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UAINE— SuFKEHE  Judicial  Court. 

CHXBV  JUSTICBi 

Hon.  Jobs  A.  Pbteb& 
Anoouxi  JvsiicBs, 
Hon.  Chjuules  W.  Wautok,  Hon.  Abtemas  LrBBST, 

Hoir.  Chables  Dabfobtb,  Hok.  Lucilidb  A.  Euebt, 

Hon.  Wiluau  Wibt  Vibcsin,  Hon.  Enoch  Fo9tbb. 

Hon  Tbq 


CONNEOTICUT-SupHKMB  Cotot  or  Ebbobb. 
Cam  JcBTicB, 
Hon.  John  Dcam  Pabil 

TT       ^  JCDOB, 

Hon.  Eijbha  Cabpentbb.  hon  Dwioht  Loomib, 

Hon.  Dwiqht  WHiTxriELD  Pabdbb,  Hob.  Sidney  Bdbb  Bbardblbt. 
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SUFREUE  COITBT. 


Henry  M.  ANTHONY  et  al. 

V. 

Jonathan  BOYD  et  al. 

Fetitioo  for  TehearinK  in  a  rait  to  aet 
aside  conveyaneea  of  realty  as  in 
fraud  of  eroditora.— decided  !n  favor 
of  complainants,  and  reported,  1  R.  I. 
L  ed.  315  (3  New  Eng.  Rep.  887},— denied 
on  the  facta. 


(ptoTidenoe — Deoided  Julr  80^  iwr.) 

OTi  respondeDts'  petition  for  a  reheariog. 
Denied. 

This  is  a  bill  in  equity,  brought  by  the  esec- 
olore  of  Alfred  Anthony,  a  Judgment  creditor 
of  William  and  Charles  A.  Boyd,  and  by  the 
administrator  of  the  estate  of  William  Boyd, 
mkiDg  to  reach  property  standing  in  the  name 
of  Vii^nia  Boyd,  wife  of  Jonatlun,  as  in  fact 
the  property  of  William  Bc^d.  The  original 
o^anion,  granting  complainants  the  relief  asked, 
and  in  vhich  thv  case  is  fully  stated,  is  reported 
in  1  R.  I.  L.  ed.  215  (3  New  E^.  Rep^  867), 

Mettrt.  George  J.  West»  Jolm  F.  Lons- 
dale and  James  BI.  Ripley*  for  respond- 
eoU,  for  the  petition: 

"  Renewed  statementa  "  of  a  fonner  fraud  do 
Bot  coosiitute  a  new  fraud. 

AdaiM  V.  Sage,  28  N.  Y.  110;  Potter  v.  Tit- 
a>mh.  23  Me.  300,  306,  807. 

There  is  no  allegation  in  the  bill  of  any 
change  in  the  belief  of  the  complainants  pro- 
doced  as  to  the  fraudulent  character  of  the 
original  transaction. 

Hence,  as  the  complainants  can  recover  only 
teemium  allegata  et  vTvbata,  we  might  rest 
bere,  as  having  pointed  out  a  fatal  defect  in  the 
case,  as  presented  the  complainants  in  their 
bQL 

TiOingbatt  v.  Ohamplin.  4  R.  I.  178;  Stoiy, 

The  fonrth  assignment  of  error  is  as  follows: 
"That  the  court  find  that  the  complainant's 
testator  was  misled  by  misrepreseDtaoona  made 
by  the  defendants,  and  acted  upon  faith  in  the 
tnith  of  such  misrepresentations." 

This  finding  of  the  court  involves  two  dis- 
tinct propositions:  First,  that  the  defendants 
Bade  false  representations ;  second,  that  the 
tomplafaianfa  testator  was  misled  by  such  false 
nmaentations. 

We  have  already  seen  (1)  that  there  were 
no  false  representations  except  those  involved 
in  and  connected  with  the  original  transaction 
of  holding  the  property  in  (^liotgo  in  Jona- 
than's name;  and  (2)  that  the  repetition  of 
1  R.  I.  H.  K  B.,  T.  T.  8 


those  misrepresentations  in  the  settlement 
which  was  made  constitutes  no  ground  for  re- 
lief. It  remains  to  consider  the  allegation  that 
the  complainants  were  misled  by  the  represen- 
tations made,  and  that  they  acted  upon  fiuth 
in  the  truth  of  them. 

It  is  elementary  law  that,  however  false 
itendulmt  representations  may  be,  no  relief 
can  be  had  against  them  unless  the  party  so 
applying  for  relief  has  believed  In  the  truth 
of  them,  been  misled  by  them,  and  beoi  In- 
duced by  belief  in  the  truth  of  them  to  act  to 
his  own  disadvantage. 

Fraud  has  been  defined  to  be  any  kind  of 
artifice  by  which  another  is  deceived.  If,  In- 
deed, a  man  upon  a  treaty  for  a  contract  makes 
a  false  representation,  whether  knowingly  or 
not,  by  means  of  which  he  puts  the  party  bw- 
gainingundera  mistake  upon  the  terms  of  har- 
gain,  it  is  a  fraud,  and  retrievable  In  equity. 

Mod.  Ch.  marg.  pp.  366,  262. 

And  in  the  next  place,  the  party  must  have 
been  misled  to  his  prejudice  or  injury. 

8tory,  Eq.  Jur.  g  208. 

Another  element  of  a  fraudulent  misrepre- 
sentation, without  which  there  can  be  no  rem- 
edy, legal  or  equitable,  is  that  it  must  be  re- 
lied upon  by  tUe  party  to  whom  it  is  made, 
and  must  be  an  immraiate  cause  of  his  con- 
duct which  alters  his  legal  relations. 

Pom.  Eq.  Jut.  §  890. 

The  third  requisite  necessary  to  render  a 
misrepresentation  fraudulent  is  that  it  must  be 
reasonably  relied  on  by  the  other  party,  and 
Uiis  obviously  includes  two  subdivisions:  (1) 
the' party  must  have  a  right,  as  a  reasonable 
being,  to  rely  upon  the  representation;  and 
(2)  he  must,  in  point  of  fact,  so  rely  upon  it. 

Bisp.  Pr.  Eq.  216.  See  also  GtapAam  v. 
ShiUifo,  7  Beav.  146,  149,  151  ;  MeBean  v. 
Fox,  1  III.  App.  177,  182;  Bryan  v.  HitOtcoek, 
43  Mo.  627.  581;  Slaughter  v.  Oerwn,  80  U.  8. 
13  WaU.  879,  883,  885  (20  L.  ed.  637);  Hagee 
V.  Grossman,  81  Ind.  233;  Bmoman  v.  Carithert, 
40  111,  90;  Tayl^yr  v.  Guest,  58  N.  Y.  263,  266; 
Me8hane  v.  Baelekurst,  50  Md.  107,  119. 

This  doctrine  that  the  complainant,  in  order 
to  be  entitled  to  relief,  must  have  been  misled 
by  the  fraudulent  representations  complained 
of,  is  absolute,  unqualified,  and  without  excep- 
tion.  It  has,  indeed,  been  held  that  where  the 

Erties  stand  in  a  fiduciary  or  confidential  re- 
ion,  or  where  the  party  making  the  repre- 
sentations has,  from  the  circumstances  of  the 
case,  the  knowledge  of  the  facte  which  the 
oth&t  party  cannot  nave,  the  latter  may  he  jus- 
tified in  relying  upon  the  representations  wifli- 
out  investigation;  but  he  can  never  in  any  case 
recover  unless  be  does  beUeve  the  representa- 
tions, is  deceived  by  them.and  relies  ufKin  them. 
In  any  case,  If  he  once  commencaft&iomatiL^ 
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gate,  be  is  not  justified  in  abandoning  Buch  in- 
Test%atioii,  and  relying  upon  the  representa- 
tions, even  though  the  other  party  is  in  a  better 
condition  to  know  the  facts  thaQnimself. 

Pom.  Eq.  Jur,  ^  892.  898  a,  n.  I. 

That  the  complainants  in  this  case  did  com- 
mence to  InTestigate,  and  did  inveatigate,  and, 
as  a  result  of  such  inTcstigation,  formed  the 
belief  that  the  representations  aow  complained 
of  were  false,  is  shown  by  tbe  allegauoDS  of 
their  bill. 

The  fact  that  tbe  party  complaining  had 
"  full  knowledge  of  the  facts  "  has  been  used 
In  several  cases;  but  this  fact  does  not  alter  or 
modify  ttie  doctrine  in  the  slightest  degree,  but 
is  simply  a  matter  of  evidence  in  tbe  particular 
cases  in  which  it  is  used,  and  pertinent  and  ma- 
terial as  showingthat  the  party  complaining 
was  not  misled.  Whether  he  had  "full  know- 
ledge of  the  facts  "  or  not,  if  he  is  not  misled, 
be  cannot  complain, — the  question  controlling 
the  decision  of  tbe  case  and  the  ultimate  of 
ject  of  inquiry  being:  Did  be  believe  the  rep- 
resentatioDB,  sad  was  he  induced  to  act  by  a 
faitii  in  tbeir  truth? 

See  Brooke  v.  Rountkwaite,  6  Hare,  806; 
Olaascoek  v.  Minor,  11  Mo.  657;  Smith  v.  Rich- 
ards, 88  U.  6.  18  Pet.  26,  39  (10  L.  ed.  42). 

When  the  courts  refer  to  this  question  of 
knowledge  (wbicb  we  have  seenis  a  mere  mat- 
ter of  evidence  as  to  whether  tbe  complaining 
party  was  misled),  they  make  use  of  the  ex- 
pression "full  knowledee  of  the  facts."  or  of 
the  expression  "knowledge  of  tbe  facts  consti- 
tuting the  fraud."  Fraud  itself  isa  conclusion 
of  law. 

Story,  Eq.  PI.  §  251  a,  and  cases  cited. 

The  case  of  Baker  v.  Spencer,  47  N.  Y.  563, 
is  quoted  by  the  court  in  Its  opinion  herein  (8 
Kew  Eng.  Rep.  870),  and  we  understand  tbe 

S resent  case  to  have  been  decided  against  the 
efendant  upon  its  authority.  An  examination 
of  tbe  case,  as  reported  in  the  court  of  appeals 
and  in  tbe  supreme  court  (68  Barb.  348),  dis- 
closes Uiat  tbe  referee  had  found,  as  a  matter  of 
fact,  Ibattbe plaintiff  did  believe  and  rely  upon 
the  statements  of  tbe  defendant:  and  tbat  the 
supreme  court  did  not,  and  tbe  appellate  <fourt 
could  not,  disturb  tbat  finding.  This  is  suffi- 
cient to  distinguish  the  case  from  the  present 
one,  and  that  with  reference  lo  the  very  point 
now  under  discussion.  But  there  is  an  addi- 
tional feature  in  the  case  which  distinguishes  it 
from  tbe  present,  and  tbat  is  that  the  fraudulent 
representation  complained  of  to  annul  ttie  com- 
promise was  a  different  fraud  fram  tbat  which 
tbe  plaintiff  suspected  at  tbe  time  of  the  com- 
promise, and  only  came  to  the  plaintiffs*  atten- 
tion after  the  compromise. 
47  N.  Y.  565. 

"  It  is  a  general  rule,"  says  the  Court  of  Ap- 
pealsinNew  York,  in  Qouia  v.  Cayuga  County 
Nat  Bank,  86  N.  Y.  76,  70,  80,  "  feid  down  in 
the  text-books  and  reported  cases,  tbat  a  party 
wbo  seeks  to  rescind  a  contract  into  which  he 
has  been  induced  to  enter  by  fraud  must  restore 
to  tbe  other  party  whatever  he  has  obtained  by 
Tb^ue  of  tbe  contract  {Cobb  v.  Hatfield,  46  N.  Y. 
588).  He  cannot  retain  anything  he  received 
UDder  the  contract,  and  yet  proceed  in  disaf- 
firmance thereof.  The  rule  is  laid  down  in 
Ewuu  T.  OdU,  17  N.  H.  678.  as  foUows:  *  If 
one  has  been  Induced  to  make  a  contract  to  pay 
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money  or  to  deliver  an^^thing  by  such  means 
that  he  is  entitled  to  rescind  the  transaction,  he 
must,  in  order  to  do  so,  first  restore  to  the  other 
party  whatever  may  have  been  receive  In  ex- 
change for  the  money  or  other  thing  he  seeks  lo 
recover  back,  and  to  which  be  would  become 
entitled  as  bis  own  property  immediately  upm 
tbe  resdssion  of  the  wrt,  whose  proper  effect 
would  have  been  to  vest  it  in  the  other  party.' 
Tbe  reason  of  the  rule,  as  stated  by  Chi^  Jus- 
tice Shaw  in  Thayer  v.  Turner,  8  Met.  5o0,  m 
that  '  the  plaintiff,  as  far  as  it  is  in  his  power, 
shall  put  the  defendant  in  statu  quo,  by  restor- 
ing and  revesting  his  former  property  in  him 
without  putting  him  to  an  action  to  recover  it, 
before  he  can  exercise  his  own  right  to  take 
back  the  property  sold  or  bring  an  action  forit.' 
And  as  stated  by  Chief  Juttiee  Parsons  in 
EimbaU  T.  Cunningliam,  4  Mass.  502,  'tbe 
vendee  shall  not  compel  even  tbe  fraudulent 
seller  to  an  action  to  recover  back  theproperty 
he  hss  parted  with  in  tbe  exchange. '  The  effect 
of  the  BTcridance  of  an  agreement  on  the  ground 
of  fraud  is  to  place  the  parties  in  the  same  po- 
sition  as  if  it  bad  never  been  made;  and  all 
rights  which  are  transferred,  released,  or  cre- 
ated by  the  agreement  are  revested,  restored,  or 
discharged  by  the  avoidance." 

See  Bigelow,  Fr.  «8,  409;  Clough  v.  Londem 
<fe  N.  W.  S.  Co.  L.  R.  7  Exch.  36, 87;  Bteleh-y- 
Plwm  L.  M.  Co.  T.  Bayne;  L.  R.  2  Exch.  824, 
326;  Michigan  C.  R.  R.  Co.  v.  Dunham,  W 
Mich.  128;  AUiaon  v.  Voniun-,  36  Mich.  283; 
Smithy.  Brittenham,  98111. 188,  197;  Potters. 
TiUomb,  22  Me.  300,  305-a07;  Qraham  v. 
Meyer,  99  K.  Y.  611,  615;  Bataett  v.  Brown,  105 
Mass.  551,  556-669. 

Menr*.  Charle*  'Omirt  and  WiUUn  6. 
Roelksr.  for  oomplainaDts,  contra. 

Stinesst  J.,  delivered  the  opinion  of  the 

court: 

We  think  the  first  and  second  assignments  of 
error,  upon  which  the  petition  for  a  rehearing 
is  based,  are  not  well  taken.   The  answer  does 
not  set  out  that  Virginia' J.  Boyd  bought  the 
land  sought  to  be  reached  by  this  bill  as  an  in- 
nocent purchaser  for  v^ue,  but  avers  that  her 
husband,  Jonathan  Boyd,  was  to  make  the  ad- 
vance of  |I10,000  stipu^ted  to  be  paid  to  Alfred 
Anthony  in  the  agreement  made  about  tbe 
Chicago  land;  and  that  tbe  mortgage  held  by  ! 
said  Anthony  was  to  be  transferred  to  Jonathan,  ] 
and  tbe  morteage  held  by  tbe  Jackson  bank  i 
foreclosed  unoerliisdirection.   Thetestimony,  ; 
put  in  the  most  favorable  light  for  the  defend-  ' 
ants,  supports  tbe  averment  of  the  answer,  and  \ 
shows  that  if  Virginia's  money  went  into  the  , 
transaction,  it  went  in  as  a  loan  to  her  husband.  1 
It  does  not  show  that  she  received  the  convey-  \ 
aoce  of  tbe  land  in  payment  of  tbat  loan,  but, 
inferentially,  tbe  loan  was  paid  in  cash,  and  tbe  \ 
parties  treated  the  land  as  William's  and  not  ^ 
hers.   If  Jonathan's  money  was  advanced,  it  1 
was  repaid  to  him;  if  it  was  Virginia's  money, 
it  was  repaid  to  her  husband,  who  acted  as  her 
agent  in  the  matter, — tbe  same  person  from 
whom  it  had  been  received.    It  wasnot  money 
put  out  for  tbe  purchase  of  this  land,  forit  was 
not  part  of  tbe  arrangement  tbat  it  should  go  to 
her.   The  court  is  of  opinion  that  the  findiag 
that  she  was  not  an  Innocent  purchaser  tor 
value  was  correct. 
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The  third  ground  for  the  petitioD  assumes  that 
the  cotut  hetd.  in  its  opinion  in  this  case,  that 
renewed  statemeote  of  a  fraud  constitute  a  new 
frsad,  whkb  will  a.v<Ad  a  compromise  of  that 
aunefrknd.  Such  is  not  the  tact.  The  opinion 
^stincUy  stated  that  the  frftod  which  entitles 
the  complainant  to  relief  was  perpetrated  at  the 
time  of  the  agreement.  It  arose  in  this  way: 
The  Chicago  property  had  been  transferred  by 
William  to  Jonathan  Bt^d  on  account  of  a 
pielended  indebtedness.  Two  creditors  did  not 
belieTe  this  was  an  honest  transfer,  and  attached 
the  property  as  William's.  Then  came  the  D&- 
totiaticHis  which  led  to  the  agreement  in  which 
toe  Boyds  insisted  upon  and  renewed  previous 
ititemenis  about  the  large  debt  due  from  Wil- 
HuQ  to  Jonathan,  and  also  stated  that  Jonathan 
VIS  to  increase  that  debt  by  a  further  advance 

$10,000,  for  aUof  which  his  only  security  was 
Id  be  the  mortga«eB  cm  the  land  in  Proridence 
•■d  Qiicago.  The  idea  that  was  carried  was 
that  William  had  nothing,  and  that  Jonathan 
WIS  doing  all  this.  It  now  appears  that  the 
Chicago  property  and  its  proceed  belonged  to 
WiDiani,  and  that  Jonathan  did  notbiog  more 
thm  to  loan  his  brother  $10,000  for  a  short 
time,  which  sum  was  repaid  in  February,  1881 ; 
and  that  William  held,  and  in  part  disposed  of, 
the  proper^  in  Provraenoe  as  his  own.-  The 
irarepresentation  upon  whidi  the  coort  thinks 
nHef  fifaoold  be  granted  relates  to  the  property 
in  Providence,  wbich  is  the  subject  of  this  bill; 
nt  that  in  Chicago.  The  defendants  seem  to 
UDMske,  in  this  respect,  not  only  the  opinion  of 
tie  coort,  hut  the  purpose  of  the  t^.  The  bill 
doe*  not  seek  to  set  aidde  the  transaction  about 
the  Chicago  property,  but  only  that  about  the 
mor^ages,  upon  statements  then  and  there 
made.  Anthony,  for  instance,  gave  op  his 
mortgage,  believing  the  property  it  covered  was 
to  go  to  Jonathan  in  payment  of  the  debt  which 
his  brother  owed  him.  and  the  money  he  was 
adraodDg.  It  appears  there  was  no  such  debt 
as  was  claimed,  and  that  the  temporary  loan 
vsB  repaid  out  of  the  proceeds  of  the  very 
proper^  which  was  claimed  to  belong  to  Jon- 
athan, and  that  the  Providence  property  was 
bdd  as  William's  and  not  as  Jonathan's  prop- 
erty. The  statement  about  the  debt  was  one 
ehtoent  of  the  misrepresentations;  but  there 
were  other  misstatements  sufficient  to  open  the 
tnuBction  on  the  ground  of  fraud,  even  as- 
MDsiDK  it  to  he  a  compromise.  The  court 
tntted  the  arrangement  ss  a  oompromise, 
iKcaase  It  was  so  put  by  the  defendants;  and  it 
"»  not  necessary  to  decide  whether  it  was  so  or 
not,  for  even  as  a  compromise  it  could  not  stand. 
It  was,  in  fact,  the  releasing  of  an  attachment 
Md  security  for  a  consideration,  and  upon 
certain  statements  with  reference  to  the  indebt- 
olBeaB,  the  proceeds  of  the  pending  sale,  the 
idTaoceof  a  further  sum,  and  the  future  own- 
osUpof  the  property  in  Providence.  Whether 
this  amounts  to  a  compromise, — the  creditor 
nlainiog  the  entire  balance  of  his  debt, — it  is 
BOt  necessary  to  say.  Whatever  it  may  be 
tomed,  when  it  appears  that  the  release  of  the 
mortgage  secarity  was  brought  about  by  faJse 
KMements  about  the  indebtedness  to  Jonathan, 
theretofore  made  and  then  repeated;  further 
<feceptive  statements  as  to  a  payment  by  Jon- 
■than,  whidi  was  but  a  pretended  or  nondnal 
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payment  by  him,  or  a  temponuy  advance  soon 
returned  from  Uie  proceeds  of  the  mortgage 
which  was  represented  as  going  to  Jonathan  for 
the  relinquishment  of  his  claim  on  ttieproperty 
attached;  and  by  the  statement  that  Jonathaa 
was,  on  this  account,  also  to  have  the  Prov- 
idence pro|>ert7  for  such  debt  and  payment, 
when,  m  tact,  William  was  to  have  it  and  did 
have  it,  except  in  name,  all  along, — the  court 
thinks  sitch  a  transaction  should  be  opened. 

As  to  the  fourth  ground.  The  complainant's 
representative  in  this  transaction  testifies  that 
he  was  misled,  and  the  court  thinks  this  is  true. 
Even  though  be  and  his  testator  doubted 
whether  William  could  owe  Jonathan  what 
they  said  he  did,  had  he  known  that  William 
was  to  have  the  $14,000  mortgage  on  the 
Chicago  property,  out  of  which  he  was  to  pay 
Jonathan  for  the  loan  of  $10,000.  and  then  to 
have  the  {Evidence  property  beeddea.  It  la  dif- 
ficult to  believe  that  be  would  have  released  his 
attachment,  or,  at  any  rate,  have  given  up  hfs 
mortgage  security  wiuiout  full  payment. 

The  fifth  ground  of  the  petition  is  covered  by 
what  has  been  said  alx>ve.  The  origin^  fraud 
was  the  conveyance  of  the  Chicago  property  by 
William  to  Jonathan.  That  has  been  setued. 
But  in  doing  so  the  complainant's  testator  was 
induced,  not  only  old  statements  repeated, 
but  by  new  misrepresentations. '  to  part  with 
valuable  security  for  his  debt. 

This  fraud  has  never  been  compromised. 
Although  it  grows  out  of  the  former  transac- 
tion, it  is  dl^nct  and  independent.  "To  hold 
what  thedefendants  claim, the  court  would  have 
tosay  to  the  ounplainants:  "Notwithstanding 
in  settling  a  fraud  you  were  Induced  to  part 
with  security  by  deceit  and  imposition,  you  are 
now  estopped  from  setting  up  this  new  fraud  in 
order  to  regain  what  was  wroogfuUy  obtained 
from  you." 

As  to  the  sixth  point:  Undoubtedly  "  it  is  a 
general  rule  that  a  party  who  seeks  to  rescind  a 
contract  into  which  he  has  been  induced  to  enter 
by  fraud  must  restore  to  the  other  i^rty  what- 
ever he  has  obtained  by  virtue  of  the  contract." 
The  rule,  however,  has  no  application  to  this 
case.  Whatever  was  paid  in  this  matter  was, 
in  reality,  paid  by  William.  As  the  respond- 
ents have  paid  nothing  on  account  of  this 
transaction  which  they  have  not  already  re- 
ceived bock,  there  u  now  noUiing  to  restore  to 
them.  They  held  the  property  as  William's, 
and  for  his  benefit,  and  they  have  no  claim  upon 
it  as  against  bia  creditors. 

7%«  petition  for  rehearing  upon  all  the  grounds 
alleged  mint  be  denied. 


PETITION  OF  WiUiam  D.  LAKE  in 
Itidimond  «.  Howland. 

1.  An  officer,  after  his  term  of  office  has 
expired,  will  be  allowed  to  amend  hi» 
reiom  on  an  execution,  and  to  conform 
his  return  to  the  facts,  if  no  new  rights- 
liave  ansen  from  the  defect  or  error  of 
the  return  made. 

3.  The  amendment  relates  back  to  the 

iime  of  the  original  return. 

8.  Statement  of  the  evidence  whj^h  satis- 
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fied  the  court  that  an  »mendm«nt 
Bhould  be  »Uowed. 

(Newport  Decided  February  20, 1886.) 

THIS  was  an  application  of  Lake,  a  deputy 
Bheriff  of  the  county  of  Newport,  ad- 
dressed to  the  Courtof  Common  Pleas,  for  per- 
mission to  amend  his  return  on  an  execution. 
The  application  was  heard  hy  the  Court  of 
Common  Pleas,— Durfee, Ch.  J.,  and  BtattCBon, 
J., — and  the  following  opinion  given  thereon, 
wherein  the  facts  are  set  forth. 
Mr,  WilUam  P.  Sheflleld,  for  petitioner. 

Dnrfbe*  Ck.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  motion  for  leave  to  amend  a  return 
on  an  execution.  The  execution  iasued  on  a 
judgment  recovered  by  Preston  B.  Richmond, 
tax  collector,  against  Edward  W.  Howland,  in 
the  courtof  common  pleas,  in  Newport,  in  May, 
1881.  It  was  served  by  the  petitioner,  as  deputy 
sheriCF,  by  levy  upon  all  the  right,  title,  and  in- 
terest of  said  Howland  in  two  parcels  of  land  in 
Little  Compton.  A  sale  under  the  execution 
took  place  pursuant  to  notice,  February  18, 
1862.  One  of  the  parcels  advertised  to  he  sold 
first  was  sold  for  $100,  "  which  sum,"  the  re- 
turn states,  "not  being  sufficient  to  pay  and 
satisfy  this  execution,  I  then  and  there  sold 
17.2775  acres  of  the  second-named  and  de- 
scribed lot  of  land,  at  fSO  an  acre,  being  for  the 
sum  of  t940.55,  to  Cbarlee  W.  Howland,  of  said 
town  of  Little  Compton,  who  was  the  highest 
bidder,  for  the  further  and  full  satisfaction  of 
this  execution."  The  second  lot  contained 
about  40  acres.  The  deed  given  purported  to 
convey  the  17.2775  acres  on  the  north  side  of  the 
lot.  The  motion  states  that  the  petitioner  sold 
the  17.2775  acres  from  off  and  along  the  north- 
erly side  of  the  lot;  and  prays  leave  to  amend 
the  return  so  that  the  same  shall  correspond 
with  tiie  fact  b^  inserting  therein,  next  after  the 
words  "  not  being  sufBdent  to  satisfy  this  exe- 
cution," the  words  following,  to  wit:  "  I  then 
and  there  proceeded  to  sell,  and  did  sell,  from 
off  and  along  the  northerly  side  of  the  said 
secondly-described  parcel  of  land,"  so  that  the 
return  will  accord  with  the  conveyance.  The 
motion  is  verified  by  the  petitIon«-'a  afBdavit. 

Several  objections  are  urged  to  the  motion. 
The  first  is  that  the  petitioner  no  longer  holds 
the  office  which  he  held  when  the  levy  and  sale 
were  made,  being  then  deputy  sheriff  under  one 
Henry  Crandall,  whereas  be  is  now  deputy 
under  the  successor  of  said  Crandall.  The 
question  is  whether  a  sheriff  or  his  deputy  can 
be  pmnitted  to  unend  a  return  after  the'expi- 
ration  of  bis  office.  Courts  are  in  the  habit  of 
fdlowing  their  officers  to  amend  their  returns 
almost  as  a  matter  of  course,  for  the  purpose  of 
sustaining  proceedings  before  them,  upon  being 
satisfied  uat  the  amendment  is  accordmg  to  the 
fact,  unless  new  rights  have  arisen  founded  on 
theerrorordefect;  for  the  amendment  does  not 
change  the  fact,  but  only  supports  it  by  new 
evidence.  The  amendment  dmy  made  operates 
by  relation  from  the  time  of  the  ori^nal  return. 
The  law  to  this  extent  is  too  familiar  to  require 
any  citation  of  authority.  We  think  it  is  also 
perfectij  well  settied  that  an  officer  may  be 
permitted  to  amend  after  his  term  of  office  has 


eroired,  Adamt  v.  JSobinaon,  1  Pick.  461; 
mmadai  V,  Steamboat  Wm.  Pope,  19  Ho.  157, 
160;  MwrU  V.  Trustees  of  SehooU,  16  lU.  966; 
Homa  V.  AU>any  Oity  Int.  Co.  62  m.  50; 
JhHggim  v.  OmA,  71  Ind.  679;  Qay  v.  Oald- 
v>ell,  Hardin  <Ky.),  68;  Serums  v.  Scruggs,  46 
Mo.  371.  In  the  two  latter  cases  the  amend- 
ment was  allowed  after  the  lapse  of  several 
yean.  In  Aterp  v.  Bowman,  89  N.  H.  898,  a 
sheriff  was  allowed  to  amend  (he  return  of  a 
deceased  deputy  after  bis  term  of  office  had  ex- 
pired.   The  first  objection  cannot  be  allowed. 

The  second  objection  is  that  the  oificer  doee 
not  show  a  case  which  entitles  him  to  amend. 
We  think  it  is  very  clear  from  the  officer's  de- 
position that  he  has  no  distinct  recollection  that 
the  part  of  the  lot  to  be  sold  was  designated  for 
sale  before  the  auction  began.  He  seems  to 
have  faith  that  the  north  part  was  offered,  but 
no  recollection.  If  the  motion  rested  wholly  on 
his  testimony  it  could  not  be  granted.  Bat  in 
support  of  the  motion  we  have,  in  the  first  place, 
the  sheriff's  deed.  In  Scruggs  v.  Sattggi, 
supra,  an  amendment  was  allowed  after  the 
lapse  of  twenty  yeu«,  solely  by  reason  of  the 
sheriff's  deed.  Moreover  we  have  the  testi- 
mony of  Charles  Howlaod,  the  purchaser,  who 
testifies  here,  as  he  has  testified  In  a  former  case, 
that  the  north  part  of  the  lot  was  put  up.  His 
memory,  however,  seems  to  be  somewhat  im- 
paired by  age,  and  is  not  very  vivid.  We  have 
also  the  testimony  of  William  B.  Richmond. 

This  witness  attended  the  sale  for  the  purpose 
of  becoming  apurchaser;  and  he  testifies  that  it 
was  because  it  was  announced,  when  the  sale 
was  about  to  begin,  that  tiie  landaold  wastobe 
a  strip  taken  from  along  the  north  ude,  that  be 
refrained  from  bidding. 

The  announcement  was  a  disappointment  to 
him,  and  he  had  therefore  very  good  reason  to 
remember  iL  We  think  his  testimony  is  en- 
tirely trustworthy.  We  have  against  it  only 
the  testimony  of  the  auctioneer,  a  person  em- 
ployed to  cry  the  bids. 

He  testifies  that  he  did  not  hear  the  an- 
nouncement, but  admits  that  a  statement  was 
made  by  Mr.  iijheflield,  who  was  present  as 
counsel,  which  he  did  not  bear,  and  to  whidi 
the  officer  assented.  He  does  not  know  what 
the  statement  was. 

The  sale  was  in  a  small  room,  with  only  a  few 
present,  and  the  auctioneer,  having  no  respon- 
sibility, had  no  reason  to  give  attention  antil  be 
was  called  upon  to  render  his  services.  We  do 
not  think  his  non-recollection  iseatitied  to  any 
weight  as  against  the  positive  recollection  of  a 
witness  who  bad  so  much  reason  to  recollect  u 
WilUam  B.  Richmond. 

The  third  objectton  is  that  a  sale  of  a  atrip 
along  the  entire  length  of  the  lot  was  inequita- 
ble, and  therefore  an  amendment  to  support  it 
should  not  be  allowed.  We  think,  however, 
that  such  an  objection  is  more  properly  triable 
in  a  suit  to  set  the  sale  aside, — if  there  he  ^und 
for  aucb  a  suit, — when  all  parties  can  be  heard 
and  the  equiti^  between  them  duly  adjusted.* 
W&eose  V.  Mhnerton,  11  R.  I.  SOI. 

The  amendment  proposed  is  not  detrimental 
to  the  right  of  any  tbiid  person,  and  cannot  be 
refused  on  tiiat  account. 

Anundment  allowed. 


*8ee  Howland  v.  Pett^,  1 B.  L  L.  ed. »]  (4  Ne« 

Digitized  by  V^OOy  LL  1  B.  I- 
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CONNECTICUT. 
SUPBEn  COUKT  OF  Ekrobs. 


Geof^e  A.  HAYOEN,  Trustee  of  the  Inaol- 
TCDt  Estate  of  Fredrick  A.  Wheeler, 
p. 

ALLYN  &  BLAKCHABD  CO. 

1.  Aeonelasion  drawn  by  the  trial  conrt, 
(rom  the  facts  In  evidence,  can  always 
be  reviewed  by  the  a.ppeU&te  oonrt. 

2.  The  bnrden  of  proTintf  that  a  transfer 
of  property  was  in  Ttolatlon  of  the 
iBawTent  law  is  npcm  the  one  attack- 
tag  the  transfer. 

S.To  raider  a  trmnm^v  of  property  by  a 
debtor  yoIcU  uder  the  f  uolvmt  l«.w, 
tt  must  ai&rmatiTely  appear  that  the 
tnuufer  was  made  -m^  a  view  to  in- 

ROlTOlCy. 

4.  That  the  person  inakhaK  the  transfer 

was  actually  insolvent,  and  knew  that 
he  was  so,  is  not  enonf^n  to  show  that  a 
transfer  of  property  was  made  "  witii  a 
▼lew  to  insolvency." 

\  The  fkci  that  the  debtor  returned  to 
the  vendors  thereof  certain  goods  which 
he  had  boogbt  and  fonnd  himself  unable 
to  pay  for,  with  the  object  of  escaping 
insolvency,  will  not  warrant  the  oon* 
dmsion  that  such  transfer  was  ▼old, 
ander  the  statute. 

IThe  term  "insolvene^."  In  the  statute, 
■eans  insolvency  in  its  technical  sense, 
t.  e.,  proceeding  in  insolvency. 

tHaitford  Filed  September,  1887.) 

APPEAL  by  defendaat  from  a  judgment  of 
the  Court  of  Common  Pleas  in  Hartford 
County  in  favor  of  plaintiff  In  as  action  for 
tluoages  for  a  transfer  of  property  in  violation 
of  the  insolvent  law.  Beoened. 

The  action  was  tried  by  the  court,  Bennett, 
/,  whn  made  the  followmg  finding  of  facts  : 
A%n  &  Blanchatd  Co,  is  a  partnenhip  com- 
posed of  N.  B.  AUyn,  O.  H.  Blanchard,  C.  G. 
Lincc^,  and  R.  N.  Seyms,  located  st  Hartford, 
and  deling  in  groceries  at  wholesale. 

Between  November  80,  1885,  and  February 
10. 1880,  they  bad  sold  aiid  delivered  goods  to 
tbevahie  of  9882.81  to  Frederick  A.  Wheeler 
of  Hartford,  a  retail  dealer  in  groceries  and 
meat ;  and  on  March  II,  1886,  he  was  owing 
tbem  1332.04. 

Wheeler's  place  of  business  consisted  of  two 
nc«es  adioining  and  connected  by  an  arch 
tbroQghtae  partition  wall;  In  onehe  conducted 
groceiy  business,  in  the  other  the  meat 
InsinesB^   He  had  one  clerk. 

Charles  A.  Fowler  was  empk^yed  by  defend- 
aus  u  thdr  city  aoent  in  soiidtiDg  orders  for 
ioods,  and  colfecdbg  accounts  due  the  firm. 
The  first  bill  of  goods  sold  Wheeler,  November 
1885,  amounted  to  $323.89,  a  part  of  which 
were  toM  on  thirty  days'  time,  and  a  part  on 
^ity  days.  On  that  day  Wheeler  was  put  on 
fowler's  list  of  customers,  and  thereafter 
fowler  continued  to  visit  Wheeler  regularly 
twice  a  week  in  common  with  all  other  costom- 
Bieohlilist  After  Bald  account  became  due, 
ICont. 


Fowler  began  to  dun  Wheeler,  and  continued 
to  do  so  upon  his  regular  visits  as  often  as  once  « 
or  twice  s  week,  until  March  1,  1886. 

During  that  time  Wheeler  made  two  pay- 
ments; Januaty  1,  $100;  and  March  1,  fSO. 
From  November  20,  188S,  to  Februan-  10, 
1886,  Fowlorcmitinued  to  sell  goods  to  Wheeler 
to  any  amount  he  chose  to  order,  and  upon  the 
regular  credit  given  by  the  defendants  to  their 
customers. 

On  February  1  Wheeler  took  an  inventory 
of  his  business,  which  showed  $750  of  assets, 
and  $500  debts. 

About  the  middle  of  February  Wheeler 
made  a  statement  of  his  assets  and  liabilities  to 
Fowler,  as  shown  by  said  inventoiy,  and  st 
the  same  time  represented  to  Fowler  that  a 
friend  in  Springfield  either  owed  him  or  was 
about  to  lend  him  sufficient  money  to  pay  all 
his  debts.  Fowler  reported  these  statements  to 
the  defendants  the  same  day. 

In  the  latter  part  of  Febniaiy  Wheeler  had  a 
further  talk  with  Fowler  about  his  business  af- 
fairs, and  then  said  that  his  meat  business  was 
profitable,  but  that  his  grocery  business  was 
not ;  that  he  contemplated  a  change  in  his 
business  arrangements,  and  wanted  either  to 
obtain  a  partner,  or  sell  out  his  grocery  depart- 
ment; that  he  would  buy  no  more  goods  of 
Allvn  &  Blanchard  until  he  had  paid  theh  bill 
in  full;  and  asked  Fowler  if  his  firm  would 
take  back  the  goods  on'handjWhich  be  had 
bought  of  tbem.  Fowler  told  Wheeler  ihathe 
bad  no  authority  to  take  the  goods  back,  but 
advised  him  to  consult  the  defendants. 

On  March  1  Wheeler  went  to  defendants' 
store  and  paid  defendants  $50  on  account,  and 
at  the  same  time  had  a  talk  of  an  hour  or  more 
about  his  business  affairs  with  Allvn,  one  of 
the  defendants.  He  stated  that  he  did  not  have 
the  money  to  pay  his  debts  then  due,  and  could 
not  turn  nis  goods  fast  enough  to  meet  his 
obligations ;  that  all  bis  creditors  were  asking 
for  payment,  but  the  defendants  were  pressing 
him  the  most ;  that  defendants  were  his  largest 
creditors,  and  the  only  one  that  he  owed  more 
than  $100.  Wheeler  asked  the  defendants  to 
take  back  his  stock  of  groceries  on  band  which 
he  had  brought  of  them,  and  credit  the  amotmt 
on  his  account,  stating  if  they  would  do  so  he 
could  close  out  his  groceiy  business,  thereby 
reducing  his  expenses  by  surrendering  the  lease 
of  one  store  and  dischnrgiug  his  clerk.  He 
thought  in  that  way  he  could  go  on  with  his 
meat  business.  AUyn  suggested  that  instead 
of  returning  the  goods  he  snould  try  and  bor- 
row $400.  or  get  a  partner,  or  sell  out  his 
grocery  business,  but  that,  if  he  did  not  suc- 
ceed in  any  of  those  efforts,  they  then  would 
take  back  the  goods.  Wheeler  went  awa;^  to 
make  an  effort  to  carry  out  Allyn's  suggestion. 

On  March  11  Wheeler  telephoned  to  Alljn 
&  Blanchard  Co.  that  he  wished  them  to  take 
back  the  goods  that  day.  AUyn  received  the 
message  and  asked  him  to  come  to  the  store. 
AUyn  was  about  leaving  for  New  York,  and 
spoKe  to  Blanchard  about  tbe  matter,  stating 
that  Wheeler  would  come  to  the  store  for  the 
purpose  of  returning  goods  and  fixing  up  his 
account.  About  two  o'clock  Wheeler  came 
aud  saw  Blanchard,  and  stated  that  he  wished 
to  fix  up  his  account  by  retumhig  the  goods. 
Blanchard  did  not  wishDi|fJzl9%C^®054e 
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goods,  and  suggested  that  he  could  sell  them 
to  someone  and  par  them  the  proceeds.  Wheeler 
stated  that  he  had  tried  to  sdl  them,  hut  could 
□ot  6nd  a  customer;  and,  as  he  had  no  money, 
he  did  not  know  how  they  could  get  payment 
unless  they  took  back  the  goods.  He  thought 
if  he  could  flx  up  their  account,  he  could  go 
on  in  business,  as  his  other  creditors  were  not 
pressing  him.  Seyms  was  also  present  at  this 
time,  and  suggested  to  Wheeler  that  he  thought 
Woodward  &  Co.  would  buy  the  goods. 
Seyms  and  Wheeler  then  went  to  the  store  of 
Woodward  &  Co.  to  find  Woodward.  Wood- 
ward &  Co.  were  successors  to  Seyms  &  Co., 
retail  grocers,  and  also  were  customers  of 
Allyn  &  Blanchard  Co.  to  the  extrat  of  $500 
per  month. 

Seyms  stated  to  Woodward  that  he  wanted 
him  to  buy  the  stock  of  groceries  belonging  to 
Wheeler.  When  Woodward  wished  to  know 
why  he  wanted  him  to  buy,  Seyms  said : 
"  Tt  ou  go  down  and  buy  them ;  it  is  all  right;" 
meaning,  by  that,  that  if  Woodward  bought 
the  goods,  and  lost  anything  by  reason  of  so 
dfring,  be  would  make  his  loss  good.  Wood- 
ward agreed  to  bay  the  goods  at  the  price  at 
which  they  had  been  bdled  to  Wheeler  by 
Allyn  &  Blanchard  Co.  Woodward  bought 
them  simply  on  the  suggestion  of  Seyms,  but 
'expected  to  use  them  in  his  business.  Seyms, 
Wheeler,  and  Woodward  went  at  once  to 
Wheder's  atore,  and  thesoods  were  then  de- 
livered to  Woodward.  The  whole  amount  of 
ffoods  delivered  was  $184.26.  It  was  agreed 
between  Seyms  and  Wheeler  that  the  proceeds 
should  be  turned  over  to  Allyn  &  Bianchard 
Co.,  and  credited  on  their  account  with 
Wheeler.  There  were  two  loads  of  the  goods. 
The  first  load  was  taken  and  deposited  in  tbe 
store  of  Woodward  &  Co.  After  the  second 
load  was  on  the  wagon,  Woodward  told  Seyms 
that  he  could  not  take  the  goods,  because  he 
thought  if  it  should  become  Known  to  his  cus- 
tomers that  he  had '  bought  a  second-hand 
stock,  and  put  in  with  his  own  stock,  it  would 
inlurc  his  trade. 

Woodward  decided  not  to  take  them,  and 
then  Seyms  ordered  the  second  load,  then  on 
tbe  wagon,  to  be  taken  to  the  store  of  Allyn  & 
Blanclu^  Co.,  and  it  was  so  delivered.  On 
the  next  day  the  other  load  was  also  delivered 
at  the  store  of  Allyn  &  Blanchard  Co.,  and  all 
the  goods  became  a  part  of  their  stock.  In  the 
evening  of  March  11  Seyms  and  Wheeler  met 
at  Woodward's  store  to  close  up  the  transac- 
tion. Woodward  gave  Woodward  &  Co. 'a 
check  for  $184.26  to  Wheeler,  pa^ble  to  his 
order,  which  Wheeler  Indorsed  and  delivered 
toSCTms.  Seyms  gave  Seyms  &  Co.'s  check 
for  $184.26  to  Woodward,  payable  to  Wood- 
ward &  Co.'s  order.  The  next  day  Seyms 
turned  overWoodward&Co.'scheck,  indorsed 
by  Wheeler,  to  Allyn  &  Blanchard  Co.,  and 
the  amount  of  $184.26  was  credited  on  their 
account  with  Wbeeler.  Then  Allyn  &  Blanch- 
ard Co.  gave  their  check  for  $184.36  to  Seyms, 
payable  to  his  order,  and  in  a  day  or  two  after- 
wards Allyn  &  Blanchard  Co.  cashed  their 
check  for  Seyms,  who  put  the  amount  to  the 
credit  of  Seyms  &  Co.,  and  that  completed  the 
transaction. 

Wheeler  continued  bis  business  for  a  few 
days  afterwards,  when  his  ston  was  attached 
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by  a  creditor  and  closed  up.   March  18  a 

creditor's  petition  was  filed  in  the  probate 
court  praymg  that  Wheeler  be  adjudged  an  in- ' 
solvent,  and  on  March  25  he  was  so  adjudged. 

The  plaintiff,  GJeor^  A.  Hayden,  was  ap-  . 
pointed  his  trustee  in  insolvency,  and  wasdaly  ■ 
qualified.   The  whole  estate  of  Wheeler,  as 
inventoried  and  returned  by  the  trustee,  is  , 
$138.40. 

The  plaintiff  made  demand  before  the  bring- 
ing of  this  action  of  Allyn  &  Blanchard  Co. 
for  the  goods  taken  from  Wheeler's  store, 
which  was  refus«^.   The  value  of  tbeae  goods  I 
is  found  to  be  $184.26. 

March  U,  1^6,  Wheeler  was  in  failing  cir-  | 
cumstances.   He  was  owing  debts  upwards  of 
$500,  and  was  unable  to  pay  them  in  the  ordi- . 
nary  course  of  business.    Bis  creditors,  some  ! 
of  them,  were  pressing  for  payment.  Bis 
lousiness  affairs  were  in  so  critical  a  conditioa 
that  an  attachment  put  on  bis  store  closed  it 
up,  and  was  followed  at  once  by  proceedings 
in  insolvency. 

At  the  time  tha  transfer  of  goods  was  made,  j 
Allyn  &  Blanchard  Co.  knew  of  Wheeler's  in- 
ability to  pay  bis  debts  In  the  ordinary  course  I 
of  business,  and  that  such  transfer  of  goods  I 
was  the  ouly  way  he  could  meet  his  debts  to  j 
them.  They  also  knew  that  Wheeler's  hope  of  I 
being  able  to  go  on  in  his  business,  after  such  j 
adjustment  of  their  claim,  rested  on  the  fact  | 
that  his  other  creditors  were  not  pressing  him  i 
for  payment  ! 

At  the  time  of  said  transfer  of  goods  Wheel- 
er did  not  intend  to  go  into  insolvency. 

Upon  the  facts  set  forth  it  is  found  that  said 
transfer  of  goods  was  not  made  in  good  faitli 
in  the  reg^ar  course  of  business,  and  was 
made  in  view  of  insolvency,  and  with  intent  to  , 
prefer  a  creditor,  Allyn  <&  Blanchard  Co.,  and 
with  the  knowledge  of  such  creditor  that  it 
was  so  made,  within  the  meaning  of  the  In- 
solvency Act  of  1886,  pp.  491, 492,  95-99. 

Mr.  uvwim  Sperry,  for  defendant, 
pellant: 

The  Insolvent  Act  of  1886  is  precisely  the 
same  as  the  Act  of  1863.  Insolvency  known  to  t 
party  is  not  enou^,  as  matter  of  law,  to  bring 
a  case  within  the  statute. 

A  conveyance  by  a  debtor  in  failing  circtun- 
stances  to  a  creditor,  expecting  at  the  time  lo 
continue  in  business,  and  not  intending  to  go 
into  inBolvcDcy,  is  valid. 

Bloodgood  v.  Beecher,  85  Conn.  469;  WjH  v. 
Oaylar,  37  Conn.  550;  VOey  v.  Smith,  24  Conn. 
290;  OroticeU  v.  AUu,  26  Conn.  301; 
ftafM  Bank  v.  BretBtter,  80  Conn.  659. 

Preference  is  not  known  to  the  common  law. 

dnuYA  r.  Skeary,  47  Conn.  64. 

The  finding  that  the  debtor  did  not  make  i 
the  conveyance  with  a  view  to  insolveDcy 
would  seem  to  be  conclusive  of  the  case. 

Bloodgood  v.  Beeeh^,  35  Conn.  482,  488; 
Mall  V.  Oa^loT,  87  Conn.  558. 

A  conveyance  made  with  a  view  to  iww- 
veocy  has  in  contemplaticm  a  clonng  of  iosiH' 
rent's  affairs. 

Bloodgood  v.  Beecher,  mpra. 

Whether  there  has  been  a  change  ot  posses- 
sion of  personal  property  following  a  sale  is « 
mixed  question  of  law  and  fact.    An  open, 
visible,  permanent  change  is  required  to  make  | 
tbe  sale  valid  as  against-vendor'ft  creditors. 

Digilized  Dy  ^OOQ  IC      1  COHS. 
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Mead  v.  JVoyM,  44  Conn.  489. 

Mr.  Joseph  It.  Bftrboar,  for  plaintiff, 

The  validity  of  the  transfer  of  property  by 
the  debtor  to  defendant  was  simply  a  question 
of  fact. 

Segmour  v.  Hoadlev,  9  Conn.  420;  Weeden  t. 
fiWKi;  10  Conn.  50-54;  HeeUy  t.  North,  16 
Conn.  98:  PWey  v.  5mttt,  24  Conn.  313;  Quxn- 
tdaua  Bank  v.  Brevsgter,  80  Conn.  660-664; 
Beberiaon  v.  Todd,  81  Conn.  555-557;  Bamil- 
iMY.  Staple*,  84  Conn.  323;  Bloodgood  t.  B«ech- 
tr,  35  Conn.  481,  482;  Oidi  v.  Oaylar,  87 
Conn.  550. 

The  supreme  court  will  not  interfere  with 
Aidi  doding  of  fact. 

Bickwith  V.  Windsor  Mfg-  Co.  14  Conn.  605; 
SMton  V.  UoacOey,  15  Conn.  538;  Norwicfi  <fi 
IF.  R.  R.  Co.  V.  Kay.  32  Conn.  606;  Enapp  v. 
Fife,  23  Conn.  541;  Uiley  v.  Smith,  mipra; 
Vnmvttl  V.  AUia,  26  Conn.  812;  Goodman  v. 
Jofua,  26  Conn.  267;  6i*»oa  v.  Booth,  30  Conn. 
16;  (?r<ii!«  V.  Lodcwood,  80  Conn.  S79;  R^>ert- 
M  T.  r«xft;,  31  Conn.  958;  Shdton  t.  French, 
8S  Cosn.  496;  HamiUtm  t.  StapUt,  84  Conn. 
taS;  Bioodgood  v.  Ja»KA«-,  85  Conn.  460;  Hof^ 
T.  Gayhr,  87  Conn.  S53;  Bradtr  v.  BarMa,  4Si 
CoDD,  517-634;  fAonuM  v.  MiOlain,  44  Conn. 
146. 

XiOonii«(  t/:,  delirered  the  opinion  of  the 
eoort: 

ThU  case  turns  upon  the  qnestion  whether 
the  transfer  of  goods  by  Wheeler,  the  insolvent 
debtor,  to  the  defendant  was  made  in  such  cir- 
cumslaoces  that  it  was  void  as  aeainst  Wheel- 
ct'ft  creditors.  The  court  below  has  found  the 
bets  in  detail  with  r^ard  to  the  whole  traas- 
sctiui,  and  upon  the  nets  bo  found  held  the 
trtnrfer  to  be  void  under  the  insolvent  law. 
The  cimclusion  of  the  court  upon  the  subject 
B  thus  stated  in  the  finding:  "  Upon  the  facts 
set  forth,  it  is  found  that  said  transfer  was  not 
made  in  good  faith  in  the  regular  course  of 
bustnesa,  and  was  made  in  view  of  insolvency, 
and  with  intent  to  prefer  a  creditor,  the  defend- 
ant company."  Upon  this  conclusion  the  court 
heid  the  transfer  void,  and  rendered  judgment 
for  the  i^nttft,  the  trustee  in  insolvency,  to 
recover  the  value  of  the  property. 

If  this  had  been  a  conclusion  of  fact  from 
the  evidence  before  the  court,  it  could  not  be 
reviewed;  but  it  is  very  clearly  an  inference  of 
law  from  the  facts  specifically  found.  The 
evideoce  bad  exhausted  itself  in  producing  the 
ficts  thus  found.  Nothing  remained  but  for 
the  court,  in  the  exercise  of  its  legal  judgment, 
lodraw  its  inference  from  the  facts.  This  the 
jnd^  himself  distinctly  states  in  saying  that 
"tliis  conclusion  is  upon  the  facts  set  forth." 

In  such  a  case  the  concluinon  of  the  court 
cm  always  be  reviewed  by  the  appellate  court. 
Ad  erroneous  conclusion  is  an  error  of  law  and 
not  an  error  in  an  inference  of  fact. 

The  qnestion  therefore  ia  whether  the  facts 
pmeoted  show  clearly  tliat  the  transfer  was  in 
flotation  of  the  provisiona  of  the  insolvent  law, 
■iidther^ore  void  as  against  creditors.  Clearly 
tbe  burden  of  proof  on  this  point  rests  upon 
the  pluntifE.  Aside  from  the  ordinary  rule 
that  a  plaintiff  must  make  out  his  case,  there 
1>  a  presumption  that  a  transaction  is  legal  un- 
l«iBbfoiight  clearly  within  some  prohibitory  or 
lOom. 


invalidating  statute  or  rule  of  law.  At  com- 
mon law  such  a  transfer  would  be  valid;  and  it 
is  rendered  invalid,  if  at  all,  only  by  the  pro- 
visions of  our  insolvent  law.  Gen.  Stat,  p, 
378.  g  1. 

The  provisions  of  that  section  are  clearly  and 
authoritatively  summaiized  in  Utl^  v.  Imith, 
34  Conn.  290,  where  the  court  says:  "Three 
things  are  necessary  to  make  the  deed  of  an 
insolveut  debtor  fraudulent  and  void  under  the 
statute  of  1858;  (1)  The  grantor  must  be  in 
failing  circumstances;  (2)  Tbe  deed  must  be 
made  with  a  view  to  insolvency;  and  (8)  the 
deed  must  be  made  with  an  intent  to  prefer 
one  creditor  over  another." 

In  this  case  the  facts  sbow  that  the  debtor 
was  in  fact  in  filing  circumstances;  and,  if 
what  be  did  was  in  view  of  insolvencv.  the 
transfer  of  this  property  must  be  regaraed  as 
having  been  made  to  give  to  the  defendant  a 
preference  over  bis  other  creditors.  Th*  whole 
question  therefore  is  whether  the  transfer  was 
made  "with  a  view  to  insolvency." 

Upon  this  point  itia  not  enough  that  adebtor 
was  actually  insolvent,  and  that  he  knew  that 
he  was  so.  This  is  consistent  with  tbe  inten- 
tion and  hope  on  bis  part  to  work  out  of  his 
embarrassment  and  continue  his  business.  In 
this  case  it  is  expressly  found  that  tbe  debtor, 
"at  the  lime  of  the  transfer  of  the  goods,  did 
not  intend  to  go  into  insolvency."  It  Is  also 
found  that,  at  tne  time  of  the  negotiation  result- 
ing in  the  transfer  of  tbe  goods, ' '  Wheeler  asked 
the  defendant  to  take  back  the  stock  of  grocer- 
ies which  he  had  bought  of  it,  stating  that,  if 
it  would  do  so,  he  could  close  out  his  grocery 
business,  thereby  reducing  his  expenses  by  siu"- 
rendering  tbe  lease  of  one  store  and  dischar- 
ging his  clerk;  and  that  be  thought  that  in  that 
way  he  could  go  on  with  his  meat  businesa." 
And  on  the  day  when  the  transfer  was  made, 
it  is  found  that  Wheeler  stated  to  the  defend- 
ant "that  he  thought,  if  he  could  fix  up  its 
account,  he  could  go  on  in  business,  as  his 
other  creditors  were  not  pressing  him." 

It  is  also  to  be  noticed  that  this  was  not  a 
payment  to  a  particular  creditor  out  of  money 
representing  goods  which  he  bad  sold,  which 
goods  had  Seen  purchased  of  his  various  credi  • 
tors,  but  was  simply  a  return  to  tbe  defendant 
of  goods  which  he  had  bought  of  it,  and  which 
he  bad  found  himself  unable  to  retain  and  pay 
for.  This  last  fact  is  not  of  it^lf  decisive,  and 
perhaps  not  verv  important;  but  it  tends  to 
show  diat  the  debtor's  object  was  not  to  rob 
his  other  creditors  for  the  sake  of  paying  the 
defendant 

We  think  the  mere  fact  that  the  debtor  "did 
Dot  intend  to  go  into  insolvency"  is  not  of  itself 
decisive  of  the  matter.  He  might  have  seen 
that  insolvency  was  inevitable,  but  have  in- 
tended to  wail  for  bis  creditors  to  move  against 
him.  It  is  enough  if  he  knew  that  he  could 
not  escape  insolvency,  and  was  acting  in  its 
presence  and  in  expectation  of  it.  But  we 
think  that  it  appears  from  the  finding  that  he 
entertained  a  hope  of  so  arranging  Ids  uusioess, 
after  the  return  of  the  groceries  to  the  defend- 
ant, as  to  go  on  with  his  meat  market;  and  that 
his  object  in  making  tbe  transfer  was  rather  to 
escape  insolvency  than  to  go  into  or  be  over- 
taken  bv  it.  When  we  consider  that  it  must 
afflrnmUvely  appear  that  the  debtoucted  "with 
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8  view  to  insolyency,"  it  is  clear  that  the  finding 
does  not  irarrant  the  eoncln^n  tlut  the  tnms- 
fyt  was  void  under  the  statute. 

The  term  "insolveoOT,"  as  used  in  the  stat- 
ute, of  course  means  utsolTencr  in  its  tecboi- 
cal  sense;  that  is,  proceedings  in  insolvency. 
It  is  very  clear  that  a  debtor  may  he  in  actual 
insolvency,— that  is,  bis  aseets  may  not  be  suffi- 
dent  to  pay  his  debts,— and  yet  he  may  be  veiy 
tar  from  legal  iDsolvency  or  serious  tunger  of 
it. 

The  facts  found  in  the  case  with  regard  to 
the  exchange  of  checks  between  Beyms  &  Co., 
Wood  ward  &  Co.,  and  the  defendant,  are  in 
themselves  suspicious,  and  seem  to  indicate  an 
impression  on  the  part  of  all  parties  that  the 
transaction  might  not  bear  the  light;  but  we 
oannot,  looking  at  the  matter  as  a  queation  of 
law,  consider  tnis  suffldent  to  neutralize  the 
other  facts  found,  to  which  we  have  alluded; 
while  it  would  not  be  sufficient  for  them  merely 
to  neutealize  those  facts;  tiiey  must  predonu- 
nate  and  determine  the  ehazacter'oftlie  trans- 
action. 

The  view  of  the  matter  which  we  have  taken 
Is  sustained  by  repeated  decisions  of  this  coiut, 
giving  construction  to  Uie  section  of  the  iosol- 
veot  law  in  question.  Utley  v.  Smith,  34 
Oonn.  390;  QatJubaug  Bank  t.  BmetUr,  80 
Conn.  559;  Bloodgood  v.  Beeefier,  86  Conn.  469; 
BaU  V.  Oaiflor,  87  Conn.  650. 

TA^re  u  error  in  theptdgment  appealed  from, 
and  a  new  trial  t>  granted. 

la  this  opinion  Uie  oUier  Judges  concurred, 
except  Caj^eater,  J.,  who  diwented. 


Edwin  G.  POTTEB 

V. 

Silas  A.  WAITE  et  at. 

In  an  action  for  treapasa  committed  upon 
a  particular  acre  in  a  tract  of  land,  de- 
fendants elaimed  title  to  the  loem 
fipom  on*  Westoott,  now  doeoMod*  who, 
defendants  elaimed,  had  held  title  to  an 
acre  In  the  tract;  and  the  qnestlon  was 
whether  that  was  the  acre  in  question 
or  not.  A  witness  for  plaintilT  testified 
that  Westcott,  while  (as  defendants 
elaimei^  title  to  an  acre  was  in  him,  had 
said:  "I  don^  suppose  I  own  the  pines" 
(referring  to  the  locus);  "Potter"  (the 
plalntifiT)  "claims  them."  On  cross-ex- 
amination the  witness  testified  that 
Westcott  gave  him  to  understand  that 
there  was  a  dispute  Isetween  him  (West- 
cott) and  Potter  as  to  the  ownership. 
Held,  that  the  declaration  of  Westcott 
was  to  some  extent  adveise  to  his  inter- 
est and  in  diaparairAment  of  his  title, 
and  was  admusible,  as  against  the  de- 
fendants, for  what  it  was  worth. 

(Windham  Filed  August,  1B87>. 

APPEAL  by  plaintiff  from  a  judgment  of 
ihe  Superior  Court  for  Windbam  County 
In  favor  of  defendants  In  an  action  for  a  tres- 
pass to  land  and  cutting  and  carrying  away 
wood.  Beterted. 

The  question  presented  and  the  facts  con- 
nected therewith  are  stated  in  the  oplntcm. 

soa 


'.  Ct.  or  Ehr.  of  CoHMBorrcoT.  1887, 

Meur$.  J.  H.  Potter  and  C.  E.  Searla, 

forplalntlfl,  wpellant: 

The  principles  governing  the  admlssiUlitr 
of  the  testimony  in  question  are  analogous  to 
and  in  keeping  with  those  governing  the  ad- 
mission of  declarations  of  a  party  In  interest 
against  his  interest  and  in  disparagement  of 
ak  title,  and,  tike  such  admissions,  are  bindiDg 
upon  all  those  privy  in  estate  with  thedeclar- 
anL 

1  Greenl.  Ev.  §g  109, 189;  Best,  Ev.  ed.  1888, 
e  519;  8  Field,  Lawyer's  Briefs,  %%  864-866; 
Beert  v.  Uaieley,  2  Conn.  467;  WiUiame  v.  Eur 
tign,  4  Conn.  467;  Norton  v.  Pettibone,  7  Conn. 
819;  Higl^ v.  BiduteU.^  Cozai.  447; BiU  v.  Ben- 
nett, 28  Conn.  868;  Deming  v.  Oarrington,  13 
Conn.  874. 

It  is  said  that  the  grantor  cannot,  by  such  dec- 
larations, impeach  directly  his  own  deed  or  rec- 
ord title,  but  the  statement  of  Westcott  did  not 
tend  directly  or  even  indirectly  to  impeach  his 
title.  The  point  at  Issue  was,  "Where  is  the 
sawmill  lot,  and  how  boxinded?"— not,  **Had 
Westoott  a  deed  of  the  sawmill  lotf " 

The  books  also  speak  of  the  declarant  as  be- 
ing In  possession  of  the  tract.  If  possession  is 
an  essential  to  the  admlssibill^  of  a  declara- 
tion u^nst  interest.  It  will  be  noticed  in  this 
case  that  the  possession  required  is  not  of  Uie 
tract  cut  over,  but  of  the  sawmill  lot.  West- 
cott was  In  possession  of  that  lot  as  one  In  the 
chain  of  title  from  Ransom  Perkins,  and  bis 
declaration,  made  as  one  in  possession  oi  that 
trac^  was,  as  we  have  said  braore,  to  the  effect 
that  the  sawmill  lot  to  which  he  claimed  tttl& 
and  of  which  he  was  then  in  posseaskm,  did 
nothiclndethe  land  from  which  the  pines  were 
cut 

We  submit,  therefore,  that  the  declarattoa 
of  Westcott  was  that  of  an  owner  In  possession, 
made  while  thus  owner  and  possessor,  against 
his  own  interest,  and  was  in  substance  that  the 
tract  cut  over  was  not  included  within  the  Un- 
its of  the  hmd  covered  by  the  deed  from  Ran- 
som Perkins  to  Young. 

Meeart.  John  JT.  PenroM  and  Jolua 
BaU.  for  defendants,  appellees: 

I.  The  testimony  of  Gallup  was  not  admis- 
sible for  the  purpose  for  which  it  was  offered. 
It  was  offered  in  the  court  below  by  the  plain- 
tiff for  the  sole  purposeof  contradicting  the  deed 
of  Ames,  trustee,  to  Westcott.  The  evidence 
for  this  purpose  is  obnoxious  to  the  objection: 
(1)  that  it  is  hearsay;  (3)  that,  being  parol,  it  is 
not  admissible  to  contradict  a  deed  {Ben'diet 
V.  Qaytord,  11  Conn.  882;  EUioU  v.  Weed,  44 
Conn.  28);  (8)  because  the  parol  declarations  of 
a  person  having  title  are  inadmissible  to  defeat 
that  title  {Jaekton  v.  Shearman,  6  Johns.  90; 
Jaekeon  v.  Gary,  16  Johns.  806;  WaUon  v.  Wat- 
aon,  18  Conn.  S6). 

If  not  admissible  for  the  purpose  for  wliich 
it  was  offered,  it  is  not  admissible  for  any 
other. 

1.  The  flndlngmust  show  thatthe  questions 
raised  by  the  assignment  of  errors  were  raised 
in  the  court  below. 

New  Haven  Sav.  Bank  v.  McPartlan,  40 
C!onn.  93. 

2.  No  errors  will  be  considered  by  the  su- 
preme court  of  errors  except  snch  as  appear  on 
the  record. 

It  must  further  appw  mttei  record  that 
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the  qoestkm  waa  distlocUy  raised  as  a  question 
of  law  in  the  trial,  and  was  decided  by  the 
eomt  adveraely. 

Ralea  of  Practice;  Practice  Acts,  p.  268,  §  3. 
Bee  alao  Lu  v.  Stile*,  21  Conn.  506. 

The  record  ahowathatGallup's  evidence  was 
DOt  offered  in  the  court  below  for  the  purpose 
elproTiDirWestcott'B  declaraUoiuindisparafffr- 
mmt  of  bis  title,  bat  solely  "to  establish  the 
daim  that  the  trustee's  deed  was  not  legally 
sufficient  to  convey  the  said  one  acre  of  land 
BOW  in  controversy  to  said  Harry  Westcott. 

n.  But  if  it  be  now  claimed  that  this  evi- 
denceshould  have  been  received  as  the  admis- 
doDs  or  declarations  of  Mr.  Westcott,  adverse 
10  his  title,  the  words  of  Ur.  Westcott  were: 
"I  don't  suppose  I  own  the  {toes;  Potter  claims 
ibem.  There  is  a  dispute  between  me  and 
Potter  as  to  the  ownership  of  the  pines. " 

No  fact  is  admitted.  No  one  has  been  mis- 
ML  Not  even  an  opinion  is  expressed.  There 
b  nothing  but  a  hare  supposilion,  and  a  dispute 
sboid  the  title  to  oertAa  (rines, — even  what 
pines  does  not  Kppmr.  This  cannot  be  tor- 
tmed  into  an  admission  of  an  adverse  title  in 
Potter. 

GaHnp  neither  states  the  language  nor  the 
sobstance  of  the  so-called  admiwions,  but 
aerely  his  own  impressions  or  undostanding 
of  them.   This  fs  not  permitted . 

Xtatnit  T.  Chapman,  19  Ala.  30;  8.  C.  64  Am. 

T.  Banner,  1 1%k.  198. 

Beftrdslex*  J.,  ddlTeied  the  opinion  of 
Iheconrt: 

Upon  the  trial  of  this  case  it  appeared  that 
tbe  defendants  cut  and  carried  away  the  wood 
powii^  upon  about  an  acre  of  land,  part  of 
oe  99  acres  described  in  the  complaint,  and 
tbat  they  did  so  by  tbe  license  and  permission 
of  one  NathanierWestcott,  who  claimed  to  be 
ihe  owner  of  it;  and  the  queation  was  whether 
tbe  title  to  the  acre  of  land  was  In  the  plaintiff 
or  Westcott. 

It  was  admitted  Uiat  In  1806  Ransom  Per- 
kins, then  owning  tbe  96  acres  of  land,  ioclud- 
t^tbeacre  in  questifm,  oonveved  about  an 
aoe,  part  of  the  96  acies.  to  George  Young 
and  (Mhen.  The  defendants  claimed  that  the 
aae  so  conveyed  was  that  upon  wltich  they  en- 
tmd  and  did  tbe  acts  complained  of,  and  that 
by  Baccesrfve  conveyancee  the  title  to  the  same 
became  vested,  in  1849,  in  one  Henry  Westcott, 
»bodied  In  1882,  and  by  his  will  devised  it  to 
Mdianiel  Westcott,  the&  licrasor. 

Tbe  plaintiff  clahned  that  the  land  in  disunite 
nsnot  that  which  was  conveyed  by  Ransom 
Peitina  to  George  Toong  and  others,  but  that 
lie  bad  the  title  to  it,  derived  from  Ransom 
Pe^ins;  and  in  support  of  this  claim  he  called 
Amos  J.  Gallup  as  a  witness,  who  testified 
flttt  in  a  conversation  with  Henry  Westcott, 
•bont  ten  vears  before  his  death,  Westcott 
TnpDied  to  Qim  to  make  him  executor  of  his 
win,  tnd  to  give  him  authority  to  sell  all  his 
voodlaod;  that  Gallup  then  said  to  him,  "If 
TOO  sell  all  your  woodland  it  will  bring  a 
attdwoie  sum,"  and  that  Westcott  replied,  "I 
wt  Boppose  I  own  the  pines;  Potter  claims 
wB;"  that  by  "the  pines^'  he  understood  him 
to  netn  tbe  mece  of  land  which  was  cut  over 
7  Wdte  and  Stanton,  and  that  by  Potter  he 
icon. 
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tmderstood  that  he  meant  the  plaintiff  in  this 
case.  Upon  cross-examination  he  testified  that 
Westcott  gave  him  to  understand  that  there 
was  a  dispute  between  him  and  Potter  as  to  the 
ownership  of  the  pines.  This  evidence  was 
ruled  out  by  tbe  court,  upon  a  general  objec- 
tion made  by  the  defendants  to  its  admissibility. 

The  finding  does  not  show  upon  what  ground 
the  evidence  was  excluded.  There  bdng  no 
finding  on  the  subject,  we  must  assume  that 
the  witness  properly  understood  the  declara- 
tion of  Westcott  as  referring  to  the  land  in 
question,  and  the  question  therefore  is  wheth- 
er it  was  admissible  against  tbe  defendants. 

The  witness  testifies  that  the  declaration  was 
made  about  ten  years  before  the  death  of  Hciot 
Westcott.  According  to  the  claim  and  evi- 
dence of  the  defendants,  Westcott  then  had 
the  titie  to  die  acre  cnlginaJly  conveyed  to 
Young. 

Whatever  title  Nathaniel  Westcott  had  to 
the  property,  and  therefore  whatever  rights 
tbe  defendants  had  as  his  licensees,  were  do- 
rived  from  Henry  Westcott  trr  his  last  will. 
Upon  a  familiar  principle  his  declarations  Te> 
specting  his  title  to  this  property  were  admis- 
sible against  the  defendants,  to  the  same  ex- 
tent that  they  would  have  been  against  him  if 
he  was  living  and  the  immediate  party  to  the 
suit,  or  aa  they  would  be  if  made  by  (he  de- 
fendants themselves.  Beera  v.  Uavsley,  3  Coon. 
467;  WaUamtv.  BnHm,  4  Cons.  467;  Norton 
T.  Pat^tone,  7  C<nn.  819;  BigUy  v.  Bidirett,  9 
Conn.  447;  ffiU  v.  Bennett,  33  Conn.  868. 

This  principle  is  recognized  in  S^gland  and 
in  most  if  not  all  the  States  of  the  Union. 
Henry  Westcott's  declaration,  as  testified  to: 
"I  don't  suppose  I  own  the  pines.  Potter 
claims  them,''— though  connected  with  hia 
statement,  testified  to  on  cross-examination, 
that  there  was  a  dispute  between  them  as  to  the 
ownership, — was  to  some  extent  adverse  to  hia 
interests,  and  tended  to  the  dl^nragement  of 
bis  titie,  and  evidence  of  it  aboold  therefore 
have  been  admitted. 

While  such  evidence,  standing  alone,  would 
not  be  sufficient  to  establish  a  title  to  tiie  land 
in  the  plaintiff,  and  manlfestiy  should  not 
avail  against  clear  proof  of  a  title  In  the  de- 
fendants, yet  It  should  have  gone  to  the  jury, 
to  be  considered  by  them,  and  given  such 
credit  and  w^ht  as,  under  tbe  circumstances 
and  in  view  of  tbe  other  evidence  in  the  case, 
they  might  think  it  entitied  to. 

TAere  i>  error  in  the  judgment  appealed  from, 
and  a  nea  trial  i»  granted. 

In  this  opinion  the  other  Judges  concurred, 
except  CarpMiter,  J.,  who  dusented. 


Franda  G.  ANTHONT.  Ext., 

e. 

Phoebe  T.  ANTHONY  et  at. 

1.  WTiere,  by  the  terms  of  her  deceased 
husband's  will,  a  widow  took  about 
two  thirds  of  the  entire  income  of  the 
personal  property,  and  the  use  of  near- 
ly one  half  of  all  the  real  estate,— ife/d, 
that  the  provlsloiui  of  the  will  were  in 
Iton  of  dow«r. 

3.  A  will  gave  to  the  testator's  widow  "  an 
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Income  in  cash  of  $1,200  a  year  durine 
her  life."  Held,  that  the  warn  specified 
was  payable  annaally.  and  not  at  pe- 

.  riods  during  the  year. 

S.  The  will  further  proTided;  "And,  after 
her  (the  widow's)  death,  to  divide  equal- 
ly among  her  heirs  $4,000,  which 
shall  be  theirs  forever.  Held,  that,  as 
the  class  "legal  heirs"  could  come  into 
existence  only  at  the  death  of  the  wid- 
ow, the  bequest  did  not  vest  at  the 
death  of  the  testator,  and  could  not 
vest  antU  the  death  of  the  widow. 

4.  The  will  also  provided  that,  in  the  case 
of  the  death  of  either  of  testator's  sons, 
the  executor  should  "pay  over  to  the 
widow,  if  living,  |3,000,  providing  he 

gbe  son)  leaves  no  heirs,  and  in  caae  of 
eirs,  the  division  to  be  madd  to  his 
family  the  same  as  before  his  death, 
until  the  youngest  child  arrives  to  the 
age  of  twenty-one  years,  at  which  time 
the  property  may  be  divided  equally 
among  the  heirs,  if  the  trustee  and 
judge  of  probate  shall  think  it  safe  to 
do  so."  Held, 

(a)  That  the  word  "heirs'*  here  means 
"children." 

(6)  That  the  tmst  created  by  this  por- 
tion of  the  will  is  valid* 

■6.  Held,  farther,  that  the  presumptions 
in  flavor  of  offspring  against  intesta* 

cy  should  be  called  in  to  aid  the  infer- 
ence, to  be  drawn  from  a  permissive  dis- 
tribution, that  the  testator  intended 
that  his  grandchildren  should  take  the 
fee  in  his  estate  from  hia  death. 

(New  Haren  Filed  September,  1887.) 

SUIT  for  the  constniction  of  the  will  of  Wil- 
lis M .  Aothony,  deceased,  brought  in  the 
Superior  Court  for  New  Haven  County,  and 
there  reserved  for  the  advice  of  this  court. 

The  questioDB  presented,  and  the  relations  of 
tiie  parnes  ia  interest  to  the  testBtor,appear  from 
the  complaint,  which  is  as  follows : 

I.  Willis  M.  Aotbony,  then  of  said  New 
Haven,  died  there  on  the  36th  day  of  Decem- 
ber, 1878,  seised  and  possessed  of  a  consider- 
able estate,  both  real  and  personal. 

II.  On  the  8tb  day  of  ilarch,  1876,  he  made 
and  executed,  in  said  New  Haven,  a  will  dated 
on  said  day,  which' will  was  in  due  form  of 
law  to  pass  both  real  and  personal  estate,  a 
copy  of  which  will  is  hereto  annexed. 

III.  After  his  decease  said  will  was  duly 
presented  to  the  Court  of  Probate  for  the  Dis- 
trict of  New  Haven,  and  on  the  —  day  of 

 ,  1876,  was  duly  admitted  to  probate 

as  a  will  of  real  and  personal  estate,  and 
was  duly  recorded  in  the  records  of  said  court. 

IV.  The  plaintiff,  Francis  G.  Anthony,  of 
said  New  Haven,  was  the  executor  nam^  in 
said  will,  and  was  duly  qualified  as  such  to 
the  acceptance  of  said  court  of  probate,  and  is 
□ow  tbc  sole  executor  of  said  will.  Washing- 
ton Tate,  mentioned  in  said  will,  has  never 
qualified  as  "assistant  executor  or  advisor," 
as  nominated  in  said  will,  and  no  one  has  ever 
been  appointed  in  Us  stei^. 

V.  Said  WfUia  M.  Anthony  left  him  surviv- 
ing a  widow,  who  Is  the  defendant  Barah  An- 
604 


thony,  and  two  sons,  Henry  W.  Anthony  and 
Leman  H.  Anthony,  both  now  deceased. 

VI.  Said  Henry  W.  Anthony  died  on  or 
about  the  —  day  of  June,  a.  d.  1883,  testate, 
without  issue,  and  the  defendant  Phmbe  T. 
Anthony  is  the  widow  and  sole  devisee  and 
lentee  of  said  Henry  W.  Anthony. 

VII.  Said  Leman  H.  Anthony  died  on  or 

about  ,  1886,  intestate,  leaving  him  aoi^ 

viving  a  widow,  who  is  Cairie  An^onv  one 
of  the  defendants,  and  a  minor  son,  WiUis  H. 
Anthony,  another  of  the  defendants,  said  de- 
fendant Willis  M.  Anthony  being  now  of  aboot 
the  ace  of  18  years. 

Vin.  No  ^stribatlon  of  nid  estate  has  ever 
been  made  in  the  Probate  Court  of  said  Dis- 
trict of  New  Haven. 

There  are  no  children,  or  any  legal  rep- 
resentatives of  children,  or  any  brothers  or 
sisters  of  said  defendant  Satah  Anthony, 
now  living.  The  defendants  Edward  Ovi- 
att,  Nathan  W.  Oviatt,  and  Sarah  Burton  are 
children  of  a  deceased  sister  of  said  defendant 
Barab  Anthony;  the  defendants  J.  Hoi^ins 
Anthony  and  frank  Gt.  Anthony  are  children  of 
another  deceased  sister  of  said  Sarah  Anthony; 
the  defendants  Mary  F.  Scott  and  Edwin  T. 
Baldwin  are  children,  and  A.  E.  Qoodsell  is  a 
grandchild,  of  a  deceased  brother  of  said  Sarah 
Anthony;  and  the  defendant  Willis  M.  Antbony 
is  the  grandchild  another  deceased  sister  <n 
said  Sarah  Anthony. 

IX.  Questions  have  arisen  and  claims  have 
been  made  by  the  different  persons  named  as 
defendants  in  this  complaint,  relative  to  Uie 
construction  and  legal  effect  of  certain  of  the 
provisions,  trusts,  and  devises  contained  in  said 
will  of  Willis  M.  Anthony,  and  particularly 
of  the  provisions  contained  in  the  3d  and  5Ui 
articles  of  said  will  reflating  to  the  residuary 
estate  of  said  deceased. 

1.  Is  the  defendant  Sarah  Anthony  entitled 
to  a  dower  interest  in  said  estate  in  addition  b> 
the  provision  for  her  contained  in  the  2d  arti- 
cle of  said  will  ? 

3.  Is  the  bequest  of  "an  income  In  cash  of 
il,300a  year,  during"  the  life  of  the  defendant 
Sarah  Anthony,  mentioned  in  the  3d  article  of 
said  will,  payable  at  the  end  of  each  year,  or 
at  periods  during  the  current  years,  at  the  dis- 
cretion of  the  executor? 

8.  Who  are  meant  by  the  words  "her  legal 
beirs"  in  the  last  cUuse  of  said  2d  article  of 
said  will,  directing,  after  the  death  of  said 
Sarah  Anthony,  "to  (hvlde  equally  among  her 
legal  heirs  $4,000,  which  shall  be  thein  fo^ 
ever?"  Is  said  bequest  legally  operative;  and, 
if  so,  do  sudi  "legal  heirs"  take  per  $tirpa  or 
per  capita  f  And  did  such  bequest  vest  at  the 
death  of  the  testator  ? 

4.  Whether  any  legal  effect  can  be  given  to 
any  part  of  g  6  of  said  will,  and  if  so,  what? 

6.  Whether  the  provision  of  said  5tb  article, 
— directing  the  executor  "in  case  of  the  death  <u 
either  of  them"  (that  is,  the  said  sons,  Henry 
W.  Anthony  and  Leman  H.  Anthony)  "to  pay 
over  to  the  widow,  if  living,  $8,000,  providing 
he  leaves  no  heirs"— means  the  death  of  the 
said  sons  without  children,  or  without  pereona 
capable  of  .inheriting  intestate  properly  under 
the  statute  laws  of  the  State  of  Connecticut. 

e.  Who  are  included  in  the  word  "funl^ 
In  that  part  of  said  Sth^rtide  directing  "t  dl- 
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lisioii  to  be  made"  "in  case  of  heira"  to  the 
family  of  said  eon  so  deceased  ? 

7.  Is  the  discretion  conferred  upon  the  exec- 
utor and  trustee  ia  the  5th  article  of  said  will 
to  coattnne  as  to  rajmeDts  to  be  made  to  the 
fiimily  of  Lemao  H.  AnUiony  until  the  said 
defendant  Willis  M.  Anthony  arrires  at  the 
s^  of  twentj-one  years? 

8t  Whether  the  trust  created  or  attempted 
to  be  created  in  said  5th  article  is  valid,  legal, 
and  operatire,  and  capable  of  bdng  carried  out 
in  any  legal  manner;  and,  if  so,  how;  and 
whether  tae  trust  estate  which  U  was  so  at- 
tempted to  create  is  a  valid  and  subsisting  estate. 

9.  Whether  the  provision  of  said  5th  article, 
directing  that  "the  property  may  be  divided 
among  the  heirs,  if  the  trustee  and  jude%  of 
l»obate  shall  th^k  it  safe  to  do  so,"  is  a  legal 
and  valid  devise  of  the  rest  and  residue  of  said 
estate,  and.  if  a  valid  aud  le^al  devise,  who  are 
meant  by  the  words  "  the  hem"  in  that  part  of 
said  5th  article  directing  that  the  property  may 
be  ifivided  ecniaUy  among  the  heirs,  if  the 
troBtee  and  jud^  of  probate  shall  think  it  safe 
to  do  SO;  or  is  inoperative  and  void  for  uncer- 
tain^; and  if  void  and  inoperative,  whether 
the  other  provisions  of  said  article  are  thereby 
rendered  inoperatiTe  and  void. 

10.  The  plaintiff  ia  ready  and  willing  to  so 
administer  said  estate  and  dlscharffe  his  duties 
IS  such  executor  thereof,  as  he  shall  be  advised 
it  is  legal  and  proper  for  him  to  do;  but  be  is 
in  doubt  as  to  said  several  questions,  and  as  to 
the  true  constraction  of  the  articles  of  said 
wiD  to  which  said  (questions  relate;  and,  by 
reasoD  of  the  confiictiog  claims  of  the  various 
pwties  in  interest,  and  of  the  claimed  uncer- 
tainty and  ambiguity  of  said  articles  of  said 
will,  he  is  exposed  to  sundry  suits  by  s^d 
dtaimants,  and  to  loss  and  damage  thereTrom; 
and  he  is  advised  by  counsel  that  he  cannot, 
viEh  safety  to  himself  and  the  rights  and  in- 
terests  of  others,  proceed  with  the  execution  of 
add  will  and  the  admioistratlon  of  said  estate 
without  the  advice  and  protection  of  this  court, 
in  giving  a  construction  to  the  several  articles, 
danses,  and  provisions  of  said  will,  in  respect 
to  which  have  arisen  said  various  claims  and 
questions. 

Hie  plaintiff  claims: 

1.  An  adjudication  as  to  the  matters  in  re- 
flect to  which  said  questions  and  doubts  have 
sriien.  and  a  decree  settling  the  construction  of 
said  will,  and  directing  the  plaintiff  tn  what 
manner  be  shall  carry  its  devises  and  bequests 
into  execution,  so  as  to  enable  him  to  adminis- 
ter upon  said  estate  properly  and  safely. 

3.  That  the  defendants  hereinbefore  named 
msf  be  cited  in  and  ordered  to  set  forth  their 
Kreral  claims  and  demands,  and  to  submit  tile 
sune  to  the  decision  of  Ibis  court 

K  That  the  sums  to  be  flowed  out  of  said 
Mate  to  the  several  parties  hereto  for  tiieir  sev- 
osl  expenses  aud  counsel  fees  may  be  flzed  by 
thia  court. 

The  portions  of  the  will  sought  to  be  cod- 
rtnied  are  set  forth  in  the  opinion. 

Mr.  faaiBs  Owdner  Cl&rk,  for  Riaebe 
T.  Anthony: 

PM>eT.  Anthony's  claims  are  as  follows: 
1.  That  the  6th  section  of  uid  will  is  valid 

•M  (^Ktative. 

iCosir. 


a.  That  the  portion  of  said  5th  section  of 
said  will,  directing  the  executor,  in  case  of  the 
death  of  either  of  the  said  sons,  Henry  W. 
Anthony  and  Leman  H.  Anthony,  to  pay  over 
to  the  widow  of  said  sons.  If  living,  $8,000, 
providing  he  leaves  no  heirs,  means  the  death 
of  said  ^ns  without  children,  and  that  the  de- 
fendant is  accordingly  entitled  to  receive  from 
the  said  executor  the  sum  of  f8,000,  as  pro- 
vided for  in  said  5th  section  of  said  will. 

Mr.  C.  B.  In^nictU*  for  Sarah  Anthony: 

By  the  2d  section  of  the  testator's  wiU,  Sarah, 
his  widow.  Is  entitied  to  receive  "  my  life  in- 
surance policy  of  $3,000,  the  deposit  now  in 
her  name  in  the  National  Savings  Bank,  all  the 
furniture  and  other  articles  of  housekeeping 
and  clothing  which  I  may  be  possessed  of  at 
the  time  of  my  death,  of  which  there  shall  be 
no  ioventorv  taken,  to  be  hers  and  her  heirs' 
forever.  Also  the  free  use  or  income  of  my 
bouse  in  Meadow  Street,  andanincoine,in  cash, 
of  $1,200  a  year  during  her  life." 

As,  under  the  different  claims,  no  question 
arises  affecting  the  operation  of  this  portion  of 
the  section,  we  submit  that  tbe  executorjshould 
be  advised  that  the  testator's  provision  for  the 
widow  is  to  be  carried  into  effect  in  accordance 
with  the  above  clearly-expressed  intention. 

Mr.  George  R.  Cooley,  for  Carrie  An- 
thony : 

1.  Although  the  cjuestion  of  dower  cannot, 
under  tbe  facts  in  this  case,  seriously  affect  the 
interest  of  this  defendant,  yet  a  change  of  cir- 
cumstances can  be  imagined  that  would  make 
the  question  of  importance  to  her. 

By  the  very  nature  of  the  provisions  the  tes- 
tator makes  for  his  widow,  as  well  as  the  pn>- 
vldons  he  makes  for  others,  the  testator  clearly 
expresses  the  intention  that  her  portion  was  to 
be  in  lieu  of  dower. 

AUing  v.  Chatfield,  4S&  Conn.  276;  Lord  v. 
Lord,  23  Conn.  881. 

2.  The  6th  section  of  the  will  is  somewhat 
obscured  by  the  inaccurate  use  of  the  word 
"  heirs." 

The  provisions  made  In  case  of  the  death  of 
either  of  the  sons,  "provided  he  leaves  no 
heirs,  and,  in  case  of  heirs,"  clearly  show  that 
by  the  word  '  'heirs"  the  testator  meant  and  in- 
tended "children."  This  is  not  an  uncommon 
error  for  unprofessional  persons  to  make;  and 
in  construing  the  will  the  <»urt  will  substitute 
the  word  "  diUdren"  for  "  heirs." 

Bonte$App.  81  Conn.  192;  Sehoul.  Wills.  643. 

8.  The  will  says,  "And-  in  case  of  heira 
(children)  the  division  to  be  made  to  his 
family,  the  same  as  before  his  death,  until  the 
youngest  child  arrives  at  the  age  of  twenty-one 
years,  at  which  time  the  property  may  be  di- 
vided," ete. 

It  is  evident  that  the  testator  intended  as  in- 
cluded in  the  word  "  family"  the  widow  of  the 
deceased  son,  for,  in  the  event  of  no  chlldreo, 
he  directs  a  payment  of  $8,000  to  her.  It  will 
not  be  supposed  that  tbe  testator  designed,  in 
the  event  of  children,  to  debar  the  widow  from 
any  provision  whatsoever.  The  testator  used 
this  word  "family"  in  its  comprehensive  sense, 
intending  to  indade  all  those  who,  from  kinship 
and  relationship  to  such  deceased  son,  were  de- 
pendent upon  him  for  support. 

Smith  V.  WildTmn,  87  Conn.  887. 

This  defendant  claims,  therefore,  until  her 
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son  arrives  at  twent j-one  years  of  age,  that  she 
is  entitled  jointly  with  him  to  the  entire  "  bal- 
ance of  income,"  after  the  payment  of  the 
widow's  annuity  and  other  proper  chaises. 

Meura.  John  W.  Alliiur  and  3mm»m  H. 
Webb,  for  Willis  M.  Anthony: 

This  defendant,  the  son  of  Leman  H.  An- 
thony, deceased,  is  the  grandchild  and  only 
living  descendant  of  the  testator.  He  is  also 
grandnephew  and  one  of  the  prospective  heirs 
at  law  of  the  testator's  widow. 

The  queations  propounded  relate  chl^y  to 
the  3d  and  fith  sections  of  the  wiU. 

I.  As  to  the  widow's  right  of  dower,  in  addi- 
tion to  the  provisions  made  for  her  by  the 
will: 

The  widow  has  never  claimed  dower,  and 
does  not  now  make  such  claim;  but,  as  this  is 
the  first  question  propounded  in  the  complaint, 
it  may  deserve  passing  notice. 

The  provision  for  the  widow  was  dearly  in 
lieu  of  dower.  It  is  true  that  the  mere  fact  of 
a  teetaraentary  ;Ht>v{Bion  will  not  be  deemed  to 
be  in  lieu  of  dower,  unless  it  clearly  appears 
that  such  provision  was  intended  by  the  testa- 
tor as  a  substitute.  "  But  this  intention  is  not 
necessarily  declared  in  express  words;  it  may 
he  demonstrated  by  clear  and  manifest  Impu- 
cation." 

Ailing  V.  Chatfidd,  42  Conn,  m 
"  The  rule  depends  essentially  on  the  inten* 
tion  of  the  testator,  and  that  intention  is  to  be 
gathered  from  all  the  puts  of  the  will  taken 

together." 

LordY.  Lord,  38  Conn.  881.  See  also  Hickey 
v.  Hickey,  36  Conn.  261. 

Although  no  statutory  limitation  will  bar  a 
widow  from  claiming  ber  dower  if  she  be  en- 
titled to  it,  yet.  if  it  clearly  appears  from  an  ex- 
amination of  the  whole  wiu  that  the  testator 
intended  to  make  a  complete  provision  for  hte 
widow,  then  such  complete  provision  will  be 
held  to  be  in  lieu  of  dower,  and  the  widow  will 
be  put  to  her  election  under  the  statute. 

II.  As  to  the  division  of  $4,000  among  the 
legal  heirs  of  the  testator's  widow,  ^ter  her 
death,  {lirected  in  the  3d  section: 

This  we  claim  is  void  for  remoteness  and  un- 
certaintv,  and  as  offending,  tiie  statute  against 
perpetuities. 

It  is  clear  that  this  bequest  cannot  vest  until 
the  widow's  death,  and  then  in  persons  not  now 
ascertained,  but  some— and  even  idl — of  whom 
may  not  have  the  statutory  qualifications  to 
take. 

It  is  not  enough  that  the  estate  may  vest 
within  the  statutory  period;  the  bequest,  to  be 
valid,  must  be  such  that  its  vesting  can  by  no 
possibility  be  postponed  beyond  the  statutory 
limit. 

If  the  bequest  may  by  possibility  violate  the 
statute,  it  is  void,  whether  it  does  so  in  fact  or 
not 

Jocelyn  v.  Nott,  44  Conn.  55;  Band  v.  Butler, 
48  Conn.  299;  Alfted  v.  Marks,  48  Conn.  473; 
Wheeler  v.  Felloicea,  52  Conn.  238;  Famam  v. 
Farnam,  1  Conn.  L.  ed.  86  (1  New  Eng.  Rep. 
813),  58  Conn.  361. 

"  A  residuary  bequest  carries,  not  only  every- 
thing not  attempted  to  have  been  disposed  of, 
but  everything  which  turns  out  not  to  have 
been  effectually  disposed  of;  as  void  legacies 
and  lapsed  legacies. 
SOS 


3  Redf .  Wills,  443. 

This  principle  bat  been  repeatedly  held  by 
this  court,  and  the  above  anthori^  is  dtea 
with  approval  in — 

BoUrn  V.  Smith,  89  Conn.  217, 231.  See  also, 
in  support  of  this,  Orane  v.  Orane,  2  Root,  487; 
Remington  v.  Ameriean  Biile  8oe.  44  Gono. 
512,  615;  BrisU^  v.  Bristol,  1  Conn.  L.  ed.  901 
(2  New  Eng.  Rep.  759),  58  Coon.  265. 

If  by  any  possibility  this  provision  could  be 
sustained  as  a  valid  bequest,  we  submit  that 
the  dividon  must  he  per  ttirpet,  and  not  per 
capita. 

Raymond  v.  HiUhouae,  46  Conn.  478,  and 
cases  there  cited. 
III.  Aa  to  the  5th  section  of  the  will: 
In  this  section  tbe  testator  makes  final  dispo- 
sition of  tbe  residuary  estate,  constituting  tbe 
greater  bulk  of  his  property.  Some  slight  ob- 
scurity ia  caused  by  the  teslator'a  inaccurate 
use  of  the  word  "hdrs,"  but  he  dearly  in- 
tended "children,"  and  the  section  ahould  so  be 
read. 

Bon^e  App.  81  Conn.  193. 

In  the  2d  section,  however,  the,  testator 
clearly  uses  the  word  "heirs"  in  Its  strict 
leeal  sense,  as  the  context  shows. 

The  first  inquiry  naturally  Is,  In  whom  did 
the  testator  intend  the  property  should  vest? 

The  sons  being  clearly  excluded,  it  certainly 
could  vest  in  no  one  but  their  children;  and  no 
provision  in  the  will,  or  suggestion  of  the  testa- 
tor's intent,  requires  that  the  vesting  ahould  be 
suspended  until  the  time  for  division. 

It  is  the  policy  of  the  law  that  the  estate 
should  speedily  vest,  and  constructions  that 
nupend  the  estate  are  not  favored.  The  trusts 
which  are  Impremed  upon  tbe  estate  require  a 
postponement  of  the  distribution ;  and.  from  the 
testator's  point  of  view,  they  would  in  all  prob- 
ability be  fully  discharged  before  the  time  he 
appointed  for  the  division  had  arrived.  These 
trusts  do  not  conflict  with  the  vesting  of  the 
estate. 

It  has  sometimes  been  held  that  where  tiiere 
ia  no  gift,  Init  only  a  direction  to  trustees  to 
par  or  divide  at  some  future  time,  that  tbe 
vesting  in  the  beneficiary  will  not  take  place 
until  that  time  arrives.  But  this  rule  has  its 
exceptions.  It  has  been  said  that  "this  rule 
onlv  applies  where,  beyond  the  direction  for 
future  diatribution,  there  are  no  words  and  no 
provisions  which  import  a  present  or  rested 
gift,  or  Indicate  such  an  intent.  It  does  not 
control  where  the  language  of  the  will,  while 
not  expressly  saying,  '  I  give  and  bequeath,' 
docs  yet  plainly  import  a  present  gift  intended 
to  vest  immediately,  without  reference  to  the 
clause  of  distribution.  *  *  *  Legal  and  arti- 
ficial rules  should  never  control  the  intention 
of  the  testator:  they  should  only  be  used  as 
aids  in  discovering  that  intention." 

Famam  T.  Famam,  1  Conn.  L.  ed.  86(1  New 
Eng.  Rep.  813),  58  Conn.  283.  See  also  Neaierrjf 
V.  Hinnian,  49  Coon.  130. 

Henry  died  leaving  no  children,  and  Leman 
died  leaving  a  widow  and  one  child,  Willis  M. 
Anthony,  who  ia  the  only  individual  of  the 
class  in  which  we  daim  the  estate  vests. 

If  the  testator's  widow  should  be  living  when 
this  defendant  arrives  at  age,  we  concede  that 
tbe  trust  should  be  continued  until  her  death, 
he  being  entitled  to  all  surplus  income. 
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Bristol  BriOoi,  1  Conn.  Ti.  ed.  801  (8  Kew 
Enj^  Rep.  759).  53  Conn.  380. 

IV.  Whether  or  not,  when  Willis  M.  An- 
thony is  entitled  under  the  will  to  the  posses- 
sion of  the  "property,"  the  trustee  or  judge  of 
probate  can  exercise  any  discretionary  power 
to  praroit  such  posaeamon,  we  think  sbould  not 
now  be  a^ued  or  decided.  1.  Probably  the 
exercise  of  such  power  will  never  be  required. 
3.  The  existence  of  such  a  discretionary  power 
deariv  does  not  affect  the  vesting  of  the  estate. 
i.  whether  the  power  exists  or  not  should  only 
be  tried  in  a  pro^eding  wherein  Willis  and  the 
tcoitee  are  the  only  parties. 

Farnam  t.  Famam,  1  Conn.  L.  ed.  86  (1  New 
Bw.  Rep.  312),  5S  Conn.  391. 

Jn>.  Bdwftrd  B.  Ro^rs*  for  J.  Hopkins 
AnUwny  and  Frank  O.  Anthony: 

These  defendants  are  children  of  a  deceased 
sister  of  Sarah  Anthony,  the  widow  of  the 
testator,  and  are  among  the  "legal  heirB"  of 
aud  Sarab  Anthony. 

I.  fRie  laat  clause  of  the  second  section  of 
the  will  is  valid  and  o^eratire,  the  remainder 
over  to  the  "leg^  heirs"  of  Sarah  Anthony 
taUng  effect  in  point  of  right  at  the  testator's 
death,  but  in  point  of  enjoyment  at  the  death 
of  Saiah  Anthony,  so  as  to  embrace  all  who 
are  included  in  that  class  at  the  latter  time. 

The  cases  in  tliis  State  which  have  been  held 
to  offend  the  Statute  of  Perpetuities,  or  to  be 
void  on  the  ground  of  remoteness,  have  been 
cases  of  connngent  lemaiaders.  In  which  the 
peiBooa  to  whom  ibe  gifts  over  are  limited  to 
1^  effect  are  uncertain  at  the  date  of  the 
will. 

Jotdyn  V.  JVoii,  44  Conn.  55;  Mandv.  Butler, 
48  Conn.  2^  Alfred  v.  Mark*,  49  Conn.  473; 
WheebT  V.  mtffWM,  62  Conn.  288. 

Although  the  statute  has  in  some  of  these 
cases  been  bo  strictly  construed  as  to  make  void 
any  devise  or  grant  which  may  by  any  possi- 
bility offend  the  statute,  whether  it  in  fact  does 
ao  or  not,  remainders  over  to  those  living  at  the 
testator's  death,  dependent  upon  a  contingency, 
have  been  held  good  as  executory  devises, 

Atfredy.  Maria,  mtpra.  See  also  Gray,  Per- 
petuities. §  305;  J<me^  App.  48  Conn.  67;  Far- 
Mm  v.  Famam,  1  Conn.L.  ed.  86  (1  New  Eng. 
Bep.  813).  68  Conn.  261;  Aekerman  v.  Oorton, 
•731. y.  68;  Noditi*  v.  Greenfield,  7  Paige,  544; 
WiUiamatm  t.  Field.  2  Sandf.  Ch.  5SS;  2  Jarm. 
■ffills,  5th  Am.  ed.  p.  408. 

Gray  on  Perpetuities  (§  110),  says;  "Some- 
Umesaiemainderisgiven  toaclassof  persons, 
Ibe  number  of  members  In  which  may  be  in- 
creased between  the  time  of  creating  the  re- 
niaioder  and  the  termination  of  the  particular 
estate;  for  instance,  a  devise  to  A,  for  life,  re- 
mvader  to  the  children  of  A  and  their  heirs  as 
tniants  in  common.  Here,  although  it  is  veiy 
certain  that  each  child  bom,  or  its  heir,  will 
hsve  a  abare  in  the  estate,  that  share  will  be  di- 
mlniabed  by  the  share  of  every  othor  child  of 
L  Each  child,  nevertheless,  on  Its  birth,  has 
a  vested  remainder.  The  remainder  is  said  to 
'open' to  let  in  after-bom  children." 

See  also  Neioberry  v.  Htntnan,  49  Conn.  131; 
Dde  V.  White,  88  Conn.  294;  Livingsion  v. 
Greene,  53  N.  Y.  118;  Doe  v.  Provoott,  4  Johns. 
61;  Moore  v.  Lvcnu,  25  Wend.  144;  MeClure's 
App.  73  Pa.  414;  Demareat  v.  Hopper,  23  N.  J. 
L.  5W;  Re  Beaton,  6  C.  £.  Green,  224;  Dingley 
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V.  DingUy,  5  Mass.  585;  Blanefiard  v.  Blar^ 
chard,  1  Allen,  223;  Bowditch  v.  Andrew,  8 
Allen,  342;  Shattuck  v.  Stedman,  2  Pick.  468; 
Looekerman  v.  McBlair,  6  Gill,  179;  Walker  v. 
8Iu)re,  15  Yes.  125;  Baldwin  T.  SMert,  8  De 
G.  M.  &  G.  649,  656,  657. 

It  la  submitted  that  the  words  of  the  will, 
"an  Income  in  cash  of  $1,300  a  rear  during  her 
life,  and  after  her  death  to  divide  equally 
among  her  heirs  $4,000,  which  shall  be  thein 
forever,"  come  directly  within  the  above  au- 
thoritle& 

II.  The  sum  of  $4,000  is  to  be  divided  among 
the  legal  heirs  of  Sarab  Anthony,  living  at  the 
time  of  her  decease,  wr  stirpes. 

The  rule  in  this  State  is  well  settled  that 
when  a  devise  or  legacy  is  given  to  heirs  or  rep- 
resentatives, the  rules  govemin^  the  descent 
of  estates,  as  provided  by  the  Statute  of  Distri- 
butions, will  control;  and  that  the  words  "share 
and  share  alike"  or  "to  be  equally  divided,"  do 
not  in  themselves  indicate  an  intention  that  the 
statutory  rule  is  not  to  prevail. 

Raymond  t.  UiWumse,  45  Conn.  475;  Heath 
V.  Bancroft,  49  Conn.  230;  Talcott  v.  Tnlcott, 
89  Conn.  186;  Lyon  v.  AcJcer,  88  Conn.  224; 
Bond's  App.  81  Conn.  183;  Q>ok  v.  Catlia,  35 
Conn.  887;  X<m2  r.  Moore,  20  Conn.  133. 

Carpenter*  J.,  delivered  the  opinion  of 

the  court: 

Suit  for  the  constructioD  of  a  will.  The  ma- 
terial parts  of  the  will  are  as  follows: 

"Second.  I  give,  devise,  and  bequeath  to  my 
wife  Sarah,  if  living  at  the  time  of  my  death, 
my  life  insurance  policy  of  $2,000,  the  dejxisit 
now  in  her  name  in  the  National  Savings 
Bank,  all  the  furniture  and  other  articles  of 
housekeeping  and  clotliing  which  I  mar  be 
possessed  of  at  the  time  of  my  death,  of  wblcb 
there  shall  be  no  inventory  taken,  to  be  hers  and 
her  heirs'  forever.  Also  the  free  use  or  income 
of  my  bouse  in  Meadow  Street,  and  an  income 
in  cash  of  $1,200  a  year  during  her  life;  and, 
after  her  death,  to  divide  equally  among  her  le- 
gal heirs  $4,000,  which  shall  be  theirs  forever." 

"Fifth.  I  give,  devi3e,aud  bequeath  to  my  two 
sons,  Heniy  W.  and  Leman  H.  Anthony,  the 
balance  of  income  from  my  estate,  after  paying 
expenses  and  all  demands  against  said  estate, 
to  be  paid  them  by  my  executor  and  trustee  in 
such  sums  and  at  such  times  as  they  ma^  think 
best  for  the  interest  of  my  sods  and  their  fami- 
lies during  the  lives  of  my  sons;  and,  in  case  of 
the  death  of  dther  of  them,  to  pay  over  to  the 
widow,  if  living,  $8,000,  providing  he  leaves 
no  heirs,  and  in  case  of  heirs,  the  division  to  be 
made  to  his  family  the  same  as  before  his  death, 
until  the  youngest  child  arrives  to  the  age  of 
twenty-one  years,  at  which  time  the  property 
may  be  divided  equally  among  the  heirs,  if  the 
trustee  and  judge  of  probate  shall  think  it 
safe  to  do  so;  it  being  my  desire  to  place  the 
estate  so  tbat  it  cannot  be  equandered  by  the 
action  of  my  sons." 

The  first  question  is,  1^  the  widow  entitled  to 
dower  in  addition  to  the  provision  for  her  con- 
tained in  the  2d  articleof  the  will? 

The  widow  does  not  claim  dower;  and  it  is 
contended  in  behalf  of  other  parties  that  she  is 
not  entitled  to  it.  The  case  shows  that  by  the 
terms  of  the  will  the  widow  t^es  about  two 
thirds  of  the  entire  income  of  ibe  personal 
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property,  and  tbe  use  of  nearly  one  half  of  all 
the  real  estate.  We  think  that  excludes  dower 
as  such. 

The  second  question, — whether  $1,200  per 
year  is  payable  to  tbe  widow  anni^ly,  or  at 
periods  during  tbe  current  year,  at  the  discre- 
Uon  of  tbe  executor — requu^s  no  diBcuasion, 
Tbe  payments  should  be  annually. 

Tbe  several  queaUona  contained  in  aubdivi- 
don  d  of  paragraph  9  of  the  complaint  need  not 
be  separately  considered.  They  are  substan* 
tially  disposed  of  by  the  view  we  have  taken  of 
tbe  main  question, — whether  the  legacy  of 
$4,000  to  the  heirs  of  the  widow  vested  at  the 
death  of  the  testator.  Its  validity  depends  upon 
the  answer  to  that  question.  If  it  did  not  vest, 
it  is  conceded  that  the  bequest  is  inc^rative, 
being  contrary  to  th&  statute  against  perpetui- 
ties. 

We  think  it  did  not  and  could  not  vest  until 
tbe  death  of  the  widow.  There  is  no  gift  of 
this  sum,  except  by  tbe  provision  for  its  distri- 
bution at  tbe  death  of  the  widow ;  and  there  are 
no  presumptions  in  its  favor,  sudi  as  presump- 
tions in  favor  of  offspring  against  intestacy,  and 
the  like;  and  tbe  will  contains  no  words  import- 
ing a  present  gift  or  bequest.  Neither  is  there 
s  class  in  existence  at  the  death  of  tbe  testator 
capable  of  taking.  The  class  described  is  clear 
and  definite— the  legal  heirs.  There  is  no  un- 
certainty or  ambiguity;  but  its  numbers  can 
only  beascertainea  when  the  time  for  distribu- 
tion arrives, — at  the  death  of  the  widow.  In 
this  respect  it  differs  materially  from  ordinary 
class  gifts  to  children,  nephews,  and  nieces,  etc. 
The  word  "  heirs"  in  this  place  Is  not  equiva- 
lent of  "nephews  and  nieces,"  and  we  cannot  so 
interpret  it.  It  is  sometimes  used  in  wills  as  syn- 
onymous with  "children,"  butseldom.if  ever,afi 
synonymous  with  "nepbewsondnieces."  Such 
relations  may  become  heirs;  so,  also,  may  per- 
•ms  who  do  not  sustain  that  relation.  No  one  Is 
heir  to  the  living,  and  presumptive  heirs,  as  the 
term  implies,  may  never  become  beirs  in  fact. 
So  that  Mrs.  Anthony,  while  living,  has  no 
heirs.  At  ber  death,  for  the  drat  time,  the  class 
of  persons  here  described  springs  into  existence. 
Till  then  tbe  individuals  constituting  that  class 
are  uncertain;  consequently  there  is  no  class 
and  no  individuals  capable  of  taking. 

Under  the  6tb.  article  of  the  will,  all  Uie 
parties  in  interust  contend  that  the  word 
''heirs."  as  used  in  connection  with  the  death 
of  tbe  sons,  means  "children."  We  think  that 
is  clearly  the  meaning  of  the  testator,  and  that 
so  construing  it  gives  effect  to  his  intention. 

608 


One  of  tbe  sons,  Henry  W.,  having  died  with- 
out children,  his  widow  is  entitled  to  tbe  legacy 
of  $3,000,  subject.bowever,  to  this  oondition,— 
that  its  payment  shall  not  impair  the  income 
payable  to  the  widow. 

The  other  son  died  leaving  one  child,  Willis 
M.  Authony,  who  is  the  only  living  descendant 
and  the  sole  heir  at  law  of  the  testator.  The 
income  of  the  estate,  subject,  of  course,  to  prior 
bequests,  is  to  be  paid  to  Leman'a  family,  in- 
cluding tbe  widow,  till  tbe  child  becomes 
tweoty-one  years  old,  at  which  time  he  takes 
all  the  estate  not  before  disposed  of,  under  the 
will,  by  purchase,  and  not  by  descent.  It  is 
true  that  the  only  lan^age  in  the  will  import- 
ing a  gift  of  the  principafof  tbe  estate  to  Willis 
is  lound  in  the  provision  permitting  a  distribu- 
tion to  himwhen  he  arrivesattheageof  tweoty- 
one  years;  but  it  is  also  true  tiiat  that  is  the 
only  dispwition  of  the  estate.  If  it  is  not  given 
to  him,  It  ia  given  to  no  one.  Hence  the  pre- 
sumptions in  favor  of  offspring  against  intes- 
tacy come  in  to  aid  the  inference  to  be  drawn 
from  the  permissive  distribution  that  the  testa- 
tor intended  that  his  grandchildren  should  take 
the  fee  in  bis  estate  from  his  death.  In  this 
connection  the  last  clause  in  the  Sth  artide  is 
significant.  He  certainly  intended  that  under 
no  circumstances  should  the  fee  vest  in  the  sons. 
Inl^tacy  might  have  defeated  tbat  intention. 

The  permissive  character  of  tbe  provision  for 
a  diatribution,  instead  of  a  positive  direction, 
is  peculiar.  It  probably  emanated  from  his 
abundant  caution  to  prevent  his  estate  from 
being  squandered,  and  to  secure  it  to  his  de- 
scenaaots.  If  so, — and  in  any  event, —it  should 
not  be  permitted  to  iirevent  the  estate  fiom 
vesting  in  the  grandchildren. 

We  think  the  word  "heirs," in  tbeproviaon 
for  a  final  disposition  of  the  estate,  is  used  in 
tbe  same  sense  in  which  it  is  twice  previously 
used  in  the  same  article,  and  means '  'children. 

This  view  of  the  case  renders  it  clear  tbat  the 
trust  contemplated  for  the  benefit  of  the  family 
of  Leman  H.  Anthony  is  legal  and  operative, 
and  must  continue  during  the  minority  of 
Willis  M.  Anthony. 

The  Superior  Court  it  adtiud  that  the  widm 
is  not  entitled  to  doieer;  that  the  annuity  to  the 
widow  ia  payable  annuaUy;  that  the  attempted 
gift  to  the  hdr»  cf  the  mdow  it  void;  that  the 
word  "heirt^' intheSthitrtideqfthewiUmeaM 
"children;"  that  Vie  trustereated  bfftheStAarlide 
it  valid;  and  tfiat  the  retidue  of  Sie  eatate  ewft, 
under  the  wiU,  in  WiUit  M.  Aathonp. 

hk  this  opinion  the  other  Judges  concurred. 

1  COKB. 
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mw  HAMPSHIRE. 

SuFBEam  COUBT. 


ADAMS  et  al. 
«. 

J.  A.  SPALDING. 

The  mpreme  eonrt  has  otiafiaml  jiirii' 
diction  of  actions  of  rapleTin  when 

the  value  of  the  property  is  allefped  in 
the  writ  to  be  ^ater  than  |13.38,  al- 
though it  may  upon  trial  be  proved  to 
he  leoi  than  uoat  sum. 

{amrtwrongli  Decfded  July  15, 1887.) 

AN  defendant's  exceptions.  Overruled. 
\j  Replevin  for  a  silk  cabinet,  alleged  in  the 
writ  to  be  of  the  value  of  $15.  The  plaintiffs' 
evideoce  showed  that  the  cabinet  was  worth 
$12.  The  defendant  moved  that  the  action  be 
oiimiMcd  for  want  of  Jarfsdiction .  Motion  de- 
nied, and  the  defendant  excepted. 

Meam.  E.  8.  A  H.  A.  Cutter,  for  de- 
ffsdant: 

The  sapreme  court  has  no  jorisdiction  of 
this  esse. 

Geo.  Laws,  chap.  374,  g  6,  which  reads  as 
follows: 

"  If  the  value  of  the  property  replevied  does 
not  exceed  $18.88,  the  action  ahall  be  brought 
More  a  justice  of  the  peace  or  police  court;  if 
'A  does  not  exceed  $100  the  action  mtqr  be 
btougbt  in  the  police  court;  otiierwise  in  the 
nnmme  court." 

Thb  paaeatB  a  case  of  statute  construction 
arndy. 

Tae  construction  of  a  statute  is.the  ascertain- 
ment (tf  l^islative  intention. 

BobertKm  v.  N&rikem  S.  B.  68  N.  H.  544. 

This  statute  has  never  been  submitted  to  the 
eoaitfor  judicial  construction.  Its  language 
b  plain,  positive,  unambiguous,  and  suscepti- 
We  of  isit  one  meaning.  The  rule  of  the  law 
is  that  only  when  a  statute  is  ambiguous  in  its 
terais  may  the  court  rightfully  exercise  its 
power  of  construction,  and  when  the  languju;e 
«  dear  It  is  not  to  be  controlled  by  Jndlctal 
constraetion. 

Wood  V.  Adam*,  86  N.  H.  86;  Bidwell  v. 
Whttaker,  1  Mich.  469;  Pearce  v.  Atwood,  13 
MasiS84;  CearfoMV.  S«a(e,  42  Md.  408;  Hyatt 
T.  TajOor.  43  N.  Y.  259;  Woodbury  v.  Berry, 
18  Ohio  St.  456;  SarOett  v.  Morris,  9  Port.  266. 

The  Legislature  has  seen  fit  to  enact  a  law  to 
Msist  in  the  constructfon  of  statutes. 

Gen.  Iaws,  chap,  1,  g  3. 

Words  and  phrases  shall  be  construed  accord- 
higto  the  common  and  approved  language. 

Our  courts  have  decided  that  the  natum  im- 
fon  of  the  word  1b  to  be  taken. 

Seinium  v.  TattU,  37  N.  H.  348;  Bamatead 
r.  AUm.  8S  N.  H.  2S0;  Op.  of  Justices,  7 
HiBS.  533. 

The  hlMiwy  of  the  lerialation  on  the  subject- 
nutter  of  the  pertlcufiir  st^te  may  be  re- 
feredto. 

Btwy  V.  SHlwn,  17  Vt.  479;  Haya  v.  Han- 
•M.  13  N.  H.  284;  127  Mass.  461. 

Is  1848  the  following  law  was  eoacted:  "  If 
the  value  of  the  property  replevied  does  not 
«iceed  $18.88  the  action  shaU  be  brought  be- 
IN.  H. 


fore  a  Justice;  otherwise  In  the  court  of  com- 
mon pleas." 

Rev.  Stat.  chap.  204,  §  4. 

In  1878  the  present  law  was  passed  (Glen. 
Stat.  chap.  226,  g  5),  which  is  the  law  of  1843 
with  the  insertion  of  the  following:  "If  it 
does  not  exceed  $100  the  action  may  be  brought 
in  the  police  court" 

The  manifest  intent  of  the  statute  is  that 
when  the  value  of  the  property  replevied  is  less 
than  $13.83  the  police  court  has  exclusive  ju- 
risdiction; between  that  and  $100,  concurrent 
with  the  supreme  court;  and  above  $100  the 
supreme  court  has  excltislve  jurisdiction.  If 
the  plaintiff  maintains  that  the  word  "shall"' 
'should be  construed  to  mean  "may,"  thereby 
giving  the  supreme  court  and  police  court  con- 
current jurisdiction  when  the  vidue  of  the  prop- 
erty replevied  is  less  than  $13.38,  this  statute 
win  be  completely  nullifled,  as  the  supreme 
and  police  courts  would  have,  independent  of 
this  statute,  concurrent  jurisdiction  of  this  case. 

Gen.  Laws,  chap.  208,  %  3:  chap.  214,  g§  1, 
2;  chap.  260,  a  12;  chap.  251,  %  15;  chap. 
216,  §  6. 

We  submit  that  this  statute  must  be  con- 
strued as  we  hold  it,  or  abrogated  absolutely. 

In  construing  statutes  an  interpretation  must 
never  be  adopted  that  will  defeat  Its  own  pur- 
pose, if  it  will  admit  of  any  other  reasonable 
construction. 

The  ShnUy  v.  The  Oarotine,  32  U.  S,  9  Wheat. 
881  (6  L.  ed.  117);  Atten  v.  Pari^,  8  Ham- 
mond (Ohio),  198;  Oore  v.  Brazier,  8  Mass.  528; 
Qibton  T.  Jenney,  15  Mass,  305, 

The  statute  in  question  has  three  clauses:  (1) 
the  mandatory  clause,  giving  the  police  court 
exclusive  jurisdiction;  |2)  the  permissive  clause, 
giving  the  two  courte  concurrent,  and  (8)  glv- 
mg  the  supreme  court  exclusive  jurisdictfon. 
If  the  Legislature  had  intended  that  the  coo- 
current' jurisdictions  should  include  all  saita 
where  the  value  of  the  property  replevied  does 
not  exceed  $100  the  first  and  last  clauses  would 
have  been  omitted,  ns  in  that  event  they  would 
be  mere  surplusage. 

The  word  ' '  shall "  has  been  given  its  ordi- 
nanr  and  grammatical  significance. 

Wimi  T.  BoTtlett,  1  N.  H.  14;  Broton  v. 
Matheg,  5  N.  H.  229;  Baehelder  v.  Oreen,  88  N. 
H.  366;  VogU  v.  Ticknor,  47  N.  H.  543;  Pe- 
vare  v.  Totone,  57  N.  H.  220;  Jona  v.  Ixine,  63 
N.  H,  831. 

The  word  "may"  has  been  construed  to 
mean  "shall"  in  numerous  cases: 

Blake  V.  Portsmouth  A  C.  R.  R.  89  N.  H.  435; 
Rogers  v.  Bowen,  42  N.  H.  102;  Qalena  v.  Amy, 
73  U.  8.  5  Wall.  705  (18  L.  ed.  560);  Ex  parte 
Banks,  28  Ala.  28;  Ex  parte  Simonton,  9  Port. 
(Ala.)  390;  Supemisors-v.  United  States,  71  U. 
8.  4  Wall.  435  {18  L.  ed.  419);  Sdiuyler  v.  Mer- 
cer. 9  111.  30;  NaTe  v.  Nare,  7  Ind.  122;  Ban- 
semer  v.  Mace,  18  Ind.  37;  State  v.  Bolt  County 
Court,  89  Mo.  631;  Seiple  v,  EUmbeth,  27  N. 
J.  L.  407;  Neu^rgh  T.  Oo.  v.  Milter,  6  Johns. 
Ch.  101;  Cutler  v.  Howard,  9  Wis.  809;  Mon- 
mouth V.  Leeds,  76  Me.  28;  Estate  of  Ballen- 
tine,  45  Cal.  696;  22  Barb.  404;  61  N.  Y,  401; 
38  Wend.  156. 

We  claim  that  a  statute  defining  the  jurisdic- 
tion of  a  court  should  be  coustrueil  stnctly. 

In  Massachusetts  the  court  held  that  the  fail- 
ure of  justice  is  not  sufficient  ground  for  cop- 
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struioe  a  statute  against  its  clear  meaning,  so 
as  to  give  a  court  jurisdiction. 

'Pitman  t.  PUnt,  10  Pick.  506. 

Tlie  effect  of  this  law  is  to  relieve  the  docket 
of  the  supreme  court,  which  is  crowded  with 
cases,  and  to  oblige  pptty  cases  of  this  charac- 
ter to  be  brought  before  a  justice  or  police 
court. 

Mr.  G.  B.  Freneh.  for  plaiatifFs. 

Allea,  J. ,  delivered  the  opinion  of  the  court; 

The  only  point  raised  by  the  defendant's  ex- 
ception was  decided  in  favor  of  the  plaintiffs  in 
8(eve?it  v.  Chaae,  61  N.  H.  840,  and  no  suffi- 
cient reason  appears  for  overruling  that  de- 
cision. The  supreme  court  has  origmal  juris- 
diction of  actions  of  replevin  when  the  value 
of  the  property  is  alleged  in  the  writ  to  be 
greater  than  $18.33,  Mthoug^  it  may^  upon 
trial  be  proved  to  be  less  tiian  that  sum. 

Bi!^>ti<ma  overruled. 

Smith*  •/'..did  not  sit;  the  otherB  concurred. 


Edward  H.  CLABE 
e. 

BOSTON  &  MAINB  R.  E. 

1.  The  plaintiff**  horse  escaped  into  the 
highway  and  was  killed  upon  a  cross- 
ing by  the  defendant's  train,  run  in  a 
careless  and  negligent  manner.  The 
plaintiff  was  in  no  fault  for  the  escape 
of  his  horse,  and  used  reasonable  dili- 
gence to  retake  him.  Held,  that  he 
mi^t  recover  for  the  loss. 

2.  The  mnnSskg  by  the  railroad  company 
of  their  train  over  a  crosslnff  at  an  nn- 
lawfttl  rate  of  speed  is  oTiaenoe  from 
which  a  jury  may  find  negllgenfte. 

3.  The  statute  (Gen.  Laws,  chap.  163,  g  4) 
prohibiting  the  running  of  railroad 
trains  at  a  greater  rate  of  speed  than  6 
miles  an  hour,  across  a  highway  in  or 
near  the  compact  p(0*t  of  a  town,  is  ap- 
plicable to  railroads  which  watend 
into  an  adjoining  State  as  veil  as  to 
those  whi^  are  wholly  within  the 
State. 

(Rockingham  Decided  July  15, 1887.) 

OK  defendant's  exceptions.  Overruled. 
Case  for  negligently  billing  the  plaintiff's 
horse  on  a  highway  railroad  crossing.  The 
plaintifTs  evidence  tended  to  show  that  be  ex- 
chan^d  horses  at  Newmarket  Village,  August 
28,  lo85,  and  reached  home  at  Newmarket 
Junction  a  little  before  nine  o'clock  In  the  even- 
ing, drove  into  his  bam  add  unharnessed  his 
horse;  that  the  horse  escaped  from  him  while 
he  was  reaching  for  the  halter,  and  ran  out  of 
the  baro  into  the  highway,  towards  bis  former 
home,  2  miles  distant ;  inat  bis  servant  imme- 
diately took  another  borae  and  started  in  pur- 
suit; that  the  defendant's  express  train,  some 
thirty-flve  minutes  late,  passed  going  east,  and 
crc^ed  the  highway  leading  from  the  junction 
on  the  crossing  at  the  westerly  side  of  New- 
market Village,  within  its  compact  part,  at  a 
speed  of  35  or  40  miles  an  hour;  that  the  horse 
p^sed  on  to  the  crossing  just  before  the  engine 


did.  which  hit  and  killed  him  on  the  crosring; 
and  that  the  night  was  so  dark  a  person  cooH 
not  see  a  horse  over  60  or  80  feet  from  him. 
The  defendant's  e^iidenoe  tended  to  show  that 
its  servants  bad  no  knowledge  that  the  horse  was 
ou  the  crossing,  or  killed,  till  a  day  or  two  af- 
terwards. 

Subject  to  the  defendant's  exception,  the 
court  instructed  the  jury  that  if  they  ahoold 
find  that  the  horse  was  hi  the  highly,  return- 
ing to  his  former  home.  In  the  way  and  manner 
the  plaintiff's  evidence  tended  to  prove,  through 
no  want  of  ordinary  care  and  prudence  on  bis 
part,  and  that  he  .used  reasonable  diligence  in 
his  efforts  to  retake  it  after  the  escape,  the 
horse  as  to  the  defendant  was  lawfully  in  the 
highw^,  and  if  the  defendant,  by  the  core- 
lefaand  negl^nt  running  of  its  train,  killed 
it,  Uie  plaintiff's  want  of  ordinary  care  and  pm- 
dence  contributing  to  the  Injury  in  no  degree 
the  plaintiff  could  recover. 

Subject  to  the  defendant's  exception,  the 
court  declined  to  iustruct  the  jury  that  the  stat- 
ute prohibiting  the  running  of  trains  at  a 
greater  rate  of  speed  than  6  miles  an  hour  does 
not  apply  to  interstate  railroads  that  run  their 
trains  tluvugh  this  Stale.  Verdict  for  the 
plaintiff. 

MeuTS.  J.  W.  Towle.  and  Dod^e  * 
Caverly,  for  the  plaintiff. 
Me«»ra.  J.  A.  Ed^erly  and  J.  8.  H.  Frink. 

for  the  defeodant: 

The  nonsuit  should  have  been  ordered. 

The  horse,  at  the  time  of  the  accident,  was 
an  estray,  not  being  then  in  the  service  of  his 
owner  or  under  his  contax>l. 

The  rule  of  the  common  law  is  that  a  msaia 
bound  to  keep  his  cattle  on  his  own  land  at  bis 
peril. 

Averp  V.  Maxmell,  4  N.  H.  36;  Rust  v.  Lffu, 
6  Mass.  90 ;  Wells  v.  HoweU.  19  Johna  885; 
Doeaiton  v.  Pavtie,  3  H.  Bl.  527;  Tfiayer  v.  Ar- 
nold, 4  Met.  589;  Lord  v.  Wormteood,  29  Me. 
282;  Little  v.  Latkrop,  6  Qreenl.  856;  JiiOtr, 
Stark,  4  N.  H.  515  ;  McDonTutt  T.  Pitt^M  i 
N.  A.  R.  R.  Corp.  115  Mass.  565. 

Cattle  are  lawfully  on  an  adjoining  dose 
when  Uiey  have  a  right  to  be  there  by  the  coo- 
sent  of  the  owner  or  of  one  having  an  hitereit 
in  it. 

RuttY.  Low,  mpra. 

If  A  were  required  to  fence  against  cat- 
tle running  in  the  highway,  and  they  dioold 
break  into  his  enclosure,  although  he  could 
not  maintain  an  action  for  the  damage  done, 

J'et  be  could  remove  them  and  guard  against 
ngress.  But  the  owner  of  the  cattle  could  not 
claim  to  have  them  remain  upon  the  close,  be- 
cause he  has  no  interest  in  it.  They  are  not 
rightfully  or  lawfully  on  it,  and  cannot  he  so, 
unless  by  authority  of  the  person  owning  tbe 
close,  who  may  be  deprived  of  redress  for  aojr 
injury  which  they  have  done;  but  no  rights  ac- 
crue to  their  owner  against  the  tenant  of  an  ad- 
joining  close. 
Lord-v.  Wormwood,  29  Me.  287. 
The  owner  of  the  soil  in  tbe  highway  bmJ 
have  trespass 'd  the  cattle  of  othersdo  anytblng 
more  than  merely  pass  and  repass.  All  the  in- 
jury which  is  necessarily  done  by  the  passing, 
all  the  involuntary  damages  done  by  tbe  tram- 
er,  must  be  borne  by  the  owner  of  the  soil 
But  he  is  entitled  to  damages  for  the  excess. 
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Aodfcpob  T.  malp,  16  Maw.  86. 

Where  a  party  is  bound  hy  law  to  maintaiD 
fence  against  a  hii^war,  be  U  Dot  obliged  to 
uuintain  it  ag^nst  cwUe  wrongfully  in  the 

CkapiH  T.  attUivan  R.  R.  89  N.  H.  57;  Lord 
T.  Wifmwood,  29  Me.  282;  8taekpoU  v.  Healy, 
II  Mass.  33;  Jmtv  v.  MoximU,  4  N.  H.  86; 
r»rkv.Dm)is,  11  N.  H.241;  Poffev.  (Hcott,  18 
N.  H.396;  Thaper  v.  Arnold,  4  Met.  589. 

These  priodplee  apply  to  railroad  corpora- 
dtat,  oHiriderea  as  the  tenaotB  of  their  road- 
wav,  as  other  landholders. 

tawmee  t.  Qmba,  87  N.  H.  881;  TWm  v. 
C4*Mw?  ff.  A  Cfa.  21  N.  H.  863:  ComteaU  t. 
*a«a»  fl.  &  28  N.  H.  161;  Perfa  n*  v. 

&  fl.  Cb.  29  Me.  807;  flurrf  v.  B«<((ind 
*  &  R  fi.  Ci>.  25  Vt.  124-161;  WooiiW)  v. 
X'^tiem  B.  B.  19  N.  H.  270;  Bamet  v. 
iLR.  R.  Co.  96  Man.  660;  Maynard  v.  Am- 
IMSM.B.B.  116  Mass.  458;  VeiXmn^fl  v. 
AttqEefif  ift  JV.  J.  i^.  B.  Corp.  115  Haas.  564. 

A  man  has  a  right  to  drWe  his  cattle  along 
Ok  pfbKc  highways,  and  If,  in  exercising  this 
ri^t,  be  OSes  ordinary  care  and  diligence,  and 
tbie  cattle  escape  into  the  adjoining  enclosures 
vithout  his  fault,  he  is  not  liable  any  darn- 
s' Ijaey  may  do.  But.  although  the  cattle  are 
upon  ue  enclosure  without  faut  of  the  owner, 
UicT  an  not  rightfully  or  lawfully  there,  and 
tbe'owoerof  the  enclosure  owes  no  duty  to  the 
ovoer  of  the  cattle,  and  therefore  is  not  liable 
for  anything  short  of  wanton  and  malicious 
iojiuies  of  the  cattle  while  upon  his  land. 

^eeWootton  v.  Jfertkem  B.  R.  19  N.  H.  270; 
Awf  T.  MaxweU,  4  N.  H.  86;  Tetekaburv  t. 
Mfn,  7  N.  H.  618;  Tomu  y.  Cheihire  B.  B. 

It  was  not  the  duty  of  the  defendant  to 
exenjee  reasonable  care  to  avoid  the  injury, 
wben  the  horse  was  wrongfully  in  the  highway. 

TV  iostmctiona  given  to  Uie  jury  held  the 
defendant  to  the  same  obHgetions  to  the  plain- 
tiff u  if  bis  horse  had  been  rigbtftilly  upon 
iti  kad;  and  made  Its  paraDHmnt  du^  to  the 
pubic,  of  ranning  Its  train  with  proper  speed 
utd  safety,  and  its  use  of  the  land  set  apart  and 
flttedfOTthe  performance  of  that  duty,  subordi- 
nate to  the  care  of  private  interests  in  property 
Tbicfa  was  upon  its  track  without  right. 

Jfdyaardv.  Bo^on  A  M.  B.  R.  115 Mass.  460. 

Baith«  delivered  the  opinion  of  the 
nxnt: 

The  instmciions  were  sufficiently  favorable 
to  the  defendant.  Under  them  the  jury  found 
that,  without  any  fault  on  the  part  of  the  plain- 
tiff, bis  bone  was  killed  by  the  defendant's 
<^vdenaod  negligent  management  of  its  train. 

T.  Manehetter  <fi  L.  B.  B.  63  N.  H.  528, 
Wi;  Gatev.  LUbon,  Id.  174;  NorrU  v.  Liteli- 
A**.  W  N.  H.  271;  Omy  v.  Bath,  Id.  580. 

The  fact  that  the  speed  of  the  train  was 
greater  than  tliat  allowed  by  the  statute  (Oen. 
laws,  chap.  \f&,  §  4}  is  evidence  from  whicli 
tbe  jury  might  nnd  that  the  defendant  was 
pnky  OT  neeligence.   NitUer  v.  Botton  A  M. 

The  statute  probibitinfi;  the  running  of  trains 
It  a  greater  rate  of  speed  than  6  miles  an  hour, 
•eras  a  hi^wav  in  or  near  the  compact  part 

a  town  (Oen.  Idwa,  cbap.  1S3.  g  4),  Is  an  ex- 
«c»e  of  the  police  power  of  the  Btate  for  the 

1  N.  E  N.  K.  B.,  T.  T.  i 


Safety  and  welfare  of  its  inhabitants,  applica- 
ble to  railroads  which  extend  into  an  adjoining 
State  as  well  as  to  those  which  are  wbo^ 
within  the  Slate,  amith  v.  AM.a.B. 
68  N.  H.  S6. 
Exemption*  overrulsd. 

Bin^uun.  J.,  did  not  stt ;  the  othen  oon- 
curred. 


Oeoxge  SUMNER.  Admr., 

V. 

AMERICAN  HOME  MISSIONARY  SO- 
CIETY et  «i. 

A  devised  his  real  estate  to  his  wife  for 
life,  and  ordered  his  executor  to  sell 
the  same  after  her  death,  and  from  the 
proceede  pay  over  to  S  the  sum  of 
fl,000.  The  will  then  reads  as  follows: 
' '  I  further  ei  ve  and  bequeath  out  of  the 

Sroceeds  of  said  sale  *  *  *  the  anm  of 
1,000  to  be  paid  over  to  *  *  •  the 
American  Home  BUaaloaarj-  Soeletyt 
*  *  *  to  be  applied  "etc.  The  land  sold 
for  leaa  than  fS,0O0.  that  S  and 

the  eoeiety  t&ke  the  ftind  dwived  from 
the  sale  in  eqanJ  sharM. 

(RooUnrham  Decided  July  US,  1887.} 

BILL  in  equity  by  the  administrator  of  the 
estate  of  Samuel  Bartlett  not  before  ad- 
ministered upon,  with  the  will  annexed,  asking 
for  a  consbuction  of  the  will.    Gate  dtteAarged. 

The  testator  devised  to  his  wife  the  sole  use, 
improvement,  and  income  of  alt  his  real  estate 
of  which  he  should  die  seised,  during  her  natural 
life,  without  impeachment  of  waat«,  remainder 
as  follows:  "Third,  After  the  decease  of  my 
said  wife  I  order  my  executor  to  sell  for  the 
most  he  can  get,  at  private  sale  or  at  public  auc- 
tion, as  he  may  Judge  most  for  the  benefit  ot 
those  persons  interested,  all  my  real  estate;  and 
from  the  proceeds  of  said  stUe  to  pay  over  to 
Samuel  Bartlett  Sumner,  son  of  Qeorge  Sumner 
and  (of)  my  niece  Mary,  his  wife,  when  be  shall 
arrive  at  the  age  of  twenty-one  years,  the  sum 
of  $1,000,  to  him  and  his  heirs  and  assigns  for- 
ever. I  further  give  and  bequeath  out  of  the 
Noceeds  of  said  ttle  of  real  estate  the  sum  of 
91,000,  tobepaidovertotheper8onwho,whett 
it  shall  be  pAyable.  shall  act  as  treasurer  of  Uie 
American  Home  Missionary  Society,  formed  in 
the  city  of  New  York  in  1826,  to  be  applied  under 
the  direction  of  said  societv  for  the  support  of 
the  preaching  of  thegospel  in  feeble  churches 
in  the  State  of  New  Zlampsbire."  The  residue 
of  his  estate  be  devised  to  the  surviving  children 
of  a  sistCT  and  brother  in  equal  diares. 

The  will  was  executed  in  1859  and  probated  ♦ 
in  1868.  The  real  estate  consisted  of  a  farm 
of  about  60  acres,  with  a  house,  bam,  and  out- 
buildings thereon,  and  a  valuable  growth  of 
wood  and  timber  on  some  parts  of  It,  and  was 
appraised  at  the  testator's  decease  at  $2,576. 
HU  widow  occupied  the  farm  by  herself  and 
tenants  ^  her  death,  July  8,  1884,  taking  the 
income,  and  cut  off  and  disposed  of  moat  c9  the 
wood  and  timber.  She  maiae  no  lepalrs  or  fan- 

{trovements  of  any  cmseqaenoe  upon  the  build- 
Dgs  or  land,  and  at  her  deci|^  t^^  hg^^ 
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depreciated  In  value.  The  plaintifl  sold  the 
premiBeB  after  her  death.  The  balance  in  his 
nandB  for  dlBtribution,  under  the  third  clause  of 
the  will  is  1800. 69.  The  mother  of  the  defendant 
Sumner  was  a  niece  of  the  testator,  and  the  son 
was  named  for  him  at  bis  request. 

The  defendant  Sumner  claims  the  whole  of 
the  fund  in  the  hands  of  the  administrator,  and 
the  defendant  sodety  claims  one  half  of  it. 

Msaan.  W.  W.  SUckaey  and  W.  H.  HiUs, 
for  plaintiff: 

The  plaintiff  claims  that  8.  B.  Sumner  is  en- 
titled to  the  whole  balance  in  the  hands  of  the 
administrator. 

Id  Redfleld  on  Wills,  pt  2,  488,  it  is  said: 
'^Unless  there  is  some  clear  ground  of  discrim- 
ination all  I^iades  expressed  in  similar  terms 
will  stand  on  the  same  basis  as  to  the  order  of 
payment." 

Of  course,  if  expressed  in  different  terms,  they 
do  not  stand  on  the  same  basis  as  to  the  order  of 
payment.  A  will  operates  in  some  measure  as 
a  deed,  and  conveys  to  the  legatee  an  exclusive 
right  to  the  property  bequeathed  to  him.  This 
legaOT  to  Sumner  was  a  vested  legacy,  and  it 
transferred  to  him  a  part  of  tiiose  proceeds. 

The  doctrine  of  abatement  does  not  apply  to 
this  legacy;  that  doctrine,  as  we  claim,  applies 
only  to  cases  where  the  testator  stands  in  the 
same  relation  to  the  different  legatees,  and  en- 
tertains no  preference  in  favor  of  one  legatee 
over  another,  and  where  the  l^ades  to  Uiem 
are  expressed  in  similar  terms. 

Whether  a  legacy  is  specific  or  general,  and 
whether  one  legacy  has  a  preference  or  priority 
of  payment  over  another  legacy,  depends  upon 
the  intention  of  the  testator  in  regard  to  it. 
That  intention  is  to  be  gathered  from  the  lan- 
guage of  the  will  and  from  the  situation  of  the 
parues,  their  relationship,  and  all  the  surround- 
inft  circumstances  known  to  the  testator  at  the 
tiine  of  making  his  will. 

.Brown  v.  mHlett,  58  N.  H.  511;  KimhaU 
T.  LaneaaUr,  60  N.  H.  278. 

If  it  was  the  intention  of  the  testator  to  treat 
Sumner  and  the  society  alike,  and  to  give  them 
equal  shares  of  those  proceeds,  what  reason  or 
explanation  can  be  given  for  hia  using  such 
different  language  in  the  le^^ies  to  them? 

Mewrt.  Leach  &  Stevens,  for  the  society; 

These  legacies  are  both  in  their  nature  general, 
and,  standing  upon  the  same  basis,  will  follow 
the  well-establiwied  rule  and  abate  pro  rata, 
unless  there  is  to  be  found  in  the  will  itself 
clear  and  conclusive  proof  that  it  was  the  testa- 
tor's intention  that  one  legatee  should  be  pre- 
fened  to  the  other  In  case  of  a  failure  ai  as- 

Wallace  v.  Waltaxt,  23  N.  H.  151;  MOi^  v. 
HuMUatone,  8  Macn.  &  G.  623;  Towle  v.  Swatey, 
106  Mass.  104;  Pom.  Eq.  Jur.  g  1140,  and  note: 
»  Wms.  Exrs.  §  1288;  Redf.  Wills,  pt.  11.  p.  488. 
The  burden  of  proving  such  intention  on  the 
part  of  the  testator  is  upon  the  party  seeking 
priority. 

MiUer  v.  BuddUaUme,  and  Towle  v.  8waae^, 
aupm;  Smith  v.  F'tllowa,  181  Mass.  SO. 

We  claim  that  neither  the  will  nor  the  facts 
in  the  case  disclose  any  intention  to  prefer  the 
legatee  Sumner  to  the  exclusion  of  the  so- 
ciety. 
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It  does  appearfrom  the  case  that,  at  the  time 
of  the  testator's  death,  the  property  remainiDg 
with  which  to  pay  this  legacy  was  appraised 
at  $2,573,  or  more  than  enough  to  pay  both 
legacies.  The  testator  must  be  presumed  to 
have  known  the  value  of  his  property  when  be 
made  his  will.  If  he  did,  he  must  have  sup- 
posed he  had  more  than  enough  property  to 
pay  both  legacies  (as  witness  the  readuair 
clause  in  the  fourth  section  of  the  will),  and, 
having  given  to  each  of  these  legatees  the  same 
amount  oy  his  will,  the  conclusion  is  irresistible 
that  he  considered  the  claim  of  each  to  sbue 
in  bis  benevolence  as  entitled  to  the  same  con- 
sideration. The  order  in  which  the  legatees 
are  named  candot  affect  the  rule. 

MiUer  t.  HudcUeatone,  aupra. 

Smith,  J.,  delivered  the  oj^ion  of  the 

court: 

The  only  question  is  whether  the  sum  of 
$800.69,  proceeds  of  the  sale  of  the  real  estate 
devised  in  the  third  clause,  belongs  to  Samuel 
B.  Sumner  or  is  to  be  shared  by  liim  equally 
with  the  defeodant  society.       *  * 

The  testator  may  be  presumed  to  have  sap- 
posed  his  real  estate  would  be  worth  at  kast 
$2,000  at  the  end  of  the  life  estate.  If  the  pro- 
ceeds had  been  just  $2,000,  his  intention  is 
clearly  expressed  that  they  be  equally  divided 
between  two  le^tees.  The  proceeds  being 
less,  there  is  nothing  in  the  will  from  which  it 
can  be  inferred  that  he  intended  the  deficiency 
should  fall  upon  one  rather  than  the  other. 
The  case  is  as  if  he  had  directed  hb  executor, 
from  the  proceeds,  to  pay  to  Sumner  $1,000 
when  he  ^all  arrive  at  the  age  of  twenty-one 
years,  and  to  the  treasurer  of  tne  defendant  so 
ciety  the  sum  of  $1,000.  The  case  differs  in 
no  respect  from  the  ordinary  case  where  tbe 
testator's  estate  is  not  so  large  at  his  decease  as 
It  was  at  the  date  of  the  will,  or  does  not  realize 
BO  much  as  he  expected.  The  order  in  -which 
legatees  are  named  is  immaterial.  So  it  is 
where  one  is  named  in  the  body  of  tbe  will  and 
tbe  other  m  a  codicil .  Ball  v.  Smith,  61  N.  H. 
144.  The  presumption  is  that  the  testator  in- 
tended to  benefit  both  legatees,  and  as  much 
one  as  the  other.  Wallace  v.  Wallace,  23  N.  H. 
14». 

While  the  language  by  which  the  testatts' 

fives  $1,000  to  Sumner  is  not  the  same  aa  that 
y  which  he  gives  the  same  sum  to  the  society, 
it  is  not  so  dissimilar  aa  to  indicate  that  he  had 
different  intentions  in  regard  to  them.  'The  legal 
effect  of  the  language  is  the  same  in  each  case. 
L^ades  expreraed  in  similar  terms  stand  on 
the  same  basis  as  te  order  of  payment  anless 
there  Is  some  clear  ground  of  discriminatiM). 
2  Redf.  Wills,  488.  The  legacy  to  tbe  society 
is  not  from  the  residue  of  toe  fund  after  pay- 
ment of  the  legacy  to  Sumner.  The  word 
"further"  is  used  in  the  sense  of  "also,"  and 
does  not  indicate  that  the  legacy  to  the  society 
is  given  from  a  fund  from  which  another  legacy 
has  been  taken. 

Our  eoTtduaion  ia  that  th*  ^mdanta  are  m- 
titled  to  the  fund  in  equal  mares.  Oaae  dU- 
charged. 

Bingham,  J.,  did  not  sit;  the  others  coa- 
cuned. 

1  N.H. 


Digitized  by 


Google 


1887.  Taylor  v.  Blake. 

TAYLOR  et  al. 
e. 

BLAKE. 

The  following  worda  of  description  In  a 
dsad  make  the  thread  of  the  stream  a 
boDBdary  of  the  tract  conveyed: 

"Thence  *  •  *  to  a  poplar  tree  on  the 
bank  of  Newfound  River,  and  thence  up 
said  river  until  it  comes  on  the  line  to 
loake  a  right  angle  with  the  easterly  end 
of  said  oom-bam.^ 

(Orvfton  ^Decided  July  U,  188]'.) 

0\  defendant's  exceptions.  Orerrvled. 
Cak  for  diverting  the  water  of  Newfound 
Rjver,  in  Bristol,  from  the  plaintiff's  gristmiU. 

Facts  Found  bp  the  Court: 

The  plaintiffs'  water  privilege  is  furnished  by 
s  ving  dam  extending  from  near  the  westerly 
end  01  their  mill,  diagonally,  two  thirds  the  dis- 
tiitce  across  the  river,  where  it  unites  with  tlie 
maiD  dam  shore,  from  the  overflow  of  which 
the  wing  dam  is  supplied  with  water.  The  di- 
Tersaon  complained  of  consists  In  drawing  wa- 
ter from  the  main  dam  to  propel  a  wheel  of  the 
defendant,  and  discharging  the  same  Into  the 
riTi!r  below,  whcveby  tw  ]Maintiffs  are  deprived 
»f  its  use. 

The  plaintiff's  derive  (heir  title  under  a  deed 
from  Jloees  Lewis  to  James  Martin,  in  1804, 
whernn  their  premises  are  described  as  "about 
U  square  rods  of  land,  being  a  part  of  the  lot 
Ho.  61  in  the  first  division  of  lots  in  New  Ches- 
ter and  Bridgewater,  bounded  as  follows,  viz.: 
Beginning  4  feet  and  0  inches  8.  of  the  B.  W. 
corner  of  my  corn-barn,  and  thence  N.  86°  E.  8 
tods  and  7  links  to  a  stake  and  stones;  thence 
S.  81"  E.  4  rods  and  15  links  to  a  stake  and 
Nous;  thence  S.  27°  W.  6  rods  and  20  links  to 
s  poplar  tree  on  the  bank  of  Newfound  River, 
wc^kd,  and  thmoe  up  said  river  until  it  cornea 
<n  the  line  to  make  a  right  angle  with  the  east- 
fxif  «id  of  said  com -bam,  and  from  thence  N. 
It  W.  about  2  rods  to  the  bound  first  men- 
liooed." 

Under  this  deed  the  plaintiffs  and  their  gran- 
tors, during  the  whole  period  from  1804  to  1 881 . 
oeca;ncd  and  used  the  water  right  which  they 
DOW  daim  has  been  in^inged  by  the  defendant, 
without  interruption  or  Mverse  claim,  except 
thit  in  1871  or  1872  the  defendant  moved  his 
vbeei  to  near  the  angle  of  the  wing  and  main 
duns,  and  arranged  the  outlet  so  that  the  water 
from  the  wheel,  by  the  use  of  a  gate,  would 
discharge  either  into  the  wing  dam  or  into  the 
tirer  bdow.  Usu^v  the  dfocharge  was  into 
the  wing  dam  except  m  time  of  high  water.  In 
1^  the  defendant  lowered  the  wheel  to  nearly 
the  level  of  the  bed  of  the  river  below,  since 
when  the  water  from  it  has  been  discharged 
into  the  river  below  the  dam,  and  that  is  the 
dhrersion  for  which  this  suit  is  brought.  Sev- 
eral mesne  conveyances  and  leases  showing  the 
Vtiuar  of  the  re^)ective  titles  of  both  purties 
dsce  1804.  stated  in  the  esse,  are  omitted  as 
iawsterisL 

The  fluffing  was  tta  Qte  plalntUTs,  and  the 
defeadsiit  excqrted. 
Mmm.  TUn^  *  Ohase*  for  plaintllb: 
Hie  flnding  of  Oie  ooort  with  r^ard  to  the 
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legal  construction  of  the  deed  from  Lewis  to 
Martin  is  correct. 

Rix  V.  Johnton.  5  N.  H.  520;  Cold  Spring  I. 
Wbrk*  V.  ToUand,  9  Cush.  492;  Lunt  v.  Hoi- 
land,  14  Msss.  149;  8  Kent,  Com.  0th  ed.  pp. 
646-556;  Ang.  Watercourses,  11 17-41.  partic- 
ularly 11  23,  26;  State  v.  Canterbury,  S8  N. 
H.  216;  Woodman  v.  Spencer,  54  N.  H.  507; 
Chodeno  v.  Hutehinaon,  Id.  159. 

Where  there  is  a  boundary  upon  a  flxed 
monumentwbich  has  width,— as  a  way,  stream, 
or  wall, — even  if  the  measurements  were  only  to 
the  side  of  it,  the  title  to  the  hmd  conveyed 
passes  to  the  line  of  the  middle  of  tlie  monu- 
ment. 

Qo^dd  V.  EoMtem  S.  S.  Co.  1  Mass.  L.  ed 
617(2  New  Eng.  Rep.  595),  143  Mass.  85,  Opin- 
ion of  Allen,  J.;  Alb.  L.  J.  p.  118,  citmg  W^ife 
V.  Go(^rey,  97  Mass.  472;  Clark  v.  Park^,  106 
Mass.  554;  Motley  v.  Sargent,  119  Mass.  281 ; 
Walker  V.  BoynUm,  120  Mass.  849;  Feck  v.  Den- 
ni*ton,  121  Mass.  17.  See  Seaxr  v.  Laeonia, 
60  N.  H.  201. 

Mr.  Daniel  Barnard,  for  defendant. 

Blodgett.  J.,  delivered  the  opinion  of  the 
court: 

The  title  of  the  plaintiffs,  both  by  deed  and 
by  prescription,  to  the  water  diverted  from  them 
by  the  defendant,  is  quite  too  {daln  for  discns- 
Bion. 

£kreeption»  orerruled. 

Allen,  J. ,  did  not  sit;  the  others  concurred 


Ned  B.  SANBORN 

V. 

Obadiah  8.  PIPER  et  al. 
The  order  appointing  a  time  and  plaoe 
for  considering  an  application  to  take 
the  poor  debtor's  oath,  under  Gen. 
Laws,  chap.  241,  g  4,  must  state  the 
hour  as  well  as  the  di^  flxed  for  the 
hearing. 

(Belknap  Decided  July  M.  1887.) 

DEBT  on  a  prison  bond.   Judgment  forplain- 
tiff. 

Facta  Found  by  the  Court: 
February  17,  1886,  Piper  applied  to  two  jus- 
tices to  take  the  poor  debtor's  oath.  The  jus- 
tices issued  an  order  of  notice  by  wbich  the 
plaintiff  was  required  to  appear  "at  the  oflice 
of  E.  P.  Thompson,  in  Laoonla,  on  the  13th 
day  of  March,  1886,  to  show  cause,  etc.,"  which 
was  duly  served  March  2,  1886.  One  of  the 
justices  wrote  a  letter  to  the  plaintiff's  counsel 
stating  that  he  could  not  attend  the  hearing 
March  12,  and  that  the  other  justice  would 
attend  and  adjourn  the  hearing  "to  Monday, 
March  16,  at  ten  o'clock;"  and  the  hearing  was 
so  adjourned. 

The  plaintiff  did  not  attend  at  any  hotir  of 
the  day  March  12  or  March  15.  On  the  last- 
named  day  Piper  was  admitted  by  the  justices 
to  take,  and  took,  the  poor  debtor's  oatu. 

MeaKrt.  J.  I*.  Wilaon  and  E.  A.  A  O.  B. 
nbbard,  for  the  plaintiff. 

Meaan.  8.  W.  RoUiaa  and  Jew^  * 
Stone*  for  the  defendant 

Smith*  J„  delivmd  the  o^\Bis^  of  the 
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WlieD  a  debtor  makes  application  to  justices ' 
to  be  admitted  to  take  the  oath  for  tbe  relief  of 
poor  debtors,  either  of  the  justices  may  make 
an  order  on  the  application,  appointing  a  time 
and  place  for  ita  oondderation.  It  is  tbe  duty 
of  tbe  debtor  to  cause  the  creditor  or  his  attor- 
ney to' be  serval  with  a  copy  of  tbe  applicatioa 
and  order  at  least  fifteen  days  before  the  day  of 
bearing,  that  the  creditor  may  appear  and  con- 
test bis  discharge.  Oen.  Laws,  cbap.  341,  g  4. 
One  purpose  oftbe  present  modified  svstem  of 
impnsonment  for  debt  is  to  enable  the  credi- 
tor to  put  his  deMor  on  examination,  and  search 
his  conscieDCe  as  to  bis  property  and  means  of 
payment.  Unless  the  creditor  is  properly  and 
seasonably  noUfied,  tbe  opportunity  for  such 
examination  may  be  lost.  Baker  v.  Moffat, 
7  Cusfa .  359,  262.  He  is  not  obliged  to  seek 
for  information  outside  of  tbe  notice  re- 
quited by  law.  Carr  v.  Athland,  6S  N.  H. 
Legal  notice  means  something  more  than 
bare  knowledge  of  a  given  fact;  It  is  know- 
ledge brought  home  to  a  party  in  s  pre- 
scribed form.  When  its  terms  are  so  unam- 
biguous and  distinct  that  the  meaning  cannot, 
without  negligence  or  inattention,  be  misun- 
derstood, the  notice  is  sufficient.  Defects  in 
form,  by  which  a  party  Is  not  misled  to  his  in- 
juiy,  do  not  render  a  notice  invalid.  But  a 
notice  giving  wrong  information^  so  as  to  mis- 
lead tiie  party  upon  whom  it  is  served,  or  silent 
as  to  materiu  information  which  tbe  statute 
requires,  cannot  be  regarded  as  legal  notice. 

The  question  in  this  case  is  whether  the  no- 
tice served  upon  the  plaintifT  gave  bim  such 
definite  information  in  regard  to  the  time  ap- 
pointed for  the  hearing  that  be  was  enabled  to 
be  present  without  further  information  in  that 
respect.  The  day  fixed  for  the  bearing  was 
named,  but  tbe  hour  when  the  magistrates 
would  attend  was  not  stated.  The  practioe,  it 
is  believed,  has  been  universal  in  this  State,  to 
name  not  only  tbe  day,  but  the  hour,  wben  tbe 
party  upon  whom  the  notice  is  served  is  re- 
quired to  attend.  The  same  may  be  said  of 
avil  process  returnable  before  Justices  of  the 
peace  and  police  courts,  and  perhaps  before  all 
courts  of  imerior  jurisdiction.  The  statutory 
provision  requiring  justices  to  appoint  a  time 
for  coosidermg  the  debtor's  application,  inter- 
preted in  the  ught  of  this  uniform  practice, 
means  the  appointing,  not  only  of  the  day,  but 
the  hour  of  the  day,  when  they  will  attend; 
and  tbe  debtor  must  proceed  within  the  bour 
appointed  unless  tbe  bearing  is  postponed, 
Bankt  v.  Johnson,  12  N.  H.  445,  458;  Dovmgr 
v.  BbUitter,  14  N.  H.  122,  125. 

Tbe  justices  are  not  limited  by  the  statute  to 
any  particular  part  of  the  day  during  which 
the  thne  for  the  connderation  of  the  debtor's 
appUcation  is  to  be  fixed.  The  time  must  be 
a  reasonable  one.  The  convenience  alike  of 
the  creditor,  debtor,  and  justices  requires  that 
some  boiu*  be  fixed;  and,  unless  the  hour  as  well 
as  the  day  Is  stated  in  the  notice,  the  creditor 
is  not  legally  informed  of  the  time,  and  is  not 
bound  to  attend 

The  letter  written  March  2  by  one  of  the  jus- 
tices, notifying  the  plaintiff's  counsel  that  the 
hwing  would  be  adjourned,  March  19,  to  ten 
o'clock  on  Mardi  15,  does  not  cure  tbe  defect 
In  the  notice,  whether  Ihe  letter  be  viewed  as 
an  origbud  notice  in  itsdf ,  ot  as  an  amendment 


of  tbe  notice  of  Februaiy  17.  The  service  was 
Insufficient  in  point  of  time,  having  been  made 
less  than  fifteen  days  before  the  day  of  tbe 
hearing.  Whether  sorice  by  mail  is  le^al 
service  we  have  no  oooaslon  to  consider. 

Judgment  far  the  tiatntiff. 

Carpeiitoiv/-*ald  not  sit;  the  others  con- 
curred. 


James  QUINIT 
e. 

City  of  PORTSMOUTH. 

By  the  statute  (Gen.  Laws,  chap.  46,  g  l&i, 
tbe  power  of  remoTlBs  eoasteblMt 
police  offleere,  and  watwmen  is  made 
commMWiumto  with  tbat  of  ftppdat- 
ment. 

dhxAdngbam — JnlyU,  ISHT.) 

ABSUUFSIT  for  services  as  police  officer, 
constable,  watchman, and  patrolman  from 
December  1,  1885,  to  March  1, 1866.  Bmened, 
Fact$  Found  by  the  Court: 
In  October,  1885,  a  petition  for  tbe  *'ai^x)hit- 
ment  of  additional  watchmen  to  patrol  m  the 
business  part  of  the  dty.  while  the  difficulty 
of  obtaining  insurance  on  stocks  of  goods  and 
other  property  continued,"  was,  by  vote  of  the 
board  of  ^derman.  "referred  to  the  committee 
on  police,  with  power."  That  committee  was 
then  composed  of  O.  H.  Cook,  chairman,  and 
two  others.  Soon  afterwards  Cook,  without 
consulting  the  other  members  of  the  commit- 
tee, asked  the  plaintiff  If  he  would  like  tbe 
placeof  fire  patrol.  The  plaintiff  said  he  would, 
and  Cook  told  him  to  go  on  duty,  which  be 
did.  The  other  mem&rs  of  tbe  committee 
afterwards  learned  of  Cook's  action,  and  did 
not  obj^ 

The  matter  of  the  appcdntment  of  Quinn  wu 
never  brought  before  the  common  council  of 
tlie  city,  nor  was  any  ordinance  passed  relating 
in  any  way  to  tbe  matter.  November  27  the 
mayor,  vrith  the  assent  of  the  majority  of  the 
committee  on  police,  notified  the  city  marshal 
to  order  the  plaintiff  to  cease  doing  duty  on  and 
after  December  1, 1886,  as  there  wus  no  longer 
need  of  his  services,  and  on  the  same  day  the  Wf 
marshal  notified  the  plaintiff  accordingly.  Tbe 
plaintiff,  notwithstanding  the  order,  continued 
to  do  regular  duty  until  January  1,  1886,  but 
performed  no  services  after  tbat  time.  He  was 
paidfor hisaervicesto December  1, 1880.  Feb- 
ruary 4,  1886,  in  board  of  mayor  and  alder- 
men, tbe  bill  of  the  plaintiff  for  services  is 
December  was  ordered  paid  by  a  vote  of  4  to  & 
The  mayor  refused  to  approve  the  bill.  It  was 
admitted  that  there  had  been  no  vote  of  the  al- 
dermen discharging  the  plaintiff^  and  that  tbe 
matter  of  the  payment  of  the  plaintiff's  Ull  was 
never  before  the  common  council. 

The  plaintiff  cbdmed  that  he  never  was  le- 
gally discharged,  and  that  he  was  entitled  to 
pi^  up  to  Uaich  1,  1686.  The  defendant 
moved  for  a  nonsuit,  which  motion  was  denied, 
and  the  defendant  excepted. 

Mr.  Oeor^  E.  Hodffdon*  for  the  plabi- 
tifl. 

Mr.  J.  W.  Emery,  for  the  defendant: 
The  plaintiff  was  never  appointed  a  con- 
stable.  poUce^pcer^^«g^|^^^. 
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By  G«D.  Laws,  chap.  46,  §  15,  it  is  provided 
that  tbeaktermen  shall  appoint  constables,  po- 
lice officers,  and  watchmcD;  and  this  statute  is 
1  part  of  the  city  charter  of  PoxtamouUi. 

"Appoint,"  in  this  amnection,  means  select 
by  TDle  of  the  aldermen. 

Rap^je  &  L.  L.  Diet.  Appoint,  p.  69,  §  5. 

If  Uiie  was  an  attempt  to  elect  the  plaintiff  a 
nntstftble.  police  officer,  and  watdiman,  it 
failed.  Such  a  duty  is  one  for  the  board  of  al- 
dennen;  not  one  which  that  board  might  dele- 
gate the  performance  of. 

I  Dill.  Mun.  Com  8d  ed.  1,  g  96;  Matthem 
y.Akzaadria,  68  Mo.  115;  Andowrv.  Grqfton, 
1 M.  H.  804,  806,  and  cases  cited;  IndianapUit 
T.  Indianapolis  Q.  L.  <t  C.  Co.  W  iDd.  896; 
filaie  y.  Jeney  City,  25  N.  J.  L.  809. 

Qoinn  was  such  a  servant  as  the  mayor,  as 
cbief  executive  officer  of  the  city,  mixnt  dis- 
ehwge. 

Got.  Laws,  chap.  45,  g  5,  which  la  a  part  of 
tbe  charter  of  the  defendant  dty,  provides  that 
"  tbe  mayor  •  *  •  ^all  be  tee  chief  execntive 
officer  of  the  city." 

It  seems  that  one  of  the  plainest  duties  of  tbe 
ratyor  of  the  defendant  city  was  to  discharfte 
tbe  plaintiff  when  he  conadered  that  hia  ser- 
vices were  no  longer  needed. 

MerriU  v.  8iiei€ume,  1  N.  H.  199  «f  »eq. 

As  relating  to  the  matter  of  payment  of  a  dis- 
pnted  claim,  it  seems  clear  that  the  aldermm 
alone  cannot  make  a  valid  promise  to  pay  in 
nich  a  case  as  this. 

The  promise  must  be  the  promise  of  both  of 
tbe  brandies  of  the  legislative  department  of 
the  dty  government  in  order  to  bind  the  ci^. 

Gen.  liiws,  chap.  46,  g  14;  Carlton  v.  Both, 
22  X.  H.  559.  564;  Horn  v.  WMUier,  6  N.  H.  88; 
VngfrhmY.  Qibmn,Z  N.  H.  853:  Andoverv. 
Or^,  7  N.  H.  800. 

The  vote  of  the  aldermen  was  the  vote  of  a 
gritai^,  and  is  void. 

Batep  T.  Saeramenio,  2Ca).  680. 

If  the  matter  was  properly  in  ciiarge  of  com- 
mittee on  poHce.  the  plaintiff  was  properlv  dia- 
diarged. 

Uodgtttt.  J.,  delivored  tbe  <^)Inion  of  the 
court: 

As  to  coofltables,  police  officers,  and  watch- 
men, the  statute  makes  the  power  of  re- 
mva\  commensurate  with  that  of  appointment. 
Gen.  Laws,  chap.  46,  §  15.  If,  therefore,  the 
plaintiff  was  lawfully  appointed  a  police  offl- 
m,  constable,  watchman,  and  patrolman  by 
tbe  committee  on  police,  lie  was  lawfully  re- 
moved 1^  that  committee  before  the  renrntion 
of  the  services  sought  to  be  recovered  for  in 
thb  action,  and  the  vote  of  the  aldermen  to  pay 
Kid  for  such  services  was  the  vote  of  a  gratuity 
whinh  does  not  bind  the  city;  and  if  ne  was 
i»t  lawfully  appointed,  his  writ  does  not  &l- 
lexe  any  cause  of  action.  Other  questions  need 
iw  be  considered. 

JiO^fmentfor  the  d^endant. 

Clirk,  X,  did  not  sit;  the  others  ctmcurred. 


Gilmao  OREENOUOH,  Ezr. 

CASa'et  at. 

When  tbe  laii|(a»ce  of  a  wtU  is  plain  and 
unambiKooiu.  no  intantloD  on  the  part 

1  N.H. 


of  the  testator  is  to  be  souf^ht  after, 
other  than  the  one  so  expressed. 

(Rocldnsbam  Decided  July  IS,  1887.) 

BILL  in  equity  asking  the  court  to  declare 
whether,  by  tbe  following  clause  io  Hie 
will  of  Ira  Noyes,  the  executor,  Oilman  Green- 
ougb,  is  a  legatee,  taking  equally  with  the  other 
persons  mentioned  in  the  same  claxise:  "I 
give  and  bequeath  unto  the  following  persons 
the  remainder  of  my  property,  real  estate  and 
personal,  to  be  di^ed  equally  between  the 
following  persons:  Mary  j.  Bartlett,  wife  of 
A.  B.  Barilett.  of  Plolstow,  Emma  M.  Cass, 
wife  of  C.  W.  Cass,  of  Plaistow,  the  four 
chdldren  of  sister  Cogswell,  of  Q-ilmanton,  the 
four  children  of  sister  Moulton,  of  Plainfleld, 
Ira  O.  Sawyer,  of  Haverhill,  Msss.,  Marcus 
M.  Sawyer,  of  Boston,  Mass.,  Oilman  Green- 
ough,  whom  I  hereby  appoint  sole  executor  of 
thU  my  last  will  and  testament,  hereby  revok- 
ing all  former  wills  made  by  me."  Vote  tfw- 
diOTged. 

Mewrs.  Wlggfln  A  Fuller,  for  plaintiff  : 

Plain  and  unambiguous  words  of  a  will 
must  prevail,  and  are  not  to  be  controlled  or 
qualified  by  any  conjectural  or  doubtful  con- 
struction growing  out  of  the  situation,  circum- 
stances, or  condition  either  of  the  testator,  his 
property,  or  family. 

1  Bedf.  Wills,  chap.  9,  ^  80f,  pp.  429,480. 

Memn.  Thomaa  Cogawell  and  H.  W. 
Parker,  for  defendants: 

The  testator's  intention  is  ordinarily  ascer- 
tained, as  a  question  of  fact,  by  the  natural 
weight  of  competent  evidence,  and  not  by 
artificial  rules  of  interpretation. 

Broan  V.  Bartteit,  58  N.  H.  611,  and  auUiori- 
ties  there  cited. 

Blodfatt,  J.,  delivered  the  opinion  of  ttie 

court: 

The  third  clause  of  the  testator's  will  gives 
the  remainder  of  his  estate  to  certain  persons 
equally,  and  then  designates  who  they  are, 
either  bv  name  or  other  sufficient  description. 
Included  In  this  list,  and  standing  last  in  order, 
is  tbe  name  of  tbe  plaintiff,  followed  by  the 
words '  'whom  I  hereby  appoint  executor  of  this 
my  last  will  and  testament."  Tbe  reading  of 
this  clause,  and  especially  in  the  light  afforded 
by  a  facsiinile  of  the  will  itself,  leaves  no  doubt 
as  to  the  meaning  of  its  language;  which  is  clear, 
definite,  and  concise;  and  when  this  is  so,  the 
means,  both  at  law  and  ineqiiity,  to  collect  the 
testator's  intention,  are  tJie  words  of  the  will, 
free  of  conjecture.  There  is  in  fact  nothing 
in  the  words  used  or  In  their  collocation  whic£ 
leaves  any  room  for  construction  or  interpreta- 
tion. Tbe  rights  of  the  plaintiff,  at  the  end  of 
tbe  Itet,  are  no  different  than  they  would  be 
were  his  name  at  the  beginning  or  any  other 
part  of  the  list;  and  tbe  only  argument  to  the 
contrary,  attempted  to  be  made  by  the  defend- 
ants, is  that  if  it  bad  been  intended  to  include 
the  plaintiff  among  the  residuary  legatees,  the 
connective  "and  would  have  been  inserted 
before  bis  name.  This  argument  has  little,  if 
any,  weight.  Without  the  word  "and." the 
testator's  intention  is  as  clearly  and  legally  ex- 
pressed »8  it  would  liave  been  had  that  con- 
nective been  inserted.  But  if  not,  the  case 
presented  by  its  omi«io^^>«  g^f^ 
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expression  merely,  which  the  hiw  will  rectify. 
"If  words  are  omitted,  they  wilLbe  supplied." 
Ram,  Wills,  65,  and  authorities  cited. 

"  A  word  obviously  omitted  from  a  will, 
and  which  ia  Decessary  to  carry  out  the:  inten- 
tioD  as  seen,  will  be  supplied  by  the  court." 
HowerUm  v.  Hetulenon,  88  N.  C.  597.  More- 
over, the  argument  on  this  point,  if  it  proves 
anything,  proves  too  much;  for  if  it  was  in- 
tended uiat  the  person  next  preceding  the  plsin- 
tifF  should  close  the  list  of  legatees,  Lbe  argu- 
ment ia  equally  strong  and  applicable  that  the 
connective  "and"  would  have  been  inserted  be- 
fore that  person's  name  for  precisely  the  same 
reason  the  defendants  urge  against  the  plain- 
tiff; and  hence,  upon  the  defendants'  tbeoiy. 
Its  omission  strongly  tends  to  show  tbat  it  was 
not  the  intention  to  exclude  the  plaintiff.  And 
this  construction  Is  supported  also  by  the  fact 
that  the  devise  is  to  the  following  "  persons," 
and  not  to  the  following '  'nephews  and  nieces," 
as  it  naturally  would  have  been  had  the  testa- 
tor intended  to  include  them  only. 

Then,  again,  to  exclude  the  plaintiff,  the 
word  "whom  "must  not  only  be  stricken  from 
the  will,  although  correctly  used,  but  the  plain- 
tiffs name  must  be  transposed  and  inserted 
after  "  appoint,"  in  order  to  make  the  sentence 
read  naturally,  logically,  or  grammatically. 
This  cannot  be  done;  for  while  the  court  may 
transpose  the  words  of  a  will,  if  hj  such  trans- 
position  it  would  express  the  evidait  intent  of 
the  testator  (which  in  this  case  it  would  not),  it 
has  no  authority  to  strike  out  the  words  of  a 
will  which  in  their  connection  have  a  clear  and 
definite  meaning,  and  are  correctly  used. 

Finding  no  ambiffuity  whatever  in  the  clause 
of  which  construction  is  prayed  for,  it  is  not 
permissible  to  go  further.  As  in  the  interpre- 
tation of  statutes  the  cardinal  rule  is  that  the 
idain  meaning  of  words  cannot  be  departed 
from  in  search  of  an  unexpressed  and  unim- 
plied  intention,  so  in  the  construction  of  wills 
"there  is  no  rule  of  more  universal  application, 
both  here  and  in  England,  than  that  the  plain 
and  unambiguous  words  of  the  will  must  pre- 
vail, and  are  not  to  be  controlled  or  qualified 
by  any  conjectural  or  doubtful  construction 
growing  out  of  the  situation,  circunutaoces,  or 
condition  either  of  the  testator,  his  property,  or 
Un^."  1  Redf.  Wills.  429,  480.  ff,  how- 
ever, it  were  permisdble  to  consider  these  mat- 
ters, it  would  doubtless  be  found,  on  examina- 
tion, tbat  such  of  the  competent  extrinsic  facts 
appearing  in  this  case  as  tend  to  make  for  the 
defendants  are  not  of  sufficient  weight  to  over- 
balance the  intrinsic  evidence  of  the  will  itself. 

The  plaintiff  is  a  l^tee  under  the  third 
clause  of  the  will. 

Com  diteharged. 

BinifluHB*  </.,  did  not  sit;  the  others  con- 
cttrred. 


Sadie  T.  UINOT,  by  Josiah  Hinot,  her 
Gnardian, 

V. 

Charles  E.  TILTON  et  al. 

1.  A  written  instrument  will  be  re- 
formed in  equity  when  it  fails  to  ex- 
press the  intention  which  the  parties 


bad  in  making  the  eontract  which  it 
purports  to  contain. 

2.  Notice  to  the  tmstee  and  acceptance 
by  him  are  not  eMontlal  to  the  validity 
of  a  Toluntary  tnut  as  against  w 
settlor. 

3.  A  tmst  once  perfectly  established  is  ir- 
revocable except  with  the  consent  of 
all  the  beneficiaries. 

(Merrimack  Decided  July  16, 188T.) 

BILL  in  equity  to  correct  a  mistake  and  com- 
pel specific  performance  of  an  agreement. 
Decree  for  plaintiff. 
The  facts  are  fully  stated  by  the  court. 
Mr.  William  L.  Foster,  for  plaintiff: 
By  the  reserved'  case  "  the  court  finds  as  a 
fact  that  by  Uie  words  'widow,  if  any,* — the 
fiT^t  declaration  of  trust, — was  intended  the  first 
wife  of  Charles  A.  Minot." 

She  died  before  Charles  A.  Minot  inherited 
the  second  estate;  and  no  wife  is  mentioned  in 
any  papers  written  after  that,  except  one,  which 
bv  mUtake  was  eqiressed  in  the  ternu  em- 
ployed in  that  one. 

The  finding  of  fact  by  the  court  as  to  the 
meaning  of  the  words  "  widow,  if  any,"  is 
conclusive. 

If  the  expression  is  of  doubtful  meaning  it 
suggests  no  more  than  a  latent  amblguitjri  which 
may  be  explained  by  parol  evidence  of  collat- 
eral facts  and  circumstances. 

1  Oreenl.  Ev.  %%  298,  800. 

When  a  latoit  ambiguity  arises  n|>on  any 
written  instrument  involving  the  question  who 
was  intended  by  certain  terms  which  are 
equally  applicable  to  several  persons,  the  ques- 
tion to  be  determined  is  a  question  of  Inten- 
tion, depending  upon  extrinsic  evidence— a 
mere  question  of  fact. 

Leake,  Cont.  179;  Bartiett  v.  Nottingham.  8 
N.  H.  800,  804,  806;  SouVi  Nevmiarket  Meth. 
Sent.  V.  Peadee,  15  N.H.  817;  t'lougJi  v.  Bowman, 
Id.  604,  611;  Peaslee  v.  Gee,  19  N.  H.  278, 278; 
Lathrop  v.  Blake,  28  N.  H.  48,  60-68;  FHttch 
V.  Hayes,  48  K.  H.  80;  Bartiett  v.  Beating, 
59  N.  H.  864;  Barring  T.  BotUm  Iron  1 
Gray,  188.  • 

If  a  patent  ambiguity  Is  created  1^  the  tern 
"  widow,  if  any,"  then  the  Instrument,  so  fu 
as  it  relates  to  a  trust  in  favor  of  any  sudi 
person.  Is  inoperative. 

1  Greenl.  Ev.  §  800. 

The  trust  created  by  that  instrument  was 
modified  by  an  agreement  in  which  all  the  par- 
ties participated,  which  Tllton  fraudulratly  re- 
fused to  sign  after  he  had  procured  thedesbtic- 
tion  of  the  first  papers,  on  the  pretense  that  he 
was  ready  to  sign  the  last  one.  By  the  agree- 
ment expressed  in  that  paper  Tilton  was  and 
still  is  bound;  and  a  court  of  equity  wilt  com- 
pel him  to  perpetuate  the  evidence  of  tbat 
agreement  by  embodying  it  in  a  declaration  of 
trust. 

In  January,  1888,  another  paper  was  drawn 
up  in  the  precise  form  of  the  one  which  Tiltoa 
had  refused  to  dgn,  and  to  this  paper  Chariee 
A.  Minot  appendm  his  approval  in  wrlllng  un- 
der 8€»1. 

Although  Charles  A.  Minot  is  "  a  Bpend- 
thrift  and  a  person  of  Intemperate  haMls.'* 
t^ere  to  no  intimation/that  he  did  not  act  im- 

Digitized  by  V^OOglC    1  N.  H, 


1887. 


MiNOT  V.  TiLTON. 


B6 


dentaiH^gly,  and  of  bis  free  will  and  iotdn* 
boo,  in  expressing  to  Judge  Bfinot  and  to  Til- 
loo  Ub  desire  to  have  the  agreemeQt  of  trust 
tspnmeA  in  the  first papermodlfled,  and  io  his 
tnlnqiient  most  solemn  approral  of  the  modi- 
ficadon.  There  is  nothing  in  the  histoiy  of 
these  trsnasctions  indicatiDg  anj  undue  infiu- 
otce  upon  him. 

Cbarl»  A.  Minot's  revocatioD  of  his  ap- 
proTEl  was  of  no  effect.  He  bad  no  power  to 
reroke  the  settlement  of  the  trust,  without  the 
oonsent  oC  all  the  beneflciaries,  namely,  bis 
diopter  and,  bis  tdsters.  They  baving  ac- 
tffited  the  irsst,  their  assent  will  be  iwesumed 
(IFwiMff  T.  HoM,  4  Port.  (Ala.)  821;  Cloud  v. 
PatttfttB,  10  Rich.  Eq.  (8.  C.)  aSS;  FiOd  v. 
AnwetmitA,  2  Humpb.  (Tenn. )  442);  nothing 
fbort  of  tbeir  own  act  will  devest  them  oi 
(Mr  beneficial  interest  in  it. 

Tbe  trust  is  executed,  not  because  uothiag 
FeoaiDs  to  be  done  in  the  future,  but  because 
tbe  trust "  is  so  clear  and  certain  iu  all  its  terms 
and  limitatirais  tiiat  tibe  trustee  has  notbiog  to 
do  but  to  carry  out  all  the  provisions  of  tbe  in- 
itnmtent  according  to  its  letter;"  namely,  to 
vay  over  tbe  fund  to  tbe  several  beneficiaries 
b  tbe  manner  expressed  in  the  declaration 
which  it  is  bis  duty  to  sign. 

Pttiy.  Tr.  S  859. 

The  mere  fact  that  Til  ton  has  not  yet  signed 
tbe  paper  which  he  agreed  to  sign  does  not 
leave  tbe  trust  unexecuted  in  the  sense  in  which 
tbe  term  "  executed"  is  used  In  tbe  books. 
Tbe  court  will  compel  specific  performance  of 
tbe  set  declaring  the  trust  which  Tilton  &rreed 
to  declare,  as  of  the  d^  when  be  abounhave 
doK  ft;  at  which  time  tbe  trust  became  exe- 
nted,  in  a  legal  sense,  beyond  the  power  of  sub- 

Tmt  revocation. 
erwcod  V.  Andrtwa.  2  Allen,  79;  Coatet  v. 
Woodmrth.  18  111.  654;  Cooper  y.  MeChin,  16 
DL  485;  CalUa  v.  Ridotit,  7  Gill  &  J.  t ;  McCart- 
nejf  V.  Bottteid,  82  N.  T.  58;  Huntv.  Johnaon, 
44  N.  Y.  87,  89;  1  Pom.  Eg.  Jur.  g  168:  1 

Mtrnn.  Knirh&m  A  Kitehell,  for  de- 
Ceodant  Tilton: 

The  wife  of  Charles  A.  Minot  faas  such  an 
interest  in  this  fund,  by  virtue  of  the  trust  set 
forth  in  the  first  declaration  of  trust,  as  en- 
thtet  her  to  notice  of  this  proceeding,  and  re- 
onires  tiiat  she  shall  be  made  a  party  before  a 
decree  Is  made  extinguishing  her  interest  in  the 
fund.  A  wife  who,  if  sbe  oecomes  a  widow, 
basa  Ufe  estate  in  a  given  property,  chargeable 
—both  it  and  its  income — with  bersupport,  has 
a  IsTKer  estate  than  the  inchoate  right  of  dower 
whidi  a  wife  has  in  her  husband^  real  estate. 
A  wife's  inchoate  right  of  dower  is  an  incnm- 
bnuce  upon  tbe  real  eiAate  of  her  hnsbond, 
ud  would  ctmstltate  a  breach  of  a  covenant 
■gsiDst  incnmbraDces. 

lUgdovi  V.  Hvbbard,  07  Mass.  195. 

Tbere  is  nothing  in  the  case  which  cuts  off 
Charles  A.  Minot  himself  from  being  a  bene- 
ficiary, as  respects  tbe  fund  first  settled  agree- 
aUf  to  tbe  declaration  of  trust  made  at  the 
the  settlement.  The  fact  that  Charles  A.  Mioot 
spproved  of  a  propoeed  substitute  for  said  Til- 
Urn  to  sign  in  place  of  tbe  original  declaration 
of  trust,  uid  uien  revoked  that  approval,  leav- 
ing the  substitute  wholly  unexecuted,  affects 
IN.H. 


nothing.  Charles  A.  Minot  now  holds  and  en- 
jovs  h&  beneficial  interest  in  the  fund  by  virtue 
of  the  declaration  of  trust  set  forth  in  tbe  first 
paper.  He  never  has  received,  and  never  can 
receive,  anything  by  virtue  of  his  revoked  ap- 
proval of  the  unexecuted  substitute. 

The  approval  of  the  scheme  by  Charles  A. 
Minot,  without  tbe  approval  of  ^1  parties  in- 
terested in  tbe  fund  as  settled,  would  not  have 
authorized  Tilton  to  sign  tbe  substitute;  and  if 
Tilton  bad  signed  it  upon  his  approval  only, 
tbe  settlement  previouslv  made  and  perfected 
would  not  thereby  have  been  dlstiirbed. 

But  whatever  authority  Charles  A.  Minot 
had  in  the  matter  of  resettling  tbe  fund  after 
it  bad  once  fully  and  fairly  been  settled,  bis  re- 
vocation of  his  approval,  in  tbe  manner  stated 
in  the  case,  made  that  approval  wholly  inoper' 
ative.  Nobody  could  have  obtained  any  rights, 
and  nobody  coidd  have  lost  any  rights,  by 
reason  of  such  approval  thus  revoked. 

If  Charles  A.  Minot  had  bad  the  absolute 
disposal  of  the  fund,  his  approval  of  a  scheme 
to  give  the  fund  away,  revoked  before  tbe  gift 
was  made  and  perfected,  would  be  of  no  effect. 

8  Wait,  Act.  &  Def.  p.  487;  Taylor -v.  StapUa, 
5  Am.  Rep.  656;  Kent,  Com.  48S. 

Tbe  voluntary  conveyance  by  Charles  A. 
Minot  of  all  his  estate  inherited  m>m  his  father 
to  Charles  E.  Tilton,  in  consideration  of  the 
dcclaratioQ  of  trust  at  the  same  time  executed 
by  said  Tilton,  was  a  gift  completed — a  trust 
perfectlycreated,  and  irrevocable  by  tbe  settlor; 
nor  could  tbe  settlor  extinguish  It  by  getting  a 
reconveyance,  or  by  making  a  new  voluntary 
settlement. 

Perrv,  Tr.  %  104;  Stotu  v.  Haekett,  13  Grey, 
327;  S^ipipith  v.  CunningAam,  81  Am.  Dec. 
642;  8  Leigh  (Va.),  271. 

Clju*k»  J.,  delivered  tbe  opinion  of  the  court: 

August  80,  1879,  Charles  A.  Minot  volun- 
tarily conveved  to  Tilton  the  estate  inherited 
from  bis  fatner,  and  Tilton  executed  a  declara- 
tion of  trust  in  writing  and  under  seal,  to  hold 
and  manage  tbe  estate,  and,  during  the  lifetime 
of  Charl^  to  apply  so  much  thereof  as  might 
be  reasonable  for  tbe  support  and  benefit  of 
CSiarles  and  bis  family,  and  at  Charles's  de- 
cease to  hold  one  third  of  the  estate  then  re- 
maining, during  the  lifetime  of  bis  widow,  if 
any,  and  apply  so  much  thereof  as  might  be 
rrasonable  for  her  support ;  to  p^  over  the  re- 
maining two  thirds  to  said  Charles's  helrs-at- 
law,  not  including  tbe  widow,  and,  at  the  de- 
cease of  the  widow,  if  any,  or  at  bis  decease,  if 
no  widow,  to  pa^  tbe  balance  of  the  estate  to 
tbe  heirs  according  to  their  proportion  under 
tbe  Statute  of  Distributions.  The  wife  of 
Charles  A.  Minot,  then  living,  died  in  August, 
1881,  leavine  a  daughter,  tbe  plainUff,  who  Is 
the  only  child  of  Charles  A.  Minot.  He  mar- 
ried again  February  6, 1882,  and  after  living 
together  a  short  time  be  and  his  wife  sepa- 
rated, and  her  place  of  residence  is  unknown. 

March  22,  1882,  Charles  A.  Minot  conveyed 
by  deed  one  undivided  half  of  tbe  estate  in- 
herited from  his  mother  to  Josiah  Minot,  and 
the  other  undivided  half  to  Thomas  C.  Betb- 
une ;  Bethune  at  the  same  time  executing  a 
declaration  of  trust  that  tbe  conveyance  was  for 
the  use  and  benefit  of  Charles  and  bis  daughter, 
tbe  plaintiif,  uid  his  two  sisters  Barab  L.  M. 
Bethune  and  Annie  B.  Minot ;  tibatltlu!  income 
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<tf  the  eaiate  during  the  lifetime  of  Charles 
should  be  applied  for  his  support  and  tienefit, 
and  at  his  decease  all  the  principal  and  tbe 
balance  of  income  should  be  applied,  so  far  as 
mi^ht  be  necessary,  for  the  support  and  edu- 
cation of  the  plaintiff,  if  then  unmarried  and 
under  the  age  of  twentj-one  jean,  until  her 
muriage  or  arrival  at  that  age;  wid  if  she 
should  then  be  of  the  age  of  twenty-one  rears, 
or  married,  or  when  thereafter  she  should  be- 
come married  or  arrive  at  that  age,  to  be  paid 
or  delivered  over  to  her  for  her  own  use  and 
control  forever;  and,  incase  she  should  die  un- 
married and  before  her  arrival  at  the  age  of 
twenty-one  ^ears,  the  trust  fund  then  remain- 
ing to  be  paid  to  the  sisters,  Mrs.  Bethuoe  and 
Amile  B.  Minot,  in  equal  shares.  At  this  ^e 
'Tilton  was  in  Europe,  and  tbe  conveyance  to 
Betiiune  was  a  temporary  arrangement  to  hold 
the  property  until  Tilton's  return,  when  it  was 
to  be  conveyed  to  him  by  Bethuneto  beheld  in 
trust  upon  the  same  conditions.  None  of  tbe 
property  came'  into  Bethune's  possession,  ex- 
cept BO  far  as  the  delivery  of  the  deed  to  him 
was  possession.  In  accordance  with  tbe  un- 
derstanding, after  Tilton's  return,  Bethune 
conveyed  the  estate  to  him,  and  Tilton  executed 
a  declaration  of  trust  intended  and  understood 
by  all  parties  to  be  of  the  same  import  as  that 
executed  by  Bethune,  but  which  tn  fact, 
throueh  acddent  and  mistake  in  the  nreparar 
tlon  ta  tiie  pliers,  was  similar  in  its  provisions 
to  the  declaration  of  trust  previously  executed 
by  Tilton,  covering  the  property  inherited  by 
C&arles  from  his  father.  The  deed  of  Bethune 
to  Tilton  was  delivered  and  recorded;  and  the 
personal  estate  inherited  by  Charles  from  his 
mother  was  paid  by  her  administrator  to  Tilton. 

November  29,  1U82,  Charles,  desirous  of 
excluding  his  present  wife  from  any  share  in  his 
estate  in  case  she  should  survive  him,  requested 
Tilton  to  execute  a  new  dedaration  of  trust, 
omitting  the  provision  by  which  one  third  of 
the  estate  inherited  from  his  father  was  to  be 
held  in  trust  for  the  benefit  of  his  widow  ;  and 
it  was  suggested  by  Josiah  Minot  that  a  new 
declaration  of  trust  covering  both  estates,  like 
the  one  Bethune  had  g^ven,  be  prepared  as  a 
anbstitnte  for  those  previously  executed  by  Til- 
ton. Charles  requested  Josiah  Minot  to  pre- 
pare such  a  paper  and  arrange  with  Tilton  to 
execute  it.  In  tbe  preparation  Minot  discov- 
ered the  mistake  that  Iiaa  been  made  in  drawing 
up  the  declaration  relating  to  the  property  in- 
herited by  Charles  from  his  mother  and  con- 
veyed by  Bethune  to  Tilton,  and  informed 
Charles  and  Tilton  of  it.  Cliaries  wanted  the 
mistake  corrected  so  as  to  exclude  his  wife  from 
any  benefit  in  both  estates,  and  a  new  declara- 
tion of  trust  similar  to  that  executed  by  Betb- 
une,  covering  both  estates,  was  prepared  and 
shown  to  Tilton  by  Josiah  Minot.  On  being 
informed  that  Charles  bad  agreed  to  the  dec- 
laration, Tilton  requested  that  the  two  previous 
declarations  made  by  him  should  be  canceled 
before  executing  another;  and  Minot,  under- 
standing that  TiHOn  was  ready  to  sign  tbe  new 
declarauon.tore  up  the  declaration  coverin":  the 
estate  inherited  from  tbe  mother,  and  was  about 
to  destroy  that  coverine  the  estate  inherited 
from  the  father,  when  Tilton  requested  him  to 
cancel  it  and  allow  him  to  take  It;  and  thereupon 
Minot  tore  off  Tilton's  signature  and  handed 
870 


the  paper  to  him.  Tilton  adced  for  tine  to 
consider  the  matter,  and  for  more  formtl  inoof 
of  Charles's  assent  to  the  chan^.  He  after- 
wards returned  the  firstdeclarabon  from  which 
his  signature  had  been  torn,  together  with  the 
paper  prepared  as  a  substitute  for  the  others,  to 
Hliiot.  requesting  certain  changes  by  rtrikiDe 
out  tbe  provisions  relating  to  the  sietm  « 
Charles.  Minot  informed  him  that  he  had  no 
authority  to  make  the  change.  Minot  notified 
Charles  that  Tilton  had  not  signed  the  solnd- 
tute  because  he  wanted  his  formal  assent  to  it, 
and  thereupon  Minot  caused  it  to  be  rewritten, 
and  Charles  affixed  his  approval  under  seal, 
and  it  was  sent  to  'Tilton  for  signature.  Fe\y 
mary  S,  1888,  Tilton  wrote  Minot  requeating 
further  time  to  conrider  the  matter.  Before 
Tilton  knew  of  Charles's  approval  of  the  new 
declaration,  he  had  an  intemew  with  liim;Bnd 
Charles,  intending  to  revoke  his  approval,  for- 
bade his  signing  any  declaration  of  trust;  and 
thereupon  Tilton  wrote,  and  Charles  signed,  tbe 
following: 

TIlloD.  Feb.  8,  1888. 
C.  E.  Tilton:   I  hereby  direct  you  not  to 
sign  or  deliver  any  agreement  or  receipt  to 
Judge  Josiah  Minot  or  T.  C.  Bethune. 

C.  A.  Mtnot. 

February  6,  1888,  Tilton  wrote  Minot  that 
Charles  bad  forbidden  his  signing  any  new 
papers.  Tilton  has  paid  for  the  support  and 
benefit  of  Charles  the  Income  and  about  H- 

000  of  the  principal  of  the  estate  inherited  from 
his  father.  The  prayer  of  the  bill  is  that  Til- 
ton be  required  to  execute  such  acknowledg- 
ment and  declaration  of  trust  as  shall  fuUj  ex- 
press his  duties,  obligation,  and  agreement, 
and  for  a  decree  that  be  be  directed  to  execute, 
as  of  July  13,  1883,  such  a  declaration  of  trust, 
covering  ooth  estates,  as  that  executed  by  Beth- 
une. 

The  bill  has  been  amended  by  making 
Clarice  M.  Minot,  the  present  wife  of  Charles 
A.  Minot,  a  defendant,  and  service  has  been 
made  by  publication  as  provided  by  statute  in 
the  case  of  nonresident  defendants.  Ttiere  is 
no  appearance  for  her,  and  it  does  not  appear 
that  has  received  actual  notice.  Bat  tbe 
ttust  fiind,  the  trustee,  and  all  the  other  b^ 
ficiaries  being  within  the  jurisdiction,  and  the 
statutory  notice  liaring  been  given,  the  coun 
has  jurisdiction  over  the  property  to  the  extent 
of  determining  the  relative  rights  of  the  parties 
to  it;  and  to  that  extent  thedecreewill  Ik  bind- 
ing upon  her.  By  virtue  of  its  jurisdicticm 
over  property  of  nonresidentB  within  its  limits, 
Uie  State,  til  rough  ilstribunals,  mayinquireinto 
the  nonresident  s  obligations  to  its  own  citizens, 
to  the  extent  of  controlling  the  dispoation  of 
tbe  property,  if  necessary,  the  action  being  in 
the  nature  of  a  proceeding  tn  r&m,  where  there 
is  no  appearance  and  no  service  of  process  oa 
the  nonresident.  Pennoyer  v.  New,  95  V.  S. 
714  (24  L.  ed.  566);  Goodman  v.  SOUuk.  109 
U.  8. 556(26  L.  ed.  229);  Eastman  v.  jDeartorn, 

1  N.  H.  L.  ed.  56  (1  New  Eng.  Rep.  166)68  5. 
H.  864  :  Bancroft  v  Oonant,  1  N.  H.  L.  ed  M7 
(2  New  Eng.  Rdp.  908)  64  N.  H.  151 . 

As  to  that  portion  of  the  trust  estate  inherited 
from  the  mother,  it  is  conceded  that  the  decree 
should  be  according  to  the  prayer  of  tbe  bill 
By  the  conveyance  ta-Bethune  and  the  agree- 
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aeot  executed  by  bim,  a  trust  was  perfectly 
created,  and  Tilton  TecdTedand  now  boldathe 
property  charged  witb  the  trust.  Neither  the 
Boodental  error  in  the  declaratioD  of  trust  ex- 
ecuted by  Taton.  nor  its  subeequent  des^ic- 
tioD  under  a  misappreheDsion,  had  the  effect 
to  devest  or  impair  the  interest  of  the  benefl- 
daiiea  in  the  trust  estate ;  and  there  should  be  a 
deeiee  requiring  the  trustee  to  execute  a  dec- 
Uiatioa  of  trust  as  of  July  13,  188S,  in  con- 
fonnity  witb  the  provisions  of  the  declaration 
cKcnted  by  Belbone  when  the  trust  was 
created. 

The  amendment  making  Clarice  M.  Mlnot  a 
party  to  the  bill  also  contained  on  application 
for  a  reformation  of  the  first  declaration  of 
trust,  BO  as  to  ezdude  her  from  any  interest  in 
Ac  fund ;  and  it  should  be  so  reformed.  It  is 
found  as  a  fact  that  by  the  words  "  widow,  if 
say,"  in  the  first  decluation  of  trust,  was  in- 
tended the  fint  wife  of  Charles  A.  Minot,  who 
ms  living  when  the  trust  was  created.  The 
hngnage  of  the  instrument  ia  more  compre- 
hemiTe  than  the  parties  intended,  as  it  would 
ai^ly  to  the  present  wife,  and  constitute  her  a 
beo<^ciarf  in  case  she  survived  her  husband. 
"If  a  written  insbimient  fails  to  express  the 
iatentiiMi  whidi  the  par^  had  in  making  the 
coDtract  which  it  purprnts  to  contdn,  equity 
will  grant  its  relief,  afflrmative  or  defensive, 
ilthongh  the  failure  may  have  resulted  from  a 
mistake  as  to  the  legal  meaning  and  operation 
of  the  terms  or  language  employed  in  the  writ- 
ing." 2  Pom.  Eq.  §  ;  mton  v.  Tilttm,  9 
N.  tt  885 ;  Bu^  v.  UtOefiOd.  81  N.  H.  198  ; 
Wtbtter  V.  WebaUr,  88  N.  H.  16,  33.  28 ;  £«n- 
aortf  V.  George,  44  N.  H.  440 ;  Mnaon  v.  Hut- 
bn,  96  U.  3.  79,  83  (25  L.  ed.  66). 

The  first  declaration  being  reformed  accord- 
ing to  the  prayer  of  the  bill,  the  present  wife  of 
C.  A.  Minot  bas  no  interest  in  the  trust  estate 
derived  from  the  father.  The  only  beneficia- 
ries of  that  f und(WereC.  A.  Hinot  and  the  plain- 
tiff ;  and  the  modifi(»tIon  of  the  trust,  as- 
sented to  by  them,  as  expressed  in  the  new  dec- 
laruion  prepared  by  Josuh  Minot  at  the  request 
cf  C.  A  Minot,  subsequent  to  November  29, 
1883,  covering  both  estates,  a  new  trust  was 
perfectly  created  which  could  be  revoked  only 
by  the  consent  of  all  the  beneficiaries  ;  and  the  ; 
ulempted  revocation  by  C.  A.  Minot  alone, 
Febnauy  8. 1888,  by  directing  the  trustee  not 
to  sign  or  deliver  any  receipt  or  agreement,  was 
of  00  effect  The  trustee  could  not,  by  with- 
holding tiis  assent,  prevent  a  modification  of  the 
trust  \ij  the  beneficiaries.  Notice  to  the  trus- 
tee and  acceptance  by  him  is  not  essential  to  the 
validity  of  a  voluntary  trust  as  against  the  set- 
dor,  if  it  is  oUio'wise  perfectly  created.  1 
Perry,  Tr.  g  185. 

Tnoe  is  no  su^^^estion  that  C.  A.  Hinot  was 
taidiioed  to  assent  to  the  modification  of  the  terms 
of  the  trust  through  fraud,  accident,  or  mis- 
lake  or  undue  influence,  or  that  he  did  not  act 
onderKtandingly  iu  affixing  his  approval  and 
seal  to  the  paper  prepared  as  a  substitute  for 
the  original  declaration.  A  trust  thus  created 
ii  ineTocBble  except  with  the  consent  of  all  the 
benefldailes.  1  Perry,  Tr.  g  104 ;  Sttme  v. 
ihtkat.  13  Gray,  227;  Fiwy  v.  Abbott,  109 
1II8H.300;  SewaUy.  Boberte  115Mass.363. 

The  iact  that  the  trurtee  aeclines  to  execute 
die  modified  declaration  does  not  defeat  the 
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trust  or  affect  the  rights  of  the  beneficiaries.  3 
Fom.  £q.  %  1007.  The  trust  wqa  admitted  and 
declared  by  the  originid  declaration,  and,  it 
appearing  that  its  terms  have  been  rightfully 
modified  oy  the  coosentof  all  the  beneficiaries, 
equity  requires  a  corresponding  modification  of 
the  declaration  evidenciug  the  trust. 

Decree  for  the  plaintiff, 

Sndth  and  Binghfctn.  JJ^  did  not  sit;  the 
others  concurred. 


STATE  of  New  Hampahue 

V, 

Nathaniel  JENKINS. 

1.  An  erroneous  Btatement  in  the  cap- 
tion of  an  indictment,  of  the  year  in 
wUc^  it  was  Ibnnd.  does  not  famish 
gronnd  for  a  motion  to  quaah.  Sueh 
an  erroneons  statement,  if  it  were  a 
defect,  might  be  cured  by  amendment 
under  Qen.  Laws,  chap.  360,  §  18. 

3.  An  indictment  which  charges  the  keep- 
ing for  sale  of  "a  large  quantity  of  malt 
liquor  known  as  ale,  to  wit,  ten  gal- 
lons of  ale,"  sufficiently  describes  an 
offense  a^aluat  Gen.  Imw»,  chap. 
809.  g  18. 

(Herrimack — ^DecMed  July  IS,  1887.) 

INT>I(rrMENT  for  unlawfully  keeping  for 
sale  ten  gallons  of  spiritous  liquor.   The  in- 
dictment was  found  at  the  April  Term,  1887, 
and  the  caption  is  as  follows : 
State  of  New  Hamiwhire, 
Merrimack,  ss. 

At  the  Supreme  Court  boldeu  at  Concord 
within  and  for  the  Coun^  of  Merrimack  afore- 
said, on  the  1st  Tuesday  of  April  in  the  year 
of  our  Lord  one  thouaand  eight  hundred  and 
eighty. 

The  grand  jurors  of  the  State  of  New  Hamp- 
shire upon  their  oath  present,  etc. 

The  respondent  moved  to  quash.  The  mo- 
tion was  denied,  and  leave  to  amend,  by  in- 
serting the  word  "  seven "  after  the  word 
"eighty"  In  the  caption  of  the  indictment,  was 
granted,  and  the  respondent  excepted, 

A  aeeond  indictment  charged  that  the  de- 
fendant, not  being  the  agent  or  any  towu,  place, 
or  city  for  the  purpose  of  selling  spirit,  with 
force  and  arms  did  then  and  there  unlawfully, 
knowingly,  and  criminally  keep  for  sale  a  large 
quantity  of  malt  liquor  known  as  ale,  to  wit, 
tengaltons  of  ale. 

The  respondent  moved  to  quash  the  indict- 
ment because  it  does  not  sufficiently  Inform  the 
respondent  of  the  offense  with  which  he  Is 
charged,  and  does  not  identify  the  offense  so 
as  to  protect  him  from  a  subsequent  prosecu- 
tion for  the  same  offense,  or  enable  the  court 
to  render  a  proper  judgment  upon  it. 

Meaart.  Leach  ft  Stevens,  and  Henrjr 
Robinaoii*  for  respondent: 

Indictment  No.  1.  "It  is  unnecessary  to 
cite  authorities  to  the  point  that  this  indict- 
ment would  be  bad  at  common  law." 

State  V.  BtaitdeU,  49  N.  H.  63.  and  authori- 
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The  defect  fs  subetantia]  and  not  formal. 
This  exact  question  was  decided  in  Common' 
wealth  V.  Voyle,  110  Mass.  lOS. 

The  decision  in  State  v.  Blaitdetl,  su^a,  con- 
flicts to  some  extent  with  this  position ;  but 
that  case  differed  materially  from  this,  as  the 
objection  came  there  after  verdict;  and  the 
court  beld  that  time  was  not  of  the  substance 
of  ibe  offense.  We  also  claim  this  opinion  is 
'  not  in  harmony  with  other  decisions  upon  the 
statute  allowine  amendments,  and  is  not  sup- 
ported by  sound  reasoning. 

In  State  v.  Cazerly.  61  N.  H.  446.  the  court 
held  the  all^ation  of  time  aa  of  the  substance 
of  the  Indictmeot,  where  the  indictment  must 
be  found,  as  in  this  case,  within  one  year  after 
the  comniissioD  of  the  offense. 

This  court  has  previously  considered  the 
statute  allowing  amendments  in  criminal  pro- 
cesses, in  State  r.  Lyon,  47  N.  H.  418;  Staie  v. 
Ooodnch,  46  N.  H.  166. 

These  are  the  only  cases  where  the  question 
seems  to  have  been  discussed  directly  upcm  the 
same  issue  presented  here,  as  to  whether  an 
amendment  should  be  allowed,  and  the  mean- 
ing of  the  statute,  Both  decisions  were  made 
soon  after  the  statute  was  enacted.  In  both 
cases  the  indictment  as  found  charged  an  of- 
fense, and  the  effect  of  (he  amendment  was 
simply  to  charge  some  incident  of  the  offense 
more  particularly.  The  court  In  both  cases 
beld  the  amendments  proposed  mere  matters 
of  substance,  and  disallowed  them. 

The  keeping  for  sale  of  intoxicating  liquor 
is  not  an  indictable  offense  unless  it  was  within 
one  year  prior  to  the  finding  the  indictment. 
The  time  when  the  indictment  is  found  there- 
fore becomes  as  important  an  element  in  alleg- 
ing the  crime  as  the  time  when  the  offense  was 
committed.  As  this  indictment  does  not  show 
the  offense  committed  wHbin  one  year  prior  to 
the  time  when  it  was  found.  It  states  no  crime 
under  o\ir  statute. 

Indictment  No.  $.  The  offense  alleged  is  of 
the  sale  of  a  certain  kind  of  malt  liquor  known 
as  ale,  the  sale  of  which  is  not  prohiUted  by 
name,  like  lager-beer  and  inder. 

Prior  to  the  enactment  of  Qea.  Laws,  chap. 
100,  ^  IS,  the  sale  of  all  malt  liquor  which  was 
intoxicating  was  prohibited. 

Gen.  Laws,  chap.  1,  g  81. 

Under  this  statute  it  was  necessary  to  allege 
the  same  as  intoxicating.  This  indictment,  then, 
cannot  be  good  under  any  other  statute  than 
Qen.  Iaws,  chap.  106,  g  IS.  The  only  provision 
In  this  section  that  can  be  claimed  to  cover  this 
offense  are  the  words  "other  malt  liquors  not 
induded  in  the  list  already  prohibited  bylaw." 
Now,  if  intoxicating  malt  flquor  was  "includ- 
ed in  the  list  already  prohibited  by  law,"  of 
which  there  is  no  doubt,  g  15  could  only  apply 
to  lager-beer,  because  especially  named,  and 
such  malt  liquor  as  was  not  intoxicating.  The 
court  held  in  State  v.  Biddte,  54  N.  H.  370,  de- 
cided three  years  liefore  the  passage  of  ^  IS, 
that  all  fermented  malt  li(^uor  could  not  be 
held,  as  a  matter  of  law,  as  intoxicating.  The 
peculiar  phraseology  of  this  section  seems  to 
have  been  especiaUy  adapted  to  meet  this  de- 
cision, and  close  every  avenue  of  escape,  by 
prohibiting  the  sale  of  malt  liquor  which  was 
not  intoxKating,  leaving  the  penalty  for  that 
which  was  intoxicating  as  before.   It  distinct- 


ly  recognizes  the  fact  that  some  malt  liqiKM*  was  ' 
"already  prohibited,"  and  It  does  not  inclode  ; 
such  ma'lt  liquor,  except  lager-beer,  within  Its  i 
provisions.   This  section  therefore  created  two 
distinct  offenses  for  the  sale  of  all  malt  Uquot, 
except  lager-beer.   The  penalty  remained  $50  , 
for  the  sale  of  intoxicating  malt  liquor,  ex- 
cept lager-beer,  and  $10  for  such  as  was  not  i 
Any  other  construction  of  this  section  gives  no  ; 
force  to  the  saving  clause,  "not  included  in  the  ; 
list  already  prohibited  by  law,"  This  con-  | 
struction  ^so  explains  the  reduction  of  the  fine,  ! 
by  %  16,  to  $10.   The  indictment  is  therefore  : 
bad.  because  it  does  not  allege  which  offense  | 
has  been  committed. 

The  decision  in  State  v.  Leavitt.  63  N.  H.  ; 
383,  does  not  conflict  with  this  position  in  any  j 
way.    The  allegation  there  was  dmply  for  sale  ; 
of  intoxicating  liquor,  and  §  IB,  by  its  terms,  j 
includes  all  dderand  lager-beer,  whether  intoxi-  j 
eating  or  not,  because  they  are  parUcularly  ; 
named*  and  the  court  has  recently  held  that  ! 
an  indictment  alleging  the  sale  oi  lager-beer 
was  suffldeot  without  alleging  It  was  intoxi- 
cating.  This  indictment  would  be  suffldent 
if  g  15  mentioned  ale  by  name,  or  if  it  had 
read  "lager-beer  or  other  malt  liquors,"and  not 
excepted  from  the  provisions  such  other  malt 
liquor  as  was  already  prohibited  by  law.  i 

Memv.  Dutlel  BMrsui.Fd,  A^Cfen.,  and  I 
H.  G.  Swrcent.  for  the  State: 

The  flrst  Bdictment  la  dearly  amendable. 

Gen.  Laws,  chap.  260,  §  18;  State  y.  Btait- 
deU,  49  N.  H.  81,  and  authorities  cited. 

The  second  indictment  charges  the  defendant 
with  keeping  for  sale  malt  liquor  known  as  ale. 
The  objection  is  made  that  ale  may  be  intoxi-  ! 
eating,  and  therefore  the  defendant  may  be  lia-  j 
ble  under  Oen.  Laws.  chap.  100,  §18.   But  the  \ 
court  cannot  say,  as  a  matter  of  law,  that  ale  is 
spiritous  or  intoxicating.   Whether  it  is  so  or 
not  is  a  question  of  fact  for  the  jury,  whenever 
it  is  material  for  that  fact  to  be  determhied. 

State v.Biddk.rATX.'R.Vn; State f.Adamt,  \ 
61  N.  H.  668.  f 

After  the  publication  of  the  opinions  in  those 
esses,  the  legislature,  recognizing  the  uncer- 
tainty  of  the  result  on  the  trial  of  this  qneslfon  i 
by  the  jury,  prohibited  by  name  the  sale  or  I 
keeping  for  s^e  of  cider  in  less  quantities  than  . 
ten  gallons,  etc. ,  without  regard  to  ttie  questioD  j 
of  its  intoxicating  quality.  i 

Sess.  Laws  1877,  chap.  71,  SI.  I 

A  similar  statute  was  passed  in  1878,  chap,  i 
16.  g  1,  applicable  to  lager-beer  and  other  mut  | 
liquors  not  included  in  t3ie  list  prohiUted  by  j 
previous  statutes.  Lager-beer  and  malt  Hqaers  I 
were  not  included  under  §  18,  except  as  they  ! 
might  be  included  under  the  head  of  intoxiGst- 
ing  liquors;  and  the  quality  could  not  be  pre- 
sumed, but  must  at)puir  from  the  proof.  | 

This  indictment  is  for  keeping  ale  for  sale.  | 
which  in  terms  is  not  a  charge  for  keeping  spi- 
ritous or  intoxicatiog  liquors  for  sale,  and  j 
therefore  is  not  induded  under  ^  13.   As  an  , 
offense  under  g  15  it  is  well  described.  There 
is  no  charge  that  the  ale  is  intoxicating:  and  no  i 
evidence  of  that  fact,  if  it  was  so,  would  be 
competent.    The  offense  is  sufflcieotly  identi- 
fied.  If  any  question  arises  upon  another  in- 
dictment as  to  whether  it  is  for  the  oflense 
charged  in  this  one,  it  will  be  sufficient  to  cod-  i 
sider  that  question  wlwi}  it  aris».  This  one  I 
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deuty  would  not  be  a  bar  to  ao  Indictment 
for  keepinf  for  sale  or  selling  spiritous  or  in- 
uxicattaig  Uqaor  subeequent  to  the  time  of  the 
commiKkKi  of  the  offense  chiined  in  this  one, 
thooKh  a  potion  of  the  same  we  was  found  to 
be  the  labject-matter  of  tlie  offense. 

See  1  BLsb.  Cr.  L.  ^§  1048-1085;  State  t. 
Sui.  17  N.  H.  568. 

Medfettt  J.,  delivered  the  opinion  of  the 
cont: 

The  motion  to  quash  the  first  indictment  be- 
cuBe  of  sn  erroneous  statement,  in  its  caption, 
of  tbe  year  in  which  it  was  foimd,  was  rightly 
deoied.  Tbe  caption  is  no  part  of  an  indict- 
Doit;  its  office  is  to  state  the  style  of  tbe  court 
v  Khicb,  and  the  time  and  place  when  and 
rbere,  tlie  indicbnent  was  found,  with  reasoo- 
lUe  certainty.  Stats  t.  Orag,  86  N.  H.  869. 
[n  our  practice,  Irowever,  it  is  customary  to  af- 
Si  t  captioD  to  every  indictment,  and  when 
tbit  13  dODe,  the  caption  may  doubtless  be  re- 
temd  to  in  order  to  ascertain  the  court  in 
vhidi,  and  the  time  and  place  at  which,  the 
indictmeDt  is  found.  But  io  Uiese  matters,  and 
cqwdsUr  in  that  of  time,  the  cation  is  not  the 
sole  erideoce.  and  if  it  is  defective,  the  defect 
may  be  supplied  by  the  general  records  of  the 
iRm  (State  t.  Oraqi,  Id.  SSI;  ijifmmonwealtk  v. 
Bna,  101  Hass.  88;  Ommonmialth  t.  Smith, 
108  )Sas6. 486),  or  by  other  competent  evidence. 
And  if  this  were  not  so,  tbe  amendment  was 
deariy  antborized  by  Gen.  Ijtws,  chap.  260. 
§  13,  which  provides  that "  no  indictment,  com- 
pluiu,  rtium,  process,  judgment,  or  other  pro- 
eeedfaig,  in  any  criminal  case  in  tbe  courts  or 
eoQiBB  of  justice,  shall  be  abated.  qaadied,'or 
icrened  for  any  error  or  mistake,  when  the 
pcnoB  or  cue  may  be  rightly  understood  by 
ibe  court, — nor  through  any  want  of  form  or 
■dditioD;  and  courts  or  justices  may,  on  motion, 
otdcruoendments  in  any  such  case."  Besides, 
Stole  r.  BtaitdeU,  40  N.  H.  81,  is  directly  in 


The  motion  to  quash  the  second  Indictment 
ii  Dot  wdl  founded.  Tbe  indictment  charges 
tlie  nspoadent  with  unbtwfully  keeping  for 
«le  a  lat^  quantity  of  malt  liquor  known  as 
ik,  to  wu,  ten  gallons.   The  keeping  of  malt 
liqnor  for  sale  is  thus  set  forth  plainly,  fully, 
^•^tialty,  and  formally,  as  art.  15  of  the 
Coutitntion  requires;  and  it  Is  unquestioned  1^ 
tte  respondent  that  such  keepinj^  is  unlawful. 
Bis  aide  contention  in  argument  is  tliat  it  does 
twt  appear  whether  the  offense  alleged  is  a  vlo- 
Wion  of  Gen.  Laws.  chap.  209.  S  15,  or  of  %  13 
of  the  same  chapter,  in  which  the  penalty  is 
oiirerent,  and  consequently  that  the  indictment 
»  W  for  uncertain^.    But  §  18  applies  to 
4<ritou8  or  intoxicating  liquors  only,  so  that 
vt  indictment  under  that  seiction  must  allf^ 
mat  ibe  lionor  sold  or  kept  for  sale  Is  intnxl- 
cuiDg;  and  this  indictment  contains  no  such 
u^ati(».  On  tbe  other  buid,  ^  16  prohibits 
w  ade or  keeping  for  sale  of  "lager-beer  or 
w>er  malt  Hquors  not  Included  in  tbe  list  of 
a«e  already  prohibited  by  law "  (that  is,  by 
SIS),  and  from  necessity,  therefore,  is  applica- 
ue  only  to  such  malt  liquors  as  do  not  fall 
the  prohitntioa  cd  that  section.  In 
Pwf.  both  sections  wohtbit  tbe  sale  and  keep- 
tor  sale  of  malt  Bqnors,  but  tbe  problMtkm 
™M8iB  against  such  as  are  intoxicating,  while 
1  N.tt 


that  in  §  16  is  against  such  as  are  not  intoxi- 
cating. Hence  an  indictment  under  the  latter 
section  must  not  allege  that  malt  liquor  is  intox- 
icating, while  an  indictment  under  tbe  former 
must  so  allege,  as  before  stated. 

For  these  reasons  we  are  of  opinion  that  it 
sufficiently  appears  that  the  respondent  is 
charged  with  the  violation  of  IS. 

Bxeeption  overruled  in  t/te  first  etue;  motion 
to  guaili  denied  in  the  ieeoiui  cote. 

Clark,  J. ,  did  not  dt;  the  others  concurred. 


Char  lee  E.  PERKINS,  Admr.. 
e. 

Trueworthy  EATON. 

The  poaseaslon  of  a  mortgagror  is  ana!- 
ogons  to  that  of  a  tenant  at  will  or  at 
sufferance.  By  bringine  a  mait  to  fore- 
close tbe  mortgage,  the  mortoragee 
may  elect  to  treat  that  posMsuon  aa 
a  dlaseieiii. 

(Merrimack  Deoidod  July  15, 1887.) 

ON  defendant's  exceptions.  Omrvled. 
Writ  of  entry  on  a  mortgage  of  an  undi- 
vided half  of  hind  and  bnlldingsin  Pittsfleld, 
executed  by  Joseph  H.  Eastman  to  John  C. 
Perkins,  the  plaintiff's  intestate,  July  26,  1867. 
to  secure  a  note  for  (225,  dated  November  12, 
1861,  payable  on  demand.  Pleas,  rmi  ditaeitin 
and  tbe  Statute  of  Limitations. 

Subject  to  exception  the  plaintlf  was  per- 
mitted to  testify  to  a  conversation  he  heard  be- 
tween Eastman  and  his  intestate  in  1868,  in 
which  the  former  said  he  had  lost  the  mortgage 
note;  to  which  Eastman  replied:  "Tourmort- 

fage  is  all  ri^bt;  it  Is  on  record,  and  you  can 
sve  possession  at  any  time.  I  shall  have  no 
moretodo  with  the  house."  Tberewasnoevi- 
dence  that  tlie  moilgagee  was  ever  in  posses- 
sion of  the  premises.  Tbe  defendant  moved 
for  a  nonsuit,  which  was  denied. 

The  defendant  testified  that  he  went  into  pos- 
session and  occupation  of  the  premises  in  July 
or  August,  1863,  and  had  occupied  them  ever 
since;  that  he  entered  by  permission  and  asten- 
ant  of  8.  M.  B.  Perkins,  who  was  a  half-owner, 
and  that  be  bad  paid  him  $86  a  year  as  rent  for 
his  half  since;  that  for  twenty  years  he  had 
made  repairs  upon  the  buildings  at  different 
times,  and  shingled  the  house  eighteen  years 
ago;  and  that  neither  Eaatman.Ube  mortgagor, 
nor  John  C.  Perkins,  the  mortgagee,  had  ever 
called  upon  him  to  pay  rent,  or  interfered  with 
his  occupancy,  or  made  any  entry  upon  orclaim 
to  tbe  premises. 

Neither  party  desiring  to  submit  any  ques- 
tion of  fact  to  the  jury,  a  verdict  was  ordered 
for  the  plaintiff,  and  thedefendantexcepted. 
Mr.  A.  F.  L.  Norris,  for  defendant: 
This  ia  an  action  for  the  recovery  of  real  es- 
tate brought  more  than  twenty-four  years  from 
the  time  the  right  to  recover  first  accrued  to  the 
party  claiming  it,  or  to  some  person  under 
whom  be  claims,  and  the  Statute  of  Limitations 
is  a  bar  to  the  action. 
'Gen.  Laws,  chap.  821,  §  1. 
Tbe  talk  of  Jobn  C.  Perklnsand  Eastman  in 
tbe  presence  of  Charles  E.  ^e^i^  ^  not  af- 
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feet  the  relations  of  the  parties.  Nothing  -was 
done  by  either  of  them,  then  or  subsequently, 
to  change  the  relatUnuof  the  puttes.  The  con- 
versation  between  tbem  was  io  no  sense  com- 
petent evidence. 

Maara.  Chaae  A  Streeter,  for  plaintifF: 
The  only  question  requiring  consideration  in 
this  case  is  whether  the  cause  of  action  is  barred 
by  the  Statute  of  Limitations.  The  authorities 
clearly  show  that  a  negative  answer  must  be 
given  to  it. 

The  mortgage  In  question  vested  the  seisin 
of  the  demanded  prezoises  in  the  plaintiff's  in- 
testate. After  the  execution  of  the  mortgage, 
the  mortgagor  and  those  claiming  under  him 
were  in  possession  of  the  premises,  with  the 
privity  and  assent  of  the  mortgagee,  and  in  sub- 
ordination to  his  litle,  UQtU  the  mortgagee  elect- 
ed to  treat  their  possession  as  adlssdsin.  unless 
they  gave  to  their  possession  in  tiie  mean  time 
an  adverse  character  by  some  unequivocal  act, 
hostile  to  the  mortgagee's  title,  and  distinctiy 
brought  to  his  knowledge.  "Until  such  actiml 
disseisin  by  the  act  of  the  mortgagor,  or  by  the 
election  of  the  mortgagee,  the  powesalon  is  not 
adverse,  but  in  privity  with  the  morlgtwee,  and 
the  Statute  of  Limitations  does  not  begin  to 
run."  The  right  to  recover  "  first  accrues  "  to 
the  mortgagee,  within  the  meaning  of  Gen, 
Laws,  chap.  221,  \,  when  (I)  the  act  of  the 
mortgagor  constituting  actual  disseisin,  or  (2) 
the  election  of  the  mortgagee  to  treat  the  mort;- 
gagor's  possession  as  disseisin,  takes  place. 

Trims  V.  Marey,  SO  H.  480,  445.  and  au- 
ttaoTiiks  cited;  Howard  v.  Hildretk,  18  N.  H. 
100;  Shfftfe  V.  Qerry,  Id.  S40;  Furlnuh  v.  Good- 
win,  29  N.  H.  83t,  882;  Oray  v.  Gitlemie,  SON. 
H.  460;  Chvgh  v.  R&we,  1  N.  H.  L.  ed.  140  (2 
New  Eng.  Rep.  364),  63  N.  H.  662;  Jones,  Mort. 
S§  42.  667  et  teg.,  1194.  See  also  Hobie  v. 
Flandera,  88  N.  H.  524;  Bacon  v,  McTntire,  8 
Met.  87. 

There  was  nu  actual  disseisin  of  Eastman  (the 
mortgagor),  or  of  the  plaintiff's  intestate  (the 
mortgagee).  The  defendant  entered  into  pos- 
session of  the  premises  "by  permission,  and  as 
tenant  of  S.  M.  D.  Perkins,  who  was  a  half- 
owner"  thereof  in  common  with  Eastman.  The 
possession  thus  taken  by  the  defendant  was  that 
of  his  landlord,  which  was  that  of  a  tenant  in 
common  of  the  premises.  He  does  not  pretend 
that  he  got  or  clauned  poraession  of  the  plidntiff's 
undivided  half  of  the  premises  in  any  other 
way.  He  does  cot  set  up  any  title  thereto. 
Possession  taken  under  such  circumstances  is 
presumed  to  have  been  with  the  assent  of  the 
other  tenant  in  common — in  fact,  is  regarded 
as  his  possession.  To  subsequently  convert  It 
into  an  ouster  or  an  adverse  possession  would 
require  some  decided,  unequlvoc^  act,  brought 
to  the  knowledge  of  the  other  tenant  in  com- 
mon, and  showing  that  he  denied  such  tenant's 
title;  until  such  act,  it  is  presumed  to  continue 
of  the  same  character  as  when  first  taken.  Such 
act,  moreover,  must  have  occurred  twenty  ye&K 
at  least  prior  to  the  commencement  of  tins  ac- 
tion. 

4  Kent,  Com.  870;  Tiedeman,  Real  Prop, 
g  251,  and  numerous  authorities  there  cited, 
among  which  are:  Mvnroe  v.  Lube,  1  Met.  459, 
470;  CaJfiO^eU  v.  CampbeU,  18  N.  H.  483,  486. 
See  also  lYipe  v.  Marey,  89  N.  H.  445. 

When  tbie  mortgagor  is  permitted  to  re- 
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tain  possession  of  the  land  for  twenty  years 
without  interruption,  the  presumptioD  is  thaij 
the  mortgage  debt  Ina  been  paid,  or  had  do| 
valid  exietmce,  unless  this  ptesnmi^oii  is  re-l 
[>elled  by  the  payment  of  Interest,  or  other  act 
recognizing  the  validity  of  the  mortga^. 

Tripe  v.  Marq/,  80  N.  H.  448,  449,  and  nu 
merous  authorities  there  cited. 

The  presumption  of  payment  is  not  cchjcIu 
sive  in  favor  of  a  mortgwor  who  has  been  id 
uninterrupted  possession  for  twenty  years,  bull 
may  be  controlled  by  evidence  of  part  payment 
of  principal  or  interest,  or  other  admissions  m 
circumstances  from  whi(^  it  may  be  found  thai 
the  debt  is  still  unpaid. 

2  Jones,  Mortal  196. 

This  presumption  may  be  repelled  1^  evi- 
dence of  "an  acknowledgment  that  the  mort- 
gage is  stin  existing." 

rd.§1108. 

For  the  t)urpose  of  repelling  this  presump- 
tion, the  evidence  of  John  C.  Perkins  as  to  the 
conversation  in  1860  between  his  brother  (tlie 
mortgagee)  and  Eastman  (the  mortgagor)  was 
clearly  competent.  R  was  an  acknowledgment 
by  the  mortgagor  that  the  mortgage  still  existed 
and  was  all  rigut,  and  that  the  mortgagee  couH 
enforce  it  at  pleasure.  It  occurred  leas  thaoj 
twenty  years  prior  to  the  oommenoement  of  this  | 
suit.  It  conclndvely  repels  the  presumptiwii 
aforesaid.  | 

Smith,  J.,  delivered  the  oi^ion  of  the' 

court:  I 
Upon  tbecxecutiou  of  the  mortgage  the  seisiD  | 
as  well  as  the  title  of  the  demanded  premises  j 
vested  in  the  demandant's  intestate,  who  ac- 1 
quired  and  remained  in  constructive  posaesnOD  | 
of  the  same  until  his  death,  unless  the  defend-  j 
ant's  occupation  assumed  an  adverse  character ! 

some  unequivocal  act  distinctiy  brou^tt  (o  I 
his  knowledge.    After  the  title  became  vested  | 
in  the  mortgagee,  the  mortgagor's  posaeadon  j 
was  that  of  a  tenant  at  will  or  at  8ufferaaee,or 
analogous  to  it;  and  the  mortgagee's  right  to  re- 
cover possession  first  accrued  when  the  demand- 
ant, as  his  legal  representative,  by  bringing  this 
suit,  elected  to  treat  the  defendant's  possession 
as  a  disseisin.    Saward  v.  Hitdreth,  18  N.  H.  i 
105;  Hfuafe  v.  Gerry,  18  N.  H.  245;  G/telti»  t.  ! 
Steanu.  22  N.  H.  812;  Furbuth  v.  Qoodtoin,  20  i 
N.'H.  821;  Tripev.  Marey.^'S.  H.  489;  (TUmgh  ■ 
V.  Bom,  1  N.  H.  L.  ed.  140  (2  New  Eng.  Rep.  \ 
264),  63  N.  H.  562.  1 
The  defendant,  by  pleading  nul  dtammn,  sd-  | 
mitted  that  he  was  in  possession  of  the  demanded  j 
premises  claiming  a  freehold,  and  denied  the  : 
demandant's  right  to  recover  any  part  of  the 
premises.    Jfiiis  v.  Peiree,  2  N.  H.  9;  ffraewv. 
AmoOeeag  3ifg.  Go.  44  N.  H.  462.   Under  this 
plea  no  evidence  was  admissible  except  on  the 
question  of  titie.   The  defendant  claims  a  title 
acquired  by  adverse  possession.    He  does  not 
claim  under  Eastman,  the  mortgagor.   He  ■ 
went  into  possession  in  1862  as  the  tenant  of  | 
S.  M.  D.  Perkins,  the  owner  of  the  other  uo-  , 
divided  half  of  the  premises,  and  has  since  paid  . 
bim  rent  for  his  half.  There  is  no  evidoice  , 
tending  to  show  that  he  occupied  or  claimed  i 
Eastman's  undivided  half  adversely  to  him  w  | 
to  the  demandant's  intestate.     CamjAdl  r.  | 
CampbeU,  18  N.  H.  488.    The  fact  tiiat  thede  j 
fendant  made  some  repairs  upon  the  bnikUiVEs  j 

Digitized  by  Google  I 


1887. 


(ySBIEN  V.  O'LeARY. 


61 


whik  ia  Ibdr  occapatioo  as  teoant  of  one  of 
ifee  ovnen,  i»  not,  eianding  alone,  evidence  of 
IB  advene  holding  againat  the  other  owner. 
Tbe  defendant's  posaeasion  waa  the  possession 
of  bis  Undlonl;  and  a  toiaot  in  common  taking 
tbe  income  and  making  repairs  Is  presumed  to 
be  in  iccordin^  to  his  title,  unless  he  claims  that 
bis  poaseseioQ  a  exclusive  and  an  ouster  of  his 
eotesant.  Tftompmm  v.  OerrUh,  57  N.  H.  85. 

Tbe  demandant's  testimony  as  to  the  conver- 
BtioD  with  Eastman  in  1869  was  competent  to 
ihow  that  his  mortgage  was  not  barred  bj  the 
Sutute  of  Limitations.  Hodgdon  v.  8/iannon, 
a  X.  H.  573.  576.  Whether,  as  against  one 
karing  no  tide,  it  was  necessarj  to  rebut  the 
preeoniptioa  of  payment  arising  from  tbe  lapse 
of  tnae,  is  a  question  which  need  not  be  consid- 
cnd, 

Thede^  of  the  defesduit  to  8.  M.  D.  Fer- 
in  1883  may  be  laid  out  of  the  case  as  im- 
oaterin). 

As  there  was  evidence  from  which  the  jury 
udi^t  find  for  the  demandant  upon  both  Issues, 
aoit  tbe  defendant  did  not  desire  to  submit  any 
qnestiOD  of  fact  to  them,  tbe  verdictwafi  prop- 
«iy  ordered  for  the  demandant. 

Stetption*  overruUd. 

€Ikrk,  J.,  did  no<  dt;  Oie  others  concurred. 


Bridget  O'BRIEN 
«. 

OXBABT  it  at. 

J  (I  died  leaving  six  children,  to  one  of 
vfaoui,  J.  Q.,  Jr.,  he  gave  by  will  certain 
land,  ^' to  have  and  to  hola  to  him,  his 
heirs  and  aBsiens  forever."  Another 
clause  of  the  will  provides  that,  "in  case 
of  the  decease  of  any  one  of  my  said 
children  without  issue  living  at  the  time 
of  such  decease,  the  devise  or  bequest 
giroi  to  such  child  I  give  and  beqneath 
fbeaiial  shares  to  the  aarviTing  brothers 
or  risterscf  said  deceased.^  J.  Q.,  Jr., 
having  died  without  Issue,— JVeM,  that 
tbe  land  paaeed  in  eqnal  shares  to  his 
brothers  and  sisters  living  at  the  time 
of  his  death. 

iStnUTord — Decided  July.  16,  1887.) 

PETITION  forpattiaon.  Cam  discharged. 
John  Quinn  died  leaving  six  surviving 
children,  viz.,  Bridget,  the  plaintiff,  Margaret, 
one  of  the  defendants,  Kate  Tolmay,  Joseph 
Qiunn,J<din  Quinn,  Jr.,  and  Mary  Ann  Mc* 
MSDey.  By  the  sixth  item  oS  hia  will  he  de- 
to  John  Quinn,  Jr. ,  the  land  sought  to  be 
drrided,  "to  have  and  to  hold  to  him,  hia  heirs 
ud  ae^gns  forever."  The  sevoith  item  is  as 
follows:  "In  case  of  tbe  decease  of  any  one 
of  my  said  children  without  issue  living  at  tbe 
tttDeof  swA  decease,  the  devise  or  bequest  given 
to  Kidi  cMld  I  give  and  bequeath  in  equal  shares 
to  fte  SDrriving  brothers  or  sisters  of  said 
•leceased." 

Kite  T(dmay  died  In  1885,  and  the  defendant 
'nKRDBB  is  herminor child.  John  Quinn,  Jr., 
^  in  1888,  never  having  had  issue.  Since 
Ub  death  Josmb  Quinn  aiM  Mary  Ann  ^nney 
haie  died.  The  defendants  John  W.  and 
15.H. 


Joseph  are  minor  children  of  the  fmner;  Ellen 
and  Josephine,  of  the  latter.  The  land  has 
been  sold  by  order  of  the  court,  and  the  ques- 
tion is  upon  tbe  division  of  the  avaUa 

Mr.  J.  6.  Hall,  for  plaintiff. 

No  counsel  appeared  for  defendant. 

Allen,  iT'.,  delivered  the  opinion  of  thecourt: 

By  the  sixth  item  of  John  Qulnn's,  the  an- 
cestor's, will,  the  land  in  question  was  devised  to 
John  Quinn,  Jr.,  "to  have  and  to  hold  to  him, 
his  befrs  and  assigns  forever."  Taken  by  itself 
and  without  reference  to  tbe  remaining  part  of 
the  wili,  this  was  a  devise  in  fee  to  John 
Quinn,  Jr..  and,  upon  his  death  intestate,  leav- 
ing no  lineal  descendants,  the  land  would  have 
fallen  to  his  brothers  aud  sisters  living,  and  to 
the  children  of  those  deceased.  But  the  seventh 
Item  of  the  will  provides  that,  "in  case  of  the 
decease  of  any  one  of  my  said  children  without 
issue  living  at  the  time  of  said  decease,  the 
devise  or  bequest  given  to  such  child  I  give  and 
bequeath  in  equal  shares  to  the  surviving  broth- 
ers or  sisters  of  said  deceased. "  This  cbuse  in 
the  will  is  a  limitation  of  the  devise  in  the  sixth 
clause,  in  favor  of  John's  "surviving  brothers 
and  dsters"  incase  he  should  die  without  issue. 

In  case  of  a  devise  or  bequest  to  one  for  life 
with  remainder  over  to  the  survivors  of  a  class, 
words  of  survivorship,  in  tbe  ahwnce  of  clear 
intention  to  the  contrary,  are  referred  to  the 
time  of  the  death  of  tbe  tenant  for  life,  and  not 
to  that  of  the  testator;  and  those  will  take  who, 
at  the  death  of  the  tenant  for  life,  answer  the 
description  In  the  will,  to  ibe  exclusion  of  the 
representatives  of  those  who  are  then  dead. 
ma  V.  Boekingham  Bank,  45  N.  H.  270,  and 
cases  cited;  Kimball  v.  FeJihallow,  60  N.  H. 
448:  Olney  v.  HvU.  21  Pick.  811;  SinUm  v. 
Boyd.  19  Ohio  St.  80;  2  Jarm.  Wills,  *727-751. 

The  intention  of  the  testator,  the  ascertainment 
of  which  from  competent  evidence  is  the  true 
construction  of  the  devise,  must  govern;  and 
that  intentloD  can  only  be  reached  by  consider- 
ing all  parts  of  the  wilt.  Giving  force  to  this 
principle,  and  limiting  tbe  devise  in  the  sixth 
item  by  the  language  of  tbe  seventh,  the 
meaning  of  which  cannot  be  mistaken,  it  was 
clearly  John  Qulnn's  intention  that  the  land 
deviwd  to  his  son  John  should,  in  the  event  of 
bis  death  without  issue,  descend  in  equal  shares 
to  bis  brothers  and  sistera  then  living.  The 
language  is  plain,  and  there  is  little  room  for 
construction.  John  died  leaving  no  issue,  and 
four  brothers  and  sisters  surviving  him,  viz: 
Bridget,  Margaret,  Joseph,  end  Mary  Ann. 
They  were  the  brothers  and  sisters  intended  by 
the  limiting  clause  of  the  devise  and  tbe  only 
persons  answering  the  description, — "the  sur- 
viving larothers  and  sisters  of  said  decessed." 
Upon  John's  death  the  title  to  the  land  became 
vested  in  them  in  equal  shares,  in  common  and 
undivided,  to  tbe  exclusion  of  the  defendant 
Thomas  Tolmay  as  representative  and  heir  of 
Kate  Tolmay,  a  sister  deceased  before  the  death 
of  John. 

Since  the  death  of  John  Quinn,  Jr.,  bis 
brother  Joseph  and  sister  Mary  Ann  McKenney 
have  deceased,  each  leaving  two  diildren,  the 
former  John  W.  and  Joseph,  and  the  latter  Ellen 
and  Josephine,  all  of  whom  are  defendants  in 
the  [>roceediDg.  In  the  partition  of  the  estate 
these  children  are  entitled  respectiTd;^  to  their 
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parents'  share.  The  two  sisters  now  liTing  will 
each  take  one  fourth,  and  the  four  children  of 
the  deceased  brother  and  sister,  Joseph  and 
Marr  Ado,  will  each  take  one  eighth  of  the 
avails  from  the  sale  of  the  estate. 

Carpenter.  J.,  did  not  sit;  the  others  cod- 
curred. 


Mayor  of  MANCHESTER 

V. 

8MYTHE. 

The  court  will  not  interfere  by  iDjonetion 
to  prevent  the  Tiolntion  of  a  crity 
bnildin|{  ordlnaaee,  designed  to  fur 
nish  secority  against  fire,  vnen  it  appears 
that  the  threatened  violation  will  not 
conetitate  a  nuisance  by  increasing  the 
danger  from  fire. 

(HUlsborougli  Decided  July  15^  IWT.I 

BILL  in  equity  for  an  injunction  to  restrain 
the  defendant  from  proceeding  further  with 
the  work  of  raisiDg  and  enlarging  a  building 
in  Manchester  in  violation  of  a  city  ordinance. 
JiiU  dimniised. 

The  following  is  the^provisIoQ  of  the  ordi- 
nance alleged  to  have  been  violated: 

"No  person  shall  erect,  or  cause  to  be  erected, 
any  biulding  exceeding  10  feet  in  height,  nor 
stiall  any  building  now  or  hereafter  erected  be 
raised  or  enlarged  unless  the  walls  of  the  same 
Rhall  be  built  of  iron,  brick,  or  stone,  with  the 
roof  of  slate,  iron,  or  other  incombustible  ma- 
terial, within  the  following  limits,"  etc. 

Fact*  Found     the  Court: 

TheoridDalbuflding^-adwelling-house— was 
built  in  184S  of  wood,  a  little  more  than  two  stor- 
ies high,  with  a  square  roof,  covered  with  shin- 
gles. Theplat«sonwbicbtheraftersrestedwere 
about  two  feet  above  the  floor  of  the  attic,  which 
consisted  of  a  single  finished  room  light«i  from 
the  roof,  with  an  unUgbted  recess  used  for 
storage  on  each  of  its  four  rides.  In  order  to 
obtain  ■dditional  and  better  lighted  rooms,  the 
defendant  has  removed  the  old  roof,  extended 
the  outer  walls  upward  on  each  side  of  the 
building,  from  5  to  7  feet,  put  on  or  begun  to 
put  on,  a  flat,  gravel,  concreted  roof,  which  at 
its  highest  point  is  4  Inches  higher,  and  at  its 
lowest  point  20  inches  lower,  than  the  highest 
point  of  the  old  roof.  This  is  the  raisliuf  and 
enlarging  complained  of.  The  interior  is  now 
wholly  unflnisbed.  If  the  building  is  completed 
according  to  the  defendant's  design,  the  danger 
from  Are  will  be  in  some  respects  increased  and 
in  others  diminished,  but  on  the  whole,  con- 
sidering the  interior  and  exterior  exposure  of 
the  building  itself  and  that  of  adjacent  build- 
ings, it  will  be  neither  increased  nor  diminished. 

Memr*.  ShHowh-  *  TopUft  for  plain- 
Uff: 

The  city  council  had  authority  to  pass  the 
ordinance  in  question,  and  their  discretion  In  so 
doing  Ls  conclusive  and  final 

1  Dill.  Mun.  Corp.  8d  ed.  g  338;  Hine  v. 
A'ew  Hmm,  40  Conn.  478. 

This  discretion  cannot  be  judicially  inter- 
fered with. 
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1  Dill  J  94;  State  v.  Clarke.  54  Mo.  17;  Det 
Moinet  (foM  Go.  v.  De»  Uoine%,  44  Iowa,  509; 
8t.  Louis  V.  Bofflnger,  19  Mo.  15;  1  Dill.  3ded. 
§  475;  Baker  y.  Boetan,  13  Pick.  184;  itomy 
T.  Mayo,  45  Me.  882;  Fay,  P$titioner,  IS  Pick. 
348;  Pai^  V.  BMfon,  8  Pick.  218;  SanieOg  v. 
Cabaniu,  63  Ga.  311;  Sfieridany.  Ootvin,  78 
ni.  287;  Western  Saving  Fund  8oe.  v.  PfiOa- 
delphia,  31  Pa.  175,  185;  Indianapolis  v. 
Indianapolii  O.  dt  C.  Go.  66  Ind.  896;  1  Dill. 
8d  ed.  p.  401,  note  1;  Mayor  db  Council  ^ 
Monroe  v.  Hoffman,  28  La.  Ann.  651;  8.  C.  39 
Am.  Rep.  345. 

Discretionary  powers  are  not  subject  to  ju- 
dicial control 

2  Dill.  §  882;  High.  loj.  aded.  1840, 1370; 
Lane  V.  Morrill,  51  N.  H.  438;  Kelseu  v.  Sing, 
82  Barb.  410;  People  v.  Mayor  of  if.  T.  Id.  102; 
MeKinley  v.  Union  County,  29  N.  J.  Eq.  1(M; 
Andrews  v.  Knox  County,  70  III,  65;  Hvett  v 
Troy,  62  Barb.  680;  Phdp*  v.  Watertoicn.  61 
Barb.  121;  Fitzgerald  v.  Marms.  d3  III.  373. 

An  injunction  wfll  not  be  granted  to  restnio 
an  act  wliich  is  within  the  discretion  of  amnoi- 
clpal  corporation. 

M'Gafferty  v.  QUmer,  10  How.  Pr.  475; 
Cleveland  F.  Alarm  Go.  v.  Metropolitan  Fire 
Comra.  7  Abb.  N.  S.  49 ;  55  Barb.  288; 
Semmes  v.  Colundms.  19  Ga.  471;  People  v. 
Mayor  <)f  N.  T.,  9  Abb.  258;  19  How.  166;  83 
Barb.  85. 

A  ci^  may  pass  ordinances  to  prevent  u 
veil  as  to  remove  nuisances. 

Gregory  v.  Neto  York,  40  N.  Y.  273;  Wood. 
Nuis.  740.  741 ;  Harrison  v.  BalUmore,  1  Gill 
(Md.).  364;  1  Dill.  8d  ed.  g  il44;  High,  Leg. 
Rem.  §§43,  835.  418;  1  Dill.  §  879. 

The  Legislature  may  delegate  to  municipal 
corporatloiis  the  power  to  make  by-laws  and 
ordinances,  which  have  all  the  force,  in  favor 
of  municipalities,  and  against  persons  bound 
thereby,  of  laws  passed  by  the  Legislature  of 
the  State. 

1  DiU.  Mun.  Corp.  3d  ed.  gg308,  899;  Heiaiid 
V.  Lowell,  3  Allen.  407;  Brick  PreiA.  Churdi  t. 
2few  York,  5  Cow.  588;  St.  Louis  y.  Boffinger, 
19  Mo.  13.  15;  St.  Louis  v.  Manufacturers  Sat. 
Bank.  49  Mo.  574;  MeDermott  v.  Board  of 
Police,  5  Abb.  (N.  Y.)  Pr.  423;  Jfasonv.  Sha9- 
neetown,  77  III.  533;  Bes  Moines  Gas  Go.  t. 
Bes  Moines.  44  Iowa,  508;  24  Am.  Rep.  756; 
State  V.  Tryon,  39  Coon.  183;  Indianapolis  v. 
Indianapolis  Gas  Go.  66  Ind.  396;  Starr  v.  Bur 
lington,  45  Iowa,  87;  Taylor  v.  Carond^.  22 
Mo.  105;  St.  Louis  v.  Fbster,  52  Mo.  518;  Lord 
Abinger,  in  Hopkins  v.  Mayor,  etc.  of  SuionsM, 
4  Mees.  &  W.  631.  640;  Mttne  v.  Davidson^ 
Martin,  N.  S.  (La.)  686;  Beg.  v.  Otlgr.  82  tJ. 
C.  Q.  B.  834. 

Power  will  be  held  to  be  given  by  authority 
to  make  police  regulations,  or  to  pass  by-laws 
respecting  the  health,  good  government,  and 
welfare  of  the  place. 

1  Dill.  ^  872,  citing,  Bogert  v.  IndianapoUt, 
18  Ind.  184:  Mayor  of  N.  T.  v.  Baek,  % 
Wheeler.  Cr.  Cas.  237;  Brick  Preih.  Ckureh 
Mayor  of  N.  Y.  5  Cow.  538;  Goaies  v.  Mayor 
of  N.  Y.  7  Cow.  582;  Austin  v.  Murray,  16 
Pick.  131;  Commonwealth  v.  Faltey,  5  Cusb, 
408;  NeiB  Orleans  v.  Wardens  qf  the  G&ureh  o/ 
St.  Louis,  11  La.  Ann.  244;  Ouddon  v. 
uiat,  1  Salk.  192;  PemOe  v.  Morris.  18  Wend. 
885,  884;  PeopU  v.  ^r0ut,  34  Mich.  44,  tlS; 
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Manchxbter 

BnaeierM' t.  Board  of  EAueaUon,  37  How. 
Pr.  489. 

Itii  witbio  the  range  of  legislative  action  to 
drfoe  the  mode  and  manner  in  which  every 
one  may  so  lue  his  own  as  not  to  injure  others. 

BattoR  Beer  Co.  v.  MoMaehuseUa,  97  U.  S.  25 
M  L  ed.  989):  Hannibal  cfe  Si.  J.  R.  S.  Co.  v. 
Hma,  85  C.  8.  465  (24  L.  ed.  537);  Tfiorpe  v. 
BuUMd  A  B.  B.  R.  Co.  27  Vt.  148. 

The  power  to  make  by-laws  is  incidental  to 
the  very  existence  of  corporations,  and  without 
any  grant  it  may  make  all  appropriate  by-laws. 

Imdon  V.  Vanaeker,  1  Ld.  Rayra.  496; 
Hotnn,  211. 

And  sQcb  by-laws  when  made  are  as  binding 
M  iny  pabHc  law  of  the  State. 

iiKKWto  Tribe  y.  MuTbach,  18  Md.  91;  Gum- 
BiJV>  V.  WAtter,  43  Me.  11»2. 

A  muoidpal  corporation  has  inherent  power, 
todepeodeDl  of  legislative  grant,  to  forbid  the 
erection  and  compel  the  removal  of  building 
fwnttd  of  combustible  materials  within  the 
licDBely  built  up  parts  of  a  town. 

Mafor  A  Councii  of  Monroe  v.  Hoffman,  29 
U  Aon.  661;  8.  C.  29  Am.  Rep.  846. 

The  dty  council,  by  Uie  terms  of  the  legisla- 
tire  gnmt  to  it,  was  not  prohibited  or  shorn  of 
the  power  it  otherwise  would  havehadto.make 
the  ordinaoce  or  by-law  in  question. 

Mr.  DiUon  (1  Mua.  Corp.  8d  ed.  p.  829,  note) 
ays:  "The  true  rule  in  such  cases  may  be  ex- 
[rand  to  be  that  the  enumeration  of  special 
mm  does  not,  unless  the  intent  be  apparent, 
exclode  the  implied  power  any  further  than 
Mcenrily  results  from  the  nature  of  the  special 
prcvisioiis,"  citing: 

HemmbritUe  v.  CharUtton,  ZMcMulI.  (S.  C.) 
aS;  WatOeigh  v.  Qilman,  13  Me.  408;  8taU  v. 
tJar*.  8  Foster,  182;  State  v.  Ferguson,  88  N. 
a  432;  State  v.  I^eeman,  88  N.  H.  437,  428; 
Commkieeatth  y.  Turna;  1  Gush.  498;  OolUnt 
V.  Bakh,  18  Ohio.  528. 

The  establishment  of  limits  within  the 
densn  portion  <^  cities  and  villages,  within 
vhicb  Imitdings  constructed  of  inflammable  ma- 
toia]  shall  not  be  erected  or  repaired,  may  also 
in  snne  cases  be  equivalent  to  a  destruction  of 
F>nte  proper^;  but  rwilations  for  this  pur- 
line  have  been  sustained,  notwithstanding  this 
KsnU. 

Cooley,  Const  Lim.  6th  ed.  p.  740,  and  note, 
p.  742;  King  v.  Datenport,  98  111.  305;  38  Am. 
Hep.  t»;  BeapuUiea  v.  Duffuet,  2  Yeates,  493; 
Wadleigh  v.  Oilman,  12  Me.  403;  28  Am.  Dec. 
188;  Brady  v.  Jiorthtoestem  Ina.  Co.  11  Mich. 
425;  Monroe  v.  Hoffman,  29  La.  Ann.  651;  29 
Am.  Rep.  845. 

A  mtinidpal  corporation  may  by  ordinance 
proride  that  buildings  shall  not  be  erected  of 
*ood  or  other  inflammable  material. 

Wood,  Nuis.  §  741;  Hudson  v.  Thorne,  7 
^ige,  261;  Zhuglasa  v.  GommomeealtA,  2  Rawle 
(P>.),  Vast;  Brady  v.  NarOiweatem  In*.  Co.  11 
^  416;  1  Dill,  g  406;  Wadleigh  v.  Qilman, 
gMe.  408;  Vanderbilt  v.  Adamt,  7  Cow.  849, 

Uttooethiogtodepriveapartyof  his  rights, 
ud  <^uite  another  to  regulate  and  restrain  their 
cxenaae  in  snch  a  manner  as  the  common  con- 
wiiraice  and  safety  may  require. 

Stale  V.  Freeman,  88  N.  H.  438;  State  v. 
6  Foster.  162;  Bakm-  v.  Boeton.  13  Pick. 
IH^  IH;  1  DiU.  §  141;  Wood,  Nuis.  %  1;  Wad^ 

IS.  a 


v.  SVTTHE.  68 

Uigh  y.  Oilman,  13  Me.  408;  VandgrltiU  y. 
,  Adame,  7  Cow.  849;  Stuvteaant  v.  Mayor  of  N. 
T.  7  Cow.  688;  Dore  v.  Gray,  2  T.  R.  858;  Chv- 
emor  v.  Meredith,  4  T.  R.  794:  Cooley.  Const. 
Lim.  6th  ed.  chap.  16,  pp.  708,  711,  713,  and  ' 
notes;  Gregory  v.  New  York,  40  N.  Y.  878. 

The  preservation  of  the  public  h^th  and 
safety  is  a  matter  of  municipal  duty. 

Harriton  v.  Baltimore,  1  Gill  (Md.).  284; 
Jolinton  y.  Simonlon,  48  Cal.  341^;  Tadcer  y. 
Virginia  City,  4  Nev.  30;  Aehbrook  v.  Common- 
weeUlh,  1  Bush  (Ky.),  139;  Ex  parte Shrader.  83 
Cal.  279;  Common wealllt  v.  Alger,  7  Cush.  85, 
86. 

The  public  safety  is  paramount  law,  and  any 
act  which  endangers  it  is  a  uulsanoe. 

Wood,  Nuis.  §^  1,  35;  United Stateay.  Hart, 
Pet.  C.  Ct.  (U.  8.)  890;  State  v.  Hanton,  28 
Tex.  382. 

Eqmty  may  grant  relief. 

Story,  Gq.  933.  924;  High,  Inj.  2d  ed. 
I  789;  Kerr,  InJ.  Eq.  pp.  165.  166.  306. 

Where  the  right  to  the  private  remedy  ex- 
ists, there  can  be  no  doubt  that  an  iDiuoction 
wUUie. 

Blanc  y  Murray,  61  AnL  Rep.  9;  Stoiy,  £q. 
Jur.  ii  934;  MiUian  v.  Sharp,  27N.  Y.  625;i>00- 
litUe  V.  Broome  County,  16  N.  Y.  160;  Story, 
Eo.  §  936. 

The  writ  of  injunction  is  more  frequently 
used  to  prevent  a  meditated  wro^  than  to  re- 
dress an  injury  already  done,  a  is  therefore 
to  be  regarded  more  as  a  preventive  than  a  re- 
storative or  remedial  process, 

3  Walt,  Act.  &  Def.  p.  680.  See  Webber  v. 
Gage,  39  N.  H.  186;  Wal  Point  Iron  Co.  v.  Rey- 
mert,  45  N.  Y.  708;  Nxcodemua  v.  Kicodemus, 
41  Md.  529;  Sekurmeier  v.  St.  Paul  d  P.  R.  R. 
Co.  8  Minn.  nS;.Wit»on  v.  Mineral  Point,  89 
Wis.  160;  2  Story,  Eq.  Jur.  §§925, 936;  Eden. 
Inj.  286;  Jeremy,  Eo.  Jur.  810;  People  y.  St. 
Louie,  S  Oilm.  851;  Ho<^  v.  Attorney-General, 
22  Ala.  190;  Attorney- Genial  v.  87teffletd  Oae 
Coneumffrs  Go.  19  Eng.  L.  &  Eq.  639;  AldrieA 
V.  Howard,  7  R.  1.  87;  Zabriekie  v.  Jersey  City 
dk  B.  R.  R.  Co.  13  N.  J.  Eq.  814;  Jeram  City 
y.  Hudson,  18  N.  J.  Eq.  420;  Attorney-General 
V.  Broom,  24  N.  J.  Eq.  89;  Wood,  Nuis.  chap. 
35;  Burnbam  v.  Kempton,  44  N.  H.  94,  96; 
Fishmongers  Go.  v.  East  India  Oo.  1  Dick.  168; 
Lord  Eldon  in  Attomey-Qenerai  y.  Mehel,  16 
Yes.  342,  343. 

Towns  may  maintain  a  bill  In  equity,  and 
courts  will  aid  them  by  injunction  in  enforcing 
their  by-laws. 

Winthropv.  Farrar,  11  Allen,  398;  Water- 
toan  y.  Mayo,  109  Mass.  815. 

Courts  afford  protection  by  injunction  where 
there  are  no  ordinances,  and  even  a  kind  of  rem- 
edy at  law. 

Wood,  Nuis.  §  143. 

The  ordinance  does  not  impose  a  penalty 
greater  than  Is  authorized  by  statute. 

If  an  ordinance,  or  even  the  s^me  section  of 
an  ordinance,  contains  two  separate  prohibi- 
tions relating  to  different  acta,  with  distinct  pen- 
alties for  each,  one  ot  which  Is  valid  and  the 
other  void,  the  ordinance  may  be  enforced  as 
to  that  portion  of  it  which  is  valid. 

1  Dill.  Mun.  Com  8d  ed.  ^42\;  Common- 
VBealth  V.  Dow,  10  Met.  882;  Ametbury  v.  Bow- 
ditch  Mut.  F.  Ine.  Oo.  6  Gray,  696;  iShelton  v. 
Maj/or  <ff  MobiU,  80  Ala.  640;  Ragen^.  Jones. 
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1  Weod.  387;  Thomcu  v.  Mount  Vernon,  9  Ohio, 
390;  1  Bam.  Ad.  98;  7  T.  R.  549;  1  Str. 
469;  Sir  T.  Raym.  288, 294;  StaUY.  OUvrke,  U 
,  Mo.  17,  86. 

Me$m.  CrofH  A  Ta»art.  for  defendant: 

1.  Thb  court,  B8  a  coun  of  equity,  baa  no  Ju- 
lisdiction  in  tbls  case. 

A  court  of  equity  in  this  State  cannot  issue 
an  iDjunctton,to  restrain  a  citizen  from  erecting 
wooden  buildings  in  the  city  of  Maucbester. 

There  is  no  authority  giTen  under  G^.  Laws, 
^  1,  chap.  309.  The  erection  of  the  building 
18  not  a  nuisance  per  $e. 

A  court  of  eqiutT-witl  not  enjoin  the  erec- 
tion of  wooden  miUdings  within  the  fire  limlta, 
although  such  erection  la  forbidden  by  ordi- 
nance. 

SDill.  Mun.  Corp.  8d  ed.  note,  p.  400;  High, 
lnj.788;  Waupun  v.  Moore,  U  Wis.  460;  17  Am. 
Rep.  446;  St.  Johna  v.  MeFartan,  88  Mich.  73; 
80  Am.  Rep.  671. 

3.  The  ordinance  under  which  this  bill  for 
injunction  is  brought  is  unauthorized  and 
Toid. 

1  Dillon,  Sd  ed.  g  428,  says:  "As  all  munici- 
pal corporations  exercise  only  delegated  and 
limited  powers,  in  the  absence  of  statutory  au- 
thority to  that  effect,  courts  are  authorized  to 
indulge  in  no  presumptionB  in  favor  of  the  va- 
ljditT''of  their  radinances,  eapeclally  where  they 
abridge  general  or  common-law  rights,  or  im- 
wxe  Durdens  or  penalties  upon  the  inhabit- 
ante." 

The  power  of  cities  to  pass  ordinances  is  a 
"police"  power,  delegated  by  the  State. 
1  Dill,  g  141. 

The  has  no  right  to  exercise  this  power 
except  so  far  as  Tt  has  been  authorized  by  the 
State. 

DiU.  815-817. 

The  reasonable  presumption  is  that  the  State 
has  granted,  in  clear  and  unmistakable  terms, 
all  it  has  designed  to  grant. 

Cooley.  Const.  Lim.  196. 

This  presumption  applies  Mritb  undimin- 
ished force  when  the  power  sought  to  be  im- 
plied is  one  to  limit  those  rights  of  property 
which  are  secured  to  every  citizen  under  the 
general  laws  of  the  State. 

Potter's  Dwar.  146. 

A  city  cannot,  without  express  authority 
in  either  its  charter  or  by  statute,  establish  fire 
limits  and  declare  wooden  buUdings  within 
such  limits  to  be  nuisances. 

^  T.  POenon,  45  Tex.  813;  38  Am.  Rep. 
608.   See  Cooley,  Const.  Lim.  p.  339. 

The  statute  authorizes  "to  regulate  the  erec- 
tion or  use  of  buildings." 

The  ordinance  says:  "No  person  shall  erect 
or  cause  to  be  erected  any  building  exceeding 
10  feet  high." 

This  is  the  extent  of  the  authority  <A  tlie  dly. 
The  words  "or  use"  are  limited  to  occupation 
or  use  to  which,  any  building  can  be  put  where- 

S'  the  danger  from  fire  is  increased.  The  or- 
nancegoes  furtlier  than  "to  regulate  the  erec- 
tion," for  it  says,  "nor  shall  any  building  now 
or  hereafter  erected  be  raised  or  enlarged." 

The  statute  authorizes  to  regulate  one  thing 
besides  "the  use,"  viz.,  "the  erection." 

The  ordinance  prohibits  three  things:  (1) 
<'  the  erection;"  (3)  "the  raidng;"  (8)  "  enlarg- 
ing." 
87U 


The  common  and  ordinary  use  of  language 
does  not  warrant  the  city  in  saying  that,  under 
the  word  "erection,"  it  can  prohibit  tibe  rais- 
ing or  enlarging  of  an  existing  building^. 

Penal  statutes  must  be  strictly  cousfirued. 

Daggett  v.  mate,  4  Oonn.  68. 

In  DiU.  3d  ed.  g  817,  it  is  said:  "  Since  aU 
of  the  powers  of  a  corporation  are  derived  from 
the  law  and  its  charter,  it  is  evident  that  no  or- 
dinance or  by-law  of  a  corporation  can  enlarge, 
diminish,  or  vary  its  powers." 

See  also  %%  815,  816^  and  authorities  dted; 
StaU  V.  Ferguson,  88  N.  If.  431 

A  by-law  being  entire,  if  it  be  void  tn  part 
shall  be  void  for  the  whole. 

Auetin  T.  Murray,  16  Pick.  126. 

The  power  conferred  by  the  Legislature 
upon  the  city  council  to  pass  by-laws  and  ordi- 
nances is  limited  to  such  as  are  reasonable,  and 
the  penalties  prescribed  by  which  do  not  exceed 
$20  for  one  offense.  A  by-law  or  ordinance  im- 
posing a  penal^  which  may  exceed  this  limit 
IB  beyond  the  power  confeired  by  the  JjogixAA- 
ture,  unreasonable,  and  wholly  void. 

Commonwealth  v.  Wilkine,  121  Mass.  366. 

Allen,  J. ,  delivered  the  opinion  of  the  court: 

The  plaintiff  seeks  the  eztraordinaiy  remedy 
of  a  perpetual  injunction  against  the  defend- 
ant's proposed  erection  and  enlanement  of  iiig 
building,  dalmed  to  he  in  violation  of  a  penal 
ordinance  of  the  city  made  to  prevent  the  spread 
of  fire.  The  equity  powers  of  the  court  are  not 
often,  if  ever,  invoked  or  used  to  restrain  or 
suppress  the  commission  of  crimes  and  misde- 
meanors, either  as  a  substitute  for  the  remedy 
by  prosecution  for  the  penalty  affixed  to  tite 
offense,  or  to  obviate  the  necessity  of  repeated 
prosecutions.  The  equity  jurisdiction  clt  the 
court  undoubtedly  indudes,  in  proper  cases, 
the  restraining  by  injunction  of  the  erectioD 
and  maintenance  of  nuisances,  public  and 
private.  To  warrant  the  application  of  this  re- 
straining power,  the  danger  of  Irreparable  mis- 
chief or  mjury  must  be  imminent  and  clearly 
made  to  appear.  Wason  v.  Sanborn.  45  N.  H- 
169;  PtrMns  v.  Fo^e.  60  N.  H.  496.  The  act 
sought  to  t>e  restrained  must  be  one  which,  if 
performed  or  executed,  will  inevitably  brings 
the  danger  threatened  by  it.  It  must  be  a  nui- 
sance in  fact,  and  not  ono  created  solely  by 
statutory  enactment  or  municipal  ordinance. 
Waupun  V.  Moore,  84  Wis.  450. 

In  this  case  the  defendant's  proposed  raising 
and  enlargement  of  his  building,  if  carried  to 
completion,  would  neitlier  be  a  nuisance  in 
fact  nor  the  occarion  of  irreparable  mischief  or 
injury.  The  ground  of  complaint  is  that  the 
danger  from  fire  will  be  increased,  but  the  case 
finds  that  the  proposed  change  will  neither  in- 
crease nor  diminish  that  danger.  But  for  the 
ordinance  prohibiting  and  restraining  the 
change,  it  would  be  lawful,  and  the  defendant's 
right  to  carry  out  tbe  undertaUng  would  be 
unquestioned. 

With  these  views,  it  Sb  not  necessary  to  con- 
sider whether  the  ordinance,  a  threatened  viola- 
tion of  which  is  complained  of.  Is  or  not  au- 
thorized by  the  charter  of  the  city  or  the  stat- 
ute upon  Uie  subject. 

BmdUmitaed. 

Smith  and  Clmrk,  JJ.,  did  not  sit;  the 
others  concurred. 
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CHABBOUKNE  st  td. 

V. 

bnel  H.  OILMAN  «t  al. 

A  taorCcMe  of  land  made  by  a  httsband 
directly  to  his  wife  to  secure  a  valid 
d^t  dne  from  him  to  her,  will  be  mam- 
talned  in  eqaity. 

(OmoD  Decided  July  15, 1B8T.) 

BILL  in  eqaity  to  set  aside  a  mortgage  of  cer- 
ttin  land,  made  by  Iflrael  H.  Oilman  to  bis 
irife,  MaiyE.  Oilman,  in  Jmie,  1885,  tosecure 
t^KomKTj  note  from  him  to  her  for  $8,S35. 

FaetM  Found  by  the  (hurt. 

Hie  plaintifls  are  crednors  of  I.  U.  Gilman, 
■ad,  fai  ivljt  18S5,  canaed  the  mortgaged  prem- 
ies lo  be  attached  on  a  writ  against  bitn,  and 
■ow  seek  to  hold  tbe  same,  ducbarged  of  the 
moftgage,  for  the  satisfactioD  of  tbeir  debt. 

IsnelH.  was  insolvent  at  the  time,  and  bad 
DO  other  attacliable  property,  and  tbe  value  of 
thia  beyond  the  mortgage  was  not  sufficient  to 
mS^  the  plaintiffs'  demand. 

The  ctMisideration  of  tbe  note  was  a  loan  of 
tSOO  by  Mary  £.  to  Israel  H.,  in  1866,  to  use 
to  his  huanieaa  of  a  tailor;  and  an  agreement  to 
pty  Yar  $3  per  week  for  such  time  as  alie  could 
wmk  for  bim  io  the  business,  besides  perform- 
iof  her  lunuebold  dutiea  Under  this  agree- 
ment she  worked  for  him  to  tbe  amount  of 
ooe  half  the  time  for  flfleen  years.  The  $600 
ioantd  and  interest,  and  the  eerrlces  at  $8  per 
ved:  for  the  time,  ^ve  the  amount  of  the  note. 

There  is  no  actual  fraud  on  tbe  part  of  tbe 
defendants  in  making  tbe  mortgage.  Tbey 
bcfth  believed  his  indebtedness  to  her  was  bind- 
ii^  open  him,  and  that  he  might  pay  or  secure 
ba  by  a  preference  over  other  creditors. 

There  was  no  intent  to  binder  or  delay  his 
creditors  in  the  collection  of  their  demands, 
beyond  tiie  natnral  conseqaoice  of  making  tbe 
aoitgage  under  such  circumstances. 

Jfr.  9,  H.  Hobbs,  for  plahitifls: 

At  omnmon  law,  husband  and  wife  are  not 
competent  parties  to  a  contract. 

leeiM  V.  L«e,  8  B.  A  O.  901;  3  Kent,  Com. 
107,109;  Pattermm  v.  Pntterwn,  45  N.  H.  186. 

The  husband  is  not  authorized  in  this  State 
to  convey  any  of  his  property  to  his  wife  in 
taj  other  manner  or  with  any  other  effect  than 
It  common  law. 

Ocn.  Uws,  chap.  188,  ^  18. 

The  case  finds  that  there  was  no  intent,  in 
mUng  tbe  mortgage,  to  binder  or  delay  the 
<:TeditorB  of  Israel  H.  Oilman  in  the  collection 
of  their  demands  by  the  attachment  or  seizure 
of  property,  beyond  the  natural  consequence 
of  miking  tbe  mortgage  under  insolvent  clr- 
nuHtances;  and  the  plaintiffs  respectfully  in- 
that,  from  all  the  facts  found,  tbe  inference 
of  fraud  in  the  eve  of  the  law  is  IneritaUe. 

Jfr.  Fruk  Weeka.  tot  defendants: 

If  1  husband  has  no  more  power  to  convey 
hii  property  to  his  wife  under  G«i,  Laws,  chap. 

than  if  it  bad  not  been  passed,  what 
power  has  be  without  tbe  statute  ?— f  or  the  slat- 
iijel^ei  away  no  power  and  creates  no  dis- 
wty.  At  cumnon  law,  husband  and  wife 
one,  ndtber  could  convey  directly  to  tiie 

*W.HL  H.  B.B.,  T.  IT. 


Other,  bat  indirect^  could  make  conveyances 
to  each  othn.  This  was  somewhat  technical, 
and  in  equity  was  not  regarded;  but  direct 
conveyances  between  husband  and  wife  were 
always  upheld,  unless  some  cause  existed,  be- 
sides tbe  form  of  the  conveyance,  wliereby 
they  were  invalid. 

Direct  conveyances  which  were  formerly 
good  in  equity  are  now  good  io  equity.  In 
Kelley  on  Contracts  of  Married  Women,  %^  8- 
10,  and  notes,  many  authorities  are  cited  and 
appear  to  be  uniform.  These  plaintiffs  have 
sought  their  remedy  in  equity,  and  must  be 
governed  by  equitable  principles. 

Against  the  htma  fide  claim  and  mortgage  of 
the  defendant  Hary  £.  Oilman,  ^ven  and 
taken  in  good  faith,  the  plaintiffs,  with  no  bet- 
ter claim,  are  not  entitled  to  equitable  relief. 

If  necessary,  Ihe  mortgagor,  I.  H.  Oilman, 
will  be  treated  as  a  trustee  of  tbe  mortgaged 
premises  for  the  benefit  of  Mary  E.  Oilman,  to 
tbe  extent  of  the  valid  mortgage  claim  thereby 
secured.  Sustaining  this  position  is  S/impard 
V.  Sfieppard,  7  John&  Ch.  S7,  where  it  u  said 
by  tbe  conrt:  "Hustiand  and  wife  may  con- 
tract, for  a  bona  fide  and  valuable  considera- 
tion, for  a  transror  of  property  from  him  to 
her. " 

In  Wallingff<yrd  v.  Alleti,  35  U.  8.  10  Pet. 
S88  (9  L.  ed.  S^),  the  court  says:  "  In  regard 
to  grants  from  the  husband  to  ttie  wife,  an  ex- 
anunation  of  the  cases  in  the  books  will  show, 
when  tbey  have  not  been  sustained  in  equity  it 
has  been  on  account  of  some  feature  in  them 
impeaching  their  fairness  and  certainty." 

Di  MeCampbell  v.  MeCampbetl,  2  Lea,  661; 
8.  0.  81  Am.  Rep.  623,  it  was  held  that  equity 
will  enforce  a  note  executed  1^  husband  to 
wife  during  coverture,  in  consideration  of  her 
mon^  received  uid  collected  by  him. 

In  Bunt  V.  JiAneon,  44  N.  Y.  37,  4  Am. 
Hep.  681,  the  court  of  equity  sustained  a  direct 
conveyance  from  husband  to  wife,  "though 
void  at  law,"  And  in  Sims  v.  RiekeU,  85 
Ind.  181,  9  Am.  Rep.  679,  such  deed,  though 
void  at  law,  was  sustained  in  equity.  So  m 
8ayere  v.  WaU,  36  Oratt  854, 21  Am.  Rep.  808. 

In  WarHek  v.  White,  86  N.  C.  180.  41  Am. 
468,  the  court  says:  "By  the  rule  of  the 
common  law,  which  regards  husband  and  wife 
as  one,  every  deed  of  gift  made  directly  from 
husband  to  wife  is  void;  but  a  court  of  equity, 
having  a  greater  regard  for  the  intention  and 
convenieace  of  the  parties,  and  treating  the 
deed  merely  as  a  defective  conveyance,  will 
uphold  it  in  favor  of  the  wife."  And  the  au- 
thorities are  numerous  and  uniform  that  gifts 
of  personal  or  real  property,  by  the  husband 
directly  to  tbe  wife,  will  be  upheld  in  equity, 
unless  tbe  rights  of  creditors  are  infnnged 
thereby. 

A  portion  of  the  consideration  of  the  mort- 
gage note  represents  the  earning  of  tbe  wife, 
to  which  she  baa  been  entitled  since  the  enact- 
ment of  the  Oeneral  Statutes  in  1867;  and 
money  due  for  her  services  after  the  passage  of 
that  Act  is  her  property,  whether  due  on  note 
or  account. 

Cooper  V.  Alger,  51  N.  H.  173. 

Should  any  part  of  tbe  consideration  fail.  It 
may  be  sustained  as  to  such  part  as  is  valid. 
The  doctrine  is  well  established  that^cb  con-i 
veyances  will  be  sustained  i«)<^«^^^«utl$A^tt  LC 
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creditors  of  the  husband,  provided  there  is  good 
faith  and  ■  valuable  consideration. 

Blodcett*  dellvraed  the  opinion  of  the 
cxnut: 

At  common  law  a  wife  cannot  be  the  imme- 
diate grantee  of  her  husband,  but  she  may 
take  an  estate  from  him  through  the  interven- 
tion of  a  trustee.  In  equity,  however,  it  is 
otherwise,  and  a  direct  conveyance  from  hus- 
band to  wife  will  be  upheld  whenever  there  is 
an  adequate  consideration.  Sheppard  v.  Siiep- 
pard,  7  Johns.  Ch.  57;  Arundeu  v.  P/iipm,  10 
Ves.  146,  149;  Hunt  v.  Jobn»on,  44  N.  Y.  27; 
Dale  V.  Lincoln,  62  111.  23;  Bims  v.  BickeU,  35 
lod.  181;  Smith  v.  Dean,  15  Neb.  482;  Jordan 
V.  WhiU,  38  Mich.  253;  Putnam  v.  Bicknell, 
18  Wis.  3S4;  Beard  v.  Dedolp/i.  29  Wis.  136; 
Fendon  v.  Hog^oma,  31  Wis.  172;  Carpenter 
V.  Tatro.  36  Wis.  297;  McCatn^dl  v.  Me- 
Campb^,  2  Lea(Tenn.),  861;  Sai/er$  v.  WaU, 
26  Gratt.  354;  i^c  v.  MeLeod,  76  Ala.  418; 
Wash/mrn  v.  Gardner,  Id.  597;  Craig  v.  Chand- 
ler, 6  Col.  543;  2  Slory,  Eq.  Jur.  (12th  ed.) 

tl868,  1372,  1875  and  notes.  And  see  also 
illing^ord  v.  Alien.  35  U.  8.  10  Pet.  583  (9 
L.  ed.  542),  and  Jones  v.  mfto7i.  101  V.  8.  226 
(25  L.  ed.  908).  This  rule  or  principle  of 
equity  jiuisprudence  has  not  been  abrogated  in 
ttuB  State  by  statute  (Gen.  Laws,  chap;  188, 
%  IS);  and  as  it  is  found  as  a  fact  that  the 
mortgage  deed  sought  to  be  annulled  was  given 
and  taken  in  good  faith,  and  as  it  must  be 
deemed  to  have  been  upon  an  adequate  consid- 
eration {Comer  V.  Alger,  51  N.  H.  172;  Ka^f- 
man  v.  Wnitney,  50  Miss.  lOS;  Sowland  v. 
IHummer,  60  Ala.  183),  the  plaintiffs  make  no 
case  for  equitable  relief.  Exceptions  sustained. 
BiU  ditmiseed. 

Allen»     did  not  sit;  the  oth^  concurred. 


CAMPBELL,  Ext., 
t. 

CLARK  et  al. 

1.  A  deTlse  eqnal  shaMS  to  my 
nleees  and  nephewSiMtd  to  the  nieces 
ud  nephews  of  my  former  husband," 
is  a  gift  to  Buch  of  them  as  survive  the 
testatrix,  and  they  take  per  capita. 

2.  A  niece  or  nephew  of  the  testatrix, 
who  is  also  a  niece  or  nephew  of  her 
former  husband,  does  not  take  a  great- 
er  share  than  the  others. 

3.  The  daughter  of  a  niece  who  died  in 
the  lifetiine  of  the  testatrix  does  not 
take,  under  C^en.  Laws,  chap.  198,  ^  12, 
the  share  which  her  mother  would  have 
taken  had  8he  outlivcsd  the  testatrix. 

(Rock[ngbam  Decided  July  15,  1867.) 

BILL  in  equity  by  the  executor,  asking  for  u 
constractioQ  of  the  will  of  Sarah  Clark. 
Case  discharged. 

The  eighth  clause  of  the  will  is  as  follows : 
"I  give  and  devise  the  remainder  of  my  estate, 
real,  personal,  and  mixed,  in  equal  shares  to 
mj  nieces  and  nephews,  and  to  the  nieces  and 
nephews  of  my  former  husband,  John  Carr." 

William  Carr,  a  nephew,  and  Clariasa  Co^s- 
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well,  a  niece,  of  John  Carr,  died  prior  to  the  ex- 
ecution of  the  will,  leavingissue.  Aniecediod 
after  the  making  of  the  will  and  before  the  death  : 
of  the  test^x,leaving  a  chlhl.  Belle  A.  WUlis-  ' 
ton.   Qaxah  Dickey  is  a  niece,  and  John  and  ' 
Samuel  Campbell  are  nephews,  of  the  testutrix. 
and  also  of  John  Carr. 
The  questions  submitted  are  as  follows  :  j 

1.  Whether  the  issue  of  William  Carr  and  of  ; 
Clarissa  Coggsnell  take  any  share  in  the  re- 
sidue. 

2.  Whether  Belle  A  WUliston  takes  any 

share. 

8.  Whether  the  residue  shall  be  divided  per 
capita  among  the  nieces  and  nephews  of  John 
Carr  and  of  the  testatrix,  or  into  two  equal 
shares,  of  which  oue  shall  be  distributed  amooE 
the  nieces  and  nephews  of  the  testatrix,  and 
the  other  among  the  nieces  and  nephews  of 
John  Carr. 

4.  What  shares  do  Sarah  Dickey,  John  Camp- 
bell, and  Samud  Campbell  take  m  the  rennet 

Met>r$.  G.  C  *  O.  jS.  Bartlett*  for  plain- 
tiff. 

Messrs.  6ilina.li  ft  Barnes  (of  Massachu- 
setts), for  defendants  Milton  Abbott  and  five 
others. 

Mr.  E.  B.  Gould  (with  Messrs.  Carpenter 
A  MeGowan  of  Massachusetts),  for  defend- 
ants N.  O.  Clark  and  two  others. 

Messrs.  Wiffflrln  ft  Fernald,  for  defend- 
ant Belle  A.  Williston: 

1.  A  will  is  to  be  construed  with  reference  ' 
to  persons  and  objects  in  existence  when  it  is 
maae,  except  so  far  as  by  its  terms  it  contem-  * 
plates  and  provides  for  the  contingency  of  a  ■ 
change  of  conditions  at  the  time  the  win  is  to 
take  effect.   A  testator  is  presumed  to  know  - 
whether  the  objects  of  his  bounty  are  living 
when  he  makes  his  will,  and  no  person  who 
does  not  then  come  within  the  persons  de- 
scribed as  beneficiaries  is  entitled  to  partici- 
pate in  his  bounty.   The  issue  of  the  nephew 
and  niece  who  died  t)efore  the  making  of  the 
will  are  not  entitled  to  any  share  in  there^ue. 

Be  Bstehkita  Tntats,  8  Eq.  Cas.  648;  Stnith  v. 
Pejyper,  27  Beav.  87;  Gray  v.  Oarman,  2  Hare, 
268. 

2.  The  residue  to  be  distributed  under  the 
eighth  clause  should  be  divided  per  capita 
among  the  nephews  and  nieces  of  John  Carr 
and  the  nephews  and  nieces  of  the  testatrix. 
This  question  has  been  settled  in  tiiis  State. 

Farmer  v.  Kimball,  46  N.  H.  486. 

It  should  be  distributed  among  all  the  persons 
who  come  within  the  description  of  either  cla». 
If  a  person  answers  the  description  of  both 
classes,  he  is  not  thereby  entitled  to  a  double 
share. 

3.  Belle  A.  Williston,  the  only  child  and 
heir  of  Diantha  High,  one  of  the  nieces  of  the 
testatrix,  is  entitled  to  stand  in  her  motlKT's 
place,  and  take  the  share  she  would  have  re- 
ceived if  she  had  survived  the  testatrix.  This 
right  is  secured  to  her  by  Qen.  Laws,  chap.  193, 
^  12.  There  is  direct  evidence  in  tlte  will  itself 
that  the  testatrix  understood  tlie  statute  in  the 
sense  we  have  claimed.  The  fifth  clause  pro- 
vides as  follows:  "I  g^ve  and  bequeath  to  my 
sister  Sophia  Clark's  children  thai  may  be  Uv- 
ing  at  my  decease,  etc.  '  This  construction  is 
supported  by  common-law  decisions  in  cases 
where  the  wl^l^j^deQ^^^pee.^  ^ 
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SeeHunttrv.  Cheshire,  L.  R.  8  Ch.  App.  Cas. 
7)1;  Nutter  V.  Viekerjf,  fl4  Me.  490;  Minttr'a 
A?p.  40  Fa.  Ill;  Bamea  v.  Sutim,  60  Barb. 

m. 

Carpenter*  J.  ddivered  the  opinion  of  the 
mitt 

A  win  qwaka,  not  from  its  date,  but  from 
the  death  of  the  testator,  unless  a  different  in- 
lendon  is  expressed.  The  residue  is  gi^en  to 
the  nieceft  and  nephews  an  a  class.  The  indi- 
Tiduals  composing  the  class  are  ascertained  at 
ibe  time  when  the  devise  takes  effect,  that  is  to 
far, « the  testator's  death.  The  gift  is  to  tlie 
UKesand  nephews  in  belngat  that  time.  Sail 
T  61  N.  H.  144.  This  doctrine,  like 
lil  niles  for  the  interpretation  of  wills,  rests 
iir«a  the  [^und  lhat  it  gives  effect  to  the  tes- 
uior's  intention.  A  gift  to  a  class  implies  an 
m'eotion  to  benefit  ttiose  who  congtitule  the 
dsfij  when  the  gift  takes  effect,  and  to  exclude 
il  other*.  Barber  y.  Barber,-  8  MyL  &  Cr. 
At.  There  b  nothing  in  the  present  wUl from 
vliirh  it  can  be  inferred  that  such  was  not  the 
of  the  testatrix. 

Tne  statute  providing  that  "the  heirs  in  the 
descendiag  line  of  any  leeatee  or  devisee  de- 
ceaKd  before  the  testator  shall  take  the  estate 
devised  or  he^uesthed  in  the  same  manner  the 
le-^itee  or  densee  would  have  taken  the  same 
if  be  Ittd  smriTed"  (Gen,  Laws,  chap.  198, 
I  !2)  has  DO  application.  Its  purpose  was  not  to 
Qrietf  the  testator's  intention,  or  to  change 
tt»  mks  of  consu*uction  by  which  the  inten- 
Eioo  is  determined,  but  to  provide  that,  if,  by 
Tmraof  a  legateee'a  or  devisee's  death  in  the 
testator's  lifetime,  the  gift  cannot  take  effect 
Kimended.  it  sfafill  so  to  the  lineal  descendants 
of  the  legatee  or  oevisee  rather  than  to  the 
Iwutor'a  heir  at  law  or  residuary  legatee. 
Ii  onlf  spfdies  where  the  intended  donee  dies 
Wore  the  testator,  and  where  the  property 
ia  that  e?ent  is  not  disposed  of  by  the  wifr 
wlierwise  than  by  a  residuary  clause.  If  a  de- 
nse be  to  two  or  more  and  to  the  survivor  of 
Xkio,  or  to  be  held  by  them  as  joint  tenants, 
pr  to  wch  of  a  class  of  peraons  as  may  be  liv- 
ing at  the  testatOT's  death,  and  one  diie  in  the 
le-ntor's  lifetime  leaving  issue,  a  holding  that 
mil  iffiue  take  under  the  statute  as  the  parent 
would  have  taken  had  he  survived  woiud  de- 
w  the  expressed  intention  of  the  testator.  It 
u  not  material  whether  the  intention  is  stated 
Di  e^Ktt  language  or  is  determined  by  con- 
"^rochon.  If  a  devise  generally  to  a  class  of 
penoDs,  and  a  devise  to  such  individuals  of  the 
HMs  u  may  survive  the  testator,  are  in  legal 
™«t  equivalent,  the  statute  can  no  more  be 
»PpIied  in  the  one  case  than  in  the  other,  with- 
out thwarting  the  testator's  intention.  It  cannot 
wWd  that  Belle  A.  Williston  takes  the  ioter- 
which  her  mother  would  have  taken  if  she 
iBd  outhTed  the  testMrix,  without  overruling 
twMtled  doctrine  that,  in  a  gift  to  a  class,  the 
intended  obleets  of  the  testator's  bounty  are  the 

penniH  of  the  class  who  are  in  being  at  his  de- 

Jarman,  commenting  upon  a  similar 
J^BB  staiute,  says  it  does  not  "touch  the 
ta^  of  a^rt  to  several  persons  as  joint  tenants; 
u  the  share  of  any  object  dymg  in  the  tes- 
lifrtime  would  survive  to  the  other  or 
^*>KTB,  nich  event  occadons  no  lapse,  to  pre- 
15.H. 


vent  which  is  the  avowed  object  of  the  clause 
under  consideration.  The  same  reasoning  ap- 
plies to  a  gift  to  a  fluctuating  class  of  objects 
who  are  not  ascertainable  until  the  death  of 
the  testator,  though  made  tenants  in  common. 
ThoB,  suMMSse  a  testator  to  bequeath  all  his  per- 
sonal estate  to  his  children  simply  in  equal 
shares,  it  would  seem  that  the  entire  property 
would,  as  before  the  statute,  belong  to  the 
children  who  survive  the  testator,  without  re- 
gard to  the  fact  of  any  child  having,  subse- 
quently to  the  date  of  the  will,  died  in  the  tes- 
tator's lifetime,  leaving  issue  whosiuvive  him." 
1  Jarm.  Wills,  1st  Am.  ed.  818.  So  in  3 
Wms.  Exrs.  1223,  it  is  said  that  the  sUtute 
"does  not  apply  to  gi^  to  a  class.  For  the  in- 
tention was  to  provide  against  lapse  merely,  and 
not  to  alter  the  construction  to  be  put  on  the 
will."  The  same  conclusion  undersimilar  stat- 
utes was  reached  in  Foung  v.  It^nton,  1 1  Gill, 
838;  Orou'a  Sktate.  10  Pa.  360.  See  also  Morm 
V.  Mamn,  11  Allen,  86.  A  contrary  view  was 
taken  in  Moore  t.  Ditamd,  5  R.  L  121,  and 
under  a  materially  different  atatnte  In  TtOea  v. 
Om,  9  B.  Mon.  208.  See  also  Jamimn.  v.  J9(w, 
46  Mo.  546. 

The  devisees  take  pwcaptAz.  Farmer  w.  Kim- 
hall.  46  N.  H.  485.  There  is  nothing  that  the 
testatrix  intended  that  those  who  were  her 
nieces  and  nephews  and  also  the  nieces  and 
nephews  of  her  former  husband,  should  take 
more  than  others.  Itisasif  8hehadsBid"IglTe, 
etc.,  to  my  nieces  and  nephews  by  blood  and 
by  my  marriage  with  John  Carr. 

Gau  diacJiofyed. 

Wngham,  J.,  did  not  sit;  the  others  con- 
curred. 


Daniel  R.  HAKSHALL, 
David  WADSWORTH. 


Highway  surveyors  have  no  authority  to 
arrest  the  body  to  enforce  aolleetlon 
ofahiyliwa^  tax. 

(HUlsborouffh  Dedded  July  Ifi,  1887.} 

PETITION  for  a  writ  of  habeas  corpm. 
Granted. 

The  petition  alleges  that  Joseph  £.  Wood, 
of  Hudson,  is  ille^lly  imprisoned  and  de- 
tained in  the  county  jail,  by  David  Wadsworth, 
the  jailer.  The  defendant  justifies  the  im- 
prisonment by  virtue  of  a  certificate  of  George 
W.  Marshall,  Jr.jhighwayBurveyorof  Distrfet 
No.  6  in  Hudson  for  the  year  1886-7,  upon  a 
copy  of  his  warrant  of  the  sum  said  Wood  was 
taxed  for  in  his  list ;  and  that  he  has  taken  his 
body  for  want  of  goods  and  chattels  whereon 
to  make  distress,  and  committed  him  to  jail ; 
and  that  the  defendant  detains  said  Wood  in 
his  custody  for  nonpayment  of  said  tax,  cost 
of  commitment,  and  charges  of  imprisonmeot. 

Mr,  C.  W.  Hoitt,  for  plaintiff  : 

The  petition  shoiild  be  granted,  and  writ  of 
habeas  corpus  issued.  Wood  being  illemlly  im- 
prisoned and  restrained,  i.  e.,  committed  by 
warrant  of  a  highway  surveyor. 

Gen.  Laws,  chap.  242,  1.  The  surveyor 
had  no  power  to  take  the  body  of  Wood  for 
nonpayment  of  ahigbway  tax,  and  comsut  him  i 

to  jail-  Digil  zed  oy  LjOOQ  IC 
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It  U  true  that,  by  the  law  of  1872,  highway 
surveyors  have  ail  the  powers  of  .and  are  subject 
tothe  same  liability  as,  collectors  of  taxes  (Gen. 
Laws,  chap.  73.  %  6);  but  by  the  same  chapter 
we  are  directed  that  highway  surveyors  shall 
give  DOtice  to  work  out  tax  first ;  on  neglect 
to  attend,  the  siirveyor  shall  levy  his  tax  by 
distress  or  sale  as  collectors  may  levy  the  State 
tax,  unless  he  renders  sufficient  excuse,  in 
which  case  be  is  given  another  opportunity  to 
work  it  out  9). 

Collectors  of  taxes  are  specially  authorized 
to  distrain  goods  and  sell  the  same;  and,  for 
want  of  goods  whereon  to  make  distress,  the 
coUeotor  may  take  the  body  (Oen.  Laws,  chap. 
58,  §^  4,  6,  8);  in  the  latter  case  going  one  step 
farther  than  in  the  former.  Prom  this,  we  infer 
that  the  authority  above  given,  that  surveyors 
may  faaveall  the  powers,  etc.,  is  directory,  sim- 
ply, asto  the  course  to  be  pursued  in  case  of  dis- 
tress being  made,  and  to  the  extent  set  forth  in 
the  several  sections  following  ^  6.  If  limited  to 
distress  only,  as  we  claim,  it  can  by  no  distor- 
tioD  of  language  be  successfully  claimed  that  it 
was  the  intention  of  the  Legislature  to  include 
an  arrest  in  the  meaning  of  the  word  "distrain" 
or  "distress."  A  distress  is  the  taking  of  a 
personal  chattel  out  of  the  po»e8sion  of  the 
wrongdoer  into  the  cuBtodv  of  the  injured 
party,  to  procure  a  satisfaction  for  the  wrong 
committed. 

8  Bl.  Com.  6. 

It  is  BO  recognized  by  our  statutes  (see  Oen. 
Laws,  %  7.  chap.  103;  chap.  947,  ^  24;  chap.  42, 
g  12;  chap.  57,  6,  8);  in  each  and  everv  case 
the  word  "distress"  being  applied  and  limited  to 
chattels  and  personal  property  only,  and  in  oo 
way  broadened,  or  its  signification  extended. 

We  think  that  under  the  law  as  existing 

Erior  to  1881,  and  as  above  considered,  the 
ighway  surveyor  had  no  authoritv  to  make 
the  arrest  ;  but  the  law  passed  in  18S1 
strengthens  our  position  that  the  surveyor  has 
no  such  authority.  By  this  last  Act.  surveyors 
of  highways  shall  return  their  warrants  and 
lists  to  the  selectmen,  with  a  statement  of  the 
amounts  collected  or  worked  out,  and  the 
amount  against  each  person  not  paid  or  worked 
out.  AU  claims  gainst  |thia  latter  class  shall 
be  committed  to  the  collector  of  taxes  then  in 
<^ce,  who  dull  have  all  the  powers  to  collect 
the  same  which  he  lias  to  collect  other  taxes. 
This  return  should  in  this  case  not  be  made 
until  July  next.  These  taxes,  being  assessed 
on  real  estate,  could  be  collected  from  the  real 
estate,  and  should  be  so  collected.  That  the 
real  estate  might  be  holdeo  for  the  same,  the 
Act  spedfically  states  that  the  time  for  which 
real  estate  is  hoIdflQ  for  highway  taxes  is  ex- 
tended for  one  year. 
Pamphlet  Laws,  1881,  chap.  88,  %  3. 
Axe  we  to  believe  It  was  the  intention  of  the 
law,  with  the  above  course  distinctly  mapped 
out,  to  give  to  or  to  clothe  highway  surveyors 
with  such  authority?  Would  there  have  been 
any  delinquents  at  all,  or  would  the  Legislature 
have  thought  it  necessary  to  consider  delin- 
quents, if  hidiway  surveyors  were  authorized 
to  arrest?  It  they  had  such  authority,  they 
could  collect,  if  anybody  could  do  so.  But  the 
Act  goes  still  farther,  and  specifically  clothes 
even  the  collector  of  taxes  with  alt  the  powers 
to  collect  these  highwi^  taxes  Oiat  he  has  to 
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collect  other  taxes  for  said  town  ;  so  that  here 
is  an  intim^on  that  even  the  collector  did  not 
have  such  powers  before. 

I  find  it  is  su^ested  that  the  Legislature  of 
1886  declined  to  grant  this  authority  in  expre^ 
terms,  thus  indicating  the  feeUngsof  that  body 
or  its  Intention  on  this  point. 

See  Morrison's  Town  OfiScer,  p.  880,  §  V. 
note  1,  ed.  1886. 

JtfeMTX.  J.  A.  Leaeh  and  E.  S.  (3iitt«r, 
for  defendant : 

The  only  question  raised  in  this  case,  as  we 
understand  It,  is  whether  the  selectmen  liadtbe 
power,  under  our  statute,  to  command  the  sur- 
veyor, in  the  warrant,  and  the  Surveyor  the 
power,  to  take  the  body  of  said  Wood,  the  de- 
linquent, for  nonpayment  of  a  resident,  high- 
way tax,  and  commit  him  to  the  Jail. 

If  the  statutes  give  authority  to  surveyors  of 
highways  to  arrest  delinquent  taxpayers,  in 
default  of  working  out  their  taxes  on  notice, 
and  in  default  of  exposing  goods  to  distrain, 
then  it  follows  that  the  selectmen  are  authorized 
to  issue  warrants  to  the  surveyors,  empowering 
them  to  make  arrests  under  such  circumstances. 

Highway  surveyors  have  all  the  powers  of 
collectors  of  taxes. 

Gen.  Laws,  chap.  72,  ^  6. 

Collectors  in  the  collection  of  taxes,  and  hence 
highway  surveyors,  have  all  the  powers  vested 
in  constables  in  the  service  of  a  civil  process. 

Id.  chap.  58,  §  1. 

Highway  surveyors  are  authorized  to  distrain  I 
goods  and  chatt^  of  the  delinquent  taxpayer.  | 
m  defoult  of  his  working  out  his  tax  on  notice. 

Id.  chap.  72,  ^  0. 

Collectors  of  taxes,  and  bence  highvray  snr- 
veyors,  have  the  power  of  arrest  for  nonpay- 
ment of  taxes  in  default  of  goods  to  distrain.  I 

Id.  chap.  68,  ^  8.  I 

Stat.  1^1,  chap.  88,  does  not  deprive  high- 
way surveyors  of  any  powers  which  they  had 
prior  to  tiie  passage  of  said  Act 

Section  2  of  said  Act  requires  highway  sur-  ^ 
veyors,  on  the  first  Saturday  of  July  next  aftf  r 
the  expiration  of  their  term  of  office,  to  account 
to  the  selectmen  for  the  taxes  on  their  lists,  and 
return  their  warrants  and  lists  to  the  selectmen: 
and  any  uncollected  taxes  then  upon  thdr  lista 
are  to  be  put  into  the  collector's  hands  tor  col- 
lection. I 

The  ot^ect  of  this  statute  was  to  remedy  so 
evil  which  has  long  existed  In  this  State, of  hi^ 
way  surveyors  having  In  their  hands  their  war- 
rants and  lists,  with  uncollected  taxeson  them,  j 
long  after  their  term  of  office  had  expired,  and  i 
collecting  them  from  time  to  time,  as  they  couliLj 
by  occasionally  dunning  the  delinquents.  Thn 
practice  left  the  old  lists  unsettled,  and  oft-timefl 
in  irresponrible  bands,  and  taxes  unacoonntd 
for.  Section  6  of  the  same  statute  requires  htgli 
way  surveyors,  in  certain  cases,  to  give  a  bonj 
for  the  faithful  performance  of  their  duties 
This,  statute  was  passed  to  enforce  a  more  rigid 
performance  of  their  duties,  on  the  part  of  bie}i« 
way  surveyors,  but  left  all  the  powera  wlucK 
they  previously  had  intact. 

Blodirett*  J.,  delivered  the  o{rinion  of  tbt 

court :  1 
Collectors  of  taxes  have  all  the  powers  vested 
in  constables  in  the  service  of  dvU  process  (Oen, 
Laws,  chap.  68,  g  "fraiwant  of  good* 
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ud  cbfcttels  whereon  to  make  distress,  tbe  col- 
lector mmytakfi  tbe  body  of  any  person  aeglect- 
iog  or  refiiBing  to  pay  toe  tax  assessed  against 
him,  and  commit  him  to  jail."  Id.  %  8.  Intbe 
coiiedioD  of  highway  taxes  assessed  on  residents, 
uid  on  real  estate  taxed  as  resideDt,  surveyors 
qI  highways  shall  have  all  the  powers  of,  and  be 
mbject  to  the  same  liabiiities  as,  collectors  of 
uxes.  Id.  chap.  72,  t$  6.  Tbe  effect  of  these 
provisioos  coDeeqaently  is  to(x>nfer  upon  high- 
way sarvevorB  tne  power  of  arrest  for  dod- 
pajrment  ol  taxes,  in  default  of  goods  and  cbat- 
i£b  to  distrain  ;  and  so  far  tbe  case  is  free  from 
difficult-. 

Bui  there  are  other  provisions  bearing  upon 
ibe  subject;  and  it  isafamiliarprinciple,  in  tbe 
(aastruction  of  statutes,  that  all  statutes  upon 
■he  same  sub.}ect-matter  are  to  be  considered  in 
iDterpretipg  any  one  of  them,  and  that  such  a 
'wutmctioD  is  to  be  given  to  tbe  different  parts 
of  each,  and  to  the  whole,  consistent  with  the 
words,  as  will  promote  tbe  object  and  policy 
(tntemplated  thereby.  Id  accordance  with 
^  principle  the  subsequent  §^  7  and  9  of  chap. 
72  most  be  considered.  Tbe  former  provides 
for  notice  of  the  tax  to  each  person  named  in 
the  snrveyor'a  liat,  and  of  the  time  and  place, 
and  the  tools  with  which,  he  shall  attend  to 
vorfc;  and  the  latter  reads  as  folloira:  "Ifany 
peraon  so  notified  does  not  attend  in  person,  or 
bv  one  or  more  suitable  laborers,  the  surveyor 
levy  his  tax  by  distress  or  sale  as  coUetitors 
may  levy  the  State  tax,  unless,  within  four  days 
■fter  tbe  time  so  appointed,  be  renders  to  the 
pmtjor  a  sufBcient  excuse  for  his  neglect ;  in 
wtddi  case  he  shall  be  notified  to  work  at  some 
future  time. "  By  this  section  it  is  imperatively 
made  the  duty  of  the  surveyor  to  collect  the 
(leiioquent's  ta'x  b^  distress;  and  distress  legally 
applies  and  |s  limited  to  personal  chattels  only. 
3  Bl.  Com.  6  ;  1  Bouv.  L.  Diet.  432.  This  is  re 
pestedly  lecoenized  in  our  statutes.  For  ex- 
ample: "  No  distress  shall  be  made  of  any  per- 
ws  toob  orimplenientfl  necessary  for  bis  trade 
iir  ocmpation,  nor  of  his  arms  or  utensils  of 
liouaehold  necessarv  for  ujAolding  life,  nor  of 
Ijedding  or  apparel  necessary  for  him  or  his 
family."  Gen.  Laws,  chap.  58,  5  ;  and  see  Id. 
chap.  103,  S  T,  and  chap.  55,  §§8, 10. 

Such  being  tbe  import  of  distress,  both  as  a 
'Ulutory  process  and  a  common-law  remedy, 
there  is  no  tenable  ground  for  holding  that  the 
Ugislature  intended  it  to  Include  an  arrest  of 
the  body  in  the  section  imder  consideration ; 
sod  the  effect  therefore  is  that  ^  9  has  the  force 
of  an  exception,  and  restrains'  and  limits  the 
guier&l  authority  to  arrest  conferred  by  ^  6 
Kcordingly.  Specified  provisions  relating  to  a 
pwticular  subject  must  govern  in  respect  to 
tbat  subject,  as  against  general  provisions  in 
other  parts  of  the  law,  which  might  otherwise 
be  broad  enough  to  include  it  (Felt  v.  Felt.  19 
"is.  198,  19^;  and  general  words  in  one  clause 
of  a  statute  may  be  restrained  by  the  particular 
vords  in  a  subsequent  clause  of  the  same 
rtatote.  Coeington  v.  McNiekle,  18  B.  Mod. 
268 ;  8todceU  v.  Bird.  18  Md.  484  ;  Dwar.  Stat. 
«W;  Sedg.8tat.L.48. 

_  This  construction  makes  both  sections  effec- 
tive and  consistent  with  each  other ;  and  it  is 
«1»  in  harmony  with  and  supported  by  Laws 
of  1881,  chap.  88,  g  2,  which  provides  that,  if 
Ugjiway  .taxes  remain  uDiHdd  orunworked 
IS.H. 


on  the  surveyor's  lists  at  tbe  expiration  of  his 
-term  of  ofllce,  the  sdefitmen  shall  commit  tbe 
same  to  the  collector  of  taxes  then  in  office, 
who  shall  collect  the  same  in  money,  and  have 
all  tbe  powers  to  collect  the  same  he  has  to  col- 
lect other  taxes ;  for  if  the  Legislature  bad  sup- 
IKJsed  that  highway  surveyors  were  invested 
with  authority  to  take  tbe  bodies  of  delin- 
quents, it  is  hardlv  probable  that  they  would 
have  deemed  it  to  be  either  expedient  or  neces- 
sary to  relieve  them  from  the  discbarge  of  that 
duty,  and  impose  it  upon  collectors. 
Petition  ffranled. 

Smith*  J.,  did  not  sit ;  the  others  concurred. 


Joseph  STICKNET 

V. 

Thomas  W.  BURKE. 

The  notice  reqniBite  under  the  stfttate 
to  determine  a  tenancy  at  will  may 
require  the  tenant  to  quit  at  any  time 
therein  named. 

(Herrimaok  Decided  July  K,  IW.) 

ON  defendant's  exceptions,  OtemtUd. 
Action  upon  the  Statute  of  Landlord  and 
Tenant.  Tbe  defendant  occupied  tbe  plaintiffs 
store  as  a  tenant  at  will.  The  rent  for  each 
month  was  payable  on  the  first  dav  of  the  next 
month.  January  29,  1887,  the  plaintiff  gave 
the  defendant  notice  to  quit  March  1,  1887. 
The  defendant  objected  that  tbe  notice  was  in- 
sufficient because  it  required  him  to  quit  on 
the  first  day  of  tbe  month,  and  contended  that 
it  should  have  required  him  to  quit  on  the  last 
day  of  the  month.  Tbe  court  held  that  the  no- 
tice was  sufficient,  and  the  defendant  excepted. 

Matara.  A.  F.  L.  Norria  and  Henry  Rob* 
inaon,  for  defendant: 

Tbe  case  finds  that  the  tenancy  was  not  at 
will  strictly,  and  the  rent  not  payable  on  de- 
mand, because  a  different  contract  appears. 
The  rent  was  payable  on  the  first  day  of  each 
month  for  the  whole  of  the  previous  month. 
It  was  a  tenancy  from  monu  to  month,  be- 
en use  the  rent  Dad  been  paid  In  this  wa^ 
monthly. 

CurrUr  v.  Perlev,  34  N.  H.  326,  pt.  8. 

By  tbe  terms  of  the  contract  tbe  rent  might 

have  been  made  payable  monthly,  upon  any 
day  during  the  month,  for  tbe  month  before 
such  day;  and  in  that  case  it  would  not  have 
been  necessary  that  the  notice  should  terminate 
with  the  last  day  of  any  year  or  month,  except 
of  the  current  year  or  month.  It  would  still 
be  expedient  that  the  notice  should  end  with 
tbe  current  month,  since  the  lessor  could  claim 
no  rent  for  an  unexpired  month  where  he  had 
put  an  end  to  the  lease  by  his  own  act;  and  tbe 
tenant,  for  the  same  reason,  could  not  relieve 
himself  of  the  rent  for  the  whole  month  by 
electing  to  leave  a  few  days  before  it  expired. 

Comyn,  Land.  &  T.  269 ;  Baker  v.  Adaiiu. 
5  Cush.  104;  Currier  v.  iVrify.  84  N.  H.  334. 
pt.  2. 

We  think  tbe  notices  prescribed  bv  the  stat- 
ute were  deugned  to  be  substituted  for  those 
required  at  common  law. 

Currier  v.  Ftrkv,  24  N.  H.  824.  |,> 
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In  HaxAHne  v.  CoOntm,  81  N.  H.  473,  it  is 
said  by  Bell,  J.,  that,  "  at  common  law,  it  was 
not  only  allowed,  but  it  was  indispensably 
requisite,  that  the  time  on  which  the  tenant  was 
notified  to  quit  Bhould  be  the  last  day  of  his 
year,  quarter,  etc.,  and  there  is  not  the  slight- 
est ground  in  the  statute  to  believe  that  the 
Legulature  could  have  intended  to  make  a 
change  by  which  the  notice  ahould  not  termi- 
nate on  that  day." 

In  Lta^iiU  V.  LeaviU,  47  N.  H.  841,  It  is  said 
by  Bellows,  J.,  that  in  Hazeltine  t.  CoSiurn,  31 
74.  H.  472,  it  is  said  that ' '  at  common  law  It  was 
indispensable  that  the  time  when  the  tenant  was 
notified  to  quit  should  be  the  last  day  of  his 
year,  quarter,  etc.,  and  there  is  not  the  slight- 
est ground  in  the  statute  to  believe  the  Legis- 
lature could  have  Intended  to  make  a  change 
by  which  the  notice  should  not  terminate  on 
that  day."  Thus,  our  court,  at  the  three  dif- 
ferent periods,  has  unmistakably  adopted  the 
same  law,  that  the  time  when  the  tenant  was 
notified  to  quit  should  be  the  last  day  of  his 
year,  quarter,  month,  etc  And  so  it  is  held  in 
Massachusetts,  under  a  statute  much  like  .ours: 
"  A  notice  to  quit  which  breaks  into  the  quar- 
ter, month,  or  week  is  not  a  good  notice. 

Baker  v.  Adami,  5  Cush.  99;  JPre$eott  v. 
Mm,  7  Cush.  346;  Oaka  v.  Munroe,  8  Cush. 
285-  iSktn/i?rrf  V.  Harvey,  11  Cush.  98;  Currier 
V.  Barker.  2  Gray,  334;  Steward  v.  Harding.  2 
Gray,  886. 

As  neither  party  has  a  right  to  put  an  end  to 
the  tenancy  before  the  expiration  of  the  year, 
if  the  occupation  goes  beyond  that  period,  a 
new  year  is  entered  upon,  and  a  right  to  enjoy 
it  arises. 

Taylor,  Land.  &  T.  §  476. 

For  instance,  a  tenancy  from  year  to  year 
in  England  is  said  to  be  determined  by  six 
months'  notice  to  oult,  by  which  Is  meant  a 
notice  to  quit  in  months,  or  at  the  expira- 
tion of  six  months.  So,  too,  in  case  of  a 
tenancy  from  quarter  to  quarter,  or  from 
month  to  month,  a  quarter's  or  a  month's  no- 
tice to  quit  is  required,  by  which  is  always  un- 
derstood a  notice  to  quit  at  the  expiration  of  a 
quarter  or  a  month.  Such,  in  fact,  is  the  mode 
in  which  notices  to  quit  are  almost  uniformly 
dedgnated  In  the  elementary  books,  and  in  the 
reports  <A  the  adjudged  cases. 

Oaketv.  Munroe,  8  Cush.  385;  Taylor,  Land. 
&  T.  49;  3  Arehb.  N.  P.  394;  Comyn.  Land. 
&  T.  368;  Rigftt  v.  Darby,  1  T.  R.  169;  Doe-v. 
^erue,  6  East,  121 ;  HuffeU  v.  Armitstead.  7 
Car.  &  P.  56;  i>«  v.  Oreen,  9  Ad.  &  El.  658. 

Metan.  Albin  *  Martin,  for  plaintlfF: 

The  rent  was  payable  on  the  first  day  of  each 
month.  The  landlord  sought  to  terminate  the 
lease  for  other  reasons  than  the  nonpayment 
of  rent.  The  notice  given  the  tenant  ter- 
minated the  lease  on  pay-day,  t*.  e. ,  the  1st  day 
of  ^larch.  Should  that  notice  have  terminat- 
ed the  lease  on  the  lastday  of  February?  This 
is  the  only  question  before  the  court 

The  leading  authorities  in  this  country  and 
in  Gnriand  would  require  the  notice  to  tcrml- 
nate  the  lease  on  pay-day  (March  1).  and  a  no- 
tice terminating  it  on  any  otiier  day,  for  any 
cause  except  the  nonpayment  of  rent,  would 
not  be  good. 

Walker  v.  Sharps,  14  Allen.  48;  Water$  y. 
884 


Young,  11  R.  1.  1;  Wilton  v.  Preaeott,  62 
115;  Atkim  r.  Sleeper,  7  Allen,  487. 

In  Kemp  v.  Ikrvett,  8  Camp.  510.  the 
fendant  became  tenant  on  the  39th  of  Octo 
1810,  under  an  agreement  that  he  was  alwa; 
to  be  subject  to  quit  at  three  months'  noti  ' 
Lord  Ellenborough  declared  this  to  be  a  bol 
ing  from  throe  months  to  tlu^  months, 
that  the  notice  should  have  expired  on  titbt 
January  29,  April  39,  July  29,  or  0<^Dber  31 
According  to  the  position  taken  by  the  defeni 
ant  in  the  action  at  bar,  the  notice  should  ha« 
terminated  upon  the  28th,  and  not  upon  (h^ 
29th,  of  the  above-named  months. 

In  Arktand  v.  Lutley,  9  Ad.  &  El.  871.  Den- 
man,  Ch.  J.,  uses  this  language:  "The  general 
understanding  Is,  that  terms  for  years  last  dur- 
ing the  whote  anniversary  of  the  day  from 
which  theyare  granted." 

In  the  case  at  bar  the  defendant  was  entitled 
to  the  use  of  the  premises  until  midnlgfat  of  the 
last  day  of  February,  as  against  a  notice  to 
terminate  the  lease  tor  any  reason  except  the 
nonpayment  of  rent.  To  hold  that  the  notieei 
should  terminate  upon  that  day  would,  in  ef- 
fect, deprive  him  of  some  i>ortion  of  his  term, 
and  would  be  unjust  as  between  luuUord  and 
tenant.  It  is  not  the  policy  of  the  law,  in  such 
case,  to  imix>se  this  burden  upon  the  tenant. 

There  is  nothing  in  our  statute  to  dlstingui^ 
the  above-named  cases  from  the  case  at  bar. 

Carpenter,  J. ,  delivered  the  opinion  of  ihf 
court: 

The  statute  provides  that  "any  leaaor  or, 
owner  of  any  lands  or  tenements  may  at  soy 
time  determine  any  lease  at  will  or  tenancy  al 
sufferance,  by  giving  to  the  tenant  or  occupant 
a  notice  in  writing  to  quit  the  same  at  a  daj 
therein  named."   Oeo.  Iaws,  chap.  350,  §^  1. 

In  Ourrier  v.  PwUy,  S4  N.  H.  319,  and  Hat- 
elHne  v.  CoBmm,  81  N.  H.  466,  471,  it  wai 
held,  under  this  statute,  that  the  notice  need 
not  require  the  tenant  to  quit  on  the  last  day 
of  the  year,  month,  or  week  of  the  tenancy. 

Exception*  oeerruled. 

Clark,  J.,  did  not  sit;  the  othm concurred. 


A.  Jennie  NOTES 
e. 

Town  of  BOSCAWBN. 

The  aeflrUflfeBce  of  the  driver  of  the  car- 
riage in  which  the  plaintiff  was  riding 
at  the  time  of  his  injury  is  no  defense 
to  an  action  against  a  town,  for  daa* 
ages  f^m  a  defective  hig^hvray,  by  a 
pauenKer  guilty  of  no  personal  n«[U- 
g^ce  and  havlnc  no  eontrol  over  toe 

(Merrimack — Decided  July  is.  1887.) 

CASE  for  damages  for  injuries  from  adefte- 
tive  highway.  Verdict  for  defendant.  AVv 

trial  granted. 

At  the  time  of  the  Injury  the  plaintiff  was 
riding  with  Dearborn,  her  brother-in-law,  in 
his  carriage,  which  he  was  driving.  The  plain- 
tiff requested  the  court  to  instruct  the  jury  tbu 
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the  Degiigence  of  'Dearboni,  the  driver,  could 
not  iflect  the  plaintiffs  right  to  recover,  unleas 
be  was  ber  ageot,  and  either  nnder  her  control, 
or  controlled  her  personal  conduct.  The  court 
jiutnictcd  the  jtiry  that  if  either  Dearborn  or 
ihr  pUbnlff  did  not  exerdse  ordinary  care,  and 
bj-  aueh  care  the  plaintiff  would  have  escaped 
injury,  their  verdict  should  be  |or  the  defend- 
int;  &ad  the  phuntiff  excepted. 
Mr.  D.  F.  Dndley.  for  plaintiff: 
In  actions  against  towns  for  injuries  happen- 
ii^cm  highwi^Biit  ia  incombent  on  the  plaintiff 
to  prove: 

1.  That  the  injuries  received  were  caused 
reascm  or'  some  "obstruction,  defect, 
iDsufficleDcj,  or  want  of  tendis,  which  renders 
it  (the  highway)  nnsuitftDle  for  the  travel 
tliereon." 

Geo.  Laws,  chap.  75,  §  1. 

The  defect  all^^  in  this  case  was  a  atone 
pliOBd  in  a  turnout  to  the  premises  of  an 
ibDttiog  owner,  and  outside  of  the  track  of 
oowtrd  travel.  Plaintiff  made  no  claim  that 
travel  np  and  down  the  street  was  obstructed. 

She  was  entitled  to  have  the  jury  instnicted 
•t  to  what  conditions  would  render  a  town 
liable  for  injuries  received  out^de  of  the  track 
of  onward  travel,  and  instruction  2  should 
have  been  given. 

Steri  V.  Lanraster,  57  N.  H.  88;  Sta^k  v. 
hrtmouth,  52  K.  H.  321. 

The  evidence  that  others  had  run  over  the 
nme  stone  was  admissible  to  show  its  capacity 
to  do  injury. 

DarUng  v.  Wettmoreland.  53  N.  H.  401. 

AndfuTther  to  showthatits  position  was  such 
that  it  wasdanserons  and  calculated  to  do  in  juiy. 

ikijtti  T.  Auburn,  58  N.  H.  1S1. 

And  instruction  7  should  have  been  given,  for 
io  r^jairiog  part  of  the  highway  a  reasonable 
respect  most  be  had  to  the  rights  of  all  kinds 
ttiveL  The  highway  ia  for  the  use  of  both 
teams  and  foot  travelers,  and  must  be  reason- 
abtv  safe  for  both  where  used  by  both. 

BHUardv.  Concord,  35  N.  H.  52. 

1  Hiat,  at  the  time  of  recdvinff  the  inluries 
eomidained  of.  plaintiff  was  in  the  exercise  of 
ordinary  care. 

<>D  Ibis  auestion  evidence  of  Dearborn's  char- 
acter as  a  driver  was  competent,  and  instruc- 
tioo  1  should  have  been  given. 

Sheann.  &  R.  Neg.  §  46,  note  2,  where  the 
tuea  ire  levtewed;  Blgelow.  Lead.  Cas.  Torta, 

TO. 

This  court  has  held  that  defects  in  a  wagon 
(X  bofse  unknown  to  the  plaintiff,  and  which 
lie  woold  not  be  exjwcted  to  discover  by  the 
aerdse  of  ordinary  care,  did  not  prevent  a  re- 
coTei7,although  they  contributed  to  the  injury. 

F.fl«*ip  V.  F/nfidd,  43  N.  H.  197;  (Markn. 
Barringtm.  41  N.  H.  44. 

If  pliiDtifl  was  guilty  of  no  nwligence  in  rid- 
t^witb  Dearborn,  and  some  nidt  of  Dear- 
mo'g  did  in  fact  contribute  to  the  injury,  and 
the  town  was  also  io  fault,  why  should  the  town 
ejcapc  and  lay  the  loss  on  an  innocent  person  ? 
If  this  ia  the  rule  it  must  be  supported  by  rea- 
soD.  and  the  reason  must  be  some  facts  in  the 
cue.  The  foct  of  cwitTol  seems  to  be  the  only 
™toion.  Whether  the  sujsestioQ  made  by  the 
[duDtiff  to  Dearborn  about  turning  aside  into  a 
^^MB-Toed  authorized  him  in  turning  out  where 
Kdid,  ao  as  to  make  it  her  act,  and  whether 
IN.H. 


plaintiff  could  and  did  exercise  any  control 
over  him,  may  be  questions  for  the  jury.  If 
the  court  decide  these  questions  from  the  case, 
that  shows  that  plaintiff  suggested  one  place 
and  Dearborn  turned  out  at  another,  wUch  in- 
dicates a  lack  of  control;  and  because  pWntiff 
sug^ted  turning  on  to  another  road  It  does 
not  follow  that  she  was  at  fault  for  Dearborn's 
turning  where  he  did.  If  that  act  was  sugges- 
tive of  danger,  or  evidence  of  negligence,  it 
should  not  be  attributed  to  plaintiff  unless  as  a 
matter  of  law,  without  regard  to  the  facts, 
plaintiff  is  identified  with  every  act  Dearborn 
did.  If  Dearborn's  careless  driving  had  injured 
another,  no  one  would  have  the  tonerity  tosay 
plaintiff  was  liable. 

Shearm.  &  R.  Neg.  ^  46,  note  2;  Bigelow, 
Lead.  Cas.  Torts,  72fl. 

Plaintiff  attempted  to  show  that  she  was  free 
from  fault,  by  showiug  she  was  riding  in  a  suit- 
able vehicle,  drawn  by  a  suitable  horse,  and 
driven  by  a  careful  driver.  One  seems  as  ma- 
terial as  another,  on  the  authorities  cited  above. 

If  a  town  is  bound  to  keep  Its  highways  safe 
for  careful  driving,  then  it  followsar  vtUrmini 
that  the  driving  being  careful,  the  town  is  liable. 
But  all  the  cases  hold  that  the  way  need  only 
be  reasonably  suitable  and  sufficient  for  the 
travel  thereon. 

In  Moulton  v.  Hanford,  51  Me.  127.  ft  Is  held 
that,  in  order  to  charge  the  town  for  an  injuiy, 
it  must  be  caused  by  the  defect  without  any 
other  independent  co'ntributing  cause. 

This  is  the  principle  of  the  argument  intended 
to  be  advanced  by  counsel  for  defendant.  Our 
statute  does  not  say  that  towns  are  liable  only 
for  injuries  caused  solely  liy  the  defect;  neither 
does  toe  Maine  statute,  yet  the  Maine  court 
has  so  held. 

Moulton  V,  Sanford,  tvpra. 

Our  court  has  held  the  other  way. 

Tuekerv.  Henniker.ilN.  H.  317;  Tuttle  v. 
Farmington,  58  N.  H.  18;  Winthip  v.  Enfield, 
73  N.  H.  197;  Clark  v.  Barrington,  41  N.  H.  44. 

The  Maine  court  says  it  makes  no  difference 
whether  the  plaintiff  is  to  blame  for  the  con- 
tributingcauseornot,  which  is  contrary  to  New 
Hampshire  authorities  cited. 

This  court  haviug  held  that  the  defect  need 
not  be  the  sole  cause,  and  having  enumerated 
some  of  these  contributing  causes,  viz.:  weak- 
ness in  the  hameas,  defective  bolt,  frightening 
of  a  horse  without  fault  of  the  plaintiff  (see 
argument  of  Sargent./..  43  N.  H.  3lS);  is  there 
any  reason  to  distinguish  between  these  causes 
and  defective  driving  for  which  plaindfl  Is  not 
in  fault? 

See  Little  v.  Haekett,  116  U.  S  866  (29  L.  ed. 
653),  overruling  Tliorogood  v.  Bryan,  8  C.  B. 
115,  relied  upon  by  defendant. 

I  would  suiuest  as  a  test  of  liability  on  the 
part  of  plaintiff,  whether  the  faulty  act  is  one 
she  was  bound  to  do  by  herself  or  another. 
The  bailee  of  property  has  possession  and  rep- 
resents the  owner.  But  does  a  person  accept- 
ing a  gratuitous  ride  with  another  become  sub- 
ject to  any  such  relation  to  him  as  exists  be- 
tween a  bailee  and  the  subject  of  Uie  trust?  A 
bailee  of  a  team  might  drive  ao  recklessly  near 
a  precipice  as  to  go  over.  But  need  one  who 
had  opportunity  to  see  and  appreciate  danger 
hang  on  and  go  over  with  him,  although  riding 
with  himf 
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AUffn  V.  Bo9ton  AA.B.R.C0. 106  Mass.  77. 

A  gratuitous  passenger  musE  exercise  the 
caution  the  circumstances  call  for.  Tbls  rule 
allows  DO  relaxation  of  care  and  prudence.  And 
AUyn  T.  Boston  db  A.  R.  R.  Go.  proceeds  more 
on  tbis  last  idea  than  on  the  theorr  that  the 
passenger  is  bound  by  the  acta  of  the  driver. 
It  must  be  inferred  from  Danielt  v.  L^non ,  68 
N.  H.  284,  that  the  son  was  performing  an  act 
which  the  plaindff  was  bound  to  do,  i.  e. ,  drive 
his  own  team  and  drive  where  plaintiff  said. 

But  in  this  case  plaintifl  was  not  the  owner 
or  bailee  qf  the  team, — had  no  legal  right  or 
actual  power  to  drive  or  direct  the  driver.  Nw 
does  It  appear  that  thve  was  any  circumstance 
to  indicate  danger  to  her  so  that  she  was  in  fault 
for  proceeding. 

Roinnstm  v.  New  York  Cent.  A  H.  R.  R.  R. 
Co.  28  Am.  Rep.  1:  Kruipp  v.  Dagg,  18  How. 
Pr.  16f>;  Metcalf  v.  Baker,  11  Abb.  N.  8.  491; 
Bennett  v.  New  Jeriey  R.  R.  AT.  Ci».  86  N. 
J.  L.  225;  Plummer  v.  Ottipee,  e»  N.  H.  56. 

This  court  has  gone  too  far  already  in  con- 
struing tbe  statute  to  adopt  at  this  day  the 
anomaly  that  the  statute  did  not  contemplate 
giving  a  remedy  where  careless  driving  con- 
tributed to  an  injury.  No  injiur  is  done  the 
town  by  tbe  application  of  the  doctrine  con- 
tended  for  1^  tbe  plaintiff.  If  the  way  is  "rea- 
sonaUy  suitable,"  etc.,  careful  driving  arails  a 
party  nothing;  he  must  content  himself  if  he 
meet  injury  with  the  consolation  that  his  loss  is 
accidental. 

Loekhart  v.  Leiclitenthaier,  46  Pa.  151,  is 
cited  by  Shearm.  &  R.  as  contrary  to  Thorogood 
V.  Bryan,  8  C.  B.  115,  and  itleaves  it  asaques- 
tioDof  fact  whether  carrier's  negligence  de- 
prives his  passenger  of  a  right  of  urtfon. 

9  OhioHt  484.  Is  not  a  case  in  point 

If  a  person  invited  me  to  ride  In  his  carriage 
driven  by  bis  servant,  I  might  have  a  right  of 
action  against  tbe  master  if  injured  by  tbe  neg- 
ligent act  of  the  servant;butnot,  if  by  tbe  mere 
fact  of  riding  with  that  servant  he  became  mine. 

BenntU  V.  Neu>  Jeraey  R.  R.  &  T.  Co.,  and 
Robinton  v.  Nea  York  Cent,  di  H.  R.  R.  R.  Co. 
rupra. 

A  person  may  walk  or  drive  carefully  in  the 
darkness  of  the  nigbt,  relying  upon  the  belief 
that  tbe  corporation  has  performed  its  duties, 
and  that  the  street  or  walk  is  in  a  reasonably 
safe  condidoQ. 

Dill.  Mud.  Corp.  S  1007;  Davenport  v.  Ruck- 
man.  87  N.  Y.  668;  Kent  y.  Lincoln,  82  Vt.  501; 
8U§per  V.  SaruUmn,  52  N.  H.  344. 

As  is  said  in  Davenport  v.  Ruckman,  "  He 
walks  by  faith  justified  by  law," 

I  wish  to  cite  to  tbe  court  The  Bernina, 
which  is  cited  in  S4  Cent.  L.  J.  170  (No.  8, 
Feb.  25,  1887),  as  overruling  Tftorooood  v. 
Bryan,  mpra,  thus  "  strangling"  tbe  doctrine 
there  announced  '*  in  its  biiuiplace." 

Mr.  W.  G.  Buxton,  with  Mem*.  Chaae 
*  Streeter.  for  defendant: 

Evidence  that  other  people  received  similar 
accidents  cannot  be  introduced. 

Hvbbard  v.  Concord,  80  N.  H.  521;  Collins  v. 
Dorcfietiar,  6  Cush.  896:AldricA  v.  Pelfiam,  1 
Gray,  510:  Robintim  v.  Fttchburg  &  W.  R.  R. 
Co.  7  Gray.  92;  IlineUey  v.  Barnstable.  100 
Mass.  126;  Kidder  v.  Durutable,  11  Gray,  842. 

Evidence  of  the  effects  resulting  to  other  peo- 
ple or  their  teams,  in  driving  over  this  stone, 
886 


would  depend  upon  so  many  <^erqueBtioiis, —  1 
the  rate  of  speed,  the  kind  of  vehicle,  the  load, 
the  position  of  the  party  riding,  the  direction : 
from  which  it  was  struck,  whether  by  ttie  ton  ] 
or  hind  wheels,— that  it  must  tie  within  tbe 
discretion  of  the  court  whether  it  would  be  de- 
sirable or  profitable  to  go  into  these  collateral 
questions,  and  to  what  extent  if  at  alt. 

Darting  v.  Weatmordand,  52N.H.  411;  Crotg 
v.  Wtlkins,  48  N.  H.  833;  Holyoke  v.  Grartd 
Trunk  R.  48  N.  H.  541;  NutterY.  BotUm  A  Me. 
R.  B.  60  N.  H.  488. 

Questloos  of  discretion  not  spnuaQy  reserved 
will  not  be  revised. 

Duma*  V.  Hampton,  58  N.  H.  184:  Bundf 
V.  Hyde,  SO  N.  H.  131.  and  cases  cited. 

To  satisfy  the  jury  that  a  person  riding  upon  \ 
a  stone  of  tbe  dimensions  of  this  one  would  1 
be  "shaken  up"  would  hardly  need  evidence  , 
of  the  experience  of  other  people.  So,  in  case  , 
this  evidence  could  have  been  admissible,  the  , 
plaintiff  has  suffered  nothing  by  its  rejectfaHi.  ' 

It  is  well  settled  by  the  prepondoaoce  of  ni-  I 
thoritiea,  and  upon  reason,  that  the  nefriigence  : 
of  the  driver  is  to  be  imputed  to  tbe  plaintiff, —  \ 
so  that  in  this  case,  if  either  Dearborn  or  tbe 
plaintiff  did  not  exercise  ordinary  care,  and  by  j 
such  care  tbe  plaintiff  would  have  escaped  in-  | 
jury,  tbe  plaintiff  cannot  recover.  1 

Tli&rogood  v.  Bryan,  8  C.  B.  115;  Gbttfin  v.  ! 
HilU,  8  C.  B.  128;  Armstrong  v.  Laneaihire  A  ; 
Y.  R.  Co.  10  L.  R.  Exch.  47;  Loekhart  v.  i 
Leiehtlienthaler,  4$  Pa.  151;  Puterbaugh  v.  j 
/ieawr, 9  Ohio  St.  484;  AUynv.  BottonAA.  H. 
R.  Co.  105  Mass.  77;  Smith  v.  SmiUi,  2  Pick. 
621;  Shearm.  &  R.  Neg.  475. 

In  diacuetsing  Tlwrogood  v.  Bryan,  eupra,  the 
leading  case  upon  this  8ubject,Coltnun,«/'.,  said  1 
(8  0.  B.  129):  "  As  I  understand  the  law  upon 
this  subject,  a  party  who  sustains  an  injury 
from  the  careless  or  negligent  driving  of  another 
may  maintain  an  action,  unless  be  has  him- 
self been  guilty  of  such  negligence  or  want 
of  due  care^as  to  have  contributed  or  conduced 
to  the  injury.   In  the  present  ease,  the  ncEr- 
ligcnce  that  is  relied  on  as  an  excuse  is 
not  tbe  personal  negligmce  of  the  party  in-  1 
jured,  but  the  negligence  of  the  driver  of  the  I 
omnibus  in  which  be  was  a  passenger.   But  it 
appears  to  me  that,  having  trusted  the  party  by  | 
selecting  the  particular  conveyance,  the  plain-  | 
tiff  has  so  far  identified  himself  with  tbe  owner  | 
and  her  servants  that  if  any  injury  results  from  I 
their  n^ligence  he  must  be  considered  a  party  j 
to  it   »i  other  words,  tbe  passenger  is  so  far  | 
identified  with  the  carriage  in  which  he  is  j 
traveling,  that  want  of  care  on  tbe  part  of  the  j 
driver  will  be  a  defense  of  tbe  driver  of  the  1 
carriage  which  directly  caused  the  injury."  j 

Mr.  Juetice  Maule  said:  "On  the  part  of 
tbe  plaintiff,  it  is  suggested  that  a  passenger  in  , 
a  public  conveyance  has  no  control  over  the  j 
driver.   But  I  think  that  cannot  with  propriety  | 
be  said.  He  selects  the  conveyance.   He  enters  1 
into  a  contract  with  tbe  owner,  whom,  by  his  j 
servant,  tbe  driver,  he  employs  to  drive  nim.  | 
If  he  is  dissatisfied  with  tbe  mode  of  convey-  I 
ance,  be  is  not  obliged  to  avail  himself  of  it-  | 
If  tliere  is  negligence  on  tbe  part  of  those  who  1 
have  contracted  to  carry  tha  passengers,  those  I 
who  are  injured  have  a  clear  and  undoubted 
remedy  agiunst  them.   But  it  seems  strange  to 
aay  that,  although  tbe  defendant  would  not 

n  I 
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Bsder  tbe  circnmstaDoes  be  liable  to  the  owner 
of  the  oUicT  omnibus  for  any  damage  done  to 
his  ctrriage,  be  stiU  would  tte  raponaible  for 
•a  injury  to  a  passenger." 

In  tbifi  State  we  find  no  authority  directly 
ia  ptMnt.  Wbaierertbe  driver  has  been  otber 
tban  tbe  plaintiff,  it  baa  been  assumed  tfaat  the 
plaintiff  was  respcMidble  for  the  acts  of  the 
driver, 

Jfarris  p.  LiicAfield,  35  N.  H.  276;  Oumminga 
?.  Omfer  Harbor,  67  N.  H.  17;  Stark  v.  Lan- 
aukr,  57  N.  H.  88. 

We  submit  that  the  instructions  giveo  by  the 
CDoit  were  cotrect,  explicit,  and  covered  tbe 
vbidecaae;  and  embraced,  although  in  different 
famgnage,  all  that  was  material  in  the  iostnic- 
tkmt  asked  for      tbe  plaintiff. 

Where  proper  instructions  are  givm  to  tbe 
jury,  it  is  no  ground  of  exception  that  they  are 
not  given  in  the  form  requested. 

QordoH  V.  Botton  &  Me.  R.  B.  58  N.  H.  896; 
TvOtr  V.  Peatiee,  86  N.  H.  167;  Waleott  v. 
Kiitk,  22  N.  H.  106;  Oark  t.  Wood,  84  N.  H. 
447. 

Tbe  instruction  that  the  occasion  of  the 
plaintiff's  being  in  that  part  of  tbe  highway 
vsa  to  be  taken  into  consideration  as  bearing 
iqiOD  the  subject  of  ordinary  care  was  correct. 
Qriffiit  V.  Anburn,  58  N.  H.  124. 
Id  this  case  tbe  court  Instructed  file  juir 
"that tbe  plaintiff  was  bound  to  use  reasonable 
and  ordinary  care;  and  that  the  knowledge  or 
iponoce  of  the  condition  of  tbe  road,  and  bis 
aoice  of  track,  were  material  facts  to  be  con- 
sdered  on  the  questioa  whether  be  used  such 
care."  Itwasbeld  inthatcase  thatthe  instruc- 
tfamswere  correcL 

B  tbe  instruction  given,  thatthe  jury  "might 
coorider  tbe  occasion  of  their  being  in  that  part 
d  the  road,"  was  submittiog  the  question 
whether  the  plaintiff  was  using  the  highway  as 
I  way,  there  was  no  error. 

Vaney  v.  Manchester,  58  N.  H.  480-488; 
Cinnming»  v.  Center  Harbor,  57  N.  H,  17; 
Bar^  r.  Keem,  52  N.  H.  870. 

Thecasesof  Stark  t.  Laneatter,  5?  N.  H.  88, 
«ad  «ta*  T.  P&ri»aumth,  52  N.  II.  224,  relied 
npoD  b^  tbe  plaintiff  to  sustain  her  request,  are 
aotbomies  <mly  to  the  extent  that  the  court,  in 
TefnsiDg  to  order  a  nonsuit,  did  not  err,  but 
nbtnitted  the  question  to  tbe  ;{ury  whether  tbe 
highway  was  defective.  This  is  precisely  what 
the  court  did  in  this  case. 

Jurors  are  presumed  to  be  men  of  at  least  or- 
oinuTcapaci^  and  common  intelligence,  and 
cow  not  have  failed  to  understand  tbe  charge 
liven,  which  was  at  least  sufficiently  favorable 
U)  the  plaintiff. 

Gordon  V.  Boston  <fi  Me.  R.  R.  mpra;  Cooper 
T.  Grand  Trunk  R.  49  N.  H.  209. 

When  the  law  of  a  case  is  fully,  accurately, 
Md  dearly  stated  in  the  instruction  given  the 
jury,  and  each  party  has  an  opportunity  in  ar- 
pment  to  apply  tbe  law  to  his  views  of  the 
Mct^  it  is  no  error  of  law  for  tbe  court  to  refuse 
to  instruct  the  jury  on  the  application  of  the 
»*  to  the  particular  evidence. 

PhtnixMut,  L.  In*.  Go.  v.  Clark,  59  N.H.  346; 
%T.ifoii2ton,  Id.499. 

Clark,  /..delivered  the  opinion  ot  the  court: 
ease  raises  tbe  qnestion  whether  a  person 
'ho  ii  guQty  <tf  no  personal  negligence,  receiv- 
er, a 


ing  an  injury,  while  riding  in  tbe  carriage  of 

another,  caused  by  a  defect  lo  the  highway  and 
the  carelessness  of  the  driver  over  whom  he  has 
no  cootrol,  is  prevented  by  tbe  negligence  of 
the  driver  from  recovering  against  the  town,— 
whether  tbe  negligence  of  tbe  driver  of  the  car- 
riage is  a  defense  to  an  action  brought  by  a 
passenger  personalty  free  from  fault  for  the  re- 
covery of  damages  for  an  injury  happening 
from  a  defective  highway.  Upon  thequestion 
whether  tbe  negligence  of  tbe  driver  or  man- 
ager of  a  carriage  is  imputable  to  a  passenger, 
the  authorities  are  conQicting. 

In  the  leading  ^glish  case  of  Thorogood  v. 
Bryan,  8  C.  B.  116,  a  passenger  in  alighting 
from  an  omnibus  was  thrown  down  and  in- 
jured by  the  negligent  management  of  another 
omnibus,  and  it  was  held  that  an  action  could 
not  be  maintained  against  the  owner  of  the 
latter,  if  tbe  driver  of  the  omnibus  in  which 
the  passenger  was  riding,  by  tbe  exercise  of 
proper  care  and  skill,  might  have  avoided  the 
accident  which  caused  the  injury.  Although 
this  case  has  been  criticised  by  English  judges 
we  are  not  aware  that  it  has  been  overrulea  in 
the  English  courts;  and  In  Armstrong  v.  Lian- 
cashire  dbT.R.  Co.  L.  U.  10  Exch.  47,  decided 
in  1875,  it  was  followed  and  approved.  In  tbe 
latter  case  the  plabitift  was  injured  by  a  col- 
lision of  a  train  of  the  London  ft  North- 
western Bailway  Companv,  on  which  he  was 
a  pasaenger,  with  some  coal  cars  of  tbe  defend- 
ant company.  The  jury  found  that  the  collision 
was  caused  by  tbe  joint  negligence  of  tbe  Loo- 
don  &  Northwestern  Company  and  tbe  defend- 
ant; and  it  was  held  that  the  plaintiff  was  so 
far  identified  with  the  London  &  Northwestern 
Company  that  be  could  not  recover.  12  Moak, 
Eng.  Hep.  606. 

In  this  country  tbe  doctrine  of  Thorogood  v. 
Bryan  has  been  apiHoved  and  followed  in  some 
States,  and  in  others  it  has  been  questioned  and 
its  soundness  denied;  and  tbe  weight  of  author- 
ity seems  to  be  against  it.  Cases  supporting  it 
are  found  in  Wisconsin  (Houfe  v.  PuUon,  29 
Wis.  296:  Prxdeattx  v.  Mineral  Point,  43  Wis. 
518);  inTeawjlvmi&iLockhartv.LicMentfealer, 
46  Pa.  161;  Forks  Twp.  v.  King,  84  Pa  230); 
in  Iowa  (Payne  r.  C".  R.  I.  dt  P.  R.  Co.  39  Iowa, 
623);  and  in  Vermont  {Carlisle  v.  Sheldon,  38 
Vt.  440).  Two  Massachusetts  cases  are  cited 
as  supporting  the  doctrine  (Smith  v.  Smith,  2 
Pick.  631,  and  AUyn  v.  Boston  dkA.  R.  R.  Co.  105 
Mass.  77);  but  all  that  was  decided  in  SmitJi  v. 
Smith  was  that  one  who  is  injured  by  an  ob- 
struction unlawfully  placed  in  a  highway  can- 
not maintain  an  action  for  damages  if  it  appears 
that  he  did  not  u^e  ordinaircare  by  which  the 
obstruction  might  have  been  avoided:  and 
Allyn.  V.  Boston  &  A.  B.  R.  Co.  supi-a,  merely  de- 
cides that  there  was  no  evidence  for  tbe  jury 
that  the  plaintiff  was  in  tbe  exercise  of  due 
care.  The  question  does  not  arise  in  highway 
cases  in  Massachusetts  and  Maine  as  it  is  there 
held  that  a  town  is  not  liable  for  an  injury 
caused  by  a  defect  of  the  highway  and  tbe  neg- 
ligent act  of  a  third  party  combined;  the  con- 
struction given  to  tbe  statute  being  that  no 
action  can  be  maintained  unless  tbe  injutv 
arises  wholly  from  the  defect.  Bowell  v.  Lomu, 
7  Oiay.  100;  Bheplterd  v.  Chetaea,  4  Allen,  118; 
Moviton  T.  Barnard,  61  He.  127;  Perkins  v. 
FayetUs,  68  Me.  168. 
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'Die  doctrine  of  Hiorogood  r.  Brvan  is  denied 
in  New  York  {Robijtwn  t.  Nm  York  Cent.  A 
H.  B.  B.  R.Co.  66  N.  V.  11;  Ih/er  v.  £He  ff. 
Oo.  71  N.  Y.  228):  in  New  Jersey  (Bennett  v. 
JV«w  Jw*cy  B.  R.  (ft  Tranap.  Cb.  86  N.  J.  L.  225; 
Ntw  York.  L.  B.  d-W.  B.  S.Go.  v.  ateinbrenner, 
47  N.  J.  L.  161,  171);  in  Ohio  {Tranafer  Co.  v. 
Kelly.  86  Ohio  St.  86,  91);  in  niinois  ( Wabiuth, 
St.  L.  <fe  P.  B.  Co.  V.  Shtuklet.  105  III.  864); 
in  Keatackj  (Danrille,  L.  etc.  Tp.  Boad  Go.  v. 
BUwart,  3  Met.  (Ey.)  119;  louimiUe,  O.  L. 
B.  R.  Co.  T.  Ca«e,  9  Bush,  7^);  in  California 
(Tompkiiigv.  Clay  Street  B.  B.  Go.  4  West  Const 
Be^rter,  587);  and  in  the  Supreme  Court  of  the 
United  States  in  the  recent  case  of  Little  v. 
Haekett.  118  U.  S.  366  (39  L.  ed.  662). 

The  rule  that  the  negligence  of  the  driver  or 
manager  of  a  vehicle  is  to  be  treated  as  the 
negligence  of  a  passenger,  in  an^  action  by  the 
rassenger  against  the  third  party,  is  put  upon 
the  ground  that  the  passenger,  in  selecting  the 
conve}^ce,  has  placed  himself  in  the  care  of 
the  driver,  and  hence  must  be  taken  to  be  in 
the  aame  position;  and  the  driver,  as  to  third 
persons,  is  to  be  so  far  regarded  as  the  agent  or 
servant  of  the  passenger  as  to  make  the  latter 
chargeable  with  the  driver's  negligence,  and 
hence  not  entitled  to  recover  although  he  may 
have  been  free  from  fault  himself.  In  Garliile 
V.  8/iddon,  88  Vl.  440,  which  was  an  action  for 
injury  to  a  wife,  caused  by  a  defect  in  the  high- 
way, while  riding  in  a  carriage  driven  by  her 
husband,  the  doctrine  is  stated  by  Kellogg,  J., 
as  follows:  "  The  question  is  whether  a  lack 
of  ordinary  care  and  prudence  on  the  part  of 
the  husband  is  in  law,  nnder  the  clrcumstaDces 
of  the  case,  a  bar  to  a  recovery  for  an  Injury  to 
the  wife,  when  she  herself  was  in  die  exercise 
of  that  degree  of  care,  and  was  in  no  fault  what- 
ever. The  wife  was  riding  in  a  wagon  drawn 
by  a  hoise  driven  bv  her  husband.  She  was  a 
passenger  over  the  highway,  and  she  stands  in 
no  dlffiarent  position  in  respect  to  her  rights,  as 
agafirat  the  town,  from  that  which  she  would 
occupy  if  the  driver  of  the  vehicle  in  which 
she  was  carried  bad  been,  instead  of  her  hus- 
band, one  employed  for  that  purpose.  The 
negligence  or  want  of  ordinary  care  of  her  ser- 
vant would  have  the  same  effect  and  be  attended 
with  the  same  legal  consequences  which  would 
follow  from  her  own  negligence  or  want  of 
care.  If  she  iiad  been  a  passenger  in  a  stage- 
coach on  this  occaaioD,  and  bao  received  the 
same  injury,  under  precisely  the  same  circum- 
stances, although  she  might  have  bad  a  cause 
of  action  against  the  proprietor  for  the  negli- 

rnce  or  want  of  care  of  the  driver,  we  regard 
as  clear  that  no  acdon  could  have  been  main- 
tained against  the  town,  because  the  proprietors 
and  their  driver  would,  in  respect  to  the  town, 
be  treated  as  being  her  agents  and  servants,  and 
their  negligence  or  want  of  ordinary  care  would 
be  attend^  with  the  same  consequences  whicb 
would  result  from  her  own  negligence  and 
want  of  such  care.  The  passenger  would,  in 
respect  to  the  town,  stand  upon  toe  same  foot- 
ing thai  be  would  if  he  had  himself  been  the 
dmer.  There  is  nothing  Id  the  marital  relation 
which  would  change  the  Mtnati<Hi  of  the  wife 
in  respect  to  her  bustiand's  negligence  under 
mch  circumstances;  for  the  same  consequences 
would  have  followed  if  the  relation,  instead  of 
being  that  of  husband  and  wife,  had  been  that 
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of  parent  and  child,  father  and  dsu|^iter.  or 
master  and  servant;  orif  she  had  beenan  entire 

stranger,  and  had  been  carried  by  herhusbuid, 
as  a  pa&aenger,  gratuitously  and  without  any 
expectation  of  reward.  She  was  under  the  care  : 
of  her  husband,  who  had  the  ciistody  of  her 
person  and  was  responsible  for  her  safety;  and 
any  want  of  ordinary  care  on  bis  part  is  attrib- 
utable to  her  in  the  same  degree  as  if  she  were  , 
wholly  acdng  for  herself." 

On  the  other  hand,  this  doctrine  Is  declared 
to  be  unsound,  and  in  conflict  with  the  principle 
that  no  one  should  he  denied  a  remedy  for  in-  i 
juries  sustained  without  fault  bjr  him  or  by  a 
party  under  his  control  or  direction;  that  the 
relation  of  master  and  servant,  or  principal  and  ' 
agent,  does  not  exist  la  cases  where  the  passen- 
ger has  no  control  over  the  driver;  that  it  is  tbe  , 
right  to  control  the  conduct  of  the  agent,  which  | 
is  the  foundation  of  the  doctrine  that  the  master  : 
is  to  be  affected  by  the  acts  of  bis  servant,  and  i 
that  no  one  is  responsible  for  the  negligence  of  , 
another  unless  the  latter  is  his  servant  or  agent,  i 
In  Bobingon  v.  New  York  Cent,  dk  H.  B.  B.  B.  I 
Co.  66  N.  Y.  13,  which  was  tbe  case  of  a  prason 
injured  by  a  collision  of  the  defendaiu's  train 
of  cars  with  a  canWe  in  which  the  plaindff 
was  ridlpg  by  invitation  of  the  owner,  who  was  i 
driving,  and  whose  negligence  it  was  claimed 
contributed  to  the  injury,  Church.  Ch.  J., 
saya:  "The  court  charged  the  jury  that  if  the 
defendant  was  negligent,  and  the  plaintiff  was 
free  from  negligence  herself,  she  was  entitled 
to  recover,  aJthough  the  driver  might  be  guilty 
of  negligence  which  contributed  to  the  injury. 
In  determining  this  quesUon  it  is  important  to 
lirst  ascertain  the  relation  which  existed  be- 
tween the  plaintiff  and  Conlon,  the  driver.  It 
is  very  clear,  and  was  found  by  the  jury,  that 
the  relation  of  master  and  servant  did  not  exist, 
nor  was  Conlon  in  any  sense  tbe  agent  of  the 
plaintiff.  *  *  *  It  is  therefore  tlie  case  of  a  vra- 
tuitous  ride  bva  female  upon  theinvltalicHi  of  tbe 
ownerof  the  norse  and  carriage.   The  plaintiff 
had  DO  control  of  the  vehicle,  nor  of  the  driver, 
in  its  management.    It  is  not  claimed  but  that 
Conlon  was  an  able-bodied,  competent  person 
to  manage  the  establishment,  nor  that  he  was 
intoxicated  or  in  any  way  unfit  to  have  charge 
of  it.   Upon  what  principle  is  it  that  his  negli- 
gence is  imputable  to  tUe  plaintiff?   Itls  con-  i 
ceded  that  if  by  his  aegligence  he  hul  injnied 
a  third  person,  she  would  not  be  liable.  She 
was  not  responsible  for  his  acts,  and  had  no 
right  and  no  power  to  control  them.  True,  she 
had  consented  to  ride  with  him,  but,  as  he  was 
in  every  way  competent  and  suitable,  she  was 
not  negligent  in  doing  so.    Can  she  be  held  b;' 
consenting  to  ride  with  liim  to  guaranty  hu 
perfect  care  and  diligence?  There  was  no  ne- 
cessity for  riding  with  him.  It  was  a  voluntary 
act  on  the  part  of  the  plaintiff,  but  it  was  not 
an  unlawful  or  negligent  act.   She  wasinlured 
by  the  ncgli>rence  of  a  third  person,  and  was 
free  from  negligence  herself;  and  I  am  nosble 
to  perceive  any  reason  for  imputing  Conlon's 
nej^igence  to  ber.  •  •  *  It  Is  no  excuse  fcr 
the  negligence  of  tbe  defendwt  that  another 
person's  negligence  contributed  to  tlie  injury, 
for  whose  acts  tbe  plaintiff  was  not  respons- 
ible." 

Bennett  v.  New  JerieyB.  B.  dk  Tranip.Co.^ 
N.  J.  L.  235,  was  the  case  of  a  passenger  in  a 
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bonecsr,  injured  by  the  negligent  managemeDt 
of  alocoinoiive  by  the  defendant's  engineer, 
and  tt  vas  held  no  defense  to  show  contribu- 
taej  oesli^nce  in  the  driver  of  the  horsecar. 
In  delivenng  the  opinion  of  the  court,  BeaslT, 
Ch,  J,,  said:  "Tbe  proposition  claimed  to  be 
law  is  that  where  a  passenger  enters  a  public 
cooTeyance  he,  in  some  sort,  becomes  affected 
tw  the  negliicenoe  of  the  agenta  of  thoae  in 
aarge  of  such  ooor^ance,  at  least  to  the  ex- 
tent of  debarring  him  from  suits  agunst  third 
partiea  for  fnjunes  occadoned  by  the  joint  care- 
KMoess  of  such  third  parties  and  that  of  the 
aermts  having  the  control  of  the  Tehicle  in 
which  be  is  riding.  This  portion  has  for  its 
iQMiott  the  case  of  Thorogood  v.  Bryan.  The 
aothority  is  in  every  respect  in  point.  •  *  » 
The  reason  given  for  the  judgment  is  that  the 
p&senger  in  the  omnibus  must  be  considered 
ai  identified  with  the  driver  of  the  omnibus  if 
be  voluntarily  becomes  a  passenger,  and  that 
the  n^ligence  of  the  driver  is  toe  negligeDce 
of  the  possenf^.  But  I  have  entirely  failed  to 
per»tve  how  it  is  that  the  passenger  in  a  pub- 
lic coDvevance  becomes  Mentifled,  in  any  le- 
nl  sense,  with  the  driver  of  such  conveyance. 
Sudi  identification  could  only  result  In  one  way ; 
that  is  by  considering  such  driver  the  servant 
of  tbe  passenger.  lean  see  no  ground  upon 
which  such  relationship  is  to  be  founded. 
In  a  practical  point  of  view  it  certainly  does 
nol  exist,  Tbe  passenger  has  no  control  over 
the  driver  or  agent  in  charge  of  the  vehicle. 
And  it  is  this  right  to  control  the  nrnduct  of 
tbe  agent,  which  la  the  foundation  of  the  doc- 
trine that  the  master  is  to  be  affected  by  the 
acts  of  his  servant.  To  hold  that  the  conductor 
of  a  street  car  or  of  a  railnMid  train  is  the  agent 
of  tbe  numerous  passengers  who  may  chance 
to  be  in  it  would  be  a  positive  flctioa.  In  re- 
ifity  there  is  no  such  tu;ency,  and  if  we  impute 
It,  and  correctly  apply  legal  principles,  tbe  pas- 
iCDger.  on  the  occurrence  of  an  accident  from 
tbe  carelessness  of  tbe  person  in  charge  of  the 
vdiide  in  which  he  is  being  convey^,  would 
be  wilhont  any  remedy.  It  Is  obvious  in  a  suit 
igaiost  tbe  proprietor  of  the  car  in  which  he  was 
a  passenger,  there  could  be  no  remedy,  if  the 
dnver  or  conductor  of  such  car  is  to  be  regarded 
n  the  servant  of  the  passenger.  And  so  on  the 
flune  ground  each  passenger  would  be  llaUe  to 
tray  penon  injured  the  careleasness  of  each 
drircrw  conductor,  because,  if  the  negligence 
<&  such  agent  is  to  be  attributed  to  the  passen- 
ger for  one  purpose,  it  would  be  entirely  arbi- 
trary to  say  that  he  is  not  to  be  affected  by  it 
faroUier  purposes." 

Ute  recent  case  of  lAUU  v.  Backett,  In  tbe 
Supreme  Court  of  the  United  States,  was  the 
ease  of  a  person  hiring  a  public  hack,  and  in- 
land by  a  collision  of  the  back  and  a  railway 
train,  caused  by  the  negligence  of  both  the 
managers  of  the  train  and  the  driver  of  the 
back,  over  whom  the  i>asseng6r  exercised  no 
control,  except  in  directing  where  be  wished  to 
be  coQveyed.  Speaking  for  the  court,  Mr.  Jut- 
(i«  Field  said:  "Cases  cited  from  the  English 
worts,  as  we  have  seen,  and  numerous  others 
decided  in  tbe  courts  of  this  country,  show  that 
the  relation  of  master  and  servant  does  not  ex- 
fat  between  tbe  passenger  and  driver,  or  between 
Oe  passenger  and  tbe  owner.  In  the  absence 
<^  Ihia  relation,  the  Impatatton  of  their  ne^l- 
IN.  H. 


geoce,  whm  no  fault  of  omission  or  commis- 
sion is  chargeable  to  him,  is  afiralnst  all  l^al 
rules.  If  their  negligence  could  be  imputedto 
him,  it  would  render  bim  equally  with  them  re- 
sponsible to  third  parlies  thereby  injured,  and 
would  also  preclude  him  from  maintaining  an 
action  against  the  owners  for  in  juries  reoeivra  by 
reason  of  it.  But  neither  of  tnese  conclusions 
can  be  maintained;  neither  has  the  supptHf  of 
any  adjudged  cases  entitled  to  ooosideration. 
The  truth  is,  the  decision  In  Thorogood  v. 
Bryan  rests  upon  indefensible  ground.  The 
identification  of  the  passenger  with  the  negli- 
gent driver  or  the  owner,  without  his  personal 
co-operation  or  encouragement,  is  a  ^tuitous 
assumption.  There  Is  no  such  identity.  The 
parties  are  not  in  the  same  position.  Theown- 
er  of  a  public  coDveyance  is  a  carrier,  and  the 
driver  or  person,  managing  It  is  his  servant. 
Neither  of  them  is  a  servant  of  tbe  pa.ssenger,and 
his  asserted  identity  with  them  is  contradicted  by 
the  daily  experience  of  the  world.  *  *  *  There 
is  DO  distinction  in  principle  whether  tbe  pas- 
senger beon  apublic conveyance likearailroad 
traia  or  an  omnibus,  <«  tte  on  a  hack  hired  from  n 
public  stand  In  the  street  for  a  drive.  Those 
on  a  hack  do  not  become  responsible  for  tbe 
negligence  of  the  driver  if  they  exercise  no  con- 
trm  over  him  further  than  to  indicate  the  routi 
which  they  wish  to  travel  or  theplaces  to  whicli 
they  wish  to  go.  If  be  is  their  agent  so  that 
his  negligence  can  be  imputed  to  them  to  pre- 
vent their  recovery  against  a  third  party,  be 
must  be  their  agent  in  all  other  respects,  so  far 
as  the  management  of  the  carnage  is  con- 
cerned, and  responsibility  to  third  parties  would 
attach  to  them  for  injuries  caused  by  bis  neg- 
ligence in  the  course  of  hla  employment.  But, 
as  we  have  already  stated,  responsibility  can- 
not, within  any  recognized  rules  of  law,  be 
fastened  upon  one  who  has  in  do  way  inter- 
fered with  and  controlled  In  the  matter  caus- 
ing the  injury.  From  the  simple  fact  of  hiring 
the  carriage  or  riding  in  it  no  such  liability  can 
arise.  The  party  hiring  or  riding  must  in  some 
way  have  co-operated  in  producing  the  injury 
complained  of  before  be  incurs  any  liatalitv 
for  it."  LitUe  v.  Haekett,  118  U.  8.  366,  874. 
875,  879  (39  L.  ed.  652).  These  remarks  apply 
with  equal  force  to  tbe  case  of  a  person  hiring 
a  passage  in  a  private  convevan(»  or  accepting 
a  gratuitous  invitation  to  ride  in  the  carriage 
of  another.  The  foregoing  are  actions  by  pas- 
sengers Injured  by  tbe  negligence  of  the  driver 
or  manager  of  the  conveyance  in  which  they 
were  ridmg,  coupled  with  the  negligence  of  the 
managers  of  another  public  conveyance,  but 
there  is  no  distinction  in  principle  between  them 
and  the  case  of  a  passenger  In  a  private  carrlue 
injured  by  tbenegligenceofthedriverandade- 
fect  in  the  highway. 

Tbe  question  whether  the  negligence  of  a  dri- 
ver over  whom  a  passenger  has  no  control  is  a 
bar  to  an  action  by  the  passenger  for  injurie^ 
caused  by  an  insufflcieut  highway  bas  never 
been  directly  r^sed  wdetermined  in  this  State. 
It  has  sometimes  been  assumed,  without  being 

?[U(«tioned,  that  tbe  passenger  was  responsible 
or  the  driver's  care.  The  question  can  only 
arise  in  cases  where  the  passenger  has  no  au- 
thority or  control  over  the  driver,  and  where 
the  relation  tA  master  and  servant,  or  principal 
ai^  agent,  does  not  exist  between  the  passenger 
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and  driver.  It  does  not  arise  Id  an  action  by 
tlie  owner  of  a  team  injured  by  a  defective 
higbway  while  in  the  possession  and  control  of 
a  bailee.  Proper^  cannot  of  itself  exercise 
care  or  be  guilty  of  negligence.  It  has  no  right 
or  duties  independent  of  the  owner,  and  as 
towns  are  liable  for  damages  happening  to  trav- 
elers only,  the  owner  of  a  team  injured  by  a 
defective  highway,  to  recover  against  the  town, 
must  show  uiat  at  the  time  of  tne  injury  it  was 
being  used  for  traveling  purposes,  and  man- 
aged with  reasonable  care;  and  therefore  the 
owner  is  bound  by  the  degree  of  careexerdsed 
by  the  party  to  whom  Iwnasentnuted  the  care 
of  b^  property.  To  recover  for  a  penonal  in- 
jury, a  traveler  must  show  that  he  was  person- 
ally exercising  due  care;  and  to  recover  for  an 
injury  to  property,  it  must  appear  that  the 
property  was  used  and  managed  with  due  care 
at  the  time  the  injury  was  received.  Hence 
cases  for  injury  to  a  horse  or  carriage  in  the 
(Kmtrol  of  a  bailee,  like  iVWrft  v.  LitiAJietd,  8S 
N.  H.  271;  Oummingg  v.  Center  Harhor,  67  N. 
H.  17,  and  Stark  v.  Lancaster.  57  N.  H.  88,  are 
not  authority  for  the  doctrine  that  a  passenger, 
personallv  exercising  due  care,  is  necessarily 
chargeable  with  the  negligence  of  the  driver  or 
manager  of  the  vehicle  in  which  he  is  riding. 

lo  Uie  absence  of  any  relation  of  master  and 
servant  or  principal  and  agent,  when  each  is 
independent  of  control  fay  the  other,  why  should 
a  passenger  be  chargeable  with  the  driver's 
negligence  any  more  than  the  driver  with 
the  i»8senger'8  negligence?  In  traveling  in 
the  night  an  obstruction  in  the  highway, 
unknown  to  the  driver  but  known  to  a  pas- 
senger, causes  an  injury  to  both.  By  in- 
forming the  driver  the  accident  would  have 
been  avoided,  and  the  passenger  was  charge- 
able with  negligence  in  failing  to  give  the  In- 
formation. The  passenger  cannot  recover. 
Would  his  negligence  preclude  the  driver,  who 
was  in  no  fault,  from  recovpring*  A  traveler 
on  foot  is  responsible  only  for  his  own  negli- 
gence. Why  should  a  traveler  in  a  carriage  be 
held  responsible,  not  only  for  his  own  ne^- 
gence  hut  also  for  the  negligence  of  a  driver 
over  whom  he  has  no  controU  It  is  contended . 
that  towns  are  only  required  to  keep  their  high- 
ways safe  for  careful  driving,  and  therefore  a 
imssenger  is  necessarily  affected  by  the  driver's 
negligence.  There  is  no  absolute  legal  test  of 
the  sufficiency  of  a  highway.  Like  the  ques- 
tion whether  a  person  is  a  traveler  upon  the 
highway,  it  is  ordinarily  a  question  of  fact. 
Vanuif  V.  3faneA£ster,  68  N.  H.  480.  A  high- 
way is  not  required  to  be  entirely  free  from  de- 
fects, but  it  must  be  suitable  for  the  travel 
thereon.  Gen.  Laws,  chap.  75.  §  1.  It  must 
be  reasonably  safe.  But  it  cannot  be  said  as 
matter  of  Jaw  that  a  highway  sufficient  with  a 
safe  horse,  carriage,  and  driver  is  a  reasonably 
safe  highway:  nor  Uiat  a  highway  to  be  reason- 
ably safe  must  be  sufficient  to  prevent  accidents 
with  a  vicious  horse,  a  defective  carriage,  or  a 
careless  driver. 

The  fact  that  an  injury  to  a  traveler  on  a 
highway  was  caused  by  the  combined  effect 
of  the  unsafe  condition  of  the  road  and  the 
negligence  of  a  third  person  is  no  defense  to 
the  [»rty  who  is  bound  to  keep  tho  highway 
iu  repair.  Shearm.  &  R.  Keg.;  WinAip  v. 
Bttfidd,  42  N.  H.  107;  JTorTM  v.  Litfltjkld,  85 


N.  H.  271;  Cooley.  Torts,  684.  \  A  traveler  is 
required  to  exercise  reasonable  core  in  the  use 
of  a  highway — in  the  selection  of  his  botse, 
harness,  and  carriage;  and  if  he  exercises  such 
care,  the  fact  that  toe  vices  of  the  horse  or  de- 
fects in  the  harness  or  carri^  may  have  ctm- 
curred  with  the  unsafe  condiHon  of  the  tii^- 
way  in  causing  an  injury  is  no  defense  to  the 
town.  dark  v.  &tTrington,  41  X.  H.  44; 
Tucker  v.  Henniker,  41  N.  H.  817.  In  har- 
mony with  this  rule  and  upon  principle,  we 
think  that  a  traveler  should  be  beld  to  the  ex- 
ercise of  reasonable  care  only  in  the  selection 
of  a  driver;  and  being  in  no  foult  in  the  choice 
of  his  conveyance,  and  having  no  control  over 
the  management  of  the  tram,  he  should  not  be 
held  responsible  for  the  negligence  of  the  driver, 
which  be  could  not  reasonably  anticipate  or 
prevent.  Id  Plummer  v.  Ompee,  59  N.  H.  65, 
which  was  an  action  by  a  wife  for  injuries 
from  an  obstruction  in  a  highway  while  riding 
with  her  husband,  the  defendant  clidmed  that 
the  husband  was  a  fast  and  careless  driver,  and 
introduced  in  evidence  particular  instances  of 
his  fast  and  careless  driving,  and,  subject  to 
exception,  the  plaintiff  was  permitted  to  testi^' 
•to  other  instances  of  his  careful  driving  wiien 
she  bad  been  riding  with  him,  and  it  was  held 
that  the  evidence  was  relevant  to  the  husband's 
character  for  driving  safely  or  otherwise,  and 
was  also  relevant  to  the  question  of  the  plain- 
tiff's negligence  in  selecting  a  suitable  driver 
on  the  occasion  of  the  accident. 

In  this  view  the  instructions  to  the  jury  as  to 
the  plaintiff's  responsibility  for  Dearborn's 
negligence  should  nave  been  qualified.  If  the 
plaintiff  was  in  no  fault  in  riding  with  Dear 
born,  and  in  no  way  controlled,  or  could  con- 
trol, his  management  of  the  team,  she  was  wA 
responsible  for  his  negligence. 

New  trial. 

Ca^enter.  J.,  did  not  sit;  the  others  con- 
curred. 

Addendum  by  Clark*  J.. 

Since  the  announcement  of  the  toregmag 
opinion,  and  pending  a  motion  for  a  refaeariog, 
which,  after  reargument,  was  denied,  tjie  case 
of  Tkorofjood  v.  Bryan,  8  C.  B.  115,  and  Arm- 
gtrong  v.  Caneaihire  t6  T.  li.  Go.  L.  R  10 
Exch.  47,  have  been  overruled  in  the  English 
court  of  appeal  in  the  case  of  The  Bernina,  IS 
Prob.  Div.  58.  In  delivering  his  judgment, 
after  an  exteuded  review  of  the  Engliui  and 
American  cases.  Lord  Esher,  M.  R.,  said: 
"After  having  thus  laboriously  inquired  into 
the  matter,  and  having  considered  the  case  of 
Thorogood  v.  Bryan,  8  C.  B.  115,  we  cannot 
see  any  principle  on  which  tt  con  be  sup[>orted; 
and  we  think  that,  with  the  exception  of  the 
weighty  observation  of  i^erd  Bramwell,  though 
tJiat  dora  not  seem  to  be  a  final  view,  the  pre- 

Smderance  of  Judicial  and  profestional  opin- 
n  in  England  is  against  it,  and  that  the 
weight  of  judicial  opinion  in  America  is  also 
a^inst  it.  We  are  of  opinion  that  the  propo^ 
tion  maintained  in  it  is  essentially  unjust,  and 
inconsistent  with  other  recognized  propositions 
of  law.  As  to  the  propriety  of  dealing  with  It 
at  this  time,  in  a  court  of  appeals,  it  is  a  case 
which  from  the  time  of  its  publication  his 
been  constantly  criUcteed.  No  one  can  ban 
gone  into  or  have  abstalMd  from  epiug  into  an 
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omi^bin.  nilroad.  or  sldp  on  tiie  faith  of  the 
dedrioD.  We  therefore  think  that  now  that 
the  questHHi  is  for  the  first  time  before  an  Eng- 
lish court  of  appeal,  the  case  of  Tkorogood  r. 
Bryan,  8.  C.  B.  116,  most  be  overruled." 

LiDdlcrr.  said:  "The  doctrine  of  identifl- 
calkn  laid  down  in  T&orogood  t.  Bryan,  8  C. 
By  115,  is  to  me  quite  unintelligible.  It  U  in 
tnith  a  flctitiouB  exteosloa  of  the  principles  of 
t^euy,  but  to  say  that  the  driver  of  a  public 
eoQveyance  is  the  agent  of  the  passengers  is  to 
saj  that  which  is  not  true  in  fact.  Such  a 
doctrine,  if  made  the  basis  of  further  reason- 
Sag,  leads  to  results  wbicb  are  wholly  unten- 
aMty  e.g.,  to  the  result  that  the  passengers 
voidd  be  liable  for  the  negligence  of  the  per- 
ma  driving  them,  which  is  obviously  abeurd, 
but  whidi  of  course  the  court  never  meant. 
All  the  court  meant  to  say  was  that 
fcr  purposes  of  suing  for  negligence  the 
passenger  was  in  no  better  position  than 
the  man  driving  him.  But  why  not?  The 
driver  of  a  public  vehicle  is  not  selected 
\sy  the  passenger  otherwise  than  by  being 
biUkd  by  him  as  one  of  the  public,  to  take  him 
np;  and  such  sdection — if  selection  it  can  be 
called —  does  not  create  the  relation  of  principal 
aod  agent,  or  master  and  servant,  between  the 
passenger  and  the  driver.  Tbe  passenger 
KDOWB  nothing  of  the  driver,  and  has  no  con- 
trol over  him;  nor  is  the  driver  in  any  proper 
tone  employed  by  the  pasaen^r" 

Lopes,  J.,  said:  "What  is  meant  by  the 
ptMfliger  being  'identified  with  tbe  carries'  or 
'with  the  person  having  its  management' I  am 
st  a  loss  to  understand.  In  Arrtutrong  v. 
Lanetuhwe  *  T.  R.  Go.  L.  R.  10  Exch,  47. 
Pollock,  H.,  said  he  understood  it  to  mean 
'ibat  the  plaintiff,  for  the  purposes  of  tbe  action , 
moEt  be  taken  to  be  in  the  same  position  as  the 
owner  of  the  omnibus  or  his  driver.'  If  that 
is  the  true  explanattoo,  then  the  passen^, 
Tho  is  blameless,  is  to  be  in  tbe  same  position 
as  the  driver,  who  committed  a  wrongful 
act,  or  luB  master,  who  is  responsible  for  the 
n^^ence  of  his  servant  TlUa  is  in  accord- 
ance neither  with  good  sense  nor  justice.  *  *  * 
The  more  the  dec&ion  in  TJiorogood  v.  Braan, 
9  C.  E  lis.  Is  exandned,  the  mcxe  anomalous 
rod  indefenaible  that  decision  appears.  The 
tlMray  of  Uie  identification  Of  the  passengers 
witb  tbe  negligent  driver  or  owner  is,  in  my 
OfHuon,  a  ullacy  and  a  fiction,  contrary  to 
sound  law,  and  opposed  to  ever^  principle  of 
jtxtice.  A  passenger  in  anommbus,  whose  in- 
jury is  caused  by  the  joint  negligence  of  that 
«ntiibu8  and  another,  may,  m  my  opinioD, 
ntuutain  an  action,  eith^  against  the  owner  of 
tbe  omnibus  in  which  he  was  carried,  or  the 
'  <Hheronmibus,  orbolh.  I  am  clearly  of  opinion 
that  Tkorogood  v.  Bryan,  8  C.  B.  116,  dioald 
be  overmled.''  67  Am.  Bep.  488,  404, 607,  60», 
SIO. 
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BILL  in  cqul^  to  foreclose  a  mortgage  given 
by  Simon  Greely,  one  of  tbe  defendants,  to 
the  plaintiff,  April  8,  1867,  to  secure  a  note  for 
$59.56.  dated  January  1.1861.  Cote  diaoharged. 

FatU  agi^eed. 

Some  time  prior  to  February  34, 1840,  Insley 
Greely,  of  Wilmot,  died  leaving  a  widow, 
Dolly  Qree^,  and  eight  children,  of  whom 
Simon  Greely  was  one,  and  the  defendant  Sarah 
Sargent  was  one.  Insley  Greelv  left  a  will, 
whereby  be  gave,  "  unto  my  beloved  wife, 
Dolly  Greely,  all  my  real  estate  and  personal 
property, while  remainingmy  widow,  after  pay- 
ing my  honest  debts;"  to  bis  three  daughters, 
Mary,  Sally,  and  Cinda,  |100each.  Then  fol- 
lows: "My  will  is,  as  Cinda  is  out  of  health, 
that  if  she  remains  so  and  is  nnable  to  support 
herself,  that  she  shall  have  it  from  my  property, 
and  have  one  half  of  the  house.  My  will  is 
that  if  either  of  the  three  girts,  or  all  of  them, 
should  live  unmarried,  that  they  should  have 
the  privilege  of  half  of  the  house  after  paying 
tbe  above  and  my  wife  is  done  with  the  prop- 
erty. My  will  is  that  what  is  left  be  divided 
among  my  children,  equal." 

The  testator  left  personal  property  api)ralsed 
at  $282.64,  the  "Mountain  F^rm"  apprsised  at 
$600,  and  an  undivided  half  of  the  "Homestead 
Farm"  appraised  at  $650. -in  all  $1,682.64. 

DoUy  remained  his  widow  until  her  death  in 
1871.  During  her  lifetime  she  exercised  posses- 
sion over  all  the  property  of  the  estate,  taking 
tbe  income:  and  on  January  t,  1850,  she  con- 
veyed away  the  Mountain  Farm  by  deed. 

The  mortgage  from  Simon  Greely  to  tbe 
plaintiff  wasof  "all  his  right,  title,  and  interest 
in  and  to  the  Homestead  Farm  aforesaid." 

After  the  death  of  Dolly  Greely,  the  daughter 
Sarah  presented  a  claim  ag^st  her  father's 
estate  for  six  years'  services  in  care  of  her 
mother,— $703. 

John  Greely,  the  executor,  had  not  settled 
bis  account  in  the  probate  court;  and  an  agree- 
ment under  seal  was  executed  by  all  the  heirs, 
including  Simon,forthe  appointmentof  referees 
"to  adjust,  consider,  allow,  and  determine  the 
amount  Sarah  Greely  shall  pay  to  each  of  the 
heirs  after  the  debts  against  said  estate  are  paid, 
by  the  heirs  giving  the  said  Sarah  Greely  a 
good,  valid  ^ed.  The  only  estate  at  that 
time  remaining  was  the  Homestead  Farm. 

April  18,  1871,  the  referees  reported: 

"We  find  the  estate  of  Insley  Greely  to  be 
indebted  in  the  sum  of  $800. 

"To  Sarah  Greely,  for  six  years' work,  $600. 

"To  John  Greely,  execatorof  stdd  estate,  the 
sum  of  $194.78. 

"We  also  find  estate,  in  our  judgments  and 
belief,  to  the  amount  of  $800. 

"Therefore  the  referees  award,  declare,  de- 
termine, and  say  that  the  said  Sarah  Greely 
shall  be  allowed  her  claim  of  $600  against  said 
estate,  and  that  the  said  Sarah  shall  pay  to  the 
said  John  Greely  the  sum  of  $194.78,  and  that 
sbe  is  to  pay  no  more  money  to  any  heir  wha^ 
ever  of  Insley  Greely's  estate." 

Accordingly  the  several  heirs,  including 
Simon,  made  and  executed  to  Sarah  releases  of 
their  respective  rights  in  the  homestead,  and 
Sarah  afterwards  conveyed  the  same  to  the  de- 
fendant Prescott,  as  set  forth  in  the  plaintiff's 
bOI.  I  ' 

Digitized  by  V^OOQlfl, 


TO 


New  Exglakd  Rvpobtbb— Suf.  Ct.  of  Nbw  Hahpbhibb. 


1887. 


Meurs.  William  W.  Flanders  aud  Bing>- 
ham  A  ISitchell  for  plaintiff: 

That  the  plaiDtiff's  mortgage  conveyed  to 
Iiim  an  interest  in  the  land  canoot  be  doubted. 

"Every  kind  of  interest  in  real  estate  may  be 
mortgaged,  if  it  be  subject  to  sale  nod  assign- 
ment It  does  not  matter  that  it  is  a  right  in 
remainder  or  revernoD.  a  contiofrent  interest,  or 
a  poB^bility  coupled  with  an  interest,  if  it  be 
an  interest  in  the  land  itself."' 

Jones.  Uort  %  186;  Ntiigh  t.  Miehenar,  11 
N.  J.Eq.  539. 

A  contingent  interest  under  a  wiU  may  be 
quitclaimed,  and  therefore  mortflraged, 

Wilton  T.  WUton,  83  Barb.  SSS. 

"An  estate  in  n^oainder  in  fee,  after  a  life 
estate,  may  be  mortgaged,  although,  by  the 
will  creating  the  estate,  power  is  ^ven  to  third 
persons  to  sell  the  laud  for  the  purpose  of  a 
division  among  the  devisees." 

Re  John  &  Cherry  Sts.  19  Wend.  659.  See 
also  Smith  v.  Prorin,  4  Allen,  516. 

Mr.  'Edgmr'B.,  Woodman,  for  defendants: 

From  intenial  evidence,  the  will  of  Insley 
Oreely  appears  to  have  been  written  by  him- 
self, and  without  making  use  of  the  words  and 
forms  which  serve  to  give  certainty  to  the  in- 
tentions of  the  testator.  But  it  is  abundantly 
settled  that  in  a  devise  no  technical  words  are 
necessary,  but  that  the  intention  of  tlie  testator, 
aa  collected  from  the  whole  will,  is  to  govern. 

HiOlT.  Chaffee.  14  N.  H.  315;  Fogg  M.Glark. 
1  N.H.  168;  BaU  v.  HaU,  27  N.  H.  287;  Greenl. 
Cruise,  p.  366. 

The  court  will  be  guided,  not  by  the  letter, 
but  by  the  spirit,  of  the  instrument. 

Claggett  v.  Hardy,  3  N.  H.  151. 

In  this  case  the  testator  evidently  meant  his 
wife  to  have  not  onlv  the  use  and  income  of  all 
his'property,  but  to  nave  the  power  of  disposal 
as  well;  for  it  is  only  "  what  is  left"  that  is  to 
be  divided  among  the  children,  while  the  first 
clause  gives,  not  the  "income"  or  "use,"  but 
"all  my  real  estate  and  personal  property,  while 
remaining  ray  widow." 

See  Jme$  v.  Bacon,  68  Me.  84;  Johnaon  v. 
Battelle,  125  Mass.  453. 

When  the  widow  died  in  1871,  she  still  re- 
mained hiswidow;  uid  the  defendant  contends 
that  she  took  a  fee,  defeasible  only  upon  her 
remarriage,  and  with  the  power  of  disposal  un- 
til her  death,  and  consequently  that  the  inter- 
ests of  tbe  children  in  the  homestead  did<  not 
vest  upon  tbe  death  of  the  father. 

Eaton  V.  Stroic,  18  N.  H.  820-881. 

That  the  mother,  Dolly  Qreely,  so  undo'stood, 
and  that  all  the  children  acquiesced  in  that  un- 
derstanding, appears  from  the  fact  that  she  con- 
veyed a  part  of  tbe  real  estate  by  her  own  deed, 
and  used  the  proceeds,  presumably  in  payine 
the  legacies  mentioned  in  tbe  will,  as  there 
seems  to  be  no  other  source  from  which  tbey 
could  have  been  derived.  By  the  will,  all  the 
estate  is  ^ven  to  the  wife  after  payment  of  the 
debts;  and  afterward  is  given  away  legacies  to 
the  amount  of  $800  and  the  use  a  part  of  tbe 
bouse,  when  there  is  no  way  to  pay  them  ex< 
cept  by  disposing  of  a  part  at  least  alt  the  real 
estate,  and  using  part  of  the  homestead  also. 

The  land,  being  devised  after  payment  of 
debts  and  l^aciee.  must  be  held  to  be  charged 
wiA  them. 

Oilcbriet,  Ch.  28  N.  R.  155,  and  cases 
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cited,  Pickering  v.  Pickering,  15  N.  H. 
281-290. 

It  has  been  held  in  this  State  that  a  devise  of 
lands  charged  with  the  payment  of  a  levacy 
gives  a  fee  without  words  uf  inheritance,  since 
the  testator  shall  be  presumed  as  intending  a 
benefit  to  the  object  of  his  gift. 

WaOaeeT.  WaUace,  28  N.  H.  155;  BeU  v. 
Scammon,  15  N.  H.  890. 

Tbe  settlement  of  tbe  estate  of  Insley  Greely 
out  of  court  was  assented  to  by  tbe  beirs,  and 
is  consequently  binding  upon  them  and  their 
privies  in  estate.  Tbe  interest  of  tbe  plaintiff 
was  not  of  such  character  as  would  pive  him 
any  rig^t  to  interfere  with  the  settlement. 
Whether  tbe  interests  of  the  children  came  1^ 
devise  from  the  father,  or  by  descent  from  the 
mother,  Simon  Qreely's  interest  was  the  same; 
and  the  matter  of  tbe  award  was  a  simple  and 
direct  way  of  determining  that  interest.  It  is 
not  necessary  to  claim  that  the  award  was  valid 
or  binding;  it  is  enough  to  show  that  the  heirs 
acted  in  good  faith,  recognizing  its  fairness  as 
a  method  of  determining  the  utereste  of  the 
different  children  by  disinterested  persons. 
And,  collaterally,  the  award  is  competent  to 
show  that  Simon  Greely  not  only  had  nothing 
of  value  in  the  ratate,  but  that  he  never  received 
anything  as  compensation  when  he  joined  with 
the  other  heirs  m  perfecting  a  title  for  Sarah 
Greely. 

Even  if  the  widow  took  but  a  life  estate,  with 
power  of  disposal,  the  interests  of  tbe  children 
were  continent  upon  how  much  was  dispofled 
of  by  the  widow  in  her  lifetime,  and  was  not 
an  interest  in  "land,"  and  subject  to  mort)!jaM, 
but  only  a  possible  interest  in  what  might  oe 
.  left,  whether  it  ^1  consisted  in  personal  prop- 
erty, the  proceeds  of  land,  or  the  land  itself. 

MeKetm^s  App.  41  Conn.  607;  Hall  v.  0»a/*- 
fee.  14  N.  H.  235;  Harrit  v.  Knapp,  21  Pick. 
416. 

It  is  well  settled  that  a  mere  possibility  or 
expectant^  of  acquiring  property,  without  any 
present  interest  in  it.  is  not  a  subject  of  mort- 

yler  v.  Gommonieealtk,  40  Pa.  87;  L<w  v. 
Pew.  'm  Mass.  847. 

And  it  seems  to  us  that  there  are  equities  in 
this  case  which  should  be  considered  by  the 
court,  and  which  should  act  as  an  estoppel  to 
this  plaintiff  in  his  attempt  to  foreclose  upon 
property  in  possession  of  Sarah  Sargent,  for  a 
debt  due  him  from  Simon  Greely. 

Tbe  plaintiff  obtained  the  mortgage  iu  ques- 
tion twenty  years  ago,  and  for  security  on  a 
note  now  more  than  twenty-i^x  yeats  old. 

The  widow  of  Insley  Greely  died  only  four 
years  after  the  mortgage  was  given,  and  in  the 
same  year  the  referees  made  their  award,  upon 
which  the  children  acted,  and  the  homestead 
(upon  one  eighth  of  an  undivided  half  of  which 
the  mortgage  is  claimed  to  o[>erate)  paased  into 
the  possession  of  Sarah  Greely,  and  has  so  re- 
mained ever  since,  although  a  mortgage 'bas 
been  given  by  her  to  secure  a  loan  fnmi  Simon 
G.  Prescott,  as  mentioned  in  the  plaintiff's  bill 
The  plaintiff  bas  remained  passive  for  fifteen 
years  without  any  suggestion  to  the  parties  in 
possession  that  he  claimed  any  interest,  al- 
though living  within  a  stone's  throw  of  tbe 
premises;  and  he  should  now  be  estopped  from 
setting  up  a  title  tbat  would  practically  oblige 
^  I  1  N.  H. 
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Sarah  Sargait  topftyfrom  her  own  estate  abill 
wbidlahe  never  contrBcted,  and  in  which  she 
never  bad  any  interest  whatever. 

Bes2)ansv.  Handy,  87  N.  H.  65;  Simons  v. 
Sttde,  36  N.  H.  7»-79;  Or^t  v.  N</rcTot»,  85 
E  99;  Riehardaott  v.  Chickenng,  41  N.  H. 
889;  Rankt  t.        2  N.  H.  167. 

Allen,  J. ,  deliTered  the  opioion  of  the  court : 

The  interest  of  Simoo  Greely,  the  mortgagor 
and  one  of  the  children  of  losley  Qreety,  the 
teitatOT,  in  tbe  Homestead  Farm  at  the  time  the 
QKHlgage  was  made  was  that  of  a  residuary 
derioee  id  commoD  with  his  brothers  and  sU- 
teiB.  That  interest  vested  in  the  devisee  on  the 
tcatalor's  death,  sub^'ect  to  the  payment  of  debts 
and  legacies,  tbe  widow's  use  of  tbe  property 
during  widowhood,  tbe  conditional  support  of 
tbedaa^ter  Cinda,  and  theprivilegeof  a  home 
to  the  three  daugbters  if  ther  ehoula  remain  un- 
Hurried.  That  interest,  therefore,  was  one 
tlutmi^t  be  conveyed  and  passed  by  tbe  mort- 
gage. Jone8,Mort.gl86;8Waahb.BealPTop. 
pp.S^.  801,  802. 

The  cl^m  of  Sarah,  one  of  tbe  defendants, 
•rooe  9nba»}uent  to  the  death  of  the  testator, 
and  cannot  be  made  a  debt  against  his  estate,  to 
the  payment  of  which  Simon's  interest  is  sub- 
jected or  postponed.  The  other  children  might 
join  in  tbe  payment  of  the  claim,  and  they  are 
Kxmd  by  their  submission  to  arbitration  and 
bj-the  award  of  the  arbitrators.  Tbe  mort- 
was  made  prior  to  tbe  snbmissioD  and 
award,  and,  in  fact,  prior  to  tbe  existence  of 
most  of  tbe  claim;  and  tbe  plaintiff  was  not  a 
party  to  tbe  proceeding,  and  in  no  way  recog- 
niKd  or  consented  to  it;  and  his  interest  as 
moctgi^iee  cannot  be  affected  by  it.  The  debts, 
lenoEes,  li^ts  of  tbe  widow  uid  datw:hteni,  to 
wnicb  Siium's  interest  was  by  the  will  sub- 
iMted,  are,  so  far  as  the  case  shows,  satisfied. 
The  debts  and  I^acies  are  paid;  the  death  of 
the  widow  and  two  of  the  daughters,  and  the 
marriace  of  Sarah,  were  events  which  termi- 
nated their  respective  tnterbsts  in  the  land,  upon 
Simm's  ebarc  of  which  no  charge  remains  ex- 
cept the  mortgage  to  the  plaioti^  who  is  enti- 
tled to  a  decree  of  foreclosure  of  Simon's  inter- 
est in  tlie  homertead. 

Com  ditekarged. 

Cluk,/.,  dfidnotait;  tbe  others  concurred. 


Wilder  P.  CLARE 

u. 

Sarah  L.  JACKSOK. 

1.  The  pareluu«.  bramortg»^e.  of  the 
eqnlty  of  rademptlon.  at  a  sale  by  tbe 
mort^agor^H  assif^ee  in  insolvency,  luis 
the  effect  of  a  legal  foreclosure,  and 
satisfies  the  inortga^  debt  to  the  extent 
of  the  value  of  the  premises  so  acquired. 

3.  By  such  porchase  the  mortflfa^e  is 
not  estopped  flroaa  cl>lBiing  that  the 
property  Ib  of  leva  value  tluun  the 
amount  of  the  debt ;  and  a  writ  of  entry 
may  be  maintained  upon  a  mortgage  of 
other  land,  given  to  secure  the  same 
original  debt. 

(Gfaedilie — ^Deidded  July  U,  U87.) 
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BIT  of  entry  on  a  mortgage  of  land  In 
Rindge,  dated  March  81, 1881,  to  secure 
notes  of  that  date  amounting  to  $6,000.  AeUon 
sustained. 

Facts  agreed.  On  the  same  date  a  mortgage 
of  certain  lands  in  Massachusetts  was  given  to 
secure  the  same  notes. 

Tbe  mortgagor,  a  resident  and  citizen  of 
Massachusetts,  was  declared  insolvent  under 
the  laws  of  that  State;  and  his  assignees,  on 
tbe  24tb  of  June,  1884,  sold  at  auction  his 
equity  of  redemption  to  the  plaintiff,  who  bid 
on  the  same  for  a  nominal  sum  because  he  be- 
lieved that  to  be  the  least  expensive  way  of 
foreclosing  bis  mortgage.  The  value  of  the 
mortgaged  property  in  Massachusetts  was 
much  less  than  the  amount  due  on  the  mort- 
gage debt  at  that  time,  and  the  plaintifl  now 
seeks  to  apply  tbe  demanded  real  estate  to  the 
payment  of  the  amount  still  due. 

The  defendant  contends  that  the  plaintiff  is 
estopped  from  maintaining  this  suit  by  bidding 
off  the  equity  of  redemptSm  in  Massachusetts. 

Prior  to  the  assignees*  sale,  the  defendant  at* 
tached  tbe  demanded  premises  on  a  claim 
against  the  mortgagor  which  arose  after  the 
mortgage;  and,  having  obtained  judgment, 
duly  levied  his  execution  thereon.  The  plain- 
tiff Knew  of  the  attachmcQt  and  the  commence- 
ment of  tbe  levy  before  he  purchased  the  equity 
of  redemption. 

Messrs.  B.  Wadlelffh  and  C.  F.  Web- 
ster, for  plaintifl; 

By  a  legal  foreclosure  tbe  mortgagee  ac- 
quires tbe  mortgaged  property,  and  to  the  ex- 
tent of  its  value  it  extinguishes  tbe  mortgage 
debt,  but  no  farther. 

2  Jones,  Mort.  %  950,  and  authorities  cited; 
Green  v.  Croat,  45  N.  H.  574. 

Tbe  purchase  of  the  equity  of  redemption  by 
a  mortgagee  has  tbe  same  effect. 

Ibid.;  Post  V.  Trddeemen's  Bank.  28  Oonn. 
420;  Findtajf  v.  Hotmer,  2  Conn.  850;  Spencer 
^.Harford,  4 Wend.  881;  Puffery.  Clark,  1 
Allen,  80. 

The  union  of  the  titles  of  tbe  mortgagor  and 
mortgagee  in  tbe  latter  or  his  assignee  is  tanta- 
mount to  a  foreclosure,  and  is  payment  of  the 
mortgage  debt  to  the  extent  of  the  value  of  the 
premises. 

2  Jones,  Mort.  ^  951,  and  authorities  cited. 

Messrs.  Batchelder  A  Faulkner  and 
H.  W.  Briifham,  for  defendant: 

By  the  Massachusetts  Statute,  chap.  118,  ^27, 
tbe  mortgagee  had  tbe  right  to  have  tbe  value 
of  his  security  determined  by  a  sale  of  tbe 

Sroperty,  the  proceeds  of  the  sale  applied  to  bis 
ebt,  and  then  prove  tbe  balance  of  bis  claim; 
or  to  release  bis  mortgage  to  the  assignees  and 
then  prove  the  whole  of  his  claim.  "If  tbe 
property  is  not  so  sold  or  released  and  delivered 
up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  bis  debt." 

The  assignees  had  the  right,  also,  if  they  con- 
sidered the  property  of  greater  value  thui  tbe 
debt,  to  sell  the  equity  of  redemption  for  the 
benefit  of  tbe  estate,  without  request  from  tbe 
mortgagee.  The  fact  that  they  offer  it  for  sale 
is  proof  that  they  consider  tbe  property  of 
greater  value  than  tbe  mortgage,  otherwise  it 
would  be  idle  to  go  through  tne^form  of  a  sale. 

He  Lambert,  2  Nat.  Bankr.  Reg.  426; 
Bowie,  1  Nat.  Bankr.  Reg.  638.    ^  . 
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The  proceeds  of  such  sale  are  held  "to  be  the 
price  or  value  of  tbe  interest  so  sold,  and  with 
B  knowledge  of  the  incumbrances." 
Be  Mebane,  8  Nat  Baofer.  R^.  847;  Re  MeCld- 
lan,  1  Nat.  Bankr.  Reg.  889;  Second  Nat.  Bank 
V.  Nat,  Staie  Bank  d/Nemn*,  17  Nat.  Bankr. 
Reg.  49. 

The  mortgagee  did  not  avail  himself  of  the 
provision  of  the  statute  to  have  the  value  of  his 
security  determined;  aod.afterthus  acquiescing 
in  the  position  taken  by  the  assignee,  he  ratified 
it  1^  purchasing  the  equity  at  auction,  paying 
acoDsideralion  therefor,  and  taking  a  deed  from 
him.  By  the  statute  above  quoted  he  was 
barred  from  proving  bis  cLum  against  the  In- 
solvent, and  after  purchasing  the  equity  with- 
out any  understanding  with  the  assignee  or  tbe 
insolvent  that  he  was  purchasing  for  any  other 
purpose  than  to  become  the  sole  owner  of  the 
property,  he  placed  himself  in  such  a  pontion 
Uiat,  bad  the  insolvent  failed  to  procure  a  dis- 
charge, he  could  not  have  enforced  his  claim 
against  him  or  his  reprraentatives.  And  we 
submit  that,  when  the  holder  of  a  note  has,  by 
his  acts,  placed  himself  in  such  a  position  to- 
ward the  maker  that  he  cannot  exact  payment 
of  him  or  his  representatives,  be  cannot,  after- 
wards, set  np  nonpayment  of  the  same  note 
against  the  rights  of  others.  The  plaintiff 
could  have  taken  no  action^lpon  hts  note  after 
the  maker  went  into  insolvency,  until  he  bad 
brought  himself  within  the  proviaions  of  the 
statute  we  have  cited. 

Lanekton  v.  Woleott,  6  Met.  805. 

This  he  elected  not  to  do,  and,  having  taken 
a  different  course,  must  abide  by  the  insults  of 
his  action. 

By  purchasing  the  equi^andtaking  the  deed, 
the  two  estates  became  merged  in  Clark,  sod 
the  debt  became  extinguished. 

Nmria  v.  Morriaon,  45  N.  H.  499. 

Blod^tt,  J.,  delivered  the  opinion  of  tbe 
court: 

For  the  purposes  of  this  case  it  is  agreed  that 
the  value  of  the  Massachmetts  lands  was  much 
less  than  the  amount  of  the  mortgage  debt,  and 
that  tbe  plaintiff  purchased  the  equity  of  re- 
demption for  a  nominal  sum  at  the  auction  sale 
by  the  mortgagor's  assignee  in  insolvency,  "be- 
cause he  believed  that  to  be  the  least  expensive 
way  of  foreclosing  bis  mortgage."  Under  these 
(nrcumstances,  and  as  against  those  lands,  .the 
union  of  the  titles  of  the  mortgagor  and  the 
mortgagee  undoubtedly  became  perfected  in 
tbe  latter,  and  his  remedy  exhausted,  but  the 
mortga^  debt  was  neither  satisfied  in  fact  nor 
extinguished  in  law.  To  hold  otherwise  would 
obviously  be  inequitable,  and  in  such  case  it  is 
held  that  (he  union  of  titles  will  not  of  itself 
be  considered  merger,  so  as  to  operate  as  pay- 
ment or  satisfaction  of  the  mortgue  ^bt;  and 
this  is  the  rule  both  at  law  in  equity. 
Walker  v.  Baxter.  2«  Vt.  710. 

To  the  extent  of  the  value  of  the  property 
acctuired,  at  the  time  when  the  mort^i^rs 
rignt  therein  was  extinguished,  the  plamtiff's 
mortgage  debt  is  to  be  regarded  as  satisfied, 
and  his  mortgage  lien  released,  but  no  further. 

A  forecloeure  upon  the  property  would  have 
had  this  effect  {Smith  v.  Packard,  19  N.  H. 
676;  Own  v.  Orott.  46  N.  H.  574;  Fletehtrr. 
CfhambgrUn,  61 N.  H.  488;  S  Jones,  Mort.  gOSO); 
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and  no  reason  is  perceived  why  the  purchase 
of  the  mortgagor's  equity  should  not  have  the 
same  effect.  TheprocessofforeokmiTe  isonly 
one  of  the  ways  and  remedies  of  a  mortgagee 
to  obtoin  an  absolute  title  to.  the  proper^. 
Among  others,  he  may  obtain  such  title  by  be- 
coming the  purchaser  of  the  equity  of  redemp 
tion  Ht  a  sale  by  the  mortgagor's  assignee  m 
insolvency,  or  on  execution,  ooth  of  which  may 
often  be  a  convenient  and  inexpensive  mode  of 
procedure;  and  as  the  law  gives  tbe  mortgagor 
the  sanw  lif^t  to  redeon  from  a  sde  aa  f rcnn  a 
foreclosuTe,  and  imposes  the  same  aeoouutiiMl- 
ity  for  rents  and  profits  upon  the  mortgagee, 
there  would  seem  to  be  no  difference  in  princi- 
ple between  the  one  mode  and  tbe  other  io  re- 
spect to  the  mortgage  debt;  and  wears  of  opin- 
ion there  is  none. 

Such,  aiao,  is  the  weight  of  authority.  "The 
purchase  of  the  equity  of  redemption  bjr  the 
mortgagee  at  a  sale  oy  tbe  mortgagor's  assignee 
in  iDSolvency,  or  on  execution,  is  not  at  law  a 
satisfaction  of  tbe  mortgage  debt,  and  the  mort- 
gagee is  not  estopped  from  claiming  that  the 
property  is  of  less  value  than  tbe  amount  of 
the  debt."  2  Jones,  Mort.  §  950;  Murpkyv. 
EUiott,  6  Blackf.  4«2  ;  JohntUm  v.  Watmn.  7 
Bhickf.  174;  apeer  v.  WhiteMd,  10  N.  J.  Eq. 
107;  Lydaker  v.  Sogert,  88  N.  J.  Eq.  186: 
Weiiker  v.  Baxter,  aupra  ;  FiTidtay  r.  Motmer, 
3  Conn.  850:  Pott  v.  Tradetmm't  Bank,  28 
Conn.  420.  And  see  Marston  v.  Martton,  45 
Me.  412;  Puffer  v.  Clark,  7  Allen,  80;  Spencer 
V.  Harford,  4  Wend.  881;  Hat^t  App.,  40  Pa. 
200. 

T7w,  plaintiff  may  Vierefore  maintain  (hit  ac- 
tion, and  if  no  other.meaus  are  or  have  been 
taken  to  ascertain  the  value  of  the  Haasacfau- 
setts  lands  embraced  in  his  morteage.  It  m«y 
be  proved  on  the  trial  un'der  the  pleaoinwFdM- 
seitin.    Green  v.  Ch-osa,  aupra. 

Gate  diaeharged. 

Cftrpenter.  J.,  did  not  sit;  the  others  con- 
curred. 


BROWN 
WEST. 

To  a  writ  of- entry  to  foreoloae  a  mort- 
eaMthe  defendant  pleaded  a  former 
jadgment  upon  the  same  mortgage,  and 
payment  of  the  amount  thereupon  ad- 
judged to  be  due.  Beplioatioo,  that 
one  of  the  mortgage  notes  then  due 
was  not  included  in  Uie  judgment.  Re- 
Joinder,  that  the  amount  of  the  former 
judgment  was  the  sum  adjudged  to  be 
due  on  all  the  notes  secured  by  the 
mortgage.  The  plaintiff  having  de- 
murred to  the  rejoinder  the  demurrer 
was  overruled. 


0 


(HfllBbwoo^ — July  IB,  Usr.) 

N  demurrer  to  rejoinder.   Demurrer  oter- 

ruied. 

Writ  of  entry  to  foreclose  a  mortgage. 
that  tbe  plaintiff  at  a  former  term  reoovnea 
judgment  for  tbe  possession  of  the  demanded 
premises  under  ana  by  virtue  of  the  same  mort- 
gage. Beplicatimi,  uiat  the  former  judgment 
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vfts  a  conditional  judgment  for  the  sum  of 
|3,080.7S,  the  amount  due  upon  four  notes 
Bcofed  bjr  said  morteage.  from  which  the 
BKmbeB  vere  redeemed^  ana  that  the  plaintiff 
brings  this  action  to  foredose  the  mottgaee  be- 
csoK  of  the  nonpayment  of  an  additional  note 
for  the  sum  of  $«00  secured  br  said  mortgage, 
awl  not  tocluded  in  said  condltioiial  judgment. 
Rejoinder,  that  in  the  former  action  the  court 
adjuileed  the  sum  of  $8,080.79  to  be  the  amount 
due  apMi  all  the  notes  secured  by  said  mort- 
and  rendered  said  conditional  judgment 
Omfor,  which  amooot,  with  all  lawful  costs, 
was  paid  by  the  deftodant  to  the  plaintiff,  and 
tbe  mort^jt;ed  premises  redeonea  from  said 
Diortffa^;  and  that  the  plaintiff  was  thereby 
ffloppea  to  maintain  that  said  $800  note  was 
Dot  included  in  said  judgment,  and  also  estop- 
ped to  maintain  this  action.  The  pluiotiff 
denuured. 

Xtmn.  Solloway  ft  ToplUT,  for  the  plain- 
tiff. 

Mr.  B.  Wadleifl-h,  for  the  defendant: 

Tbe  plaintiff  alleges  that  this  writ  of  entry  is 
broQght  on  account  of  said  note  for  $800  (which 
became  due  on  the  2lBt  of  May,  1877,  about 
three  years  before  the  recovery  of  said  condi- 
tional  judgment),  and  that  the  same  is  still  un- 
piid  and  doe  to  the  plaintiff. 

Hie  defendant,  in  her  rejoinder,  aHeges  that, 
iipcHi  tbe  focts  pleaded,  the  mortgaged  prem- 
iaes  woe  redeemed  from  tbe  mortgage,  and 
that  tbe  plaintiff  was  thereby  estopped  to  main- 
taiu  that  said  $800  note  was  not  included  in  said 
jodgment,  and  was  also  estopped  to  maintain 
thk  action. 

The  demurrer  admits: 

1.  That  tliis  writ  is  lm>ught  for  the  same 
mtiy  and  dissei^  that  the  i>rior  writ  was 
broortitfor. 

2.  That  tbe  $800  note  on  account  of  which 
tbbwrit  is  brought  became  due  two  years  be- 
icav  the  commencement  of  said  prior  suit,  and 
ucarly  three  years  before  the  rendition  of  said 
condnioiial  ju^snient. 

8l  That  the  phlntifl  was,  when  she  brought 
the  prior  writ,  and  long  before,  and  ever  there- 
after until  the  payment  of  the  amotmt  of  the 
GooditioDal  judgment  in  the  same,  the  sole 
owner  of  said  mortgage  and  all  the  unpaid 
notes  secured  thereby. 

4  That  the  court  adjudged,  when  said  con- 
ditioQal  judgment  was  rendered,  that  there  was 
doe  to  the  puiintiff  on  all  the  notes  secured  by 
tbe  mortgage  the  sum  of  $8,980.79. 

5.  That,  by  the  facts  pleaded,  the  mortgaged 
premises  were  redeemed  from  said  mortgage, 
and  that  the  plaintiff  is  estopped  to  maintain 
that  the  $800  note  was  not  included  in  said 
judgment,  and  is  estopped  to  maintain  this 
Ktion. 

The  oMi^tional  judgment  was  for  the  sum 
Thidi  the  court  adjudged  to  be  due  (m  all  the 
natnsecnred  by  the  mortgage. 

Oat.  Laws.  chap.  382,  g  12. 

The  amount  due  on  the  $800  note,  and  on  all 
■he  other  notes,  is  re*  judicata,  and  cannot  now 
be  inqaiied  into. 

Freem.  Judg.  %  249,  and  authorities  cited. 

The  writ  in  this  suit  is  dated  August  1. 1885, 
nan  than  dght  years  after  the  $800  note  be- 
came do^  and  mora  Uian  five  years  after  the 
KBdilirai  of  tbe  conditional  Judgment.  To 
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allow  the  correctness  of  tbe  former  judgmen,t 
to  be  Inquired  into  would  not  only  overturn  the 
long-settled  and  reasonable  role,  but  would 
estfAttah  a  most  dangerotu  iHreoeoBnt 

Clark,  J.,  delivered  the  opinion  of  the  court: 
The  facts  alleged  In  the  rejoinder  and  admit- 
ted by  the  demurrer  are  sufficient  to  constitute 
a  defense  to  the  plaintifl*8  action. 
I)emurrer  <nerruUd. 

Smith*  J.,  did  not  sit;  the  others  concurxed. 


Charles  B.  GAFNET,  Ezr., 

e. 

Susan  EENI80N  et  al 

1.  Wbere  a  testator  directed  that  an 
ample  sum  of  money  be  put  in  some 
savings  bank,  the  Ineoine  to  be  snf> 
flcient  to  keep  his  burial  lot  in  good 
condition  and  enlarge  the  same  if  neces- 
sary, the  court  at  the  trial  term,  upon* 
a  bill  iu  equity  by  the  exeoator  for  in- 
stmetiona,  max  the  mm  to  be  bo 
Invested. 

2.  A  provision  in  a  will  that  tbe  income 
of  a  certain  fund  shall  be  applied  for 
the  relief  of  the  moat  destitute  of  the 
tesiator's  relatives  is  not  void  for 
uncertainty,  but  a  cliaritable  trust  is 
thereby  created,  to  be  exeouted  by  the 
executor  according  to  his  discretion,  un- 
der the  sapervision  of  the  ooort. 

8.  A  direction  by  the  testator  that  cer- 
tain legades  be  set  off  tb  the  legatees 
in  real  estate,!^  three  experienced  and 
disinterested  persons,  will  be  upheld: 
and  if  the  parties  interested  do  not 
agree  upon  the  persons  to  make  the  set- 
off, the  court  will  appoint. 

4.  Questions  which  have  not  yet  arisen 
in  the  course' of  administration  will 
not  ordinarily  be  considered  by  tbe 
court;  but  a  further  application  for  di- 
rection may  be  made  by  the  executor,  If 
necessary,  when  they  do  arise. 

(CarroU  Decided  July  l^  188T.) 

BILL  in  equity  by  the  executor  of  the  will 
of  Jofliah  Thurston  for  direction  as  to  cer- 
tain clauses  of  the  will    Gage  diteharged. 

Section  10  contains  the  following:  "  I  give 
and  devise  to  my  beloved  brother  William 
Thurston  the  sole  use  of  the  farm  he  now  oc- 
cupies, for  the  term  of  his  natural  life,  and 
after  his  decease  to  his  son,  Josiah  W.  Thurs- 
ton, durinf  the  term  oi  hU  natural  life,  and 
after  his  decease  I  alye  and  devise  the  same  to 
his  oldest  child."  The  farm  consisted  of  two 
tracts  In  Effingham  about  a  mile  apart.  There 
was  also  a  piece  of  meadow  land,  about  8  acres, 
in  Freedom,  two  miles  away,  occupied  as  part 
of  tbe  farm  at  the  date  of  the  will.  Does  the 
devise  cover  the  meadow  land  7  Does  the  estate 
go  to  the  oldest  child  of  Josiah  W.  Thurston 
who  was  living  at  tbe  death  of  the  testator,  or 
to  the  oldest  cbUd  who  may  be  living  at  the 
death  of  Josiah  W.? 

^  Insecttonl6thetestator^hr^l@^^ 
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to  pQt  in  some  savings  bank  *  'an  ample  sum  of 
taoney,  the  income  of  which  sum  always  to  be 
sufflcieDt  to  keep  said  lot  (burial  lot)  in  good 
condition,  and  to  enlarge  tbe  same  if  neces- 
sary."  What  la  "an  ample  sum  of  money?" 
Does  the  language  warrant  the  ioreetment  of 
anv  sum  for  tne  purpose  named? 

Section  18  authorizes  the  executor  to  sell  real 
estate,  at  public  or  private  sale,  to  pay  legacies, 
without  license  from  the  probate  court.  Sec- 
tion 19  directs  that  all  the  residue  of  the  estate 
be  sold  "  as  above  provided,"  the  proceeds 
safely  invested,  and  the  interest  applied  for  the 
term  of  ten  years,  "  for  the  relief  of  the  most 
destitute  of  my  relatives,  not  to  extend  bqrond 
the  children  of  my  brothers  and  sisters  and 
their  families." 

The  codicil  provides  that  any  part  or  the 
whole  of  the  legacies  made  bytbiewill  or  codi- 
cil *'  may  be  set  off  to  the  legatees  in  real  estate 
Instead  of  money,  if  my  sdd  executors  think 
it  for  the  best  interest  of  my  estate,  •  •  *  said 
set-oS  to  be  made  by  three  experienced  and 
disinterested  persons.  Can  the  legacies  be  set 
off  in  real  estate?  Who  shall  dMigoate  the 
men  to  set  off  the  same? 

Mestrt.  Worcester  A  GtmXany,  with  Mr. 
A.  Ii>  Foote.  for  pjaiotiff : 

As  to  the  tenth  section  of  the  will,  it  would 
seem  that  the  lime  for  vesting  Is  at  the  death 
of  Josiah  W.  Thurston,  and  that  hta  eldest 
child  then  living  should  take  the  farm. 

Thus,  it  has  been  held  in  American  courts 
that,  where  no  time  is  fixed  for  the  payment  of 
a  legacy  to  the  children  of  A,  it  is  doe  at  the 
deauk  (H  the  testator,  and  oniy  the  children 
then  in  existoiira,  including  a  chfld  en  ventre  »a 
ffl^,  can  ta^e.  But  where  there  is  a  post- 
ponement  of  the  payment  of  the  legacy  until 
a  period  But»equent  to  the  death  of  ^e  testa- 
tor, every  person  answering  to  the  description 
at  the  time  fixed  for  the  division  will  be  en- 
titled, although  not  in  em  at  the  death  of  the 
testator,  unless  there  Is  something  in  the  will 
to  show  that  the  testator  intended  to  limit  the 
tegacy  to  such  of  the  class  as  answered  the  de- 
scnpnon  at  the  time  of  his  death. 

Redf.  pt.  2,  pp.  880,  881. 

Is  Knight  v.  Knight,  8  Jones,  Eg.  (N.  C.) 
167,  it  was  held  that  where  there  is  no  inter- 
mediate estate  the  class  is  enumerated  at  the 
decease  of  the  testator,  but,  if  there  be,  at  the 
termination  of  such  estate.  And  this  seems  to 
be  the  general  rule.  So  also  in  Wettenger  t. 
fun<,OiRich.  £q.  409. 

The  farm  coo  elated  of  three  pieces  of  land: 
one  where  the  buildings  were,  of  but  2  or  8 
acres:  and  the  others  about  one  half  or  three 
fourths  of  a  mile  distant  from  the  buildings; 
but  all  at  the  date  of  the  will  and  since  occu- 
pied William  Thurston  and  his  son  as  one 
form.  It  would  seem  thmt  they  all  made  the 
one  farm  occupied  by  William  Thurston. 

Hie  provision  for  "  an  amjde  sum  of  money, 
the  Income  of  which  sum  always  to  he  suf- 
ficient to  keep  said  lot  in  good  conditlcm,  and 
to  enlarge  the  same  If  necessary,"  seems  void 
for  creating  a  perpetuity.  It  would  seem  so 
unless  it  is  a  charitable  trust  And  it  does  not 
seem  to  be  a  charitable  trust. 

Bequests  to  build  a  monument  fbr  the  testator 
are  not  charitable,  nor  for  r^Mlrlng  a  vault 


containing  his  remans.  But  such  trusts  will 
be  enfon^d  against  the  heir. 

Redf.  pt.  2,  p.  777;  MelUck  v.  ^ttm, 
Jacob,  m 

It  has  been  decided  in  England  that  a  sift  to 
repair  a  tomb  forever,  not  being  a  to 
charity,  is  not  mainlainaUe  on  account  of  its 
perpetidty. 

Uoyd  V.  lAoyd,  2  Sim.  N.  S.  265;  Oarne  v. 
Long.  6  Jur.  N.  S.  689. 

But  how  far  trusts  for  maintaining  and  keep- 
ing in  repair  the  vault  or  tomb  of  the  donor 
are  to  be  regarded  as  cbaritaUe,  the  cases  are 
not  entirely  dear. 

Redf.  pt.  2,  p.  777,  note. 

Sir  Thomas  Plumer,  M.  B.,  in  MoUick  v. 
Atylunt,  Jacob,  180,  puts  the  qi^stion  upon  the 
true  ground.  The  learned  judge  sud  charita- 
ble uses  are  "  when  the  dcmor  appropriates  a 
gift  either  to  charity  or  to  some  public  pur- 

C,  sudi  as  the  repair  of  bridges,  ports,  and 
ins,  etc.,  not  operating  in  any  manner  to 
the  benefit  of  himself.  But  the  Statute  of 
McHtmain  *  *  *  does  not  apply  to  property 
expended  like  this  by  the  party  on  iiiinself,  for 
thQ  gratification  of  his  own  vanity,  on  an  ob- 
ject which,  instead  of  having  any  similitode  to 
charity,  is  the  very  reverse  of  it.  •  •  *  It 
stands  on  the  same  footing  as  an  otpendve 
funeral." 
Id.  778,  note. 

It  has  lieen  long  settled  that  a  bequest  to  re- 
lations applies  to  the  person  or  persons  who 
would,  by  virtue  of  thcwe  statutes  (statutes  of 
distribution),  take  the  personal  estate  under  as 
intestacy,  either  as  next  of  kin  or  by  teptem- 
tation  of  next  of  kin. 

2  Jarm.  2,  p.  660;  Redf.  pL  2,  pp.  408,  410. 
ed.  1866. 

But  where  the  words  of  the  will  clearly  io> 
dicate  that  others  not  entitled  under  the  statutes 
were  intended  to  take,  they  wUl  be  admKted. 

Redf.  pt.  2,  p.  410;  2  Jarm.  p.  661;  Qnen- 
wood  V.  Qtemwood,  cited  1  Bro.  Ch.  81. 

Id  this  case  the  testator  has  exidained  who 
he  means  by  "relatives,"  by  the  clause  "not to 
extend  bOTond  the  children  of  my  brothm  and 
sisters  and  their  families."  This  clause  makes 
a  conclusive  definition  of  the  word  "relatives," 
Id  the  will,  different  from  its  usual  legal  def- 
inition, which  is  those  who  would  take  nnder 
the  Statute  of  Distribution. 

It  eztoids  the  meaning  of  "  relatives"  be- 
yond the  usual  Ic^  rinuflcance  of  tike  word, 
so  that  It  includes  the  diildnn  of  his  hroOen 
and  sisters. 

A  question  to  be  answered  is.  Who  aie 
meant  by  the  "  families?  " 

"  Family  "  is  not  a  technical  word,  and  is  of 
flexible  meaning.  In  one  sense  it  means  tfae 
whole  household,  including  servants  and  per- 
haps lodgers.  In  another  It  means  everybody 
descended  from  a  common  stock, «. all  blood 
relations;  and  it  may  include  tbefausiMudsaiKl 
wives  of  such  persons.  In  one  sense  the  fam- 
ily of  A  indues  A  himself.  A  must  be  a  mem- 
ber of  his  own  family. 

The  word  "family"  has  been  variously  con- 
strued, according  to  the  subject-matter  of  the 
gift. 

Some  of  the  later  authorities  have  decided 
Out,  In  a  gift  to  the  family,  eltiier  of  the  tsi- 
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utcr  or  some  other  person,  the  primary  mean- 
ing of  the  word  "  family  "  is  childreo,  and  that 
thoe  must  be  some  pecuHar  drcnmstaiice  aris- 
ing dtber  Id  the  will  itself  or  from  the  relation 
of  the  parUes,  to  ave  it  another. 

i  Ju-m.  639,  mi.  6th  Am.  ed.;  3  Ch.  Div. 
572;  Wood  v.  Wood,  8  Hare,  66. 

But  it  is  evident  that  every  case  must  depend 
ttpcD  its  own  peculiar  circumstances. 

Redf.  pL  a.  p.  386,  ed.  1886,  citing  2  Jarm. 

Bat  the  testator  provides  for  the  most  deeti- 
tate  of  his  relatives,  etc. 

The  older  aatborities  hold  that  the  additions 
■  most  deserving"  and  "poor"  are  to  be  dis- 
regarded as  too  uncertain,  and  therefore  loope- 
nitiTe. 

Wianore  v.  Woodroffe.  Amb.  686,  8.  C.  1 
Bra  Ch.  IS,  is  the  leadii^  and  it  seems 
about  the  only  English  anUiOrlty  on  the  sub- 

jecc 

Tbe^ectof  thatcase  seems,  after  all,  only  to 
decide  tliat  the  class  of  relatives  among  whom 
the  poorest  is  to  be  sought  are  those  who  would 
take  under  the  Statute  of  Distribution,  and  for- 
bids^ng  outside  of  that  class  in  order  to  find 
KdpKDts  of  the  testator's  bounty. 

Aofiiority  is  not  wanting  to  show  that,  as  be- 
tween those  who  are  wluiin  the  statute,  the 
qualification  is  not  to  be  disr^rded. 

3 Jam.  668,  6th  Am.  ed.;  Brungden  v.  Wool- 
rtdge,  Amb,  697;  Dick.  880 ;  Oower  v.  Main- 
wriM,  2  Ves.  Sr.  87,  110;  Howard  v.  Amer^ 
ia»  P.  8oe.  49  Me.  388:  Ooodale  v.  Mooney,  60 
X.  H.  SM;  AMser  T.  ArMfiean  B.  8oe.  S7  Me. 

BearitUjt  y.  adeetmen,  08  Conn.  489;  65 
.^tn.  Rep.  1S2. 

So  ft  would  seem  that  the  bequest  of  the  in- 
cuae  to  the  most  destitute  of  the  testator's  rel- 
itireB  was  one  that  the  coart  would  uphold. 

Mmn.  E.  A.  *  C.  B.  Hibbatrd,  D,  R. 
Baatfacs,  and  F.  Weeks,  for  defendants. 

Uodfett,  J.,  delivered  the  opinion  of  the 
«nut: 

1.  The  devise  of  the  William  Thurston  farm 
includes  the  meadow  land.  It  was  generally 
faHvn  as  a  part  of  the  farm  when  the  will  was 
eiecnted,  and  the  fair  presumption  is  that  the 
totiior  so  t^uded  it   Moreover,  if  there  is 

doobt  OD  this  w&aX,  the  donees  axe  enti- 
ced to  the  benefit  of  tt  FanotuY.  Wituiem, 
S  Man.  178. 

2.  The  qnntioD  in  whom  the  title  of  the  farm 
"ill  Test  upon  the  decease  of  Jos^b  W.  obvi- 
ODdy  does  not  concern  the  executor,  and  there- 
fore  is  not  properly  before  the  court,  and  pan- 
uXbeoimrtdned.  Bodgdony.  Darling,  fa's. 
R.  98S.  The  object  of  a  biU  of  this  kind  U  to 
"Mroct  the  trustee  in  his  dntiea  for  bis  pro- 
tectioo.  Qretiy  v.  NoAua,  62  N.  H.  — . 

8.  The  executor  has  aotfaoritr  to  complete 
tliebarlallot.    BeU  y.  Brigga,  f&  N.  H.  592. 

Bj  "an  ample  sum  of  money"  the  testator 
meant  a  sum  uu^  enoutdi  so  tnat  ^e  income 
of  k  would  forever  be  sufficient  to  keep  his  lot 
o  i^alr,  and  oilaive  it  If  necessary.  The 
■uVBge  used  Is  snfflcient  for  these  purposes, 
•wT  the  sum  of  money  to  be  invested  to  rea- ' 
*°<ttbfy  capable  of  ascertainment.  The  amount 
10  be  invested  may  be  determhied  at  the  trial 
1^  Limiting  the  answer  to  the  question  of 
the  nfflcienCT  of  the  language  to  warrant  the 
iKtt 
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investment,  as  we  do,  it  is  unnecessary  to  go 
Airther. 

4.  Section  18  of  the  vrill  empowers  the  exec- 
utor to  sell  so  much  of  the  testator's  real  estate 
at  public  or  private  sale,  without  license  from 
the  probate  court,  as  he  may  deem  advanta- 
geous and  for  the  best  interests  of  the  estate, 
for  the  purpose  of  paying  any  or  all  the  lega- 
cies given  in  the  precemng  sections.  This  is 
what  the  secHon  says  In  plain  words,  and  there 
Is  no  ground  for  any  other  construction. 

The  words  "as  above  provided,"  in  g  19. 
refer  to  the  authority  conferred  by  §  18,  and 
mean  that  the  executor  may  sell  without  license 
from  the  probate  court,  and  at  public  or  pri- 
vate sale. 

6.  Tlie  provision  that  the  proceeds  of  the 
s^es  made  under  tiie  preceding  part  of  g  19 
shall  be  safely  invested,  and  the  mcome  thereof 
be  applied  by  the  executor  for  the  relief  of  the 
most  destitute  of  the  testator's  relatives,  etc., 
may  be  considered  as  creating  a  cliaritable 
trust,  to  be  administered  by  the  executor  ac- 
cording to  his  discretion,  under  the  supervi- 
^on  of  the  court  2  Perry,  Tr.  8d  ed.  g  689, 
and  authorities  cited.  Anciently  such  a  trust 
would  have  been  held  void  for  uncertalnQr; 
inileed,  WtWt  Caae,  1  Holle,  Abr.  609,  is  direc^ 
ly  in  point,  it  having  there  been  held  tliat,  if  a 
man  devise  to  twenty  of  the  poorest  of  bis  kin- 
dred, this  is  void  for  the  uncertainty  who  may 
be  adjudged  the  poorest.  But  at  the  present 
day  the  mere  imcertainty  of  the  persons,  until 
tbey  are  asoertained,  is  no  groimd  for  avoiding 
the  wilL  1  Redf.  Wills,  8d  ed.  685,  686. 
Modem  decisions  to  the  contrary  may  be  found 
(see  1  Jarm.  Wills,  6th  Am.  ed.  note);  but  an 
examination  of  the  authorities  generally  will 
show  that,  in  modem  times,  instances  of  testa- 
mentary j^ts  being  rendered  void  for  uncer- 
tainty nave  been  ci  much  less  frequent  occur- 
rence than  formerly,  and  that  courts  are  now 
quite  uniformly  ruuctant  to  admit  uncertainty 
as  a  ground  for  svdding  the  formal  disposition 
of  property. 

'The  trust  thus  created  by  the  testator  is  con- 
fined and  limited  by  the  language  itself  to  such 
of  his  relatives  as  are  not  more  remote  than 
nephews  and  nieces  and  their  families.  By 
"  ttie  0Kwt  destltate  ot  my  relatives  "  the  testa- 
tor meant  those  comparatively  most  deetitate; 
and  by  "  their  families  "  he  intended  his  bro- 
thers and  sisters,  their  wives  and  husbands,  and 
his  nephews  and  nieces  and  their  wives,  bus- 
bands,  and  children.  Who  are  relatively  tbe 
most  destitute  legatees,  to  what  extent  they  are 
severally  to  be  relieved,  and  whether  the  relief 
is  to  be  furnished  in  money  or  otherwise,  must 
be  determined  by  the  execntor,  subject  to  t^e 
control  of  the  court.  More  spedflc  answers  or 
more  definite  instmctions  cannot  now  be  given, 
bnt  if,  in  the  execution  of  the  trust,  additional 
instmctions  become  necessary  In  the  opinion 
of  the  executor,  or  If  any  of  the  relatives  em- 
braced in  the  trast  deem  themselves  aggrieved 
in  the  manner  of  hs  adminlstratioD,  applica- 
tion may  be  made  to  the  court  at  anytime,  and 
further  instructions  will  be  given. 

6.  Inasmuch  as  the  proceeds  of  the  sales  un- 
der g  10  are  not  to  be  divided  until  the  expira- 
tion of  the  terra  of  ten  years,  there  Is  no  occa- 
sion at  this  time  to  consider  the  numerous  ques- 
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tioos  propounded  by  tbe  ereculor  as  tO'  the 
division  of  such  proceeds,  and  his  duties  In 
connection  therewith;  and  we  declioe  to  con- 
sider them.  See  Hodgdon  v.  Darling,  tupra. 
It  is  within  the  province  of  courts  to  decide 
upon  tbe  rights  of  parties  aa  tlie;  exist  in  the 
present,  bat  it  is  not  witliin  their  piovince,  nor 
will  they  assume  jnrisdlctioo,  to  decide  in  ad- 
ranee  what  such  rights  may  lie  In  the  future. 

7.  Ueal  estate  may  be  set  ofF  to  the  legatees 
as  provided  in  the  last  clause  of  tbe  cmlicil. 
The  "three  experienced  and  disinterested  per- 
sons "  therein  referred  to  may  be  agreed  upon 
by  the  parties  in  interest;  or,  if  they  fail  to 
agree,  the  appoiotment  will  be  nnade  by  the 
court  upon  due  application. 

Sndth,  J.,  did  not  At;  tbe  others  ccmcarxed. 


Benjamin  BEAN,  Plff.  in  Shr., 

V. 

CONWAY  SAVINGS  BANK. 

1.  A  party  cannot  complain  of  an  error 
which  haa  done  him  no  harm. 

3.  A  judgmeot  is  not  reversible  for  error 
if,  imiuediately  after  the  reveml.  the 
same  Jadgment  most  be  affain  ren- 
dered. 

8.  An  irregularity  in  eorreotlnff  a  mis- 
take apparent  upon  the  record  of  a 
Jndffmeat  is  nut  ground  for  error. 

4.  Where  conditional  judgement  in'a  fore- 
elosare  suit  is  rendered  for  a  sum 
irreater  than  the  amount  due  upon 
the  mortage  debt,  the  party  agsrieved 
ordinarily  has  a  simple  and  sufficient 
remedr  by  motion  at  the  trial  term  to 
bring  the  action  forward  for  correction 
of  the  error. 

(OerroU  Decided  July  15, 1887.) 

WRIT  of  error,  dated  January  37,  1887,  to 
reverse  (as  set  forth  in  the  assignment  of 
errors)  "  a  corrected  judgment  of  the  Supreme 
Court  within  and  for  the  County  of  Carroll, 
made  as  of  record  Januarv  80, 1884,  in  registry 
of  deeds  office,  wherein  the  said  Conway  Sav- 
ings BanK  is  plaiatiff,  and  said  Benjamin  Bean 
is  defendant.      Writ  dismimd. 

The  errors  assigned  are:  "1.  No  motion  was 
made  to  abate  original  judgment,  as  required 
by  chap.  226,  ^  8,  of  statute  aforesaid  (Gen. 
Laws).  2.  That  defendant  had  no  opportunity 
to  present  his  objections  to  the  corrected  judg- 
ment, which  the  rule  of  court  allows.  3.  That 
the  corrected  judgment  is  an  amount  larger  by 
the  interest  on  first  indorsement  on  note  for 
sixteen  days  tlian  was  due  to  plaintiff  from  de- 
fendant at  the  time  original  judgment  was  ren- 
dered. 4.  Because  there  was  and  is  no  motion 
in  writing,  etc.,  filed  in  court  as  required  by 
chap.  2^,  ^  18,  of  statute  aforesaid  (Gen. 
Laws)  before  the  decree  of  correction  was  or- 
dered." 

The  following  facts  appeared  from  tbe  evi- 
dence: At  the  April  Term,  1888.  of  the  su- 
preme court  for  this  coun^,  tbe  defendants, 
plainU^  in  a  foreclosure  suit,  recovered  Jadg- 
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ment  against  the  plaintiff,  defendant  in  the 
original  suit,  condition^  judgment  bdng  ren- 
dered April  21  for  the  sum  of  $2,00S.<>2  and 
costs  of  suit  A  writ  of  possession  issued  June 
25,  by  virtue  of  which  tbe  Judgment  creditors 
were  put  in  possession  of  the  mortgaged  prem- 
ises. Tlie  writ  of  poasesdon  and  cmcer's  re- 
turn were  reoordea  lo  Uie  registrr  of  deeds 
October  11,  and  returned  to  the  clerk  on  tl>e 
same  day.  In  January,  1884,  tbe  plaintiff  in 
error  discovered  that  the  computation  of  iuter- 
est  upon  the  mortgage  debt  was  too  large  by 
the  sum  of  $28.U2,  and  called  the  attenlioo 
of  the  clerk  to  the  error.  He  was  informed 
that  the  mistake  could  be  corrected,  but  he  de- 
clined to  have  it-done.  Tbe  correction,  bow- 
ever,  was  made;  the  sum  of  $3,005.62  being 
erased,  and  the  sum  of  $1,077.60  belne  inler- 
lined  in  tbe  record  of  the  Judgment  and  in  the 
margin  of  tbe  writ  of  possession. 

m-.  Benjamin  Bean,  pro  sr. 

Mr.  J.  C.  I4.  Wood,  for  defendant. 

Smith,  J.,  delivered  the  opinion  of  the 

court: 

The  third  error  assigned  is  abandoned.  Tl»e 
substance  of  the  others  is  that  the  sum  fr>r 
which  conditional  judgment  was  retu3ered  w&s 
changed  in  the  record  to  the  actual  sum  due, 
out  of  term  time,  without  proper  notice  to  the 
plaintiff  in  error  and  opportunity  to  be  heard, 
and  against  his  objection,  after  the  writ  of  pos- 
session had  been  executed,  recorded,  and  re- 
turned to  the  office  of  tbe  clerk.  It  is  an  in- 
superable objection  to  the  maintaining  of  this 
writ  that  the  suit  was  not  seasonably  com- 
menced. More  than  three  years  after  judg- 
ment had  elapsed  when  the  writ  was  sued  out. 
Gen.  Laws,  chap.  331,  S  6. 

The  claim  is  made  that  it  is  not  barred  be- 
cause it  was  brought  within  three  years  from 
the  time  the  record  was  corrected.  The  judg- 
ment rendered  at  the  April  Term,  1888,  wai 
not  reversed  or  annulled  by  the  correiethMi 
made  in  tbe  record  in  vacation  in  Jnouary, 
1884;  nor  was  anotlier  judgment  rendered  b? 
the  change  that  was  made.  Whether  the  clerk 
could,  of  his  own  motion,  or  h^  direction  of  a 
justice  in  vacation,  correct  a  mistake  apparent 
upon  the  face  of  the  record,  is  a  question 
which  need  not  be  considered.  If  the  mistake 
could  not  be  corrected  except  in  term  time  and 
upon  notice  to  the  parties,  or  upon  a  writ  of 
error,  the  change  made  in  the  record  was  in- 
operative. If  the  clerk  had  power  to  cor- 
rect the  mistake,  there  was  no  error  in  what 
was  done.  Suppose  the  judgment  is  reversed 
What  thenf  Conditional  judgment  must  be 
rendered  for  tbe  sum  inserted  in  January,  1884. 
Woen  a  judgment  is  reversed  on  error,  mob 
judgment  is  giveD  as  the  court  below  i^oohi 
nave  given.  Eamet  v.  8tevea§,  26  N.  H.  117; 
Bedel  v.  QcodaU,  36  N.  H.  93. 

A  Judffment  is  not  reversed  on  error  wben 
justice  requires  the  same  judgment  to  be  re- 
newed. Chamb^ain  v.  Starling,  36  N.  H.  116: 
Jiurt  V.  SteMJifi,  23  N.  H.  9Si;  Ctaggett  v. 
Simes,  31  N.  H.  56,  68. 

A  party  cannot  complain  of  an  error  which 
has  done  bim  no  harm  {Johnaton  v.  Jone$,  M 
U.  S.  1  Bhwk,  200  (17  L.  ed.  117);  Chittesden 
7.  Brwtter,  69  U.  S.  3  WaU.  191  (17  L.  ed.  880): 
Brobtt  V.  Brock,  77  ul^.  10  mU.  m  (tt  L 
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ed.  1008):  Sandentm  v.  Tayitn-,  t  N.  H.  {L.  ed.) 
258,  2  New  Eng.  Rep.  914,  $4  N.  H.  97;  Bac. 
Ma.  Error,  K,  4);  nor  is  a  decree  reversed, 
ihoogh  erroneous,  if  do  benefit  will  result  to 
ibe  complsioant  from  the  reversal  {Tnmer  v. 
<f9dM,  M  n.  S.  1  Black.  451  (17  L.  ed.  208). 
Ib  this  case  the  idaiDllfl  was  not  banned 
tbe  ctvrectioD  oiF  the  error  apparent  npoD  the 
fAceof  tbe  record.  A  smaller  and  correct  sum 
was  substituted  for  tbe  incorrect  sum  inserted 
in  tbe  conditioDal  judgmeDt  as  tbe  amount  due 
opoQ  the  mortgage  debt  to  be  paid  by  bim  if 
he  diould  dioose  to  re^em. 

5o  ground  for  relief  is  abown.  The  plain- 
tiff oomplains,  not  of  tbe  original  judgment, 
wl^  was  erroneous,  but  of  tbe  "corrected 
judgment "  (so  called),  in  which  there  was  no 
tOTor,  and  at  most  an  irregularity  only  in  the 
Diode  in  which  the  correction  was  made.  A 
writ  of  error  does  not  He  for  an  interpolation 
in  tbe  record;  nor  are  irregularities  in  judicial 
pnccedfnsB  gnnmda  for  error,  but  for  amend- 
Bieot  by  t£e  court  vbere  the  proceediogs  were 
hsd.   Ctasgett  v.  8ime»,  81  K  H.  SS.  S. 

If  the  plaintiff's  position  were  sustained,  the 
comi^n  of  the  error  of  which  be  complains 
would  leave  the  judgment  standing  against 
him  iftt  more  than  the  amount  due  upon  the 
nMnnge  debt 

If  the  mistake  which  was  made  in  computing 
the  amount  due  upon  the  mortgage  debt  needs 
B  mare  formal  correction,  tbe  plaintiff  has  an 
unple  remedy  by  moving  to  bring  forward  tbe 
origina]  aiition  at  tbe  trial  term  for  that  pui- 
poie.  Uclutirt  V.  Carr,  59  N.  H.  207;  AVboU 
V.  &naud,  1  N.  H.  (L.  ed.)  287,  2  New  Encr. 
Re^  869, 64  N.  H.  8B;  Boody  v.  Wai»on,  1 N. 
H.  {L.  ed.)  8S6. 4  New  Eng.  Rep.  568,  64  N.  H. 
143,178. 

Clark,  /. ,  did  not  sh;  tbe  otbera'concurred. 


EmeUne  NUTTER 
«. 

Nancy  M.  VARNET. 

Uoestiona  of  eosta  are  not  ordinarily  re- 
Tisable  at  the  law  tenns  anleaa  special- 
ly reserved. 

(Straflord— Deeded  July  16. 1M7.) 

ON  defendant's  exceptions.  OttrraUd. 
Aasummit.  The  referee  found  for  the  de- 
fajdant  On  motion  of  Uie  plaintiff  the  cause 
was  recommitted  to  the  referee  with  instruc- 
[kns  to  report  the  facts  without  further  bear- 
ioK.  Upon  the  return  of  tbe  report,  the  plain- 
tiff wa*  allowed  to  amend  by  filing  a  count  in 
troTCT,  and  tbe  case  was  reserved. 

At  tbe  June  law  Term,  1886,  the  ruling 
pomHting  tbe  amendment  was  sustained,  and 
joi^ment  ordered  for  tbe  plaintiff  on  the 
amended  count 

At  this  term  the  plaintiff  moved  for  costs 
^n>m  the  beeinning  of  the  suit.  Tbe  defend- 
ut  moved  for  costs  to  tbe  time  of  tbe  amend- 
■at,and  that  tbe  pbdntiff  be  allowed  tolas 
^  tbe  coate  after  that  time.  Tbe  court 
pMed  tbe  idaiutifrs  and  denied  tbe  defend- 
ufi  motion.  The  defendant  excepted. 
I5.H. 


Mr.  F.  Goodwin,  for  defendant. 
J/iesfn.  Woroeater  *  GafiieT.  for  pliUn- 
tifl: 

Tbe  plaintiff  should  have  full  costs  from 
commencement  to  the  end  of  her  action. 

The  statute  provides  that  costs  shall  follow 
the  event  of  every  action  or  petition. 

"  In  this  State  costs  follow  the  event  of  the 
action.  According  to  tbe  practice  in  this  State, 
the  event  of  the  suit  is  in  favor  of  that  party 
who  obtains  the  verdict  of  the  jury  in  his  favor, 
whether  there  is  any  offset  in  tbe  ca.oc  or  not" 

mutman  v.  Holdemm,  4A  N.  H.  16,  19;  Ben- 
jamin V.  Wheder,  2  Allen,  335;  Framingham 
Mfg.  Go.  V.  Barnard,  2  Pick.  582. 

Claris,  J,,  delivered  the  opinion  of  tbe  court: 
Ordinarily  questions  relating  to  the  allow- 
ance of  costs  are  not  open  \,o  revision  at  the 
law  terms  unless  the  (]|uestion  is  referred  to  the 
lav  tenn  by  tbe  presiding  justice  at  tbe  trial 
term.  Sanborn  v.  Sanborn,  41  N.  H.  806; 
BartleU  v.  Hodgdon,  44  N.  H.  472;  Smith  v. 
BoynUm,  44  N.  H.  629;  Harvey  v.  Beeda,  40 
N.  H.  531.  If  tbe  question  was  properly  be- 
fore us  we  see  no  error  in  tbe  allowance  of 
coats  at  tbe  trial  term.  Tbe  event  of  the  suit 
was  In  favor  of  the  plaintiff  (Eastman  v.  Sbtder' 
net$,  44  N.  H.  18),  and  costs  follow  tbe  event 
of  every  action  or  petition  unless  otherwise 
ordered  by  law  or  by  tbe  court.  Qen.  Laws, 
chap.  288,  ^  1. 
Mteepiions  overruled. 

Carpenter,  did  not  rit;  tbe  others  con- 
curred. 


PHILLIPS  et  al. 
«. 

JOHNSON. 
BARRETT  r.  SAME. 

Ajpei^nal  mortgas^  made  to  soearo  a 
liability  assumed  oy  the  mortgagee  for 
the  mortgagor  is  invalid  against  the 
creditors  of  the  latter,  if  tbe  liability 
is  not  tm^  and  Bpeclncally  stated  in 
the  eondiuon,  or  if  its  validity,  truth, 
and  justice  are  not  Terified  by  the  affi- 
darit. 

tGtafton  Deefdod  July  16, 188T.) 

TRESPASS  de  honit.   Judgment  for  d^end- 
ant. 

Writs  dated  Uarch  3,  1885.  January  2^ 
1885,  tbe  defendant,  a  deputy  sheriff,  attached 
the  goods  as  the  property  of  Dennis  Phillips, 
upon  several  writs  sued  out  against  him  by  his 
creditors.  Tbe  plaintiffs  claim  under  two  mort- 
gages of  the  same  goods,  made  and  executed  by 
said  Dennis  Januarr  23,  1885,  one  to  Phillips 
&  Clark,  and  tbe  otoer  to  Barrett.  Tbe  mort- 
gage to  Pbillips  &  Clark  was  given  to  indemnify 
mtm  against  their  liability  on  a  promissory 
note  for  $1,000,  dated  October  27, 1884,  payable 
ten  months  after  date  to  the  order  of  the  Little- 
ton Savings  Bank,  signed  by  Dennis,  and  in- 
dorsed by  the  plaintiffs  George  W.  Phillips 
and  C.  H.  Clark.  Tbe  note  was  made,  signed, 
and  indorsed  on  tbe  d^  of  its  date,  and  said 
Dennis  procured  the  money  on  it  oft^te  bank^ 
where  it  now  remains  nnp*^,,^^  CjOOQIc 
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The  conditioD  of  the  mortgage  Ib: 
'^Provided,  nevertheless,  that  if  I,  my  execu- 
tors, admiaistrators  or  assigns  shall  paj  or  cause 
to  be  paid  uoto  the  Littleton  Savings  ^Kink,  their 
executors  or  administrators,  the  sum  of  $1,000, 
as  shown  by  my  note  dated  on  or  about  the  27th 
of  October,  188A,  payable  to  said  bank  or  order 
In  lea  months  from  date,  and  indoreed  by  said 
Getirge  W.  Phillim  and  Charles  II.  Clark,  then 
these  presents  shall  be  void." 
The  oath  is: 

"We  severally  swear  that  the  foregoing  mort- 
gage is  made  for  the  purpose  of  securing  the 
Hability  specified  in  the  condition  thereof,  and 
for  no  other  purpose  whatever,  and  that  said 
liability  was  not  created  for  the  purpose  of 
enabling  the  mortgagor  to  execute  said  mort- 
gage, but  is  a  just  debt  honestly  due  and  owing 
from  the  mortgagor  to  the  Littleton  Savings 
Bank.  Dennis  Phillips, 

Geow  W.  Phillips, 
Charles  H.  Clark." 
The  consideration  of  the  mortgage  is  stated 
88  follows:  "Enow  all  men  by  t£ese  presents 
that  I,  Dennis  Phillips,  in  consideration  of 
$1,000  liablli^  incurred  for  me  by  George  W. 
PhiUips  and  Oiarles  H.  Clark,   •  •  « 


do 


the 

hereby  acknowledge, 


liaUlity  whereof  I 
have  granted,"  etc. 

The  mortgage  to  Barrett,  and  the  liability  in- 
tended to  be  secured  by  it,  were  in  all  material 
respects  similar. 

Upon  facts  not  necessary  to  be  reported,  the 
defendant  claims  tiiat  the  mort^mges  were  not 
recorded  or  left  f(v  record  at  the  time  of  the 
attachment,  and  the  plaintiffs  claim  that  the 
defendant  had  sach  notice  of  the  mortgages  as 
rendered  a  record  unnecessary. 

Mettrt.  Drew  ft  Jordu,  with  Mr.  W.  S. 
Zdbdd.  for  plaintiffs: 

L  There  can  be  no  leasnnable  doubt  that, 
upon  an  Inspection  of  the  statute  and  of  the 
condition  of  the  mortgages,  the  court  will  find 
the  terms  of  the  statute  to  have  been  substan- 
tially complied  with,  and  the  entire  object  of 
the  statutory  provision  fully  met. 

If,  upoD  consideration  of  the  whole  docu- 
ment, the  intention  of  the  parties  is  apparent, 
any  error  of  detail  will  be  disregarded.  Bell, 
in  WOb  T.  atone,  24  N.  H.  386,  says:  "Sub 
staniial  correctness,  snch  as  may  prevent  mis- 
take or  uncertainty  as  to  the  debt  intended,  is 
all  that  has  ever  been  required."  Such  has 
been  the  uniform  holding  of  our  court.  It 
has  often  been  held  in  our  State  that  misdescrip- 
tions of  notes  secured  by  mortgage,  as  to  amount, 
date,  time,  and  place  of  payment,  names  of 
payer  and  payee,  etc.,  are  not  fatal  so  long  as 
sumcient  appears  to  identify  or  make  cei^n 
the  note,  debt,  or  liability.  The  affidavit  is 
merely  for  the  information  and  protection  of 
creditors. 

Sfimner  v.  Dalton,  58  N.  H.  295,  396. 

The  condition  and  oatb  will  inform  anyone 
examining  them  what  the  character  of  thv  lia- 
bility is.  The  New  Hampshire  court  has  been 
liberal  as  to  construction  and  interpretation  of 
these  matters,  making  certain  that  which  the 
parties  intended  should  be. 

Benton  v.  Sumner,  57  N.  H.  117. 

In  Parker  v.  Morriwn.  46  N.  H.  280,  and 
other  cases  cited  to  this  point  by  the  defendant, 
the  oath  was  not  variea,  but  like  the  oath  In 
400 


Sumner  v.  DaJton,  supra,  followed  the  r^ular 
or  printed  form,  usiag.tbe  word  "debt" 

In  our  mortgages  the  word  "debt,"  where- 
ever  it  occurred,  was  erased  or  crossed  out,  and 
"liability"  written  over  it,  most  clearly  reveal- 
ing the  intention  of  the  parties,  their  under- 
standing *of  the  agreement,  and  varying  tbe 
form  of  the  oath,  so  as  to  make  certain  the  va- 
Udity  of  tbe  liabUity. 

IL  The  vital  quntion,  and  probably  the  one 
requiring  the  most  careful  consideration  here, 
is,  Was  there  notice  to  defendant, — such  notice 
as  should  have  put  a  reasonable  man  upon  in- 
quiry? 

Qen.  Laws,  chap.  137,  §  17,  among  other 
things,  provides  that  every  town  clerk  shall 
keep  a  book  of  records  for  personal  mortgages, 
and  shall  keep  an  alphabetical  index  at  moit- 

fagors  and  mortgagees,  which  records  and  in- 
ex  shall  be  open  to  public  inspection. 
Tbe  town  clerk  bad  such  an  mdex.  Id  it,  in 
proper  place,  had  been  entered  the  names  of 
the  parties  to  both  of  these  mortgages.  For 
forty-eight  hours  priw  to  the  attachment  these 
names  had  stood  there  upon  that  index.  There 
was  no  secret  about  it.  The  Index  was  open  to 
all  the  world  for  inspection. 

Ignorance  of  an  important  fact  placed  within 
one  8  reach  cannot  excuse  him  for  not  finding 
it  out 

Janrrin  v.  Janerin,  60  N.  H.  169, 172;  War- 
ren V.  Smtt,  81  N.  H.  882;  Patten  v.  Moore,  St 
N.  H.  884;  Nute  v.  A'ute,  41  N.  H.  80;  Ox^ 
V.  Nmman.  45  N.  H.  887-842;  Ckethire  Proe. 
Intt.  T.  8Ume,  52  N.  H.  866;  3  Add.  Cont.  ed. 
1888,  34  (•613);  mieddl  v.  Sterna.  16  Vt  179; 
Stafford  v.  Ballou.  17  Vt.  829  ;  MeDanMt  t. 
Flour  Brook  Mfg.  Go.  23  Vt  274;  Adaim  v. 
Soule,  88  Vt.  588;  8  Conn.  880;  Sterry  v.  .*ir- 
den,  i  Johns.  Ch.  361. 

Notice  and  knov^ge  are  eattiTalent  to  rec- 
ord. If  there  bad  hebi  no  Index,  we  veij 
seriously  doubt  if  the  attachment  could  be 
maintained  against  the  actual  notice  the  de- 
fendant then  and  there  had.  Actual  notice 
was  given  the  defendant  before  the  transacticm 
was  (so  far  completed  as  to  render  the  notice 
nugatory,  and  for  that  reason  the  mortgages 
must  be  upheld. 

1  Pars.  Cont  79,  and  authorities:  Jones, 
Chat.  Hort.  3d  ed.  §  81S,  and  authorities  un- 
der note  8. 

Notice  to  the  officer  was  notice  to  the  subse- 
quent attaching  creditor.  He  was  acting  for 
them;  was  their  agent. 

Tucker  v.  Tilton,  65  N.  H.  Toung  V- 
Walker,  13  N.  H.  503;  Bamea  v.  MeCtintM, 
8  P.  &  W.  67;  Jones,  Mort  g  684. 

An  attaching  creditor  is  v^uxnaiOe  with  no- 
tice in  the  same  manner  and  with  like  effect  as 
a  subsequent  purchaser. 

McLaughlin  v.  Sftepherd,  32  Me.  148;  S  C. 
52  Am.  Dec.  646;  Matt/iewa  v.  Demeritt,  23  Me. 
817. 

Registration  Is  simply  to  give  notice.  No- 
tice without  registration  binds  all  who  receive 
or  have  the  means  of  receiving  it. 

Ooodingv.  Bitey,  60  N.  H.  400,  and  anthor 
itles  cited;  Stevens  v.  M&rte,  47  N.  H.  582; 
Gueliing  v.  Surd,  4  Pick.  268,  266;  Temple  v. 
Hooker,  6  Vt.  240;  Id.  411-424;  Ludlow  v. 
OiU.  1  D.  Chipman  (Vt.).  49:  S.  C.  I  Am.  Dec 
604,  note  696.  i 
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Their  duty  was  done  when  they  left  their 
moctgwcH  at  the  town  clerk's  office  for  record. 

MemekY.  WiOtaee,  18  HI.  486;  Rig^  T.  Boy- 
ba,  4  Bfss.  449;  OaU  v.  WaOt,  88  Ark.  S44; 
Piper  T.  BOHard,  58  N.  H.  198;  Robertt  v. 
Cntpf^rd,  Id.  490;  Jones,  Chat.  Mort.  270;  86 
Am.  Rep.  2SS;  60  Am.  Rep.  264;  38  Am.  Rep. 
233;  Jarrig  v.  Aikens,  25  Vt.  635. 

The  statute  required  the  iodexine  as  well  as 
(be  recoiding.  The  index  or  entry-book  ccnnes 
first.  Entries  in  this  are  sufficient  to  protect 
the  nuntg^ees.  Thev  could  not  be  expected 
to  Auidaronnd  until  tneclerk  should  find  lime 
to  spread  the  instruments  upon  the  record. 
Wbo  examines  the  record  to  see  if  hia  deeds 
and  mortgages  have  been  correctly  recorded? 

Wade,  on  Law  of  Notice,  §  163,  aays:  "If, 
thea,  the  law  is  primarily  for  the  protection  of 
the  Mdweqaent  purchaser,  it  would  seem  that 
uy  Iffeacb  of  cfut^  by  the  officer  was  a  viola- 
tkm  of  his  rights  m  tbe  premises,  aud  the  de- 
linqocDt  official  should  be  required  to  answer 
to  him.  The  conclusion  seems  to  follow  inevit- 
tblf  that,  from  the  deposit  of  the  iDstrument 
with  tbe  proper  officer  for  record,  it  should  be 
RRuded  as  xcHistructiTe  notice  to  oU  persons 
who  BateequenUy  deal  with  tb6  title,  notwith- 
standhig  any  errors  by  the  officer  In  recording 
tbe  iDstniment,  or  even  when  be  neglects  to 
record  it  at  all." 

See  also  Throckmorton  v.  Price,  28  Tex.  605; 
MtOregor  v.  HaU,  8  Stew.  &  P.  (Ala.)  887;  8 

Am.  Rep.  588. 

This  is  DO  new  doctrine. 

1  Root,  61,  500;  2  Root.  208;  McDonald  r. 

Z«c4,  Kirby  (Conn.),  72. 
As  to  what  has  been  deemed  conslructire 

notice,  see— 

Partridge  v.  Smith,  2  Bias.  188;  Waatt  v. 
Barvxa,  18  Ves.  Jr.  485;  Harrold  v.  Stmondi, 
9  Mo.  326:  Barmjf  v.  Little,  15  Iowa,  527; 

V.  Bowman,  10  Iowa,  528;  White  v. 
Eanpton,  13  Iowa,  268;  Boatwiek  v.  Powert,  12 
lova,  4S6;  Show  v.  Lanen,  22  Wis.  143;  Brg- 
aiit  T.  Booee,  60  Ga.  488:  t.  Kmni&ton,  4 
N.  H.  268;  Rogera  v.  Jones,  8  N.  H.  264;  Broien 

Manter,  32  N.  H.  471,  and  authorities  cited; 
flaftn?*  T.  Cutler,  24  N.  H.  488;  Clarke  v. 
Verria,  51  N.  H.  418;  FerHn  v.  Errol,  58  N. 
H.  284;  Janvrin  t.  Janrrin,  60  N.  H.  168;  Zwom 

Lavgee,  68  K.  H.  287;  Gooding  v.  RSlea,  50 
N.  H.  400.  "V  « 

Borne  of  the  New  Hampshire  cases,  concern- 
ing what  is  suffictent  to  put  a  man  on  inquiry, 

Cimmm  v.  Uttle,  13  N.  H.  26;  Warren  v. 
AmH.  81  N.  H.  833;  Jordan  v.  GiUen,  44  N. 
H.  428;  Cooper  v.  Nevmian,  45  N.  H.  342. 

Tbe  town  clerk's  failure  tn  any  respect  can- 
Dot  fanpair  the  mortouee's  right,  eren  tJiouf^ 
cRditon  were  mided  dt  bis  conduct. 

V.  Bennett,  58  N.  H.  428;  Beripture  v. 
eraiutttoKn  Soapetone  Co,  60  N.  H.  571,  note; 
15  Pick.  465,  468;  18  Pick.  814,  816;  105  Mass. 
Jg;  18  Barb.  198;  Lmeit  v.  Lougee,  68  K.  H. 

HL  Are  tbe  mortgaces  void  as  against  at- 
»»dito([creditora? 

There  is  no  secret  trust  when  it  appears  from 
»U  tbe  evidence  that  the  permitted  sale  is  bon- 
™ly  made  for  the  purpose  of  extinguishing,  so 
ur  M  it  may,  tbe  mortgage  debt,  and  not  for 
wetdnntage  of  tbe  mortgagor.   Such  a  sale, 


with  such  an  application,  has  no  tendency  to 
binder,  delay,  or  defraud  the  uopref erred  credi- 
tors. 

Wition  T.  Suttitan.  08  N.  H.  960. 

It  cannot  be  presumed  that  the  plaintiflFs' 
mortgages  are  void  from  the  fact  that  tbe  mort- 
gagor was  in  possession.  The  facts  reported  as 
to  bow, — under  what  agreement, — be  was  in 
possession,  afford  clear  and  ample  explanation, 

Tbe  doctrine  of  absolute  fraud  arising  in  a 
mortgage  of  merchandise,  from  the  moitini- 
gor's  retaining  possession,  with  power  of  mB- 
posal  in  the  usual  course  of  trade,  is  not  sup- 
ported by  any  preponderance  of  authority.  It 
18  contrary  to  sound  priQci{)les  of  jurisprudence. 
It  has  no  reason  for  its  existence  denved  from 
general  observation  and  experience.  It  is  con- 
trary to  sound  policy;  and  tbe  qualifications  of 
tbe  doctrine  made  by  leading  courts  in  a  large 
measure  destroyed  Its  force,  and  are  IndicatiTO 
that  the  courts  wish  themselves  well  rid  of  the 
whole  of  it,  and  soon  will  be. 

L.  A.  Jones,  5  South.  L.  Rev.  N.  8.  617; 
Frankhouter  v.  EUett,  B3  Kan.  187;  8.  C.  81 
Am.  Rep.  171,  note  178. 

This  rule  has  pret^  graerally  prevailed  in 
our  State. 

8ee  Haeen  v.  Low,  8  N.  H.  18;  A»h  v.  Savage, 
5  N.  H.  545. 

Possession  is  not  now  regarded  as  being  even 
prima  facie  evidence  of  fraud.  It  is  only  a 
circumstance  to  be  considered  in  tbe  light  of 
all  the  evidence  and  ezplanationB  of  taak  par- 
ticular case. 

Jones,  Chat  Mort.     831,  826,  note  8. 

Intennon  of  the  partieB  should  bare  some- 
thing to  do  with  the  question  of  fraud.  When- 
soever the  words  of  a  deed,  or  of  the  parties 
without  a  deed,  may  have  a  double  intendment, 
and  tbe  one  standetb  with  law  and  right,  and 
the  other  is  wrongful  and  against  law,  the  in- 
tendment that  standetb  mth  law  shall  be 
taken. 

Co.  Utt.  42.  See  also  Shore  v.  Wilaon,  9 
Clark  ft  F.  887;  Whart.  Cont.  §  887;  Cbltty. 
Cont.  p.  106;  Met.  Cont.  p.  277;  Jones,  Com- 
mercial Trade  Coot.  gS  338-226. 

ifegm-B.  Bingham,  Mitchell  a,  A  Batch- 
ellor,  with  Jraira,  Aldrleh  A  Remlek,  for 
defendant: 

The  plaintiffs  claim  goods  attached  by  depu- 
ty sheriff,  by  virtue  of  priority  of  two  mortgage 
conveyances  of  the  same  property  to  them, 

1.  The  mortgagee  are  void  as  to  third  parties 
by  the  terms  of  uie  statute,  the  condition  not 
expressing  accurately  the  liability  for  which 
thev  were  given,  and  the  oath  not  being  so  va- 
riea  as  to  verify  the  truth  and  validly  of  the 
liability. 

Gen.  Laws,  chap.  187,  ^  9;  Parker  v.  Morri- 
«m,  46  N.  H.  880;  BOknap  v.  WendeU,  81  N.  H. 
82;  mU  T.  GUman,  88  N.  H.  88-94;  Smith  t. 
Moore,  11  N.  H.  55. 

Every  requirement  of  the  statute  in  relation 
to  the  execution  and  acknowledgment  of  the 
mortgage  must  be  complied  with  in  order  to 
give  priority  by  record  of  it. 

Jones,  Mori.  §  550. 

Tbe  false  description  in  the  condiUon  la  in 
law  a  fraud  on  creditors  of  the  mortgagor. 

State  V.  Marah,  36  N.  H.  196. 

The  record  of  a  mortgage  not  entitled  to  rec- 
ord is  not  consuvctive  notice. 
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Lordl  V.  Otgood,  60  N.  H.  71. 

8.  Tbe  mor^ges  were  not  recorded  within 
the  meaning  of  tne  statute. 

Gen.  Laws,  chap.  187,  S  17;  Tovm  v.  Griffith, 
17  N.  H.  166;  Low  v.  PettengiU,  12  N.  H.  887; 
ravUt  T.  SandgaU,  17  Vt.  619. 

As  to  what  is  recording,  see — 

Sawyer  v.  Adams,  8  Vt.  175. 

The  index  is  no  part  of  the  record,  and  of  it- 
self is  not  notice  of  the  condition  of  title. 

OurUt  V.  Lyman,  24  Vt.  888;  Mutual  L.  Ins, 
Co.  V.  Dake,  1  Abb.  (N.  Y.)  N.  C.  881;  4  Cent. 

L.  J.  m. 

It  is  only  as  to  what  the  record  would  show 
upon  examination  that  tbe  index  is  notice. 

Jones,  Mort.  668-656;  Barney  v.  Little,  15 
Iowa,  527;  4  Cent.  L.  J.  887. 

The  index  being  no  part  of  the  record,  if  the 
deed  to  which  tbe  index  seems  to  refer  is  not 
upon  the  record,  there  is  no  record  of  it.  Third 
parties  are  not  required  to  go  bevond  the  record 
to  ascertain  tbe  condition  of  title. 

Jones,  Mort.  661. 

It  is  no  part  of  a  purchaser's  duty  to  examine 
the  original  papers  to  see  if  the  recorder  has 
correctly  spread  their  contents  upon  the  record. 
Persons  interested  in  a  title  have  a  right  to  re- 
sort to  the  record  to  find  out  tbe  contents  of  a 
conveyance  and  can  be  considered  as  haring 
notice  of  it  only  as  it  appears  of  record.  When 
the  record  itself  is  defectiTe,  it  is  notice  of  only 
what  appears  upon  it. 

Jones,  Mort.  560. 

The  filing  of  a  mortgage  for  record  afTords 
no  notice  if  the  original  be  withdrawn  before 
it  is  recorded. 

Jones,  Mort.  643;  W&rehetter  Jfat.  Bank  v. 
Cheerug,  87  lU.  602. 

As  to  notice,  see  also — 

Stowe  V.  Maerve,  18  N.  H.  52. 

The  attachment  was  valid,  and  in  law  com- 
plete. It  was  completed  as  soon  as  the  defend- 
ant had  the  goods  in  his  control  where  he  could, 
if  necessary,  handle  or  remove  them,  and  had 
made  the  statement  that  he  attached  them, — 
any  subsequent  act  being  merely  incidental  to 
the  attachment.  Tbe  d^endant  did  not  release 
his  control  of  tbe  goods  after  the  attachment. 

Afone  V.  BuTd.  17  N.  H.  246;  Huntinaton  t. 
BtatadeU.  2  N.  H.  817;  Stowe  v.  Meterve,  18  N. 
H.  62. 

8.  The  permission  of  the  mortgagee  to  sell 
the  goods  was  not  in  writing  or  recorded,  as  is 
expressly  required  by  statute. 

Gen.  Laws.  chap.  187,  gS  18,  17:  WHton  v. 
SuUitan,  68  N.  H.  260;  Hill  v.  Oilman,  89  N. 
H.  m-U;  8taU  v.  Plaitted,  43  N.  H.  418. 

The  claim  of  the  plaintiflFs  is  wholly  unfotmd- 
ed  and  without  ri^t. 

OMTpenter.*?!,  deUvered  the  <^aion  fif  the 
ooort: 

The  statute  provides  that  each  mortgagor 
and  mortgagee  shall  mabe  and  subscribe  an  af- 
fidavit in  substance  as  follows:  "  We  severally 
swear  that  the  foregoing  mortgage  is  made  for 
tbe  purpose  of  securing  tbe  debt  specified  in 
tbe  condition  thereof,  and  for  no  other  piuposc 
whatever,  and  that  said  debt  was  not  created 
for  tbe  purpose  of  enabling  the  mortgagor  to 
execute  said  mortgage,  but  is  a  Just  debt  hon- 
estly due  and  owing  from  the  mortgagor  to  the 
mortgagee;"  that,  '^If  such  mortgage  is  given 


to  indemnify  tbe  mortgagee  against  any  liabil- 
ity assumed,  or  to  secure  tbe  fulfillment  of  any 
agreement  other  than  for  the  payment  of  a  debt 
due  from  the  mortgagor  to  tbe  mortgagee,  such 
liability  or  agreement  shall  be  stated  truly  and 
specifically  in  the  condition  of  tbe  mortgage, 
and  the  affidavit  shall  be  so  far  varied  as  to  ver- 
ify the  validity,  truth,  and  jostice  of  such  lia- 
bility or  agreement;"  and  that  "all  willful 
falsehood  committed  in  any  such  aHldavit  afaall 
be  decreed  perjury  and  punished  accordingly." 
Oen.  Laws,  chap.  137,  g§  6,  9,  11. 

A  debt  due  and  owing  from  the  morU^agor 
and  mortgagees  to  the  twnk  is  described  m  tbe 
condition,  but  no  liability  of  tbe  mortgagor  and 
the  mortgagees,  or  liabiflty  assumed  by  the  lat- 
ter for  the  former,  is  specified  or  suggested. 
Tbe  mortgagees  placed  their  names  upon  tbe 
back  of  tbe  note  before  it  was  negotiated  to  the 
payee  and  were  original  promisors.  Althonefa 
styled  Indoisers,  in  legal  effect,  they  are  de- 
scribed in  the  oondilion  as  makers.  Martin  v. 
Boyd,  11  N.  H.  885;  BenUm  v.  WiUard,  17  N. 
H.  593;  Cvrrier  v.  Fellows,  27  N.  H.  866. 
There  is  nothing  in  tbe  condition  or  in  the  note 
itself  from  which  it  could  be  infen^  that  tbey 
were  sureties.  Vpou  the  face  of  tbe  papers  tbeV 
are  principals.  Whitehouse  v.  Hajtton,  42  N. 
H.  9;  Magnard  v.  .FUIotw,  48  N.  U.  268. 

The  defect  in  tbe  condition  Is  not  cured  by 
the  statement  of  tbe  consideration  of  the  mort^ 
gage.  No  reference  to  it  is  made  in  the  ccmdi- 
tion.  What  the  "#1,000  liability  incurred" 
for  the  mortgagor  by  the  mortgagees  was,  is  not 
stated.  It  might  be  the  liability  on  the  note 
for  $1,000,  subsequently  desciibsd,  or  it  mi^t 
be  any  other  liability  for  that  amount.  It  is 
not  sufficient  that  one  reading  the  mortgage 
would  more  naturally  supposeit  to  be  tbe  for- 
mer. The  liability  intended  to  be  secured  is 
not  to  be  left  to  conjecture  or  inference.  It 
must  be  truly  and  specifically  stated.  It  is  not 
necessary  now  to  determine  whether  a  true  and 
specific  statement  of  the  liability  in  the  body 
of  ^  mortgage,  so  referred  to  that  it  might  by 
construction  k  deemed  a  part  of  the  craiaiticHi. 
would  be  sufficient.  Ston«v.JfarPc;,46N.H.481. 

Tbe  affidavit  is  insufficient.  It  is  not  so  far 
varied  as  to  verify  tbe  validity,  truth,  and  jus- 
tice of  the  liability  intended  to  be  secured.  It 
makes  no  allusion  to  any  liability  of  the  mort- 
gagor to  the  mortgagees.  It  verifies  nothing 
except  the  validity,  truth,  and  justice  of  tbe  in> 
debtedness  of  the  mortgagor  to  the  bank.  Pxr- 
ker  V.  Morriwn,  46  N.  H.  280.  Tbe  parties 
could  not  be  convicted  of  pei^urv  if  they  were 
all  principals  upon  the  note;  u  the  mortgagees 
were  principals  and  tbe  mortgagor  their  surety; 
or  if  the  names  of  the  mortgagees  were  not  upon 
the  note.  In  all  these  cases  the  affidavit  would 
be  ^ctly  true. 

It  is  not  necessBiy  to  consider  the  other  ques- 
tions raised  in  tbe  case. 

Judgment  for  the  d^endant. 

Alien  and  Binifham,  JJ.,  did  not  sit;  tbe 
others  concurred. 


WINNIPISEOGEE  LAKE  COTTON  A 
WOOLEN  MFG.  CO. 

V. 

Town  of  GILFORD. 

1.  Rights  In  a  raaerrolr  of  water  are 

IN.H. 
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raal  estate*  mmd  taxable  iu  the  town 
wfcere  the  land  by  wbidh  the  neervolr 
is  ereated  is  eltnated. 

1  Upon  the  question  of  the  value  of  such 
rii^te,  evidence  that  they  may  be  exer- 
clMd  for  the  benefit  of  mills  situated  in 
otho'  towns  or  In  another  State  is  com- 
petent. 

(BeUouili  Decided  July  15. 3887.) 

APPEAL  from  a  refusal  ot  the  setectmen  of 
Onford  to  abate  a  part  of  a  tax  asseued  hy 

ihem  in  1884.    Judgment  on  Ttport. 

Facts  found  by  rderees: 

The  Talue  of  the  plaintiff's  property  de- 
■cribed  in  the  petition,  and  taxable  in  Gilford 
in  April.  1884.  Is  $275,000.  The  value  of 
other  property  In  Gilford  compared  with  its 
uMKd  value  in  April,  1884.  was  Id  propor- 
tion of  100  to  06,  or  other  property  was  as- 
i»ed  in  said  town  at  that  date  at  65  per  cent 
of  its  vatue.  The  rate  of  taxation  was  142^ 
cenU  <w  $100.  The  value  of  the  plaintiff's 
mills,  otiierbnildinfirs,  and  estates  in  fee  in  said 
Gilford  (not  including  dams,  gates,  flowiue 
udraervoir  rights,  etc.,  in  nid  towo  herein- 
after  atimated)  is  $135,000.  The  value  of  the 
pUintiff's  dams,  gates,  flowage  and  reserved 

tts  hi  mid  onford  is  $14D,WM>. 
I  Mcotaining  the  value  of  Vtte  dam,  gates, 
Sowage  and  reservoir  rights  of  the  plaintiff  in 
GiUnd  on  the  1st  dav  of  April,  1884,  the 
irfenes  took  into  consideration  that  this  prop- 
mj  in  Oilford  bas  greater  value  because  it 
can  he  controlled  and  profitably  used  in  GIl- 
fwd  by  the  plalDtiff  for  the  benefit  of  mills 
Posted  elsewhere;  and  also  that  the  market 
sad  taxable  value  of  said  milts  and  other  estate 
ud  property  of  the  plaintiff  situated  elsewhere 
i»  iacreaaed  by  reason  of  these  reservoir  rights 
bonf  cuiable  of  being  controlled  for  their  ben- 
efit; ana  in  finding  the  value  of  said  reservoir 
li^ts  ritoate  in  Gilford,  the  referees  made 
nich  adjustment  and  apportionment  of  these 
niuable  incidents  or  advantages  between  plain- 
lilTg  reservoir  rights  at  Gilford  and  the  mills 
ud  other  estate  and  property  of  the  plaintiff 
Btoite  elsewhere  benefited  thereby,  as  seemed 
to  them  lawfully  and  Justly  to  belong  respec- 
tirriy  to  each  (uass  of  s^  property,  and  as 
flwaid  avoid  any  double  taxation. 

It  appearing  that  contracts  existed  between 
tlie  MuDtiff  as  owner  of  these  reservoir  rights 
in  GDford  and  certain  millowners  having 
pririleges  on  the  stream  below  (which  con- 
ttacti  may  be  referred  to),  the  referees,  In  esti- 
oiliBg  the  value  of  the  reservoir  rights  in  GU- 
iQid,  InA  into  consideration  the  pecuniary  ad- 
^u^gcs  and  disadvantages  of  this  property  by 
W>o  of  these  contracts. 

The  plaintiff  moved  to  recommit  the  report 
jo  lie  referees,  with  instructions  to  report  any 
«««  that  either  party  may  request  that  they 
™  proved  on  the  evidence  now  before  thera, 
wnoodenied,  subjecttoexception.  Theques- 
tnaof  law  that  the  plaintiff  desires  to  raise  on 
UK  RDort  is  the  right  of  the  referees  to  con- 
^  me  fact  that  £e  GUfoM  property  is  en- 
■anwd  in  value  because  it  can  he  controlled 
wd  profitably  used  there  by  the  plaintiff  for 
UK  benefit  of  mills  elsewhere.  If  this  ques- 
M  not  fnHy  presented  by  the  for^ng 
I  N.  H. 


statement  of  facts,  any  quesUou  of  discretion 
raised  by  the  plaintiff^  motion  to  recommit  is 
reserved. 

At  the  law  term  the  plaintiff  moved  to  re- 
commit the  report  to  the  referees  with  instruc- 
tions to  report  the  following  additional  facts  if 
they  found  them  proved: 

1.  The  mills  "situated  elsewhere,"  for  the 
especial  benefit  of  which  these  reservoir  rights 
are  controlled,  are  situated  in  Lowell  aod  Law- 
rence, Massachusetts.  The  enhanced  value  of 
the  Lowell  aod  Lawrence  mills,  leastm  of 
these  reservoir  rights  being  capable  of  being 
controlled,  and  being  actually  controlled,  tor 
their  benefit,  is  fuUv  included  in  the  assess- 
ment of  the  mills  in  Massachusetts,  and  is  fully 
taxed  in  Massachusetts,  without  diminution  on 
account  of  any  taxation  (or  liability  to  taxa- 
tion) of  the  reservoir  rights  in  New  Uamp- 
shiro.  The  reservoir  rights,  and  the  rights  of 
control  thereby  exeroised.  are  fully  taxed  in 
Massachusetts,  where  the  benefit  from  the  con- 
trol is  received. 

3.  The  plaintiff  owns  no  mills  elsewhere 
than  at  Gilford  In  any  way  affected  by  tiie 
management  of  this  property. 

8.  The  stock  of  the  plaintiff  corporation  is 
owned  entirely  by  the  Proprietors  of  the  Jjm^ 
and  Cajials  on  Merrimack  River,  at  Lowell, 
Mass.,  and  the  Essex  Company  at  Lawrence, 
Mass.,  both  of  them  corpornuons  under  the 
laws  of  Massachusetts.  The  stock  of  the  Locks 
and  Canals  Company  is  entirely  owned  by  ten 
manufacturing  corporations  of  Lowell. 

4.  Under  the  a^^ment  with  other  riparian 
owners  on  the  Winnipiseogee  River,  referred  to 
in  the  report  of  the  referees,  it  is  found  that, 
on  an  average  of  a  series  of  years,  88  per  cent 
of  the  available  supply  of  water  from  the  lake 
in  its  improved  conaltion  is  used  as  a  uniform 
fiow  in  &e  Winnipiseogee  River,  and  the  re- 
maining 12  per  cent  Is  discharged  from  the 
lake  in  such  quantities  and  at  such  times  as 
will  best  serve  the  interests  of  the  stockholdets 
of  the  plaintiff  corporation.  The  natural  sup- 
ply from  the  lake  in  its  improved  state  is 
always  sufficient  to  furnish  the  above  uniform 
flow  for  the  Winnipiseogee  River,  and  the 
amount  of  additional  supply  varies  from  year 
to  year,  being  13  per  cent  on  an  average,  and  is 
contingent  upon  the  variation  in  the  natural 


5.  The  ^alntiff  corporation  was  first  diar- 
tored  in  1881.  The  charter  was  amended  in 
1846.  Both  Acts  may  be  referred  to  in  argu- 
ment. The  stockholders  of  the  plaintiff  cor- 
poration are  the  Proprietors  of  the  Locks  and 
Canals  on  Merrimack  River,  in  Lowell,  Mass., 
and  the  Essex  Company  of  Lawrence,  Mass., 
both  of  them  corporations  under  the  laws  of 
that  State.  The  stockholders  of  the  Locks 
and  Canals  Corpomtion  are  ten  manufacturing 
corporations  of  tjowell.  Soon  after  the  amend- 
ed charter  in  1846  the  plaintiff  corporation 
commenced  excavations  and  improvements  at 
the  outlet  of  Winnipiseogee  Lake  and  on  Win- 
nipiseogee River,  and  they  were  continued 
until  brouj^t  subatantiaUy  to  their  present 
condition  in  1851,  and  have  so  remained  fmn 
that  time  to  the  present. 

The  report  was  not  recommitted;  but  the 
plaintiffs  mcAlon  was  considered  as  an  offer  to 
prove  the  facts  therein  stated.  r~ 
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Mr,  Daidel  HfcTnard,  with  Jfcwr*.  T.  9. 
WUliplt)  qnd  Jeremiah  Smith,  for  plain- 
ts: 

The  town  wliich  claims  the  lipbt  to  tax 
mii^t  s-!io\v  Uie  property  comes  within 

oon\c  licsf Ti[iiiii[i  of  property  made  specially 
liable  tn  tuxiiiioti  \)\  statute. 

^aikua  Sftti.  Bank  v.  Ml9hua,  46  N,  H.  892. 

it  4uBf« i^jHir mtter-power  not  real  estate  it 

fkot  tsd^ble;  Ibf  It  cannot  be  taxed  as  per- 
sonal properly. 

Sttttr  V.  Ml }>"lis  Mm  Co.  26  Minn.  S29; 
^rtff^v;  V,  !i,!itit  Ajffhony  Fallt  W.  Co.  Id.  222. 

JseilhtT  cjiii  wiili^r-power  for  mill  purposes, 
not  used,  norrescr^  dirs,  be  taxed  independently 
of  tbe  land  connectud  with  them. 

^^H  JK«r  T.  liriatol  County  Comrt.  126 
SCasB.  067;  Chenkire  v.  Berkthire  County  Comrt. 
113  Hobs.  3S6. 

Mr,       £1.  Bvck.  also  for  plaintiff: 

T\\'L  c-mirlHOf  Massachusetts  have  onifonnly 
(lucuieil  ngiiinsl  this  finding. 

Pihip'i-f  V.  Bn  kiJiire  Covnty  Comrs.  102  Mass. 
76;  FaFiainffto:t.  JUp^  W.  Co.  v.  County  Comra. 
XU  Mass.  aOS;  VAe^iire  y.  BeMtre  Oountif 
Comn.  118  Mas.  886;  FiiU  River  t.  BritM 
Cnunty  C<mr».  t25  Mass.  S67. 

The  fificlrineof  fHngree  v.  Berk$hiTe  County 
Gomr*.  U  vury  rl^dr  upon  the  point  at  issue  in 
the  prescDt  ni-ie,  :ind  so  also  ia  that  of  Fall 
Rit^  v.  lln'gfs!  Citunty  Comrt.  supra;  and 
there  is  nothinf^  in  the  other  cases  which  in 
any  way  denies  tbi^i  doctrine.  By  the  de- 
cfiBioQa  of  ibe  Maaeacbuaetts  court,  these  reser- 
voir Tiia:htB  are  not  taxable,  and,  in  tbe  valtutlon 
of  reaervofr  privileges  for  taxation,  no  part  of 
the  value  of  the  water-power  created  by  the 
rewrvmr,  and  usfd  with  mills  below,  is  to  be  in- 
ckiilecJ.  No  pari,  therefore,  of  the  value  of 
Uie  Lowell  and  Lawrence  water-power  is  to  be 
Included  in  the  valuation  of  tbe  Gilford  estate: 
■ud,  inaamuch  as  all  the  Increased  value  of 
ttKHO'  «it*tes  from  uses  of  tbe  Gilford  estate 
idlinrt  oCRne  by  an  increased  value  of  those 
wflt^f-liowors.  It  is  evident  that  no  increased 
viiLui"'  i.'t  any  Lowell  and  Lawrence  estate 
flhoitld  he  iticruikil  in  the  valuation  of  the  Gil- 
£onl  e.^tnte:  aod  it  is  wrone  to  in  any  way  con- 
sider them  in  fixing  the  valuation  thereof. 

By  a  dedsioa  of  tbe  Massachusetts  courts, 
ud  by  the  amendad  stateioent  of  facts  in  this 
CBK,  It  is  shown  tint  the  fall  values  of  the 
Lowell  and  LawrCHiice  estates  are  taxed  In  Mas- 
each  it  set  tn. 

S^e  Lficd&  *,  MiddlesAT  Omtnty  Oomn.  6 
Allen,  im. 

It  appears  hy  this  decision  that  the  courts 
bavB  derided  that  the  city  of  Lowell  shall  tax 
tbeeDtlrewater-poner  at  Lowell;  and  tbe  Law- 
rence water-power,  under  tbe  same  jurisdiction, 
1b  necet'^Hly  tnicd  in  tbe  same  manner.  It  is 
impQB^i>}|c  Id  tax  any  portion  of  tbe  value  of 
these  wjirci-jiciwiTsptsewhere,  without adouble 
ti3.\iU(oii  upr'u  thini:  and  it  is  equally  impossi- 
ble to  take  into  consideration  any  part  of  their 
v^doe  hiflziii^tlM  taxable  vi^ue  of  other  estates, 
wliboDt  A  doable  taxation  to  tbe  extent  that 
Kch  values  are  lakea  into  conskJeiation.  This 
olDaBt  luB  DO  juriadiction  over  tbe  water-power 
of  MaBsachiis*.'ifci, 

Whatever  wntiT-power  is  used  with  mills  situ- 
ated in  MaHacbuBsits  becomes  annend  to  those 
milli;,  and  If  Id  be  tued  with  them,  without  re- 
4H 


gard  to  tbe  souroes  of  socfa  power;  and  even 
though  tbe  structures  which  are  necesaaiy  to 
create  tbe.power  lie  in  part  in  another  State, 
and  tbe  water-power  might  equally  well  be  used 
in  that  other  State,  nevertheless,  it  mvuA  be 
taxed  with  the  mills  to  wbicb  it  is  incident,  and 
not  elsewhere. 

In  the  case  of  Boston  Mfg.  Co.  v.  Ifthahit- 
ant$  ^  Jfewton,  22  Pick.  22,  it  appeared  that ' 
the  Boston  Manufacturing  Company  owned 
a  dam  half  in  Waltbam  and  Jialf  in  Newton, 
but  the  entire  water-power  was  used  witb  mills 
in  Waltham,  though  it  might  have  been  used 
on  the  Newton  side  had  tbe  owners  chosen 
to  do  so.   Newton  assessed  the  company  for 
one  half  the  water-power  of  the  dam;  and,  on 
trial  of  this  issue,  Shaw,  CA.  J.,  says:  "The 
only  question  in  this  case  is  whether  the  town 
of  Newton  has  a  right  to  tax  tbe  plain  tiff  for 
the  property,  and  under  the  circumstances  men- 
tioned in  the  agreed  statement  of  facts.   In  tiie 
drst  place,  tbe  court  are  of  opinion  that  water- 
power  for  mill  purposes  not  used  is  not  a  dis- 
tinct subject  of  taxation.   It  is  a  capacity  of , 
land  for  a  certain  mode  of  improvement,  vrhicb 
cannot  be  taxed  independently  of  the  land. 
But  the  ob,1ection  to  this  mode  of  taxation  is ' 
not  the  only  or  principal  objection  to  the  tax  ■ 
in  question.    The  court  is  of  opinion  that  the 
water-power  had  been  annexed  to  the  mills,  that  | 
it  went  to  enhance  the  value  of  the  mills,  and  i 
could  only  be  taxed  together  with  the  mills.  \ 
as  contributing  to  increase  their  value.   As  the  : 
mills  were  wholly  dtuated  in  Waltham  and 
were  taxable  there,  they  were  not  liable  to  be 
taxed  in  Newton." 

This  allows  that  if  the  Merrimack  River  at 
Lowell  constituted  the  division  line  between  I 
Massachusetts  and  New  Hampshire,  and  the  ; 
water-power  of  the  Lowell  dam  was  all  used  in  ; 
Ma^acbusetts,  none  of  its  value  could  be  taxed  I 
in  New  Hampshire,  even  though  its  very  exist- 1 
ence  depended  upon  structures  erected  in  New  I 
Hampshire.  No  more  can  any  part  of  that  . 
value  be  taxed  in  New  Hampshire  if  it  depwds  i 
upon  structures  higher  up  on  tbe  same  stream,  j 
and  within  the  Slate  of  New  Hampshire. 

See  also  Slack  v.  Waleott,  3  Mason,  506. 

Meagrs.  Jewell  ft  Stone.  Albin  A  Har*  : 
tin.  and  S.  C.  Clark,  with  Mr,  H.  W.  \ 
pw.  for  defendant: 

Tbe  questions  presented  Id  this  case  are  Iden- 
tical with  those  presented  in  Coehtco  Mfg.  Oo.  v. 
Strafford.  6l  N.  H.  455. 

It  was  there  held  that  "the  water-power,  fur- 
nished by  the  pond  in  its  improved  state,  must, 
witb  the  land  to  which  it  is  Incident,  be  n-  , 
garded  as  real  estate  sittuted  in  Strafford,  and 
subject  to  be  there  taxed,  without  being  affected 
by  the  circumstance  that  tbe  mills  of  the  plain- 
tuf,  with  the  water-power  attached,  may  be 
taxed  in  Dover." 

See  Id.  467. 

The  only  real  question  before  the  court  is  . 
whether  or  not  tbe  selectmen  of  Gilford  sboold  i 
have  considered  tbe  fact  that  the  ptafntilTfl  ' 
property  in  Gilford  was  enhanced  in  value  be- 
cause it  could  be  controlled  and  profitably  used  , 
there  by  the  plaintiff  for  the  benefit  of  mills 
elsewhere.   If  the  law,  as  held  in  Ooeheeo  Mfg.  j 
Co.  V.  Strafford,  and  which  has  been  acquiesMl 
in  for  nearly  twenty  years,  is  to  remain  tbe  law  I 
in  this  State,  tbe  valuation  put  vpon  the  plain-  i 
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lilTt  psoper^  by  the  referees  settles  its  value 
for  the  purpose  of  taxation. 

Carpenter,  •/'..delimed  tbe  opinion  of  the 
coBrt: 

Real  estate  most  be  taxed  in  tbe  town  where 
it  is  situated.  Gen.  Laws,  cbap.  63,  g  2;  chap. 
M,%  11.  The  words  "Iand","lands,"or"re8l 
esttite"  shall  include  lands,  tenements,  and  here- 
ditaments,  and  all  rights  thereto  and  interests 
therein.  Gen.  Laws,  cbap.  1,  §  30.  Easements 
are  taxable;  if  appurtenant  ihey  are  in  general 
taxed  with  and  as  a  part  of  the  land  to  which 
belong.  Easements  In  gross  must  neeea- 
iorily  be  valued  and  taxed  separately  from  the 
bod  oot  of  which  they  are  granted. 

Water-power,or  ri^ts  in  a  reservoir  of  water, 
tre  an  interest  in  the  land  upon  and  by  which 
tbqr  are  created;  and.  by  the  express  terms  of 
tbe  statute,  must  be  taxed  in  tbe  town  where 
tbe  land  of  which  they  are  a  part  is  situated. 
AltboDgh  theymnr  be  so  far  severed  from  that 
lud,  and  annexed  to  land  sittiated  in  another 
torn,  as  to  pass  without  special  mention  in  a 
coQTeyance  of  tbe  latter,  their  geographical  lo- 
cstim  is  not  thereby  changed.  The  title  to  and 
occupancy  of  the  land  creatingwater-power  or 
nsErroir  lij^ts  may  be  in  one  person,  and  of 
the  power  and  li^ts  in  another.  In  such  case 
eadi  mart  be  separately  assessed.  The  plain- 
tiff owns  both  tbe  reservoir  rights  and  tbe  dam , 
gttes,  land,  and  flowage  out  of  which  they  is- 
m.  Its  water  rights  have  not  been  severed 
from  its  lands  in  Gilford  and  annexed  to  its 
mills  and  other  real  estate  situated  elsewhere. 
Byaconveyanceof  the  former  tbey  would  pass, 
ud  a  conveyance  of  the  latter  tbey  would 
not  peas,  without  special  mention.  If  the  re- 
rasewere  true,  they  would  be  none  the  less  real 
estate  situated  in  Gilford.  They  were  properly 
nhied  and  taxed  with  the  lands  in  Gilford. 
Codueo  3(fff.  Go.  v.  Strafford,  51  N.  H.  455. 

In  tbe  appraisal  of  a  water-power,  as  of  other 
W^erty,  aU  the  facts  and  circumstances  affect- 
fag  its  value  are  competent  to  be  considered. 
The  assessors  may  consider  the  orifpnal  cost  of 
tbe oitire property,  the  quantity  of  knd  flowed, 
ud  iti  value  for  other  purposes;  tbe  magnitude 
of  the  power,  its  location,  and  the  place  where 
it  is  or  may  be  utilized; 'the  nses  to  which  it  is 
or  may  be  applied,  together  with  the  Itmita- 
tioBs,  If  any,  either  of  tbe  manner  in  which  or 
of  tiie  purposes  for  whic^  it  may  be  employed; 
tbe  income  derived  from  it  by  way  of  rents  or 
tronfiBiise  by  the  owners,  the  expense  of  main- 
lining am]  managing  it,  the  cost  of  equal  jwwer 
(teriTedfrom  other  sources, — thati8,ftscompar- 
ttire  economy;  the  effect  which  the  appropria- 
tiofi  of  the  land  for  tbe  purposes  and  the  use  of 
tbe  power  has  to  increase  or  diminish  tbe  value 
a(  ttie  owner's  other  lands,  and  their  like  effect 
|90D  tbe  iHoper^  of  others, — ^in  short,anything 
nfdi  might  justly  affect  the  judgment  of  a 
paion  dedrlng  to  purchase,  m  determining 
"diat  price  be  would  offer.  GxAeeo  3^g.  Go.  v, 
StnS&rd,  51  N".  H.  465,  476-478;  Um  v.  Gon- 
ewtffi.  B.  Gffrp.  1  N.  H.  (L.  ed.)  161,  2  New 
Sat  Rep.  275,  03  N.  H.  658,  563. 

U  a  Wff  ^M^ory  tends  to  depreciate  the  value 
« t^jaooit  lands,  it  m»  be  less  valuable  than 
jtwoold  belf  it  enhanced  their  value.  A  cotton 
nclny  wUch  increases  the  value  of  neighbor- 
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ing  real  estate  may  be  worth  more  than  it  would 
be  if  it  bad  a  contrary  effect. 

Tbe  entire  value  of  a  parcel  of  land  may  con- 
sist in  its  capacity  to  render  other  lands  valu- 
able; as,  if  in  a  desert  a  single  acre  were  found 
whereon  artesian  wells  conld  he  sunk,  produ- 
cing sufficient  water  to  irrigate  and  make  fwdle 
the  whole  desert, — the  acre  would  be  of  great 
value,  because  by  means  of  it  landc  otherwise 
worthless  could  be  ma^le  valuable.  It  could 
not  be  justly  appraised  without  considering  its 
effect  upon  them.  But  tbe  increased  value  of 
the  Irrigated  lands  would  not  be  the  measureor 
form  any  part  <^  its  value.  A  fair  appr^sal 
of  tbe  acre  would  not  include  any  part  of  tbe 
increased  value  of  other  land,  nor  would  an  ap- 
praisal of  tbe  irrigated  lands  at  tbeir  fiill  value 
include  any  part  of  the  acre's  value.  It  does 
not  appear  that  any  part  of  the  enhanced  value 
of  the  plaintiff's  mills  and  other  estate  situated 
elsewhere  was  comprised  in  the  valuation  of  its 
reservoir  rights.  The  referees  committed  no 
error  of  law  in  considering  that  the  value  of  tbe 
property  Is  increased  beoiuse  it  can  be  con- 
trolled and  profitably  used  by  the  plaintiff  in 
Gilford  for  tbe  t>enent  of  its  mills  situated  else- 
where, and  because,  bv  its  control  and  use  in 
Gilford,  the  value  of  the  mills  and  other  estate 
situated  elsewhere  is  increased.  How  mudi  its 
TOlue  is  augmented  by  these  considerations  Is  a 
question  of  fact,  in  tbe  determination  of  which 
by  the  referees  no  error  appears. 

The  additional  facts  which  the  plaintiff  de- 
sires to  have  reported  are  not  material.  Tbe 
authorities  of  Massachusetts  cannot  lawfully 
tax  real  estate  situated  in  New  Hampshire.  If 
they  do  tax  It,  such  taxation  Is  immateri^  on 
Uie  question  whether  it  shall  he  taxed  here. 
The  plaintiff's  reservoir  rights  are  a  part  of  its 
real  estate  in  Gilford,  from  which,  except  by 
their  destruction,  tbey  can  never  in  point  of 
fact  be  severed.  There  may  be  for  certain  pur- 
poses a  constructive  severance,  but  it  cannot 
change  their  actual  location,  or  make  tbem  any 
the  less  a  part  of  the  land  in  Gilford. 

It  Is  immaterial  where  the  property  benefited 
by  tbe  use  of  the  reservoir  rights  is  situated. 
'Hie  rights  are  not  leas  a  parc^  of  the  Gilford 
Itmds  In  case  their  exercise  Is  beneficial  to  mtUs 
in  Massachusetts  than  they  would  be  if  they 
were  used  and  controlled  for  tbe  sole  benefit  of 
mills  in  Gilford.  It  may  be  that  the  value  of 
tbe  mills  in  Massachusetts  Is  increased  by  rea- 
son of  the  existence  of  the  reservoir  rights,  and 
that  of  the  rights  by  reason  of  the  existence  of 
the  mills.  U  so,  and  each  property  is  ap- 
praised for  taxation  at  its  full  value,  it  does  not 
follow  that  any  portion  of  either  property  is 
included  in  the  valuation  of  tbe  other.  Tbe 
assumption  that  tbe  plaintiff's  reservoir  rights 
are  taxed  with  the  Lowell  and  Lawrence  mills, 
to  the  extent  that  the  value  of  tbe  mills  Is  in- 
creased by  reason  of  tbe  rights,  has  no  founda- 
tion. If  by  excavation  on  elevated  land  near  a 
city,  pure  spring  water  were  found  sufficient  to 
supply,  by  means  of  an  aqueduct,  all  the  In- 
habitants, the  effect  might  be,  not  only  to  in- 
crease largely  the  value  of  the  tract  upon  which 
the  water  Is  obtained,  but  also  the  value  to  some 
extent  of  every  house  and  lot  In  the  city.  A 
taxation  of  thedty  lots  and  buildings  at  tb^ 
increased  value,  as  the  law  requireat^m  tobe 
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t&xed  (Qen.  Lnws,  ebap.  56,  %  1),  would  not  be 
a  taxation  of  nay  piiTt  of  the  aqueduct  compa- 
ny's lights  or  land,  norwould  a  taxution  of  the 
luter  St  thdr  fuU  value  be  a  taxation  of  the  city 
property,  altboaghbut  for  the  city's  proximity 
iber  might  he  substantially  worthless. 

The  valve  of  the  plaintiff's  property  is  not 
affet-terf  by  ihc  ftiet  Uml  the  benefited  mills  in 
Ivowell  and  Lnwrencf  ;ire  owned,  not  bj' the 
plaiutifif'^  cor[)oratioii,  but  by  the  stockholders, 
-who.  Id  place  of  moDg^  ^^TldeDds,  take  as  their 
portJoD  of  the  iocemS  tke  benefits  accruing  to 
their  respective  milts.  The  value  of  the  aque- 
dqct  Company's  property  would  be  neither  more 
ror  1«K  if  hH  tha  lumMiolders  and  lotowners 
!u  the  city  wort'  ii-s  stnt^k holders,  and,  ioBtead 
of  dividfiidH  iu  iiionfv,  received  water  each  in 
propurliLin  t'l  ihr  [iinimiit  of  his  Stock. 

IC  Hid  pluiutifi  lihould  sell  and  convey  all  its 
property  In  <3iU!<nd,  nptxi  condition  ttiat  the 
poKluiaBr  TCIPlllle  tlie  flow  of  water  as  it  is 


now  regulated,  the  right  to  the  stipulated  flow 
of  water  would  be  an  interest  in  land  ntuated 
in  Qilford,  and  taxable.  If  the  owner  seUs  his 
dam  and  mills  privilege,  reserving  a  right  to 
draw  a  specific  quantity  of  water,  the  reserved 
right  is  real  estate,  and  taxable.  If  the  owner 
of  a  mill  and  a  reservoir  water-rieht  in  Gilford, 
worth  $21,000,  sells  all  his  real  e^te  in  Gilford 
for  $10,000,  its  full  value,  reserving  all  water- 
tights  except  power  suffldeot  for  the  use  of 
the  Gilford  mill,  his  reserved  rights  are  worth 
$11,001)  and  are  taxable  at  thstsumluGHUnd. 
An  owner  of  a  valuable  water-powa  cannot 
escape  taxation  by  putting  in  another  the  title 
to  the  soil,  which  is  generally  of  little  compai^ 
ative  value  in  the  absence  of  the  power,  and  of 
no  value  for  other  piuposes  so  long  as  it  is  used 
to  create  the  power. 

Judgment  on  the  r^ort. 

BliifluuB,  •/;,  did  not  sit;  the  otben  con- 
curred. 

I  H.  H. 
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Joriah  M.  FI8EE 

George  P.  WETMORE. 

At  rader  a  cljtim  of  right  had  for  more 
than  twmtef  ^wars  maintained  drainB 

forthenseof his  land  tiuronghL  Avenue, 
a  private  way  beloiij^na>  to  B»  and 

this  with  the  knowledge  of  S,  when  A  re- 
eeired  from  B  a  deed  of  realty  bounded 
on  L  Avenue.  This  deed  contained, 
after  the  deecription  of  the  realty  con- 
veyed, a  clause,  "It  is  distinctly  under- 
stood by  and  between  the  parties  hereto 
that  there  shall  be  no  right  of  frontage 
on,  or  access  to,  the  said  L  Avenueforany 
land  of  this  grantee  except  for  the  parcel 
hereby  conveyed."  After  receiving  the 
deed,  A  continued  his  drains  as  before 
tbroogh  L  Avenue.  Held: 

{a)  That  the  clause  did  not  affsct 
A's  ri^t  of  dralnase  fully  aeqoired 
hj  twenty  years  adverse  oae  before 
M  took  the  deed. 

(ft)  That  the  elanee  was  to  conetme 
or  explain  the  description  in  the  deed, 
■ot  to  serve  as  a  contract  or  release  af- 
fetrting  rights  already  acquired. 

(Newport  Decided  July  aO,  1887.) 

CROSS-BILL  in  canity  for  an  Injunction. 
Heard  on  amended  bitl  and  answer.  Injunr- 
tin  denied. 

The  qaestion  now  presented  is  stated  in  the 
opmifRi.  Former  decisions  in  tbe  case,  settine 
foitb  Ibe  facts  fully,  are  reported  2  New  Eng. 
Rep.  628,  and  4  New  Eng.  Rep.  IM. 

Mr.  Samuel  R.  Honey,  for  complainant 
incrosB-biU. 

Jfr.  WHUam  P.  ShelBeldt  for  defendant 
mam-bin. 

ParCoriaun: 

Since  tbe  delivery  of  our  opinion  in  March 
1^  (4  New  Eng.  Rep.  794),  the  complainant, 
Fiske.  has  amended  his  croes-bill,  setting  forth 
in  the  amendment  that  in  February,  March, 
and  April,  1882,  the  defendant,  Wetmore,  con- 
tracted seven  drains,  besides  the  drain  before 
complained  of,  connecting  otber  parts  bis  es- 
tate with  tbe  Lawrence  Avenue  drain,  and  dis- 
cbu^g  through  them  into  tbe  Lawrence 
imiQe  drain,  and  thence,  by  means  thereof, 
upu)  tbe  complainant's  land,  sewage,  ordinary 
oound  water,  stable  water,  and  me  overflow 
uwD  dslems;  and  praying  that  tbe  defendant 
■nqr  be  enjoined  from  so  doing.  Tbe  defendant 
in  bis  uBwer  aets  up  a  right  to  do  so,  acquiied 
l>y  sdverse  use  continuously  enjoyed  since  about 
Itfil,  with  tbe  knowledge  on  tbe  part  of  Wil- 
•am  Beach  lAwrcnce,  the  owner  of  Lawrence 
Avenue  and  of  the  land  now  belonging  to  the 
eomiAdnant,  until  his  death  in  18tS;  that  such 
WviB  with  claim  of  right.  The  complain- 
ut  set  the  cause  down  for  hearing  on  tbe 
UBOded  trill  and  answer;  and  at  tbe  bearing 
'^"'rtOMkd  that  the  defendant  was  precluded, 
^atoiq)ed,  from  making  the  defense  as  stated 
by  reason  of  a  deed  to  him  from  said  Lawrence, 
D^iiK  date  Anjnist  12, 1672.  conveying  to  him 
« W  of  Itnd  adjcrtnlng  hh  estate  cm  Lawrence 
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Avenue.  The  deed,  in  so  far  as  we  need  recite 
it  for  tbe  purposes  of  this  case,  is  as  follows,  to 
wH: 

"Know  all  men  by  these  presents:  That  I, 
William  Beach  Lawrence,  of  the  city  <rf  New- 
port, in  tbe  State  of  Rhode  Island,  in  consid- 
eration of  $12,405.30,  paid  by  George  P.  Wet- 
more  of  said  Newport,  the  receipt  whereof 
is  hereby  acknowledged,  do  hereby  give, 
grant,  bargain,  sell,  and  convey  unto  the 
said  Gewge  P.  Wetmore  all  that  certain 
tract  or  parcel  of  land  situate  in  said  city  of 
Newport  and  bounded  as  follows,  viz. :  north- 
erly, on  Le  Roy  Avenue;  easterly,  on  Law- 
rence Avenue  {which  is  to  be  40  feet  in  width, 
and  to  extend  from  Le  Roy  Avenue  on  tbe 
north  to  Ruggles  Avenue  on  the  south);  and 
southerly  uuT westerly,  by  lands  of  this  gran- 
tee. For  a  more  full  and  particular  descrip- 
tion of  the  parcel  of  land  hereby  conveyed,  re- 
ference may  be  bad  to  tbe  plat  thereof  hereto 
annexed.  It  is  distinctly  understood  by  and 
between  tbe  parties  hereto  that  there  shall  be 
no  right  of  frontage  on,  or  access  to,  tbe  said 
Lawrence  Avenue  for  any  land  of  this  grantee 
except  for  the  parcel  hereby  conveyed.  To 
have  and  to  hold  the  above  granted  premises, 
with  all  tbe  privileges  and  appurtenances  to 
tbe  same  belonging,  to  tbe  said  George  P.  Wet- 
more, his  heirs  and  assigns,  to  bis  and  theiruse 
and  behoof  forever." 

The  complainant  insists  that  the  clause,  "It 
is  distinctly  understood," etc.,  amounts,  by  rea- 
son of  the  defendant's  acceptance  of  tbe  deed,  to 
an  implied  covenant  or  agreement,  on  bis  part, 
that  "there  shall  be  no  right  of  frontage  on,  or 
access  to,  Lawrence  Avenue"  for  his  other  land; 
and  that  in  equity  he  will  be  held,  accordingly, 
not  to  have  any  right  of  frontage  on,  or  across 
to,  Lawrence  Avenue  for  his  other  land,  and 
consequently  no  right  to  maintain  tbe  drains 
complained  of,  tbe  same  being  drains  which 
lead  from  bis  other  land  into  the  middle  of  the 
avenue,  to  connect  there  with  the  Lawrence 
Avenue  drain. 

According  to  the  answer,  which  is  to  be 
taken  as  true,  the  rights  in  dispute,  if  "know* 
ledge"  be  equivalent  to  "express notice,"  which 
is  not  questioned,  had  been  fully  acquired  by 
twenty  years  adverse  use,  when  tbe  deed  of 
1872  was  executed;  and  therefore  to  give  the 
clause  in  question  the  effect  which  the  plaintiff 
claims  for  it  is  to  give  it  tbe  effect  of  a  quit- 
claim, or  release,  of  an  existing  easement  ap- 
purtenant to  tbe  defendant's  other  land.  The 
question  Is  whether  the  clause  ought  to  be  con- 
strued so  ns  to  give  it  that  effect. 

The  clause  occurs  in  the  part  of  the  deed 
which  is  devoted  to  tbe  description  of  the  prem- 
ises conveyed,  and  it  is  proper,  therefore,  to  re- 
gard it  as  intended  to  be  a  part  of  tbe  descrip- 
tion, or  as  added  thereto  for  the  purpose  of  de- 
fining with  greater  precision  the  scope  of  the 
grant,  if  it  can  reasonably  be  so  regarded,  in- 
stead of  as  a  clause  intended  to  be  operative 
outside  of  tbe  grant,  by  way  of  release  from 
the  grantee.  The  language  of  the  clause  is  nut 
language  of  contract  or  agrement,  but  lan- 
guage of  construction  or  explanation,  as  If  tbe 
grantor  were  saying  to  his  grantee,  by  way  of 
precautionary  observation,  "I  convey  to  you 
this  lot  bounding  on  Lawrence  Avenue,  and 
yoa  thereby  wiuW.  «,ttU^^  t^T^ J^, 
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ftaubtgv^  on,  and  of  access  to,  that  avenue  as 

HppmteDHDt  to  the  tot;  but,  remember,  it  is 
diBCin>ctty  understood  between  us  that  there 
^hatt  be  no  aiich  right  for  the  rest  of  your 
Laud."  SiH-li  H  riiiTi»rk  could  not  be  reasoa- 
at(ty  undcFBLood  to  import  a  surrender  by  the 
gnutee  of  any  rl^t  which  he  had  prevunuly 
acmtlnd  for  hi*  other  land,  but  only  as  in- 
temMtajp^anftuafast  tbe  poasibili^  of  bis 
Dialing  U^t^gWl^hiB  other  land  as  a  result 
of  the  cnnvey&Dce,  It  aeems  to  us  that  there  is 
link  rt3ti:4Liu  ir>  duubi  that  this  is  what  was 
iiH-iint  by  llii'  fluut^' 

It  ijroljiilil.v  1"  i;inTi.'d  to  the  grantor  that  the 
grantee  miffht  !^up]x>su  that  if  ne  had  access  to 
uwreuoe  jLvenue  fiom  the  lot  conv^ed,  he 
would  foiltr  havfl  to  go  from  his  other  land 
over  Ihe  idi  otHiveyed  m  order  tohave  the  right 
virtually  for  his  other  land,  and  so  he  inserted 
the  clause  to  prevent  the  supposition;  or  he 
nmy  have  feared  that  a  conveyance  of  the  lot 
bounding  it  on  Lawrence  Avenue  might  be 
taken  as  recognition  of  the  avenue  as  a  street, 
and  that  thva  the  enrntee  would  claim  to  be  en- 
titled to  rights  of  frontage  and  acoeaa,  and  In- 
serted the  clauHe  as  a  sueguard.  If  the  clause 
hod  b^CD  [titended  to  operate  as  a  surrender  of 
any  right  oii  tlic  part  of  the  grantee,  it  would 
natuiaLly  huve  L'Ontained  a  Statement  that  It 
was  parily  iu  coiiaidiijration  of  the  conveyapce. 
But  the  conveVRDC^  purports  to  have  been 
•nade  wholly  for  other  considerationB.  In- 
iSeed,  ft  b  highly  improbable  that,  if  the  sur- 
render of  M>  valuablti  a  right  as  that  of  drain- 
age through  lAwroDce  Avenue  had  been  in- 
IcDded.  language  more  apt  for  that  purpose 
would!  not  Lavirbocn  employed.  Can  such  a 
right  bi'  pruperiiy  deDominatedarightof  front- 
age or  a  Tiglii  1-if  (ipovas?  If  it  can  be,  it  does 
not  sfxm  to  ua  that  it  would  ever  be  likely  to 
be  BO  duomhuted.  We  think,  therefore,  that 
the  only  reaacnable  oonstmctlon  of  the  clause 
is  to  oonflTie  it  to  the  subject-matter  of  the  con- 
vevance,  and  to  construe  tiie  clause  as  if  it  read 
"tiUH  Hball  Ijc  no  right  of  frontage  on  or  ac- 
cess to  tb<±  mid  Lawrunce  Avenue  for  anv  land 
oE  thb  jCTBUtoe,  e^Dcpt  for  the  parcel  hereby 
•  ttmwpid.  br  viitnB  of  this  deed." 

Ve  WW  «ad  that  It  hicreasea  our  confidence 
b  tbe  corrcrtne^  of  this  construction,  that 
It  la  the  oonelmotion  which  has  practically  been 
put  upon  the  dause  by  the  parties  themselves; 
for  it  apjx-erA  by  the  answer  that  thedefendant 
continucil  to  use  the  drain  connecting  his  estate 
with  thf!  Lawrence  Avenue  drain  without  in- 
terrupLion,  after  the  deed,  in  the  aame  manner 
M  hefwe,  and  wt^  the  knowledge  on  the  part 
the  guntor  ttaC  he  was  so  usuig  it  under  a 
claim  of  rt^A.  It  li  incredible  that  this  would 
have  tma  aJlcwed  if  the  purpose,  or  any  part 
of  the  purpose,  of  the  clause  had  been  to  take 
from  the  acfcndaut  the  ri^t  tosuch  use. 


tenua  T,  POUGLAB,  Admr., 
«. 

Jiflte'  &'BENN£S8T. 

1.  CoTenmat  was  brought  on  the  promise 
to  petj  expresaad  by  the  words,  *'to 
wbulk  pi^piiMint  well  and  truly  to  be 

am 


made  I  bind  myself^  In  a  bond  with  a 
condition  of  defea;iance.  Held: 

(a)  That  these  words  contained  a  cove- 
nant to  pavand  that  the  action  of  cove* 
nant  would  lie. 

(b)  That  no  demand  was  necessary 
before  action  brought. 

3.  The  defendant  pleaded  perforsi- 
anee.  Held,  that  the  bnrdmi  of  proof 
was  <m  the  defandaatio  proTe  the  al- 
legations of  his  plea,  althon^  a 
breach  of  the  condition  of  tlw  bond  was 
alleged  in  the  declaration. 


(Provldenc 


-Decided  Jol;  a,  1887.) 


COVENANT.   On  defendant's  motion  in  a^ 
rest  of  Judgment  and  petition  for  a  new 
trial.  Overruled, 

The  former  proceedings  inthis  case  are  givea 
in  1  New  Eng.  Rep.  885,  and  8  New  Eng.  Kep. 
625.  After  the  opmion  printed  in  8  New 
Rep.  525,  the  case  was,  at  the  April  Term,  ISoj, 
of  this  court,  submitted  to  a  jury,  which  re- 
turned a  verdict  that  the  bond  in  question  web 
the  defendant's  deed,  and  that  the  defendant 
had  not  fulfilled  the  condftions  of  the  bond  as 
alleged  in  bis  plea  of  performance  to  the  sec- 
ond count  of  tne  declaration.  The  defendant 
then  moved  hi  arrest  of  judgment  and  also  pe- 
titioned for  a  new  trial. 

The  conditimi  of  the  bond,  and  other  facto, 
are  f  idly  set  forth  in  the  previous  reports  of 
the  case. 

Metera.  James  Tlllinghast,  William  H. 
Greene,  and  Patrick  J.  McCartlgr»  for 

defendant. 

Mettra.  William  W.  Doiudas  and 
Charles  E.  Gorman*  for  plaintiff. 


Sttness.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  in  an  at^on  of  oovensol 
upon  a  bond,  alleging  as  a  breach  that  the  de- 
fendant has  neither  performed  the  condition 
nor  paid  the  whole  or  any  part  of  the  penal 
sum.  The  defendant  pl^ed  non  est  facttim 
and  a  plea  of  performance.  After  veralct  for 
the  plaintiff,  tne  defendant  moved  in  arrest  of 
judgment,  upon  the  ground  that  an  action  of 
covenant  will  not  lie  upon  this  bond. 

Although  actions  of  covenant  upon  an  oidi- 
nary  bond  with  defeasance  are  not  commoo. 
yet  they  are  not  without  authority  to  support 
them.  The  d^cul^  in  such  oases  lies  In  nnd- 
ing  a  promise  in  the  instrument.  In  this  case, 
upon  other  counts  in  Uw  declaiation,  theconit 
has  dedded  that  the  redtal  of  an  agreementin 
a  bond,  upon  which  the  obligation  may  be  de- 
feated, is  not  equivalent  to  a  covenant  to  per 
form  the  weement.  Dougla*  v.  Hennmn,  3 
New  Eng.  Rep.  625.  So  in  HatAaway  v.  Ont^, 
17  Me.  448.  cned  by  the  defendant,  the  oouit 
found  that  the  bond  was  strictly  a  bond  of  de- 
feasance and  not  a  covenant  to  perform  the  act 
radted  in  the  condition.  The  action  was  In 
debt  A  Btatute  provided  that  in  actions  upon 
bonds  with  a  penalty,  with  a  condition  whidi 
provides  for  the  performance  of  some  cove- 
nant or  agreement,  the  jury  may  assess  the 
damages  sustained  by  breaches  of  the  condition 
thereof.  Hence  the  court  held  that,  as  then 
was  no  covenant  to  perform  the  condition,  the 
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(fanui^  for  its  breach  should  cot  have  been 
asscned  bv  a  jury.  If  the  breach  of  the  cov- 
aant  niea  upon  is  rimply  an  omission  to  do 
dw  act,  the  perfoimance  of  which  ttie  bond 
n^t  becxone  void,  an  action  of  covenant  will 
not  Ue;  for  In  such  cases  there  is  no  promise 
under  seal  to  do  it.  8uch  was  the  case  of 
PtmU  v..  Clark,  8  N.  J.  L.  517.  But  in  the 
preseot  case  the  coTenant  sued  on  is  the  prom- 
iK  to  mj,  which  is  claimed  to  lie  In  the  words 
"to  which  pavment  well  and  truly  to  be  made 
I  bbd  myam,"  etc.  The  quemon,  then,  is 
Tb«ber  these  wofds  import  a  covenant  to  rar. 

In  AiunufjnouM,  8  Leonard,  119.  case  GLXIX. , 
it  wu  held  that  the  words  "I  am  content  to 
pre,"  etc.,  **did  amount  toas  much  as  'I  prom- 
ise to  pay, '"etc.,  and  that  either  debt  or  cove- 
nant would  lie.  Norrie^a  Cote,  Hardrea,  178, 
nstsined  an  action  of  covenant  on  the  words 
"I  oUbe  n^self  to  pay  so  much  money  at 
soA  a  day  and  ao  muoi  at  another  day." 

Jfa/vft  V,  FYveman,  8  Lev.  888,  was  an  ac- 
lioa  of  debt  on  a  sealed  bill.  The  court  says: 
"In  emy  case  where  a  covenant  is  to  pay  a 
certain  sum,  the  party  may  have  either  debt  or 
coTount  t<x  the  money."  In  Bill  v.  Carr,  1 
CtOta.  894,  fireqnently  dted  upon  this  pcdnt, 
ibe  dksncellor.  Lord  Nottingham,  remarks: 
"And  acovenant  will  lleon  a  bond,  forit  proves 
uagieement."  In  2  Sedgwick  on  Damages, 
7th  ed.  26ft,  the  learned  author  says:  "A  bond 
uodoobtedly  proves  an  agreement;  but  is  the 
■enement  proved  the  one  stated  in  thepenoltv. 
10  pay  the  money  for  which  the  obligOT  de- 
claiei  himself  brand,  or  in  the  condition  f "  If 
ilim  be  no  agreement  in  the  condition  it  would 
■KB,  necesBsrily,  to  foDow  that  the  only  agree- 
noADOMibleis  an  agreement  to  pay  the  penalty. 

h  VititedStaieaT.  Bnnim.l  Pafne,i33,the8c- 
tioo  was  covenant  on  bond,  conditioned  upon 
the  fakhfnl  performance  of  the  duties  of  an 
ofiOBL  The  court  remarksfthat  covenant  might 
pnbibfy  be  mafntained  upon  the  penalty  of 
the  bond,  if  the  breach  was  properly  assigned, 
hemon  it  otrntalaed  an  acknowfedgment  of  in- 
MxedDSM  and  m  promise  to  pay,  and  the  breach 
vould  be  the  nonpayment  of  the  money,  but,  as 
the  breach  alleged  was  misfeasance  fn  office, 
u  action  of  covenant  would  not  lie. 

Bill  V.  Buthing,  4  Ala.  212,  was  an  action  of 
<xiveDant  on  an  attadunent  bond,  alleging  as 
breaches  that  the  defendants  had  not  pakl  the 
ptnalhr  nor  proeecuted  the  acUon.  It  was  held 
that  toe  action  could  be  maintained. 

State  V.  Woodward,  8  Mo.  S58,  was  covenant 
OB  a  dnrllTs  bond,  ailing  two  breaches  of 
the  CMtdition,  followed  by  an  averment  that 
the  defendants  had  not  paid  the  penal^.  The 
court  says:  "It  is  dear  that,  by  the  common 
bv,  an  action  of  covenant  was  a  concurrent 
NWdy  with  debt  on  adnoie  Mil  obliratory,  or 
t  peoal  bend  subject  to  be  defeated  by  the 
pmoraiance  of  conditions.  In  such  an  action 
breach  of  covenant  would  be  the  nonpay- 
■eat  of  the  debt  In  the  one  case,  in  the  other 
^Dtxtp^ment  of  the  penalty."  As  the 
HVdkei  aligned,  however,  were  breaches  of 
m  condition,  it  wu  held  that  covenant  would 
MBe.  Seealso  Tajfhr-v.  WHaon,  S Ired.  314. 

We  ttink  these  authorities  are  sufficient  to 
■Ppwt  the  oondusion  that  an  action  of  cove- 
vat  may  be  maintained  on  the  promise  to  pay, 
vUck  Oie  wnda  of  the  bond  Impart. 
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The  defendant  also  petitions  for  a  new  trial 
upon  the  ground  of  two  alleged  erroneous  rul- 
iiigs  at  the  trial.  First,  that  no  demand  need 
be  shown  to  maintain  the  action.  The  cove- 
nant to  pay  being  express  and  absolute,  sub- 
ject only  to  avoi<unce  by  performing  the  con- 
dition of  the  bond,  we  think  that  no  demand 
was  necessary.  Such  was  the  decision  in 
Ramtey  v.  Waithan,  1  Mo,  395;  QibiM  v.  8imth- 
am,  5  B.  &  Ad.  911.  Second,  that  the  burden 
of  proof,  under  the  pleadings,  was  on  the  de- 
fendant to  show  performance.  The  plena  were 
turn  ett  factum  and  performance.  Under  a  plea 
of  non  eat  factum  the  execution  of  the  bond  Is 
all  that  is  desired,  and  when  that  is  established 
the  issue  must  be  found  for  the  plaintiff.  Mid- 
dUton  V.  8an4ford,  4  Camp.  84;  2  Oreenl.  Ev. 
292;  Mann  v.  B(jcf&rd'$  Em.  IS  Wend.  fi02. 
nder  the  plea  of  performance,  the  burden 
was  on  the  defendant  to  establish  it.  The  de- 
fendant could  defeat  the  obligation  upon  eltiier 
one  of  two  conditions:  (1)  I'y  conveying  all 
the  land,  in  case  the  debts  deacribed  were  paid; 
(2)  by  cooveytog  so  much  of  the  land  as  was 
not  required  to  pay  them,  if  they  were  not  oth- 
erwise paid.  It  was  for  him  to  show  in  which, 
if  dther,  way  his  bond  had  become  void.  "If 
any  of  the  covenants  be  In  the  disjunction,  so 
as  It  is  in  the  election  of  the  covenantor  to  do 
the-one  thing  or  the  other,  tben  It  ought  to  be 
spedally  pleaded,  and  the  performance  of  It, 
for  otherwise  the  court  cannot  know  what  part 
bath  been  performed."  OgMhorp^t  Case.  1 
Leonard.  811,  case  CCCCXXX. 

In  OookY.  Eerie,  2  Mod.  188.  "It  was  agreed 
that  the  assignment  itf  a  breach  according  to 
the  words  of  the  covenant  is  zood  enonifji,  and 
that,  if  anything  be  done  which  amounts  to  a 
performance,  the  other  side  must  plead  it." 

The  fact  that  a  breach  is  alleged  in  the  dec- 
laration does  not  alter  the  rule  oi  evidence  un- 
der these  pleadings.  Thus  in  Mann  v.  Blek- 
ford's  Exra.  IS  Wend.  S02, 609.  the  court  says, 
with  reference  to  a  demand:  "If  a  demand  had 
been  averred  in  the  declaration,  the  plaintiff 
would  not  have  been  bound  to  prove  it.  The 
plea  of  non  ett  factum  puts  in  issue  nothing 
but  the  execution  of  the  deed  on  which  the  ac- 
tion Is  brought;  and,  as  a  general  rule,  neither 
party  can  be  either  requlrol  or  permttted  to  go 
D^rcod  the  issue  joined." 

The  drfendant  being  required  to  plead  por- 
fonnance,  and  having  pleaded  it,  we  aee  no 
reason  why  the  general  rule,  that  the  party 
who  asserts  a  fad  must  prove  it.  does  not  ap- 
ply to  this  case.  We  think  there  was  no  error 
in  the  ruling  on  this  point 
Motion  overruled;  potion  diemiated. 


James  R  HODOES 
e. 

J.  Russell  BCLLOCK  et  al. 

1 .  The  Tolantary  mm^gnaem  for  the  bene- 
fit of  the  eredltora  of  A  filed  a  bill  in 
equity  a.g»liist  B*  the  eopartner  of  A, 
for  »D  aceoant  of  the  bosinees  and  for 
the  amount  due  A.  In  the  examina- 
tion before  a  master  it  appeared  that 
A  had  taken  fonds  from  the  partner- 
ship for  his  private  tue,  and  biad  pur- 
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the  funds.  The  master  reported  a  Ital- 
anoe  due  from  A  to  B.  The  report  was 
oonfirmed  and  the  bill  dismisBed.  Sub- 
sequently B  fll«d  a  blU  against  the 
i^iffnees.  who  had  sold  the  securities, 
to  compel  the  payment  to  him,  assnr- 
▼iTittg  partner, — A  having  died  during 
the  penaency  of  the  former  suit, — of  the 
prioe  reoeired  for  the  securities.  Held, 
as  it  appeared  from  the  record  of  tbe 
former  suit  that  such  suit  involved  a 
oomplete  settlement  of  the  copartner- 
ship concerns  between  B  and  tbe  as- 
signees, and  that,  pending  the  master's 
account,  B  had  full  knowledge  of  A^s 
transactions,  that  B  was  estopped  1^ 
the  decree  entered  ttom  claiming  the 
secoritiea  or  thehr  price. 
8.  The  right  of  a  cestui  que  trust  to  fol- 
low a  misapplied  trust  ftind,  and  his 
right  to  hold  tbe  trustee  responsible 
for  the  misapplication,  are  alternative, 
not  concurrent  rights. 

{Provldenoe — ^Dedded  Julr  80^  1887.) 

BILL  in  equitv  to  establish  a  trust  and  for  an 
account.  IH$TAi$sed. 
The  case  is  stated  ia  tbe  opinioD. 
Mr.  James  TUUnghast,  for  complainant. 
Mr.  William  O.  Roelhor,  with  Mr. 
Franeis  W.  Miner,  for  respondents: 

Id  order  to  coDBtitute  ret  iudieata,  so  as  to 
estop  tbe  parties,  the  partfcnlsr  contToversy 
sought  to  be  concluded  must  have  been  neces- 
sarily involved  and  determined  in  the  former 
record. 

Packet  Co.  v.  Sickles.  72  U.  S.  5  Wall.  593  (18 
L.  ed.  658);  Wells.  Res  Adjudlcata,  §  8 

Where  trust  fund  has  consisted  of  money 
and  been  mingled  with  other  moneys  of  the 
trustee  in  one  mdtetingnisfaable  mass,  and  tbe 
trustee  has  made  Investments  generally  from 
moneys  in  bis  hands  and  possession,  the  eeatui 
que  iruH  cannot  claim  a  specific  lien  upon  the 
property  or  funds  constitutiDir  the  investineDts. 

Ferrvi  v.  VanVeehten.  73 "N.  Y.  121;  Treeo- 
thiek  V.  Auttin,  4  Mason,  29;  Hill,  Trustees, 
SS3. 

The  complainant  Is  debarred  from  proceed- 
ing against  these  securities. 

1.  He  has  elected  to  bold  Bnrstow  personally 
by  taking  judgment  in  Eq.  1508  against  his  es- 
tate for  tbe  whole  amount  of  Baistow's  debt, 
iDcluding  tbe  money  loaned  Reynolds  and 
Perry  &  Barnard.  He  did  this  knowing  all 
the  facts.  His  claim  has  become  mergKt  in 
the  Judgment  He  may  elect  to  hold  Barstow 
nersonuly  for  the  money,  or  he  may  follow  it 
mto  the  securities  and  have  them  adiudged 
trust  property.  He  cannot  do  both,  and  elect- 
ing one  remedy  is  waiver  of  the  other. 

Barker  v.  Barker,  14  Wis.  146. 

3.  Complainant  claims  as  a  creditor  and 
ceatui  que  trvst  under  Barstow's  trust  deed. 
Tbe  deed  itself  expressly,  in  terms,  conveys  the 
Reynold's  mortise  and  Barstow's  right, 
claim,  demand,  and  interest  in  Tumbull  &  Co. 
Hodges  has  bad  notice  of  the  contents  ot  tbe 
trust  deed,  for  years.  Under  familiar  priQ- 
ciples  be  cannot  at  once  affirm  and  disaffirm 
the  trust  deed;  he  cannot  claim  benefits  under 
it  and  attack  it. 

Bump,  Fr.  Conv.  458-460.  and  cases  dted; 
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Bigelow,  Estop.  OOa-907;  Greene  v.  Spragw 
Mfg.  Co.  S3  Conn.  8S3. 

If  allowed  to  recover  here,  it  most  be  upon 
the  express  condition  that  he  be  debarred  from 
claiming  any  benefit  as  a  creditor  under  tbe 
trust  deed.  We  submit  that  there  was  enough 
to  put  Mr.  Hodges  upon  his  inquiry,  and  nxake 
it  bis  dutv  to  have  investigated  these  matters 
thoroughly  at  once,  and  discovered  then  aU 
that  he  says  he  has  discovered  now.  His  n^ 
lect  to  do  so,  and  acquiescence  daring  many 
years  without  investiRatioD,  un^  after  Bar- 
stow's death,  is  sufficient  to  charge  him  with 
constructive  notice  of  the  alleged  frauds  he 
complains  of,  which  cannot  now  be  explained, 
Barstow's  mouth  being  closed. 

The  general  rule  is  that,  i^  facts  are  brought 
to  the  Knowledge  of  a  party  which  should  put 
him,  as  a  man  of  common  sagadty,  upon  his 
inquiry,  be  is  bound  to  inquire;  and  if  ne  neg- 
lect to  do  so,  he  will  be  chargeable  with  notice 
of  what  be  might  have  learned  upon  examina- 
tion. 

Bigelow,  Fr.  388.  note  2,  and  cases  dted; 
TmnghaMt  v.  ChampUn.  4  R.  I.  178. 
Time  will  not  begin  to  run  until  the  party 

acquires,  or  might  have  acquired,  the  know- 
ledge of  the  fact  on  which  the  trust  is  founded. 

Hill,  Trustees,  168, 169;  2  Pom.  ^  SM, 
597,  606,  610-614;  3  Lead.  Cas.  fai  Eq.^1  et 
teq.:,  145,  \S6el$^. 

DnrfoOf  Ch.  J.,  delivered  the  o(nnion  of 

the  court: 

The  case  made  hythe  bill  is  this:  The  com- 
plainant and  one  William  Barstow  were  for- 
merly doing  business  as  copartners  under  the 
firm  name  of  William  Barstow  Jk  Co.  Bar- 
stow, having  become  financially  embarrassed, 
conveyed  all  his  property,  except  what  was 
exempt  from  attachment  m  law,  to  tiie  defend- 
ants in  trust  for  his  creditors.  In  October, 
1877,  tbe  defendants  brought  a  suit  in  equity 
against  the  complainant  and  Barstow  for  ao 
account  of  the  copartnership  business  ands 
winding  up  of  the  same,  in  onler  to  reach  Bar 
stow's  interest,  if  sny,  therein.  Pending  this 
suit,  Barstow  died,  tnit  the  salt  was  revived 
against  his  administratrix.  The  masto'  to 
whom  the  case  was  referred  to  take  the  ac- 
count reported  that  there  was  due  to  the  com- 
plainant, as  of  September  24,  1877,  from  Bar- 
stow, or  bis  estate,  the  sum  of  $48,854.82.  Tbt 
master  also  reported  that  this  balance  iucluded 
certain  amounts  "taken  out  of  the  funds  of  tbe 
firm  by  William  Baretow  for  his  own  pririte 
purposes,  outside  of  the  regular  business  of  tbe 
firm,"  spedfying  among  tLem  large  advances 
to  Gideon  Reynolds  and  to  Perty  &  Barnard. 
The  report  was  confirmed  by  decree  entered 
February  18,  1883.  Tbe  bill  charges  that  the 
moneys  so  witbdrawn  and  lent  were  Dot 
char^  to  Barstow,  in  bis  individual  acoouat 
on  the  books  of  the  copartnership;  but,  bavinx 
been  withdrawn  without  tbe  knowledge  of  tbe 
complainant,  were  carefully  concealed  from 
him,  Barstow  having  had  exclusive  cbai^  of 
the  books  and  kept  the  same.  Tbe  loll  also 
alleges  that  Barstow  took,  as  the  comphunanl 
first  learned  in  the  course  of  tbe  proceedlDfcs 
before  the  master,  from  Oldeon  Reynol(^ 
certaio  mortgagee  to  himself,  fn  his  own  indi- 
vidual name,  as  secuii^  fw  the.  moneys  lent 
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tomd  BejDolds.  as  above  stated;  and  claiius 
that  Baiatow  held  these  moitgafreB  to  equity  as 
trustee  for  the  firm  of  William  Barstow  &  Co. , 
batdatges  that  tfa^  paawd  to  the  defendaotB. 
H  BaiBlow's,  truatees  or  aasignees,  and  have 
been  add  by  tbem  for  t2.800,  paid  to  them  by 
the  porchasera.  The  bill  also  alleges  that,  as  the 
OMDplaiaant  first  learned  in  the  course  of  the 
proceedings  before  the  master,  Barstow  took 
to  ISmaeS,  m  his  own  name,  from  Perry  & 
Bimard  or  their  successors  in  bnaioess,  Qeorge 
Tarolrall  &  Co.,  for  the  numey  lent  to  Perry 
t  Bunard,  certaia  lu^otiable  notes  and  securi- 
ties: that  said  notea  and  securities  were  held  1^ 
him  in  equity  as  trustee  for  the  firm,  but  that 
(faey  passed  to  the  defendants,  as  his  trustees 
or  a^ngnees.  and  the  defendants  have  collected 
the  sum  of  $7,787.94  thereon.  The  prayer  of 
the  bill  is  UuU  the  defendants  may  be  decreed 
topBTOTCT  Raid  sumaof  $2,800,  and  $7,787.04. 
to  the  complainant,  as  surviving  partner  of  the 
firm  of  William  Barstow  &  Co. 

The  defendants  set  up  in  their  answer,  among 
otber  defenses,  this,  namely:  That  the  eom- 
^dunaut  knew  of  the  mortgages,  notes,  and 
securities  last  above  mention^,  during  the 
peodenCTof  their  suit  against  him  and  Barstow 
aai  before  the  report  of  the  master  or  tiie  final 
dcciee  of  the  coart  tlmein;  yet  that  the  mon- 
ep  Ua  which  nid  mortgagee,  notes,  and  securi- 
tKs  were  given,  in  so  far  as  they  were  with- 
drawn from  the  firm,  were  included  in  the 
lom  reported  in  said  report,  and  adjudged  in 
said  decree  to  be  due  from  Barstow  to  the 
oomidainant.  The  defendants,  therefore,  set 
op  that  the  complainant  is  estoppped  from 
making  any  claim  on  account  of  ama  moneys, 
fitherwise  than  under  or  according  to  said  de- 
cree. 

The  decree  referred  to  does  not  in  terms  give 
the  (XHuplainaot  Judgment  against  Barstow  for 
ibe  sum  of  $43,854.82;  but  it  conlirms  the  rc- 
port  of  the  master,  finding  that  said  sum  is 
doe  from  Baralow  to  the  complainant,  and 
dlianlMs  the  bill.  An  inqwctlon  of  the  record 
of  the  snit  !n  wMch  tiie  decree  was  entered 
ibcFwt  that  the  suit  involved  a  complete  settle- 
ment  of  the  copartnership  concerns,  aa  l}etween 
the  defendants  and  the  complainant,  tiie  ac- 
coont  taken  being  an  account  of  all  the  assets 
and  liabilities  of  the  firm,  showing  first  the 
btlaace  due  from  Barstow  to  the  firm,  aai 
Iten  the  balance  due  from  Barstow  to  the  com- 
plaiBant,  Batatow's  half  of  the  surplus  of  assets 
vfvt  liaUlitiea  in  the  hands  of  the  complainant 
iwing  deducted  from  half  the  balance  due  from 
Bsniow  to  the  firm  to  make  it.  The  part- 
oenlup  was  thus  completely  wound  up,  and 
ite  aMtan  finally  settled  as  between  the  de- 
fendants, aa  aarigneea  or  trustees  of  Barstow, 
ad  Un  complaliuinL  While  the  account  was 
UUi^  tiie  conplafaiaot  bad  full  knowledge  of 
the  mortgages,  notes,  and  securities,  and  if  he 
VBsevev  goiDg  to  lay  claim  to  them  as  prop- 
sty  beld  in  trust  for  the  firm,  then  was  the 
time  for  him  to  do  it,  so  that,  if  the  claim  was 
I  good,  they  might  have  t>een  included  in  the 
Hcoont  as  a  part  of  the  assets  of  the  firm.  It 
«ai  00  leas  the  ri^t  of  the  defendants  to  have 
tbed^then  made,  if  it  was  evo- to  be  made, 
UuB  h  was  his  right  to  make  it;  for  if  then 
Bide  and  allowed,  the  balance  of  account 
voeld  have  been  matcriaPy  dilferent. 

1      L  B.      B.,  T.  TI. 
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The  complainant  did  not  then  make  it;  on 
the  contrarf,  he  put  forward  a  claim  which 
was  inconsistent  with  it,  ioaamuch  as  he  caused 
or  allowed  Barstow  to  be  diarged  as  debtor  to 
the  firm  and  as  debtor  to  himself,  individual- 
ly, for  the  very  moneys  secured  in  part  by  the 
mortgages,  notea,  and  securities  which  he  now 
claims  as  trust  property  belonging  to  the  firm. 
The  question  is  whether  he  is  not  estopped  by 
the  decree  from  making  bis  present  claim.  We 
think  he  is.  The  defendants  would  clearlr  be 
estopped  by  the  decree  from  making  any  claim 
a^uist  the  oompl^Daot,  as  surviTing  partner 
la  the  old  firm  of  William  Barstow  &  Co., 
which  would  be  inconsistent  with  it;  and  we 
see  no  reason  why  the  estoppel  ^ould  not  be 
mutual,  and  the  complalnuit,  as  surviving 
partner,  be  likewise  estopped  from  making 
any  claim  which  is  inconsistent  with  it.  The 
r^t  of  the  etaiui  que  truat  to  follow  miaap- 
plied  trust  funds,  or  to  hold  the  trostee  to  an- 
swer for  tbem  as  a  debtor,  is  an  option  or  an 
alternative,  not  a  concurrent  right.  "The  outui 
que  trust,"  says  Judge  Story,  'lias  an  option  to 
insist  upon  taking  the  property,  or  he  may  dis- 
claim any  title  thereto  and  proceed  upon  any 
other  remedies  to  which  he  may  be  entitled, 
either  in  rem  or  in  peraonam.  The  substituted 
fond  is  only  liable  to  bis  option.  But  he  can- 
not insist  upon  opposite  ana  r^ramazit  rights." 
9  Starr.  Eq.  Jur.  %  1262. 

Biltdimnimd,  vith  eoata. 


Henry  L.  ALDRICH 

V. 

City  of  PROVIDENCE. 

Opinion  in  support  of,  and  filed  subbe- 

Saently  to,  deeisloD  reported  in  4  New 
lug.  Rep.  752. 

Per  Cnriam: 

This  is  a  petition  to  recover  damages  for  land 
taken  by  the  city  of  Provi^nce  for  a  pubUc 
park,  under  a  saet^ai  statute.  R.  I.  Pub.  Laws. 
chap  481,  of  May  2,  1884.  The  court  has  de- 
cided against  the  claimant,  and  the  question  is 
wbethera  Judgment  should  go  against  him  with 
or  without  costs ;  his  claim  bdn^hat  no  costs  are 
allowable  in  such  a  proceeding,  unless  there  is 
provision  for  allowing  them  in  tlw  special  stat- 
ute, which  here  there  is  not. 

The  cases  cited  show  (hat  this  Is  the  ISnglish 
rule  and  the  rale  In  some  of  the  States,  but  it 
does  not  ^pear  that  there  is  in  England,  or  in 
those  8tat(»,  any  general  st^utoty  rule  like 
ours.  The  ^ner&l  statutory  rule  in  Massachu- 
setts is  that  in  civil  actions  the  party  prevailing 
shall  recover  his  l^gal  costs,  and  It  has  been 
held  that  this  rule  cannot  be  extended  by  any 
reasonable  construction  to  proceedings  like  the 
proceeding  here.  BampMire,  etc.  Caned  0». 
V.  Ashley,  16  Pick.  496;  New  Haven  d  If.  Ob. 
V.  Northampton,  IDS  Mass.  116.  The  rule  pre- 
scribed by  our  statute  is:  "In  civil  causes  at 
law  the  party  prevailing  shall  recover  costs  ex- 
cept where  otherwise  ^vided."  R.  I.  Pub. 
Stat.  chap.  217,  §  1.  The  rule  is  capable  of  a 
moreliberable  constnu^fm  thanUie  Masaacha- 
aetts  rule,  "civil  eaosea"  bedur  terma  of  wida 
meaning  than  "dvil  actions."^  In  Wilder  t. 
WheOm;  2  R.  I.  1,  aprobi^J^fti^Qo^ 
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be  a  drfl  cHiiHe  within  the  meanlniE  of  the  rule. 
We  thiDk  the  rulealiould  be  libmlly  construed, 
and  should  be  beldlo  apply  to  proceedlDgs  like 
Ihia  under  >pi-<:-in1  statuccn,  ijnlesa  the  special 
statutes,  tbeutselvK,  make  express  provlBion 
-for  costs. 

Judgment  aiii  be  entered  J'or  the  city,  with 

WSHttD  H.  WILLUHS. 

h^mti  an  tm  B  p^able  to  C  out 

«r-'Auad«  TTblob  B  WftK  ti>  receive  from 
K  contrmct  for  hooses.  It  was  ac- 
cepted by  B  '■  whfd  t!i em  is  money  in 
my  pofispKsion  "  from  tlio  contract  for 
the  houses.  A,  att-fadya  debtor  to  B, 
had  made  a  contract  to  balld  houees 
with  a  third  pvif  ipho  mw  to  pay  liie 
prico  by  iDstaUmenta  to  B  on  account 
of  "  A.  After  nouie  payments  had  been 
made,  A  abandoned  the  contract,  which 
waBooDmlstedbyBatBlQBa.  Inanao- 

.(a)  TluitB  -*»«  «Btitled  to  proTe  the 
iiliiiilMlannM  la  wWch  the  aeeapV 
aAM  waa  mad*  and  tha  oa  ymenta  r»- 

«dhr«d.  In  order  to&hownat  the  mon- 
qrnwtTBd  WBB  not  A'h  money. 

(&)'rh«t  if  the  money,  when  in  B'b 
hands,  was  ever^Mmouey  of  A,  Bcould 
not  retain  it  iitflMNfff  Hgainst  AVi  in- 
debtednees.  ' 

Co3  Thiitv  in  im  ^npinstaiieeB,  the 
mMMn  whAHi^  '^  .-nioney  in  B^ 
»a<fc^ll#.!Ktq«^^1^  A  shoald 

^Pnn  lilitnive  Tj<x:I>i)ed  July  80, 188T.) 

EXCEPTIONS  StypIijiBliff  to  the  Court  of 
(.iiontmoiL  1amit,  m  9tmKL  of  usumpsit. 

Svstainfd. 

The  esse  was  ia  i  tic  Supreme  Court  before,  at 
March  Tenn,  wben  the  following  rescript 
Wtf  baoded  down: 

Hb  oourt  is  of  the  opMoB  that  the  de- 
fendftut  should  baTcbeeaperaittedtosbow  that 
DO  money  cuni't!  to  his  taandB  after  the  accept- 
jtnce  of  ihe  ordef  lb  huiI,  whieb  belonged,  or 
which  hut,  for  the  iircStr  m-'ouIiI  have  belonged, 
to  Davidson;  brf-Huse  such  proof  would  ^ow 
a  wont  of  eonddention  for  the  acc^tance. 
Inasmnch  aa  all  luch  erfdenoe  was  excluded, 
we  sustain  the  exceptions  and  remand  the  case 
to  the  court  of  common  pleas  for  a  new  trial. 

A  -Qsvr  trial  was  had  acoordisgly,  which  re- 
sulted in  a  judgnu-nt  for  defeudiint. 

The  facts  uf  the  case  are  stated  in  tbeopf  nion. 

Mf*.  CEtoaritttlif  M.Wm0»m9»-  ^  'or  plain- 
tUf. 

Jfr.  IHsivr  B.  Fatter,  fof  defendant: 
Frimazilr  Hila  was  a  debt  contracted  by  one 
JTobo  DHWaon  with  the  plaintiff.  The  de- 
fmdant  liad  no  knowledge  of  It  in  its  incep- 
HOD.  Be  was  an  entire  stranit^T  to  the  matter 
untU  Auijurt  7,  1684.  The  "order"  was  a  re- 
qwn  to  the  defendant.  He  accepted  it;  but 
£b  ioa^ted  it  coDdtttonaUy  In  the  first  instance. 
TbttVlt  BO  pcetense  ai^mun  in  the  case  tliat 


any  consideration  passed  from  the  friaintifl  to 
the  defendant  because  of  the  acceptance.  Tliia 
fact  takes  the  case  out  of  one  class  of  l^al  lia- 
bilities for  others'  debts. 

Neither  is  there  any  claim  that  the  plaintiff 
was  harmed  by  what  the  defendant  did.  The 
original  debt  remains  due  from  John  Darfd- 
aon  to  the  plaintiff.  There  was  not  any  agree- 
ment that  the  original  debtor  should  have  the 
time  of  payment  extended — a  frequent  canee  of 
liability.  This  fact  takes  the  case  out  of  an- 
other class  of  liabilities  for  others'  debts. 

The  case  does  not  come  under  any  other  clas^i , 
and  there  is  no  legal  foundation  left  for  the 
plaintiff  to  stand  upon. 

Seeleemanfv.  Vredenhurgh,^ km.  Dec  817, 
SI9;  Farley^.  Cleveland,  15  Am.  Dec.  887.  898; 
Ander»on  t.  Davis,  81  Am  Dec.  618;  Durkam 
T.  Arledge,  47  Am.  Dec.  544;  Liverndae  v. 
Broadbent.  4  H.  &  H.  608. 

The  defendant  has  had  bis  new  trial  and 
showed  the  facts,  coming  euctly  within  the 
language  of  the  rescript 

I>nrfbe»CA.t/'.,deliTered  the  opinion  of  the 

court: 

This  is  assumpsit  on  an  accepted  order  on 
the  defendant  by  one  John  Darioson,  in  favw 
of  the  plaintiff.  The  order  was  written  on  the 
back  of  a  bUl  of  $888.46  for  bricks  sold  bv  the 
plaintiff  to  DavMson  for  use  in  building  two 
nouses  called  the  Earle  and  Read  hoosee.  It 
was  as  follows: 

Pswtucket.  August  7, 1884. 
Mr.  W.  H.  Williams:  Please  pay  to  the  Paw- 
tuckrt  Coal  Go.  the  amount  of  the  within  bin, 
and  wply  the  same  to  the  next  installment  doe 
from  Mr.  J.  H.  Harris  on  the  Earle  and  Read 
bouses.  John  Davidson. 

The  defendant's  acceptance  was  as  follows: 

Accepted,  W.  H.  Williams,  August  7.  1884. 
when  there  is  money  in  my  possesncm  from  the 
Earle  and  Bead  bonses. 

It  appeared  In  evidence  adduced  by  the  plain- 
tiff that  he  carried  on  business  under  the  name 
of  the  Paw  tucket  Coal  Co.;  that  at  the  dale  a 
the  order  there  was  an  agreement  betwem  sail 
Davidson  and  said  Bams,  which  Davidsol 
was  then  performing,  by  which  he  agr«ed  U 
furnish  materials  and  do  the  mason  work  i| 
building  the  Earle  and  Read  hooaes  for  thi 
sum  of  f 7,067,  to  be  paid  by  Harris  in  install 
ments,  as  the  ymA  progressed,  to  tlw  defeod- 
ant  "  OD  account  of  said  Davidson; "  that  Han 
ris  (fflld  to  the  defendant  under  the  contract  oi 
account  of  the  houses  the  sum  of  $3,100,  oa 
the  29th  dav  of  December,  1884,  and  the  de* 
fendant  pdd  the  plaintiff  $100  on  his  cUum. 
but  did  not  then  and  has  not  since  then  paK 
him  the  residue  thereof. 

The  defendant  proved  that,  soon  after  thesc< 
ceptance.  Davidson,  who  had  previously  been 
at  work  on  the  houses  under  his  cootract^ 
abandoned  the  work,  whereupon  the  defendant 
took  it  and  carried  it  out  at  an  expense  at 
$789.80  so  far;  that  Harris  paid  him  said  sum 
of  $3,100,  and  that  afterwards  he  completed  the 
houses.  The  defendant  also  testlfled,  subjed 
to  exceptions,  that  at  the  time  the  acceptance 
was  given  he^octdadvuieed^txh^  Davidson  ih^ 
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sain  of  13,810.04  on  account  of  the  houses,  and 
had  lecaved  from  Hanis  f  1,200,  leaving  a 
halanceof  $1,560.04  then  due,  which  sum,  with 
ibe  (739.30,  amounted  to  $3,298.90,  and  more 
than  abacffbed  the  $3,100  received.  He  also 
(Cfltified  ttiat  at  the  wmpletion  of  the  houses 
be  was  a  loeer  by  about  $600;  also  that  David- 
son, fomi  the  commenoemeDt  of  the  work  od 
the  hoases  to  the  mcsent  time,  had  always 
beoi  largely  indebted  to  him  on  that  account; 
that  Davidson  had  been  indebted  to  him  before 
cmtnctiDg  to  build  the  houses,  and  that  he 
himsrif  bad  no  interest  in  the  contract  except 
liB  hope  that  he  would  be  able,  br  assisting 
DiTidaoD,  to  collect  his  original  debt,  and  so 
bad  the  mooey  paid  to  lumself  and  passed 
^00^  bis  luuids  "  on  account  of  said  David- 
am;  "  that  when  Davidson  abandoned  the  con- 
inct  be  took  it  np  to  save  himaetf  from  loss, 
if  ponble;  and  that  tbe  abandonment  bad  oc- 
casooed  the  loss  sustained. 

At  tbe  close  of  the  testimony  the  plaintiff 
asked  the  court  to  instruct  tbe  luiy  tliat,  inas- 
mvtb  M  what  lemained  of  the  f3,100  received 
bj  Ibe  defendant  from  Harris,  after  deducting 
tue  1738.80  expended  by  bim,  was  more  than 
esongh  to  pay  the  acceptance,  he  the  plaintiff, 
«ss  entitled  to  a  verdict,  the  defendant  having 
Dori^ttoretain  for  his  ownadvances;  butthe 
CDort  refused,  and  instructed  tbe  jury  that  on 
the  facts  shown,  about  which  there  was  no  dis- 
pute, the  defendant  was  entitled  to  a  verdict, 
and  ttw  jury  retained  a  verdict  for  tbe  defend- 

WMhtok^  evidence  relating  to  tbe  circum- 
<Uace*  under  which  tlie  order  was  accepted 
and  under  which  the  money  from  the  £arle 
utd  Bead  houses  was  received,  was  properly 
admitted,  it  being  admissible  for  the  purpose 
cf  ibowing  that  the  mowy  when  received  was 
Boc  miwey  in  the  defendant's  posaesslon  be- 
laying to  Davidatm;  for,  until  the  defendant 
bu  nxmey  in  bis  pcsKarion  belonging  to  Da- 
vidson, there  was  no  consideration  for  the  ac- 
eeptanoe,  and  the  plaintiff  could  not  maintain 
any  tcdon  thereon.  We  do  not  think  tbe  ac- 
oeptance  ot  a  non-negotiable  order,  without  any 
oDBBdaation  for  tbe  acceptance,  can  bind  tbe 
Kceptmr  any  more  than  the  giviiw  of  a  non- 
■KSoQalfc  promiflsory  note  cwda  bind  the 
maker. 

We  think,  however,  tliat  the  evidence  in  re- 
Sud  to  these  circumstances  was  such  ^at  the 
t^PPtiff  was  entitled  to  go  to  the  jnry  upon  the 
<I<HBtion  whether  the  monev  as  received  was 
ue  moDey  of  Davidson,  for  this  was  a  question 
(^fact,  aod  npon  the  evidence  as  reported  in  tbe 
<>iD  of  exceptions  is,  in  our  opinion,  not  so 
elev  but  that  the  luiy  should  have  been  left  to 
dedde.  We  think  Uie  position  taken  by  tbe 
|i«iDtifl,  and  supported  by  cases  cited  by  him, 
a  cvrect,  namdy:  that  ii  the  money  was  ever 
Daiidaon'a  money  while  in  the  defendant's  pos- 
Mviia,  It  would  be  no  defense  to  this  action 
forldnitoa^tbst  Davidson  was  indebted  to 
Bw,  and  that  be  had  a  right  as  agahut  David- 
to  letain  it  by  way  of  aet-ofl. 

ffis  only  available  defense  here  is  that  tbe 
"'ooKj  in  bis  bands  was  never  Davidson's 
KMcj;  and,  on  tbe  evidence  as  reported,  we 
<»■  w  only  two  ways  hi  which  he  can  claim 
•owe  proved  it. 

BenUit  have  daimed  that  the  arrangement 


between  him  and  Davidson  was  such  that  he 
was  to  receive  tbe  money  from  Harris  as  pay- 
ment for  bis  advances  until  his  advances  were 
fully  repaid.  Under  such  an  arrangement 
the  money  received  would  be  bis  mouey  until 
the  advances  were  repaid,  not  Davidson's.  The 
defendant  did  not  directly  testify  that  such  was 
the  arrangement,  thourii  we  think  tiie  Jury 
might  have  inferred  irom  the  circumstances 
testified  to  by  him  that  this  was,  in  effect,  the 
arrangement  as  understood  bv  the  parties. 

Or,  secondly,  the  defendant  might  have 
claimed  that,  in  completing  the  work  on  the 
Sarle  and  Read  houses  after  it  bad  been  aban- 
doned by  Davidson,  he  acted  not  for  David- 
son but  wboUy  for  himself,  and  that  his  appli- 
cation of  the  proceeds  to  Davidson's  debt  to 
him  was  purely  gratuitous,  something  whidi 
Davidson  could  not  have  required;  for  David- 
son, having  abandoned  tbe  work  voluntarily, 
was  entitled  to  nothing  for  what  he  had  done 
b^ond  what  had  been  previraaly  paid  to  him, 
unless  the  contract  was  completed  for  bim  by 
the  defendant.  Cbpartn^  r.  Oajf,  IS  R.  I. 
806. 

We  do  not  think  it  is  clear  that  tbe  defmd- 
antdid  not  do  It  for  bim;  and  therefore  the 
question  whether  he  did  it  or  not,  inasmuch  as 
the  plaintiff's  right  to  recover  may  have  been 
dependent  on  it,  should  bave  been  left  to  tbe 

^^^reeptions  tuttained,  and  ecue  remitted  for 
a  new  trial. 


Be  STATE  PRISON  COMMISSION. 

1.  The  cowernor  hM  power  to  appoint 
peraoiw  to  Inquire  into  tbe  truth  of 
representations  made  to  him  of  malfeas- 
ance aad  nonfeasajice  in  the  manage- 
mMt  of  the  State  prison  and  other  pen- 
al hiatitations,  ana  to  report  the  Caota. 

3.  Persons  soappointed  will  not,  however, 
have  power  to  sammon  witnesses  and 
compel  them  to  testify  under  oath. 

8.  Persons  so  appointed  would  not  be  of- 
ficers within  the  meaning  of  Pub.  Stat, 
chap.  28,  %  6,  and  hence  a  commission 
issued  to  them  would  sive  them  no 
power  Or  proteetioa  wmeh  they  would 
not  have  without  It ;  bat  it  seems  that 
their  report  would  be  regarded  as  a 
priTilesed  eommnnication,  and,  as 
such,  would  not  be  actionable  without 
proof  of  express  or  aotoiU  maliise. 

(Octobers,  1887.) 

UNDER  art.  10,  g  8,  of  the  Constitution  of 
the  State,  which  provides  that  "tbe  judges 
of  the  supreme  court  *  •  *  shall  *  •  * 
their  written  opinion  upon  any  question  of  law 
whenever  requested  ttie  governor  or  Ivy 
either  House  of  the  General  Assembly,"  the 
governor  addressed  the  following  communica- 
tion to  the  justices  of  the  court : 

To  the  H<HioTable  Judges  of  the  Supnme 

Court ; 

I  have  tbe  honor  to  submit  tbe  following 
matters  for  the  consideration  of  tbe  judges  of 
the  court. 

Whereas  representations  bave  been  made  ^19 
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me  of  malfeasance  and  noDfeasance  in  the 
management  of  the  State  prison*  and  of  some 
of  the  other  penal  Institutions  of  the  State  under 
the  charge  of  the  board  of  State  charities  and 
corrections,  of  such  a  character  that,  if  they 
should  be  ascertained  to  be  true,  it  would  be 
my  duty  to  siispend,  or,  with  the  consent  of  the 
senate,  to  remove  from  office,  the  members  of 
said  board  who  have  been  responsible  forsuch 
malfeasance  or  nonfeasance. 

Wherefore,  inasmuch  as  it  Is  incoDTenlent, 
and  perhaps  will  be  impossible,  for  me  In  per- 
son to  make  due  iuquirv  into  tiie  tratb  of  the 
said  representations,  I  request  the  written 
opinion  of  the  judf^es  of  the  court  whether  I 
may,  as  governor,  m  aid  of  the  due  execution 
of  the  duties  of  my  office,  and  to  enable  me 
more  certainly  to  take  care  that  the  laws  be 
faithfully  executed  in  accordance  with  il^bt  to 
all  parties,  appoint  persons  and  commission 
them  to  make  mquiry  as  to  the  trutii  of  said 
representations,  and  to  report  to  me  the  facts 
as  they  may  ascertain  tbem  to  be,  with  their 
recommentjation  to  me  thereon  ;  and  whether 
such  pommission  may  summon  witnesses  to 
matters  pertinent  to  such  inquiry,  compel  them 
to  testify,  and  lake  their  tesumony  under  oath; 
and  whether  the  monbers  of  such  commis^on 
will  be  protected  in  acting  thereon,  and  in  mak- 
ing tbetf  report  to  me. 

John  W.  Davis, 
t  _^  Ooremor. 
Opinion, 

To  His  Excellency,  John  W.  Davis,  Gtovernor 
of  Uie  Stiue  of  Rhode  Island  and  Providence 
nutations : 

We  have  received  from  Your  Excellency  a 
communicatiou  asking  for  our  opinion  upon  the 
three  following  questions,  to  wit : 

1.  Whether  you  have  pow^  to  appoint  and 
commission  persons  to  inquire  into  the  truth  of 
certain  repreisentations  wmch  have  becu  made 
to  you  (n  malfeasance  and  nonfeasance  in  the 
management  of  the  State  prison  and  some  of 
the  other  penal  institutions  under  the  charge  of 
the  board  of  Slate  charities  and  corrections,  and 
report  the  facts. 

2.  Whether,  if  persons  be  so  appointed  and 
commisidoDMl,  they  can  summon  witnesses  and 
compel  tbem  to  testify,  under  oath,  to  matters 
pertinent  to  the  inquiry. 

8.  Whether  they  will  be  protected  In  acting 
under  their  commissIoD  and  making  report  to 
you? 

We  think  Your  Excellency  has  power  to  ap- 
point or  employ  others  to  make  the  inquiiy  for 
you  and  report  the  facts  ;  but  we  are  of  opinion 
that  the  persons  so  appointed  would  not  be<^- 
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cers  within  the  meaning  of  Pub.  Stat.  <diap. 
38.  g  S,  which  provides  that  "  a  oommisrion 
studl  issue  to  every  person  elected  to  office  by 
the  Gleneial  Assembly,  to  every  Justice  of  the 
peace  elected  by  any  town,  andto  every  person 
appointed  to  office  bv  the  governor,"  and  that 
therefore  their  commission,  u  their  appointment 
be  by  commission,  will  give  them  no  power 
and  no  prutectioo  which  they  would  not  have 
without  it.  We  think  the  offices  meant  in  the 
section  quoted  are  offices  recognized  or  created 
by  the  Conatitntion  or  statutes  of  tiie  State:  not 
such  appointments  as  are  contemplated  in  your 
coramimication. 

We  think  the  second  question  must  be  an- 
swered in  the  n^alive.  Members  of  commis- 
sions of  inquiry  appointed  by  the  governor  arp 
not  mentioned  among  the  officers  and  persons 
upon  whom  power  to  administer  oaths  is  ctm- 
ferred  by  statute,  and  we  know  of  no  rule  or 
principle  of  the  common  law  under  which  tb^' 
can  administer  oaths,  and,  still  less,  under 
which  they  can  summon  witnesses  and  compel 
tbem  to  testify  under  oath  before  them.  The 
way  in  which  unwiliiag  witnesses  are  com- 
pelled to  testify  is  by  fine  or  imprisonment  for 
contempt  Power  to  punish  for  contempt  is  a 
high  judicial  power,  exceedingly  summary  and 
al»o1ute  in  ite  exercise.  It  seems  to  be' con- 
fined at  common  law  in  England  to  tbe  two 
Housra  of  Parliament  and  to  courts  of  record  : 
and  in  this  country  it  has  been  held  to  have  but 
little,  if  any,  wider  latitude.  Remington  v. 
Peckham,  10  R.  I.  550.  We  do  not  think  the 
yovfer  can  be  implied  in  favor  of  the  commis- 
sion, because  Your  Excellency  has  power  to 
suspend,  or,  with  the  consent  of  the  Senate,  to 
remove  from  office  inembers  of  tbe  board  of 
State  charities  and  corrections  for  malfe&sance 
or  nonfeasance,  or  because  it  is  declared  by  tbe 
Constitution  that  "  the  governor  shall  take  care 
that  the  laws  be  faithfully  executed;"  for.  as 
we  remarked  in  the  recent  case  of  Hani^  v. 
Wetmore,  1  R  I.  (L.  ed.)  179, 3  New  Eng.  Rep 
188,  the  governor,  in  performing  his  duty  un- 
der this  clause,  "has  no  arbitrt^  power,  but 
must  himself  proceed  according  to  law." 

Tbe  first  part  of  tbe  third  question  ia  an- 
swered by  our  answers  to  the  first  and  second 
questions.  We  think  that  the  report  of  the 
commission,  of  the  facts  elicited  by  their  in- 
qairy,  would  be  r^arded  as  a  m1nl«ed  oom- 
munication,  and  as  sudi  would  not  w  action- 
able without  proof  of  express  or  actual  malice. 

Thohas  Dubpkb, 
Chaui^  Mattbson, 
John  H.  Stinebs, 
p.  e.  tuojhghast, 
Qkobqb  a.  Whaol 
1  R  L 
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18S7.  Jbwett 
VERMONT. 

SlTPBKUE  COUBT. 

E.  P.  JEWETT 

F.  J.  DIETUR 

The  plafaitiff  was  ioterested  in  an  estate, 
ae  ezecntor  and  also  as  legatee,  to  the 
extent  of  one  third  of  the  income,  and 
the  defendant  was  entitled  to  the  other 
two  thirds ;  under  an  arrangement  be- 
tween them,  the  plaintiff  resigned  and 
the  defendant  was  appointed  adminis- 
trator; arbitrators  decided  what  sum 
was  to  be  paid  aanually  to  the  plaintiff, 
and  he  assigned  by  writing,  under  seal, 
his  interest  in  the  estate  to  the  defend- 
ant Held,  that  pare!  evidence  was 
admissible  to  prove  the  defendant's  per- 
sonal  promise  to  pay  the  plaintiff  ^00, 
which  he  had  expended  on  the  property 
of  the  estate  prior  to  the  assignment ; 
and  also  the  facts  and  circumstances 
whidi  indnoed  the  making  of  the  award 
and  agreement. 

(WuUnirtOD  Filed  September  2i,  1887.) 

ASSUMPSIT.  Trial  by  court,  September 
A  Term,  1886,  Powers,  J.,  presiding.  Judg- 
nml  ifK  the  plaintiff.    Bevened  pro  forma. 

It  appeared  that  the  plaintiff  was  one  of  the 
execQtorsof  the  will  of  T.  J.  Hubbard;  that  he 
hftd  been  in  the  manu^ment  of  the  estate  for 
!«iDe  years;  was  entitled  as  legatee  under  tbe 
■rill  to  oue  third  of  the  net  income  from  tbe 
otate,  and  the  defendant  to  tbe  other  two 
ddnk,  after  deducting  some  small  legacies; 
that  plaintiff  filed  his  account  as  exemitor  for 
Ibe  year  ending  August  1.  18KS,  in  the  probate 
roan,  and,  before  the  same  was  passed  on  by 
(be  coon,  proposed  to  tbe  defendant,  as  be,  the 
pUndff,  was  getting  old,  to  resign  and  make 
BD  objection  to  the  appointment  of  the  defend- 
ant u  administrator  de  bonU  non  with  the  will 
umexed;  hot  before  this  was  done  be  wanted 
it  fixed  in  some  way  so  that  he  should  receive 
&  fixed  sum  each  j^ear  under  the  will;  and 
accordinriy  the  parties  by  mutual  consent  sub- 
mitted the  same  to  arUtration,  and  an  award 
wu  made  in  the  premises,  of  which  the  follow- 
tBgisacopv: 

"Iheondersigned  havIngcnuideTed  the  mat- 
ter submitted  to  us  by  E.  P.  Jewett  of  the  one 
part  and  F.  S.  Dietur  of  tbe  otfaer  part,  as  to 
the  sum  and  amount  the  said  Jewett  shall  have 
from  the  estate  of  Timothy  J.  Hubbard,  de- 
««wJ,  yearly,  for  one  third  of  tbe  income  of 
ibe  property  of  said  estate  during  the  lifetime 
■>f  the  said  Jewett,  as  provided  in  tbe  last  will 
cf  tbe  said  Hubbard,  do  decide  and  award  that 
«id  Jewett  shall  have  and  receive  and  be  paid 
from  aaid  estate  each  and  every  year  of  the  life- 
time of  said  Jewett  the  sum  of  $400,  and  in 
that  proportion  for  any  fracUon^  part  of  a 
jear,  the  first  payment  thereof  to  be  made  on 
the  1st  day  of  August,  a.  d.,  1886,  and  there- 
after on  tbe  Ist  day  of  Au^st  each  year,  for 
tin  term  and  period  aforesaid. 

"Dated  at  Montpelier,  this  7th  day  of  Septem- 
Iw.A-D.  1886." 

Ob  September  28. 1885,  the  pl^ntlfl  signed  a 
ITt. 
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writing  under  seal,  of  which  the  following  is  a 
copy: 

"  In  consideration  of  $400  to  be  paid  me 
according  to  Uie  aforesaid  award,  and  of  the 

Eurchase  from  the  executors  of  the  lands  owLed 
J  the  estate  of  T.  J.  Hubbard  in  Waterville, 
£!aen,  and  Belvidere,  in  tbe  county  of  Lamoille, 
by  tbe  said  F.  J.  Dietur,  I  hereby,  for  myself 
and  my  heirs  and  assigns,  covenant  and  agree 
to  abide  by  said  award,  and  do  hereby  sell, 
assign,  and  transfer  to  the  said  F.  J.  Dietur  all 
my  mteiest  in  and  to  and  under  the  will  of  the 
said  T.  J.  Hubbard,  except  the  sum  of  $400  to 
be  paid  me  annuaUy  as  provided  by  the  afore- 
said award." 

It  was  conceded  that  in  1885  the  plaintiff 
repaired  some  tenements  In  tbe  brick  block  in 
Montpelier  owned  by  the  estate,  at  an  expense 
of  $1,600  or  $1,600,  whereby  the  reolal  of  that 
property  was  increased  in  the  sum  of  $225;  and 
that  this  expense  had  been  paid  from  tbe  in- 
come of  the  estate.  The  plaintiff's  evidence 
tended  to  show  that,  as  part  of  the  settlement 
above  referred  to,  the  defendant,  in  view  of  the 
fact  that  he  was  to  receive  all  the  income  of  the 
estate  after  August  1,  1885,  and  the  repairs 
aforesaid  were  to  enure  to  the  defendant's 
benefit,  agreed  to  pay  the  plaintiff  $400,  to 
make  up  the  loss  of  mcome  the  plaintiff  had 
suffered  prior  to  August  1,  1886,  oy  reason  of 
making  such  repairs;  that  this  sum,  though 
less  than  one  third  of  such  repairs,  was  agreed 
upon,  and  in  consideration  of  the  terms  of  tbe 
settlement  aforesaid,  and  as  part  of  it,  the  de- 
fendant promised  to  pay  him  this  sum.  The 
defendant  conceded  that  it  was  agreed  that  tbe 

filaindff  should  be  paid  this  sum,  but  claimed 
t  was  to  be  paid  by  the  estate,  and  not  by  him 
individnally.  The  court  found  the  agreement 
as  claimed  by  tbe  plaintiff.  The  court  ruled 
that  the  division  of  income  earned  prior  to 
August  1, 1885,  should  be  made  under  tbe  pro- 
visions of  tbe  will;  and  after  that  date  tbe 
awfurd  was  to  be  operative.  Tbe  defendant 
claimed  that  tbe  agreement  of  September  38 
could  not  be  disput^  by  parol  proof;  that  tbe 
[dalntiff's  evidence  tending  to  ^ow  the  agree- 
ment to  pay  the  $400  on  account  of  the  repairs 
was  not  admissible;  but  the  court  ruled  other- 
wise. 

Mr.  Qeo.  W.  Wine*  for  plaintiff. 
Mr.  S.  C.  ^nrtleff,  for  defendant. 

Rojree.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  assumpsit,  trial  by 
court,  and  judgment  for  plaintiff.  The  on^^ 
item  of  claim  made  by  the  plaintiff  upon  the 
trial  about  which  there  was  any  dispute  was 
the  item  of  $400  referred  to  in  the  exceptions; 
and,  inasmuch  as  it  appears  that  tbe  defendant 
conceded  that  tbe  plaintiff  was  to  be  paid  that 
sum,  the  only  controversy  concerning  It  seems 
to  have  been  whether  It  should  be  paid  out  of 
the  estate  or  by  tbe  defendant  peraonally.  The 
plaintiff  claimed  that  it  was  agreed  that  be 
should  be  paid  that  sum  In  consideration  of  the 
repairs  he  had  made  upon  property  that  be- 
longed to  the  estate  of  Hubbard,  and  that  tbe 
defendant  promised  to  pay  him.  The  court 
found  the  agreement  as  tbe  plaintiff  claimed, 
and  that  flndiog  is  conclusive  if  it  was  based 
upon  competent  evidence.Qig„,,gd  CjOOQIc 
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TLe  dtifendiLDt  clulnu  that  the  evidence  iu- 
tndnoed  to  su^oct  finding  was  incompe- 
tent  foT  the  reuoa  lfMt  It  vapried  the  written 
Qgneoieiit,  of  Be^^aapa  38.  That  agreement 
Is  operative  to  tranrier  to  the  defendant  all  the 
Interest  tlini  iho  rlaintlff  had  In  and  to  and  un- 
der the  will  nC  T.  J.  Hubbard,  except  the  sum 
of  |4[k)  t(j  Ijt  puid  to  hiQi  annually,  as  provided 
by  tbe  award  before  that  time  made.  It  did 
not  prof  G,^  to  traufifer  nti  v  claim  that  the  plain- 
tiff imii  a^nst  tbe  defeaoant  personally.  The 
(400  clMm  did  not  accrue  to  tbe  plaintiff  by 
virtue  of  or  under  the  will  of  T.  J.  Hubbard, 
but  was  niralnst  llie  defendant  personally,  and 
Msed  upon  his  ngrfempnt  and  promise  to  pay. 
TU^^  d^ini  not  Ijuvjij^^  l>ten  transferred  by  that 
a^Rreementr  the  evidence  objected  to  and  ad- 
tnilted  did  not  havo  tendency  to  alter  or 
WT  it. 

Tbt  defendant  furtlier  claimed  that  said  agree- 
ment  cfrvered  aUrcDt  i?Amed  and  not  collected 
prinr  to  AugnBl  1.  1885.  We  think  the  con- 
t^iruciion  ihe  court  put  upon  tbe  Bsreement 
was  coTTcci.  ft  sboukl  be  construed  in  con- 
Euerion  \\\lh  (he  aniinl  made,  and  such  other 
facrifi  und  circuiuHtaqf^cH  as  induced  and  influ- 
sDioed  the  makiiig  of  the  award  and  aCTeement. 
The  award  wbb  to  be  prospective  in  its  opera- 
tion, and  provided  for  the  future  income  the 
plaintiff  waB  to  receive  from  tbe  Hubbard 
estate;  tbi<  llirHl  payment  to  be  made  on  tbe  Ist 
dny  of  August,  and  eiieh  year  thereafter;  leav- 
tag  the  past  income  (o  which  he  was  eutitled  to 
Im  adjusted  and  paid  ss  provided  by  the  will. 

The  only  matter  thai  appears  to  have  been 
flQlhnlticiI  to  Hie  arbitrators  was  for  tbem  to  fix 
and  deU'rmiDo  tlie  amouot  that  ^ould  be  paid 
ija  the  plHtnlitl  yearly  an  his  portion  of  the  in- 
fnizn<'  of  tlio  estiiKi  at  Hubbard;  and  that  was 
tlie  unly  iii:ititr  (Ictprmined  by  the  award. 
Tho  dcffnciao)  (ittuiitidod  the  agreement  as  a 
guamotee  tbat  tbe  pbiinilET  would  abide  by  tbe 
«iwd,  and  at  evidence  that  be  had  no  further 
Wof^ier  clAim  to  the  estate  than  the  payments 
provided  for  by  the  award.  It  was  not  intend- 
ed and  should  not  be  construed  as  embracing 
Income  filmed  prior  lo  Aumst  1,  1885,  to 
wliit4i  tin-  ]iltiiniilT  waaootitlM  under  the  will. 

We  do  :iot  tinrt  tliat  any  error  occurred  upon 
tbe  alalj  but,  as  tbe  amount  of  the  judgment 
to  wUcb  the  pUintiff  is  entitled  has  not  been 
^Sknti^lOtiA,  msjii^mmt  m  pro  forma  rertrml. 


mMSAo  TEHPLETON 
«. 

d.C^@bOOSTON. 

A-dooat  In  tr«*pftH  Joined  with  a  count 
fa  tnrrer  i  b  bad  on  demurrer,  unless  it 

appears,  from  the  declaration  that  they 
ure  lur  tJie  nnrut  fauseof  action.  Thus, 
whPTi^  tl»?  fount  In  trespass  all^^d 
Itiat  the  d^jfendant  broke  and  entered 
the  plaintiff'ij  close,  and  cut  down  and 
carried  away  8,0W  spruce  trees.  1,000 
bemloddc  trees,  and  1,000  other  trees; 
aod  tbe  count  in  trover  alleged  that  the 
detBDdant  converted  to  his  own  use 
^€00  teet<dswuoB  lumber  and  10,000 
feet  o(  hemlQtdlXaniber,  etc.,  poseessed 
408 


by  tbe  plaintiff, — Held^  to  be  a  mi^Joia* 
der* 

( W&ebln^ii  Piled  September  S4, 188TJ 

TRESPASS  and  trover.  Heard  on  demurrer 
to  the  declaration,  March  Term,  1887. 
Washington  County,  Veazey,  J.,  [v^ding. 
Judgment  sustaining  tbe  demurrer.  Rerermi 

pro  forjna. 

Messn.  9*  A.  Winy  and  S.  C.  ShnrtleS; 

for  the  pl^tiff ; 

The  counts  are  sufficient. 

United  Statet  v.  Ordim}/,  80  Fed.  Rep.  80. 

There  is  not  a  misjoinder, 

26  Chitty,  PI.  860;  HasHn  v.  Beeard.  32  Vt. 
575;  Hagar  v.  Brainerd,  44  Vt.  894;  Black  y. 
Bbttard,  60  Vt  37. 

Mem$.  Pitkin  ft  Hnae,  for  the  defendant: 

Cited  1  Chitty,  PI.  199,  206;  Rev.  Laws, 
g  912;  Keya  v.  Preseott,  33  Vt.  86;  Skinner  v. 
WiUler,  88  Vt.  115;  Hagar  v.  Brainerd,  44  Vt. 
294;  Blark  v.  Boicard.  50  Vt.  27. 

The  two  counts  do  not  embrace  the  same 
cause  of  action. 

Ztoyeei  CA.  J.,  delivered  Uie  opinion  of  tbe 
court: 

The  declaration  in  this  case  was  demurred  to 
for  misloiuder  of  counts;  demnrrer  sustained 
and  judgment  for  defendant. 

The  declaration  contains  two  counts,  one  in 
trespass,  the  other  .in  trover.  No  question  is 
made  but  this  would  have  been  a  misiouider  at 
common  law,  and  if  allowable  at  all,  it  is  un- 
der our  statute  (Rev,  Laws,  g  913)  which  pro- 
vides that  "counts  In  trespass  may  be  joioed 
with  counts  in  trespass  on  the  case,  Indnding 
trover,  in  one  declaration,  if  tar  the  same 
cause  of  action." 

It  is  not  necessary  that  the  declaration  should 
contain  any  special  allegation  that  the  several 
counts  are  for  the  same  cause  of  action.  Algff 
V.  Currff,  88  Vt.  863.  But  in  that  case  no 
question  is  made  but  the  counts  were  for  the 
same  cause  of  action. 

It  is  sufHcient  if  the  court  is  satisfied  from 
the  declaration  itself  that  the  several  countsare 
for  the  same  causeof  action.  Black  v.  Bmtard, 
50  Vt.  27.  In  this  last  case,  which  was  trtt- 
past  quart  elaufym  front,  with  acount  in  case, 
tbe  premises  are  described  in  the  flnt  count  as 
the  home  farm,  so  called,"  etc. ,  of  plaintiffs, 
and  the  trespass  was  the  breaking  in  and  tear- 
ing down  of  the  "  division  fence  between  the 
land  of  the  plaintiff  and  the  defendant  The 
second  count  is  substantially  like  the  first;  and 
in  tbe  third  count,  which  is  the  count  in  caw, 
^e  premises  are  ajmin  described  as  "  the  boine 
farm  of  the  plaintiff,"  and  the  breach  of  da^ 
alleged  is  tbe  neglect  of  the  defendant  to  buin 
and  maintain  "  a  division  fence  "  a  part  of  Ibe 
way  between  his  land  and  the  land  of  the  plain- 
tiff. Here  was  almost  an  identity  of  descrip- 
tion, and  the  court,  (Barrett,  J.)  says  they  "are 
satisfied  that  the  third  count  was  meant  lo 
cover  and  embrace  tbe  cause  of  action  meant 
to  be  covered  and  embraced  by  the  first  two 
counts." 

But  we  cannot  be  similarly  satisfied  in  regard 
to  the  two  counts  of  the  declaration  in  the  case 
at  bar.  The  property  is  described  in  the  flnt 
count  as  "  a  urge  a^^|-^^  ^'^luable  trees 
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fttadbg  aixl  growhig  on  said  lots,  to  wit, 
3,000  tpnce  trees,  1,000  hemlock  trees,  and 
1,000  other  trees,"  etc. ;  in  the  second  couot  as 
"ft  hrf^  amonnt  of  spruce  logs  and  sawed 
fprow  and  hemlock  lumber,  to  wit,  360,000 
feet  of  ntroce  lamber  and  10,000  feet  of  bem- 
)dA  Iiffliber."  etc.  Here  idainly  la  not  only  no 
tnoe  ol  identic,  but  rather  great  dissimilarity 
of  daoiptkm.  The  logs  and  lumber  described 
hi  the  Kcoad  count  not  only  may  not  bare 
been  tbe  same  trees  that  are  described  in  the 
irst,  after  they  had  been  cut  and  part  of  them 
mwed  into  lumber,  but  indeed,  if  we  are  to 
take  tbe  description  literally,  they  could  not 
litre  been  the  same;  for  the  "  1,000  other  trees" 
ncmioDed  in  the  fust  count  aie  not  accounted 
for  tt  all  in  tbe  second, — all  tosoe  of  them  is 
lost. 

If  there  bad  been  an  averment  that  the  prop- 
tftj  described  in  the  second  was  the  same 
property  described  in  the  first  count,  it  might 
itvt  been  necessary  to  consider  whether  a 
cQODt  for  the  convenion  of  the  lo^  and  lum- 
ber ouild  be  joined  with  trespass  for  entering 
and  cutting  down  the  trees,  imder  the  statute; 
but,  for  the  reasons  above  expressed,  we  con- 
sider this  declaration  fatally  aefective  without 
Hmdng  to  that  question. 

Or  motion  of  the  d^endant,  the  Judgmmt 
fi«  Owflfy  (jourt  it  rewrsed  pro  forma,  and 
ttnm  rmanded. 


Charles  A.  KEED 
«. 

P.  L.  NEWCOMB  et  «x. 

Since  the  Statnte  of  1884,  No.  140,  allow- 
ing a  maiTled  woman  to  contract,  sue, 
and  be  aned,  M&eral  Maunpslt  can 
be  aublntaJnea  Malaat  m,  hualMUid 
and  wift  upon  tneir  Joint  pronkiaei 
irhether  made  before  or  during  cover- 
tere;  and  a  declaration  in  the  common 
eonnta  will  be  sustained  against  them 
on  general  demurrer. 

(WaAiagton — ^Flled  September  St,  vm.y 

GENERAL  aasumpatt.  Heard  on  general 
denunrer.  September  Term,  1880,  Wasb- 
ingion  Coun^,  Powers,  J.,  presiding.  Judg- 
■ent  that  the  declaration  Is  insufficient,  and 
that  the  demurrer  be  sustained.  Beeened. 

The  defendants  were  set  up  in  the  writ  as 
hnsband  and  wife. 
Mr.  T.  B,  Oordom  for  plahitifT,  cited— 
Uelma  v.  Reynolds,  65  Vt  89;  Bev.  Laws, 
gaai;  Acts  1884,  No.  140. 
Mr.  T.  J.  Dea-rlti,  for  the  defendants: 
Our  statntea  have  not  varied  the  common 
lavas  to  a  married  woman's  capacity  in  mak- 
iof  s  contract,  except  in  specific  cases. 

Aunm  T.  Nedd,  44  Vt.  463;  Dale  v.  JfeMn- 
w-n  Vt.20. 

With  nothing  appearing  in  the  record,  the 
^nut  win  not  presume  it  was  f some  cause 
ID  which  the  wife  might  be  joined. 

1  Chitty,  PI.  74,-79,  note;  Rawliiuv.  Bounda. 
87  Vt.  17;  Oaff  V.  Sogers,  18  Vt.  842;  Carteton 
»■  Sa^wod,  49  N.  H.  814;  1  Binn.  675;  2  Binn. 
*%  Tbe  statutes  of  1880  and  1884  do  not  au- 
wize  a  joint  action. 
JVt. 
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Walker*  J.,  delivered  the  opinion  of  the 

court: 

The  question  presented  in  this  case  arises 
upon  the  defendant's  demurrer  to  the  declara- 
tion, which  is  in  the  common  counts  in  assump- 
sit. The  defendants  are  husband  and  win. 
The  declaration  counts  upon  a  Joint  indebted- 
ness existing  in  August,  1885.  No  specifica- 
tions are  referred  to,  and  it  does  not  appear 
what  the  Joint  liability  declared  upon  Is.  The 
declaration  is  good,  upon  demurrer,  for  any  in- 
debtedness recoverable  under  the  common 
counts  in  assumpsit  for  which  the  defendants 
are  in  law  Jointly  liable. 

If  the  indebtedness  sued  for  is  their  Joint 
antenuDtia]  debt,  a  recovery  may  be  had  under 
the  declaration.   Bolmesy.  Beynolda,  55  Vt.  88. 

So  also  may  a  recovery  be  had  under  the 
declaration  upon  the  joint  contract  made  dur- 
ing coverture  with  another  person,  since  Jan- 
uary 1,  1885.  The  common  law  by  which  a 
married  woman  was  deemed  incapable  of  bind- 
ing henelf  by  any  contract  whatever  is  not 
now  in  force  m  this  State  as  to  her  contracts 
made  with  a  person  other  than  her  husband. 
Act  No.  140  ca  the  Laws  of  1884  g^ves  a  mar- 
ried woman  power  to  make  contracts  with  any 
person  other  than  her  husband,  and  to  bind  ber- 
self  and  her  separate  estate  in  the  same  manner 
as  if  she  was  unmarried;  and  she  may  sue  and 
he  sued  as  to  all  such  contracts  made  by  her 
dther  before  or  during  coverture.  Tms  law 
removes  the  incapaci^  of  a  married  woman  to 
contract,  and  permits  her  to  make  contracts  in 
the  same  manner  and  to  the  same  extent  as  a 
feme  aole,  excepting  with  her  husband,  and  en- 
forces them.  The  power  thus  given  to  her  to 
contract  with  other  persons  than  her  husband 
is  unrestricted,  and  she  may,  Jointly  with  her 
husband  or  other  person,  make  contracts  in  all 
cases  when  she  has  legal  capacity  under  this 
Act  to  contract  No  reason  of  public  policy 
now  prevents,  under  this  Act,  the  maintaining 
an  action  against  the  husband  and  wife  upon 
their  Joint  promise,  whether  made  before  or 
during  coverture.   Bolmet  v.  Reynolde.  mpra. 

As  a  recovery  may  be  bad  under  the  decla- 
ration upon  tbe  Joint  promise  of  the  defend- 
ants, it  is  good  upon  demnirer. 

The  judgment  of  the  County  Court  it  reverted, 
the  dmivrrer  overruled,  and  declaration  ad- 
judged  ^^Icimt;  and  eaute  remand^  to  the 
County  Oovrt  to  be  proceeded  uiith. 


B.  M.  R  NELSON 
e. 

William  C.  BROWN  et  at. 

1.  Under  the  statute  (Rev.  Laws,  §  771), 
an  appeal  is  allowable  only  from  final 
orders  or  decrees  in  chancery  canses ; 
and  interloeotoiT  order*  are  not  Sip- 
pMblaUe ;  thus  the  aapreme  eonri,  of 
its  own  motion,  will  renuuad  a  eanse 
there  on  appeal  from  the  erder  of  the 
chancellor  allowing  an  oflleer  to 
amend  return  of  service. 

2.  A  final  order  or  decree  is  one  that 
settles  tbe  riehts  of  the  parties  under 
the  iasues  made  by  the  pleadJngs.  r 
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(GWlMns  ^FUed  October  14,  1887.) 

BILL  in  chancery.  Heard  on  the  orator's 
motion  that  the  officer  who  served  original 
bill  have  k-ave  to  amend  his  retam  of  sei^ce, 
Itbraary  Term,  1887,  Rovce,  Chancellor.  Mo- 
tfoQ  ^TBtited,  and  appeal  by  the  defendants. 
Appeal  ditmitted. 
Tlie  oaw  is  stated  in  the  opinion. 
MesETn.  F.  W.  Baldwin,  and  Cnuie  ft 
.Alfred,  for  defendants. 

Mem*.  Oront  ft  Miles,  for  orator. 

Poipruv,  J.,  delivered  the  <^>inion  of  the 
court! 

This  caetf  Ib  important  only  as  it  Illustrates  a 
|alsapr'ft:''i(^nsion  existing  to  some  extent  in  the 
proft^g^ioii,  resi>ecting  appeals  in  chancery. 

The  orators,  on  motion,  obtained  leave  of  the 
court  of  t'bancery,  to  the  officer  serving  the  bill 
of  complaint,  to  amend  his  return  of  service. 
The  ddeudants  asked  for  and  were  granted  an 
appeal  from  the  order  granting  leave  to  make 
neb  ameudment. 

The  riifht  to  an  appeal  in.  chancery  cases  is 
ronferreff  by  Rev.  Laws,  §  771,  which  gives  an 
h]i[)(.'h]  f  I'Dra  any  "  final  wder  or  decree  of  the 
CO  tut  of  chancery." 

A  flnal  order  or  decree  is  one  that  disposes  of 
the  merita  of  the  case,— that  settles  the  rights  of 
the  purties  under  the  issues  made  by  the  plead- 
ings. 

iDtcrlnciitory  orders  made  In  the  progress  of 
(ho  case  tuiTaras  a  flnal  decision  are  not  appeal- 
able uriltrs.  If  substantial  errors  are  made  in 
»it<^li  Irttrlocutory  orders,  remedy  can  be  bad 
only  when  the  final  decree  in  the  case  is  before 
^ m^H^tne  court  for  revidoii. 

rmSer  in  this  case  was  In  strictest  sense 
interlocutoiT.  No  right  of  )the  parties  touch- 
inu- the  merfts  of  the  case  was  affected  by  it. 

The  f«Ne>  then,  is  not  properly  in  the  supreme 
court:  nniTl,  although  the  parties  do  not  raise  the 
objection,  the  court,  of  its  own  motion, will  in 
inch  cases  remand  the  case  to  the  court  of 
4tecery,   HaU  v.  Lamb.  38  Yt.  86. 


William  G.  CHURCH 
». 

Enos  STILES. 

I.  Th.^  rule  that,  where  eener&l  terms 
are  nswlina  deed,  as  to"  or  ''upon" 
a  highway  or  railroad,  it  Is  presumed 
tii&t  th*'  parties  intended  the  convey- 
ance to  extend  to  the  centre  line, 
di>e.»  not  apply  when  the  grantor  does 
not  own  the  fee  of  the  CWhws^f  etc. 
Thus,  the  land  was  deseribra  as  runnine 
"to  the  railroad;  thence  on  said  railroad 
rods  to  stake  aind  etone8,^*etc.  Ifeld: 
{a)  That  the  description  covered  land 
ODiyto  the  line  of  the  railroad  premises; 
and 

(Ij-'I  1' hat  the  railroad  is  a  moanment; 

aiiiS  rhi^-  controls  the  boundary  instead 
of  till'  line  running  to  the  stake  and 

Btonofi 

9.  When  a  grantee  haa  all  the  land  de- 
scribed in  bin  deed,  bat  not  all  the 
grantor  agreed  to  convey,  hia  remedy 
Ifetigit  Ma  aiction  upon  the  eoTeaaats. 


(Wai!bln«ton  irUed  Oatober6,U8rj 

A  CTION  of  covenant.  Plea,  the  general  is- 
A.  sue  and  notice.  Trial  b^  court,  March 
Term,  1886,  Veazey,  J.,  presidmg.  Judgment 
for  the  defendant.  Afflrm^. 

The  plaintiff  put  in  evidence  a  warranty  deed 
from  thedefendantto  the  plaintiff;  and  offered 
to  show  that,  before  said  deed  was  executed, 
the  defendant  pointed  out  to  the  plaintiff  a  cer- 
tain fence,  some  20  feet  or  more  east  of^tbe 
west  line  of  the  railroad  land,  as  bis  true  cast 
line,  and  pointed  out  a  stake  and  stones  as  the 
comer  situated  said  distance  east  of  the  west 
line  of  the  railroad  lines,  upon  wbich  the  Pon- 
tiff relied.  It  was  aareed  that  the  railroad 
company  bad  a  deed  of  the  land  adjoining  on 
the  east  of  the  land  owned  the  defendant 
when  he  deeded  to  the  plaintiif 

Deed:  "  A  certain  piece  of  land  in  Middle- 
sex, in  the  county  of  Washington,  and  State 
of  Vermont,  described  as  foDows,  vii.;  Be- 
ginning at  southeast  comer  of  land  owned  and 
occupied  bv  Mrs.  Joel  Cummins  on  north  side 
of  WinoosRi  Turnpike,  running  northeast  on 
said  Cummins'  Hne  8  rods;  then  turn  north- 
west 1  rod;  thence  northeast  by  B.  Barrett's 
line  to  the  railroad;  thence  on  said  railroad  S} 
rods  to  stake  and  stones;  thence  southwesterly, 
parallel  and  within  1  foot  of  my  buildiiws, 
which  I  now  occupy,  to  the  aforesaid  tumpux 
road;  thence  on  sua  turnpike  to  the  place  of 
beginning  on  above-mentioned  comer  of  Hn. 
Cummins,— meaning  to  convey  about  4H  rods 
northwesterly  part  of  my  home  ittemiaea.** 

M€8tn.  T.R.  Gordon  and  Heath*  "WH- 
lard,  for  plaintiff: 

The  defendant  covenanted  for  the  title  of  land 
of  wbich  be  was  not  the  owner. 

Wilder  v.  Darenport,  S8  Yt.  642. 

It  is  a  case  of  double  description;  and  in 
such  a  case  that  description  will,  as  a  matter 
of  law,  be  adhered  to  as  to  which  there  is  liie 
least  likelihood  that  a  mistake  could  be  com- 
mitted. This  makes  for  the  stake  and  stooes, 
and  would  require  that  the  line  should  run  to 
them  in  preference  to  running  on  the  side  line. 
The  stake  and  stones  are  expressly  mentioned; 
the  mai]rin  is  not  even  referred  to  in  the  whole 
deed.  They  are  visible  and  tangible;  the  mar- 
gin is  not.  They  reveal  their  own  existence 
and  location;  the  margin  does  not. 

MilUrv.  Cherry.  8  Jones.  Eq.  89;  FerHa  v. 
Comsftr.  10  Cal.  838;  MelHn  v.  Lo(^-»  A  Gauah, 
5  Met.  28;  Esiy  v.  Baker,  50  Me.  SSI ;  8  Waehb. 
Real  Pn>p.  406. 

It  is  presumed  that  the  parties  intended  the 
conveyance  to  be  to  the  centre  of  the  railroad. 

Ang.  Higbw.  SS315,880;SWa8hb.  Real  Prop. 
4th  ed.  p.'  420;  2  Smith,  Lead.  Gas.  216,  220; 
Neiehall  v.  Iremn,  8  Cush.  598;  Btrridge  v. 
Ward,  10  C.  B.  N.  8.  400;  Winter  v.  Pitermm. 
24  N.  J.  L.  527;  Kimbatt  v.  Seiwtha,  4  Wis. 
331 ;  Cliatham  v.  Brain^  11  Conn.  00;  Buck 
V.  Squiers,  22  Yt.  489;  MarOi  v.  Burt,  84  Vt. 
289;  Mf^rotP  v.  WiUard,  80  Vt.  118;  Moffnard 
V.  Weeks,  41  Yt.  619. 

Bmton  V.  Richardeon,  18  Allen,  152, 15S,  is  a 
clear  enunciation  of  the  law  that  ^e  centre 
line  is  controlling  when  a  highway  or  railroad 
is  a  monument  or  abuttal. 

Mr.  J.  A.  Wing,  for  defendant: 

Tbe  deed  did  not  cover  any  of  the  railroad 
land. 

1  Vt. 
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Ptaia  r.  LoomU,  73  Haas.  467;  CMe»  v. 
folk,  8S  iteporter,  529. 

When  a  (niece  of  land  Is  described  as  bound- 
ed on  lands  of  anotber  peraon.  sach  lands  are 
Doouments  and  abuttals. 

WOder  v.  Darmpart,  58  Vt.  643;  Buntty  v. 
Ywpaa,  45  Vt.  4«;  Idev.  Pearee,  0  Gray.  850; 
Bomtorth  t.  StvHevant,  2  Cush.  803;  DatiU  t. 
Rairuford,  17  Man.  907;  TftafeAfl-T.  Howtand, 

Tbe  railioad  was  a  fixed  moQument  (Awton 
V.  RiduwdK^n,  18  Allen,  1K3),  and  is  control- 
Kng.  No  action  of  covenant  can  be  sustained 
for  had  not  included  in  tbe  deed.  The  two 
deacriptirais  cannot  be  reconciled,  and  tbe 
ftake  and  stones,  as  a  boundary,  should  be  re- 
jected. 

tmAt  J.,  delivered  tbe  opinion  of  the  court: 
L  Tbta  is  an  action  upon  the  covenants  in  a 
deed,  and  it  is  conceded  that  tbe  plaintiff  has 
DO  ririit  of  recovery  unless  the  deecriptioa  in 
ibe  deed  covers  land  owned  by  tbe  railroad 
compaoy,  situate  upon  the  easterly  aide  of  the 
hod  conveyed.  The  tine  bounding  the  land 
conrejned  is  described  in  part  as  running  "to 
tbe  ndmad;  thence  on  said  railroad  Sj  rods  to 
ttabe  and  Stones;  thence  aoathwesterly,"  etc. 
Tbe  plaiiitiff  claims  that  the  description  covers 
IuhI  to  the  centre  of  the  railroad  track  or  road- 
bed. DDon  the  familiar  principle  that  where 
Seoenl  terms  are  used  in  a  deed,  sucb  as  "  to  " 
"upoo,''or  "alonf"a  highway  of  railroad, 
ibe  law  pnmnies  tbe  parties  intended  the  con- 
Trance  to  lie  to  the  middle  or  centre  line.  In 
ntcb  cases  that  portion  of  the  land  in  tbe  lim- 
its of  die  road  is  not  covered  by  the  description 
m  tbe  deed,  in  express  terms.  Tbe  rule  is  one 
of  ooostniction,  and  is  limited  to  thoee  cases 
where  the  *'  grantor  owns  the  fee  "  of  tbe  high- 
way; for,  if  It  was  covered  the  description 
in  tbe  deed,  there  would  be  no  necossi^of 
caflbig  in  tbe  aid  of  a  presumption.  The 
fnstor  owtring  tbe  fee,  tbe  law  presumes  be 
nnended  to  convey  It,  and  not  retain  a  narrow 
tod  ctfleatimes  a  long  strip  of  land,  which  for 
aU  ptactical  purposes,  would  be  of  no  value  to 
Uhl  Bat  where  tbe  grantor  does  not  own  the 
f<e  of  the  land,  the  law  will  not  presume  that 
be  intended  to  convey  that  which  be  did  not 
own.  The  description  covers  land  only  to  the 
Bae  of  the  railroaa  premises. 

IL  Buttheplaintiffclainiathat,  if  the  words 
of  dK  deed  do  not  describe  the  land  to  the 
centre  of  the  roadbed,  Ibe  line  bounding  bis 
lud  runs  from  the  point  where  it  strikes  the 
nilnad  land,  to  tbe  stake  and  stones  set  twen- 
tr  feet  or  more  east  of  the  west  line  of  the  rail- 
nvd.  Tbe  desaiption.  in  terms,  bounded  Uie 
^Dpnn  tbe  railroad  land,  and  thus  the  latter 
becomis a  monument;  andthismonumentmust 
control  the  boundary  rather  than  tbe  course 
dabied  by  the  plaintiff.  For,  as  was  said  by 
rvk,  J.,  in  Basiey  v.  MorriU.  46  Vt.  94: 
"Where  there  is  a  conflict  between  courses  and 
wances  on  the  one  band,  and  monuments  on 
w  other,  mentioned  in  the  description  in  tbe 
<f<d,  the  courses  and  distances  must  yield  to 
t&eiBonanients." 

In  a  late  case  in  Maine  it  was  held  that, 
"where  one  accepts  a  deed  bounding  bim  by 
uotber'i  land,  the  land  referred  to  becomes  a 
monnment  which  omtrols  distances;  and  that 
ITt. 
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tbe  law  will  not  allow  bim  to  overlap  and  hold 
any  portion  ot  the  other's  land."  Bryani  v. 
Maine  Cent.  B.  B.  Co.  4  New  Eng.  Rep.  413. 

It  is  evident  that,  when  the  deed  in  question 
was  ^ven,  the  parties  supposed  that  tbe  de- 
fendant owned  to  a  line  twenty  feet  nearer  tbe 
centre  line  of  tbe  railroad  than  be  did;  but  tbe 
description  in  the  deed  covered  land  only  to 
tbe  true  railroad  line.  The  plaintiff  now  has 
all  tbe  land  described  in  tbe  deed,  and  there- 
fore tbe  defendant  Is  not  liable  upon  his  cove- 
nants, as  there  has  been  no  breach  of  tbem. 
If  the  land  described  in  the  deed  is  not  all  that 
tbe  defendant  agreed  to  conveyto  tbe  plaintiff, 
tbe  remedy  of  the  latter  is  not  by  way  of  nn 
action  upon  the  defendant's  covenants. 

The  TiUing  of  the  county  court  upon  the  cane 
before  it  fra<  eorreet,  and  the  judgment  it  af- 
firmed. 


Be  HOWARD  &  LEAVITT,  Insolvent 
Debtors. 

1.  On  applieatlon  of  the  debtorsfor  a  dis- 
oharge  under  tbe  InaoWent  Imw,  and 
the  question  being  whether  they  had 
**  hept  proper  books  of  aeeonnt"  or 

not.  the  case  was  referred  to  a  master, 
who  failed  to  find  as  a  subetantive  fact 
that  such  books  were  not  kept, — Held, 
that  the  court  will  not  infer  the  essential 
fact  from  the  facts  reported,  and  that 
a  disoharf^  should  be  granted, — diatin- 
guishing  this  case  from  Vurant  y.Pratt, 
55  Vt.  3TO. 

3.  The  court  will  send  back  a  ease  to  be 
recommitted  to  the  master  only 
when  it  thinks  that  otherwise  great 
injustice  would  be  done. 

(Orieans  FUed  October  18, 1887.) 

APPEAL  from  tbe  Court  of  Insolvency  to 
the  Court  of  Chancery  by  Hirshkind  & 
Co. .  a  creditor,  on  the  question  of  tbe  discbarge 
of  tbe  insolvent  debtors,  Howard  &  Leavitt. 
Heard  on  a  master's  report,  February  Term, 
1887,  Royce,  Chanceli&r.  Oidered  that  tbe 
app^  be  dismissed  and  a  discharge  granted 
to  the  insolvent  debtors,  and  that  the  case  be 
certified  back  to  tbe  Court  of  Insolvency.  Af- 
Jirmed. 

Hirsbkind  &  Co.  objected  to  tbe  granting  of 
tbe  discbai^  for  tbe  reason  that  the  insolvent 
debtors,  being  merchants  and  doing  business  as 
copartners,  did  not,  in  the  course  of  their  co- 
paHnershipbusiness,  keep  proper  books  of 
accoonU  The  master  reported  no  part  of  the 
evidence,  but  certain  facts;  as  that  Howard  & 
Leavitt  entered  into  a  copartnership  to  deal  in 
general  merchandise;  that  after  about  one  year 
they  were  burned  out  and  ceased  doing  bust- 
ness;  that  they  were  regularly  adjudged  in- 
solvent debtors;  that  they  professed  to  do  a  caHli 
business,  but  gave  a  short  credit  where  persons 
were  perfectly  good;  that  they  kept  no  books, 
except  "  each  £y's  sales  were  kept  on  slips  of 
paper,  and  at  night  the  cash  received  during 
the  day  was  added  up  and  entered  upon  a  book 
called  the  'Sales  and  Cash  Book,'  and  those 
slips  upon  which  entries  of  goods  sold  upon 
credit  were  made,  were  pnt  on  flle,"/«tc. 
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Mfsam.  John  It.  Cfti^  and  C.  A.  Prtml^i 

toT  tbe  crecJitor : 

It  wan  tlio  duly  of  tba  debtoratokeep  proper 
boobs  of  accuuDt. 

Hammond  V.  Oootedge,  8B.  R  71;  Be  Solo- 
mon, %  B.  R.  M;  BcLitat^eld,^&.  R.  18;  8 B. 

Their  bookh  should  show  in  an  intelligible 
manner  Ibe  nalpre  and  character  of  their  re- 
ccipl*.  and  dislHUBenienis. 

kc  MacKfii/,  4  N»t.  Bankr.  Reg.  66. 

imerchmiE's  bixik-s  niiiat  show  a  true  account 
of  hifi  etauding  at  tJie  date  of  his  iosolveocy. 

Be  Oturriton.  7  B.  R.  S87;  Ji«  Arehenbrown, 
IS  Nat.  Bankr.  Reg-  IT. 

Tho  'Statute  InysaonnanarbitrarycomiDUid 
thai  111!  dtsrbar^o  shftll  be  granted  unless  such 
bo<.'ks  iiHvi.^  lift'ii  kfpi. 

,]fi/tArir.  N.KaDd  tinii  Edwards  &  Burke* 
fnr  llic  lichtors; 

If  Uic  ijuukB  of  tlie  debtors  will  ehow  their 
,fti»ncj«l  4t«3idf«|^.  tb<|f  are  entitled  to  a  dis- 

,^10^.  TU;  lie  Kea^A,mat.  Baoki. 
-  B.  R.  858. 

''iKWiSBliGpt  by  a  Brm,  the  law  presumes 
<M'4felHljpt  Itl  regular  form. 

&  jfizntAziiib,  ]  K.  Y.  Leg.  Obs.  374; 
Biiinp>eUjed>  718. 

It  a  queitlon  of  fact  whether  the  books 
are  aiit!h  as  will  give  to  a  competent  person 
exam3niDg  them,  n  kutjwledge  of  the  true  state 
of  thi?  brjiiUrnjil  n  ufTiiirs.  The  report  does  not 
ehmy  tlijit  iin|iropfir  liooks  were  kept. 

lie  f.h"i-<},-  ((■  l^HKiftr,  1  Lowell,  409;  Re 
ScAnmpi  H,  y  Nat.  Bankr.  Reg.  416;  &  AMf,  12 
fTat.  Bankr,  Keg.  S80. 

A  dischargd  wtUntolfie  refused  for  not  keep- 
fag  pEDber  boefei^  wittQut  full  evidence  of  the 
ImKul  ttMlclMgl^r/np^  tbe  busbess. 
&i&sliiMStf^^!S^^         Reg.  ISO. 

Bd#4ttt      d6&te»d  the  oi^lon  of  the 

Wilder  tbe  iDBOlrent  debtors  "kept  proper 
books  of  Bccount"  or  not  is  conceded  to  be  a  ques- 
tion of  fact>  fiii  it  must  be  from  Ii«  very  natmre; 
f or.beiiig  paraphrased,  the  question  Is,  as  said  by 
the  Supranae  Court  of  Massachusetts,  whether 
the  debtors  kept  such  books  of  account  as  would 
enablf'  nixitnijetent  person  to  ascertain  with 
it.'fiJ'inmMf'  eertidniy  lUe  true  state  of  their 
affair*.  Wilkiiu  v  JeuMm,  186  Mass.  88. 
>  Ifc  #^tio  CQBoededthat  the  master  has  not 
nAlfla  U  A  AOHtandTe  fact  that  such  books 
were  not  kept^  cor  iaii  claimed  that  it  devolved 
iitnn  the  denlors  lo  make  such  proof;  but  it  is 
cliiirneil  thHi,  from  the  facts  reported,  this 
roiiri  CBQ  ami  oiigiii  to  infer  and  flndtiiat  such 
IxMjka  wi  re  not  fcciit^  find  Durant  v.  Pratt,  56 
Vl-  S70,  n  lk'il  u|nin  in  support  of  the  claim. 
But  tbe  caiM^ii  art;  diffLT^nt.  There  the  master 
viga^  widaice  taoding  to  show  a  payment, 
and  left  It  to  the  court  to  say  whether  it  showed 
it  or  not;  and  ibe  pqutI  said  it  would  consider 
the  cvidencp  the  Hamn  as  though  taken  under 
the  fiirtncT  I'vractifi:',  mid  fouod  payment.  But 
bcrt"  (lit  iiui-'iK-r  n  i'Dn.j,  not  evidence,  but  facts, 
and  aubmibt  ibose  fuels  to  the  court,  as  if  to 
banUidr  legal  quality  determined.  But  tbe 
n— tntfW  fiiotlfl  lacking  to  disentitle  the  debtors 
ft»  IW  dKttugft  »u  the  court  will  not  find 


it,  nor  is  it  a  oecessaiy  inference  from  what  ii 

found. 

This  court  does  sometimes,  in  its  discietimi 
and«tMz  8p&nte,8eDdbackcases  to  bereoommit 
ted  to  tbe  master  or  the  referee  for  more  defi- 
nite or  further  findings.  But  this  is  rarely  done, 
and  only  when  the  court  conceives  that  other- 
wise great  injustice  would  be  done.  Wedoool 
regard  this  case  as  one  calling  for  tbe  eierdie 
of  that  discretion. 

Decree  affirmed,  and  cause  remanded. 


Joseph  BROWN 

V. 

WiUiam  H.  DUBOIS,  State  Treasurer. 

A  aeamaji  in  tbe  United  Stetea  naTal 
■errice  during  the  war  of  tbe  rebellion 
was  not  entitled,  under  the  statates,  to 
the  extra  State  pajr  of  |7  per  month; 
even  thougb  he  first  enllatod  into  the 
military  aerWee  and  waa  credited  on 
the  quota  of  this  State,  and  afterwards, 
under  an  Act  of  Congresa,  volnntarily 
enlisted  into  the  navy.  No  one  bat  a 
soldier  in  the  military  service  of  the 
United  States  was  entitled  to  such  pay. 

(WasUnston  Filed  Ootobbr  14. 1881.) 

PETITtON  for  a  writ  of  mandamu$.  Bit- 
miued. 

The  facts  and  question  presented  are  stated 
in  tbe  opinion. 
Memn.  BatM  *  May*  for  the  petitk»er, 

cited— 

Acts  1861.  No.  2,  %  10;  also  Id.  Nos.  6. 9.  W. 
64;  Acts  1668,  No.  8;  Adj.  General's  Report, 
1864,  p.  800;  18  U.  8.  Stat  j>p.  6,  7,  119,  402: 
Act  of  Congress,  approved  Feb.  34, 1864,  ch^. 
la,  §  7;  Order  No.  91  of  the  War  Department 

When  the  soldier  enlisted  into  the  United 
States  service  the  State  no  longer  had  control 
over  him.  He  was  doing  his  dut^  accordinj; 
to  the  terms  of  his  enlistment  contract  when  m 
the  naval  service. 

Mem*.  W.  P.  DUUa^uuB  and  J.  D. 
Denison,  for  the  State  Treasurer: 

Tbe  relator  must  establish  a  clear  and  specific 
legal  right,  and  that  there  is  no  other  adequate 
legal  remedy. 

High,  Ex.  Rem.  gg  9, 10, 14;  State  v.  Babeoek, 
51  Vt  576. 

His  allied  right  to  the  extra  pay  depends 
wholly  on  tbe  statutes  of  this  State. 
Acts  liMl,  Nob.  2,  6.  7,  9.  48,  60,  61,  68, 

64,  67. 

By  these,  clearly,  he  is  not  entitled  lo  the 

pay- 

WaUker, delivered  tbe  opinion  of  the 
court : 

This  is  a  petition  for  a  writ  of  mandamu*. 

The  petitioner  prays  for  a  writ  of  mandamn*, 
to  be  issued  this  court,  directing  tbe  defend- 
ant, as  State  Treasurer,  to  pay  him  extra  State 
pay  at  the  rate  of  $7  per  month  from  AprQ  2, 
1864.  to  May  27,  1865,  during  which  time  the 
petitioner  was  serving  in  tbe  navy  of  the  Uni- 
ted States,  in  the  war  of  the  late  rebellicm  of 
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The  petitioner  first  enlisted  June  38, 1893, 
HI  private  in  ConapanyA,  10th  Vermont  Reg- 
iment, for  the  term  of  three  years,  and,  by  the 
arms  of  bis  enlistment,  he  agreed  to  accept 
sach  booDiy,  pay,  rations,  and  clotfaing  as  are 
or  may  be  established  by  law. 

He  was  mastered  into  the  United  States  ser- 
riee  on  the  1st  day  of  September,  1862,  as  a 
prime  soldier  of  add  company,  and  was  cred- 
ited on  the  quota  of  (he  State  of  Vermont,  by 
the  gOTemmeDt  of  the  United  States,  for  the 
tenn<tf  three  y^azs. 

He  served  in  said  company  and  regunent  un- 
til Apdl  31, 1864.  when  be  voluntanly  enlisted 
into  the  service  of  the  United  States,  as  a  sea- 
nao  in  the  navy,  for  the  unexpired  term  of  bis 
oilistment  for  military  service,  under  the  Act 
of  CoDgiess,  approved  Pebroaiy  28,  1864, 
vbidi  provided  that  any  person  in  the  military 
service  of  Uie  United  States,  who  was  a  man- 
m  bf  vocation,  or  an  able  seaman,  or  an  ordi- 
Dtiy  seaman,  might  enlist  into  the  navy  for  the 
imexpired  term  of  his  military  service,  under 
ncfa  rules  and  regulations  as  might  be  pre- 
serNndbr  the  Pnndent  of  the  United  States. 

Uader  this  enlistment  in  the  navr  be  served 
undl  tfay  37.  1865,  when  be  was  dischuged. 
By  his  enlistment  in  the  navy  under  the  Act  of 
C<Higre88  and  the  rules  ana  r^ulattons  pre- 
scribed by  the  President,  he  ceasM  to  be  a  mem- 
ber of  Company  A,  10th  Vermont  Regiment, 
and  was  not  thereafter  a  member  of  any  mili- 
tny  o^anization  of  the  State,  or  of  the  United 
States,  daring  the  period  for  wfaicb  be  claims 
otn  State  pay  of  $7  per  mraith.  Hia  name 
wai  no  longer  borne  upon  the  military  rolls  of 
^  government  as  a  soldier  thereof.  His  new 
swrnent  and  muster  into  the  naval  service 
ended  his  military  service  as  a  soldier  in  the 
of  the  United  States  as  a  member  of 
pi^MUiy  A,  lOtfa  Vermont  Regiment,  and  was, 
iiieflect,adiscbarKefrom  such  mOitary  service. 
He  was  no  longer  entitled  to  draw  pay  from 
die  tote,  or  the  United  States,  as  a  soldier  in 
the  ndiitary  service;  he  was  thereafter  entitled 
to  pt;  and  allowances  as  aaeaman  in  the  naval 
serrice  of  the  United  States,  including  therein 
nil  share  of  prize  money  obtained  from  cap- 
ttm  made  by  the  vessel  in  which  he  served. 

The  right  of  any  person  in  the  United  States 
«nice  opcm  the  quota  of  Vermont  to  $7  per 
wmth  extra  pay  &om  the  State  depends  en- 
■irdj  apon  the  statute  laws  of  the  State.  None 
ue  entitled  to  it  except  such  as  come  within 
uie  proviaons  of  the  same.  The  right  does 
Ml  depend  solely  upon  the  fact  that  the  person 
*H  Gftdited  upon  the  quota  of  men  required 
to  be  foniisbed  by  tlie  State;  but  upon  tlie 
'ufc  of  the  soldier  and  the  onanizatlon  in 
which  the  service  was  performed.  The  peti- 
Ooner,  while  in  the  naval  service  as  a  seaman, 
»as  Dot  entitled  to  the  extra  pay  of  $7  per 
pwith  from  the  State  unless  hia  right  thereto 
B  tsiabliahed  by  some  statute  law.  All  the 
of  the  Legislature  upon  this  subject  re- 
^  the  extra  pay  granted  by  the  State  to  sol- 
<henKTviiig'asnoncommisd<med  officers,  mus  - 
^s^iwd  privates  in  the  military  service  of 
^Onited  States,  in  some  Vermont  regiment 
™™fantnr, cavalry.  artUIery,  ordelacbMcom- 
of  Vermont  troop  in  other  regiments  of 
*e  United  States  service,  mustered  in  an  or- 
capacity  by  the  anthorily  or  with  the 


consent  of  the  governor  of  the  State;  and  such 
soldiers  are  enatled  to  recefve  such  extra  pay 
only  for  the  term  of  their  service  in  wach  State 
organizations. 

Act  Ko.  8  of  1868,  which  was  passed  before 
the  petitioner's  enlistmentin  tbe  navy,  especially 
provides  that  noncommissioned  officers,  musi- 
cians, and  privates  then  in  tbe  service  ^11  be 
entitled  to  $7  per  month  extra  pay  from  the 
State  only  so  long  as  they  shall  remain  In  Ver- 
mont regiments  or  in  detached  companies  of 
Vermont  men  in  other  r^ments  of  toe  United 
States  service. 

No  Act  of  the  Lc^slature  grants  this  extra 
pay  to  commissions  officers,  although  they 
are  credited  upon  the  quota  of  the  State.  No 
statute  law  upon  the  subject  of  extra  pay  to 
persons  serving  in  the  war  of  the  late  rebeuion 
oas  been  broueht  to  tbe  attention  of  tbe  court, 
and  we  are  able  to  Dnd  none  which  authorizes 
tbe  payment  of  $7  per  month  extra  pay  to  per- 
sons serving  as  seamen  in  the  naval  service. 
The  provisions  of  no  Act  extend  to  any  class 
except  soldiers  serviiu;  as  noncommissioned  of- 
flcos,  muddans,  and  privates  in  some  organ- 
ization in  the  army,  under  the  authority  or 
with  tbe  consent  of  the  governor. 

The  evidence  does  not  show  that  the  peti- 
tioner is  entitled  to  the  extra  pay  be  claims  by 
bis  petition  under  any  law  of  the  State,  anii 
the  petition  m  ther^ore  ditmined,  without  eotta. 


Julia  A.  CONGDON 

V. 

J.  M.  CONGDON. 

Uader  the  statute  (Rev.  I«&wa.  g  1420) 
aftordiog  relief  to  one  who  has  been  pre- 
vented from  takinff  an  appe^  by  fraud, 
accident,  or  mlstskke,  a  widow.  liTiw 
in  another  State,  where  her  husband 
deceased,  leaving  an  estate  there,  and 
also  a  farui  in  this  State  oconpied  by 
his  parents,  and  his  mother,  having  a 
life  lease  of  it,  la  entitled  to  an  appeal 
from  tbe  decision  of  the  probate  court. 
allowinfT  a  claim  mgminmt  the  estate, 
when  the  widow  did  not  know  that  ad- 
ministration bad  been  taken  here,  and 
she  was  not  wanting  in  Teasouable  dili- 
gence, and  was  Justified  in  supposing 
that  nothing  was  necessary  to  be  done 
to  protect  her  intereet ;  and  this  on  tbe 
ground  that  there  was  a  mistake  with* 
in  the  meaning  of  the  statute. 

(Orleans  Filed  October  8, 1887.) 

PETITION  under  Rev.  Laws.  §  1436.  Heard 
on  demurrer  to  tbe  petition,  .S^tember 
Term,  1886,  Ross,  J.,  presiding.  As  a  matter 
of  law,  and  not  of  discretion,  tbe  court  sus- 
tained the  demurrer,  and  adjudged  tbe  petition 
insufBcient  Remraed. 
The  facts  appear  In  the  opinion. 
Meurt.  H.  C.  Wilson  and  L.  H.  Thomp- 
son* for  petitioner. 

Jfewra,  9*  L.  Xiewls  and  C.  A.  Pronty.  for 
defendant. 

Veaaey*  J.,  delivered  the  opinion  of  the 
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The  decisioD  of  the  county  court  was  evi- 
dently based  oq  the  theory  that  the  statute  does 
not  cover  the  case  as  made  hy  the  petition ;  as  it 
was  a  decision  as  matter  of  law,  and  not  of 
discretion.  The  court  could  not  esercise  its 
dfscretioD  unless  the  facts  alleged  brought  the 
case  within  the  provisions  of  the  law  authorizing 
the  proceeding.  This  remedy  is  limited  to 
cases  where  "  the  petitioner  has  been  prevented 
from  taking  or  entering  an  appeal  by  fraud, 
accident,  or  mistake."   Rev.  I^ws,  %  1426. 

1.  The  fraud  alleged  pertained  to  the  allow- 
ance of  the  claim,  and  did  not  intervene  to 
prevent  taking  or  entering  an  appeal.  The 
statute  does  not  make  it  toe  duty  of  adminis- 
trators to  notify  all  parties  perBonally,  fn  inter- 
rest  in  an  estate,  of  the  presentation  or  allow- 
ance of  claims,  and  that  he  declines  to  appeal. 
All  the  notices  which  the  law  requires  were 
given.  The  failure  of  the  petitioner  to  appeal 
was  not  induced  or  influenced  by  any  act  of  the 
claimant  or  administrator.  Their  alleged  fraud 
did  not  prevent  the  appeal. 

2.  The  petitioner  living  out  of  the  State,  and 
not  hearing  of  the  proceedings  taken  on  her 
husband's  estate  in  Vermont,  was  not  such  an 
accident  as  is  contemplated  by  the  statute. 
Burbeck  v.  Little,  50  Vt.  713.  Nothing  hap- 
pened to  mislead  her,  or  to  hinder  or  prevent 
any  proposed  action  on  her  part,  in  respect  to 
an  app«il.  Accident,  in  the  sense  of  this  stat- 
ute, cannot  be  predicated  when  tUl  the  provi- 
sions of  law  as  to  noHceare  complied  with,  and 
all  the  proceeding  regular,  and  nothing  hap- 
pens to  the  individual  conXnxy  to  intention 
and  the  usual  course. 

8.  Was  there  a  mistake  within  the  meaning 
of  the  statute?  The  'petitioner's  mistake  was 
in  Supposing  nothing  was  necessary  to  be  done 
on  her  part  in  reference  to  her  deceased  hus- 
band's property  in  Vermont,  in  order  to  pro- 
tect it  and  her  interest  therein.  If  she  was 
reasonsbly  Justified  in  this  assumption,  we 
think  it  was  such  mistake  as  this  statute  was 
designed  to  remedy.  It  is  a  remedial  statute, 
and  should  be  liberally  e^wnnded  and  admin- 
istered. In  deeper  v.  Oroker,  48  Vt.  9,  Peck, 
J.,  in  discussing  Rev.  Laws,  ^  1438,  which  pro- 
vides for  setting  aside  juBlice  judgments,  and 
for  appeals,  in  case  of  fraud,  accident,  or  mis- 
take, says:  "  There  is  no  reason  why  a  court 
of  law  should  notjgrant  relief  in  cases  of  this 
kind  wherever  a  court  of  equity,  if  it  had  Ju- 
risdiction of  such  cases,  would  be  warranted 
in  jmnting  such  relief."  ^ 

The  situation  of  the  petitioner,  as  shown  by 
the  petition, which  was  demurred  to,  was  this: 
She  lived  in  Boston,  Massacbusetts.  Her  hus- 
band had  died  there  without  issue,  leaving  an 
estate  amoimting  to  several  thousand  dollars, 
which  was  in  regular  process  of  administra- 
tion  in  the  probate  court  having  jurisdiction. 
Previous  to  his  decease  ho  had  made  provision 
for  the  support  of  bis  parents  in  Vermont, 
where  they  lived,  by  a  life  lease  of  a  farm  to 
his  mother;  and  aided  them  further  by  per 
milling  them  to  use  the  personal  property 
thereon  belonging  to  him.  and  by  coostantly 
furnishing  other  means.  The  petitioner  al- 
leges that  her  husband  owed  no  debts  in  Ver- 
mont at  his  decease.  After  that,  the  parents 
continued  to  live  on  said  farm  as  before  and 
the  use  of  the  personal  property  thneon.  The 
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petitioner  had  no  suspicion  of  fraudulent  prac- 
tices against  her  husband's  estate  in  Vermont. 
She  had  no  occasion  to  believe  and  did  not 
suppose  it  was  necessary  to  have  administra- 
tion taken  thereon  until  the  termination  of  the 
life  lease.  These  were  the  circumstances  nn- 
der  which  she  neglected  to  guard  herself  and 
the  estate  against  that  which  is  alleged  to  have 
been  a  fraudulent  claim  of  her  husbaod's' 
father.  This  was  the  mistake  she  made.  If 
the  neglect,  such  as  it  was,  was  the  lack  of  ren- 
sonable  diligence,  she  has  no  remedy  under  tbl<) 
statute,  as  repeatedly  held.  Babcock  v.  Drmeu. 
25  Vt.  550.  The  attitude  and  relation  of  these 
parties,  as  revealed  in  the  petition,  would  nat- 
urally inspire  implicit  confidence.  The  qoe^ 
tion  comes  to  this:  Was  it  negligence  for  thi* 
widow  thus  situated  to  be  unguarded  and  not 
watchful  againnt  the  fraud  of  a  parent  who 
had  thus  hved  and  was  continuing  to  live  on- 
intemiptadly  upon  the  charital^e  provision  of 
the  deceased  son?  We  think  the  mistake  wstt 
natural  and  even  commendable, — such.  Indeed, 
as  a  prudent  man  would  be  likelv  to  make  under 
like  circumstances.  The  reliei  sought  is  not 
to  deprive  of  a' right  to  prosecute  a  claim,  but 
to  prevent  a  wrong,  by  restoration  to  the  pre 
vious  condition. 

The  facts  distinguish  this  case  widely  from 
that  of  Btirbeck  v.  LittU,  supra.  That  esse 
was  put  in  the  petition  solely  on  the  ground  of 
accident,  and  disclosed  nothing  upon  which  to 
found  a  mistake. 

We  hold  that  the  facto  stated  in  the  petition 
bring  the  case  within  the  provisions  of  the 
statute;  but  as  the  petition  was  addressed  to  the 
discretionary  acti^  of  the  county  court,  by 
force  of  the  statute  it  must  be  returned  to  that 
court. 

Judgment  rmeraed,  and  eaute  remanded. 


STATE  of  Vermont, 

V. 

Foster  S.  DAIf  A. 

J.  A  person  may  be  convicted  on  thenii- 
corroborated  testimoay  of  an  »ceoai- 

EUce.  Although  his  statements  should 
B  received  with  great  caution,  and  the 
jury  should  always  be  so  adviaed,  yet,  if 
they  find  it  true,  no  ofmfirmatfon  is 
needed. 


NoTB.— TesMmoni/  of  occofflpllce*.  la  the  reoeiii 
case  of  Pcopk  v.  Offlc,  2  N.  Y.  (L.  ed.)  Wl,  T  Genl. 
Rep.  49.  lU  N.  Y.  511,  It  was  beld  tbat  It  was  not 
error  for  tbe  Judge  to  ref  use  to  charge  t^e  Jur^.  in 
rotation  the  acts  necessary  for  the  corroljoratlon 
of  au  accomplice,  "tbat  tbev  must  be  iDconslstont 
with  the  innooeaoe  of  the  deiendauL  and  wbioh  ei  - 
cludu  every  hypothesis  but  tbat  of  gniilt:*^  and  ft 
was  also  beld  that  the  rule  as  to  corroboration  of 
an  acconiplioe  only  requires  a  corroboration  aa  t<i 
some  miitcrtol  fact  which  voee  to  prove  that  tbe 
prisoner  was  couneoted  jritb  the  arfme. 

The  New  York  statute  on  the  subject  (Code  Cr. 
Proe.  t  ifB9),  laaa  follows.  "Atot>n\iction  oaunot  bo 
had  upon  the  testimony  of  au  accomplice,  unloes 
be  be  corroborated  by  such  otber  evidence  as  tends 
to  connect  the  detcodaat  wHh  tbe  commlwlon  of 
the  crime;  and  the  corroboration  Is  not  eulBclent 
If  It  merely  show  the  commission  of  the  crime,  or 
the  droumatoncee  thereof." 

In  PeopU  V.  EverhanJt.  2  N.  T.  (L.  ed.)  W5, 7  Cent. 
Rep.  53,  fOi  N.  T.  601,  it  was  beld  tltat,  under  I M  of 
the  New  York  Code  of  Crlmi{ial  Procedure,  In  order 
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3.  Where  the  reepondent  was  chai^^ed  with 
eommitting  incest  vith  his  niece,  and 
■he  testified  against  him,— Held  that 
the  rale  as  to  eorroboFative  evidence 
mraely  required  such  confirmation  of 
the  particolara  of  the  accompUce^B  story 
aa  otHiTiDced  the  jory  of  its  truth. 

3.  Bev.  Laws,  %  ^06,  prohibits  a  marriage 
betwe^  a  man  and  his  brother's  dand- 
ier; Rev.  Laws,  S  4346,  provides  that  per- 
KHis  between  whom  marriages  are  pro- 
hibited by  g  2806,  and  who  commit  forni- 
cation with  each  other,  shall  be  punished 
as  in  case  of  adultery.  The  respondent 
was  indicted  for  ineeet ;  and  it  was 
dianed  in  mbstanoe  that  he  committed 
fomicatlDn  with  his  brother^s  daughter, 
and  that  he  and  she  are  "persons  be- 
tween whom  marriage  is  prohibited." 
Btld,  in  arrest,  that  toe  indietmant  is 
aafficiest;  and  that  it  was  not  neces- 
sary to  allege  that  the  respondent  had 
carnal  knowledge  of  the  person  of  the 
partieeps;  or  that  he  knew  of  the  re- 
lationship existing  between  them :  or 
that  marriage  was  prohibited  between 
tbem  by  the  laws  of  the  ^tate  of  Vot- 
mont. 

(WaabtaffUn — Filed  October  16, 1887.) 

pOJICTMENT  under  Rev.  Laws,  §  4240, 
1  charging  the  respondent  with  having  sexual 
intercourse  with  one  Minnie  C.  Dana,  the 
doubter  of  a  brother  of  said  respondent. 

iTntlbyjury,  September  Term,  l886,Power8 
J.,  [TOuiiDg.  Verdict,  guilty.  The  respond- 
ent moved  in  arrest,  but  the  motion  was  over- 
niled.  Affirmed. 

The  said  Minnie  C.  Dana  was  the  principal 
wiineas  against  the  respondent.  The  testimony 
00  the  part  of  the  State  tended  to  show  that 
■aid  Uinnie  C.  was  delivered  of  a  child ;  that 
(Iw  resptMident  and  Minnie  C.  lived  near  each 
other ;  and  it  was  not  controverted  but  that 
fix  was  frequentlyat  bis  house,  and  that  they 
frequently  met.  The  said  Minnie  C.  testified 
that  on  a  cert^n  time,  when  she  was  at  his 
bouse,  he  carried  her  into  a  bedroom,  and 
against  her  will  had  aexual  intercourse  with 
ber ;  that  a  few  weeks  afterwards,  when  she 
wta  «t  his  house,  and  in  the  same  bedroom,  the 
nqnudent  came  in,  closed  the  door  by  putting 
tbe  blade  of  a  jackknife  over  the  latch  in  the 


door,  and  again  had  sexual  intercourse  with 
her;  and  that  at  a  certain  time,  after  she  knew 
she  was  pregDaot,  she  met  him  near  his  house, 
not  far  from  tbe  "duguway,"  so  called,  told 
him  of  her  condition,  and  aaked  him  to  help 
her.  The  mother  of  Minnie  C.  testified  that 
she  saw  her  and  the  respondent  at  the  dug- 
away,  but  that  she  heard  no  talk.  The  re- 
spondent admitted  that  he  had  the  jackknife, 
and  did  not  deny  that  he  met  her  at  the  dug- 
away,  but  denied  that  she  told  .him  that  she 
was  pregnant,  on  that  or  any  other  occasion, 
and  claimed  that  he  knew  nothing  about  the 
matter  unUl  he  was  arrested. 
Tbe  court  charged  In  part  as  follows : 
'  'Something  has  been  said  in  the  argument  of 
this  case  respecting  the  testimony  of  uiis  parti- 
eeps,— this  girt  Minnie.  It  Is  said  that  she  is  an 
accomplice.  And  counsel  request  us  to  charge 
you  that  you  have  no  right  to  convict  a  person 
up>OQ  the  uncorroborated  testimony  of  an  ac 
complice.  Well,  it  is  true  that  there  has  been 
very  much  discussion  in  the  boolu  upon  this 
subject ;  and  there  may  he,  perhaps,  a  seeming 
difference  of  sentiment  respecting  it.  But  the 
courts  of  this  State  have  long'  ago  laid  down 
the  rvle  that  it  is  not  precisely  accurate  to  say 
that  no  convictioD'can  be  had  upon  the  sole  testi- 
mony of  an  accomplice.  The  question  is  one 
for  the  jury  to  consider  in  view  of  the  fact 
that  tbe  accomplice  is  guilty  of  the  same  crime 
as  tbe  person  on  trial.  It  is  always  the  prov- 
ince  and  right  of  the  jniy  to  judge  of  the 
credibility  of  testimony. 

Messrs.  S.  C.  ShurtlelFand  J.  O.  Win^ , 

for  respondent : 

The  said  Minnie  C.  was  an  accomplice  ;  and 
tbe  court  should  have  charged  the  jury  that 
there  could  be  no  conviction  on  her  uncor- 
roborated testimonv. 

Rap.  &  L.  L.  t)ict.  47  HI.  152;  United 
States  V.  JoTies,  2  Wheeler,  Cr.  Cas.  451;  i%o- 
pkW.  Whip]^,  U  Cow.  707  ;  Rex  v.  Neai,  32  E. 
C.  L.  481 ;  Bex  v.  Addis,  2ft  E.  C,  L.  452 ;  Sea. 
V.  Dgke,  84E.  C.  L.  728  ;  Reg.  v.  Jellvmaii,  Id. 
547;  Roscoe,  Cr.  Ev.  121. 

The  evidence  on  tbe  part  of  the  State  tended 
to  prove  rape  ;  and  a  conviction  for  Incest 
would  not  be  a  bar  to  a  prosecution  for  rape. 

State  V.  Smith,  43  Vt.  824. 

As  to  corroborative  evidence,  see  1  Oreenl. 
Ev.  §880. 

The  indictment  was  not  anfficlent.  It  should 
have  been  alleged  that  the  respondent  had 


that  there  mar  be  a  ooDvlcUon  of  a  crime  on  tbe  tes- 
UBDII7  of  an  accomplice,  there  Is  required  oorrobo- 
ntiTe«rldeDceirhlcb  tends  to  connect  the  defend- 
ant wtth  the  commlesJoD  of  tbe  crime;  tbat  'vrbetber 
tae  evldenoe  ia  suflleirat,  oorroboranon  of  tbe  ao- 
cco^Uae  la  for  the  determination  of  the  Jury;  and 
uwt  tbe  law  is  oompUed  iritb  If  there  1b  some  other 
nUcnoe  ftiriy  tenalng:  to  connect  defendant  with 
iMMamleriOD  of  tbe  erime,  so  tbat  bis  convlotiOD 
vfB  not  mt  entiraly  upon  tbe  evideaoe  of  the 

In  pfopte  T.  WUoU,  8  N.  T.  (L.  ed.l  128. 8:Cent.  Bep. 
M.  tt  was  held  that,  under  tbe  same  section  of  the 
(Me  of  ObnlDal  Prooedure,  it  is  not  necessary  that 
ue  oorroborative  evidence,  of  Itself,  should  be  suffi- 
dcattosfaowtbeoonuntasIODof  thecrime.  ortovoD- 
wottbe  defendant  with  It;  but  that  It  Is  sufficient 
utt  teodi  to  connect  the  defendant  with  tbe  com- 
nMoo  of  tbe  orime:  nor  need  tbe  corroborative 
nUeoce  be  whoUy  Inoonaltrtent  with  the  theory  of 
Of  defettdaofs  Innocence. 

^»Mtv.Cltitoaaaf^9Uo.(U9a.}  586, 10  Wot 
«^n,an  kwttucttonlnnvptfdtotheteatiHtonr 
ITt 


of  an  accomplice  was  held  faulty,  which  failed  to 
explain  what  is  meant  by  the  words  "matters  ma- 
terial to  the  Issue,"  where  the  Jury  were  informed 
tbat,  as  to  euch  matters,  there  must  be  corrobora- 
tion: and  ateo  where  the  Instruction  f^ed  to  tell 
tbe  jury  that  tbe  oorroboration  of  theteAimonyof 
an  acoomplioe  should  identify  the  peraon  of  the 
prisoner. 

In  State  v.  Manm,  1  Conn.  (L.  ed.)  £88, 2  New  Eoff. 
Bep.  ees,  54  Conn.  ITS,  it  was  held  that  any  fact  or 
clroumstanoe  tending  to  corroborate  any  material 
part  of  the  testimony  of  an  acoomplice  was  admis- 
sible for  what  it  was  worth,  altbough  it  ml^bt  not 
inculpate  tbe  aocnaed. 

In  the  same  ease  It  was  also  held  tbat  an  instruc- 
tion tbot  If  the  jury,  after  making  due  allowaooe 
for  the  suspicious  oircumatancea  under  which  the 
testimony  of  an  accomplice  is  ffivon,  were  fiUly 
convinced  of  tbe  prisoner's  guilt,  they  could  return 
a  verdict  of  guilty,  was  not  erroneous— tbe  atten- 
tion of  the  Jury  having  been  directed  to  the  evi- 
dence In  the  case  tending  to  ooiToborate  the 
aooompUea  ^  , 
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canuU1mDwkdi:<.  i  f.  k.  (Heard,  Cr.  L.  728  ; 
Bleih.  Forms.  &ti4>;  cLiaL  he  had  koowledge  of 
tbe  rclaliousbip  exiiti'Dg  between  him  and  the 
wspompliw  (Bra  v.  Harrington,  58  Vt.  181  ; 

Ltm-pfiriuii  V,  JtiKtsec,  1  Ind.  500;  Qri^y.  Viek- 

J^r.  E*W.BiBbee,  for  the  State: 

Tne  mdiclnicnt.  w»s  ^^iifflcient. 

Rev.  Laws,  TAm.  4^46;  Biah.  Stat.  Cr. 
738;  Hoixl  V.  StaU.  .lil  tnd.  263;  Cfamnwrn- 
ice-alUt  V.  iiViTf^f,  :2  Mcl.  190 ;  CommoniMalth 
V.  Smith,  lOS  MB9I.  .fifefct.v.  iVc^,  10 
Mich.  m. 

Mionie  C.  DftBa  wfte  not  an  accomplice. 

M'harl.  Gr,  Ev.  440. 

But  if  H-o  AocompMce,  she  was  a  competent 
y/ilness. 

State  V,  Colbff,  51  Vt.  in. 

It  onlj  affected  her  crediUUty  ;  and  a  con- 
vicdon  Diaj  he  had  upoa  her  uncorrohoiated 
testiraony. 

1  Pfiilf.  Ev.  89  ;  1  Greenl.  Ev.  S  880;  1  Bish. 
Gr.  Pi™.  §  1169  ;  1  riiiHy,  Cr.  L.  604  ;  State 
V.  CunMnghnm,  31  Mr.  355;  State  v.  iifcA- 
.i«e;d,  S&  Me.  397  ;  0>ummiitteaUh  v.  Price,  10 
Gray,  474 ;  Vomntffmrfntth  v.  Brookt,  9  Gray, 
399;  /taefpfff  r.  ./tfnnt-Mi,  ^  Mich.  806;  Oray  v. 
AqA.  M  SSL  mi  SM«  T.  1FiU»iR«m.  42 
Oomi.        W  !«.  Atti^lV ;  52 HiM.  988. 

'WmSkmrt't.,  d^rend  "the  opinlcm  of  tbe 
court: 

Thifl  la  an  iculit  u^n  iiL  under  Rev.  Laws, 
^  4B49,  which  pruvidL-s  that  persona  between 
whom  marriages  are  prohibited  by  Rev.  Laws, 
l^g  8800,  0307,  who  i&termany,  or  who  commit 
fomicatioi)  with  each  olber,  wall  be  punidied 
ti  in  cane  of  aduKeij.  The  indictment  is  In 
two  oountfz.  c&rh  of  wbich  charges  that  the 
resvoudfiit,  Fosf^T  S.  J*ijia,  "did  commit  for- 
Didttion  wiib  <>uo  >lniiiie  C.  Dana,  the  said 
Mlnmt  C-  I)tni(iilii-ii  iiiiLl  tbere  being  the  d&ugh- 
t#r  ot  the  brother  ol  LkL-  said  Foster  S.  Dana; 
the  said  Foster  S.  Duu  and  tbe  said  Minnie 
C.  Dnna  beine:  persona  between  whom  marriage 
Is  prahibtted,**  etc. 

The  pointa  urged  In  bi  hiilf  of  the  respondent 
in  tbe  argiintent  of  rniinsel  are  raised  upon  ex- 
ceptions Faben  to  tbt'  <.'Ii:ir^  of  the  court,  and 
upon  the  rt.'spoiicleni'^.  motion  in  arrestofjudg- 
metii 

Tht  re.'ipoi]dent'6  cuunael  requested  the  court 
10  charge  the  juiy  in  acooidance  with  the  fo\' 

t.  That,  as  this  indictment  is  framed,  Minnie 

stands  as  an  a<:x:(i[iiplice. 

B  That  it  ii-  tin:  iliily  of  the  court  to  advise 
(he  jury  ihat  wlii-n  ihf  mme  charged  is  sup- 
Tmrttd  unlj  by  tbe  uncorroborated  testiouiny  of 
iin  Hccomplice,  it  ia  Of  ^y  of  the  jury  to  ac- 
quit the  respondeat, 

8.  That  facts  and  circumstancee,  about  which 
tbm  is  no  diBpule,  wbich  are  teatifled  to  by  an 
Wcomplire,  nnd  nhioh.  do  not  necesBarily  tend 
to  fix  iIk'  I'Tinie  r-l:iarfn'«1  upon  the  lespcmdeot, 
arc  not  comilxfnifitm  (evidence. 

4.  Tbai  in  Tbi:^  cjtst  the  fact  that  the  accom- 
plioe  wasadmitkd  Ik  at tbedefendant'abouse, 
flrthat  bflooserenl  dtfleniit  occaalons  met  her 
ndulicedwttli  b»^,<ir  that  at  that  time  be  had  a 
JackkDlfe,  and  all  rimllir  facts  and  circum- 
(fiances,  atwut  wblc^  there  {g  no  conflicting  evi- 
deiii3e,do  not  tend  tatblaaB  to  omobmte  her. 


6.  That  all  facts  or  circumstances  are  to  be 
construed  as  innocent  unless  they  necesBuily 
tend  to  show  guilt  of  tbemaelvea,  or  are  so  con- 
nected with  ouier  facts  as  to  show  guilt. 

1.  We  think  the  respondent  has  no  eroundirf 
complaint  of  tbe  charge  of  the  court  m  respect 
to  the  subject-matter  of  his  first  two  requests, 
which  are  considered  below  together;  and  that 
there  was  no  error  in  the  charge  of  the  court  as 
^ven,  nor  In  its  refusal  to  charge  as  requested 
in  said  two  requests. 

The  court  very  folly  instructed  the  juir-  as 
to  what  facts  would  constitute  the  complain- 
ant, Miimie  C.  Dana,  a  voluntary  accomplice 
in  the  crime  cbareed;  and  ttiat,  if  they  found 
such  facts  upon  the  evidence,  then  she  was  an 
accomplice;  and -properly  advised  the  juiy  that 
alUiough  thc^  had  a  right  to  otmvict  the  re- 
spondent upon  the  uncorroborated  testimony  of 
an  accomplice  implicated  in  tbe  crime  charged, 
if  it  satisfied  them  of  his  guilt  beyond  a  reason- 
able doubt,  yet  they  ought  not  to  convict  him 
upon  the  testimony  of  an  accomplice  alone,  un- 
less they  found  in  the  story  of  the  acctHoplice 
itself  such  inherent  evidence  of  truthfulness 
that  they  were  forced  to  believe  it;  and  tbat  they 
ought  to  proceed  with  the  greatest  caution  io 
rendering  a  verdict  of  guilty  up<m  the  uuOor- 
roborated  statement  of  an  accomplice;  that 
such  a  witness  is  not  entitled  to  tbe  same 
amount  of  credit  asawitness  who  Is  notclooded 
by  any  such  character;  and  that  ordinarily, 
when  tbe  testimony  of  an  accomplice  becomes 
material  to  establish  the  guilt  of  a  respondent, 
there  should  be  corroboration  of  it  in  some  ma- 
terial respect— in  some  respect  that  goes  to  tbe 
essence  ot  the  crime  itself— before  it  would  be 
safe  to  render  a  verdict  of  guilty.   The  charge 
in  other  respects  fully  advised  the  jury  as  to  toe 
caution  they  should  exercise  in  giving  credit  to 
an  accompuce  In  a  crime;  and  that  ordinarily 
jurors  should  cast  about  for  conolKHrative 
proof  before  they  convict  upon  the  tesU mony 
of  an  accomplice. 

There  is  no  rule  of  common  law,  nor  of  tbe 
statute  law  of  this  State,  that  a  person  ahall  not 
be  convicted  on  the  testimony  of  an  accomplice 
unless  corroborated  by  other  evidence.  In  some 
States  such  a  rule  may  exist,  either  from  a  code 
or  statute  law. 

It  is  always  a  question  for  the  jury,  who  is 
to  pass  upon  tbe  credibility  of  tbe  aooomplioe, 
as  they  must  upon  that  of  every  other  witness. 
His  statements  should  be  received  with  great 
caution,  and  the  court,  as  the  court  did  in  this 
case,  should  always  so  advise;  yet,  if  tbe  testi- 
mony of  the  accomplice  obtains  full  credit  with 
the  Jury,  and  they  are  fully  convinced  of  its 
truth,  they  should  kin  the  same  effect  to  his 
testimony  as  should  be  allowed  to  an  unlm- 
peached  witness  who  is  in  no  way  implicated 
m  the  offense.  Such  testimony,  if  believed  br 
the  jury,  will  warrant  a  conviction.  In  au 
cases  where  tbe  prosecution  depends  upon  tbe 
uncorroborated  t«rtimony  of  an  accompuce,  tbe 
court,  as  before  stated,  should  advise  great  caa- 
tion  on  the  part  of  tbe  jury  in  giving  credit  to 
it;  but  the  Jury  are  not  to  be  advised  or  ia- 
structed,  as  matter  of  law,  thMi  tbe  priaoiwr  Id 
such  case  must  be  acquitted.  It  Isnottbednty 
of  the  court  to  advise  the  Jury  as  to  their  am- 
elusions  upon  tbe  evidence  which  baa  been 
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ma  on  trial  for  them  to  consider  and  weigh  in 
finding  whether  the  respondent  fs  guilty  or  not 
gaOij  of  the  ofTenee  charged.  The  accomplice 
19 1  comptfent  witnesB.  and  hia  testtmony  mtM 
reodn  such  a«dit  and  we^ht  aa  the  jury  find 
it  entitled  to.  If  the  jury  m>d  bis  testimony  to 
be  true,  the  conaequence  is  inevitable:  it  needs 
00  cooSnnadon  from  another  witness.  When 
bit  testimony  is  believed  by  the  juiy,  It  is  uq- 
qnestiooably  aufflcient  to  establish  the  facts  as 
to  which  he  tcitifiea,  wlthoatanyoonflrmation. 
It  ii  not  for  the  court  to  determine  the  credi- 
biH^of  the  accomplice;  and  the  court  cannot, 
as  otstterof  law,  advise  the  jury  that  they  must 
aojoit  the  respondent  by  reason  of  lack  of  cred- 
ibibty  of  the  accomplice  when  his  testimony 
is  not  corroborated  by  other  evidence.  State  v. 
ft««r,  43  Vt.  490;  lAntday  v.  FwpU,  63  N.  Y. 
14S:  Roecoe,  Cr.  £v.  148;  1  Greenl.  Ev.  %  880; 
Sa  T.  Jemt»,  S  Camp.  181 ;  Btx  t.  HaMtMn^ 
Cur.  ft  P.  IfiS;  Jwdaint  r.  La^rooke,  7T.  R. 
Ml:  Betv.  Atwood,  1  Leach,  C.  C.  464. 

Ib  the  case  last  dtad  the  twelve  judges  were 
imanfmously  of  the  opinion  that  if  the  jury, 
weijihing  the  probability  of  the  accomplice's 
teMimony,  think  him  wortiiy.of  belief,  a  con- 
rictioa  supported  bfsach  testimony  alone  is 
perfectly  lesal. 

1  As  to  the  respondent's  3d,  4th,  and  6tfa  re- 
qoesto  to  diarge,  the  court  instructed  the  jury 
»  foIlowB:  ''It  is  claimed  that  the  evidence 
of  this  witness  (Minnie)  is  corroborated  by  the 
testhnony  of  her  mother  and  others  who  saw 
her  in  conversation  with  the  respondent.  Well, 
befne  yon  determine  that,  you  must  inquire 
what  was  tlut  talk.  If  that  was  innocent  con- 
nnitloD  between  an  ancle  and  his  niece,  then, 
fay|dBinty,there  is  nothing,  In  that,  that  points 
towards  guilt  at  all.  That  talk,  in  other  words, 
moat  be  of  the  kind  and  character  that  she  de- 
•criba  in  order  to  wanant  you,  if  you  are  sat- 
Mei  that  it  took  place,  in  relying  upon  It  as 
oanoborating  her  in  any  respect.  If  she  met 
Um  St  the '  dugaway.'  or  on  any  other  occa^n, 
■ad  conversed  with  mm  upon  the  subject-mat- 
ter of  her  trouble,  and  adrlsed  with  bim  as  to 
bow  she  had  best  manage  to  get  rid  of  her  guilt, 
and  he  participated  in  uat  and  talked  wi&  her 
about  it,  why,  that,  hi  and  of  itself.  Is  a  cir^ 
cuDutancet^idingto  show  that  he  was  in  some 
neason  raqmnsible  for  it.  On  the  otherlhand, 
if  the  talk  was  nchashe  TqnesenU  It,  a  easuu 
wetlBf  of  her  and  a  casual  talking,  not  on  this 
nbject,  it  is,  of  courA,  not  of  any  Importance. 
Aad  so  with  other  evidence  as  to  corroborating 
aKomstanoes  introduced  here  on  behalf  of  the 
State;" 

As  tt  was  competent  for  the  jury  to  convict 
on  the  uncorroborated  testimony  of  the  accom- 
pKoe,  if  they  believed  it  to  be  true,  it  was  not 
uneawy  fw  the  court  to  state  to  the  Juiy  more 
folly  than  It  did,  tntiie  extract  from  uie  charge 
■bore  quoted,  what  constituted  corroborative 
nidence,  nor  in  what  particulars  conflmudlon 
Aoald  be  had  whw  necessary.  The  rule  as  to 
the  manner  and  extent  of  corroboration  re- 
V^nA,  when  necessary,  is  said  by  some  writ- 
«  not  to  be  dettnilely  settled.  Leamedjudges 
■ne  diffleredaomewbat  on  this  subject.  Cmrf 
BannJoj,  fn  hla  l^natise  on  Evidence  of  Ac- 
conpUoei,  si^:  "The  only  role  which  has 
«emeaiaoce  of  reason  to  support  it  is  that 
iMdi  hastuiftmnly  and  wHbont  an  exceptim 
IT?. 


been  laid  down  and  acted  upon  by  the  English 
judges,  which  Is  that  the  confirmation  ought  to 
be  in  such  and  so  many  parts  of  the  accom- 

Ei's  narrative  as  may  reasonably  satisfy  the 
that  he  is  telling  truth,  without  restrid- 
;he  confirmation  to  any  particular  points, 
an*3  leaving  the  effect  of  such  confirmation 
(which  may  vary  in  its  effect,  according  to  the 
nature  and  circumstances  of  the  particular  case) 
to  the  consideration  of  the  jury,  aided  in  that 
cMisidention     the  observations  of  the  judge." 

This  rule  requires  such  confirmation  as  to 
the  particulars  of  the  accomplice's  story  as  con- 
vinces the  jury  of  its  truth,  and  no  more;  and 
we  think  it  a  reasonable  one,  and  an  embodi- 
ment of  the  law  upon  that  subject  It  is  not 
essential  that  the  confirmation  point  directly 
to  the  respondent.  It  is  corroborative  if  it  tie 
of  any  put  of  the  material  statements  of  the 
aooomplioe,  and  must  be  given  its  weight  as 
such,  the  question  being  in  all  eases  whether 
the  jury,  upon  all  the  evidence,  will  believe  the 
uncorroborated  parts  of  the  testimony. 

When  corroboration  is  necessary,  it  is  not  in- 
dispensable that  such  corroboration  should  be 
funiidwd  by  positive  and  direct  evidence,  but 
drcumstances  or  facts  proved  or  admitted, 
legitimately  tending  to  show  the  existence  of 
materia]  facts,  will  be  sufficient  to  authorize  a 
conviction  if  ihey  satisfy  the  jury  of  the  truth- 
fulness of  the  accomplice's  story. 

In  the  light  of  this  rule  we  think  the  learned 
judge,  in  his  charge  as  regards  the  respondent's 
Sd,  4th,  and  Sth  requests,  complied  with  the 
law,  and  we  find  no  substantial  error  therein, 
nor  in  his  ntaml  to  cho^  as  requested. 

After  verdict  the  coutuel  for  respondent  filed 
a  motion  In  arrest  of  judgment  for  Insuffldency 
of  the  Indictment  In  the  following  particulars: 
(1)  because  it  Is  not  alleged  therem  that  the  re- 
spondent ever  had  camalknowledge  of  the  said 
Minnie  C;  (3)  because  it  is  not  alleged  therein 
that  the  respondent  knew  the  relationship  exist- 
ing between  him  and  the  said  Minnie;  (8)  be- 
cause it  is  not  alleged  therelo  that  marriage 
between  the  parties  &  prohibited  the  laws  of 
the  State  of  Vermont.  The  county  court  over- 
ruled this  motion.  These  objections  to  the  in- 
dictment will  be  considered  in  the  order  stat«d. 

1.  The  indictment  Is  based  upon  Rev.  Laws, 
g  4346,  which  provides  that  persons  between 
whom  marriage  is  prohitnted  by  Rev.  Laws. 
§g  3806,  3307,  who  Intermarrv  ot  commit  for- 
nication with  each  other,  shall  be  punished  as 
in  case  of  adultenr.  The  offense  is  a  statutory 
one.  By  it  fornication  is  made  a  crime  only 
when  committed  by  persons  within  certain  de- 
grees of  consanguinity.  Its  definition,  and  pro- 
ceedings to  punish  persons  chareed  with  it,  are 
depenoent  upon  the  statute  itseli. 

The  indictment  charges  that  the  respondent 
"did  commit  fornication  with  MlnnleC.  Dana," 
and  alleges  in  apt  language  that  the  respondent 
is  related  to  her  within  ute  degrees  of  consan- 
guinity specified  in  ^  3806,  2807;  and  that 
they  are  persons  between  whom  marriage  Is  pro- 
hllnted.  The  allegations  of  the  indictment 
bring  the  case  within  the  provisions  of  the  stat- 
ute creating  the  offense,  and  are  sufficient,  if 
the  crime  Is  sufficiently  described.  It  is  ob- 
jected that  the  averment  that  the  respondent 
^'did  commit  fornication'*  with  t^partieept  Is 
not  luffldent  in  this,  tha^  U^er^  b!?©dWle 
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alle^tlon  that  he  had  canal  knowledfie  of  her 
peiwp.  ForbJcatiOD,  at  commoa  law,  is  the  11- 
Belt  or  Beiu&l  latercoune  of  two  persons  of 
dWemjl  B^xe^  wheo  neHher  la  married.  It  has 
at  Donunoii  law,  primarily,  no  other  meaniii^. 
Wboi  the  geatrBl  word '  'fomicaiion"  is  used  in 
an  hidictini^Dt  for  fomicaUon  as  descriptive  of 
tbp  pfTensc,  it  nti  allegatioD  of  illicit  inter- 
course of  two  unmarried  persons  of  different 
teJtm;  a&d  the  aUegf^n/'did  commit  fornica- 
tion^ eta,  la  a  suMcIent  averment  of  carnal 
kwvladgeof  the  pafaon.  The  word  "fomiua- 
tioD," — as  u«ed  hi  the  Indictmwt,  in  coDQection 
Willi  the  Lftliier  fivermeota  necessary  to  bring 
the  f  finf:  wiihin  (lie  provisions  of  the  statute, 
clp^ij-ly  ;iliows  wliiii  offense  is  charged.  The 
re>s|vmilu[tt  i.'i»Llii  not  be  misled  as  to  what 
charge  v,'m  tiroiieht  against  him  to  which  he 
was  to  plead,  ana  ualnst  which  he  was  to  de- 
food  Mamrlf .  Tli6t%  could  be  no  doubt  as  to 
what  offend  he  was  to  be  tried  for.  or  the  Judg- 
ment ihut  ought  to  be  rendered  in  case  or  con- 
viction; liail  fl  rtirord  of  the  judgment  would 
furniali  s.  fiilL  il^^finHc,  if  the  respondent  should 
afterwards  be  proiiecuted  for  the  same  crime. 
All  the  objecia  lo  be  secured  by  requiring  cer- 
tainty In  indictments  are  fully  secured  by  it. 
Tlie  of  tlif!  gonetal  word  "fornication,"  in 
tUe  deacriplion  tif  the  offense,  is  approved  by 
WTiiirloii's  CriniiiiHl  Law,  vol.  2,  §  3267,  and 
in  Wljiirton'ii  Pnxx-dents,  ^  1008, 1004.  In  the 
fnriTi  of  iiTi  hiilii'-tment  for  fornication,  there 
li'i-onini!  ruir  ■(I  M  the  pleader,  the  crime  is  de- 
Acriboil  by  uaiii^  the  general  word  as  it  U  used 
io  the  iudiotmiaiiL 

a.  This  l4  ft  crime  where  the  statute 
makes  it  neccsmry  to  allege  and  prove  affirma- 
tively that  the  respondent  knew  the  relation- 
ship existing  between  him  and  the  partieeps. 
Thei^sponaMt's  knowledgeot  the  relation^p 
is  not  macie  an  essential  put  of  the  crime.  We 
have  anullier  ^tutiite  which  makes  it  a  crime  to 
carnally  know  a  f^^male  child  under  the  age  of 
elcv-cn  yean,  with  or  without  her  consent. 
Would  ttbeneoeaBKry  to  allege  and  prove  af- 
flntMM^vK^  ^wt  tl^  accused  knew  die  was  under 
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the  age  of  eleven  years, — a  fact  extremely  difS- 
cult  and  in  moat  cases  impossible  to  prove  T 
We  think  not  A  more  reasonable  and  practi- 
cable rule  is  that  if  a  person  wiUfolly  does  an  un- 
lawful and  criminal  act,  he  takes  upon  himself 
all  the  legal  and  penal  consequences  of  such 
act,  reeaidless  of  his  knowledge,  unless  know- 
ledge is  made  an  essential  in^edient  of  the 
crime.  This  same  question  was  raised  and  de- 
cided by  the  supreme  court  in  the  case  of  State 
V.  Wjfman,  1  Vt.  (L.  ed.)  380, 4  New  Eng.  Sep. 
136,  on  an  indictment  upon  the  same  statute, 
where  the  court  held  it  was  not  neceasarv  to 
all^  knowledge  of  the  relationship  in  such  an 
indictment. 

8.  The  essence  of  the  crime  charged  In  the 
indictment  is  the  commission  of  fornication  bj 
persons  within  the  degrees  of  coneangiunitr 
spedfled  in  |g  2806,2307.  The  statute  creatfa^ 
the  offense  deecribes  the  persons  who  shall  be 
punished  for  franlcation  as  being  the  persons 
between  whom  marriage  Is  prohibited  by  said 
sections.  The  indictment  sets  forth  that  the 
parties  to  the  crime  are  related  within  the  de- 
grees of  consanguinity  mentioned  in  said  sec- 
nons,  and  that  they  are  p^sons  between  whom 
marriage  is  prohibited.  It  is  objected  that  tbe 
allegation  as  lo  prohibition  of  marriage  is  in- 
sufl£:Ient,  in  that  it  does  not  'allege  that  msr- 
riage  is  prohibited  between  them  by  tbe  laws  of 
the  State  of  Vermont.  If  the  allegation  that 
marriage  is  prohibited  between  the  parties  is 
necessary  (which  we  do  not  decide),  in  addition 
to  the  allegation  that  the  parties  are  related 
within  the  degree  of  consanguinity  apedfied  in 
said  aections,  Tt  is  suffldent  to  allege  that  mar- 
riage is  prohibited  between  them,  without  adding 
the  words  "by  the  laws  of  the  State  of  Yermcoii 

The  conclusion,  contra  formam  atatuti,  suifi- 
ciently  shows  that  the  offense  charged  in  the  in- 
dictment is  an  offense  under  statute  law  of  the 
State  of  Vermont. 

We  think  the  respondent's  moticm  in  arresl 
of  judgment  was  properly  overruled. 

remilt  ii  tAe  retp6ndent  take§  ru^itg  iy 
Am  exceptions. 

i  Vt. 
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Be  CmL  SERVICE  RULES. 

UPINION  of  the  JoBtices  of  the  Supreme 
Jodidal  Court  UPON  QUESTIONS  PRO- 
PODNDED  BY  THE  GOVERNOR  AND 
COUNCIL  upon  a  Rule  submitted  by  the 
Cfrit  Serrioe  CommualoneTS. 

L  The  effect  of  dwpier  487  of  Aets  of 
1887,  ezemptin^  hononbbljr  dU> 
dmyed  aolmers  and  eailora  from 
the  examination  required  by  the  eivll 
Mrrioe  law  (Acts  imi,  ohap.  820),  and 
from  the  disability  of  age,  etc,  was 
Dot  to  remove  sach  persocs  from  the 
operation  of  the  dTU  Berrice  law  en- 
tirely, but  left  them  snbjeot  to  the  opera- 
tion of  that  law  except  ao  far  as  ex- 
pressly exempted  therefrom, 

1  Hence,  onder  Acts  1887,  chap.  487, 
koaoraUx  discharged  soldier*  and 
tailors  cannot  be  preferred  for  ap- 
pointment to  offlee  without  having 
niade  Mplication  for  ap^intment  to 
the  Civfl  Service  Commissioners  as  re- 
quired by  Acta  1884,  chap.  830,  and  the 
rules  made  thereunder. 

X  An  answer  to  a  general  qoeetloa  as 
to  the  validity  of  a  rule  prepared  by 
theC^vil  Service  Commissioners  in  refer- 
ence to  applications  for  appointment 
from  honorably  disehai^ged  soldiers  and 
sailors,  declined. 

(Vned  SeptMDber  SB,  Utff.) 

OX  July  90,  1887.  at  a  meeting  of  the  Oover- 
nar  ud  Council,  the  oi^nion  of  the  Justices 
wu  asked  upon  the  questions  stated  in  the  fol- 
toidng  order  passed  on  that  date: 

Whereas  the  Civil  Service  Commissioners 
bave  prepared  and  submitted  to  the  Governor 
ud  Council  for  approval,  pursuant  to  cbap. 
S90,  $  2,  of  the  Acts  of  the  LegishituTe  for  1881, 
the  following  civil  service  rule: 

"Claose  1.  Any  person  who  served  in  the 
aniiy  or  navy  of  the  United  States  in  the  time 
ol  the  WIT  of  the  rebellion,  and  was  honorably 
dtsdaned  therefrom,  deriring,  under  cbap. 
43T  <rf  the  Acts  of  1887,  appointment  to  office 
vmployinent  in  p(»tions  dashed  under  the 
cirQ  service  rules,  without  baving  passed  any 
ciMirinatkm  provided  for  therein,  shall  file  an 
■[^HcatioD  for  such  appointment,  stating  on 
ottb  (1)  his  name,  residence,  and  postolflce  ad- 
(Irev;  (2)  the  office  or  employment  be  seeks; 
i8)  Ibe  tmie  of  service  in  the  army  or  navy,  the 
''^imcDt  and  company  in  which,  or  the  vessel 
(a  vhicb.  such  service  was  rendered,  and  the 
due  (rf  bis  discharge;  (4)  whether  the  applicant 
haUtnalty  uses  intoxicating  beverages  to  excess, 
or  isaTcndorof  intoxicating  liquor;  (5)  wheth- 

0  he  has  within  one  year  been  convicted  of  any 
offeoM  against  the  lawaof  theCommonweaUh; 

that  he  desires  aE^intment  or  employment 
«iAaq(  having  paned  the  examination  pro- 
rtded  for  by  the  civfl  service  rules. 

8arh  application  shall  be  accompanied  by 
wtHcotes  of  good  moral  character  andcapadty 
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for  performance  of  the  duties  of  the  office  or 
employment.  Such  application,  if  for  an  office 
or  employment  in  the  service  of  tlie  Common- 
wealUk  or  of  the  cf^  of  Boston,  shall  be  ffied 
in  the  office  of  the  commiasioners;  if  for  an  of- 
fice or  employment  in  the  service  of  any  other 
city  than  Boston,  it  shall  be  filed  with  the  civil 
service  examiners  for  such  city.  Such  appli- 
cant, if  be  expresses  a  desire  not  to  pass  the  ex- 
amination provided  for  by  the  civil  service 
rules,  shall  be  exempt  therefrom. 

'  'Clause  3.  When  requisitioo  is  made  \/y  an 
appoinling  officer,  upon  the  commissioners, 
for  names  of  eligible  persons  for  appointment  to 
office  or  employment  in  the  pabbc  service,  the 
commissioners  shall  certify  the  names  of  Uiose 
most  eligible  on  the  proper  register,  as  pro- 
vided for  by  the  civil  service  rules,  and  in  addi- 
tion shall,  when  so  requested  by  the  appointing 
officer,  report  the  names  of  any  honorably  dis- 
charged soldiers  or  sailors  of  the  war  of  the 
rebellion,  who  have  filed  proper  and  true  appli- 
cations for  appointment  to  such  office  wnh- 
out  exammation.  The  appointing  officer  can 
appoint  from  the  Hst  of  names  so  certified  or 
reported  to  him." 

And  whereas  the  question  of  the  approval  of 
said  civil  service  rule  is  now  before  the  Gover- 
nor and  Council,  and  they  wish  to  be  advised  as 
to  Its  legality,  under  chap.  4^  of  the  Acts 
of  the  I^egislature  for  lt<87; 

It  Ib  therefore  ordered  that  the  opinion  of  the 
Justices  of  the  Supreme  Judicial  Court  be  re- 
quired upon  tbe  following  Important  questions 
of  law: 

1.  Under  cbap.  487  of  tbe  Acts  of  tbe  Legis- 
lature of  lti87,  can  persons  who  served  in  the 
army  or  navy  of  the  United  States  in  the  time 
of  the  rebellion,  and  were  honorably  dis- 
charged therefrom,  i>e  preferred  for  appoint- 
ment to  office  or  employment  in  the  service  of 
the  Commonwealth  or  the  cities  thereof,  with- 
out having  made  application  for  appointment  to 
office  or  employment  to  the  Civil  Service  Com- 
missioners as  required  by  chfq>.  820  of  the  AcU 
of  the  L^slature  for  18B4,  and  the  rules  of  the 
Civil  Service  Commissioners  made  thereunder? 

2.  Will  the  proposed  civil  service  rule,  set 
forth  above,  if  approved  by  the  Governor  and 
Council,  he  v^d? 

OPINION. 

To  Uia  Excellency  the  Governor  and  the 
Bonoratde  Council  of  the  Commonwealth  of 
Massachusetts: 

The  undersigned,  Justices  of  the  Sapreme 
Judidal  Court,  baving  considered  tbe  questions 
upon  which  their  opinion  is  required  by  Uie 
Governor  and  Coundl,  respectfully  sabmit  the 
following  opinion : 

The  Statute  of  1887.  chap.  487,  provides  that 
"all  persons  who  served  in  the  army  or  navy 
of  the  United  States  in  the  time  of  the  war  of 
tbe  rel>ellion,  and  were  honorably  discharged 
therefrom,  may  be  preferred  for  appointment 
to  office  or  employment  in  the  service  of  the 
Commonwealth,  or  tbe  cities  thereof,  without 
having  passed  any  examination  provided  for 
by  chap.  ^  of  the  Acts  of  the  year  1884,  or 
1^  the  rules  of  the  Civil  Service  Commission 
made  under  the  provisions  of  said  Acts.  Age, 
loss  of  limb,  or  other  physical  Impairment  , 
which  shaU  not  in  fact  u»99P5|^AbW*@«  le 
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be  deuned  cause  to  disqualify  ooder  this  Act. 
But  notbing  herein  contained  shall  be  constraed 
to  prevent  such  persons  from  making  applica- 
tion for  such  examination,  or  from  taking  such 
examination,  provided  they  were  entitlea  to  do 
so  under  the  rules  of  said  commission." 

It  seems  to  us  that  this  statute  was  intended 
to  be  an  amendment  of  tbe  statute  of  1884, 
diap.  820,  usually  called  the  dvil  service  law, 
the  main  purpose  belnf  to  exempt  honorably 
discharged  soldiers  and  sailors  from  the  exam- 
ination required  by  tliat  law  and  the  rules  estab- 
lished under  it,  leaving  them  subject  to  tbe 
operation  of  the  law  exc^t  so  far  as  exempted 
by  tbe  amending  Act.  This  is  the  natural  and 
obvious  meanio^  of  tbe  Act  of  1887.  If  the 
Legislature  bad  intended  to  provide  Chat  sol- 
diers  and  sailors  should  be  exempted  from  the 
operation  of  the  civil  service  law,  it  is  to  be 
presumed  that  it  would  have  said  so  in  direct 
and  explicit  language,  as  is  done  in  the  15th 
section  of  the  Act  of  1884,  where  it  is  provided 
that  certain  classes  of  officers  "shall  not  be  af- 
fected, as  to  their  election  or  selection,  by  any  of 
the  rules  made  as  aforesaid."  The  statute  of 
1887  does  not  provide  lliat  soldiers  and  sailors 
may  be  appointed  to  office  or  emplo^ent  with- 
out making  application  to  the  Civil  Service 
Commissioners.  On  the  contrary,  the  structure 
of  the  Act  shows  that  it  was  intended  to  be  eo- 
grafted  upon  and  to  become  a  part  of  the  Act 
of  1884  for  tbe  regulation  of  the  civil  service. 
The  language  used  is,  "may  be  preferred  for 
appointment  to  office  or  employment,"  which 
Implies  that  they  are  to  be  selected  out  of  a  list 
or  number  of  applicants,  and  plainly  refers  to 
the  14th  section  of  the  civil  service  law,  pro- 
viding for  giving  preference  to  soldiers  and 
sailors. 

The  provision  that  "age,  loss  of  limb,  or 
other  physical  impairment,  which  shall  not  In 
fact  incapacitate,  shall  not  be  deemed  cause  to 
disqualify  under  this  Act,"  implies  that  soldiers 
ana  sailors  were  to  remain  subject  to  the  civil 
service  law  except  so  far  as  expressly  exempted 
by  this  Act.  This  provision  would  be  entirely 
useless  if  the  purpose  of  the  preceding  clause 
was  to  take  the  appointment  of  soldiers  and 
sailors  out  of  the  jurisdiction  and  supervision 
of  thecommlBdcHierB.  Considered  as  a  part  of 
the  dvfl  service  law,  it  has  force  and  effect, 
because  it  exempts  soldiers  and  sailors  from 
tbe  operation  of  the  rules  of  the  commission- 
ers making,  in  certain  cases,  tbe  aj^  of  the 
applicant  a  disqualification,  and  limits  tbe 
power  of  the  commissioners  to  make  any  rules 
m  the  future  which  are  inconsistent  with  it. 
The  dvil  service  law  made  a  radical  change  in 
the  method  of  appointing  such  officers  and  ser- 
vants as  are  within  its  scope.  Its  scheme  is 
thit  all  such  appointments  should  be  under  the 
supervision  of  the  Civil  Service  Commissioners, 
who  are  to  determine  the  qualifications  of  the 
applicants  for  tbe  offices  or  employment  which 
tbey  seek,  Tbe  statute  does  not  attempt  to 
fully  d^ne  the  qualifications  of  aaeh  offlcera 
and  servants,  but  it  confers  upon  the  commis- 
sioners tbe  authority  to  make  rules,  not  incon- 
sistent with  law,  for  their  selection  uid  appoint- 
ment, which  rules,  whea  approved  by  the 
Governor  and  Coundl,  have  the  force  of  laws, 
and  are  binding  upon  tbe  appointing  officers. 


The  statute  and  the  rules  made  under  it  es- 
tablish certain  requirements  or  conditions 
which  must  be  complied  with  brfore  an  appoint- 
meut  will  be  made.  Thus,  among  other  things, 
it  is  required  that  an  applicatiou  must  be  made 
to  the  Civil  Service  Commissioners,  stating  cet- 
tain  facts  as  to  the  name,  age,  residence,  and 
previous  history  of  the  aiH)licant.  It  is  also  pro- 
vided that  no  person  shall  be  appointed  who  k 
a  vendor  at  intoxic^ing  liquor,  or  who  haUta- 
ally  uses  intoxicating  heverages  to  excess,  or 
who  within  one  year  preoediDg  his  ap[>licatioii 
has  been  convicted  of  anv  o^nse  against  the 
laws  of  this  Commonwealth,  and  that  certain 
officers  shall  be  appointed  for  a  ptobationaiT 
period.  The  rules,  following  the  directiom  of 
the  statute,  further  make  spedlic  and  minute 
provisions  for  the  personal  ezamioation  of  tbe 
applicant,  designed  as  a  test  of  his  attaiumeoUi 
and  profldency  in  tbe  department  of  know- 
led^  deemed  necessary  for  his  fltnen  for  tbe 
position  which  be  seeks. 

The  examination  of  tbe  applicant  is  m  im- 
portant requirement  of  tbe  statute  aod  of  tbe 
rules,  but  u  is  not  tbe  only  material  reqnire- 
m^t.  It  cannot  justly  be  said  that  the  other 
requirements  to  which  we  have  referred  are 
parts  or  inddents  of  the  examination.  Tber 
are  separate  and  independent  requirements  or 
conditions,  and  are  so  treated  throughout  the 
statute  and  tbe  rules.  The  Le^slature,  in  en- 
acting tbe  statute  of  1887,  bad  m  miod  the  civil 
service  law  and  the  rules  of  the  commissioDere. 
The  provision  that  soldiers  andsailOTs  "mav be 
preferred  for  appointment  to  office  or  emptoj- 
meot  in  the  service  of  the  Commonwealth,  or 
the  dties  thereof,  without  having  passed  anv 
examination  provided  for"  by  such  law  aw 
rules,  according  to  tbe  natural  import  of  tbe 
words  used,  refers  to  the  personal  examinatiwi 
provided  for  by  the  statute  and  rules.  It  can- 
not be  held  to  repeal  tiie  statute  of  1884,  so  far 
as  it  relates  to  soldiers  and  sailors,  or  to  exempi 
them  from  the  other  requirements  of  the  stat- 
ute and  rules,  without  greatly  enlarging  the 
language  of  the  Legislature.  We  are  uere- 
upon  01  opinion,  in  answer  to  the  first  ques- 
tion proposed,  that,  under  chap.  437  of  tbe 
Acts  of  the  Legislature  of  1887,  persons  wbo 
served  in  the  army  or  navy  of  the  United  States 
in  tbe  time  of  the  rebellion,  and  were  faonoiablj 
discharged  therefrom,  cannot  be  preferred  for 
appointment  to  office  or  employment  in  the  ser- 
vice of  the  Commonwealth,  or  the  cities  there- 
of, without  having  made  application  for  s^ 
poiotment  to  office  or  employment,  to  the  CivH 
BerviceCommis8toner8,aB  required  by  chiy).  830 
of  the  Acts  of  the  Le^lature  of  lw4,  andtfae 
rules  of  tbe  Civil  Service  CommissitHieis  made 
thereunder. 

The  second  question  is  general,  and  points 
out  no  particular  questioo  of  law  upon  whiclt 
our  opipion  is  desired.  We  have  doubts  wheth- 
er, within  the  fair  intent  of  tbe  Constitutioo, 
the  executive  or  legislative  departments  cut 
submit  to  the  justices  a  law  or  a  aeries  of  ls*s 
or  rules,  more  or  less  complicated,  and  asktbem 
to  examine  and  ascertain  what  queattras  can  be 
raised  as  to  the  validity  of  every  clause,  and  to 
express  an  opinion  in  advance  upon  every  aocb 
question.  The  practice  always  has  been  for 
tne  justices  to  confine  ttieir  answer  to  the  psr- 
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ttcDlar  questions  of  law  submitted  to  them. 
As  the  onjer  of  the  Goveraor  and  Council  points 
out  DO  definite  question  except  the  one  we  tiave 
iBSTored,  we  nave  considered  no  other.  If 
we  were  to  suggest  gueatioas  which  might  arise 
aa  to  ^  Tslid^  of  parts  of  the  nile  proposed 
bj  the  eommisncHiers,  and  to  express  our  opin- 
ion upon  them,  it  wcwld  be  gobiff  beyond  our 
proper  duty,  and  might  be  regarded  as  an  in- 
terference with  the  independence  of  the  execn- 
lire  department. 

JvMtiee  Devena  does  not  concur  in  this  opin- 
ioo,  and  requests  us  to  state  ttiat,  in  bis  view, 
the  statute  of  1887,  chap.  487,  in  providing  that 
the  soIdievB  and  sailors  therein  described  may 
be  interned  for  appointment  without  havine 
puaed  any  examination  provided  for  b^  the  Ci  vfl 
Service  Act,  or  the  rules  of  the  CJivil  Service 
CommiasioDers  made  under  the  provisions  of 
aid  Act,  exeim)ts  tbem  from  any  iovestigation 
bv  the  Civil  Service  Commissioners  of  their 
qaaliflcatioos,  and  leaves  them  to  be  determined 
by  the  persons  competent  to  appoint,  and  that 
they  are  thus  neceaurfly  exempted  from  mak- 
ing appHcatioQ  for  ^ipointment  to  the  Ctvfl 
Smioe  CommisBioners. 

Marcus  Mortok, 

Walbridge  A.  Field, 

William  Allen, 

Charles  Allen, 

Olivkb  Werdbll  Holmes,  Jr., 

Xabcvb  p.  Kkowlton.* 
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COMMONWEALTH  of  Massacbuaetts 

V. 

Michael  W.  DUNSTER. 

former  couTlotion  for  maintaining 
between  certain  dates  a  tenement  ubm 
tur  the  ill^ra.1  sale  and  keeping  of  in- 
toiieating  liquors  is  a  bar  to  the 
wbcde  offense  set  out  in  a  anbaeqaent 
complaint  formnintaininf;  the  same  ten- 
ement for  a  period  inclndJng*  a  portion 
of  the  time  eovered  by  Uie  former 
piDeeeding:  and  tbe  proseenting  officer 
cannot  defoftt  the  defense  of  snch  bar 
by  enterbift  a  nolle  prosequi  on  the 
second  complaint  m  to  a  part  of  the 
oAnae.  t,  as  to  the  part  of  the  pe- 
riod allied  thermn  covered  by  the  for- 
Ber  [H<ooeedlng. 

( Wotoeator — FHed  Ootober  U.  IMT.) 

|N  defoidant'a  exceptions.  Suatained. 
Complaint  for  maintaining  a  tenement 
Bled  for  uie  illegal  sale  and  kee^g  of  intox- 
iatfng  Hquora. 
IV  case  ia  stated  in  the  opinion. 
Mr,  9,  E.  SnUivan,  for  defendant : 
Tbe  com  plaint  on  which  this  same  defend- 
ant Wat  convicted — and  which  conviction  was 
I^cacled  in  bar  to  tbls  compl^nt— alleged  but  a 
■^i^  offense;  and  as  the  time  in  one  is  men- 
■ined  and  Included  in  the'other,  it  must  be  the 
nme  tine  and  therefore  the  same  offense. 

Tbe  offense  not  being  divisible,  a  iwUe  proa- 
'T*' applied  to  any  part  of  the  complaint  must 
>nly  to  tbe  whole. 


0 


..^hn.  Marem  P.  Knowtton  wm  wpcdnted  a  Jna- 
!f*£the  teneme  Judicial  Oonrt  cm  September 
H.Mr,vlKHon.  WflUam  8.  Oatdner,  re^gmed. 


A  nMe  prosequi  may  be  entered  as  to  the 
whole  of  an  Indictment  or  of  a  count,  or  as  to 
any  distinct  and  substantive  part  of  a  count  or 
complaint. 

Oommonwealth  v.  M'Monagte,  1  Mass.  517; 
GomTJumwalth  v.  Tudc,  20  Pick. '856. 

The  effect  of  permitting  a  noKe  preteqtiC 
would  be  to  ^low  the  government  to  amend 
the  complaint  after  the  defendant  has  been 
once  tried  on  it  in  tbe  court  below. 

Mr.  Andrew  J. •Waterman,  AUj/'Om., 
for  the  Commonwealth: 

It  is  clear  that  the  district  attorney  may,  be- 
fore the  Impaneling  of  the  Jury,  enter  a  noUe 
protequi  to  the  whole  of  an  indictment,  or  of  a 
count  thereof,  or  of  a  substantive  part  of  It. 

Cammonviealth  v.  Tuek,  30  Pick,  886;  Jen- 
ningt  v.  Gommonweaitli,  105  Mass.  586;  Com- 
monttealtAv.  M'Monagle,  I  Masa  617;  Oomnum- 
vmlth  V.  Holmes,  lI9Hasa  19S;  Oomawnmalth 
V.  Jmks,  1  Gray,  490. 

The  complaint  in  the  present  case  originally 
charged  the  defendant  with  the  crime  of  main- 
taining a  common  nuisance  from  the  1st  of 
May  to  the  17th  of  November,  1887.  Befoi« 
tlie  impaneling  of  the  jury,  tbe  district  attor- 
ney entered  a  nolle  prosequi  to  so  much  of  the 
complaint  as  alleged  any  offense  prior  to  Oc- 
tober 5,  1886,  thus  leaving  a  complaint  of 
maintaining  a  common  nuisance  from  the  5th 
of  October  to  the  17th  of  November,  1886l 

The  defendant,  having  been  allowed  the 
court,  retracted  his  plea  of  "  not  guilty,*  and 
pleaded  in  bar  a  former  conviction. 

The  record  shows  the  defendant  to  have  been 
convicted  and  sentenced  for  the  crime  of  main- 
taining the  same  common  nuisance,  as  charged 
in  the  complaint  in  this  case,  from  Ausnist  1 
to  October  4 

This  is  clearly  not  a  sufficient  plea  in  bar. 
There  is  no  single  day  common  to  both  com- 
plaints, and  two  distmct  offenses  are  charged. 

ChtnTiumieeaU/i  v.  Connors,  116  Mass. 
Oommontoealth  v.  Robindon.  126  Mass.  364. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  Is  a  complidnt  to  the  Central  District 
Court  of  Worcester,  which  char^  that  the 
defendant,  "  on  the  Ist  day  of  May.  in  the 
year  eighteen  hundred  and  eighty-six,  at  Wor- 
cester in  said  county,  and  on  divers  other  days 
and  times  between  that  day  and  the  17tfa  day 
of  November  in  the  year  eighteen  hundred  and 
edehty-six,  did  keep  and  maintain  a  certain 
tenement  there  situate,  then  and  there  used  for 
the  illegal  sale  and  for  the  illegal  keeping  of 
intoxicating  liquors." 

The  defendant  was  convicted  in  the  district 
court  and  appealed  to  the  superior  court.  In 
the  latter  court,  before  impaneling  the  jury, 
the  district  attomev  indorsed  on  the  back  of 
the  complaint  tbe  following:  "Now,  before  tbe 
impaneling  of  the  jury,  I  not.  pros,  so  much 
of  the  within  complaint  as  alleges  any  offense 
or  unlawful  act  prior  to  Octolier  5.  1886."  The 
defendant  objected  to  the  district  attorney's 
right  to  do  this,  and  afterwards  filed  a  plea  in 
bar,  setting  up  a  former  conviction  under  a 
complaint  charging  him  with  keeping  and 
maintaining  the  same  tenement  from  Uie  let 
dOT  of  August,  1886,  to  the  4tb  day  p#X>ctober[ 
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It  is  too  clear  to  admit  of  any  doubt  tbat  the 
defendaot's  former  conviction  was  a  bv  to  the 
present  complaint  as  It  stood  in  the  district 
court;  aa  the  complaint  in  this  case  embraced 
a  portion  of  the  time  covered  by  the  former 
complaint,  and  both  complaints  might  be 

E roved  by  the  same  evidence.  The  queation 
I  wbfether  the  district  attorney,  after  the  caae 
was  entered  in  the  superior  court,  cotild  avoid 
the  effect  of  tite  former  convictton  as  a  liar,  by 
entering  a  neUeprosequi  in  the  manner  attempt- 
ed in  this  case. 

Where  a  complaint  or  indictment  contains 
several  counts,  each  charging  an  offense,  it  is 
within  the  power  of  the  prosecuting  officer, 
before  the  jury  is  impaneled,  to  nol.  prm. 
either  count.  So,  where  two  offenses  are  im- 
inropcrly  charged  in  one  count,  he  may  nol. 
prot.  one  of  them;  and  where,  as  in  the  excep- 
tional case  of  burglaiy,  both  breaking  and  en- 
tering with  intent  to  steal,  and  larceny,  are 
properly  charged  in  one  count,  he  may  tiol. 
prot.  other  of  the  charges.  And,  generally, 
where  an  offense  is  set  out  with  aggravating 
circumstances  which  enlarge  the  offense,  he 
may  nol.  prot.  the  aggravation,  and  obtain  a 
conviction  for  the  lesser  offense,  which  is  well 
changed.  Gmmonweatth  r.  M'MonugU,  1  Mass. 
617;  Comtnoiiweaith  v.  Bn'^gt,  7  Pick.  177; 
CommontcealiJt  v.  Tuck,  20  Pick.  866;  Ctrnmon- 
wealth  V.  Jmk$,  1  Gray,  490;  Commonwealth  y. 
Cain,  102  Mass.  487;  Jenvinge  v.  Ccmvnon- 
vmfik,  105  Mass.  686;  ComTnontpeaUh  v. 
Botoua,  119  Mass.  lOfi;  (hmmonwatthy.  Mtad, 
10  Allen,  896. 

But  in  all  these  cases  the  matter  upon  which 
the  nolle  prosequi  op>erate8  Is  a  distinct  and  in- 
dependent charge;  and,  wben  entered,  the  nolle 
pronequi  leaves  an  offense  formally,  as  well  as 
substantially,  charged,  being  the  same  offense 
which  is  formally  charged  in  the  original  com- 
|daint  or  indictment.  The  prosecuting  officer 
cannot,  bry  means  of  a  noUe  proaegui,  put  the 
defendant  upon  trial  for  an  offense  differing 
from  any  offense  with  which  he  is  formally 
ctiarged  in  the  complaint  or  indictment.  The 
difficulty  in  this  case  is  that  there  is  no  distinct 
offense  alleged  upon  which  the  nolle  prosequi 
can  operate  and  yet  leave  an  offense  sufficientlv 
charged  In  the  comj^int  upon  which  the  defend- 
ant can  be  convicted.  The  offense  charged  in 
tiie  complaint,  of  maintaining  a  liquor  nuisance 
from  the  Ist  day  of  May,  ISSs,  to  the  17th  day 
of  November,  1886,  is  a  single  and  indivisible 
<^en8e,  of  which  the  time  alleged  is  an  essential 
element.  This  is  the  offense,  and  the  only  of< 
fense,  for  which  the  defendant  was  tried  in  the 
district  court.  As  we  have  said:  The  allegation 
of  time  is  material;  il  operates  not  only  to  limit 
the  testimony  to  acts  within  the  time  nuned, 
but  also  to  protect  the  defendant  from  any  fur- 
ther prosecution  for  his  acts  within  tlie  time 
alleged.  It  is  not  competent  for  the  prosecut- 
ing officer,  by  entering  a  nolie  prosequi  as  to  a 
put,  to  amend  a  complaint  in  tbe  material  al- 
legation of  time;  by  so  doing,  he  puts  the  de- 
fen(Unt  to  trial  upon  an  offense  differing  le^- 
ly  from  that  for  which  he  was  tried  in  the  dis- 
trict court,  and  from  the  offense  which  is 
"fully  and  plainly,  substantially  and  fcNtmal- 
]y, "  described  in  tlie  complaint  which  Is  before 
the  superior  court  upon  appeal. 
In  Vommonwealih  y.  Ae^nspn,  136 Mass.  369, 

688 


the  defendant  was  complained  of  for  ke«iing 
a  liquor  nolsanoe  from  January  1, 1878,  to 
August  20  of  the  same  year.  He  filed  a 
of  acquittal  upon  a  complaint  for  keeping  the 
same  tenement  from  January  1, 1878,ito  May 
38,  of  the  same  year.  This  court  held  thai 
such  acquittal  was  a  iMr,  although  tbe  superior 
court  confined  the  government  to  proof  of 
facts  subsequent  to  May  28,  and  prior  to  Au- 
gust 20.  The  prosecuting  officer  dU  not  in 
that  case  enter  a  noUe  prosequi,  and  in  this  re- 
spect the  case  differs  from  the  case  before  us; 
but  the  principles  upon  which  it  proceeds  are 
applicable,  and  seem  to  us  to  be  conclusive  of 
this  ease.  The  former  conviction  is  a  bar  to 
tbe  whole  of  the  offense  set  out  in  the  com- 
plaint; the  prosecuting  offloer  caQD6t  defeat 
this  defense  by  entering  a.noUeprotequi  as  to  a 
part  of  the  offense,  any  more  than  he  can  do 
BO  by  confining  his  proof  to  facts  not  included 
in  tbe  former  complaint. 
Exertion*  sustained. 


COMMONWEALTH  of  Massachusetu 

V. 

Patrick  CUNNINGHAM. 
(Worcester — Filed  October  M,  Vm.) 

ON  defendant's  exceptions.  Sustained. 
Complaint  for  maintaining  a  tenement 
used  for  tbe  ill^al  sate  and  keepng  of  intoxi- 
cating liquors. 

The  question  presented  is  the  same  as  that  in 
Commonwealth  v.  Duntter,  ante,  p.  115. 
Mr.  J.  E.  SnlliTMi.  for  defendant 
Mr.  Andrew  J.  Wa.t«rmM,  Attg-Oen., 
for  the  Commonwealth. 

By  the  Court: 

This  case  is  governed  by  CtmimmHsealtk  v. 
Dumter,  ante,  p.  115. 
Exceptions  siUtaineA. 


COMMONWEALTH  of  Massachusetts 

V. 

Thomas  GALLAGHER. 

A  complaint  alleiplnK  that  the  dated* 
ant  **  is  guilty  of  keeping  and  Min- 
taJnlng  a  certain  tenement  then  and 
there  used  for  the  illegal  keeping  and 
illegal  sale  of  intoxicating  llqaors" 
is  equivalent  to  an  all^ration  tbat  "  be 
did  Keep  and  maintain,*^  etc.;  and  white 
such  form  of  complaint  is  not  to  be  eon- 
mended,  it  la  out  vneertaia  and  does 
not  furnish  reason  for  qaaahing  tbe 
complaint. 

(PIrmoutli  Filed  October  U,  1»7.) 

ON  defendant's  exceptions,  OwmtM. 
Complaint  to  the  Third  District  Court  of 
Plymouth,  charging  tbat  the  defendant  "i* 
guilty  of  keeping  and  maintaining  a  oerlaiD 
tenement  then  and  there  used  for  tbe  ille^ 
keeping  and  illegal  sale  of  intoxicating  liquid 
At  tiie  trial  in  deDiatrict^Coiirt  ^e  defendsot 
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mored  to  qoash  the  complaint,  which  inotloo 
w«  ovemiled.  At  the  trial  in  the  Superior 
CottTtJor  Plymouth  County,before  Thompson, 
J. ,  the  defendant,  after  a  Terdict  of  guilty  had 
been  rendered  by  the  jury,  moved  in  arrest  of 
jotooeot,  on  the  ground  that  the  oomplafnt 
«et  forth  no  offenfle  under  the  statutes  of  this 
(^mooweatth  ;  this  motion  was  overruled, 
and  the  defendant  alleged  exceptions. 

Mmrt.  Wwona  and  Pratt  for  defend- 
«Dt: 

The  Caolts  of  this  complaint  are :  (1)  it  al- 
leges that  the  defendant  "  is  euilty,"  etc.,  on 
wt  ITlh  daj  of  September,  1686,  and  on  divers 
uUkt  days  and  times  between  that  day  and  the 
day  of  making  the  complaint ;  (d)  H  uleges  no 
facts,  but  states  merely  a  conclusion  of  law. 

The  use  of  the  present  tense  "is  giillty" 
most  refer  to  the  date  of  the  making  of  the 
complaint. 

Wtaart.  Cr.  PI.  &  Pr.  8tb  ed.  &  188,  and  cases 
rfted. 

Bat  the  date  is  by  the  languaee  of  the  com- 
pUnt  expreaslv  excluded.  The  complaint-, 
tlKTefore,— its  language  being  absolutely  self- 
roatradictorT, — stands  as  though  no  allegation 
of  time  bad  been  made,  or  as  ntd  from  repug- 
uDcy. 

m: 

The  complaint  should  have  alleged  that  the 
liefadant  did  certain  acts  which  constitute  an 
offense.  It  simply  states  the  conclusion  to  be 
drawn  by  the  jury  from  the  evidence  offered, 
ondertbe  instruction  of  the  court,  as  to  the  law 
iDTolved.  In  only  two  instances  is  the  use  of 
ibii  form  of  pleading  allowed  by  this  court, 
hi  a  complaint  or  indictment  for  em~ 
bmtement,  under  Pub.  Stat  chap.  208,  ^  87, 
—sod  here  the  &cts  constituting  the  offense 
are  first  set  out;  and  in  a  complaint  for 
dnmkenness,  under  Pub.  Stat.  chap.  207.  §26. 
In  both  of  these  cases  the  complaints  follow  tiie 
eiacl  wording  of  the  statute. 

Id  the  following  cited  cases — the  only  ones  in 
tUicoart  in  point— the  leuned  justice  says  that 
'<adi  form  oi  pleading  is  not  to  be  commended : 

Cmwonweaith  v.  SiUer,  8  Gray,  484,  486; 
(MottwmUh  V.  MeNamara,  116  Mass.  840 

TUfl  complaint  does  not  follow  the  statute, 
ud  hence  does  not  posseaa  the  single  qualifica- 
tion which  saved  the  complaints  in  me  cases 
cited  from  bein>c  held  absolutely  bad. 

Mr.  Andrew  J.  Watermmn,  AUy-G«n., 
■vtbe  Commonwealth ; 

The  motion  in  arrest  of  judgment  was  prop- 
'twovemUed. 

Ho  aO^tion  of  intent  or  knowledge,  or 
xpdving  any  authority  to  keep  or  sell  mtoxi- 
"•ftig  liquors,  were  essential. 

Ookmonwealth  v.  Bennett.  108  Mass.  27; 
•^MWAiMaffA  V.  Eddt,  14  Gray,  406;  Oom- 
wwwaitt  V.  K^,  12  Gr^,  175. 

■oe  compbdnt  clearly  charges  the  mainte- 
ol  a  coomum  nuisance.  The  allegation 
tost  the  defendant  "is  guilty  of  keeping  and 
"Mintaining"  Is  equiTOlent  to  "did keep  and 
'Mttntaro."  Both  forms  allege  an  act  done,  to 
b.  'i^^T^^  maintaininit  a  tenement  used 
keeping  and  sale  of  intoxicating 
l^wm.  Behig  "  guilty  is  the  state  or  condi- 
'"S      person  who  has  committed  a  crime." 

BMT.t.  Diet. 

SHus. 


Per  Cnriam : 

The  alleeation  in  the  uomplaiut  that  the  de- 
fendant "  is  guilty  of  keeping  and  maintaining 
a  certain  tenement"  is  equivalent  to  an  allega- 
tion that  he  "  did  keep  and  maintain  a  certain 
tenement."  It  means  the  same  thing,  and  the 
defendant  could  not  have  mistmdentood  lu 
Taken  in  its  context,  it  is  susceptible  of  no 
other  meaning.  Though  this  form  of  allega- 
tion is  not  to  be  commended,  it  Is  not  uncer- 
tain, and  does  not  furnish  reason  for  quashing 
the  complaint. 


COMMONWEALTH  of  Massachusetts 

p. 

Joseph  HARPER. 

1.  Under  a  eompl&iat  eharsing  the  de- 
fendant with  brlnyhiir  into  a  non- 
license  elty  Intoxicating  Uqnora.  he 
haviiigf  reasonable  eaaae  to  believe 
that  such  liquors  were  intended  to  be 
sold  in  viol&tion  of  law»  erldence  of  . 
an  officer  as  to  bis  search  of  the  con- 
signee's place  three  days  before  the  de- 
fendant's arrest,  as  to  what  he  found 
there,  and  as  to  the  consignee's  acts  and 
ooDdact,  tending  to  prove  that  he  kept 

a  place  for  the  sale  of  liquor,  is  compe- 
tent upon  the  proposition  (which  It 
waH  necessary  for  the  prosecution  to 
show)  that  the  consignee  intended 
to  sell  the  liquor  in  ▼iolAtion  of  law. 

2.  In  such  a  case  it  is  competent  (upon 
the  issue  as  to  whether  tne  defendant 
had  reasonable  cause  to  believe  that  the 
liquor  was  intended  for  illegal  sale)  for 
the  prosecution  to  show  ttiiat  the  oon- 
■ipiee  waa  geneftdly  known  and  re- 
pated  to  be  »  dealn>  in  Intoxicating 
liqnora  at  his  place. 

(Worcester — Ctled  October  19, 1887.) 

ON  defendant's  exceptions.  Owrruted. 
The  complaint  was  made  to  the  Central 
District  Court  of  Worcester,  and  alleged  "that 
Joseph  Harper,  of  said  Worcester,  on  the  IMi 
day  of  June  in  the  year  1886,  at  Worcester,  in 
said  county,  unlawfully  did  brin^  into  said 
Worcester  certain  spiiitous  and  mtoxicating 
liquors,  he  the  said  Harper  then  and  there  hav- 
ing reasonable  cause  to  lietieve  that  the  said 
liquors  were  then  and  there  intended  to  be  sold 
in  violation  of  law,  said  Worcester  then  and 
there  being  a  city  in  which  licenses  of  the  first 
five  classes  of  g  10  of  chap.  100  of  the  Public 
Statutes  of  said  Common  wealth, to  sell  spiritous 
or  intoxicating  liouors.  are  not  granted." 

The  trial  was  had  in  the  Superior  Court, 
Staples,  t/^,  presiding.  It  waa  admitted  that  iu 
the  city  of  Worcester  no  licenses  of  the  first  five 
classes  mentioned  in  chapter  100  of  the  Public 
Statutes  were  granted.  It  was  proved  that  the 
defendant  brought  into  said  city  from  the  town 
of  Millbury  the  j^iritons  and  intoxicating  li- 
quors hereafter  referred  to.  There  was  evidence 
tending  to  prove  that  on  the  day  named  in  the 
complmnt  the  defendant  was  foundupon  ooe 
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of  the  public  streets  of  Worcester  in  charge  of  a 
wason  having  upon  It  twenty-three  separate 
packages  of  ^ritous  and  intoxicating  liquor,' 
consigned  to  twenty-three  persons  in  said  city, 
and  that  the  defendant  had  the  custody  and 
control  of  said  liquors  for  the  purpose  of  deliv- 
ering them  to  tbe  various  con«gnees. 

It  was  admitted  by  the  prosecution  that 
licenses  of  the  first  five  classes  aforesaid  were 
granted  in  said  city  for  the  year  ending  May  1. 
1881^ 

One  of  the  consignees  of  s  portion  of  said 
Uquon  was  Frank  Dolan,  who,  it  was  admitted 
1^  the  prosecution,  was  a  licensed  dealer  in 
gpiritouB  and  intoxicating  liquors  for  the  year 
ending  May  1,  1888. 

Aguost  the  objection  of  the  defendant,  the 
evidence  of  the  assistant  marshal  of  Worc^ter, 
as  follows^  was  admitted  as  tendlngtoshow  the 
character  of  Frank  Dolan's  budneas  and  bis 
purpose  in  regard  to  the  whiskey  consigned 
to  him:  "  I  know  Frank  Dolan  and  bis  place 
of  business;  was  at  his  place  Jane  9  last;  went 
there  with  a  search-warrant;  when  within  10 
or  13  feet  of  the  door  Dolan  jumped  up  and 
walked  away  rapidly;  I  followed  on  the  mo, 
and  he  ran  to  room  near  the  door;  be  took  a 
lager-beer  bottle  off  of  the  shelf  and  poured  it 
into  the  sink;  be  then  put  bottle  under,  his  coat; 
I  took  a  bottle  which  be  handed  another  man, 
which  was  half  full  of  rum;  there  were  small 
glasses  over  the  sink,  a  half-pint  bottle  in  the 
cupboard,  and  a  tunnel;  a  pint  bottle  conlaining 
a  veiT  little  whiskey;  in  tbe  store  in  front 
found  bottles  and  a  barrel  of  8  cent  beer  on 
drauA^t."  The  drfendant  excepted  to  thead- 
misuon  of  the  evfdeoce. 

Against  the  objection,  and  under  exception 
of  the  defendant,  another  witness  was  permit- 
ted to  testify  that  Dolan,  on  June  12,  was  gen- 
erally known  andreput^l  to  be  a  dealer  in  in- 
toxicating liquors  m  this  place  and  grocery 
store.  Tms  evidence  was  admitted  by  tbe  court 
as  tending  to  show  reasonable  cause  of  belief 
on  l^e  part  of  the  defendant  tbat  the  intoxicat- 
ing liquor  which  he  bad  on  his  wagon  con- 
frigned  to  Frank  Dolan  was  intended  to  be  sold 
by  Dolan  in  violation  of  law.  Evidence  tended 
to  show  tbat  the  defendant  had  for  some  time 

f trior  to  May  1,  1886.  been  employed  by  a 
Icensed  wholestJe  dealer  in  liquors  in  Worces- 
ter as  a  driver  delivering  bis  goods  about  the 
city,  and,  among  other  places,  to  saloons,  includ- 
ing Dolan's,  and  tbat  just  after  the  1st  of  May 
he  went  to  Millbury ,  and  in  the  defendant's  em- 
ployment spent  tbe  chief  part  of  bis  time  in  de- 
livering liquor  In  Worcester  from  defendant's 
whole^e  establishment  in  MHIburv,  Tbe 
court  instructed  the  jury  that  the  evidence  as 
to  its  being  generally  known  and  reputed  that 
Dolan  was  a  dealcor  In  fntozicating  liquors  at 
this  place  Is  not  evidence  tending  to  show  that 
Dolan  intended  to  sell  the  Intoxicating  liquor 
which  was  consiimed  to  be  delivered  to  him  con- 
trary to  law.  Tbat  must  be  established  by 
other  evidence.  This  evidence  of  reputation 
can  only  be  used  or  conddered  on  the  question 
of  the  defendant's  reasonable  cause  of  belief  in 
tbe  premises;  the  im>poeition  that  Dolan  in- 
tended to  sell  the  intoxicating  liquor  in  viola- 
tion of  law  having  been  firstestabmhed  by  other 
competent  evidence."  The  Jury  found  tbe  de- 
foidant  guilty. 
640 


Itr.  John  Hi^ftdM,  fw  defendant. 

Mr.  Andrew  J.  Watennmn,  Al*§'Q^., 
for  the  Commonwealth : 

All  of  the  evidence  offered  as  to  the  Bature 
of  Dolan's  business,  and  his  acts  upon  the  ap- 
proach of  an  officer,  was  clearly  competent,  and 
properly  admitted  with  appropriate  instnw- 
tions. 

CommffMinmlth  v.  Locke,  114  Mass.  dM;  Om- 
montoealth  v.  £«nn<y,  115  Mass.  149;  Comwwn- 
wealth  V.  Gmmetkeg,  18  Allen,  58S;  Gomnwi- 
vmUh  T.  Oertain  IntosnatUTtg  Liquort.Kfi  Man. 
886;  Commonvieam  v.  Cotton,  188  Mass.  600; 
Commonwealth  v.  McLaughlin,  106  Mass.  477; 
Commonwaiith  v.  Fither,  188  Mass.  004:  Brigs* 
V.  Bafferty,  14  Gray,  625. 

Morton,  Ch.  J.,  delivered  the  opinion  of 
tbe  court: 

The  complaint  charges  that  tbe  defendant 
brought  into  Worcester  spiritous  and  intoxi- 
cating liquors,  he  having  reasonable  cause  to 
believe  that  such  liqnona  were  intended  to  be 
sold  in  viototion  of  law. 

The  evidence  showed  that  the  defendint 
brought  into  Worcester,  from  Millbury.  variont 
pack^es  of  liquor,  some  of  which  was  caa- 
^gnedtooneDo1an{  anditwasneceasaiy  forthe 
government  to  show  that  the  consignees  intend- 
ed to  sell  the  liquors  in  violation  of  law.  For 
this  purpose,  the  evideAce  of  tbe  assiatant  mar- 
shal as  to  bis  search  of  Dolan's  place  in  June, 
1886,  three  daysbelorethedefendant  wasarreat- 
ed,  as  to  what  he  found  there,  and  as  to  Do- 
lan's acts  and  conduct,  was  competent.  It 
tended  to  prove  tbat  Dolan  kept  a  place  for  tbe 
sale  of  liquors,  and  that  be  intended  to  sell  tbe 
liquor  which  the  defendant  was  carrying  to 
him.  OommonwedUh  v.  Locke,  114  Mass.  2ijS: 
GommontoeaWi  v.  Certain  Intoxitaiing  Uqum. 

107  Mass.  886;  Commonwealth  v.  MeLavgUin, 

108  Mass.  477;  Commonwealth  v.  Kenn^,  US 
Mass.  149. 

It  was  competent  for  tbe  government  to  show 
that  on  June  12,  1886,  Dolan  was  generally 
known  and  reputed  to  be  a  dealer  in  Intoxicat- 
ing liquors  at  his  place.  It  bad  some  tendencj- 
to  prove  that  the  defendant,  whose  em^y- 
ment  was  carrying  and  delivering  liquor  hm 
a  wholesale  estabnsfameiit  In  Hiilban  to  vari- 
ous persons  in  Worcester,  had  reasonaole  came 
to  believe  tbat  the  liquors  be  was  carrying  to 
Dolan  were  intended  for  sale  in  violation  of 
law.  It  was  not  used  to  show  that  Dolanio- 
tended  to  sell  in  violation  of  law;  but  tbeoomt 
carefully  confined  it  to  the  issue  whether  tiie 
defendant  bad  reasonable  cause  of  belief  that 
it  was  intended  forillegalaale.  UponthisEsaue 
it  was  admissible.  Sweeteer  v.  Batee,  117  Mas. 
466,  and  cases  cited. 

Ereej/tiom  oterruled. 


COMMONWEALTH  of  Maasacbnsetts 
e. 

Michael  8HANNIHAN. 

A  complaint  under  Pab.  Stat.  ehap.  M, 
g  2,  for  keeping  open  a  shop  on  tbe 
Lord**  Day.  need  not  negntlTe  tbe 
exceptions  made  by  Stat.  1887,  obap. 
8»1,  to  thegeneralprovisionBof  thefirst- 
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(Voraerter — FUed  October  19,  ISST.) 

,N  defendant's  ezc^^oDB.  OeerruM. 
OoBplaiDt  to  tb«  Cwtnl  District  Court  of 
Wonnter,  aUesio;  "that  Michael  Sbaanlban, 
(rfaid  Worcester,  on  the  twentj^fourth  darof 
Jq^,  in  the  jear  eighteen  hundred  and  eiffhty- 
sereo,  the  Bome  hemg  the  Lord's  Day,  at  Wor- 
cester, in  said  couoty,  did  unlawfully  keep  o^ 
his  ibop  there  situate,  for  the  purpose  of  doing 
bnrineM  thorin,  to  wit,  sdUDK  goods,  wares, 
aad  merchandise  tlwrain,  on  ssm  Lord's  Day  as' 
aforea^,  the  same  not  bdoig  works  of  neces- 
ntror  dtaiity." 

The  defeD^nt  moved  in  the  Superior  Court 
(htt  the  complaint  against  him  be  quashed, 
"becaose  nowhere  in  the  complaint  is  it  alleged 
tbst  the  defendant  does  not  come  within  the 
excqitlons  mentiODed  in  ctiap.  801,  g  3,  of  the 
Ads  aod  Resolves  of  1887." 

The  motion  was  overruled,  and  defendant 
dlmd  exceptions. 
Mr.  J.  E.  SnllivmB,  for  defendant: 
The  complaint  iS  dated  July  25,  1887,  and 
charges  ttie  commisaion  of  an  offense  July  24. 
IB87,  and  is  founded  on  Pab.  Stat,  cliap.  08, 
§  1  Au  Act  to  Further  Regulate  the  Observ- 
anceoftiieljord'sDav  was  passed  and  approved 
Jane  9,  1887.  It  follows  that  this  oomplalnt 
was  made,  and  the  offense  committed,  since  the 
pui^  of  tlie  amendment. 

Tile  defendant  claims  that  certain  exceptions 
wot  made  to  chap.  08,  §i  3,  aod  that  this  com- 
iduDt  diould  show  that  hedoea  not  come  within 
the  exceptions. 

Up  to  Ae  time  this  amendment  was  passed 
it  WIS  an  ofNnae  to  keep  open  a  ^op  for  any 
pmpose. 

Oimm<^nieeaUh  v.  Deatra,  148  Mass.  28. 
This  amendment  excepts  certain  things  for 
the  dang  of  which  it  is  lawftal  to  keep  open  a 

shop. 

Ahhongh  the  amendment  is  in  a  subsequent 
Matote,  it  relates  to  and  has  reference  to  Pub. 
Stat  dwp.  06,  ft  a.  ud  Is  BO  hicorporated  in 
ft,  that  SM  section  can  be  read  only  in  connec- 
tion nWh  the  amendment.  The  exception  in 
such  cases  must  be  negatived. 

8ted  v.  Smith,  1  B.  &  Aid.  04,  remarks  of 
^wttee  fiayley. 

Jfr.  A»arew  9,  Wktermaa.  Attp-Oen., 
for  the  CommoowealU : 

Ike  BMtioD  to  qoaah  the  complaint  was  for 
mrtter  of  lann,  and  not  al  substance,  and  could 
not  be  made  for  the  first  time  in  the  superior 
coort  on  appeal. 

Pab.  Stat.  chap.  214,  $  3B;  OotnmonwaUh  v. 
Lemi»,  138  ftlass.  261. 

Conrtt 

Eis  is  a  complaint  under  Pub.  Stat.  chap. 
K,  §  2,  which  prohibits  the  keeping  open  of  a 
■hop,  wardionse,  or  workhouse  on  tiie  Lord's 
Day.  The  second  section  of  Stat  1887, 
ch^L  381,  makes  certain  exceptions  to  this  gen- 
tnl  i^ovMon;  but,  according  to  the  mleestab- 
labed  in  this  Commonwealth,  such  exceptions 
■eed  not  be  n^^ived  in  a  complaint  or  indict- 
wat  Commonwealth  v.  Jennings.  121  Mass. 
47.  The  complaint  in  this  case  sets  forth  a 
CBBpletet^ense:  if  the  defendant  is  within  any 
ofnsexcepdras,  It  is  matter  of  deffenae. 

ilUm. 


COMMONWEALTH  of  Massachusetts 
«. 

Luther  B.  BRUBIE. 

1.  It  is  not  essential-  that  a  eomplaint 
chaTsing  the  keeping  of  a  tenement 

used  for  the  ill^al  aale  and  keeping 
of  Intoxicating  liquors  should  contain 
any  other  negation  of  authority  to  keep 
or  sell  intoxicating  liquors;  and  if  the 
defendant  relies  upon  any  appointment 
or  authority  to  sell  intoxicating  liquors, 
it  is  for  tdm  to  prove  it. 

2.  Although  a  complaint  "to  either  of  the 
justices  of  the  diatriet  coart,**  etc, 
charging  the  keeping  of  a  liquor  noi' 
sance  is,  in  form*  stated  to  have  been 
•worn  to  **before  the  eonrt."  yet  if  it 
ia  apparent  that  it  was  received  by  a 
JnsUoe  and  sworn  to  t>efore  hlui,  and 
that  he  issued  a  warrant  thereon, 
it  will  be  preanmed  that  the  justice 
acted  under  Oen.  Stat.  chap.  154,  %  S9 
(which  provides  that  a  justice  or  spe- 
cial justice  of  a  police  or  district  oourt 
may  receive  complaints  and  issue  war- 
rants when  the  oourt  is  not  in  Bession), 
and  that  the  court  wu  not  in  seasion 
at  the  time. 

8.  Where  the  complaint  is  received  and 
sworn  to  before  a  jostice  when  the 
conrt  ia  not  In  aeasion,  it  is  not  ueeea- 
eary  that  the  elark  i^uld  aicn  the 
Jnnbt  or  the  w»muit«  w  that  the  war- 
rant should  bear  the  teste  of  the  Justice 
of  the  dlBtiiot  oourt. 

4.  An  objofition,  on  account  of  any  irregu- 
larity therein,  to  the  form  of  a  warrant 

"  returnable  in  a  district  court,  mast, 
when  that  court  has  lurisdiotlon,  appear 
to  have  been  taken  there. 


0 


(Berkshire  Filed  October  SO,  1887.) 

N  defendant's  exceptions.  Ooerruted. 
The  complaint  was  as  follows: 


Commonwealth  of  Iffassachusetts, 

Berkshire,  ss. 

To  either  of  the  Justices  of  the  District 
Court  of  Southern  Berkshire,  at  Great  Barring- 
ton,  in  said  County,  or  any  Justice  of  the 
Peace  within  and  for  said  County,  having  au- 
thority to  receive  complaints  and  issue  war- 
rants: 

£.  L.  Dav,  of  Stockbridge,  in  said  county  of 
Bo'ksbire,  m  behalf  of  the  Commonwealth,  on 
oath  complains  that  Luther  B.  Brusie,  whose 
other  or  true  name  is  to  your  complainant  un- 
known, defendant,  of  Great  Bamiigton,  said 
county,  heretofore,  to  wit,  on  the  first  day  of 
Hay,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  audeightyHrix,  at  Great  Barring- 
ton,  in  said  county,  with  force  aod  arms  afore- 
said, in  the  county  aforesaid,  and  on  divers 
otlwr  davs  and  times  between  that  day  aod  the 
twelfth  day  of  October  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-six, 
knowingly,  willfully,  and  unlawfully  did  keep 
and  maintaiD  a  certain  common  nuisance,  to 
wit,  a  tenement  la  said  Great  Barrington,  Mas- 
sachusetts, situate  on  Railroad  Street  in  said 
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times  there  uaed  for  Illegal  sale  and  illegal  keep- 
ing of  intozicatiDg  liquors  and  illegal  gamiDg, 
againet  the  peace  and  diniity  of  the  Common- 
wealth, and  contrary  to  the  form  of  the  statute 
in  siich  cases  made  and  provided. 

Dated  at  said  Qreat  Barrington,  this  twelfth 
day  of  October.  a.d.  1886. 

E.  L.  Day,  Complainant. 

Berkshire,  as. 

Received  and  sworn  to  this  ISth  day  of  Oc- 
tober, in  the  year  of  our  Lord  one  thonaand  dgbt 
hundred  and  eigbty-«ix. 
Before  the  Court. 

Norman  W.  Shores, 
Justice  of  said  Ckmrt. 
The  warrant  was  as  follows: 

Commonwealth  of  Massachusetts, 
Berkshire,  ss. 

feB.]  To  the  Sheriff  of  our  County  of  Berk- 
,  or  either  of  his  Deputies,  or  any  Detective 
of  the  Commonwealth,  or  either  of  the  Con- 
fltablea  of  any  Town  within  said  County,  or  any 
Police  Offioerof  the  Town  of  Great  Harrington, 
In  said  County,  Greeting: 

In  the  name  of  the  Commonwealth  of  Mas- 
sachusetts, you  and  each  of  you  are  hereby 
commanded  forthwith  to  apprehend  and  bring 
before  the  District  Courtof  Soutbem  Berkshire, 
at  Great  Barrington,  in  said  county,  the  body 
of  the  above  named  defendant,  if  he  may  be 
foond  wiHiin  your  precinct,  to  answer  to  the 
Commonwealth  on  the  foregoing  complaint 
this  day  made  on  oath  before  said  court.  And 
yon  are  also  required  to  summon  the  complain- 
ant and  to  appear  and  testify,  in  behalf  of  said 
Commonwealth,  to  what  they  know  relative  to 
the  matter  of  said  complaint,  when  and  where 
yon  have  the  said  defendant  together  with  the 
foregoing  complaint,  and  this  warrant,  with 
your  doings  thereon. 

Given  under  my  hand  and  seal  of  Court  at 
Great  Barrington,  this  13th  day  of  October,  in 
the  year  of  our  Lord  one  tttousand  eight  hun- 
dred and  eighty-six. 

Norman  W.  Shores, 
Justice  of  said  Court. 
Other  facta  appear  from  the  opinion. 
Mr.  H.  C.  Joynar,  for  defendant: 
I,  The  motion  to  disiniss  this  complaint,  filed 
In  the  district  court,  idiould  have  been  sus- 
tained, because— 

1.  The  complaint  intends  to  charge  the  de- 
fendant with  keeping  a  liquor  nuisance. 

The  gist  of  this  charge  is  that  the  defendant 
keeps  a  place  or  tenement  where  intoxicating 
liquors  are  sold  without  license  or  authority. 
The  complaint  must  therefore  contain  tbe  alfe- 

Stion  thf^  the  sales  are  without  license  or  au- 
>ritv, 

2.  The  statute  makes  the  sale  of  intoxicating 
liquors,  the  keeping  of  such  liquors  with  intent 
to  sell,  and  the  keeping  of  a  tenement  or  place 
where  such  liquors  are  sold,  all  unlawful  under 
certain  circumstances,  and  lawful  under  other 
circumstances. 

In  charging  the  unlawful  act  it  must  surely 
be  necessary  to  allege  the  peculiar  circumstance 
that  distinguisbes  it  from  the  lawful  act;  and 
that  circumstance  is  that  the  act  is  without  li- 
cense or  authority. 

Accordingly,  in  complaints  for  illegal  selling, 
or  for  keepuig  intoxicating  liquore  with  ille^ 
MS 


Intent  to  sell,  it  Is  always  alleffed  that  the  act 
was  without  license  or  authority.  The  ainie 
allegation  is  necessary,  and  for  the  same  fctaoo, 
in  a  complaint  for  keeping  a  liquor  noinnce. 

The  best  precedents  in  Massachusetts  crimi- 
nal forms  contain  this  allegation. 

Heard,  Cr.  Law,  p.  806:  CommonweaUk  t. 
Dunn,  111  Mass.  4i}5;  Oommonweaitk  v.  loAy. 
8  Omy,  469. 

IL  The  motion  to  quash,  filed  in  the  tapt- 
rior  court,  was  seasonaMy  made. 

It  was  not  merely  an  objection  to  tbe  form 
of  the  complaint;  it  went,  if  good,  to  the  jnris- 
diction  of  the  court.  To  give  dther  tbe  dis- 
trict court  or  the  appellate  court  jurisdictioo  of 
the  case,  the  compuint  must  have  been  made 
and  sworn  to  before  a  magistrate  or  comt  au- 
thorized to  receive  libe  complaint  andlmnet 
warrant.  All  these  facts  must  appear  npm  tbe 
face  of  the  papers. 

GommontDealth  v.  Fajf,  136  Mass,  285, 

III.  This  complaint  was  made  to  the  district 
court  when  the  court  was  in  session. 

The  justice  of  the  court  Signed  the  jurat  and 
tbe  warrant  as  he  had  beoi  aocualomed  to  do, 
and  as  it  waahtsdnty  to  dowfaentheooortbad 
no  clerk.  But  after  the  clerk  was  qoallfied  it 
was  bis,  the  clerit'a,  do^  to  keep  a  record  of 
all  the  proceedings  of  the  court. 

Pub.  Stat  chap.  154,  §  9. 

Also,  "to  sign  all  processes  issuiog  from  the 
court." 

Pub.  Stat.  chap.  154.  g  80. 

The  warrant  must  also  bear  te$Uotibe  jostice 
or  first  justice  of  the  court. 

Pub.  Stat.  chap.  154,  %  80. 

The  omission  of  all  these  requirements  of  tbe 
statute  makes  tbe  papers  fatally  defective. 

IV.  It  is  claimed  that  Sabiiu  v.  Jom»,  119 
Mass.  167,  is  a  precedent  for  this  case.  An  ex- 
amination will  show  that  the  queations  lused 
in  the  two  cases  are  wholly  dlsnmilar. 

Mr.  Ed^r  J.  Shermiui*  Attjf-Omt.,  fw 
the  Conunonwealth: 

The  defendant's  motion  to  dismiss  waa  prop- 
erly overruled;  both  the  complaint  and  wamat 
appear  to  be  in  proper  form. 

Pub.  Stat.  chap.  154,  S  80. 

The  motion  to  quash  the  complaint  was  prop- 
erlT  overruled. 

The  complaint  was  cleariy  suflltdait;  it 
charged  the  maintenance  of  a  common  nni- 
sance.  No  allegation  negativing  any  authority 
to  keep  or  sell  mtoxlcating  liquors  was  essen- 
tial. 

Commonwealth  v.  Bennett,  1(^  Mass.  37; 
CommontMolth  v.  Eddt,  14  Gray,  406;  Cmim^ 
leealth  v.  KeUv,  12  Gray,  176;  OomnummaiiX 
V.  136  Mass.  486. 

If  the  defendant  relied  upon  any  appdan- 
ment  or  authority  to  sell  intoxicating  liquors, 
the  burden  of  proof  was  upon  him  to  show  it. 

Oommon.w&uth  v.  Ovoent,  114  Mass.  3SA: 
OmmoHie&tlth  T.  Bafferty,  188  Haas.  S74. 

Dams.  J.,  delivered  the  i^rinion  of  the 
court: 

Tbe  motion  to  dismiss  the  complaint  filed  in 
the  district  court  was  there  properly  over- 
ruled. The  complaint  charged  the  keeinngaod 
maintaining  a  common  nuisance  by  keeping 
and  mainlaming  a  tenement  used  for  the  illi^ 
sale  and  illegal  keeping^f  intoxicating  Uqnon. 
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So  other  allegatiOD,  n^ftUving  an  authority  to 
ksra  or  adl  intoxlcatiiig  liquors,  was  essential: 
taS, If  defoiduit TeltedupoD any  appointment 
or  amlicvi^  to  sell  Intoxicating  liquors,  it  was 
forUm  to  pforeit 

ComtmmwiaitA  t.  BoineU,  106  Uass.  27; 
OmwmwaWi  t.  ^an,  186  Mass.  486;  Otm- 
amMeaith  v.  Bafferiff,  138  Mass.  S74. 

Jn  the  superior  oourt  the  defendant  filed  a 
Dotkn  to  (juaah  the  c<nnidaint:  1.  Because  the 
pononTeceivioff  the  complaint  had  do  authority 
to  do  80.  2.  Because  said  complaint  purports 
to  baye  been  made  to  the  District  Court  of 
8oatbem  Berkshire,  while  the  fact  is  not  certi- 
fied  to  by  the  clei^  of  said  court.  S.  Because 
the  warrant  does  not  bear  the  te«i£  of  the  first 
justice  of  said  court,  and  is  not  signed  by  the 
ckfkof  Bud  oonrt 

Ammdag  that  some  of  these  objections  are 
not  merely  formal,  and  that  if  well  founded 
they  would  go  to  the  jurisdiction  of  the  court, 
the  case  at  bsr  is  covered  by  the  decision  in 
Sabitu  T.  Jonet,  llfl  Mass.  167.  Pub.  Stat.  chap. 
1S4,  ^  22,  re-enacting  Gen.  Stat.  chap.  116, 
§  16,  provides  that  a  justice  or  special  justice  of 
a  pobce  or  district  court  "may  receive  com- 
wiDtsand  iasne  warrants  when  the  court  Is  not 
m  ■Mrini."  There  Is  no  evidence,  as  defend- 
ant daims,  that  the  complaint  was  made  to  the 
court,  or  that  the  warrant  was  issued  while  the 
court  was  in  sessimi.  It  sufliciently  appears  by 
(be  record  that  the  complaint  was' received  by 
Uk  jtutioe,  sworn  to  before  him,  and  that  he  is- 
aora  the  warrant.  Having  authority  to  do  this. 
It  is  to  be  presumed  that  he  acted  under  that  au- 
Ibority.  and  that  the  court  was  not  in  session  at 
the  tune,  although  hi  form  the  complaint  is 
Mated  to  have  been  sworn  to  before  the 
(Wirt.  When  the  complaint  is  received 
aod  Bworn  to  before  the  justice,  and  the 
warrant  issued  by  him,  it  is  not  neces- 
mry  that  the  clerk  should  sign  the  jurat  or  the 
wanant,  or  that  the  warrant' should  bear  the 
tofe  of  the  justice  of  the  district  court.  These 
reqoiiemenU  (Pub.  Stat.  chap.  154,  §  80)  ap^y 
tojHTooeediDgs  before  the  court,  and  not  to  those 
before  the  justice  acting  try  the  anthoriQr  given 
him  to  be  eierdaed  when  the  court  Is  not  In 


An  objection  to  the  form  of  the  wdrrant  on  ac- 
count M  any  irregularity  therein,  where  the 
court  bek>w  has  jtufsdiction,  must  appear  to 
have  been  taken  there.  CommoHWeaWi  v.  Hart, 
l»]laK41ft. 

Rieeptioju  orerrvUd. 


COMMONWEALTH  of  Massachusetts 

r. 

Charles  S.  CLIFFORD. 

'•Where  a  portion  of  the  elut^;*  to  the 
jury  waa  objected  to  as  beln^  upon  a. 
matter  of  Cftot.  and  the  jnafl>e  there- 
upon withdrew  it.  and  limited  his  in- 
rtrnetion  on  the  subject  to  the  propo- 
rtion that  certain  supposed  facts,  if 
proved,  wotild  wanant  a  verdict  of 
guUty, — Eeld^  that  the  latter  statement 
was  unexceptionable,  and  that  sach 
eeiTeetion  of  the  original  statement 
VBHuved  the  cronaa  of  eomplaint 
toitb 


3.  The  trial  eonrt  may  pan  upon 
eeptioBs  bofbre  they  are  filed  or  al- 
lowed* andlf  it  adjudges  them  hivolotis 
and  intended  for  delay,  It  may  immedi- 
ately proceed  to  pass  Judgment 

(Worcester — Filed  October  U,  1887.) 

ON  defendant's  exceptions.  Overruled. 
Indictment  foradultery,  tried  in  theSt^te- 
riorCourt,  Knowlton,  J.,  presiding.    The  jury 
returned  a  verdict  of  guilty. 

The  questions  presented  by  the  exceptions, 
and  the  tacts  connected  therewith,  are  stated  in 
the  opinion. 

Pub.  Stat.  chap.  158, 8  5,  is  as  follows;  "The 
courts  shall  not  charge  juries  wiUi  respect  to 
matters  of  fact,  bat  may  state  the  testimony 
and  the  hiw." 

Meagra.  John  Hopkins  and  Charles  R. 
Johnson,  for  defendant: 

The  ori^nal  charge  is  open  to  ttie  criti- 
cism that  It  ia  a  charge  with  reference  to  a 
omtter  of  fact,  and  so  is  prohibited  by  Pub. 
Stat.  chap.  158,  §  5. 

The  statement  "that  the  evidence  alluded  to 
was  asstrongas  Is  usually  found  in  such  cases" 
Is  open  to  question  as  a  matter  of  fact;  courts 
and  practitioners  might  differ  as  to  the  propo- 
sition. It  was  a  siatement  of  the  judgment  of 
the  court  and  its  conclusion  upon  a  matter  of 
fact,  and  was  an  interference  wiw  the  province 
of  the  jury. 
Comtnonmalth  v.  Barry,  9  Allen,  377. 
The  modified  charge  is  open  to  all  the  criti- 
cism that  may  be  made  against  the  original. 
The  jury  would  not  be  warranted  In  finding 
the  fact  of  adultery  from  the  circumstance 
that  "a  married  man  is  found,  with  a  woman 
not  his  wife,  in  a  room  with  a  bed  in  it,  and 
stays  through  the  night  with  her,"imle89  that 
circumstance  satisfied  them  beyond  a  reason- 
able doubt  of  the  criminal  act.  The  court  can- 
not say,  as  a  matter  <a.  law,  that  the  drcum- 
Btances  put  in  evidence  would  so  satisfy  them, 
or  that  it  ought  to  satisfy  them.  The  couri 
should  in  all  cases  be  scrupulously  careful  not 
to  invade  the  province  of  the  jury  by  under- 
taking to  decide  on  the  weij^t  or  effeict  of  evi- 
dence. 

QarreU  v.  Maru^eater  <£  L.  R.  R.  Co,  16  Gray, 
609. 

The  fact  of  adultery  was  to  be  determined 
as  an  inference  of  fact  from  the  evidence  ad- 
duced before  the  jiu-y.  It  was  their  dutT  to 
pass  upon  this  evidence.  The  court  had  no 
right  to  express  an  opinion  upon  its  weight,  or 
to  indicate  what  the  judgment  of  the  court  was 
as  to  the  weight  it  ought  to  have. 

Banjieldv.  Whipple.  14  Allen,  18. 

The  defendant  alleged  exceptions  to  a  certain 
portion  of  the  charge  of  the  judge.  His  duty 
was  to  reduce  the  same  to  writing  and  file  them 
with  the  clerk  within  three  da^  after  the  ver- 
dict. 

Pub.  Stat.  chap.  158,  §  8. 

No  judgment  could  be  entered  in  the  case, 
which,  in  this  connection,  the  defendant  as- 
sumes means  that  no  sentence  could  be  im- 
posed ,  unless  the  exceptions  were  adjudged  im- 
material, frivolous,  or  intended  for  delay. 

Pub.  Stat.  chap.  158,  S  11 ;  Oommonteealth  v. 
GtoueeOer,  110  Mass.  497. 
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The  language  of  the  Btatote  carries  with  it 
hr  Ulr  impUcatifm  the  idea  that  the  ^gment 
of  the  court  is  on  the  immateriality  and  frivol- 
Itr,  and  their  purpose  follows  their  filing  and 
aflowance. 

Bee  Pub.  Stat.  chap.  158,  §  12. 

What'an  exception  U,  first  appears  of  record 
when  it  is  allowed.  What  it  is  claimed  to  be 
by  the  party  who  alleged  It,  first  appears  when 
it  haa  been  summarily  reduced  to  writing  and 
filed,  liie  statute  does  not  provide  for  wrting 
an  exception. 

Mr.  Andrew  J.  ^m,tmrmwMt  Atty-Oen.. 
for  the  Commonwealth: 

The  instruction  of  the  presiding  justice,  as 
modified,  was  clearly  correct. 

ChmmontBtalth  v.  Bmpers,  121  Mass.  45j 
7%ayer  v.  Thayer,  101  Mass.  118. 

The  court  properly  imposed  sentence. 

Pub.  Stat  chap.  158,  ^  13. 

Holmea,  •/.,  delivered  the  opinion  of  the 
court: 

1.  This  is  an  indictment  for  adultery.  It  is 
not  denied  that  there  was  evidence  for  the  con- 
sideration of  the  jury,  but  the  principal  excep- 
tion taken  Is  that  the  court  <»uigea  the  jury 
with  respect  to  matters  of  foct.  The  instruc- 
tion first  givea  related  to  disputed  evidence 
Uiat  the  parties  had  occupied  the  same  room, 
and  was  as  follows;  "If  they  occupied  to- 
gether the  room  known  as  the  parlor,  that  is 
evidence  enough  to  warrant  you  in  finding 
adultery.  That  is  as  strong  evidence  as  b 
usually  found  in  adulter?  cases."  This  being 
excepted  to,  ttie  court  said:  "I  withdraw  those 
Instructions  and  instruct  the  jury  as  follows: 
If  a  married  man  is  found,  with  a  woman  not 
his  wife,  in  a  room  with  a  bed  in  it,  and  stays 
through  the  night  with  ber  there,  that  is  sum- 
dent  to  warrant  a  finding  of  adultery  agal^ 
him."   This  was  also  excepted  to. 

The  first  instruction  did  not  express  any 
opinion  as  to  whether  the  facts  testified  to  were 
proved,  but  went  1o  the  inferences  to  be  drawn 
from  those  facts  by  way  of  presumption  in  case 
they  were  proved.  Such  inferences,  however, 
are  for  the  jury  asa  general  rule,  as  well  as  the 
truth  of  the  testimony.  Gommonweatth  v. 
Briant.  142  Mass.  463. 

But  if  the  language  first  used  went  too  far, 
the  judge  at  once  expressly  withdrew  and  cor- 
rected it,  upon  his  attention  being  called  to  it, 
and  limited  his  statement  to  the  proposition 
that  the  supposed  facts,  if  proved,  would  be 
8ufi9cicnt  to  warrant  a  finding  of  guilty.  Even 
the  latter  form  of  expression  might  be  used  In 
such  a  way  as  to  prejudice  tbe  jury;  but  on  its 
face  it  only  means  that  there  is  evidence  to  be 
considered  by  the  jury,  and  that  they  have  a 
right  to  infer  guilt  if  that  inference  seems  to 
them  the  true  one.  Bnch  a  ruling  Is  nnexcep- 
tionable,  and  the  correction  left  t£e  defendant 
without  ground  of  complaint.  Eldridge  v. 
HawUy,  115  Mass.  410;  Goodn&a  v.  HiU,  125 
Mass.  587. 

2.  Before  the  foregoing  exceptions  were  re- 
duced to  writfaig  and  filed,  the  court  adjudged 
tiiem  frivolous  and  Intended  for  delay,  and 
proceeded  to  sentence  the  defendant.  This 
also  is  excepted  to.  We  have  no  doubt  of  the 
power  of  the  court  to  pass  upon  tiie  exceptions 
before  they  are  filed  or  alloired.  The  scope  of 
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an  exception  is  fixed  1^  the  ruling.  The  court 
knows  what  it  rulee,  and  in  many  cases  can 
have  no  difficulty  in  prono^clng  an  exceptioB 
frivolous  at  the  moment  when  it  is  taken.  If 
the  language  of  the  statute  leads  to  any  conda> 
sion,  it  is  to  that  which  we  have  adopted.  It 
is  to  the  effect  that  if  tbe  exceptions  appear 
frivolous,  etc.,  sentence  may  be  passed  "not- 
withstanding the  allowance  of  the  exception;" 
that  is,  even  if  the  exceptions  are  lUtowed. 
Pub.  Stat.  chap.  IftS.  §  12. 
Baerej^iom  ownrvled. 


Isaac  N.  TAYLOR,  Jr., 
Matthew  CARROLL. 

1.  The  foUowinR :  "  Northampton,  June  2, 
1866.  I  forbid  you  aelline  or  delivering 
liquor  to  I.  N.  Taylor.  (Signed)  L  N. 
Taylor,  Jr.,"— ife^, to  be  asuffleieBt  so- 
tiee  nndar  Pub.  Btat.  ehap.  lOO,  %  S5. 
which  provides  that  tbe  child  of  a  per- 
son who  has  the  babit  of  drinking  in- 
toxicating liquor  to  excess  may  give 
notice  in  writing,  signed  by  him,  to  any 

E arson,  requesting  bim  not  to  sell  or  de^ 
ver  such  Uqnor  to  tbe  person  having 
saoh  habit;  and  tliat  if  the  peiw»i  so 
notified  sell  liquor  to  tbe  persoaJiavini; 
sach  habit,  the  person  giving  the  notice 
may  recover  certain  damages  from  the 
person  notified,  in  an  action  of  tort. 
9.  A  child  of  the  person  havinjj  sueh  halnt 
mM-,  after  giving  the  requisite  notice, 
mawtain  an  aetion  under  said  statute, 
althonch  an  »diiU  and  not  dependent 
npon  the  parent  for  support. 

(Hampshire— Filed  Ootober  19.  ISST.) 

ON  defendant's  exceptions.  Overruled. 
Tort  to  recover  damages  under  Pub.  Stit. 
chap.  100^  25.  At  the  trial  in  the  Superior 
Courl  for  Hampshire  County,  before  KnowltoD. 
J.,  tiie  evidence  tended  to  show  that  the  father 
of  the  plaintiff  had  the  haMt  of  drinking  in- 
toxicating liquors  to  excess;  that  on  or  aboni 
June  2,  1880.  the  pMntiff  gave  the  defeodant 
a  notice,  which  was  as  follows : 

Northampton,  June  2,  1888. 
I  forbid  you  selling  or  delivering  liquor  to 
I.  N.  Taylor.  I.  N.  Taylor,  Jr. 

It  appeared  in  evidence  that  the  plaintiff  tss 
more  than  twenty-four  years  old;  Oxn  since  be 
was  twenty-one  years  old  he  was  able  and  omu- 
petent  to  take  careof  and  support  himself;  tlut 
during  that  time  be  did  support  htmsdf  with- 
out tbe  aid  or  assistance  of  his  father,  and  that 
bis  father  did  nothing  towards  his  support. 
The  court  found  as  a  fact  that  at  the  time  tie 
defendant  received  the  written  notice  he  knew 
that  the  plaintiff's  father,  the  peraon  named  in 
it,  had  the  h^t  of  drinking  lotoxkaliDK 
liquors  to  excess,  and  that  the  defendant  na- 
derstood  the  purpose  for  which  the  notice  wa< 
given. 

The  defendant  asked  the  court  to  rule :  (I) 
the  written  notice  clatffi«d.to,MYi!  been  glreo 
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br  the  pWntiff  to  the  defendant  was  not  a  suf- 
ftdeat  oomi^iioe  with  the  ^ovUmu  of  Pub. 
Slat,  cfaap.  100,  ^  25.  and  for  that  reason  the 
phintiff  cannot  recover;  (2)  the  plaiotiflF  bav- 
\af  been  more  than  twenty-one  years  old  on 
Sqjtpmber  1. 188S,  and  since  that  time  not  bav- 
in; been  dependent  upon  his  father  for  sup- 
port, be  cannot  maintain  this  action.  The 
conrt  refoBed  so  to  rule,  and  ruled  that  the  no- 
tice was  sufficfeDt,  and  found  for  the  plaintiff 
in  the  sum  of  $1S0;  and  Uie  defendant  allseed 
exteptkms. 
Pub.  Stat.  chap.  100,  %  35,  is  as  f<dlow8 : 
"The  husband,  wife,  parent,  child,  guar- 
dian, or  employer  of  a  person  who  has.  or 
ina][  hereafter  have,  the  habit  of  drinking 
sfRritous  or  intoxicating  liquor  to  excess,  may 
give  notice  in  writing,  sisned  by  him  or  her, 
Id  any  person,  requesting  mm  not  to  sell  or  de- 
liver snch  liquor  to  the  person  having  sudi 
habtL  If  the  person  so  notified,  at  any  time 
within  twelve  months  thereafter,  sells  or  de- 
tiren  an^  snch  lif^uor  to  the  person  having 
mtb  habit,  or  permits  such  person  to  loiter  on 
Iiis  premises,  the  peraon  giving  the  notice  may, 
in  io  action  of  tort,  recover  of  the  person  noti- 
fied mdi  Bom,  not  Ie«  tbaa  |100  nor  more 
than  |S00,  as  may  be  assessed  as  damages;  pro- 
vided that  an  employer  giving  such  notice 
^dtflD  not  recover  unless  be  is  injured  in  his  per- 
son or  property.  A  married  woman  may  bring 
rach  action  in  her  own  name,  and  all  damages 
recovered  by  her  shall  enure  to  her  separate 
oae.  In  case  of  the  death  of  eiUier  party,  the 
K&m  and  rf^t  of  action  shall  survive  to  or 
Bgaisst  bis  executor  or  administrator." 
ih.  John  B.  O'Donaell*  for  defendant : 
Before  the  sale,  delivery,  or  loitering  com- 
pluned  of,  "notice  in  writing"  should  have 
been  |iven  by  the  plaintiff  to  the  defendant, ' '  re- 
questing" the  defendant  not  to  sell  or  deliver 
"intoxicating "liquor to  bis  father.  This  be 
did  not  do.  Instead  of  the  required  notice,  he 
vraleon  a  piece  of  paper :  "I  forbid  you  sell- 
ing or  delivering  liquor  to  I.  N.  Taylor."  In 
no  seme  does  this  comply  with  the  express  re- 
qniremeotBof  the  statute.  In  the  first  place,  it 
is  a  command  and  not  a  "  request."  Secondly, 
it  does  not  state  the  relation  of  the  plaintiff  to 
L  N.  Taylor.  Thirdly,  it  is  not  addressed  to 
any  me.  Fourthly,  it  is  wliolly  silent  on  the 
mbject  of  ltdtering.  And  fifthly,  it  does  not 
coBtdn  the  word  "intoxicating'^ liquor. 

The  word  "ehUd."  in  Pub.  Stat.  chap.  100, 
^  S5,  means  a  person  under  21  years  of  age. 
The  L(?gi8lature  intended  to  give  guardians  and 
persons  unconditionally  dependent  upon  the 
penons  having  such  liabit  a  remedy  for.in- 
■biU^  to  perform  his  or  ber  accustomed  duties 
oceanoned  bv  the  excessive  use  of  Intoxicating 
Hquois.  This  remedy  was  not  given  indls- 
cnmioately  to  the  outside  worid. 

"The  husband,  wife,  parent,  child,  guardian, 
wemployer"  shall  havesucb  remedy:  but  the 
employer  Is  excluded  from  the  benefits  of  the 
wction  xmleas  he  "to  injured  in  his  person  or 
property:"  thus  showing  that  pecuniary  loss  is 
■be  mwon  for  the  enactment  of  this  section  of 
Oeititote. 

The  word  "parent"  is  used  in  said  flScUon  as 
U»  parent  of  the  "child,"  theminor,  the  youth, 
vbo  to  legally  da)endeot  upon  his  pareot  for 
raifort,  education,  and  maintenance.  The 
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word  "child,"  in  its  largest  8ense,is  seldom  used 
except  in  testamentuy  documents.  Ordl- 
narilv  and  generally  when  people  use  Ibe  word 
"child"  tbey  mean  persons  under  twenty-one 
years  of  age.  When  they  refer  to  descendants 
overtwenty-oneyeanof  age,  they  use  the  words 
"son"  or  "daughter." 

.  "Schooling  and  limit  of  labor  of  children 
employed  in  manufacturing  and  other  estab- 
lishments," does  not  mean  persons  over  twenty-  ' 
one  years  of  age. 
Pub.  Stat.  t^p.  48. 

"Care  and  Education  of  Neglected  Childien" 
does  not  mean  persons  over  twenty-one  years 
of  age. 

Pub.  Stat.  chap.  48. 

"Stubborn  children"  does  not  mean  persons 
over  twenty-one  years  of  age. 

Fob.  Stat.  chap.  207,  g  29. 

Contingently  and  conditionally  an  adult  son 
issuable  tor  the  support  of  his  father. 

Pub.  Stat.  chap.  84,  S  6. 

So  is  the  grandchild  so  contingently  and 
conditionally  liable,  but  no  provision  seems  to 
have  been  made  to  give  him  the  benefit  of  said 
g  25  of  chap.  lOO: 

PaU  Stat.  chap.  84,  §  6. 

Sfr.  John  B.  Bottnv»  for  plaintiff: 

The  written  notice  was  a  aufflcient  complianc-e 
with  Pub.  Stat.  chap.  100.  §  25. 

See  Acts  1875,  chap.  99,  §  16;  Acts  1869, 
chap.  415.  40;  Acts  1861,  chap.  186,  %  4; 
Gen.  Stat.  chap.  86,  §38;  Acta  1855,  chap.  215, 
821. 

See  £ennedy  v.  SauTidere,  143  Mass.  11;  Tate 
V.  Donovan^  148  Mass.  590. 

The  age  of  the  plaintiff,  his  ability  to  sup- 
port himself,  and  his  independence  of  support 
from  his  father,  were  immaterial  as  to  the  right 
of  action^  and  were  not  absolutely  essentialin 
determinmg  the  sum  to  be  assessed  as  damages. 

It  is  a  penal  action,  and  the  recovery  is  in  the 
nature  of  a  penalty;  the  main  object  is  an  aid 
In  the  enforcement  of  the  Uquor  law. 

Pub.  Stat.  chap.  100,  gji  24,  25.  See  also 
cases  before  cited,  and  George  v.  Gobey,  128 
Mass.  389;  McNeU-7.  Gotlinfon,  138  Mass.  818; 
McNeil  V.  Gollinson,  180  Mass.  167;  Day  v. 
Frank,  137  Mass.  497;  Bob^e  v.  Bumham, 
124  Mass.  377;  Harrington  v.  McKittop,  182 
Mass.  667. 

This  action  is  unlike  the  one  under  g  21, 
which  can  be  maintained  only  by  one  "who  is 
injured  in  person,'  property,  or  means  of  sup- 
port." 

Pub.  Stat.  chap.  100,  g  31;  Brgant  v.  Tidge- 
weU,  188  Mass.  86;  Monm  v.  Goodwin,  fSO 

Mass.  158. 

Morton*  Ck.  </.,  delivered  tlie  opinion  of 
the  court: 

We  are  of  opinion  that  the  notice  in  the  case 
was  a  sufficient  compliance  with  the  statute. 
The  meaning  of  the  notice  is  clear.  It  is  a  no- 
tice by  a  son  to  the  defendant,  requesting  him 
not  to  sell  intoxicating  liquor  to  bis  father. 
The  signature  imports  that  the  signer  is  the 
son  of  the  I.  N.  Taylor  named  in  the  body  of 
the  notice. 

The  defendant,  upon  receiving  the  notice, 
would  naturally  understand  Its  meaning  and 
purpose,  and  it  is  found  that  he  did  in  fact 
so  understand  tt.    If  he  sold  Mtbricatiiii.^ 
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liquor  to  the  faUier  after  receiving  the  notice, 
be  did  so  at  his  peril.  Kennedy  t.  Sounder*, 
142  Masd.  9;  Tate  v.  Donomn,  148  Mass.  S90. 

The  ground  taken  by  the  defendant,  that  the 
action  cannot  be  maintained,  because  the  plain- 
tiff was  of  age  and  was  not  dependent  upon 
bis  father  for  Buppcnt,  cannot  be  siiBtained. 
The  statute  provides  that  "the  husband,  wife, 
parent,  child,  guardian,  or  employer  of  a  per- 
son who  has  or  may  hereafter  have  the  habit 
of  drinking  si}jritoua  or  intozicatinia:  liquor  to 
excess"  may  give  the  notice  and  maintain  the 
action  proTided  by  the  statute.  This  does  not 
limit  uie  right  to  bring  the  actioo  to  a  minor 
child.  The  statute  contemplate  that  the 
habitual  drunken  ness  of  a  husband  or  wife,  par- 
ent or  child,  is  a  substantia)  injury  to  those 
bound  together  in  domestic  relations,  and  gives 
such  a  rigbt  to  recover  damuges  in  the  nature 
of  a  penuty,  not  only  for  any  injury  to  tbe 
person  or  properly,  out  for  the  shame  and  dis- 
grace brought  upon  them.  Unless  this  is  the 
construction  of  tbe  statute,  the  proviso  that 
an  employer  "shall  not  recover  uuless  he  Is  in- 
jured in  bis  person  or  property"  is  aenaeleas. 
The  right  of  a  son  to  recover  does  not  de- 
pend upon  the  question  whether  be  is  depend- 
ent upon  and  looks  to  the  father  for  support; 
it  depends  solely  upon  tbe  relation  of  fatber  and 
son.  An  adult  son  may  maintain  the  action 
after  giving  Uie  notice  requir«l  by  tbe  statute. 

Bkenptiont  owvrvltA. 


William  M.  BLISS,  Admr., 

V. 

Inhabitants  of  SOUTH  HADLEY. 

1.  It  is  not  negligfeneei  &■  matter  of  I*w, 

on  the  part  of  parents,  to  aend  a  ebild 
about  twenty  months  old  into  tbe  atreet 
for  air  ana  exereiset  in  tbe  ctaarge  of 
a  child  eight  years  old;  but  the  ques- 
tion  is  one  of  fact,  depending  upon  now 
much  the  street  was  used,  and  apon  the 
intelligence,  capacity,  and  experience  of 
the  elder  child. 
3.  CUldrMi  uing  a  street  for  air  and 
ezerelae  may  be  considered  tra.Telera. 
and  the  fact  that  they  stopped  for  a  few 
min  utes  to  watch  other  chudren  at  play 
will  not  devest  them  of  their  rights  as 
travelers. 

(Hampahize — ^Flled  October  1»,  im.i 

ON  defendant's  exceptions.  Overrule. 
Action  of  tort  to  recover  damages  under 
Pub.  Stat.  chap.  52,  17,  for  the  death  of  an 
infant  child  of  plaintifl,  resulting  from  an  in- 
jury alleged  to  have  been  caused  by  defects  in 
two  highways,  known  as  Grant  and  Bridge 
streets  m  the  village  of  South  Hadley  hi  the 
town  of  South  HaaW. 

.  The  child  whose  life  was  lost  (named  Frank) 
was  at  tbe  time  of  his  death  cue  year  and  ten 
months  old;  and  tbe  alleged  infury  occurred 
two  weeks  before.  Plaintiff  resided  with  his 
wife  and  children  on  Qrant  Street  about  five 
rods  from  its  intersection  with  Bridge  Street. 
On  the  opposite  aide  of  Orant  Street,  and  ex- 
tending to  Bridge  Street,  the  gutter  between 
the  worked  roadway  and  theLsidewalk  was  filled 
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with  water  by  reason  of  an  obstmcted  culvert, 
and  had  remained  so  for  several  years.  The  in- 
testate fell  into  this  water,  and  there  was  evi- 
dence tending  to  show  that  that  was  the  cause 
of  his  sickness  and  death. 

Upon  tbe  questions  raised  by  theexceptioD^ 
the  evidence  was  in  substance  as  follows: 

The  plaindfl  testified  that  he  was  away  from 
h<Mne  at  Uie  time  of  the  accident.  That  the 
child  Frank  was  strong  and  healthy  and  ac- 
customed to  be  out  on  tbe  street  and  about 
there.  That  plaintiff's  elder  son  Leon,  eight 
years  old,  was  accustomed  to  take  good  care  of 
Frank,  and  had  been  out  with  him  many  time$. 
That  plaintiff  had  noticed  the  place  at  the  cor- 
ner 01  Grant  and  Bridge  streeta  That  there 
was  water  on  Grant  Street,  at  the  comer  of 
Bridge  Street,  across  tbe  road  from  where  plain- 
tiff lived,  and  it  extended  back  from  Bridge 
Street  15  or  30  rods  on  Grant  Street.  It  might 
have  been  8  feet  across  and  8  feet  de^.  Had 
been  there  for  three  or  four  years. 

The  mother  testified  that  on  the  day  of  the 
injury  she  sent  the  younger  child  Out  with  Leon 
to  take  air  and  exercise. 

The  boy  Leon  teatifled  that  be  went  out  whb 
Frank  over  the  sidewjilk  across  Bridge  Street, 
where  there  were  two  boys  about  as  large  a> 
himself  playiug,  and  that  he  stopped  there  a 
good  while,  Frank  standing  with  him;  that  he 
did  not  have  hold  of  Frank^s  hand,  and  the  lat- 
ter left  him  and  went  across  tbe  road  towan)<* 
their  house;  tliat  Leon  did  not  see  him  until  he 
got  half  way  across  tbe  road,  when  he  ran  after 
him,  and  he  (Frank)  fell  into  the  water. 

A  neighbor  of  plaintiffs  testified  that  she  >•« 
the  children  as  they  went  out,  and  saw  th^go 
across  Bridge  Street  and  stand  there  with  other 
boys.  That  she  waa  where  she  could  see  the 
boys  all  the  time.  She  looked  up  and  saw  Frank 
coming  across  tbe  street,  and  halloed:  but  Leon 
did  not  liear  her.  She  halloed  again,  and  Lecm 
ran,  and  he  got  perhaps  half  way  across  tbe 
street  when  she  saw  Frank  fall  into  the  water. 
She  also  testified  that  she  had  seen  the  children 
about  together  a  great  many  times,  and  that 
Leon  always  took  «>od  care  of  the  baby,  but 
did  not  always  keep  nold  of  bis  hand. 

Tbe  defendant  asked  tbe  court  to  rst\t  that 
there  was  no  evidence  that  the  plaintiffs  Intes- 
tate was  in  the  exercise  of  due  care,  and  no  evi- 
dence that  he  was  a  traveler  on  the  hi^way; 
and  that  on  all  tbe  evidence  on  these  pomtstbe 
pluntifl  could  not  recover. 

The  court  refused  so  to  rule,  and  the 
found  for  the  pluntiff;  and  defendant  a' 
exceptions. 

Mr.  J.  C.  Hammond,  for  defendant: 

The  plaintiff's  intestate,  Frank  E.  Bliss,  wis 
only  atx>ut  twenty  months  old,  and  was  cleariy 
incapable  of  taking  care  of  himself,  and  was  ea- 
titled  to  tbe  care  of  others;  and  tbe  neg  igence 
of  the  caretaker  is  imputed  to  him. 

WrigH  v.  Maiden  iM,lt.R.A  Allen,  288: 
Callahan  v.  Bean,  »  AUen,  401;  OibbonBV.WO- 
liamt,  185  Mass.  838;  MeGeargv.  SSasternS.  B. 
Co.  185  Mass.  868. 

The  case  discloses  no  evidence  that  the  plain- 
tiff's intestate  was  a  traveler,  but  it  appears  that 
he  was  playfully  running  away  from  his  bnrth- 
er  and  fell  into  the  water. 

Blodgettv.  Botton.  8Allen,287:  Tigkev.LBt- 
eU,  IIB  Mass.  472.      ^  . 
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The  case  discloseii  no  evidence  of  due  care 
OB  the  part  of  those  having  the  care  of  the  in- 

Wright  V.  UaMen  <£  M.  R.  R.  tupra;  ^ock  v. 
^ood,m  Mass.  358. 

Then  are  do  circumstances  of  sudden  dan- 
ifCT  excusing  the  negli^nce  of  the  attendant, 
docb  as  appear  in  CoUtns  v.  8<mth  Boaton  Bow 
R.S.Co.1  Mass.  (L.  ed.)687, 3 Xew Eng.  Rep. 
MS.  143  Mass.  801-815. 

The  act  of  this  infant  child  vras  not  a  natural 
and  ordioaiy  incident  of  travel,  and  is  unlike 
Uk  case  of  GuUine  v.  ixneeil,  3  Mass.  (L.  ed.) 
436,4  New  Eng.  Rep.  236,  144  Mass.  491. 

Mr,  D.  W.  Bond,  for  plaintiff: 

Wbether  it  was  negligence  on  the  part  of  the 
ptrents  not  to  have  prevented  the  children 
uom  ginng  upon  the  street  was  a  proper  ques- 
lioD  to  be  solnuitted  to  the  jury  under  instruc- 
tions. 

<Min»  V.  South  Boston  Horae  B.  R.  Co.  1  Mass. 
iL.ed.)«37,3New Eng.  Rep.649, 143Mafi8.301; 
jruOi^iA  T.  Curti»,  UK)  Ittass.  518;  Z^neA  v. 
SmM,  104  Mass.  52. 

Wbelher  the  boy  Leon  was  in  the  exercise  of 
doe  care  was  for  the  jury;  and  there  was  evi- 
dence upon  which  the  jury  had  the  right  to  find 
is  they  did.  The  care  required  of  such  a  boy 
is  the  exercise  of  that  degree  of  care  which 
ini)!ht  reasonably  be  expected  of  children  of  his 
tge,  or  which  children  of  his  ago  ordinarily  ex- 
ercise. 

CWIiM  V.  Smtih  Botton  Uorae  R.  R.  Co.  1 
HsM.  (L.  ed.)  687,  2  New  Eng.  Rep.  649.  142 
MHs.a01;  <rCoJUi0ry.Boitond!L.B.B.Corp. 
135  Haas.  m. 

There  was  evidence  to  be  submitted  to  the 
joiy  whether  the  intestate  was  a  traveler  on  the 
hiriiway. 

Id  MuUigan  v.  Curtis,  100  Mass.514,the  court 
(Hoar,  J.)  says:  "Little  children  have  a  right 
to  go  into  the  street  of  a  city  for  air  and  ezer- 
ciat" 

There  would  seem  to  be  tin  sune  right  in 
the  eoantry  as  in  the  city. 

The  word  "traveler,"  in  the  statute  with  ref- 
erence to  repairs  of  ways,  it  has  been  said, 
"mar  well  embrace  within  its  meaning,  as  ap- 
I^iM  to  the  BDbject-matter,everyone — whatever 
uj  be  bis  age  or  condition — who  has  occasion 
to  pass  over  the  highway  for  any  purpcee  of 
taonoesB,  convenience,  or  pleasure.  Nor  is  the 
motive  or  object  with  which  a  street  or  high- 
way is  thus  used,  if  it  be  not  unlawful,  at 
maimal  in  determining  whether  a  person  is  en- 
titled to  an  indemnity  from  a  city  or  town  for 
m  injory  occssloned  by  a  defect." 

BMgett  v.  Botton,  8  AUen.  287,  240. 

As  to  being  a  travder,  see  wtnt  r.  Salem, 
m  Maaa.  294;  Purple  v.  Gremfidd,  1S8  Mass. 
I;  Britton  v.  Cummiagton,  107  Mass.  847;  Bab- 
*w  V.  Boekport,  101  Mass.  98;  Hamilton  v.  Boa- 
BvH,  14  Allen,  475:  Blodgett  v.  BeHton,  8  Allen, 
Ul;  QvUine  v.  LoieeU,  2  Mass.  (L.  ed.)  426,  4 
Xew  Eng.  Rep.  286, 144  Mass.  491, 496. 

■crtOB«  OA.  j;,  delivered  tfaeopfnkmofthe 
Qooit: 

It  cannot  be  said,  as  matter  of  law,  that  it 
was  Diligence  on  the  part  of  thepsrentsof  the 
intestate  to  send  him  into  the  street,  for  air  and 
exercise,  in  the  chai^  of  his  brother  Leon,  who 
waiei^tyearsold.  Itwasaquestlonof  fact,de- 
SMass. 


pending  upon  how  much  the  strert  was  used, 
and  upon  the  intelligence,  capacity,  and  experi- 
ence of  Leon,  and  was  properly  submitted  to 
the  jury.  The  evidence  does  not  disclose  any 
decisive  act  of  negligence  on  the  part  of  Leon, 
and  it  was  for  the  jury  to  determine  whether 
he  was  exercising  reasonable  diligence  in  the 
care  of  bis  iufantl>rother. 

It  was  competent  for  the  jury  to  find  that  the 
boys  were  travelers.  I'bey  were  using  the  street 
for  air  and  exercise.  The  fact  that  they  stopped 
for  a  few  minutes  to  watch  other  boys  at  puy, 
was  one  of  the  natural  and  ordinary  incidents 
of  travel  and  did  not  devest  them  of  their  rights 
astravelers.  QuUine  v.  J>uWf,  2MasB.  (L.  ed.) 
426.  4  New  Eng.  Rep.  286.  144  Maaa.  491. 

BxeeptioM  overruled. 


WiUiam  MURPHY 

V. 

James  MURPHY. 

1.  On  a  claim  of  title  under  foredosnre  of 
amort^a^  by  eotry  and  three  years' 
possesaion,  the  eertmcate  of  two  com- 
petent witnesgMS  to  prove  the  entry,  re- 
qidred  to  be  Bwom  tobefbre  a  Jostiee 
of  the  peace,  was  sworn  to  before  a  no- 
tary public.  Held,  that  as  by  stat- 
ute notaries  public  had  the  same  au- 
thority to  administer  oaths  as  justicea 
of  the  peace,  the  oath  of  the  wit- 
nesses to  the  certificate  was  leflrally 
fcdminiatered  by  a  notary  pnbUe. 

(Worcester — Decided  OctotMr  XU IWT.) 

EXCEPTIONS  by  defendant  in  a  writ  of 
entiy  to  recover  land.  Overruled. 
The  premises  were  conveyed  to  demandant 
by  mortgage  deed  dated  April  18,  1866,  and 
recorded  within  a  few  days  thereafter.  The 
plaintiff  claimed  title  under  a  foreclosure  of 
the  morteage  for  breach  of  the  condition,  1^ 
entry  andtnree  years'  possession. 
Tne  case  appears  in  the  opinion. 
Mr.  David  F.  O'Oonnell,  for  defendant: 
The  certificate  of  entry  should  follow  the 
express  provisions  of  the  Public  Statutes. 
Proof  of  entry  shall  be  made  and  sworn  to 
before  a  justice  of  the  peace,  and  not  before  any 
other  m^istrate. 

Mass.  Pub.  8tat.  chap.  181.  §2;  Thompaoii 
V.  Kenyan,  100  Mass.  108;  EUia  v.  Drake,  8 
Allen,  161;  Hawkea  v.  Brigkam,  16  Gray,  561. 

The  foreclosure  will  be  ineffectual  unless 
the  certificate  was  properly  executed  by  the 
proper  magistrate. 

TiobMruY.  Biee,  7  Gray,  202. 
Mr.  Frank  P.  Oonldine>  for  plaintiff: 
The  statute  does  not  provide  for  a  judicial 
proceeding  before  the  magistrate,  but  for  a 
mere  minuterial  act;  it  ts  sufficient  if  the  oath 
is  administered  by  an  officer  qualified  generally 
to  administer  oaths. 
Pub.  Stat.  chap.  181,  ig  2. 
The  direct  terms  of  the  statute  are  decisive: 
"Notaries  public  shall  have  the  same  authority 
to  administer  oaths  as  justices  of  fix 
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Tbto  tnchideB  all  tiie  caaes  where  a  Justice  of 
the  peace  may  administer  an  oath. 
Id.  chap.  18,  §  1. 

Tberevisioa  Id  the  Gteneral  Statutes,  and  in 
the  Public  Statutes,  did  not  alter  the  law;  and 
the  origiual  statute  conferring  this  authority 
on  notaries  public  is  in  terms  which  render 
the  construction  we  contend  for  indisputable: 
"Notaries  puUic,  duly  commisdoiied  and 
qualified  in  this  Commonwealth,  are  hereby 
empowered  to  administer  oaths  Id  all  cases  id 
which  the  same  may  now  be  lawfully  done  by 
Tustices  of  the  peace." 

Stat.  1851,  chap.  S9. 

The  phrase,  "before  a  justice  of  the  peace," 
found  in  Pub.  Stat.  chap.  181,  ^  3,  is  a 
Burrival  from  the  origioal  statute,  enacted  be- 
fore the  authority  was  ^ven  to  notaries  to  ad- 
minister oatbs. 

«eT.  Stat.  chap.  107,  g  2. 

By  Rev.  Stat.  chap.  85,  g  36,  general  author- 
ity to  administer  oaths  was  conferred  on  iustices 
of  the  peace  in  all  oases  where  an  oaui  shall 
be  required,  unless  other  provision  is  expressly 
made  by  law.  But  in  that  revision  and  in 
some  subsequent  statutes  the  old  form  of  ex- 
pressly saying  the  oatb  shall  be  administered 
by  a  justice  of  the  peace  is  retained.  For  ex- 
ample, the  Statute  of  1840,  chap.  87,  §  1,  re- 
enacted  in  Gen.  Stat.  chap.  112,  ^  6,  and  Pub. 
Stat.  chap.  150,  ^  6,  limiting  the  concurrent 
jurisdiction  of  this  court  to  cases  where  the 
phdntlff.  or  someone  in  his  behalf,  makes  oath 
or  alflrmatioD  before  some  justice  of  the  peace 
as  to  the  amount  of  the  matter  sought  to  be 
recovered. 

This  form  of  enactment  creates  no  exception 
to  the  general  language  of  the  Statute  of  1851, 
chap.  (Pub.  Stat.  chap.  18,  g  1),  but  merely 
imports  that  the  oath  Is  to  be  administered  by 
a  magistrate  having  the  authority  of  a  justice 
of  the  peace  in  the  premSaea. 

Field*  J. ,  delivered  the  oi^ion  of  ibe  court: 
The  single  exception  of  the  tenant  is  that 
the  certificate  of  the  entry  made  for  breach  of 
condition  of  the  mortgage  was  not  sworn  to  be- 
fore a  justice  of  the  peace,  but  was  sworn  to 
before  a  notary  public.  Pub.  Stat.  chap. 
181,  g  2;  den.  Stat.  chap.  140,  2;  Rev.  Stat, 
chiup.  107,  gS;  Stat.  1'^,  cAap.  33,  ^  2;  Stat. 
ITVS,  cliap.  77,  g  1.  The  provision  requiriug 
a  certificate  of  the  eatrv  to  be  made  and  re- 
corded, and,  if  not  made  by  the  mortgagor  or 
the  person  claiming  under  him,  to  be  made 
by  two  competent  witnesses  and  sworn  to  be- 
fore a  justice  of  the  peace,  was  first  enacted 
in  the  Revised  Statutes.  See  amendments  to 
Revised  Statutes  proposed  by  the  committee. 
Report,  chap.  107,  g  2,  p.184. 

In  Rev.  Stat.  chap.  85.  g  86,  it  was  enacted 
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that  "every  justice  of  the  peace  may  admin- 
ister oaths  in  all  cases  in  which  an  ostb  ia  or 
shall  be  required,  imless  a  different  provision 
shall  be  expressly  made  by  law."  Of  this 
sectioD  the  CommissioDers  on  the  Revised  Stat- 
utes say:  "This  section  will  probably  add  little 
or  nothing  to  the  authority  of  justices  of  the 
peace,  but  it  may  save  trouble  ki  future  legisla- 
tion, by  preventmg  repetition  in  the  numerous 
Acts  in  which  an  oath  is  required  to  be  token." 
Notes  of  Comra.  Rev.  Stat."  chap.  83,  §  35; 
Gen.  Stat.  chap.  120,  g  40;  Stat.  1870.  chap. 
120:  Pub.  Stat.  chap.  155,  S  2. 

Bv  Pub.  Stat.  chap.  18,  g  1,  "notarie. 
public  shall  have  the  same  authority  to  ad- 
minister oaths  as  justices  of  the  peaca"  Gen. 
Stat  chap.  14,  §34.  This  was  first  enacted  by 
Stat  1867,  chap.  29. 

Before  the  Revised  Statutes  it  was  custom- 
aiy,  in  enacting  statutes,  when  an  oath  was 
required,  to  designate  in  the  statute  the  per- 
son, magistrate,  or  magistrates  before  whom 
the  oath  must  be  ta^n,  although  this  was 
sometimes  left  to  be  determined  by  the  oia- 
text.   After  the  Revised  Statutes,  unless  a  dif- 
ferent provision  was  expressly  made  hy  law,  a 
justice  of  the  peace  might  administer  any  oalb 
required  to  be  taken,  and  the  statutes  reouiriDg 
an  oath  were  often  silent  in  regard  to  tne  per- 
son or  magistrate  before  whom  it  should  be 
taken.    Id  admiuistering  an  oath  to  the  wit- 
nesses who  have  made  a  certificate  of  an  entiy 
upon  land  for  breach  of  the  condition  d  a  noort- 
gsge,  there  Is  nothing  in  the  nature  of  a  judi- 
ciu  proceeding.   A  justice  of  the  peace  was 
the  person  designated  to  administer  the  oatb, 
because  he  was  the  ma^trate  usually  desig- 
nated to  administer  oatbs  in  proceedings  not 
judicial,  and  of  which  no  record  other  than 
the ^uraf  of  the  magistrate  wasrequired.  The 
purpose  of  the  statute  was  to  require  the  cer- 
tificate to  be  verified      an  oath  in  sodi  a 
manner  that  the  witnesses  could  be  convicted 
of  perjury  if  it  was  false.   The  phraseology  of 
the  Revised  Statutes  has  been  retained  in  the 
General  Statutes  and  the  Public  Statutes,  be- 
cause no  substantial  change  of  the  law  was 
intended,  and  probably  without  any  refer- 
ence to  the  authority  given  to  notanes  pub- 
lic to  administer  oaths.     As  it  is  now  the 
intention  of  the  statutes  that  uotariee  public 
shall  have  the  same  authority  to  adromister 
oaths  as  justices  of  the  peace  have,  we  think 
that  a  notary  public  had  an  authority  to  ad- 
minister the  oatb  in  this  case,  and  that,  taking 
all  the  statutory  provisions  together.  Pub.  Stat, 
chap.  181,  §  2,  must  be  construed  to  mean  that 
the  certificate  must  be  sworn  to  before  a  person 
having  the  authority  of  a  justice  of  the  peace 
to  administer  an  oath. 

Seeeptiinu  at)errrtMl. 

2  Mass. 
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GRAVEL  HILL  SCHOOL  DISTRICT 

V. 

OLD  FARM  SCHOOL  DISTRICT. 

L  Under  Rev.  Stat.  p.  136,  g  7,  the  »u- 
thrai^  of  the  Baperior  court  to 
Mt  am  an  »]ppe»l  ln»m  the  action  of 
a  t«wa  mooting,  upon  an  application 
to  transfer  ceroiin  territory  from  one 
■ekool  district  to  another.  Is  not  af- 
fected by  the  prior  action  of  the  town, 
and  is  Bobject  to  no  limitationa  except 
tlloee  impoeed  by  the  preliminary  notice 
and  tbe  warning  of  me  town  meeting. 

3.  Action  aadw  a  notico  and  wamln^f 
deeerlbtnc  the  territory  sought  to  be 
traiiBferrea  is  not  limited  to  ordering 
or  refusing  the  transfer  of  the  exact 
territory  described  in  toto,  but  mar 
^PPl7  to  a  part  only  of  such  terri- 
tory. 

3.  After  rejection  of  the  application  by 
tbe  town,  the  niperlor  conri  is  not 
eoafined«  <hi  appeal,  to  nietaininf 
or  reversing  in  toto  the  action  of  the 
town,  but  may  order  the  transfer  of  a 
part  only  of  the  territory  described  in 
tbe  notice  and  warning. 

(HirtCord  FUed  September,  1887.) 

AV?tkL  the  defendant,  the  Old  Farm 
School  District,  from  a  judgment  of  tbe 
daperior  Court  for  Hartford  County,  on  an  ap- 
peal by  the  Gravel  Hfll  School  District  from 
tbe  adioB  of  a  town  meeting  of  the  town  of 
Bknmfleld,  refusing  an  appTicatioB  made  by 
nid^vel  Hill  School  District,  for  the  trans- 
fer lo  ft  certain  territory  included  within 
tbe  Old  Farm  Bcbool  District.  JffirmeO. 

Tbe  facts  and  questions  presented  are  stated 
ia  tbe  OT^nioD. 
Mr.  Loonard  Morse,  for  defoidant: 
Tbe  court  should  ettfaar  have  sustained  the 
MliOD  of  tbe  town  or  in  toto  reversed  it. 

L  It  was  not  competent  fortlie  town,  under 
tbe  warning,  to  have  set  off  from  one  district 
to  the  other  a  fraction  of  territory  materially 
Mm  Uian  that  described  in  such  warning. 

L  Tbe  statute  (Rev.  1875,  p.  186,  %  5),  pn> 
vUcs  that,  "when  it  is  proposed  to  *  *  *  alter 
*  *  *  any  school  district  or  districts,  notice  that 
focb  cban^  is  im>poeed"  shall  beposted,  etc. 

Tbewud  "Buoi,  according  to 'Web8ter,isde- 
S«das"ofthatkfaid,"andas  "of  that  particu- 
kr  quality  or  character  spedfled."  Tbe  words 
"mdi  change"  accordingly  mean  a  chan^  "of 
thit  kind,  or  a  change  "of  that  particular 
qnall^  <v  cbftracttt  spedfled;"  that  is,  a 
osngeof  a  definite  kind,-- ^ot  a  change  sim  ply, 
Int  a  cfaange  which  is  dearly  covered  by  the 
Unas  of  the  warning. 

The  statute  should  be  construed  in  the  light 
<  and  in  pursuance  of,  the  general  statute 
iBev.  BtaL  1875.  p.  88.  |  1),  which  provides 
that  tbe  warnings  of  the  meetinss  of  all  public 
comnjimities  sluul  i^>ecify  the  objects  for  wbich 
ndi  meetings  are  to  be  held. 
IConr. 
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2.  It  was  competent  for  the  town  to  make 

such  change  only  as  was  described  in  the  notice, 
or,  at  most,  a  change  the  ordering  of  which 
would  seem  to  the  average  voter  reading  the 
notice  to  be  a  natural  atui  proper  outcome  of 
the  meeting. 

1  Dill.  Hun.  Corp.  pp.  823-824;  89  Yt  198; 
44  Vt.  4M;  1  Allen,  232;  10  Pick.  548;  67  He. 
804;  75  He.  78;  55  N.  H.  811;  5  Conn.  891;  8 
Conn.  247;  18  Conn.  227;  68  Conn.  676. 

II.  Even  if  the  town  did  have  the  power  un- 
der the  warning  to  make  the  change  recom- 
mended by  the  committee,  the  statute  does  not 
intend  that  the  superior  court  should  have  that 
power,  under  tbe  facts  in  this  case. 

1 .  The  words '  'said  court  shall  have  the  same 
powers  to  act  upon  said  application  that  Mid 
town  had,"  mean  that  the  superior  court  sluul 
have  the  same  powers  to  act  upon  such  appli- 
cation as  was  made  at  tbe  town  meeting. 

To  1865  it  was  the  uniform  policy  of  tbe 
State  that  the  alteration  of  school  districts  should 
be  m»le  by  tbe  school  societies  or  towns. 

Stat.  1769,  p.  880;  1784,  p.  216;  1796,  p.  878; 
1805,  p.  502;  1808,  p.  582;  1821,  p.  398;  1824, 
p.  858;  1838,  p.  623;  1849,  p.  302;  1854,  p.  419. 

No  appeal  was  allowed.  They  had  original 
and  final  jurisdiction. 

The  other  New  England  States,  except  Rhode 
Island,  have  pursued  the  policy  of  vesting  in 
tbe  local  communities,  without  supervision, 
thepowerto  alterscbooldistricts;  insomecases 
the  districts  proposed  to  be  altned  being  the 
final  tribunals. 

Hass.  Rev.  Stat.  1882,  p.  307,  S  13;  Me.  1888, 
p.  182:  Vt.  1880.  p.  167,  g  545;  N.  m  1878,  p. 
207,  §4. 

In  Rhode  Island,  districts  are  altered  by  the 
school  committee  of  the  town,  subject  to  ap- 
peal to  the  commissioner  of  public  schools  for 
the  State. 

Rev.  1882,  pp.  147,  151. 

There  is  sound  reason  in  allowing  an  appeal 
in  the  latter  case,  because  original  jurisdiction 
vests  not  in  a  community,  but  in  a  committee. 

The  appeal  in  this  case  was  taken  undera  law 
first  passed  in  1865  (Pub.  Acts  1865.  p.  129). 
This  law  is  opposed  to  the  traditional  thewy 
of  town  government  in  the  New  England  Stales, 
namely,  that  affairs  pertaining  solely  to  tbe 
town  should  be  exclusively  manageci  by  the 
town.  Statutes  in  derogation  of  long-estab- 
lished and  uniformlv-approved  policy  should 
be  strictly  construeo. 

Mestrt.  Johnson  ft  Prentice,  for  plaintiff: 

The  real  test  of  the  Jurisdiction  of  the  court 
Is  to  be  found  an  iamiiiy  as  to  the  jurisdic- 
tion of  tbe  town  meeting  from  which  tbe  ap- 
peal was  bad. 

By  Rev.  Stat.  p.  134,  1,  towns  are  given 
the  power,  with  certain  limitations  unimpor- 
tant to  this  case,  to  form,  alter,  tmite,  and  dis- 
solve school  districts  and  parts  of  school  dis- 
tricts within  their  limita. 

Tbe  law.  howe^,  provides  this  safeguard 
against  surprise:  (hat  no  action  can  be  taken 
forming,  altering,  uniHng.or  dissolving  any  dto- 
trict,  unless  notloe  that  such  change  Is  pro- 
posed shall  have  been  given  in  a  specucd 
manner. 

The  language  of  this  provision  is  as  follows: 
"  When  it  is  proposed  to  form,  alter,  unite, 
«et  dissolve  any  school  district  w  dlsbiicts,  notice 
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Uut  auch  change  is  proposed  shall  either  be 

posted,"  etc. 
Rer.  Stat.  p.  186,  §  5. 

It  follows,  therefore,  that  the  town  meeting 
held  on  March  20,  1885,  had  full  Jiirisdiction 
to  make  any  alterations  in  the  lines  and  boun- 
daries of  the  two  districts  in  question,  within 
the  proper  Ihnits  of  the  notice  ^ven  and  <tf  its 
warning. 

The  notice  required  by  the  statute  Is  only  a 
general  one. 

Kindred  notices  generally  are  only  required 
to  be  reasonable,  and  to  furnish  reasonable  in- 
formation of  tbe  subject-matter,  that  parties  In 
interest  may  not  be  surprised  and  their  rights 
pr^udiced  wiUiout  waminii;.  Technical  ex- 
actness is  not  required.  "  ft  cannot  be  neces- 
sary to  state  tbe  business  so  fully  and  precisely 
that  no  opportunity  for  choice  and  no  variation 
of  mode  shall  be  left  to^he  meeting," 

South  SeJiool  DUt.  v.  Siakfdee,  18  Conn.  227, 
284;  Ba/rUett  t.  KiitOey.  16  Conn.  827,  882; 
T.  Warrttn,  86  Conn,  63,  85. 

Beardaley,  J. ,  delivered  tbe  opinion  of  Uie 
court: 

On  (be  SOtb  day  of  March,  1886,  application 
was  made  to  a  town  meeting  of  the  town  of 
Bloomfleld  to  annex  a  part  of  the  territory  of 
the  Old  Farm  School  District,  lying  in  that 
town,  to  the  Qravel  Hill  District,  lying  partly 
within  the  town. 

Notice  that  such  application  would  be  made, 
describing  the  territory  proposed  to  be  taken 
from  the  one  district  and  annexed  to  the  other, 
was  ffiven  pursuant  to  tbe  statute  (Rev.  Stat, 
p.  1^,  %  6),  and  a  town  meeting  was  duly 
warned  to  consider  tbe  application.  The  ap- 
plication was  rejected  by  the  town  meeHog, 
and  thereupon  tne  Gravel  Hfll  District,  pro- 
ceeding under  the  statute,  appealed  to  the 
superior  court,  which  court  rendered  judgment 
that  a  part  only  of  the  territory  applied  for 
should  be  annexed  to  the  Grave!  Hill  District. 
From  this  jud^ent  tbe  Old  Farm  District  has 
appealed  to  this  court,  assigning  as  error  that 
tbe  court  erred  in  adjudging  that  a  fraction  of 
the  territory  in  question,  materially  leas  than 
that  adrad  fear,  should  be  set  out  from  tbe  Old 
Farm  District  and  annexed  to  the  plaintiff  dis- 
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trict;  whereas  it  should  have  dther  Bustained 

the  action  or  in  toto  reversed  it. 

The  statute  before  referred  to  (Bev.  Stat  p. 
180,  g  7)  provides  that  tbe  superior  court,  on 
appeal,  "  shall  have  the  same  power  to  act  up- 
on such  application  that  such  town  had" 
Thia  language  admits  of  no  other  cmMtractiOD 
than  that  the  authority  of  the  court  to  act  is 
not  affected  by  the  prior  action  of  tbe  town, 
and  is  subject  to  no  limitations  except  those 
imposed  upon  tbe  town  and  court  alike  by  iht 
preliminary  notice  referred  to  and  the  wamng 
of  tbe  town  meeting.  It  is  claimed  that  the 
court,  under  tbe  notice  and  wamiug,  could 
only  wholly  grant  or  reject  the  application. 

The  obvious  design  of  tbe  providon  for 
notice  to  the  districts  to  be  more  immediatd^ 
affected  by  the  proposed  change  Is  to  give  then 
inhabitants  earlier  and  more  direct  notice  of 
the  application  than  would  be  afforded  by  the 
warning  of  the  town  meeting.  No  reason  is 
suggested  wliy  such  notice  should  be  more 
minute  or  qwdflc  as  to  the  character  of  tbe  ap- 
plication than  the  wamitu;  of  the  meeting. 

As  to  the  requisites  oi  «uch  warnings,  the 
court,  in  BartUtt  v.  Kinney,  15  Conn.  327, 
says:  "It  cannot  be  necessary  to  state  tbe 
business  so  fully  and  precisely  that  no  oppor- 
tunity for  change  and  no  variation  of  mode 
shall  be  left  to  the  meeting."  See  also  BouUk 
School  Diat.  v.  BtaJee$lM.  18  Conn.  284;  BuU  v. 
Warrm.  86  Conn.  85. 

It  is  not  perceived  upon  what  principle  tbe 
applicants  can  object  that  only  part  of  tbe  ter- 
ritory applied  for  was  taken  from  them.  In 
suits  at  law  or  in  equity  tbe  plaintiff  may  re- 
cover any  part  of  the  damages  he  claims,  or 
any  part  of  the  relief  he  asks  for.  It  would 
hardly  be  doubted  that  a  town  or  school  meet- 
ing warned  to  act  upon  a  propoeitloQ  to  apino- 
priate,  foY  a  specified  purpose,  a  definite  sum 
of  money,  could  appropriate  lees  than  the  sum 
named  in  tbe  wamlni^. 

The  principle  applicable  in  such  cases  Is  sug- 
gested by  tbe  maxim  "  omne  majut  in  te  mxwiu 
eontinet." 

There  it  no  error  in  the  Judgment  Ae 
Superior  Court. 
In  this  opinion  the  other  Judges  cononmd. 

1  OtHra. 
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^llam  H.  OSHBBY 

0. 

Warren  H.  RHOADEB. 

An  la&nt  living  with  his  ancle,  who 

stands  «n  loco  parentis  to  him,  cannot 
(where  there  is  no  express  contract  to  the 
eoDtrary.and  nocircomstances  showing  a 
differentnndersitandiDeoren>eetation  of 
the  parties),  recover  Tor  his  aerTlceB. 
thong:h  worth  wore  than  his  support, 
when  the  infant  is  in  need  of  the  sap- 
port,  and  the  ancle  faithfully  dis- 
charges the  duties  of  his  parental  rela- 
titm  to  him.   {T<tft,  J.,  dissents.) 

rWindham  Filed  October  16, 188T.) 

GENERAL  ASSUMPSIT.  Heard  on  a  refer 
ee'8  reimrt,  September  Term,  1886,  Walb- 
er.  J.,  presidiiig.  Judgment  that  the  plaintiff 
CDoid  recover  only  upon  his  claim,  item  No. 
2,|16.8  damages,  and  apportioning  the  costs, 
aod  that  be  could  not  recover  for  his  services, 
found  by  the  referee  to  be  worth  $200,  over 
tod  above  what  the  defendant  furnished  him, 
and  interest  from  April  4,  1881.  Jfflmud. 
Exceptions  hr  the  plaintiff. 
The  referee  found  that  the  plaintiff's  father 
WH  a  brother  of  the  defendant's  wife;  that  the 
pluntifl  was  bom  in  1602,  and  both  bis  parents 
deoBMBd  in  1870,  at  Ttot.  N.  Y.;  that  in  the 
fore  part  of  October  of  that  year  the  defend- 
ant and  his  wife  found  the  boy,  the  plaintiff, 
U  the  Troy  Orphan  Asylum,  where  he  had 
been  taken  a  short  time  before  by  his  Stmday- 
school  teacher-  and  on  October  17,  1870,  the 
defendant  and  his  wife  took  the  boy  to  their 
bonie  in  Windham,  where  he  continued  to  live 
with  the  defendant  until  AwU  24, 1881.  when 
the  [daintiff  ran  away.  By  some  arrange- 
ment, it  did  not  appear  what,  with  the  poor- 
master  of  the  city  of  Troy,  the  plaintiff  was 
samndered  by  an  official  of  said  asylum  into 
tbe  defendant's  custodywbenhe  wasfirst  taken 
to  his  home  in  18''0.  While  the  plaintiff  lived 
with  tbe  defendant,  be  bad-  been  made  to  be- 
Uevetfaat  the  latter  was  lawfully  entiUed  to 
beamings  untU  he  should  become  of  and, 
laboring  under  that  belief,  he  was  induced  to 
porcbaK  his  time  of  the  defendant,  during  bis 
minority,  after  he  left  hfm.  Item  No.  2, 
IK.20,  for  which  judgment  was  rendered  be- 
low, was  a  charge  for  money  paid  to  defend- 
ant mider  this  purchase  of  his  time.  Tbe 
Kfeiee  found,  in  part: 

'1  do  not  find  that  tbe  platotifl  was  ever 
hnmd  oat  or  apprenticed  to  tbe  defendant, 
or  that  the  plaintut  was  ever  adopted  by  the 
aaid  defendant,  or  by  tbe  said  defendant  and 
bia  wife,  as  bis  or  their  child.  Neither  am 
I  able  to  find  that  there  ever  was  any  con- 
met  or  agreement  made  or  entered  into  by 
and  between  defendant  and  plaintiff,  or  be- 
tween tbe  defendant  and  any  other  person  au- 
tltorized  to  act  for  the  plainuff .  In  reference  to 


any.  But  I  do  find  that  the  plaintiff  was  taken 
by  the  defendant  into  his  family,  was  received 
and  treated  therein  as  a  member  thereof,  and 
80  continued  to  be  recognized  and  treated  by 
the  defendant  and  his  wife  so  long  as  he  re- 
mained with  them.  The  defendant  clothed 
the  plaintiff  while  he  remained  with  him — not 
extravagantly,  but  quite  comfortably,  and  as 
well  as  farmers'  boys  in  our  liill  towns  will  aver- 
age to  be  dothed.  No  charge  or  account  of 
clothing  furnished  was  ever  made  by  tbe  de- 
fendant to  plaintiff.  Tbe  boy  was  sent  to 
church,  was  required  to  attend  Sunday-school, 
and  also  attended  tbe  common  school  in  the 
school  district  in  which  defendant  resided. 
He  was  not  kept  constantly  at  school  during 
each  term,  but  was  allowed  and  sometimes  re- 
quired to  remain  at  home,  and  away  from 
school,  to  assist  about  tbe  work  upon  the  farm. 
During  the  last  few  years  plaintiff  was  with 
the  defendant  he  was  only  allowed  to  attend 
school  during  the  winter  term,  as  his  services 
at  home  upon  the  farm  had  become  of  some 
value  to  tbe  defendant  during  the  spring,  sum- 
mer, and  fall  months.  I  state  this  fact,  inas- 
much as  it  has  a  bearing  upon  the  question  of 
the  value  of  tbe  services  of  the  plaintiff  done 
and  performed  for  tbe  defendant  during  these 
years.  Neither  was  be  allowed  to  attend  tiie 
winter  term  steadily,  as  he  was  required  to  re- 
main at  home  occasionally  and  do  work  upon 
the  farm.  His  opportunities  for  attending 
school,  as  allowed  by  tbe  defendant,  were  just 
about  the  same  as  were  afforded  to  farmers' 
boys  living  upon  hill  farms  thirty  to  fifty  years 
ago.  Upon  the  trial  some  eWdoice  was  givoi 
tending  toshow  abusive  treatment  of  the  plahi- 
tiff  by  the  defendant.  I  find  that  tbe  plaintiff 
was  like  tbe  ^at  majority  of  boys,  and  re- 

auired  correction.  On  two  or  three  occasions 
>e  defendant  inflicted  corporal  punishment 
upon  hito,  but  not  to  injure  him  m  any  way; 
and  I  find  that  both  the  defendant  and  his  wife 
thoiwht  a  great  deal  of  the  boy.  and  only  pun- 
iahedbim  for  his  good.  The  plaintiff  testified 
that  he  ran  away  because  he  was  not  well 
treated.  I  do  not  find  that  he  was  justified  in 
leaving  the  defendant  on  any  such  ground  as 
that  assigned." 

Tbe  referee  also  found,  subject  to  the  opin- 
ion of  tbe  court  on  tbe  facts  reported,  that  the 
plaintiff's  services  were  worth  (SOO  more  than 
that  which  the  defendant  fumisbed  bim;  and 
that  he  was  entiUed  to  recover  that  amount 
with  interest,  if  anything,  for  bb  wortt  and 
labor  for  the  defendant. 

Metara.  A.  E.  Cudworth  and  Wa.tenMUl 
A  Martin,  for  plaintiff: 

To  sustain  tbe  claim  that  tbe  defendant 
stood  in  loeoparenti*,  the  defendant  must  have 
been  bound  to  support  and  educate  the  plain- 
tiff during  minority. 
1  Bl.  Com.  447;  2  Kent,  Com.  193. 
The  fact  that  tbe  defendant  took  tbe  plain- 
tiff, without  authority,  into  his  family,  of  his 
own  motion,  could  not  force  this  artificial 
family  relation  upon  the  infant  plaintiff  so  as 
to  permit  tbe  defendant's  pocketing  over  9900 
earned  by  the  plaintiff's  t<^. 

This  case  does  not  come  at  all  within  the 
rule  as  l^d  down  in  Fitch  v.  Peekham,  16  Vt. 


Naintifl'a  term  or  manner  of  service,  or  tbe 

ttoont  of  compoiaatitti  be  was  to  receive,  if  i  ISO;  Andnu  v.  Foster,  17  VL  656;  Daioia  t. 
1  Tt.  k.  b.  b.,  t.  t.  9 
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Qoodemno,  27  Vt.  715;  Sproipie  t.  WeUdo,  88  Vt. 
189;  LuTiajf  t.  Vantune,  40  Vt.  601. 

When  one  labors  for  aootiier  with  his  know- 
ledge and  approral,  the  law  will  imply  that 
the  relation  of  debtor  and  creditor  exists,  except 
in  cases  where  the  parties,  at  some  time  pre- 
vious to  the  rendition  of  the  services  for  which 
payment  is  demanded,  have  stood  in  such  a 
ntbtion  to  each  other  that  rendering  such  aer- 
vfces  by  the  plaintiff  did  not  make  the  defend- 
ant his  debtor. 

And  neither  relation  by  blood  nor  the  fam- 
ily relation  alone  are  sufficient  to  rebut  the 
presamptlon  that  auch  services  must  be  re- 
munerated. 

Briggs  v.  Estate  of  Briggt,  46  Vt.  571. 

The  law  will  not  raise  an  implied  promise 
againat  one  incapable  of  making  a  valid  prom- 
ise. 

Btrntk-uarih  v.  KimbaU,  58  Vt.  337. 

The  relation  of  the  plaintiff  to  defendant 
must  have  come  under  one  of  these  three  con- 
ditions: He  was  a  servthit,  or  a  boarder,  or  he 
was  a  visitor,  neither  bound  to  pay  nor  enti- 
tled to  receive  compensation. 

AndTiM  V.  Foster,  17  Vt.  556;  Guild  v.  QuHd, 
15  Pick.  129. 

"When  the  relation  ia  that  of  a  visitor,  no 
expectation  of  pay  for  board  or  incidental  ser- 
vices exists.  If  either  of  the  other  relations  is 
established,  an  expectation  of  pay  arises." 

Satoyer  v.  Hebar^s  Estate,  58  Vt.  876. 

Mems.  L.  S.  Waiker  and  C.  B.  Eddy, 
f (V  defendant: 

The  defendant  stood  in  loco  parentit  to  the 
plaintiff;  and  in  such  case  the  law  implies  no 
obligation  to  pay  for  plaintiff's  services. 

Andrtu  V.  Foster.  17  Vt.  5  .6;  Davis  v. 
Qoodenote,  27  Vt.  7r>;  Lunayv.  Vantyne,  ^ 
Vt.501;  FilekY.  Peckham,  16  Vt.  150. 

When  individuals  stand  to  each  other  in  a 
family  relation,  as  distinguished  from  that  of 
master  and  servant,  the  law  implies  no  con- 
tract for  wages. 

Lantt  V.  Frey,  10  Penn.  866;  Mulheni  v. 
MeDavitt,  16  Grav,  404. 

The  policv  of  the  law  is  to  encourace  an  ex- 
tension of  the  circle  and  influence  of  the  do- 
mestic Preside,  and  its  presumptions  are  in 
&vor  of  the  eidstence  of  its  relation,  unless  a 
different  Brrangement  is  proved  to  have  been 
made. 

WiUiams  v.  Hutehitmm,  8  N.  Y.  318;  Wil- 
iiamsv.  Wiaiams,  Hi  Mass.  304. 

The  arrangement  between  these  parties  was 
highly  beneflcial  to  the  plaintiff.  He  was  in 
no  way  defrauded  or  overreached.  If  it  was 
a  contract,  it  was  for  necessaries,  and  there- 
fore binding.  "A  contract  for  subsistmce, 
clothing,  and  educadoQ  is  a  contract  for  neces- 
stfies,  and,  if  reasonable  and  beneficial,  will 
be  supported  by  law." 

8haw,(7A.  J.,iu8toney.  Dmniaon,  18 Pick.  6. 

Rowell.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff's  claim,  shortly  stated,  is  this  : 
tbat.in  order  toentitle  the  defendant  to  be  treated 
as  having  stood  in  loco  parentis  to  him,  he  must 
have  had  the  leeal  custody  of  his  person,  and 
have  been  bound  to  support,  protect,  and  edu- 
cate him  dttrioe  the  time  in  question, — which  he 
did  not  have  and  was  not  bound  to  do;  that  the 
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defendant  took  him  from  the  'asylum  into  his 
family  of  hia  own  motion,  without  aathori^, 
and  could  not  force  a  quasi  family  relation  upon 
him,  being  an  infant,  so  as  to  now  shield  him- 
self from  paying  what  his  services  were  worth 
above  what  ne  received  by  way  of  support  at 
his  hands;  that  defendant  can  stand,  therefore, 
only  upon  the  ground  of  an  agreement,  express 
or  impjied;  that  no  express  agreement  appears, 
and  that,  as  plainUff  was  incapable,  by  reason 
of  infancy,  of  contracting,  the  law  will  not  im- 
ply a  promise  against  one  incapable  of  making 
a  valid  one;  that  he  was  clearly  not  a  visitoria 
defendant's  family,  but  waseither  a  boarder  or 
a  servant  there;  and  that,  whichever  he  was,  be 
is  entitled  to  recovery. 

But  it  is  not  true  that,  in  order  to  entitle  the 
defendant  to  be  treated  as  having  atood  in  teeo 
parentis  to  the  plaint,  he  must  at  the  time 
have  bad  the  legal  custody  of  his  person,  and 
have  been  bound  to  support,  protect,  and  edu- 
cate him;  and  Blackstone  and  Kent,  cited  to 
that  proposition,  do  not  sustain  it,  and  the  cases 
are  ue  other  way.  Thus,  in  the  absence  of  any 
statutory  provision  imposing  the  obligation,  a 
stepfather  is  not  bound  to  maintain  nis  step- 
childroo,  and  consequently  is  not  entitled  to 
their  earnings  or  the  control  of  their  perstm 
Ttibb  V.  Uarrimn,  4  T.  R.  118;  Co&per  v.  Mar- 
tin, 4  East,  78;  Freto  v.  Bi-own.  4  Mass.  675; 
Bartley  v.  Rib/itmger,  4  N.  Y.  38;  2  Kent,  Com. 
192.  But  yet  he  may  stand  in  a  partial  rela- 
tion to  them;  and,  if  he  takes  them  into  his 
liouse,  and  they  become  a  part  of  bis  family, 
he  win  be  deemed  to  stand  in  such  relation, 
and  to  be  entitled  and  responsible  accordingly 
as  long  as  that  relation  exists.  Stone  v.  Carr,  8 
Esp.  1;  Lord  Eilenborough  in  Cooper  v.  jf/or- 
tin,  4  East,  76,  82;  2  Kent,  Com.  19^.  But 
when  they  cease  to  be  members  of  his  family, 
as  they  may  at  will,  then  whatever  custody  and 
control  he  had  of  them  is  gone,  and  bis  rights 
ai>d  ItobUities  on  account  of  his  former  relation 
to  them  cease;  and  they  cannot  recover  of  him 
for  services  rendered  while  that  relation  existed, 
though  minors  at  the  time,  and  though  tbeir 
services  be  worth  more  than  their  support,  an> 
less  there  was  an  express  agreement  to  that 
effect,  or  something  to  show  uat  such  was  the 
undentuiding  or  expectation  of  the  parties;  for 
in  snch  cdrcunutances  apromise  to  pay  wages 
will  not  be  implied.  WttUanu  v.  BiOeMitiM, 
8  N.  Y.  912.  The  relation  rebuts  such  an  im- 
plication. 

In  Manvdl  v.  Thomson,  2  C.  &  P.  803,  an 
uncle  who  had  brougGTup  a  niece,  but  of  whom 
the  case  does  not  show  he  had  legal  custodv. 
was  held  to  stand  in  loco  parentis  to  her;  and, 
on  showing  the  smallest  degree  of  service,  vss 
allowed  to  recover  damages  for  her  seductioo, 
the  same  as  a  father. 

And  in  Inoin  v.  Dearman,  11  East,  23,  the 

Claintifl,  who  had  taken  into  his  family  and 
red  up  for  several  years  the  daughter  of  a  de- 
ceased friend,  was  allowed  to  recover  dam^sei 
for  her  seduction  vttra  the  mere  loss  of  sernce, 
on  the  ground  that  he  stood  «n  loeoparenUt  to 
her. 

So  in  Haggerty  v.  MeCanna,  25  N.  J.  Eg.  48. 
a  stepfather,  having  voluntarily  assumed  the 
care  and  support  of  his  stepdaughter,  was  ooi 
allowed  compeDsation  for  her  support  because 
he  stood  in  loco  potVAfftrto  faer.^  i  _ 

Digitized  by  V^OOV  It  j  yj. 


1387. 


Oricsbt  t. 


Rhoades. 


131 


It  is  further  coDt«oded  that  because  the 
plaintiff  was  an  infaDt,  therefore  the  defeadant 
(vold  not  stand  in  the  relation  of  a  parent  1o 
bim,  and  thereby  subject  him  to  the  legal  cod- 
Kqaences  of  that  relation ;  because  be  could  not 
have  bound  himself  in  the  premises  by  aa  ex- 
presB  contract  with  the  defendant,  and  hence 
(annot  be  deemed  to  have  assented  by  implica- 
[ioQ  to  that  relation  and  itsconsequcncea.  But 
tbis  is  not  so;  for  an  infant  can  bind  himself  by 
uexptenocmtaict  f or  necessaties,  and  if  by  an 
expnn  contract,  then  br  an  Im[uied  contract 
■swell;  and  surelr  food  and  shelter,  care  and 
muture,  in  the  defendant's  bouae,  were  neces- 
aries  for  the  plainlifF  in  his  circumstances. 
TTius,  in  Slojie  v.  Denniton,  18  Pjck.  1,  an  in- 
fut  coolracted  specially  to  serve  the  defendant, 
tiO  of  ige,  for  bis  board,  clothes,  and  education ; 
and  it  was  held  that  be  could  not  repudiate  the 
MDtnct  and  recover  for  his  services  because 
thev  vere  abown  to  be  worth  more  than  the 
stipulated  cooipenaation.  The  case  was  put 
upon  tbe  ground  that  the  contract  ,wa8  lor 
neceaauies. 

hi  William*  v.  Hutehinson,  8  N.  Y.  312,  the 
assent  of  an  infant  to  an  arrangement  to  waive 
ibe  ri^  to  daim  mges  tot  His  services  was 
m^tA  from  the  parental  relation  tbe  defend- 
uusQstahied  to  bfm  when  they  were  rendered. 

Wetsiie  it  to  be  sound  law  that,  wheDever 
one  stands  in  the  relation  of  a  parent  to  an  in- 
fiDt  who  needs  bis  care  and  support,  and  faith- 
foUy  discharges  thedutiea  of  that  relation,  there 
bdi^no  express  contract  to  tbe  contrary,  nor 
iny  circumstances  showing  a  difCerent  under- 
Amdiog  or  expectation  of  the  parties,  there  ca  n 
be  DO  recovery  for  services  on  the  one  hand, 
Qor  for  care  and  support  on  tbe  other,  though 
one  happens  to  be  worth  more  than  tbe  other. 

Tbis  case  comes  clearly  within  this  principle, 
ssd  therefore  the  plaintiff  cannot  recover. 

JudgneiU  affirmed. 

Taft./..  dissenting: 

I  do  not  agree  with  my  brethren  in  tbe  dis- 
padtion  of  tbis  case.  The  plaintiff,  when  eight 
ynrs  of  was  taken  by  the  defendant  and 
kept  aa  a  member  of  his  family  until  he  was 
nineteen  years  old,  when  he  voluntarily  left  the 
defendant.  The  latter  stood  to  the  plaintiff  in 
Isea  partniia.  No  contract  was  ever  made  by 
UKpaitieB.  Will  the  law  impl;^  one?  Ithinkso. 
The  care,  support,  and  education  furnished  the 
plaieliff  were  certainly  necessities,  for  which  he 
miFhtezpFessly  contract,  or  for  which  be  might 
be  bound  by  an  implied  promise.  But  while  the 
law  implies  a  promise  on  the  part  of  the  infant 
10  pay  for  all  that  tbe  necessaries  furnished  are 
wonii,  will  it  in  tbis  case  imply  one  to  pay 
pa  tn  addition  ?  I  think  not.  An  infant 
u  wrt  bound  by  any  contract  as  to  tbe  price 
of  necessaries  for  which  he  may  be  liable. 
K«ot,  tbe  learned  commentator,  saysCVol.  2,  p. 
340):  "In  all  caees  of  contracts  for  oecessariea, 
the  real  consideration  may  be  inquired  into. 
Tbe  infant  is  not  bound  to  pay  for  the  articles 
famished  more  than  they  were  really  worth  to 
him  isaztides  of  necessity,  and,  consequently, 
be  may  not  be  bound  to  the  extent  of  niscon- 
inct;  OCT  can  he  be  precluded,  the  form  of 
tbe  contract,  from  inquiring  into  the  real  value 
of  ttie  Deoesaaries  furnished." 

Thecontzact  is  a  personal  one,  voidaUe  by 
IVt. 


the  infant  or  his  representative  only.  3  Kent, 
Com.  387.  A  purty  dealing  with  an  infantis 
bound  by  the  terms  of  tbe  contract;  and  where 
tbe  relation  of  parent  and  child  in  fact  exists,  a 
stranger  cannot  object  that  the  on«  standing  in 
loeoparentia  has  not  tbe  le^l  custody  of  the  in- 
fant. Such  are  tbe  cases  cited  from  2  C.  &  P. 
303,  and  11  East,  23.  And  in  Keanev.  Boycott. 
2H.  Bl.  511,  the  court  refers  to  the  correct 
principle  when  it  says :  ' '  For  this  is  the  case  of 
a  stranger  and  a  wrongdoer  interfering  between 
the  master  and  servant,  and  now  seeking  to  take 
advantage  of  the  infant's  privUege  of  avoiding 
his  contracts, — a  privilege  which  is  personal  to 
the  infant,  and  which  no  one  can  exerciJse  for 
him," 

The  case  cited  in  the  opinion  of  tbe  court,  of 
:^oru  V.  Denniton,  18  Pick.  1,  was  a  cause  in 
which  tbe  contract  was  made,  or  assented  to, 
by  the  guardian  of  the  infant,  and  was  there- 
fore vaRd.  Haggerty  v.  MeGanna,  26  N.  J. 
Eq.  48,  was  a  case  where  the  one  standing  in 
place  of  the  parent  attempted  to  recover  com- 
pensation for  the  support  of  the  infant.  The 
plaintiff  in  that  action  could  not  repudiate  tbe 
relation  after  having  sustained  it;  he  might  not 
have  been  coropetled  to  sustain  it;  but  having 
dtme  so,  he  cotud  not  avoid  it;  the  infant  alone 
could  do  that. 

In  the  case  of  Rex  v.  Wigtton,  8  B.  &  C.  484, 
it  wa<?  held  that  an  infant  apprentice  could  not 
dissolve  tbe  relation  of  master  and  apprentice: 
but  in  England  there  are  many  statutes  relating 
to  apprenticeships,  and  I  apprehend  that  that 
case  was  ruled  under  one  of  them;  for  in  an 
early  case  at  common  law  (OyUtert  v.  Fletcher, 
Cro.  Car.  179),  where  an  action  was  brought 
against  an  apprentice  for  departing  from  bis 
service  without  license  within  the  time  of  bis 
apprenticeship,  it  was  pleaded  that  at  tbe  time 
of  making  the  indenture  be  was  within  age, 
whereupon  it  was  demurred.  After  argument 
it  was  by  "all  tbe  court  resolved  that,  al- 
though an  infant  may  voluntarily  bind  himself 
apprentice,  and,  if  he  continue  apprentice  for 
seven  years,  may  have  the  benefit  to  use  bis 
trade,  yet  neither  at  the  common  law,  nor  by 
any  words  of  6  Eliz.  chap.  4,  shaU  tbe  covenant 
or  obligation  of  an  infant  for  his  apprentice- 
ship bind  him.  But  if  be  misbehave  himself 
the  master  may  correct  him  in  his  service,  or 
complain  to  a  Justice  of  peace,  to  have  bim 
punisbed  accormng  to  the  statute,  but  no  rem- 
edy lieth  against  an  infant  upon  sucfa  covenant; 
and  therefore  it  was  ^judged  for  tbe  defend- 
ant." At  all  events  I'  think  tbe  latter  case  the 
better  law.  I  see  no  more  reason  for  holding 
that  an  infant  may  bind  himself  as  to  the  price 
he  shall  pay  for  bis  brinjgdng  up.  than  I  do  in 
holding  that  he  may  bind  bimsdf  as  to  the  price 
of  specific  articles  of  necessity;  which  confess- 
edly he  cannot  do.  No  injustice  isdooe,  by  tbe 
rule  I  contend  for,  to  tbe  quasi  parent;  he  is 
fully  compensated  for  all  that  he  expends  for 
the  mfant,  and  if  be  wishes  to  make  his  contract 
a  legal  one,  binding  upon  tbe  infant,  let  bim 
deal  with  the  letter's  guardian;  and,  if  there  is 
nmie.  let  him  see  that  one  Is  appointed,  which 
can  be  done  in  all  cases  of  infants. 

How  does  the  case  at  bar  differ  in  principle 
from  those  of  contracts  by  infants,  to  serve  for 
a  certain  term,  who  quit  before  the  term  of  ser- 
vice is  perfiwnied  f  In  such  casevlt  has  al- 
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ways  been  held  that  the  infant  may  recover 
what,  under  all  the  ciicumstances.  hU  Berrices 
were  worth, taklngintocmsideratiODany  injury 
the  other  party  may  have  sustained  by  the 
avoiding  the  contract  Rob.  Dig.  890,  S  21-  By 
this  rule  I  think  the  plaintiff  may  recover  the 
whole  sum  reported. 


STATE  ot  Vermont 

V. 

A.  F.  FREEMAN. 

1.  It  is  Dot  necessary  that  the  oath  to  the 
,  complaint  of  a  private  prosefsator 
for  a  breach  of  the  peace  be  taken  by 
the  magistrate  who  issued  the  warrant; 
but  it  may  be  taken  by  a  notary  who  is 
authorized  to  administer  oaths. 

3,  When  the  complaint  of  a  private  prose- 
cutor has  been  sworn  to  before  the  war- 
rant was  issued,  but  no  certificate  of  the 
oath  was  appended  thereto,  the  defect 
is  one  of  lona*  and  an  auendment  is 
allowable. 


(Onuwe — med  Oetoher  U,  Iflffl'.) 

("10MPLAINT  by  a  private  prosecutrix  for  a 
J  breach  of  the  pcsce-  Heard  on  a  motion  to 
quash,  December  Term,  1886,  Orange  Coun^. 
Wallrer,  J.,  predding.  Judgment  that  the 
motion  be  overruled.  Afflrmed. 

The  complaint  was  before  a  justice,  and 
came  to  the  county  court  on  appeal.  Motion 
to  quash  was  made  in  the  justice  court,  on  (he 
ground  that  it  did  not  appear  that  the  com- 
plaint was  sworn  to  br  the  complainast.  The 
motion  was  OTermled,  and  the  notary  public 
was  allowed  to  append  the  certificate  ox  oath 
to  Xta  complaint,  and  the  court  found  that  it 
was  sworn  to  before  the  warrant  was  issued. 
The  other  facts  are  stated  in  the  opinion. 

Mesars.  J>,  C.  Denison  ft  Son.  for  the 
respondent: 

A  warrant  upon  the  complaint  of  a  private 
informer  cannot  lawfully  Issue  without  oath 
of  the  complainant,  and  this  must  appear  by 
the  magistrate's  certiflcate. 

StaU  V.  J.H.,\  lyier,  444;  11  Vt  889;  Vt. 
Const  art.  11. 

The  magifltrate  ought  to  know  that  the  oath 
has  been  taken,  before  the  warrant  is  issued. 
MvMff  v.  Howard,  42  Vt.  28. 
The  complaint  should  show  that  it  is  pre- 
sented by  one  having  proper  authority. 
BtaU  T.  avragan,  40  Vt  450. 
The  court  should  have  Jurisdiction  of  the 
process. 

Oongdon  v.  Vaughn,  56  Vt.  117;  Oaiieton  v. 
Taylor,  50  Vt.  230. 

Here  there  is  no  process. 

Morgan  t.  Hi^ihit,  S  T.  R  285. 

Mr.  C.  B.  Stiekney.  for  the  State: 

The  defect  was  fonud,  and  an  amendment 
was  properly  allowed.  Rev.  Zjaws,  8  1643.  The 
case  of  State  v.  J.  H.,  1  Tyler,  444,  was  de- 
cided before  the  passage  of  the  statute  of  1870, 

164d.  The  oath  may  be  administered  a 
different  officer  than  the  examining  magistrate. 

4SA 


Veaaey.  J.,  delivered  the  opinion  of  tbe 
court: 

This  was  a  complaint  by  a  private  prosecu- 
trix for  breach  of  the  peace.  The  motion  to 
quash  was  put  on  two  grounds,  viz.:  first,  that 
the  prosecutrix  did  not  make  oath  to  the  com- 
plaint; second,  that  no  certificate  uf  an  oathwaa 
appended  to  the  complaint  before  arrest  of  the 
respoudeDt  under  the  warrai^t 

As  to  the  fltst  point,  it  appears  that  an  oath 
was  taken,  but  it  was  by  an  officer  authorized 
by  statute  to  administer  oaths  (Rev.  Lavs, 
g  4555),  other  than  the  magistrate  who  i8sa«t 
the  warrant.  Tbe  Constitution,  chap.  1.  art.  11, 
forbids  the  issuing  of  any  warrant  without  oatb 
or  affirmation  first  made.  State  Treasurer  v. 
Riee,  11  Vt.  889.  Must  such  oath  be  taken  be- 
fore the  magistrate  issuing  tiie  warrant,  or  may 
it  be  taken  before  another  magistratet  Tbe 
statutes  are  silent  on  the  [Mint.  The  snbstantial 
thing  required  in  tbe  Constitution  is  that  tbe 
complaint  be  on  oath.  There  is  nothing  in  tbe 
form  of  the  oatb  upon  which  the  magistrate 
issuing  tbe  warrant  is  called  upon  to  pass.  Any 
form  from  which  the  idea  can  be  collected  is; 
sufficient, — as,  "  taken  and  sworn  before  me." 
1  Bish.  Cr.  Proc.  §  331;  (JommonweaUh  v.  Beh- 
nett,  7  Alien,  688;  CommonvxxUth  v.  WaUaee,  14 
Gray,  882.  The  complaint  must  adequatelv 
charge  an  offense.  Bish.  Cr.  Proc.  g  280,  anj 
cases  there  cited.  Therefore  themagistrate  must 
see  the  complaint  in  order  to  determine  whether 
it  furnishes  sufficient  foundation  for  a  warrant : 
It  stands  like  a  capias  in  civil  process  issued  upon 
affidavit  The  right  to  the  capias  depends  on 
compliance  in  the  affidavit  with  the  statutory 
requirements;  therefore  the  magistrate  must  see: 
it  in  order  to  pass  on  its  sufficiency,  as  held  in 
Mussy  V.  Howard,  43  Vt.  28;  but  tbe  oath  to  it  i 
may  be  before  another  officer  authorized  to ' 
administer  oaths.  So  we  think  it  may  be  as  to ; 
a  complam't 

The  next  objection  is  that  there  was  no  cer-  i 
tificate  of  the  oath  to  the  complaint  It  v : 
urged  in  answer  that  this  was  a  mere  formal  | 
defect,  and  was  amendable  under  Rev.  Iavs,  ' 
%  16^.  That  section  provides  that  formal  de- 
fects may  be  amended  under  demurrers  sod 
motions  to  quash,  before  the  jury  is  sworn. 

The  statutes  neither  require  the  oath  to  be  i 
appended  or  certified,  nor  do  they  pres<^be  a  ! 
form  of  complaint.  The  oath  tiad  been  taken  ' 
in  fact  prior  to  the  warrant. 

In  State  v.  J.  H.,  1  Tyler,  444,  it  was  heW. 
under  a  motion  to  quash ,  that  nothing  short  of 
the  magistrate's  certificate  can  be  sufficient  evi- 
dence that  the  oath  was  administered ;  and  tbat 
case  is  relied  upon  by  this  respondent.  Tbe 
case  contains  no  dlsctusion  by  the  court.  Tbe 
question  was  not  raised  before  the  ma^^Ftrate  [ 
who  issued  the  warrant,  but  in  the  county  ; 
court.   We  do  not  understand  it  was  a  dca- 
sion  that  an  amendment  of  the  compliUnt  could  : 
not  have  been  allowed  by  the  magistrate  when  I 
the  respondent  was  before  him.  or  even  by  tbe  { 
county  court  when  the  motion  to  quash  was  ' 
made,  so  as  to  show  an  mth  was  taken,  if  sncb  ! 
had  been  the  fact    When  the  motion  to  quash  | 
in  this  case  first  came  before  the  magistrate,  be  , 
permitted  an  amendment  of  the  complaint  br  ; 
allowing  the  ootaiT  who  administraed  the  osu 
to  append  his  certificate  of  i^  so  that  he  then 
had  the  evidence  whl^i^iSJHainTylsrhotdfl  i 
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B  easenliaL  The  amendment  did  not  change  the 
body  of  the  complaint,  or  touch  an^  allegation 
ioU,  or  affect  the  amount  or  kind  of  proof  re- 
tpani.  It  rimply  made  the  complaint  show  on 
iis  boe  what  it  was  in  fact.  It  was  not  the  ad- 
^tioQ  of  a  fact  by  the  court  upon  proof  of  Its 
existence,  bat  the  addition  of  tbecertiUcate  of  an 
otib  by  the  officer  who  administered  it, — tike 
Uie  ameoiiment  of  an  officer's  return  by  the 
oacer,  or  the  copiea  of  an  appeal  by  the  roagis- 
traie  wiw  tried  the  cases,  to  make  the  paper 
expms  what  actually  occurred.  Under  the 
ED^Hah  practice,  amendments  of  informations 
vere  allowed  after  a  plea  in  bar  (Baa;  v.  Wilkes, 
i  Ban.  3527),  and  even  after  objection  bv  plea 
hi  abatement  (JRiz  v.  Seaioood,  2  Ld.  Raym. 
UT3:  8.  0.  3  Str.  739).  It  would  be  easy  to 
sucUin  upon  authority  an  amendment  for  sub^ 
stance,  even  under  a  motion  to  quash,  but  for 
the  imidieatitui  of  our  statute  to  the  contraxy. 
Bui,  without  touching  that  question  here,  la 
the  absence  of  prescribed  form  by  statute,  or 
of  gpeciflc  statutory  requirement  uat  the  oath 
to  tbe  complaint  shall  be  certified  thereon  be- 
fore  tvaiDr  a  warrant,  we  think  the  omission 
coostitnteE  out  a  formal  defect  which  is  amend- 
able under  the  sutute  cited.  The  case  of  State 
T.  Sen^an,  40  Vt.  460,  was  before  this  statute 
waaenacted. 
Mgmenl  affirmed,  and  cauae  remanded. 


Elijah  DICKINSON 

f. 

Byron  DICKINSON  et  al. 

1.  WMle  an  obII(«,tion  for  future  rap- 
port may  not  be  a  trasteeable  debt,  yet, 
where  the  obligor  has  failed  to  support, 
and  arbitrators  have  awarded  a  specifled 
som  against  faim  because  of  such  failure, 
such  aw»rd  is  a  debt,  rabjeet  to  at- 
tachment  by  trustee  proceaat  and 
when,  in  such  ease,  tbe  obligee  haa 
noufiAit  his  petition  to  foreoioee  the 
mortgage  executed  to  secure  bis  aup- 
port,  the  obligor  can  deduct  the  amount 
lorwbicb  he  had  been  adjudged  trustee. 

1  The  oblLror  should  have  tendered 
money  samcient  to  pay  both  the  award, 
less  the  amount  for  which  he  was  held 
trustee,  and  also  the  expense  of  tbe  obli- 
gee's support  to  the  time  of  the  tender. 

3.  Undera  bond  for[fiiiare  support,  pro- 
yiding  that  if  the  obligee  became  dlaeat- 
isfied^with  his  treatment  he  had  tbe 
privil^ie  of  residing  In  some  other  fam- 
^,~Seld,  optional  with  faini  whether 
to  reside  with  the  obligor  or  in  some 
other  place. 

(CUttendea  Ftled  October  28, 1887.) 

pETmON  to  foreclose  a  mortgage,  beard 
1  on  pleading  and  a  special  master's  re- 
P«1,  April  Term.  1886,  Chittenden  County, 
Tift,  Ckaiuettor.  Ordered  that  a  decree  of 
foredomrs  pass  for  the  petitioner;  that  there 
wmld  be  allowed  him  the  sum  of  $856.34, 
•ith  taterest  from  April «,  1880;  and  that  there 
■Knld  be  deducted  tbe  amount  of  the  two 
lenders,  with  interest  thereon.  Jteteraed. 

i  Tt. 
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The  master  found  that  the  arbitrators  allowed 
tbe  price  of  board,  $1.75  per  week;  that  defend- 
ant Putnam  ought  to  pay  $2  per  week  up  to 
April  6, 1886;  thatsaid  Byronwenttolivewith 
one  Haskins,  his  son-in-law,  about  five  miles 
distant,  when  he  left  said  Putnams;  and  that  de- 
fendant Putnam,  after  tbe  removal,  offered  to 
support  the  petitioner  and  his  wife  at  some 
place  at  Underbill  Center,  nearer  and  more  con- 
Teuient  of  access  for  him,  but  that  they  claimed 
that  they  had  the  right,  under  the  bond,  to  select 
their  own  place. 

Tbe  other  facts  are  suffldently  stated  in  tbe 
opinion. 

Me$fr9.  V.  A.  Ballard  and  Wilber  ft 
Wolcott,  for  tbe  defendants: 

Tbe  petitioner  has  no  legal  right  to  require 
bis  support  at  a  place  where  it  would  cause 
needless  expense  or  be  exceedingly  inconve- 
nient to  the  mortgagor. 

t  Hill.  Mort.  1%;  Wilder  v.  Wiittemore,  16 
Mass.  202;  12  Allen.  586;  Solmet  v.  FWier,  18 
N.  H.  9;  20  Pick.  499;  1  Jones,  Mort.  391. 

A  Bult  of  this  kind  cannot  be  maintained  in 
tbe  name  of  tbe  mortgagee  for  the  benefit  of  a 
third  person  who  bas  fumiabed  tbe  support. 

Bryant  v.  Eraktne,  56  Me.  158;  Daniela  v. 
EiMJtl&rd,  10  Mich.  454;  1  Jones,  Mort.  g  898. 

Tbe  right  of  future  support  was  not  subject 
to  assignment. 

40  N.  H.  86;  1  Jones,  Mort.  %  898. 

The  award  was  not  exempt  from  attachment 

White  V.  Capron,  62  Vt.  684;  27  Vt.  561;  9 
Gray,  211;  43  Vt.  120;  Holmet  t.  Clark,  46 
Vt22. 

Mmrt.  J.  J.  Honaluui  and  M.  H.  Ala»- 
ander,  for  the  petitioner: 

The  petitioner  had  the  right,  under  the  bond, 
to  choose  the  place  where  he  woubl  be  sup- 
ported. 

MeClvTV  T.  Brif^t,  68  Vt  82. 
Tbe  award  yna  not  subject  to  the  tmstee  pro- 
cess. 

Brigffiv.Beaeh,  18 Vt  116;  Btanlgr.  Bobbin*, 
86  Vt.  4S2:  Hatti«  r.  Seltgg,  67  Vt.  298. 

It  was  a  joint  debt  due  to  the  petitioner  and 
his  wife. 

FairchOd  t.  Lamptm,  87  Vt  407;  JBarOett  y, 
WoodwarO,  46  Vt.  fOO;  2\nime  r.  Leaeh,  82  Vt 
747. 

Royee,  Oh.  J.,  delivered  the  o[dnion  of  the 

court: 

It  ia  found  by  the  report  of  the  master  that 
in  1876  the  petitioner  conveyed  his  farm,  with 
the  personal  property  thereon,  to  the  defendant 
Byron  Dickinson,  and  that  Byron  executed  the 
mortgage  described  in  the  petition,  conditioaed 
for  the  performance  of  a  bond  given  by  him  to 
the  petitioner  for  tbe  support  of  the  petitioner 
and^Iswifeduringthe  remainder  of  tneir  lives, 
and  tbe  payment  to  them  of  a  sum  not  to  ex- 
ceed $20  a  year  during  dieir  lives.  Byron 
performed  the  conditions  of  tbe  bond  for  about 
eight  years,  when  he  became  involved:  and  on 
tbe  81st  of  October,  1888,  he  and  his  wife  con- 
veyed the  property  to  the  defendant  Putnam, 
who  assumed  the  obligation,  for  the  support  of 
tbe  petitioner  and  his  wife,  resting  upon  Byron 
by  virtue  of  said  bond.  Putnam  look  imme- 
diate possession  of  tbe  premises,  and  the  peti- 
tioner  and  his  wife  remained  withCQm  and 
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-were  supported  and  cared  for  by  him  until  the 
17th  of  October,  1884.  when  they,  having  be- 
come dissatisfied  with  their  treatment,  left, 
and  went  to  tive  with  one  Haskins,  and  sent 
back  word  to  Putnam  that  they  should  not  re- 
turn. 

The  bond  elven  by  Byron  required  him  to 
furnish  suitable  and  appropriate  rooms  for  the 
use  of  the  petitioner  and  his  wife  as  long  as  it 
should  be  their  pleasure  to  ocfnipy  the  same, 
and  in  case  they  sbonld  beoome  dissatisfied 
with  the  treatment  of  the  said  Byron  or  his 
family,  the^  were  to  have  the  privilege  of 
eoing  to  reside  with  some  other  family;  and 
the  said  Byron  was  at  all  times  and  places  to 
furnish  the  support  provided  for  them  iu  the 
bond,  thus  leaving  it  optional  with  the  peti- 
tioner and  his  wife  to  reside  with  Byron  on 
the  premises  conveyed,  or  in  some  other  place. 
MeCtun  v.  Briau,BBVU  Si. 

On  the  27th  of  February,  1886,  Haskios  hav- 
ing received  no  comjieosatfon  for  the  support 
and  care  of  the  petitioner  and  his  wife  since 
their  removal  to  his  place,  the  petitioner 
claimed  there  had  been  a  breach  of  the  bond 
on  the  part  of  Putnam,  and  they  then  sub- 
mitted all  said  matters  to  the  arbitrament  and 
award  of  two  arbitrators  by  them  chosen.  The 
arbitrators  awarded  the  petitioner  $208.87,  for 
the  support  and  maintenance  of  himself  and 
his  wife  during  the  time  they  had  lived  at 
Baskins*,  and  the  annuity  due. 

One  of  the  matters  submitted  was  the  con- 
struction to  be  put  upon  said  bond,  and  that 
was  conclusively  settled  by  the  award.  After 
aaid  award  was  made  and  pubUeAed,  one  Ter- 
rlll  brought  a  suit  upon  a  cidm  he  bad  against 
Ha^ns,  and  summoned  the  petitioner  as  trus- 
tee; and  upon  disclosure  and  examination 
he  was  held  as  trustee,  and  judgment  was 
rendered  against  him  on  the  17th  of  March, 
1886.  On  the  18tb  of  March  Ternll  brought 
suit  upon  said  jw^ment  aeainst  the  petition- 
er, and  summonea  the  defendant  Putnam  as 
trustee. 

Upon  the  return-day  of  said  writ,  the  7th  of 
May,  1886,  the  petitioner  was  defaulted,  and 
Putnam,  upon  bis  disclosure  reciting  an  in- 
debtedness upon  said  award,  was  held  as  trus- 
tee, and  judgment  was  rendered  against  him 
for  $87.84. 

A  suit  was  brou^  on  the  SKh  of  Hay, 
1886,  upon  the  award.  In  the  name  of  the 
petitioner,  but  for  the  benefit  of  one  Reynolds, 
to  whom  the  claim  bad  been  assigned;  and  at 
the  time  of  the  hearing  before  the  master  that 
suit  was  pending  in  the  county  court.  This 
suit  is  also  being  prosecuted  for  tbe  benefit  of 
said  Reynolds. 

Putnam  paid  the  judgment  rendered  antfnst 
him  as  the  trustee  of  the  petitioner,  aira  tbe 
question  is  presented  whether  he  is  entitled  to 
the  benefit  of  that  payment  in  reduction  of  the 
amount  due  upon  the  award.  The  petitioner 
claims  that  the  award  bein^  for  the  support 
and  maintenance  of  the  petitioner  and  his  wife, 
it  was  not  subject  to  the  trustee  process;  and 
in  support  of  that  claim  cites,  first,  the  case  of 
JBriggt  v.  Beach,  18  Yt.  115.  In  tiiat  case  the 
trustee  had  executed  bis  bond  conditioned  for 
the  support  of  the  defendant  duriuK  life,  and 
tbe  court  held  that  it  was  not  a  debt  which 
came  within  the  trustee  process;  that  the  cred- 
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itor  had  no  greater  right  than  the  oblieee,  and 
could  enforce  performance  of  the  hood  in  no 
other  way  than  the  awud,  and,  if  the  t^t 
oould  be  attached,  they  would  be  compdkd  to 
aubetftute  the  creditor  in  her  place  and  allow 
him  to  enjoy  her  right  personally. 

The  second  case  is  that  of  Stanley  v.  Rob- 
bins,  86  Vt.  423,  and  all  that  is  said  upon  the 
subject  is  that,  an  obligation  for  support  be- 
ing of  a  personal  character,  the  property 
would  not  be  subject  to  attaclunait  hy  trustee 
process,  as  was  d!ecided  in  Briggt  t.  Braeh, 
18  Vt.  115. 

The  third  case  is  Haetie  v.  Kellev,  57  Vt. 
WS,  which  simply  held  that  th^  avails  of  ex- 
empt property  could  not  be  reached  by  trustee 
process,  although  the  debt  assumed  the  foro) 
of  a  life  annuity. 

All  tbe  cases  that  have  come  under  my  ob- 
serrotiou,  in  which  it  has  been  held  that  such 
a  contract  did  not  come  within  a  trustee  pro- 
cess, have  been  where  the  trustee  has  been 
sought  to  be  charged  on  account  of  his  obliga- 
tion for  future  support;  and  in  Ruch  cases  it 
might  well  be  held  that  the  trustee  could  not 
be  adjudged  chargeable,  because  the  money 
or  Uiing  due  from  him  to  the  defendant  de- 
pended npon  a  contingency.  Bev.  Laws,  $ 
1074.  The  duty  to  support  is  contingent  upon 
the  life  of  the  party  to  be  supported,  and  so 
the  value  of  the  support  to  be  rendered  is  b- 
capable  of  estimation. 

It  will  be  noticed  that  the  award  made  had 
no  reference  to  future  support;  that  was  se- 
cured by  the  bond  and  mortgage,  and  no  sug- 
gestion 18  made  but  what  that  security  was 
ample.  The  award  was  to  compensate  tbe 
petitioner  for  past  support  which  Putnam  had 
neglected  to  furnish.  It  stands  for  eonsiden- 
tion  as  it  would  if  the  petitioner  had  settled 
the  matter  with  Putnam  and  taken  his  note 
or  other  obligation,  upon  the  same  cooaiden- 
tion,  for  the  amount  due.  Rev.  Laws,  g  1071, 
provides  that  any  money  or  other  tiling  doe  to 
the  defradant,  ii  it  is  due  absolutely  and  with- 
out contingency,  may  be  attached  by  the  trustee 
process.  And  when  the  award  was  published, 
there  became  a  debt  due  to  petitioner  that 
might  be  attached  by  the  trustee  process.  The 
defendant  Putnam  having  been  adjudged  tbe 
trustee  of  the  petitioner,  and  having  paid  the 
judgment  rendered  against  him,  is  entitled  to 
the  benefit  of  that  payment,  and  the  sum  so 
paid  should  be  deduct^  from  the  award. 

On  the  1st  day  of  June,  1885,  the  defend- 
ant Putnam  tendered  to  said  Reynolds  the  sum 
of  $119.34,  being  the  amount  then  due  uptm 
said  award  after  deducting  the  amount  of  this 
judgment,  and  said  tender  has  been  kept  good: 
and  on  the  34th  day  of  August,  1886.  he  made 
him  a  further  tender  of  $65.60.  No  trader 
was  made,  at  the  time  the  tender  of  $119.34 
was  made,to  cover  the  expense  of  the  petition- 
er's support  from  the  27th  of  February  until 
that  time;  so  it  was  insufficient  in  amotmt.  apd 
Reynolds  was  under  no  obligation  to  receive 
it.  So  the  tender  made  on  the  24th  of  August, 
under  the  conatniction  we  here  put  upon  the 
bond,  was  insufficient  In  amount,  and  Reynolds 
was  justified  in  disregarding  it. 

T/ie  decree  qf  the  Court  of  Chancery  it  rt- 
vened,  and  cause  remanded,  with  mandateto  en- 
tera  decree       |^  marig^Oe 


1887. 


Qregb  t.  Adaus. 


185 


anMint  ofnid  ateard,  leith  interetton  the  same 
ajUr  it  bftame  payabU,  after  deducting  the 
tnunmtefthejudgmetUpatd  by  the  defendant 
Pyanam  a$  the  trustee  of  the  petitioner,  and  the 
/urtfcr  iam  of  tlS6.69,  being  for  the  hoard  and 
tan  of  the  petitionerfrom  the  i7th  ofFSruary, 
JSSS,  to  the  6th  of  April,  1886.  and  the  amount 
thtttdue.  Thecoets  are  to  be  settled  by  the  Chati- 
aOeT. 


Fiaok  J.  GREEN 

V. 

Hattie  T.  ADAMS.  Geo.  W.  Foliom.  Mary 
and  Levi  W.  Seaver. 

L  Wben  a  hnsbud  has  committed  and 
confessed  a  crime  for  which,  if  he 
aboaid  be  punished  by  confinement  in 
the  State  prison  according  to  law,  his 
wifo  would  ha^e  a  good  ea.n«e  of  di- 
▼orea  therefor,  a  transfer  by  him  of 
bis  personal  property  to  a  trustee,  for 
the  porpose  of  den>andliiflr  bis  wife 
of  alimony,  in  case  she  should  obtain 
a  divorce,  is  Toid  under  the  statute 
against  fraudulent  conTeyances, — Rev. 
Laws,  §  41 5S. 

S.8  had  eommltted  the  crime  of  arson 
and  confessed  it,  and,  expecting  to  be 
eonfined  in  the  State  prison  and  that 
faia  wife  would  obtain  a  divorce,  he 
trauferred,  with  the  intent  of  de- 
frauding her  of  her  right  to  alimony,  his 
personal  property  to  G  in  trust  for 
bis  wife  so  long  as  she  remanied  such, 
but  no  longer,  and,  in  case  she  procared 
a  diToree.  for  his  mother  and  nrother. 
8  was  Imprisoned,  and  a  divorce  was 
mated  to  his  wife  therefor;  all  the 
nads  were  decreed  by  the  court  to 
her  as  allmoay,  and  notice  thereof 
given  to  the  trustee.  Thereupon  the 
oeSandant  F  attached  the  flinds  by 
trustee  process,  bringing  his  action  on 
a  judgment  obtained  against  S  for 
bumiiitf  his  property.  On  a  bill  of  in- 
teigeader  brought  by  the  trustee,— 

{a)  That  the  transfer  was  void  under 
the  statute  against  fraudulent  convey- 
ances, and  that  the  personallpropertV 
Tested  in  and  belonged  to  the  wife  by 
Tirtneofthe  decree  assigning  it  to  her 
as  alimony. 

(&)  That  F's  claim,  being  founded  in 
Uiett  is  not  within  the  statute,  as 
that  relates  only  to  rights  and  duties 
arising  out  of  contracts. 
3.  The  rigfbts  of  the  wife  in  respect  to 
the  propterty  were  not  aifected  by  the 
conveyance;  and  she  would  hold  the 
money  in  the  hands  of  the  orator,  even 
if  Fs  claim  had  been  within  the  stat* 
ate;  for  the  decree  of  alimony  and  tiie 
notification  perfected  her  right  to  it  be- 
fore the  service  of  the  trustee  Tvrit. 

(Washington  FUed  October  17, 1887.) 

BILL  of  interpleader.  Heard  on  the  plead- 
ings and  a  special  master's  report,  Maroh 
Term,  1887,  Washington  Coon^.  before  Year 
1  Vt. 


zey,  ChanceUor.  The  whole  fund  in  contro- 
versy, except  the  note  signed  by  Levi  W. 
Seaver,  was  decreed  to  the  defendant  Hattie 
y.  Adams,  and  the  said  Levi  W.  Seaver  note 
was  decreed  to  the  defendant  Folsom.  Modified 
in  part  and  reverted  in  part. 

The  case  is  stated  in  Xbe  opinion. 

Mr.  J.  A.Win{p,  fortbe  defendant  Folsom: 

The  wife's  lien  for  alimony  is  on  the  bus- 
band's  real  estate  and  stock  in  corporations, 
butnoton  his  personal  estate,  and  he  can  dispose 
of  this  as  be  peases,  without  her  consent  In 
the  case  of  Foster  v  Foster,  S6  Vt.  540,  no 
question  was  made  as  to  personalty.  The  hus- 
band  can  give  away  bis  personal  property. 

Bigelow,  Ft.  M;  IMntes  v.  Holmes,  8  I^ge, 
868. 

He  can  convey  it  away,  and  the  wife  has  no 

remedy. 

Ford  V.  Ford,  4  Ala.  142;  Lightfoot  v.  Cof^n, 
5  Munf.  (Va.)  81;  Cameron  t.  Cameron, 
10  Smedes  &  M.  894;  Hays  v.  Henry,  1  Md. 
Cb.  8S7. 

He  can  give  away  till  bta  wife,  his  children, 
and  bimaelf  are  penniless. 

Fringte  v.  PHngle,  69  Pa.  281;  1  BI  Com. 
440;  2  Kent,  Com.  440. 

No  suit  was  pending  for  a  divorce  and  ber 
husband  had  not  then  done  anything  which 
was  a  cause  of  divorce;  that  depended  on  a 
contingency. 

A  clause  m  a  will  giving  property  to  a  widow, 
but,  in  case  she  marries,  to  another,  is  legal. 

McCloskey  v.  Oleamm,  66  Vt.  264. 

The  trust  was  valid  as  to  the  wife,  but  void 
as  to  the  creditors,  of  which  Folsom  was  one. 

J<mes  V.  Spear,  31  Vt.  436;  Gross  v.  SiefOes, 
15  Vt.  252;  Church  v.  Cftapin,  85  Vt.  228;  Deu- 
eyv.  Long,  35  Vt.  664;  Woodward  v.  Wyman, 
63  Vt.  645;  Prout  v.  Vaughn,  52  Vt  461. 

It  is  clear  that  the  trust  was  void  as  to  him, 
if  be  comes  within  the  statute. 

See  cases  fftpni. 

A  claimant  in  a  bastardy  suit  Is  a  creditor 

within  the  statute. 

Damon  v.  Bryant,  2  Pick.  411, 

So  is  one  who  has  been  assaulted  a  creditor 
in  respect  to  bis  damages. 

Slater  v.  Sherman,  6Bush  <Ey.),  206. 

A  conveyance  pending  an  action  for  tort 
is  void. 

Fbrd  V.  Johnston.  7  Hun,  668;  Wtleox  v. 
Fiteh,  20  Johns.  472. 

The  defendant  Folsom  can  avoid  the  trust. 

Miller  v.  Dayton,  47  Iowa,  813. 

One  having  u  claim  for  a  tort  is  a  creditor. 

Weir  V.  Day,  57  Iowa,  84;  Logan  v.  Seat  ten, 
69  Md.  72. 

By  tbe  common  law,  the  husband  owns  the 
personal  property  absolutely.  The  wife  has 
only  8  lien  for  dower  in  tbe  realty. 

Pm-ks  V.  Cushman,  9  Vt  890;  Rev.  Laws, 
§§  2215.  2228. 

This  has  not  been  indirect^  changed  by  the 
divorce  law. 

Rev.  Laws,  §§  2378,  3879. 

The  court  can  enjoin  the  husband  in  a  di- 
vorce case  from  disposing  of  his  property;  but 
when  this  bill  was  Drought,  the  property  bad 
been  conveyed  more  than  one  year,  and  was 
wholly  beyond  bis  control.  The  injunction 
could  not  aifect  it  Under  the  statute  no  lien 
was  created  by  tbe  injunction. 

Digilized  by ' 
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Mexsn.  Heath  4k  Willard*  for  the  defend- 
ant Hattie  V.  Adams: 

The  conversance  to  the  orator  was  void  as 
affaioBt  the'wife,  because  made  in  fraud  of  her 
rights.  It  was  within  the  statute  against 
fraudulent  conveyaDcee. 

Rev.  Laws,  §  1155;  Fbster  v.  i^»ter,  56  Vt. 
640;  Livermore  v.  Bantelle,  11  Gray,  217;  Bur- 
rom  V.  Purple,  107  Mass.  428;  Stuart  v,  ^uart, 
128  Mass.  870;  Brooks  v.  Gaughran,  8  Head, 
464;  iiix  v.  Nix,  10  Heisk.  546. 

The  court,  in  decreeing  the  alinumy,  passed 
Oie  title  of  the  property  to  the  wife.  The 
statute  does  not  require  such  an  injunction  as 
this  to  be  recorded.  The  injunction,  by  its  own 
proper  force,  affected  all  the  funds  in  me  buds 
of  uie  orator. 

Walkar*  J.,  delivered  the  opinion  of  tlie 
court: 

'  This  ia  a  bill  of  interpleader  b^  which  the 
orator  asks  leave  to  pay  tibe  funds  in  his  bands, 
under  a  conveyance  to  him  by  Josiah  W,  Sea- 
ver  for  certain  purposes  under  a  so-called  trust, 
to  such  one  of  the  defendant  claimants  as  the 
court  shall  decree  it  of  right  belongs. 

It  appears  from  the  pleadines  and  the  mas- 
ter's report  that  on  the  26th  tLm  of  October, 
1879.  Josiah  W.  Seaver.  of  'Waitsfleld,  who 
then  was  the  lawful  husband  of  the  defendant 
Hattie  Y.  Adams  (then  called  by  the  name  of 
Seaver),  having  confessed  that  he  was  G^lty 
of  the  crime  of  arson  in  burning  several  build- 
ings in  that  vicinity,  among  which  were  the 
barns  of  the  defendant  Qieoim  W.  Folsom, 
and  expecting  to  be  conflnea  in  the  State's 
prison  in  punishment  therefor,  sent  for  the 
orator,  and  with  his  consent  tran^erred  and 
delivered  to  him  substantially  all  his  property, 
wbich  consisted  of  the  following  notes:  Two 
notes  simed  by  William  and  F.  G.  Farr,  one 
for  |480,  ai!id  one  for  |70,  ^so  two  notes 
signed  by  I.  W.  Seaver,  one  for  |200,  and 
one  for  910,  with  the  accrued  interest  on 
the  same.  These  notes  were  delivered  to  the 
orator  upon  (X)nditibn  that  be  collect  and  pav 
from  the  avails  thereof  certain  sm^l  bills 
mentioned,  and  procure  for  Josiah  counsel  in 
the  arson  cases,  and  that  the  balance  of  the 
fund  should  be  held  by  the  orator  for  the  sup- 
port and  maintenance  of  bis  wife,  Hattie  B. 
Heaver,  so  long  as  she  remained  his  wife,  but  no 
longer.  This  so-called  trust  was  further  con- 
ditioned that  if  his  wife  Hattie  should  die  or 
obtain  a  bill  of  divorce  from  bim,  the  funds 
then  remaining  in  the  hands  of  the  orator 
should  no  longer  be  used  for  her  benefit  and 
support,but  abotild  be  applied  and  appropriated 
to  tbe  use  and  benefit  of  his  mother,  l^fary 
Seaver,  during  her  life;  and  If  any  sum  re- 
mained at  her  death,  it  was  to  be  appropriated 
to  the  use  of  his  brother  Levi  8eaver  and  bis 
heirs. 

The  orator  caused  a  memorandum  of  this 
conveyance  and  trust  to  be  made  in  writing  on 
the  27th  of  October.  Hattie,  the  wife  of 
Josiah,  knew  that  this  property  was  put  into 
the  hands  of  tbe  orator,  but  it  was  not  found 
that  she  knew  or  assented  to  tbe  terms  and 
conditions  under  which  the  property  was  passed 
over  to  bim  or  that  she  accepted  ot  its  pro- 
vidoas. 

On  the  87th  of  October  the  said  Josiah  W. 
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Seaver  was  arrested  upon  the  charge  of  arson, 
of  which  be  had  previously  confused  he  was 
guilty,  and  committed  to  jail  in  Montpdier. 
The  Woshingtoa  Ooan^  Court  being  then  in 
session,  an  information  was  immediately  filed 
against  bim  for  the  crime  of  arson,  to  which 
be  pleaded  guilty,  and  was  thereupon  sentenced 
by  the  court  to  be  confined  in  the  State's  prison 
for  the  term  of  twenty-five  years,  and  was  con- 
fined in  prison  upon  said  sentence. 

The  orator  collected  $62S.80  on  the  notes 
thus  passed  over  to  him  Inr  Jodah,  and  paid 
debts  to  the  amount  of  $06.17,  which  left  in 
bis  hands  f460.63.  He  thereafter  paid  HsUie 
one  year's  interest  on  this  balance,  $28.15.  and 
for  taxes,  etc.,  $11^81.  The  balance  with  the 
accumulations,  less  taxes,  is  still  in  the  hands 
of  the  orator.  The  two  notes  against  Levi  W. 
Seaver  hare  not  been  collected,  as  tiiey  are  not 
collectible.  The  orator  allowed,  by  direction 
of  Josiah,  $60  to  Levi  on  said  notes  for  Uie 
support  of  his  mother  in  1879  and  1880  under 
a  previous  contract. 

In  February,  1881,  Hattie  brought  her  peti- 
tion for  a  divorce  from  Josiab,  returnable  to 
the  March  Term  of  Washington  County  Court, 
setting  up  as  a  cause  his  oonfinement  in  State's 
prison;  on  whicli  an  injunction  was  granted 
forbidding  Josiah  disposing  of  his  propol? 
pending  uie  divorce  proceedings,  which  was 
duly  served.  At  said  March'  Term  of  court, 
and  on  the  12th  day  of  April,  the  said 
Hattie  was  by  said  court  granted  a  bill  of  di- 
vorce from  said  Josiah,  by  reason  of  his  con- 
finement in  prison,  and  allowed  to  resume  her 
maiden  name  of  Adams.  On  the  granting  of 
this  divorce,  the  court  decreed  to  her  as  ali- 
mony all  the  funds  in  tbe  hands  of  tbe  orator 
under  the  so-called  trust,  in  whatever  form 
they  might  be.  This  term  of  court  was  ad- 
journed sine  die,  April  14.  On  the  ISthdayof 
April  the  defendant  Gteorge  W.  Polsom  sued 
out  a  writ  against  Josiah  W.  Seaver,  retuni- 
able  at  the  next  September  Term  of  the  court,  on 
a  judgment  obtuned  by  him  at  said  Mardi 
Term  against  Josiah,  in  an  action  (tf  tree  paw 
qvare  dausum  fregit  for  burning  his  propotv; 
and  therein  summoned  tbe  orator  and  Levi  W. 
Seaver  as  trustees  of  Josiah.  Tiiis  writ  was 
serv^  on  them  as  such  trustees,  April  18. 
and  duly  entered  in  court,  where  the  cause  is 
now  pending.  Tbe  orator  was  notified  of 
Hattie's  divorce,  and  also  that  all  the  funds 
remaining  in  his  hands,  of  the  proper^  passed 
over  to  him  by  Josiah,  were  decreed  to  her 
as  alimony,  by  her  attorney,  by  a  letter  sent  to 
and  received  "by  bim  before  the  service  of  the 
trustee  writ  upon  him.  Levi  was  not  notified 
of  this  decree  of  alimony  before  tbe  service  of  i 
the  trustee  writ  upon  him. 

The  defendants  Levi  W.  Seaver,  the  taother 
of  Josiah,  and  Mary  Seaver,  his  motiier,  an- 
swered the  orator's  bill,  substantially  admittiDg 
the  allegation  thereof,  but  made  no  claim  to 
tbe  property  in  the  bands  of  the  orator  other- 
wise than  they  prav  that  the  fund  may  be  beU 
for  the  support  of  Jfary  pursuant  to  the  condi- 
tion of  the  so-called  trust.  Mary  has  deceased 
pending  this  proceeding,  and  no  claim  is  made 
in  this  court  in  behalf  of  her  orherestate.  N» 
appearance  or  argument  has  been  made  in  this 
court  in  b^ialf  of  I^evi,  and  be  makes  no  claim 
to  tbe  funds  In  bis  own  behalf  in  his  answer. 
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The  isBue  pzeaented  in  this  court  is  wholly 
between  the  defendant  Hattie  Y.  Adama,  and 
the  defendant  OeOTge  W.  FoIsohl  The  de- 
fendant Hattie  chiims  to  bold  the  fund  on  the 
ground  tliat  the  conveyance  for  transfer  of  the 

Eiperty  Joaiah  to  the  orator  was  fraudu- 
I  and  void  as  against  ber,  and  that  the  de- 
cree of  the  txninty  court  sTantinff  this  property 
to  ber  as  aUmony  paased  Uie  mie  of  the  same 
to  her,  and  tbat  her  title  thereto  was  perfected 
by  her  notification  to  the  orator  of  her  decree 
or  shnKHiy  before  the  service  upon  him  of  the 
defendant  Folsom's  trustee  writ. 

The  defendant  Folsom  claims  to  bold  the 
fond  on  liis  trustee  writ  on  the  ground  tbat  bis 
conveyance  of  the  property  to  the  orator  was 
fnndulent  and  voia  a^unst  him  as  a  creditor 
of  Seaver;  and  chiinu  tbat  the  conveyance 
WM  not  firandulent  and  void*  as  to  Hattie.  be- 
caose  it  was  persoual  property,  and  the  hus- 
band had  the  right  to  dispose  of  his  personal 
property  wiietbcr  the  wife  understood  the 
terms  of  the  conveyance  or  not,  even  if  done 
with  the  intent  to  defraud  bis  wife  of  any 
ri^t  or  duty  she  bad  against  him,  or  to  de- 
prive her  of  the  tue  of  it. 

1.  Bo  the  principal  question  presented  by 
the  case  is  whether  the  defendant  Hattie  V. 
Adams  is  within  the  protection  of  Rev.  Laws, 
§41S6,  which  makes  void  fraudulent  convey- 
tDcea  of  property  as  to  the  injured  party, 
so  that  the  conveyance  alleged  to  be  fraudu- 
kot  was  void  as  against  ber.  If  ^e  is  within 
the  protection  of  wis  statute,  and  the  convey- 
ance was  fraudulent,  the  property,  as  to  ber, 
thoogfa  fn  the  bands  of  the  orator  under  a  so- 
caned  trust  arrangement,  was  still  the  prop- 
el^ of  her  husband,  and  subject  to  any  lawful 
oma  of  court  as  bis  property;  an^  the  title 
■od  ownership  thereof  was  l^ally  passed  to 
and  vested  in  her  by  the  order  «  court  decree- 
tug  it  to  ber  as  alimony. 

Rev.  Laws,  g  4155,  provides  that  "fraud- 
ulent and  deceitful  conveyances  of  houses, 
Isnds,  tenements,  or  hereditaments,  or  of  goods 
and  diattek;  all  bonds,  bills,  notes,  contracts, 
tnd  sgreementa;  all  suits,  judgments,  and  exe- 
cotioos  made  or  bad,  to  avoid  a  right,  debt,  or 
doty  of  another  person,  shall,  as  a^dnst  the 
paity  only  whose  right,  debt,  or  duly  is  at- 
tempted to  he  avoided,  bis  bein,  executors, 
■dministrators,  and  assigns,  be  null  and  void." 

No  diatinctiotr  is  made  in  this  statute  be- 
tween  realty  and  personalty.  It  includes  all 
Idnds  of  property  and  choses  in  action.  All 
coDverances  of  property  made  or  had  to  avoid 
a  light,  debt,  or  duty  of  anotljer  person  are 
Bade  void  as  against  the  party  whose  right, 
ddx,  or  du^  is  attempted  to  he  avoided.  It  is 
Dot  designed  to  protect  creditors  alone,  in  the 
strict  sense  of  the  term;  it  embraces  all  per- 
■ons  who  have  a  right  or  debt  against  the  con- 
njnncer,  or  to  whom  he  owes  a  duty  which 
he  attempts  to  avoid. 

The  master  finds  tbat  "the  placing  of  the 
poperty  in  controversy  in  the  oratcnr'g  iiands, 
by  die  said  Josiah  w.  Seaver,  was  done  in 
cootemplation  that  bis  wife  mi^t  get  a  bill  of 
diroKe  from  him,  as  he  had  confessed  to  the 
burning  of  a  large  amount  of  property  of 
vbidi  he  was  sure  to  Ijc  convicted  and  sent  to 
the  State's  prison;  and  he  did  this  to  place  the 
isDpei^  to  she  would  not  get  it,  if  ahe  ob- 
'  IVt. 


talned  a  divorce,  as  he  then  well  knew  what  ber 
rights  would  be  in  reference  to  a  divorce." 
This  is  an  express  finding  that  the  notes  were 
delivered  to  the  orator  for  the  purpose  of  avoid- 
ing the  payment  of  alimony  which  might  be 
decreed  to  his  wife  Hattie,  on  the  granting  to 
her  of  a  divorce  from  bim,  which  he  expected 
and  well  understood  sbe  ultimately  would  have 
a  cause  for  by  reason  of  the  punlatament  conse- 
quent upon  nis  crime.  It  was  done  with  the 
intent  of  defrauding  his  wife  of  her  right  to 
alimony  out  of  bis  property. 

It  was  held  in  Pbster  v.  Foster,  56  Vt.  540. 
that  a  claim  for  alimony  is  incident  to  and  con- 
sequent upon  divorce,  and  that  a  wife  having 
a  cause  for  divorce,  though  not  in  strict  lan- 
guage a  creditor  of  her  husband,  stood  to  bim 
fn  the  relation  of  a  creditor  having  an  inchoate 
right  of  payment  of  whatever  alimony  might 
thereafter  be  decreed  to  her.  and  that  there- 
fore she  came  within  the  purview  of  the  statute 
making  void  fraudulent  conveyances  of  prop- 
erty as  to  the  party  injured. 

In  the  case  at  bar  the  cause  of  divorce  did 
not  exist  at  the  time  of  the  delivery  of  the  notea 
to  the  orator,  but  the  husband  bad  committed 
and  confessed  a  crime  upon  the  punishment 
for  which  a  cause  for  divorce  was  consequent. 
Upon  the  due  execution  of  the  law  the  cause 
would  in  all  probability  sriae.  Nothing  but 
death  could  thwart  the  puniabment  sure  to  fol- 
low. The  wife  stood  to  ber  buaband  practi- 
callv  in  the  condition  of  a  wife  having  a  cause 
of  ciiTorce.  He  understood  that  a  ngbt  and 
claim  for  alimony  would  follow  his  criminal 
act,  and  fraudulentlv  attempted  to  avoid  it  by 
the  conveyance  of  sill  his  property  to  the  ora- 
tor, cutting  off  all  bis  wife's  right  to  it  in  case 
she  obtained  a  divorce.  The  conveyance  was 
made  expressly  to  defeat  her  right  to  alimony, 
and  was  to  take  effect  against  her  on  her  ob- 
taining a  divorce.  The  conveyance  did  not 
become  alwolute  as  against  her,  and  operate  to 
defraud  her  of  her  right  to  alimony,  until 
after  the  cause  of  divorce  actually  existed;  so 
that  the  conveyance  must  be  treated  the  same 
as  a  fraudulent  conveyance  made  after  the 
cause  of  divorce  had  accrued.  The  cause  of 
divorce  followed  the  husband's  punishment, 
and  a  right  of  aUmony  accrued  to  tiie  wife  aa 
was  expected.  She  asserted  her  ririit  under  the 
law  and  obtained  a  divorce,  wherenimn  the 
conveyance  of  the  property  to  the  orator  be- 
came absolute  against  her  and  a  fraud  upon 
her,  as  it  was  the  consummation  of  his  fraud- 
ulent attempt  to  defraud  her,  of  her  right  to 
alimony  out  of  his  estate.  Bhe  was  as  much 
the  victim  of  his  fraud  as  if  the  cause  of  di- 
vorce tiad  existed  at  the  time  of  the  convey- 
ance, and  we  think  it  clear  tbat  the  statute, 
g  4155,  is  abroad  enough  to  protect  ber.  It 
protects  every  person  whose  right,  debt,  or 
duty  is  attempted  to  be  avoided.  The  lan- 
guage is  very  comprehensive;  and  no  principle 
of  public  policy  or  construction  will  exclude 
from  its  protection  the  wife  whose  right  to 
support  and  alimony  out  of  her  husband's 
property  is  fraudulently  attempted  to  be 
avoided. 

It  was  held  in  Beach  v.  Boynton,  36  Vt.  725, 
that  although  the  words  "  right  and  duty  "  are 
limited  to  such  rights  and  duties  as  are  of  the 
nature  of  debts  existing  «rei»i<n>«turyet  even 
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with  tiiat  limitation  they  are  far  more  exten- 
sive ia  their  signification  than  "debt"  in  its 
strict  sense. 

It  ia  tme  no  right  existed  on  the  part  of  the 
wife,  or  any  duty  on  the  part  of  tbe  husband, 
which  could  form  the  bas&  of  an  action  at  the 
time  of  the  conveyance;  but  this  was  not  in- 
di^nsable.  It  is  not  necessary  tbnt  tbe  right 
be  perfected  and  due  at  the  time.  It  is  suffi- 
cient if  there  be  some  Inchoate  right  arising 
from  some  contract  which  may  ripen  into  a 
debt.  It  may  be  contingent  to  some  extent, 
lilie  the  ri^ht  of  a  surety  against  his  principal 
to  indemnification  before  he  has  made  any  pay- 
ment upon  the  principal's  debt,  which  has 
been  held  to  be  within  the  evil  intended  to  be 
remedied  by  the  statute;  and  the  sure^  has 
been  allowed  to  stand  as  one  bavlne  a  debt 
against  his  principal  from  the  date  oi  surety- 
ship, though  not  haviug  paid  anything  upon 
the  principal's  debt  at  the  time  of  the  convev- 
ance.  3o  in  this  case  the  wife's  right  to  ali- 
mony was  contingent  upon  the  punishment  of 
the  husband,  her  inchoate  right  of  alimony  out 
of  his  estate  existing  all  tiie  while  by  virtue  of 
the  marriage  contract.  This  contingency  was 
removed,  and  she  became  a  quasi  creditor  with 
a  right  of  action  before  the  conveyance  became 
absolute  as  against  her:  and  it  was  void  as 
against  her. 

To  a  certain  extent  the  wife,  in  reference  to 
her  claim  for  support  and  for  alimony,  stands 
in  about  the  same  atdtude  to  her  husband  that 
a  creditor  stands  towards  his  debtor,  and  tbe 
statute  seems  to  have  been  designed  for  the  pro- 
tection of  the  wife's  rights  arising  from  the 
marriage  contract,  as  well  as  for  the  protection 
of  tbe  creditor. 

It  is  settledj  as  was  said  in  the  argument, 
that  the  law  imposes  no  restraint  upon  tbe 
husband  in  the  free  and  unlimited  exercise  of 
his  right  to  alienate  his  personal  propertv  at 
will,  and  his  real  estate,  also,  except  his  wife's 
homestead  right  therein,  even  though,  in  the 
exercise  of  this  right,  he  strips  himself  of  all 
means  of  supporting  and  maintaining  his  wife, 
provided  he  does  so  bona  fide  and  with  no  de- 
8k;n  of  defrauding  her  of  her  lust  claim  upon 
him  and  his  estate;  the  intent  in  all  such  cases 
being  tbe  true  test  of  Uie  validity  of  the  trans- 
action. If  it  be  done  with  a  fraudulent  in- 
tent as  to  tbe  wife,  the  transaction  is  invalid, 
and  she  may  assail  tbe  same  under  tbe  statnte. 
The  intended  fraud  works  the  invalidity.  Sick- 
etta  V.  RiekeiU,  4  GUI,  105:  Feigley  v.  Feigley, 
7  Md.  fi37;  Smith  v.  tHlowa,  8  Atk.  62;  2  Roper, 
Hus.  &  W.  14. 

8.  Tbe  defendant  George  W.  Polsom  con- 
tends that  his  claim  against  Josiah  W.  Seaver 
in  tort  (trespass  guare  daumm  fregit)  for  burn- 
ing his  buildings,  is  within  the  statute  against 
fraudulent  conveyances,  and  that  tbe  convey- 
ance in  question  was  made  with  intent  to  de- 
feat his  claim  for  damages.  Whether  the  con- 
veyance was  made  with  that  inteot  or  not  is 
largely  a  question  of  fact  to  be  found  by  tbe 
master.  The  master  does  not  so  find;  nor  does 
he  lind  any  facts  showing  such  an  Intent.  He 
finds  that  there  was  no  evidence  tending  to 
show  that  Seaver  put  his  property  into  the 
hands  of  the  orator  to  prevent  the  same  being 
attached  the  persons  whose  buildings  be 
had  bunted,  and  that  tbe  property  was  not  in 
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such  shape  that  any  of  It  could  have  been  at.  i 
tached  by  them  on  writs  brought  to  recover 
their  damages.    This  finding  negatives  the 

fraudulent  intent. 

It  is,  moreover,  well  settled  that  Folsom'i 
claim,  being  founded  in  tort,  is  not  within  the 
statute.  It  was  held  in  Bivoki  r.  (3at/e$,  10  Yt 
87,  Williams,  Ch.  J.,  that  the  word  "right," 
as  used  in  Uie  statute,  is  synonymous  wiHi  ^'debt 
or  duty,"  and  does  not  include  a  mere  ligbt  to 
attach  property.    In  Bfac7t  v.  BoynUm,  fupra, 
Redfleld,  Ck.  J.,  it  was  held  that  the  words 
' '  'right  and  duty'  are  limited  to  such  rights  and 
duties  as  are  in  the  nature  of  debts — such  as 
exist  ex  contraUu," — and  that  it  was  the  pur-  '•■ 
pose  of  the  statute  to  exclude  from  its  protec- 
tion ri^ts  of  the  nature  of  torts,  or  not  to; 
include  themu    Under  a  similar  statute,  tbe  Bd-  : 
preme  Court  of  Connecticut  held  that  a  volun- 
tary conveyance  made  wilb  intent  to  defeat  a 
claim  founded  on  a  tort  was  not  within  the  stat- 
ute of  that  State  against  fraudulent  convey- ; 
ances,  as  it  related  onlv  to  claims  arising  onl . 
of  contracts.    F<xe  v.  JtHU,  1  Conn.  2»4;  Fov- 
ler  V.  FHtbie,  8  Conn.  330. 

8o,  upon  the  facts  reported,  as  well  as  the 
law,  the  defendant  George  W.  Folsom  is  not  | 
within  the  protection  of  the  statute.   The  coa- 
veyance  is  not  void  as  to  bim,  and  he  cannot  . 
assail  it.    His  rights  with  respect  to  the  prop- 
erty included  in  the  conveyance  were  affected  I 
by  It.   He  cannot  treat  it  as  ineffectual,  sad  , 
avail  himself  of  tbe  remedies  provided  by  hiw 
for  collecting  his  claim  out  of  it,  as  the  prop-  i 
erty  of  the  fraudulent  grantor,  because  tbe  \ 
property  cannot  be  treated,  as  to  him,  as  the  ; 
property  of  such  grantor.   Therefore  he  can-  i 
not  bold  the  funds  in  tbe  hands  of  the  orator,  | 
on  his  trustee  writ,  as  the  funds  of  Josiah  W. 
Seaver,  nor  the  two  uncollected  notes  agabst  ; 
L.  W.  Seaver.   Neither  is  the  coatodian  of  J.  j 
W.  Beaver's  property  nor  his  debtor  n  fitf  as  ! 
relates  to  defendant  Folsom. 

8.  As  tbe  conveyance  was  void  as  to  tbe  de-  i 
fendant  Hattie  V.  Adams,  her  rights  in  respect  ! 
to  the  property  conveyed  and  its  avails  were 
not  affected  by  the  conveyance.   For  the  ea-  \ 
forcement  of  her  claim  for  alimony,  the  par-  | 
ment  of  which  was  attempted  to  be  avoioea,  i 
the  property  conv^ed  was  still  her  busbaad's  i 
property,  subject  to  the  order  and  process  of  | 
court.   The  county  court,  in  its  decree  of  sli-  i 
moay,  properly  treated  the  property  conveyed,  | 
and  Its  avails,  as  though  such  conveyance  i>ad 
not  been  made.   Tbe  decree  of  alimony  to  the  i 
defendant  Hattie  V.  Adams,  by  the  couoty  j 
court,  included  all  the  funds  and  propei^  n-  ' 
maining  io  the  bands  of  the  orator,  in  what-  ' 
ever  form  tbe  same  might  be.    This  decree  | 
avoided  the  whole  conveyance  and  passed  tbe 
title  of  the  fund  remaining  in  the  hands  of  the 
orator,  and  the  two  uncollected  notes  agamst  ; 
L.  W.  Seaver,  to  said  Hattie,  and  she  is  enti- 
tled to  bold  the  same  against  the  defeodatit 
George  W.  Folsom  and  the  other  defendant. 
She  would  also  hold  tbe  money  in  the  hsDO> 
of  the  orator,  even  If  Polsom's  claim  mt 
within  the  statute;  for  the  decree,  and  thew> 
tification  thereof  in  the  order,  established  and 
perfected  tbe  right  to  it  before  the  service  of 
the  trustee  writ 

The  rettUt  it  that  the  decree  qf  the  Omrt  f 
Gkaneery  is  modified  i»  part  asd  rererted  in 
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port,  and  the  cause  remanded  to  the  Court  o/* 
Chmkoer^,  with  mandate  that  a  decree  be  made 
by  nid  coart  that  the  YDefendant  Hattie  is  eo- 
titkd  to  all  the  f  unde  remaining  In  the  hands 
of  the  orator  arising  from  the  collection  of 
Dntes  traDsferred  to  him,  and  the  accumula- 
tions thereof,  less  such  disbursements  and 
coets  as  may  be  allowed  the  orator  by  the 
coart,  and  also  to  the  uncollected  L.  W.  fcJeaver 
notes;  that  the  orator  deliver  to  the  defendant 
Haitie  the  two  uncollected  notes  a^lnst  L.  W. 
8eiTer,  and  pay  to  her  the  amount  of  funds 
in  fats  bands  at  the  time  of  the  decree  of  ali- 
mooy,  arising  from  the  coHcctioDS  made, 
*oA  an  accumulations  thereof,  including  col- 
lections since  made,  if  any,  after  deducting 
tues  paid  thereon,  and  such  costs  as  may  be 
iJlowed  the  orator  by  the  court  of  chancery  in 
tbispoceeding.  If  the  orator  and  the  defend- 
ant Hattie  do  not  agree  as  to  the  amount  thus 
to  be  paid  over,  the  cause  to  be  referred  to  a 
muta  to  ascertain  and  report  the  amount,  and 
decree  to  be  made  according  to  the  amount  al- 
lowed thereon  by  tbe  court.  As  the  question 
of  costs  was  reversed  in  the  court  of  chancery, 
DO  order  is  made  in  this  court  in  respect  to 
coBls  in  that  court.  In  this  court  the  orator  is 
not  to  recover  or  pay  costs,  but  the  defendant 
Hittie  is  to  reco¥«>  W  costs  of  the  defendant 
FtHaom,  to  be  tued  and  allowed. 


•     Hosee  D.  BOWELL 

V. 

SCHOOL  DISTRICT  No.  19  in  Tunbridge, 
Orange  County. 

1.  A  school  committee  can  be  legally 
elected  only  at  the  annoal  meetii^  on 
ttie  last  Tuesday  of  March. 

2.  A  fkilare  to  elect  a  committee  at  the 
aiUBal  meetings  does  not  create  a  va- 
eaaey,  but  leaves  tbe  district  Ic^ly 
offiemd  as  to  a  oommlttee. 

3.  There  is  an  lamlied  promise  on  the 
part  of  a  ■ehoo!  district  to  pay  a  de 
ncto  committee  for  boarding  a  teacher, 
and  for  labor  and  mat«rial  furnished  it, 
vten,  although  not  legally  elected,  he 
acted  in  good  faith  as  committee,and  the 
district  stood  by  in  silence  and  availed 
itself  of  the  benefit;  and  this  Is  so,  al- 
though the  district  had  voted  to  have 
the  teacher  "board aronnd." 

{Orange  Filed  Ootolwr  20.  1887.) 

ASSUMPSIT.   Trial  by  court,  June  Term, 
1^,  Orange  Couoty.  Rowell.  J.,  presid- 
ing. Judgmeiit  for  tbe  defendant.  Beverterl. 

It  appeared  that  the  defendant  held  an  an- 
mul  March  meeting  in  1888;  that  the  meeting 
was  adjourned  one  week,  without  electing  any 
trfBcers;  that  on  April  5,  1888,  the  selectmen  of 
Tonbrid^  appointed  offlcersfor  the  district,  to 
bold  theiromces  untU  others  were  elected,  and 
this  was  done  on  the  ground  that  thore  wa»  a 
vacancy;  that  the  same  person  was  appointed 
derk  who  had  been  elected  clerk  at  the  annual 
mecHog  in  March,  1882;  that  said  clerk  warned 
a  aehod  meeting  for  the  Ist  d^y  (tf  Hi^,  1888, 
i  Vt. 


at  which  time  the  plaintiff  was  elected  a  pru- 
dential committee  of  said  district,  and  acted  as 
such  until  March,  1884,  when  a  new  election 
was  had.  The  plaintiff's  account  was:  |S  for 
repairing  scboolhouse :  $12  for  boarding  teacher 
in  summer  of  1888;  $36  for  boarding  teacher  in 
winter  of  1888-4;  $4,  making  fires. 

The  other  facts  are  sufficiently  stated  in  the 
opinion. 

Mestrs.  Itamb  *  Tarbell  and  C.  H. 
Heath,  for  defendant: 

There  was  no  legal  election. 

Kev.  Laws,  508,  519;  Maton  v.  BrookJIeld 
School  Diet.  Ho.  U.  20  Vt.  487. 

The  plaintiEF  bad  no  authority  to  bind  the 
district  in  matters  pertaining  to  himself. 

Houaton  v.  Ruttell,  62  Vt.  110:  McQreggor  v. 
BaUsh.  14  Vt.  438;  Ooutw  v.  AtMr«,  84  Vt. 
517. 

There  was  no  vacancy. 

WiOard  v.  Pike,  1  Vt.  (L.  ed.)  887,  4  New 
Eng.  Rep.  608. 

The  puuntifF  was  a  mere  volunteer,  and  could 
not  create  a  debt  against  tbe  district. 

Mesarij  S.  H.  Pinsree  and  J.  D.  Den- 
Ison,  for  plaintiff: 

The  plaintiff  was  at  least  a  de  facto  com- 
mittee; and  his  acts  were  valid  as  to  third  per- 
sons end  the  public. 

Goodwin  V.  Perkina,  89  Vt.  598;  19  N.  H. 
115;  Allen  v.  State,  21  Oa.  217. 

Veaaey.  J.,  delivered  tbe  opinion  of  the 
court: 

The  niling  of  the  couq^  court  that  the  plain- 
tiff was  not  legally  elected  pntdenttal  commit- 
tee, and  was  only  committee  de  faeUf  and  not 
de  jure,  was  in  accordance  with  the  decision 
in  mUard  v.  Pike,  1  Vt.  (L.  ed.)  387,  4  New 
Eng.  Rep.  608;  nevertheless,  we  think  he  was 
entitled  to  recover. 

Thecaseis  asuit  in  his  favor  asan  individual 
for  labor  and  material  furnished  to  the  district. 
The  failure  to  elect  a  prudential  committee  at 
the  annual  meeting  created  no  TOcan^,  but  left 
the  district  legally  officered,  as  to  such  commit- 
tee, by  tbe  committee  of  the  previous  year. 
Tet  the  district  took  such  action  as  gave  the 
plaintiff  tbe  form  of  right  to  proceed  Id  its  be- 
half, as  he  did  proceed,  and  had  the  benefit  of' 
bis  labor  and  material  rendered  in  apparent  good 
faith  and  without  objection.  In  ouier  woidSf  It 
and  its  legally  existing  officers  entitled  to  inter- 
fere stood  by  in  silence  while  regular  service 
was  being  rendered  for  the  district  by^  one  hav- 
ing the  color  of  right;  and  such  service  as  the 
district  would  have  been  bound  to  pay  for,  to 
the  plaintiff,  bad  he  been  a  de  jure  officer. 
Broton  v.  School  Dittriet,  55  Vt.  43. 

A  iiromise  will  sometimes  be  implied  from 
the  silence  or  presumed  assent  of  the  party. 
Chitty,  Cont.  p.  23;  Lamb  v.  Bunee,  4  Maule 
&  &.  276.  If  one  accepts  or  knowingly  avails 
himself  of  the  benefit  of  services  done  for 
him  witbout  his  authority  or  request,  he  shall 
be  held  to  pay  a  reasonable  compensation  for 
them.   Abbott  v.  Hermon,  7  Me.  118. 

Although  the  bill  of  exceptions  states  that  the 
services  for  which  the  plaintiff  sought  to  re- 
cover were  rendered  as  such  committee,  yet  we 
do  not  understand  by  that,  that  he  sought  to 
justify  his  acts  as  done  in  his  official  capadW. 
be  datms  »  noover  for^jigl 
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material  which  he  in  form  was  appointed  to 
render  and  fumidi.  The  defense  is  wholly  a 
defect  in  the  appointment.  No  su^;gestion  is 
made  but  that  the  service  and  matenal  were  of 
a  kind  that  wo\ild  entitle  the  plaintiff  to  re- 
cover if  his  election  had  been  legal.  None  Is 
made  but  that,  if  he  had  procured  this  service 
to  be  rendered  by  others,  bis  acta  as  a  (2e  facto 
officer  would  have  bound  the  district.  The 
only  point  urged  Is  the  one  above  stated.  As 
an  answer  to  that  he  nnv  well  say:  "Ton  gave 
me  the  form  of  right  and  duty,  and  I  proceed- 
ed in  good  faith  to  render  the  service,  to  your 
benefit,  of  which  you  knowingly  and  without 
protest  availed  yourself," 

The  tax  cases  in  the  reports  bear  no  analog? 
to  this.  The  enforcement  of  a  tax  is  a  procera- 
ing  tn  intitum,  and  the  municipality  and  its 
officers  can  stand  only  on  strict  compliance  with 
statutory  requirements.  The  collector  does  not 
proceed  in  his  own  right,  hut  justifies  purely  as 
an  official,  and  must  show  he  is  an  officer  de 
jure. 

We  think  the  case  in  its  facta  and  circumstan- 
ces is  clearly  within  that  class  where  the  rule 
of  an  implied  promise  to  pay  baa  been  implied 
in  behalf  of  the  claimant. 

The  plaintiff's  right  is  unaffected  by  the  vote 
to  have  the  teacher  "board  around."  Such  vote 
was  not  the  making  of  a  legal  provision  for 
board.    Brown,  v.  ScJwol  Dittrict,  supra. 

Jadge  Rosa  would  bold  that  the  election  of 
the  plaintiff  was  legal  but  for  the  decision  in 
WiUard  v.  Pike,  tupra. 

Jvdgmeni  revereed,  andjudgmmtfgr  the  p^n- 


Sarah  M.  CAMP,  Admx., 

V. 

B.  W.  CAMP. 

1.  Fence-viewers  have  no  official  anther- 
Ity  to  establish  a  disputed  boun* 
darj-line;  and  their  establialmient  of  one 
is  merely  an  award  on  an  oral  submission 
or  a  parol  contract.  Henoe.  in  an  iwtion 
of  trespass  on  the  freehold  for  building  a 
fence  on  the  plaintiff's  land,  evidence 
was  not  admissible  in  favor  of  the  de- 
fendant, as  bearing  on  the  question  of 
location  of  the  division  line,  to  show 
that  the  f!snee-vl«w«rs  established  a 
line*  and  that  th^  defendant  then  built 
his  share  of  the  fence  at  the  plaintiff^s  re- 
queetfOrto  prove  a  license,  as  the  excep- 
tions do  not  show  that  the  defendant 
claimed  one:  but  it  was  admissible  as 
bearing  on  uie  question  of  enesiplaiT 
damaifes. 

9.  When  it  does  not  appear  for  what  pur- 
pose excluded  evidence  was  offered, 
If  it  had  any  legal  tendency  to  prove  or 
disprove  any  material  issue  or  question 
to  be  determined  by  the  jury,  as  shown 
by  the  exceptions,  it  must  be  held  to 
have  been  improperly  excluded. 

(LamolUe  Filed  October  21,  1S87.) 

TRESPASS  on  the  freehold.   Plea,  general 
issue.   April  Tmn,  1887,  Lamoille  Coun- 
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ty,  Taft,  </:,  presiding.  Verdict  and  judgment 
for  the  plaintiff.  Beversed. 

The  case  appears  in  the  opinion. 

Mr.  McFarlin.  for  the  defendant: 

The  evidence  was  admissible  to  show  a 
submission  to  the  fence-viewers  ataing  as  a 
board  of  arUtrators. 

WJkite  V.  Ewreat,  1  Vt.  181. 

It  was  clearly  admissible  as  bearing  od  the 
question  of  exemplary  damages. 

Devine  v.  Rand,  38  Vt.  621;  Pieree  v.  Boff- 
man,  34  Vt.  535;  1  Greenl.  Ev.  §  63;  PraU 
V.  Fond.  42  Conn.  818;  Johnson  v.  SmM, 
64  Me.  553;  Sedg.  Dam.  880;  Currier'v.  Siean, 
68  Me.  323;  Paine  v.  Fhrr,  118  Mass.  74; 
Earl  V.  Tupper,  45  Vt.  275;  Buniham  v.  Jen- 
nets, 54  Vt.  372. 

Mr.  P.  E.  Oleed,  for  the  plaintiff: 

There  was  no  error  in  excluding  the  evi- 
dence. Any  action  of  the.  fenoe-viewers  in 
locating  the  line  was  void. 

Sham  V.  OilfiUan,  22  Vt.  666;  Smith  v.  Bul- 
lock, 16  Vt.  69S. 

If  the  offo-  was  to  rarove  a  Hcense,  then  it 
was  properly  excluded,  as  a  license  must  be 
8[)ecially  pleaded. 

Briggs  v.  Maaon,  31  Vt.  483;  I  Chitty,  PI. 
605:  Men  v.  Parkhurat,  10  Vt.  557. 

The  charge  as  to  exemplary  damages  was 
correct. 

Rob.  Dig.  p.  238. 

Walker,  J.,  delivered  the  (qiinton  of  tbe 

court: 

This  was  an  action  of  trespass  on  the  free- 
hold to  recover  damages  for  cutting  and  canr- 
ing  away  grass,  and  building  a  fence  on  the 
plaintiff's  land.   Plea,  the  general  issue. 

The  main  question  in  controversy  was  tbe 
location  of  the  division  line  between  the  lands 
of  the  parties,  who  were  adjt^ing  ownen. 
The  phiintlff  had  verdict,  and  the  defoidBnt 
excepted. 

The  defendant  relies  only  upon  his  exceptioi) 
to  the  exclusion  of  the  testimony  offered  by 
bim.  tending  to  show  that  the  feoce-vieweis  of 
tbe  town  In  which  the  land  was  located,  when 
called  out  to  divide  tbe  division  fence  between 
the  parties,  on  the  suggestion  of  the  plaintiff 
and  the  assent  of  the  defendant,  establidied 
the  boundary  line  between  their  lands:  and  tbat 
the  defendant,  at  the  request  of  the  plaintiff, 
after  the  line  was  thus  established  and  the 
fence  divided,  went  on  and  built  bis  share  of 
the  fence. 

As  fence-viewers  have  no  official  authority 
to  establish  disputed  boundary  line8,thdr8ctIoD 
in  establishing  the  division  line,  as  set  forth 
in  the  offer  of  the  defendant,  was  merely  an 
award  on  an  oral  submission  or  a  parol  con- 
tract between  the  parties.  It  has  long  been 
settled  in  this  State  that  a  parol  agreement  in 
regard  to  the  division  line  of  adjoining  ownen 
or  proprietors  of  real  estate,  unless  followed 
by  the  acquiescence  of  fifteen  voan.  Is  not  cod- 
elusive  between  the  parties.  Camp&eU  v.  Bait- 
man,  ZAik,  177;  White  v.  EvereH,  1  Vt  181; 
Smith  V.  Bullock,  16  Vt.  592. 

As  a  contract  by  oral  submission  and  award 
stands  on  the  same  groimd  as  any  other  oral 
contract,  an  award  or  an  oral  auhmiasira  as  to 
the  division  line  between  adjoinbig  ^prietim 
is  not  oonclusive  between  tbe  partus,  vakm 
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foHowed  by  an  acquiescence  of  fifteen  years. 
SmWtr.  Buliock,  mipra.  Such  a  contract  is  re- 
nided  as  withia  tbe  Statute  of  Frauds.  Judge 
RedfieM,  in  the  case  last  cited,  says  the  deci- 
sions are  to  that  effect  in  Massachusetts,  Maine, 
and  Connecticut,  and  tliat  the  English  reports 
recognize  the  same  doctrine,  although  a  con- 
tnuy  rule  has  obtained  in  some  States. 

I'he  defendant's  ofler  was  not  accompanied 
with  an  offer  to  show  that  the  parties  bad  ac- 
quiesced in  the  boundary  Hne  established  by 
ibe  fence-viewers,  for  fifteen  years.  The  tes- 
timony was  therefore  inadmissible  as  bearing 
upon  the  question  of  the  location  of  the  divH 
aoD  line;  nor  was  it  admissible  as  tending  to 
show  license,  for  the  exceptions  do  not  show 
tlial  the  defendant,  by  bis  plea  or  otherwise, 
eliimedto  hare  cut  the  grass  and  built  tbe 
fence  tinder  a  license  from  the  plaintiff. 

But  as  it  does  not  appear  from  the  bill  of  ex- 
ceptions for  wtiat  purpose  the  excluded  tes- 
timony was  offered,  if  it  had  any  legal  ten- 
(leocy  to  prove  or  disprove  any  material  issue 
or  qoestioD  to  be  determined  by  the  jury,  as 
dunni  ttie  bill  of  exceptions,  we  must  hold 
that  it  was  improperly  excluded.  Greene  v. 
DmuMwn,  16  Vt  163. 

It  appears  that  there  was  evidence  in  the 
case  teraing  to  sbow  that  tbe  defendant,  ia  do- 
ing the  acts  charged,  acted  maliciously  and 
with  a  wanton  spirit:  and  the  jury  were  told 
that  they  had  a  right  to  award  exemplary  dam- 
ages in  enhancement  of  tbe  ordinary  damages. 

00  accooDt  of  tbe  bad  spirit  and  wantonoeas  of 
tbe  defendant  manifested  by  the  acts  for  wblcb 
they  found  him  liable,  etc.  The  jjury  included 
exemi^ary  damages  in  their  verdict. 

The  defendant  contends  that  the  testimony 
exchided  was  material  and  admissible  as  bear- 
ing cm  the  question  of  exemplary  damages,  as 
tending  to  show  the  motive  under  which  the 
defendaot  did  the  act  charged  in  the  declara- 
tion. 

We  think  tiie  contention  is  sound,  and  that 
the  testimony  was  admissible  as  affecting  the 
light  of  tbe  plwntiff  to  exemplary  damages  and 
tlKextott  of  hisrecoveryinUiat  respect.  When 
exoDplary  damages  are  claimed,  alltbecircum- 
staoees  and  facts  connected  with  the  transac- 
ti<n,  tending  to  exhibit  or  explain  the  motive 
of  the  defendant,  are  admissible  in  evidence. 
The  plaintiff  may  show  that  tbe  act  was  done 
with  express  maUce  *on  the  other  twnd,  tbe  de- 
fendant is  entitled  to  tbe  (benefit  of  any  facte 
ud  dnmmstances  tending  to  sbow  that  he 
acted  in  good  faith  under  an  honest  belief  that 
he  bad  a  right  to  do  the  thing  complained  of. 
Bo,  in  this  case,  if  the  def en&nt  in  good  faith 
acted  tmder  tbe  award  of  the  fenoe-viewera, 
made  tmder  die  circumstances  wblch  the  VeelA- 
raooy  offered  tended  to  sbow,  relying  upon  the 
line  established  by  them  as  the  division  line 
between  tbe  lands;  and  built  the  alleged  fence, 
honestly  believing  that  he  was  building  it  on 
tbe  bouttdaiy  line  as  bis  share  thereof ;  and  cut 
tbe  gnui,  iMlievIng  it  waa  on  his  land  and  that 
Ibeawaid  was  binffing,— he  was  clearly  en  titled 
to  tbe  benefit  of  such  facte  in  evidence  upon 
tbe  question  of  exemplary  damages,  and  to 
an  soch  facts  and  circumstances  as  tended  to 
abow  that  he  did  the  acts  complained  of  under 
an  honest  beUef  of  his  rijHbt  to  do  so.  He 
could  not  sbow  that  he  ,did  the  acts  com- 
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plained  of  in  good  faith,  under  tbe  award,  re- 
ijing  upon  it  as  conclusive  irelween  them, 
without  being  permitted  to  show  the  submis- 
sion of  the  question  of  the  boundary  line  to  the 
fence-viewers,  and  their  action  under  the  same, 
and  such  other  facts  and  circumstances  as  ttie 
testimony  excluded  tended  to  show. 
Judffmmt  Inserted,  and  cause  remanded. 


George  DODGE,  Admr., 

V. 

Carlos  N.  BENEDICT. 

The  plaintiff'a  intestate  was  under  an 
obUe»tion  to  snppoFt  his  mother  dur- 
ing  ner  Ufia*  mt  a  pa>rtlealar  plaee> 

which  was  always  open  and  suitfiblo  for 
her  support.  Soon  after  the  son's  de- 
cease she  went  to  live  with  her  son-in- 
law,  the  defendant,  who  boarded  and 
cared  for  her  in  sickness  for  several 
months,  without  any  contract  or  ar- 
rangement with  anyone.  Held,  that  the 
intMtate  was  not  oblinted  to  ftimi«h 
rapport  at  another  place,  and  that  his 
estate  wae  not  liable  therefor. 

(Washington  Filed  October  19, 188T.) 

A  SSUMPSIT  brought  by  the  plaintiff,  ad- 
JX  ministrator  of  the  estate  of  Chauncey 
Qourley,  to  record  for  property  bid  off  by  the 
defendant  at  an  auction  sale  of  tbe  property  of 
the  estate  of  said  Chauncey.  Heanl  on  a  ref- 
eree's report,  September  Terra,  1886,  Washing- 
ton County,  Powers,  presiding.  Judgment 
for  the  plaintiff  to  recover  tbe  sum  of  $349.41. 
Affirmed. 

The  defendant  presented  a  claim  in  set-off 
for  the  expenses  incurred  in  the  last  sickness  of 
bis  motber-in-law,  Mrs.  Lattis  Gourlev.  It  ap- 
peared that  Qurdon  Gourley  and  his  wffe, Lattis, 
conveyed  one  half  of  their  farm  to  their  son 
Chauncey,  on  January  2, 1863,  conditioned  for 
Uieir  support,  "upon  the  same  farm,  for  the 
term  of  their  and  each  of  their  natural  lives;" 
that  at  the  death  of  the  grantors  the  other  half 
of  tiie  farm  was  to  be  the  property  of  said 
Chauncey;  that  said  Gurdon  deceased  in  1874; 
that  said  Chauncey  deceased  in  January,  1888, 
and  said  Lattis  in  the  next  August.  After  tbe 
death  of  berhusliand  the  said  Lattis  wentback 
and  forth  from  the  farm  to  tbe  defendant's 
bouse,  calling  both  places  her  home;  but  dur- 
ing the  last  few  years  of  her  life  she  was  Uie 
most  at  Benedict  s. 

The  other  facte  are  sufiScteatly  stated  in  the 
opinion. 

Mr.  S.  W.  Bisbee,  for  the  defendant: 
The  deed,  when  accepted,  became  the  mutual 
act  of  tbe  parties,  and  a  valid  contract  between 

them. 

Netodlv.  mu,  SHet.  180;  Maine  v.  Cimttm. 
98  Mass.  SVJ;  48  N.  H.  475;  27  Me.  106. 

l^e  defendant  is  entitled  to  recover  for  his 
charges  for  support. 

Sawyer  v.  Umard,  58  Vt.  375;  Doane  v.  Thane, 
46  Vt.  485;  BHggs  v.  Briaga,  46  Vt.  571; 
Thayer  V.  Bieharde.  19  Pick.  308;  FUke  v. 
Jlifar,  SO  PidL  409,  608.  p  oonl<> 
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Assumpsit  Is  the  proper  remedy  for  a  breach 

01  a  stipmation  in  a  deed  poU. 

Johtimm  V.  Muziff,  45  Vt  419;  JITamIZ  v.  BtU, 

2  Met.  180;  Goodwin  v.  (HUteH,  9  Mass.  610; 
Pike  V,  Brovm,  7  Cush.  188;  Hinedale  v.  Hum- 
phry, 15  Conn.  481. 

Mes&ra.  Heath  &  WUlard.  for  the  plain- 
tifF: 

The  offset  should  be  disallowed:  (1)  because 
no  debt  was  created  between  Lattis  and  the  de- 
fendant; (2)  because  there  was  no  liability  to 
support,  except  at  the  farm;  (8)  because  the 
rights  of  the  parties  cannot  be  eiuorced  by  a  plea 
in  offset ;  (4)  because  there  is  no  priril;  between 
the  parties  to  this  suit. 

There  is  no  debt. 

Davis  V.  Ooodenow,  37  Vt  715. 

There  was  no  liability  to  support  except  on 
the  farm. 

JenkijuY.  Stetson,  9  Allen,  138. 

At  law  a  party  has  no  remedy  for  a  breach 
of  UiR  condition  of  a  condidontu  deed,  enxpt 
ejectment. 

1  Greenl.  Cr.  466,  504;  Beach  v.  WiUker,  6 
Conn.196;  Waterman,  Set-Ofl;  Bev.Laws,  §915. 

RoBB,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  court  is  whether 
the  defendant  should  be  allowed  in  set-off  his 
claim  for  taking  care  of  Lattia  Gfourley  during 
her  last  sickness.  The  plaintiff's  intestate,  by 
the  terms  of  the  deed  from  Gurdon  Gourley,  was 
bound  to  support  her  on  the  farm  where  he  de- 
ceased. After  the  decease  of  Gurdon  she  did 
not  live  continuously  upon  the  farm.  In  the 
fall  of  IStsZ  she  was  taken  sick  in  Bloretown. 
While  she  was  there  sick  the  intestate  de- 
ceased. Very  soon  after  his  decease  Lattis 
was  able  to  have  been  moved  to  the  farm,  was 
moved  to  the  defendant's,  near  the  farm,  re- 
mained there  until  her  decease,  and  was  cared 
for  by  the  defendant.  The  result  of  the  flnd- 
Inga  of  the  referee  is  that  there  was  do  contract 
between  the  plaintiff  and  defendant  with  ref- 
erence to  -the  care  and  support  of  Lattis  dur- 
ing this  period.  iShe  bad  the  right  to  be  sup- 
ported during  this  period  at  the  expense  of  the 
estate  represented  oy  the  plaintiff,  upon  the 
farm.  When  she  was  taken  to  the  defendant's 
488 


home,  she  could  have  been  taken  to  the  farm, 
but  at  her  request  was  taken  to  the  defwdant's 
home,  and  there  supported,  without  con- 
tract or  agreement,  until  her  decease.   The  de- 
fendant was  her  son-in-law .    After  the  decease 
of  her  son  it  was  natural  that  she  should  desire 
to  reside  with  her  daughter,  the  defendaaf  & 
wife.  But  such  support  by  the  defendant  would 
without  contract  give  him  no  legal  claim 
against  her,  or  her  estate,  or  the  farm  of  the 
intestate.  The  intestate's  obligation  was  not  for 
her  support  at  any  other  place  than  on  the  farm. 
We  need  not  consider  whether  he  or  his  estate 
would  be  holden  for  her  support  if  taken  dck 
while  on  a  proper  visit  away  from  the  farm,  and 
rendered  unable  to  be  removed  to  the  farm. 
The  facts  found  by  the  referee  do  not  present 
such  a  case  for  consideration.   The  only  ques- 
tion presented  for  decision  ia  whether,  where 
the  contract  Is  for  support  at  a  particular  place, 
and  that  place  is  cootinupusly  open  to  receive 
and  support,  and  tbe  peraon  is  able  to  be  car- 
ried there  and  supported,  the  support  at  some 
other  place  can  be  charged  upon  the  person 
boimd  to  support  at  the  particular  place,  with- 
out any  contract  therefor.   We  do  not  think 
that  it  can.    The  contract,  under  such  ctrcuni- 
stances,  does  not  provide  for  the  sappmt  of 
Lattis  at  any  other  place.   To  hoM  that  it  did 
would  be  to  disregard  it,  and  make  a  new  con- 
tract for  the  parties.    It  is  the  duty  of  the  court 
only  to  enforce  the  contract  as  made.    The  de- 
fendant has  no  contract  rights  in  regard  to  the 
support  of  Lattis,   He  can  only  at  most  be  sub- 
stituted to  the  rights  of  Lattis.    By  the  contrsct 
evidenced  by  the  deed,  the  intestate  was  bound 
to  support  ber  only  on  the  farm,— certainly,  so 
lonf?  as  she  was  able  to  be  carried  to  the  faun 
for  support.   When  she  was  voluntarily  and 
purposely  absent  from  the  farm,  without  any 
contract  or  arrangement  with  the  intestate  in 
regard  to  her  support,  and  without  the  default 
of  tiie  intestate,  abs  could  not  charge  the 
intestate  for  her  support;  neither,  under  such 
circumstances,  could  the  defendant  furnish  ba 
support,  and  legally  charge  It  to  the  intestate. 
The  contract  mentioned  by  the  deed  does  not 
obligate  the  intestate  to  furnish  support  at  an- 
oUier  place,  under  such  circumstancea. 
T/tejud^aent  it  affirmed. 

1  Vt. 
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ENHABITAKT8  OF  GILL. 

I.  A  eorpor&tion  for  the  education  of 
boys,  whose  purpose  was  to  provide  a 
place  where  yanng  men  wnose  early 
education  has  been  neglected  could  be 
iastrni^ed,  their  physical  welfare  cared 
for,  and  a  practical  knowledge  of  work, 
especially  In  Agrimiltiire.  given,  by  re- 
qnirin^  their  m>ihi»I  labor  on  a  farm 
owned  by  the  corporation,  having  suit- 
able bnudingB  and  personal  property 
thereon,  appropriate  to,  and  carried  on 
for,  such  uses;  where  the  pupils  were 
famished  board  and  instruction  for  the 
purpose  of  their  physical  training  and 
practical  study  of  agriculture  in  wnnec- 
tion  with  manuaT  labor,  at  a  Hmall 
charge  and  less  than  the  cost  of  their 
edoeatioD, — is  entitled  to  exemption 
of  its  real  and  personal  property  from 
tantion*  as  used  and  appropriated  to 
educational  and  charitable  purposes. 

i.  Where  the£arm  and  the  personal  prop- 
«ty  thereon  were  mainlj'  worked  and 
waedfor  development  by  the  schobuvt 
mmd  its  prodnets  were  mostly  oon- 
samed  tgr  them,  sales  of  the  farm 
prodnets,  IndadlnK  animals  bred  and 
raised  there  and  aold  at  a  profit,  as  in- 
ddeotal  to  its  management,  and  not  for 
subsequent  revenae,  do  not  snbject 
the  farm  or  any  of  the  farming  stock  to 
taxation. 

(FnaUln  FUed  October  SO,  1887.) 

ON  plaintiff's  exceptions.  Sustained. 
Action  by  ptaintifF  to  recover  for  taxes  i1- 
lenlly  assessed  by  defendants  and  paid  by 
pWDtiff. 

The  case  was  tried  in  the  superior  court  be- 
fore Biu^utm,  J.,  without  a  Jury. 

Hk  nets  materia  to  the  issue  are  stated  by 
the  court 

Mam.  Conant  &  Conant.  for  plaintiff: 
The  taxes  described  in  the  plaintiff  s  declara- 
tkm  were  assessed  by  defendaot's  assessors,  and 
paid  by  ihe  plaiotin,  after  demand  end  written 
pnrtest  that  said  taxes  bad  been  illegally  as- 
MSKd;  and  an  action  of  contract  is  the  proper 
remedy. 

Fob.  Stat.  chap.  12.  g  84;  Dow  v.  Firtt  Parish 
ihSudlturv,  5  Met.  73. 

The  real  estate  and  personal  property  of  the 
pUimiff,  assessed  by  the  d^endants,  are  within 
the  exemfttion  from  taxation  provided  by  Pub.- 
SULchap.  11,  &5.  cl.  8. 

The  i^aintifl  is  duly  incorporated  under  Pub. 
Stat  cou>.  115,  for  the  "education  of  boys." 
It  18  a  "literary  institution."  The  plaintiff  is 
&lsoa"BcieDtific"  iDBtUution.as  well  as  literary. 
The  plaintiff  is  also,  to  some  extent,  a  "benev- 
okot  and  charitable"  institution.  A  devise  or 
a  bequest  for  such  a  purpose  would  be  held  to 
Ik  a  good  chari^. 
SMass. 
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Sa^ord  Second  ReUg.  8oe.  v.  Harriman,  ISft 
Mass.  821;  American  Academy  qf  A.  d  8.  v. 
Harvard  College,  12  Gray,  582;  Hadlep  v.  Hop- 
kinif  Academy,  14  Pick.  240. 

Tbe  property  assessed  is  occupied  by  the 
plaintiff  for  tbe  purpose  of  tbe  incorporation, 
viz.,  "  the  education  of  boys."  This  purpose 
is  broad  and  comprehensive  enough  to  include 
literary,  scientific,  mental,  moral,  and  physical 
education.  Agriculture  is  a  branch  of  leu'nin^ 
that  may  be  lawfully  taught  in  the  public 
schools  in  eveiy  town  in  the  Commonwealth. 

Pub.  Stat.  chap.  44,  g  1.  See  also  Id.  g§  8, 
0.  15. 

The  exemption  from  taxation  conferred  by 
tbe  statutes  is  not  limited  to  such  real  estate 
only  as  may  appear  to  tbe  court  necessary  for 
the  purposes  for  which  it  was  incorporated, 
but  appries  to  all  real  estate  of  tbe  corporation, 
occupied  by  it,  and  intended  for,  and  in  fact  ap- 
propriated to,  those  purposes  by  its  olUcers. 

MasaaeATuetts  Gen.  llo^ital  v.  SomerciUe,. 
101  Mass.  818,  832.  See  Wesleyan  Academy  v. 
WiByraham,  09  UasB.  590;  Pierce  v.  Cambridge, 
2  Cu8h.618. 

The  word  "occupied"  has  been  construed  by 
this  court.  Chapel  of  Oood  Sli^erd  t.  Boston, 
130  Mass.  212;  Lynn  WoridTigm^nt  Aid  Aaao. 
V.  Lynn.  136  Mass.  285. 

There  is  no  portion  of  such  estate  used  for 
other  than  literary,  educational,  benevolent, 
charitable,  scientific,  or  religious  purposes. 

Northwettem  University  v.  Petite,  99  U. 
828  (35  L.  ed.  887);  MonUeeUo  Seminary  v. 
P&mte,  106  IlL  898;  8.  C.  48  Am.  Rep.  702. 

Mr.  John  A.  Aihen,  for  defendant: 

If  any  portion  of  tbe  plaintiff's  real  estate  or 
person^  property  was  liable  to  taxation,  these 
actions  cannot  be  maintained.  Tfae  proper 
remedy  is  an  application  for  abatement. 

Pub.  Stat.  chap.  11,  %  69;  Browne  v.  Bos- 
ton, 2  Gray,  494,  496;  Chapel  of  Good  Shep- 
herd V.  Boston,  120  Mass.  212. 

The  two  tobacco  barns — a  part  of  the  proper- 
ty for  which  tbe  plaintiff  claims  exemption — 
are  not  properly  appropriate  for  a  literary,  ed- 
ucational, scientitic,  or  religious  institution. 
The  defendaut  seeks  to  bold  subject  to  taxa- 
tion only  tbe  farm  and  farming  stock. 

The  real  estate  of  every  inhabitant  oi  dill 
was  security  for  tbe  payment  of  tfae  debt,  and 
might  be  taken  upon  an  execution  on  a  Judg- 
ment against  tbe  town  on  account  of  tblsdebt, 

mil  V.  Boston,  122  Mass.  844,  349. 

Until  this  debt  is  paid,  tbe  rc«l  estate  of  the 
plaintiff  is  a  part  of  tbe  security  holden  for  the 
town's  liability;  and  it  should  bear  its  proportion 
of  the  money  raised  by  taxation  on  account  of 
that  debt. 

The  plaintiff  claims  exemption  from'taxa- 
tion  by  Pub.  Stat.  chap.  11,  §  5.  cl.  8.  It  is 
not  entitled  to  avail  itself  of  that  exemption, 
because  its  proper^  has  not  been  occupied  for 
the  purposes  for  which  it  was  incorporated,  and 
because  a  portion  of  ita  estate  has  been  used 
for  other  than  literary,  educational,  benevolent, 
scientific,  or  reli^ous  purposes. 

It  is  immatenal  whether  the  products  dis- 
posed of  from  1884  to  1885  were  sold,  bartered, 
or  exchanged.  At  law  tbe  nature  and  effect 
of  tbe  transaction  are  the  same. 

Oommonvxalth  y.  Clark.  14  Gray.  867,  873. 

N^hercanit  make  any  differeoce  that  tin 
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other  pai*tie3  to  the  transfer  were,  in  some  of 
the  instances,  a  girls'  school  of  similar  objects 
and  systems,  and  clergyinen,  and  religious  per- 
sons. 

A  statute  Trbich  exempts  property  from 
taxation  is  to  be  strictly  construed.  Taxation 
is  the  rule;  exemption  the  exception.  The 
burden  of  proof  is  upon  every  party  who  claims 
exemption  to  show  chat  his  case  comes  clearly 
within  the  exception.  If  any  doubt  arises  as 
to  the  exemption,  it  must  operate  most  strongly 
against  the  party  claiming  the  exception. 

BedemptorUt  Jfi^her*  v.  Boetori',  139  Mass. 
178. 

The  plaintiff  has  been  a  seller  of  tarm  prod- 
uce for  gain.  That  tbe  sales  have  been  small 
is  no  defense;  the  question  is  not  one  of  degree. 
The  statute  never  intended  such  proceedings. 

The  plaintiff  well  urges  that  many  of  the 
products  of  its  farm  are  of  a  perishable  nature, 
like  butter,  milk,  eggs,  and  apples,  and  some  of 
them  of  a  nature  unavailable  for  school  pur- 
poses, as  the  hides  of  animals,  and  that  the  only 
way  for  the  school  to  utilize  such  products  is  to 
sell  them  or  trade  them  off.  The  answer  to  this 
position  is  that,  if  the  plaintiff  chooses,  in  the 
management  of  its  scbool,to  bare  an  aonex,  like 
a  farm,  which  obliges  it  to* enter  the  market  as  a 
seller  of  goods,  the  plaintiff  must  bear  the  same 
burdens  that  other  sellers  bear,  •'.  «.,  pay 
taxes.  The  plaintiff  is  not  obliged  to  maintain 
its  farm.  The  case  depends  upon  our  statutes 
and  decisions.  Adjudications  in  other  Stales 
furnish  no  aid.  See  Weateyan  Academy  V.  Wil- 
braham,  99  Mass.  599;  Chapel  ofQood  Sfiepfurd 
v.  Botton,  130  Mass.  313;  I^nn  Workingmen't 
Aid  Auo.  V.  Lynn,  186  Mass.  283;  Pierce  v. 
Cambridge,  3  Cush.  611;  LoweU  South  Gong. 
Meeting-Haute  v.  Loioelt,  1  Met.  688. 

It  is  not  material  whether  the  plaintiff  made 
a  profit,  or  not,  in  its  dealings. 

Lynn  Wo^ngjMM  Aid  A»ao.  t.  Lynn^  «u- 
pra. 

Knowltvn.  J.,  delivered  the  oj^lon  of  tbe 
court: 

The  defeodantp  very  properly  conceded,  at 
the  argument,  that  the  plaintiff  was  one  of  the 
institutions  to  which  certain  exemptions  from 
taxation  were  granted  by  Pub.  Stat.  chap.  11, 
%  5,  cl.  3.  The  tirst  question  under  this  clause 
is  whether  the  plaintiff's  real  estat«  which  was 
taxed  was  occupied  for  the  purpose  for  which 
tbe  plaintiff  was  incorporated;  and,  inasmuch 
as  the  incorporation  was  under  the  general  law, 
the  second  question  is,  under  the  last  part  of 
said  clause,  whether  any  portion  of  the  taxed 
property,  real  or  personal,  was  "used  or  ap- ' 
propriated,"  at  the  time  of  taxation,  "for  other 
than  literary,  educational,  benevolent,  charita-  i 
ble,  or  religious  purposes."  | 

The  purpose  of  the  plaintiff's  incorporation 
was  the  "education  of  boys."  Education  Is  a 
broad  and  comprehensive  term.  It  has  been 
defined  as  "  tbe  process  of  developing  and 
training  the  powers  and  capabilities  of  human  \ 
beings. '  j 

To  educate,  according  to  one  of  Webster's  | 
deflnitions.  is  "to  prepare  and  fit  for  any  calling 
or  business,  or  for  activity  and  tisefulness  in 
life."  Education  may  be  particularly  directed 
to  either  the  mental,  moral,  or  physical  powers 
and  Realties;  but  in  its  broadest  and  best  sense 


it  relates  to  them  all.  The  plaintifPa  truBteeii 
did  not  exceed  their  authority  under  their' ccf-! 
tifieate  of  incorporation  when  they  establishedi 
an  Institution  one  of  whose  purposes  was,  ac-j 
cording  to  tbe  facts  found,  "to  provide  a  place' 
where  young  men  whose  early  education  basi 
been  neglected  could  be  instructed,  tbeir  physi- 
cal welfare  cared  for,  and  a  practical  knowledgej 
of  work,  especially  in  agriculture,  given,  by  re- 
quiring of  each  member  of  the  school  &  certain: 
amount — usually  two  hours  per  day — of  man-l 
ual  labor  on  saia  farm."  It  appears  further  in' 
the  facts  that  ^the  aim  of  the  industrial  arrange-' 
ments  is  not  so  much  to  secure  pecuniary  bene-j 
fit  as  to  provide  for  physical  culture,  teach  bow 
to  do  various  kinds  of  farm  woi^.  form  habits 
of  indifstry,  and  inculcate  right  views  of  manu- 
al labor,  and  especially  of  agriculture." 

The  plaintiflTs  farm  consists  of  about  4001 
acres  of  land,  upon  which,  besides  tbe  tmild- 1 
ings  containing  the  chapel,  schoolrooms,  U-! 
brary,  museum,  cottages  for  lodging,  general ' 
dormitory  for  200  pupils,  and  din!ng-halT,  there  i 
are  two  farmhouses,  bams,  and  other  build- 1 
ings  adapted  to  farm  purposes.  The  farm  was  | 
u^  for  tillage,  pasture,  and  other  agricultural  j 
purposes,  and  "oxen,  horaes,  and  swine  were  ' 
bred,  reared,  kept,  and  used  on  it," 

"No  person  under  tbe  age  of  sixteen  7«ara,  \ 
or  not  having  health,  mental  alnlity,  and  moral 
character,  could  be  admitted  into  ^e  school."  ' 

The  farm  was  mainly  carried  on  by  the  labor  ' 
of  the  scholars  of  the  school,  and  the  products  ! 
of  tile  farm  were  for  the  most  part  oonsnmed  ! 
in  said  school.   The  animals  kept  on  tbe  fsirn  i 
were  tended  bv  the  plaintifTs  scholars.   Dorfaig  ' 
the  Tear  foluiwing  lAay  1,  188^  products 
and  nvestock  of  the  farm  were  sold  fw  cash 
or  exchanged  in  barter,  at  current  market  rates,  : 
amounting  in  value  to  |1.047.57.   Tbeae  ap-  i 
pear  to  have  been  articles  not  desired  for  coo-  j 
sumption.  Four  hundred  dollars  of  the  amount  , 
was  received  for  two  gov/h  of  imported  stock  ' 
and  thdr  two  calves.    Pork  ana  hogs  wen  j 
exchansed  in  part  for  beef:  and  there  wete 
other  products  inddental  to  the  management  of 
the  farm, — some  of  them  perishable, — which 
apparently  were  not  needed  for  use  in  the 
school.   The  use  of  the  farm  and  of  the  per- 
sonal proper^  upon  it  resulted  beneflcially 
to  the  plaintiff  in  three  different  ways:  First, 
it  furnished  for  tbe  scholars  tbe  field,  object, 
and  materials  necessary  for  their  physical  ' 
training  tind  practical  study  of  asriculture,  in 
connection  with  manual  labor  and  the  general 
development  referred  to  in  the  above-quoted 
statement  of  the  purposes  and  aims  of  tbe  ' 
school.   Secondly,  it  provided  food  for  the 
pupils  and  teachers  who  were  in  attaidance, 
and  contributed  directly  to  the  economical 
support  of  the  scholars,  which  was  an  import- 
ant object  of  the  institution.   Thirdly,  so  far 
as  the  products  of  the  farm  were  sold,  the 
plaintiff  presumably  obtained  profit,  and  to 
that  extent  replenished  its  treasury.   The  use 
of  tbe  property  to  accomplish  either  of  the 
first  two  results  would  be  for  the  purpose  for 
which  tbe  corporation  was  formed^  withlu  tbe 
meaning  of  the  statute  we  are  considering,  and 
would  leave  the  whole  exempt  from  tan- 
tion;  the  use  of  it  to  accomplish  the  last 
would  not.   To  an  institution  of  karalng  at- 
tempting to  funUdi  practical  education  in  ag- 
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neoltore,  and  to  give  boys  ph^cal  devetop- 
neot  by  manual  labor,  a  farm  is  as  necessary 
»  are  chemicals  and  chemical  apparatus  to  a 
kadier  of  diemistiy.    And  a  farm  cannot  be 


^nertaiiiiDg  to  it.  Bo,  too,  in  connection  wit 
a  Doudiog  school  situated  as  this  was,  the  cor- 
poratkMi's  use  of  the  farm  to  raise  proviaions 
lor  its  scholars  is  to  be  distinguished  from  the 
OK  of  it  to  increase  the  funds  in  its  treasury 
ted  ikaehj  enable  It  to  do  its  diaritabiu 
Twfc.  Thto  distinction  is  well  mailed  in 
Wattifan  Academy  t.  Wiiiraham,  99  Mass. 
599,  and  Chapel  of  Good  S/upAerdv.  Botton,  130 
3Caa.  212.  See  also  MontieeUo  Seminarp  v. 
Aupb,  )06  ni. 

The  purpose  referred  to  in  the  statute  con- 
tftnplates  the  direct  and  immediate  result  of 
tbe  use  of  tbe  property,  and  not  the  conse- 
qoBBtid  benefit  to  be  derived  from  the  improve- 
ment of  it.  Where  one  of  the  objects  of  an 
institution  of  learning  is  charitable,  and  boys 
an  leqiiired  to  pay  only  a  part  of  the  cost  of 
th^  vacation — as  in  this  case,  only  $100  per 
ytar  for  board  and  tuition — the  corporation 
may  dvb  its  property  and  use  it  directly 
u  tie  education  of  its  pupils,  as  well  when 
ihe  pnpertT  is  land  upon  which  provisions 
are  raised  ior  their  sustenance,  as  when  it  is 
Ral  estate  occupied  by  the  houses  in  which 
they  dwell.  But  if  it  seeks  to  promote  its 
educational  and  charitable  objects  by  obtain- 
ifig  profit  from  its  property  and  filling  its  trea- 
aory  for  future  use,  tbatpurpose  is  not  within 
th:  exemptine  clause.  The  practical  difficulty 
in  cases  of  this  kind  is  to  ascertain  the  purpose 
forwUch  tbe  real  eetato Is  occupied;  when  that 
is  determined,  the  result  is  reached. 

lo  this  case  the  plaintiff's  purpose  in  the  use 
of  its  farm  must  be  ascertained  from  its  con- 
duct,—its  acts  and  the  declarations  accompany- 
ing tbem.  Its  general  purposes  in  establishing 
tiie  institutioo  under  the  authority  of  its  cer- 
tificate of  incorporation  are  very  fully  set  forth 
b  the  &cts  reported.  One  was  to  teach  tbe 
b(^s,among  other  tbinga,  agriculture.  Another 
wtg  to  furnish  them  board  and  instruction  at  a 
mull  charge.  Qetting  money  and  supplying 
tbe  treasury  was  not  one  of  tbe  purposes  for 
which  the  institjtion  was  founded.  It  was 
merely  a  means  by  which  these  purposes  were 
to  be  •ceomplished. 

Was  this  farm  used  to  practically  teach  the 
boyi  agriculture,  and  give  them  physical  train- 
ing, and  furnish  Uiem  manual  labor  as  a  part 
of  their  education  ?  Was  it  uwd  to  furnish 
npplies  directly  to  this  boarding  school,  and 
■0  lesam  tbe  cost  of  education  there  ?  Was  it, 
OQ  tbe  other  hand,  used  to  produce  revenue, 
sod  earn  income  which  might  afterward  be 
eipeoded  for  this  school  ?  R  seems  to  us  that 
ihetsnn  and  the  property  upon  it  were  used 
in  tbe  legitimate  management  of  the  school,  to 
diracUy  accomplish  Its  purposes,  and  not  to 
obUiB  money  lor  subs^uent  use  in  accoro- 
fdisUog  them.  The  fact  that  products  were 
sold  is  a  circumstance  important  only  so  far 
Miteharacteiizes  the  use.  We  think  the  sales 
me  merely  incidental  to  a  use  for  the  pur- 
pcM  of  tbie  institution.  If  certain  vsliiable 
t^Knicab  are  produced  in  a  school  by  prac- 
tice instruction  in  cbemiBtrr,  and  are  subse- 
ifnaOj  sold  instead  of  bdng  wasted,  that 
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does  not  change  the  character  of  tbe  use  of 
the  apparatus  and  the  original  ingredients  em- 
ployed. And  if  a  farm  is  set  apart  and  culti- 
vated to  supply  food  for  a  family  or  commu- 
nity, it  does  not  cease  to  be  used  for  that  pur- 
pose because  in  the  economical  management 
of  it  there  are  certain  products  which  cannot 
be  utilized  otherwise  than  by  sale. 

The  same  considerations  apply  to  the  last 
(question  under  the  statute,  whether  any  por- 
tHm  of  the  property  was  "used  or  approfnTOted 
for  other  llian  hterary,  educational,  benevolent, 
charitable,  or  religious  purposes."  So  long  as 
tbe  personal  property  was  held  by  the  plaintiff 
it  was  not  used  otherwise  than  incidentally  to 
the  use  of  the  farm,  and  so  was  not  liable 
to  taxation.  The  subsequent  sale  of  it  had 
no  retroactive  effect  to  subject  it  to  assessment. 
Unless  restrained  by  special  provisions  of  law, 
any  instituticm  may  aeu  its  property  which  is 
exempt  from  taxation,  and  properly  dispose 
of  the  proceeds. 

Tbe  sale  of  farm  products  is  ordinarily  ev- 
idence that  the  farm  is  used  for  profit,  and  in 
most  cases  it  would  deprive  a  party  of  the  ex- 
emption here  claimed;  but,  under  the  peculiar 
facts  of  this  case,  we  deem  it  unimportant,  and 
hold  that  the  ruling  that  the  action  could  not 
be  maintained  was  erroneous. 


COMMONWEALTH  of  MasBachusetts 

V. 

Maurice  WALL. 

1.  Where  the  board  of  aldermen  had  re- 
voked defendant's  license  for  tbe  sale 
of  intoxicating  liquors,  he  cannot,  on  a 
Bubsequent  oomplaiitt  aKainst  blm  for 
unlawfully  kaqOnir  intoxicating  U- 
qnoFs  for  sale,  sacoessfnlly  defend  on 
the  gronad  that  he  did  not  lutve  a 
reasonable  opportouity  to  be  heard 
before  the  bcKird  upon  the  revocation. 

3.  When  tbe  board  of  aldemen  had 
jurisdiction  overtbe  subject-matter  and 
over  the  person  of  defendant,  the  exer- 
cise of  the  discretion  of  the  board  In 
reAislnjg*  to  grant  a  continoance  can- 
not be  reviewed  by  this  court  in  an- 
other proceeding  to  which  the  board  is 
not  a  party. 

( Woroester — Filed  Octolwr  a,  IWr.) 

ON  defendant's  exceptions.  OterruUd. 
Complaint  charging  defendant  with  un- 
lawfully keeping  intoxicating  liquors,  with  in- 
tent to  sell  the  same,  on  July  9, 1887.  On  the 
trial  in  the  superior  court,  before  Pitman, 
J.,  and  a  jury,  the  evidence  for  the  Common- 
wealth tended  to  show  that  the  defendant  on 
that  day  kept  Intoxicating  liquors  at  his 
grocery  store  with  intent  to  sell  the  same. 

It  was  admitted  by  the  government  that  the 
defendant  bad  received  from  the  board  of 
aldermen  of  Worcester  a  license  of  the  fourth 
class  for  the  sale  of  intoxicating  liquors  at  his 
grocery  store,  for  the  term  of  one  year  from 
Hay  1, 1687.   It  was  admitted  by  ^  defend- 
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ant  thattbe  board  of  tidermen,  on  June  6, 1887. 
passed  an  order  revoking  his  said  license  upon 
.proof  satisfactory  to  them  that  he  had  riolated 
the  conditions  thereof.  The  defendant,  for  the 
purpose  of  sbowiog  said  order  of  revocation 
invalid  and  not  destructive  of  his  rights  under 
said  license,  on  the  ground  that  no  reasonable 
opportunity  was  afforded  the  defendant  to  be 
heard,  offered  to  show  that  on  Saturday,  June 
4, 1887,  he  was  cited  to  appear  before  said 
hoard  of  aldermen  on  the  following  Monday 
evening.  June  6,  at  eight  o'clock,  to  attend  a 
hearing  upon  the  revocation  of  his  license;  that 
on  said  Monday  evening  be  was  confined  to 
his  bed  by  reason  of  sickness,  and  was  unable 
to  attend  said  bearing;  that  he  was  represented 
by  counsel,  who  presented  to  the  mmd  of 
aldermen  the  certificate  of  his  physician,  of 
his  physical  inability  to  be  present,  and  re- 

auestea  a  continuance  of  said  bearing;  that 
lereupon  the  city  marshal  staled  to  the  board, 
but  not  under  oath,  that  the  defendant  was  in 
bis  saloon  attending  to  business  that  afternoon, 
which  statement  defendant  now  offered  to 
prove  was  incorrect,  and  It  was  then  voted  to 
proceed  with  the  hearing;  the  aldermen  refused 
his  request  for  continuance,  upon  which  counsel 
left.  The  board,  after  a  hewing,  rercdced  the 
license  of  defendant. 

The  court  ruled  that  upon  the  foregoing 
facts,  if  proved,  the  revocation  was  valid;  and 
under  such  ruling  the  jury  returned  a  verdict 
of  jfuilty. 

To  this  ruling  the  defendant  duly  excepted. 

Mr.  John  R.  Thayer,  for  defendant: 

The  defendant  relied  upon  bis  license.  The 
government  claimed  the  license  had  been  re- 
voked, and  this  was  the  issue. 

The  defendant  had  a  right  to  show  that  the 
revocation  was  invalid,  and  to  introduce  evi- 
dence to  prove  that  the  conditions  to  be  com- 
plied with  by  the  board  of  mayor  and  alder- 
men before  they  revoke  the  license  bad  not 
been  complied  with; 

Pub.  Stat.  chap.  100,  %  16.  provides  that 
the  mayor  and  aldermen  may  revoke  a  license 
which  tbej  have  granted,  "after  notice  to  the 
licensee,  and  a  reasonable  opportunity  for  him 
to  be  heard  by  them." 

1.  The  defendant  claimed,  upon  bis  trial, 
that  he  had  never  bad  such  an  opportunity,  and 
offered  evidence  in  support  of  his  claim  and  to 
prove  the  fact.  The  court  refused  to  permit 
the  evidence  to  be  introduced,  and  assumed  the 
authority  to  decide  the  question  as  one  of  law. 

2.  Whether  reasonable  opportunity  to  be 
beard  had  been  given  the  defendant  before  the 
revocation  of  the  license  was  a  fact  to  be  deter- 
mined by  the  jury  upon  the  evidence,  and  not 
a  question  of  law  to  be  decided  by  the  court. 

In  CommonweaXth  v.  MoyUin,  119  Mass.  109. 
the  government  introduced  parol  evidence  to 
show  that  the  defendant  had  an  opportunity  to 
be  heard. 

The  board  of  mayor  and  nldermen  could  not 
exercise  their  judgment  or  discretion  as  to  what 
was  a  reasonable  opportunity  to  be  heard  \xf 
them.  This  was  a  question  of  fact  to  be  de- 
termined by  evidence  when  the  legslt^  of  the 
revocation  of  the  license  was  called  in  question. 

The  evidence  offered  was  sufficient,  if  be- 
lieved, to  prove  that  be  had  no  reasonable  op- 
portunity  to  be  heard.   It  was  not  reasonable 

652 


to  proceed  to  convict  bfm  of  a  crime  when  fa 
was  sick  in  bed  and  unable  to  get  to  the  pUo 
of  hearing. 

.1/r.  Andrew  J.  Waterman,  Attj/-Gen. 
for  the  Commonwealth: 

The  ruling  of  the  court  was  correct. 

Pub.  Stat.  chap.  100,  g  16,  provides  tha 
"the  mayor  and  aldermen  of  the  city,  or  tb 
selectmen  of  the  town,  by  which  a  license  ha 
been  issued,  after  notice  to  the  licensee,  uh 
reasonable  opportunity  for  him  to  be  beard  b] 
them,  or  by  a  committee  of  theirnumber,  maj 
declare  his  license  forfeited,  upon  proof  satii 
factory  to  them  that  he  has  violatea  or  permit 
ted  tobe  violated  any  condition  thereof.  Th< 
pendencv  of  proceedings  before  a  court  oi 
justice  snail  not  suspend  or  intnfere  witb  tht 
power  herein  given  to  decree  a  forfeiture." 

The  bill  of  exceptions  in  this  case  shows  Uu: 
the  defendant  admitted  that  the  board  of  alder 
men  of  Worcester  revoked  bis  license  opoi 
proof  satisfactory  to  them  that  he  had  violated 
some  one  or  more  of  the  conditions  thereof. 

But  he  contends  that  he  bad  no  reasouablt 
opportunity  to  be  beard  upon  the  matter.  The 
evideuce  is  Uiat  he  was  duly  summoiied,  and 
appeared  by  counsel,  who  offered,  as  an  ex 
cuse  tor  the  nonappearance  of  the  defendani 
personally,  his  illness,  and  presented  a  certifi- 
cate of  a  physician,  of  the  phy^cal  inability  oi 
the  defendant.  The  board  was  then  informed 
by  the  city  marshal  that  the  defendwit  was  in 
his  saloon  attending  to  business  that  aftenraoc. 

This  left  the  matter  of  the  inabiliQr  of  the 
defendant  to  appear  personally  in  doubt. 

Upon  a  refusal  of  the  board  to  grant  a  con- 
tinuance, the  defendant's  counsel  left,  and  tbe 
hearing  proceeded,  at  which  "proof  satis- 
factory" of  the  defendant's  violation  of  coa- 
ditioD  of  his  license  was  found,  and  his  Uoeose 
was  revoked. 

It  was  a  matter  of  discretion  upon  tbe  part 
of  the  board  of  aldermen  whether,  under  all  the 
circumstances  in  the  case,  of  which  they,  and 
they  alone,  could  and  would  have  particular 
knowledge,  the  defendant  bad  such  "a  reason- 
able opportunity"  to  be  beard  as  was  inlcoded 
by  the  statute.  And  the  presiding  judge  in  the 
superior  c»urt  properly  ruled,  as  a  matter  of 
law,  that  the  revocation  was  vidid. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
It  Is  admitted  by  tbe  defendant  that  tbe  rec- 
ord of  the  board  of  aldermen  showed  that  bis 
license  had  been  by  it  declared  to  be  forfeited, 
upon  proof  satisfactory  to  the  b<rard  that  he 
bad  violated  the  conditions  of  the  license;  and 
that, this  was  done  after  notice  to  him  and  an 
opportunity  to  be  heard.  Pub.  Stat.  chap.  lOO, 
§  16.  Commomcealthy.  }foylan,  1 19  Mass.  109; 
Commonwealth  Y.  IIarknets,12SHass.  76.~  He 
contends,  however,  that  the  facts  which  he  of- 
fered to  prove  show  that  he  did  not  have  a  reas- 
onable opportunity  to  be  heard.  His  alleged 
grievance  is  that  on  account  of  his  illness  be  was 
^titled  to  a  continuance  of  the  hearing,  and 
that  this  was  refused.  Tbe  defendant  was  rep- 
resented hj  counsel,  who  left  after  the  request 
for  a  contmuaoce  had  been  refused.  It  thus 
appears  that  the  board  of  aldermen  had  juris- 
diction over  the  subject-matter,  and  over  the  | 
person  of  the  defendant,  so  far  as  was  required 
in  order  to  enable  it-to  determine  the  ques- 
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kkn  before  the  board.  The  motion  for  a  con- 
iootoce  was  addressed  to  the  discretion  of  the 
board.  We  need  not  decide  whether  th^  man- 
iter  in  which  this  diecretion  was  exercised  can 
be  reviewed  by  this  court;  for,  if  this  can  be 
tttne,  it  can  only  be  by  some  proceeding  to 
•whidi  the  board  of  aldermen  Is  a  party. 
Rneptieiu  overruled. 


COJtMON  WEALTH  of  Maasachuaetla 

V. 

John  BUCKLEY  «f  at. 

3.  la  an  Indictment  charging  defendant 
with  threateninf^  to  accuse  a  person  of 
a  raime,  the  nwue  of  the  person  threat- 
ened  is  aacessary  to  the  Identity  of 
the  offense  chained  in  the  indictment, 
and  mumt  be  proved  as  set  forth. 
In  Hassachasetts  a  middle  name  or 
Initial  is  part  of  the  name.  andaTari- 
aaee  in  r^ard  to  it,  in  an  indictment, 
islktaL 

%  It  eaABot  be  aald,  as  matter  of  law, 
that  A  and  E,  when  used  ae  a  middle 
initial  in  a  name,  are  the 


COMMOBWBALTH  V.  BDCKLBT. 


147 


0 


(Plymouth  October  90,  1887.) 

K  defendant's  exceptions.  8u»tained. 
The  Indictment  charged  that  the  defend- 
aots  at  Brockton,  on.May  14,  1887,  "know- 
ing, willfully,  and  maliciously  did  verbally 
thieaten  to  accuse  one  Frank  E.  White,  of 
.Brockton  aforesaid,  of  having  committed  the 
crime  of  burning  a  building  not  his  own,  to 
'wit"  the  store  of  John  D.  White,  bywords  then 
and  there  knowinely,wnif  ully.  and  maliciously 
■pAeo  of  and  to  the  said  Frank  E.  White,  aub- 
s*antiany  as  follows: 

"  'You'  (meaning  the  said  Frank  E.  White) 
'sre  Uie  man  that  set  the  Are;  and  unless  you 
■nve  OS  $100  we  will  make  it  hot  for  you. 
We  will  make  a  jailbird  of  you,' — with  in- 
tent then  and  there  to  extort  money,  to  wit, 
the  ram  of  $100,  from  him,  the  said  Frank  £. 
White,  against  the  peace,"  etc. 

At  the  trial  in  the  Superior  Court  for  Ply- 
iQouUi  County,  before  Thompson  J.,  it  was 
proved,  but  the  attention  of  the  court  was  not 
railed  to  the  fact  until  after  the  commence- 
oMiit  of  the  charge,  that  the  name  of  the  per- 
son leferred  to  and  designated  in  said  indict- 
nient  as  Frank  E.  White  was  Frank  A.  White, 
and  not  Frank  E.  White;  and  there  was  noevi- 
dcDce  tending  to  show  that  said  Frank  A. 
White  had  ever  been  known  or  called  Frank 
C  White  until  so  designated  in  the  indictment; 
ud  thereupon  the  de^ndants  asked  the  court 
to  mle  that  there  was  a  variance  between  the 
allegations  in  said  indictment  and  the  proof, 
■nd  that  by  reason  of  said  variance  the  jury 
sbonld  retom  a  Terdict  of  not  giUlty. 

nieooiiTt  ref^ised  to  so  mle.and  ruled  that,  if 
the  jury  were  satisfied  that  Frank  A.  White  is 
the  person  called  Frank  £.  White  in  the  in- 
dictDent.  there  was  no  variance  as  claimed  by 
defendants.  The  jury  returned  a  verdict  of 
snil^,  and  the  defeodants  alleged  exceptions. 
.  Mmrt.  J.  IL  A  T.  C.  Di^,  for  defend- 
nM: 


The  indictment  should  have  been  quashed, 
as  it  does  not  allege  that  defendants  threatened 
to  accusQ  Frank  E.  White  of  a  crime  or  of* 
fense.  It  is  only  the  willful  and  malicious 
burning  of  a  building  that  is  made  a  crime. 

Pub.  Stat.  chap.  208.  g  4. 

The  indictment  does  not  allege,  excepting 
argumentatively,  that  defendants  threatened  to 
charge  Frank  £.  White  with  having  willfully 
and  maliciously  burned  the  building  or  store 
of  John  D.  White,  and  is  therefore  bad. 

Commonweaith  v.  Bannds,  10  Mass.  530; 
(hmmonuiealih  v.  Call,  21  Pick.  516, 531;  JTura* 
V.  Commonmaltk,  6  Met.  224-284. 

The  crime  or  offense  that  the  defendant 
threatened  to  accuse  another  of  has  been  set 
forth  in  terms  fully  and  technically  descripttve. 

See  Pub.  Stat.  chap.  202,  g  SO;  Oommon- 
weaXtJt  V.  Ooodmn,  132  Mass.  19. 

The  government  was  bound  to  prove  the 
sulfations  in  the  indictment  that  John  D. 
White  was  the  owner  of  the  boilding,  of  the 
burning  of  which  the  indictment  alleges  the  de- 
fendants threatened  to  accuse  the  said  Frank 
E.  White. 

Comnumuiealih  v.  Wade,  17  Pick.  895. 

The  rulings  given  by  the  court  in  place  of 
the  one  aslira  were  applicable  only  to  i)rosecu* 
tions  of  offenses  in  relation  to  or  affecting  real 
or  personal  estate,  and  were  erroneous. 

Pub.  Stat.  chap.  S14,  g  14. 

The  govemment  was  bound  to  prove  thai 
the  name  of  the  party  allied  to  have  been 
threatened  was  Frank  E.  White. 

GommomedolUi  v.  P^fie,  13  Cush.  373;  Oom- 
monmalth  v.  MAan,  11  Gray,  831,  and  cases 
cited. 

Mr.  Andrew  J.  Waterman.  AUg-Qen.^ 
for  the  Commonwealth: 

The  rulings  of  the  court  were  correct 

The  motion  to  quash  ttie  indictment  was 
properly  overruled;  it  was  substantially  in  the 
laogu^e  of  the  statute,  and  sufficient. 

(hmmonwealthv.  JfurpAy.lS  Allen,450;  C&tn- 
monteealtk  v.  Carpenter,  108  Mass,  15;  Oom- 
tnonwealth  v.  Moulton,  108  Ma^s.  807;  Gammon- 
wealth  V.  Doru$,  108  Mass.  488;  Offmmonwealtk 
V.  Andrem,  183  Mass.  388;  Ommonwealth  v. 
Qoodwin,  139]t&t8S.lS;  OommmviealiKY.Baeont 
185  Mass.  631;  CommonwaUh  v.  PhUpot.  130 
Mass.  59. 

The  ruling  of  the  court  upon  the  question  of 
variance  is  m  accordance  with  many  prece- 
dents. 

State  V.  WiUiama,  60  Iowa,  98;  Sex  v.  Ne}r. 
man,  1  Ld.  Baym.  563;  Bish.  Cr.  Proc.  %  688; 
Edmundam  v.  State,  17  Ala.  179;  MtOer  v.  Peo- 
ple. 89  Hi.  457;  Ghaen  v.  State.  53Ind.  847;  fto- 
ple  v.  Cook,  14  Barb.  359;  State  v.  Manning, 
14  Tex.  403;  Dodd  v.  State,  2  Tex.  App.  58. 

The  court  properly  refused  to  rule  as  request- 
ed upon  the  point  of  the  ownersliipof  the  prop- 
erty, and  rightly  ruled  that  if  White  was  in 
possession  of  the  store  there  would  be  no  vari- 
ance. 

Otmvwnweaith  v.  DtUe,  2  Mass.  (L.  ed.)  890. 
4  Kew  Eng.  Rep.  200, 144  Mass.  868;  Pub.  Stat, 
chap.  214,  g  14;  Oommanwealth  v.  Gh4d^n, 
U4  Mass.  277. 

Hoimea.  delivered  the  opinion  of  the 
court: 

The  name  of  the  person  threatened  is 
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oeasMT  to  the  identity  of  the  ofleoce  charged  in 
the  inaictment,  and  therefore  most  be  proved 
as  set  forth.  Oommonweaithy.  Mthan,  11  Qrar, 
821. 

It  ia  settled  in  this  Commonwealth  that  a 
middle  name  or  initial  ia  ipext  of  the  name, 
and  a  variance  in  regard  to  it  is  fatal.  Gom- 
mofiweatth  v,  Perkint,  1  Pick.  888;  Common- 
wealth  T.  EaU,  8  Pick.  262;  Ommmwealth  v. 
Shearman,  11  Cush.  646. 

The  rullne  that  there  was  no  variance  if 
Frank  A.  White  was  the  person  called  Frank 
E.  "White  In  the  indictment  probably  went 

Xn  the  ground  that  the  E.  might  be  reject- 
is  surplusage,  as  is  held  In  some  States.  It 
cannot  be  said,  as  matter  of  law,  that  A  and  E 
are  the  stfme.   There  was  no  evidence  that 
theparty  was  ever  called  Frank  E,  White. 
SaeeptfoM  guttaiiud. 


Emory  A.  SQUIRES 
e. 

Inhabitants  of  AMHERST. 

1.  A  receipt  acknowledging  the  payment 
of  money  "in  full  of  all  demands  for 
damage  sustained  on  the  highway*^  is 
not  only  a  receipt,  but  an  agrreement 
that  the  money  is  received  in  tall  pay- 
ment of  all  demands  for  damag^ee  sus- 
tained by  reason  of  the  defect  in  the 
highway  referred  to. 

2.  Such  agreement  cannot  bo  variod  or 
oontrolied  evidenoe  of  an  oral  ogree- 
mrat  made  oontem^raneonsly  with  it 
and  inconsistent  with  its  terms. 

8.  An  oral  agreement,  offered  to  be 

firoved,  made  contemporaneously  with 
he  written  agreement, — that  the  re 
oefpt  covered  only  the  claim  for  dam 
ages  to  plaintiflTs  property,  and  did  not 
include  the  claim  for  damages  to  his 
person,  and  that  there  was  a  distinct 
agreement  that  plaintiff  should  be  paid 
something  more  if  it  appeared  that  he 
bad  been  Injured  in  his  person,— is  in- 
eonststent  vrith  the  writing;  and  a  mis- 
take or  misnndorstaadIng>(On  the  part 
of  plaintiff,  of  the  legral  Import  of  the 
written  (^^r^iuent,  is  not  ag^tuidfbr 
avoidinc  it  at  common  law. 

fHampalitre — Filed  October  81^  1887.) 

ON  plalntifTs  exceptions.  Overruled. 
Action  of  tort,  under  Pub.  Stat.  chap.  53, 
to  recover  for  personal  injories  sustained  on 
a  highway. 

The  plaintifF  testified  to  receiving  personal 
injuries,  and  damage  to  a  wagon,  horse,  and 
huness,  on  the  evening  of  December  81,  1685, 
bv  running  off  the  end  of  a  culvert  by  reason 
of  the  lack  of  a  railing  on  a  way  in  defendant 
town,  which  it  was  bound  to  keep  in  repair; 
that  he  fell  into  water  a  foot  deep;  that  the 
wagon  fell  on  to  his  chest  and  kept  him  in  the 
water  for  some  time;  that  be  went  hmne  sev- 
eral miles,  being  carried  a  part  of  the  way, 
feeUng  a  Uttle  lame;  that  t^e  next  morning  be 
went  to  get  the  horse,  wagon,  and  hamew 
which  he  had  l^t  at  or  near  the  place  of  in- 
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jury  over  night,  still  feeling  a  Uttle  lame,  bat 
able  to  walk  comfortably;  that  the  next  mon- 
ing  after  the  Injury,  while  getting  his  pn^ierty, 
he  went  to  see  one  Stone,  who  was  a  aelect- 
man  of  Amherst,  about  the  accident;  tbey 
went  together  to  the  place  where  tbe  accideni 
occurred;  that  Stone  said  to  plaintiff:  "You 
want  to  get  your  wagon  repaired,  I  suppose, 
and  are  you  hurt?  Plaintiff  replied  that  he 
felt  rather  lame  and  sore.  Stone  said  perhaps 
it  was  only  a  cold,  and  asked  plaintiff  how 
much  he  would  take  to  settle.  Plaintiff  said 
he  would  take  $60  and  make  it  all  even. 
Stone  said  he  should  never  pay  that,  as  long  as 
plaintiff  was  not  injured  himself,  and  it  would 
not  take  $50  to  make  the  repairs.  The  plain- 
tiff replied  that  if  he  was  not  injurea  he 
wanted  nothing,  except  for  the  repain.  Stone 
said  he  guessed  it  was  a  cold  only.  Plaintiff 
said  if  he  was  not  injured  he  would  be  willing 
to  take  that,  as  he  wanted  only  what  was  right 
of  the  town.  Stone  said,  if  tbe  plaintiff  was 
injured,  he  was  ready  to  do  what  was  ri^t. 
This  talk  was  in  the  yard  of  one  Cooley. 

Plaintiff  was  to  be  paid,  according  to  tbe  talk, 
$10,  and,  if  he  was  injured,  was  to  be  paid  what 
was  r^t.  Stone  said  he  would  pay  more  if 
plaintiff  was  injured,  wrote  the  leceipt  annexed, 
and  read  it,  and  plaintiff  signed  It.  Plaintiff 
could  not  say  that  he  read  it  lust  as  it  was 
written,  and  could  not  say  that  be  did  not;  but 
it  had  in  it  all  demands  for  damages,  but  noth- 
ing about  penonal  injuries,  and  he  did  not  un- 
derstand that  it  covered  them. 

Plaintiff  said  be  signed  it.  as  long  as  Stone 
^reed  to  p^  him  more  If  he  was  injured. 
He  also  testified  that  he  could  read  it  himself. 
He  testified  also  that  Stone  estimated  what  the 
repairs  would  cost,  and  that  it  would  be  less 
than  $10,  —that  plaintiff  would  have  somethhig 
left  for  his  trouble,  of  the  $10, — and  took  out 
$10  from  his  pocket,  and  banded  it  to  plaintiff, 
who  took  it. 

The  cost  of  said  lepaiis  was  in  f  set  abont  $8. 
The  presiding  judge  asked  tbe  plaintiff's  counsel 
if  he  claimed  that  mere  was  any  fraud  in  procur- 
ing this  writing,  who  replied  that  he  did  not, 
but  did  claim  there  was  a  mistake  about  the 
writing;  that  the  minds  of  the  parties  did  not 
meet  on  the  proposition  that  tiiere  was  a  settle- 
ment of  any  claim  for  personal  injuries,  or  any 
other  than  for  the  property  damage;  and  that 
there  was  a  distinct  understanding  and  acree- 
ment  that  plaintiff  was  to  be  paicT  more  if  he 
was  injurea  in  his  person,  at  the  time  the  writ- 
ing was  signed,  and  that  it  did  not  express  tbe 
understanding  of  plaintiff. 

The  plaintiff  offered  to  show  by  the  above 
testimony  and  other  evidence  of  the  same 
kind,  and  by  his  testimony,  that  be  did  not  un- 
derstand that  he  was  setung  for  personal  in- 
juries; that  the  writing  was  procured  by  mis- 
take; that  he  did  not  understand  he  was  settling 
for  personal  injuries;  and  claimed  the  ri^t  to 
go  to  the  jury  on  that  question  and  on  tbe 
whole  case.  But  the  court  ruled  that  the  writ- 
ing could  not  be  thus  controlled,  and.  subject 
to  pl^tiff'a  exceptlMi,  dhrected  a  verdict  for 
defendant 

Plaintiff's  counsel  stated  that  he  should  ask 
for  damages  for  personal  injuries  only.  After 
about  five  days  from  the  injury,  plaintiff  was 
taken  quite        as  harhaq  Jfwmd  in  chief, 

Digittzed  by  VjOtJy  It     g  MASSw 


1887. 


Lane  v.  Bolhan. 


14» 


ind  suffered  much  in  bis  back,  bead,  and 
annwh,  as  a  result  of  his  being  thrown  down 
I  be  bank  as  before  herein  described,  and  was 
diaabkd  for  a  conaiderable  time. 

ft  vas  coDoeded  that  tbe  town  had  ratified 
the  act  of  said  Stone  as  a  settlement,  at  a  town 
Dwetinjr,  accepting  the  selectman's  report 
deseritHBg  such  settlement. 

The  leferred  to  above  is  as  foUows: 

Amherst,  January  1, 1886. 
Received  of  F.  L.  Stone,  for  the  town  of 
Amherst.  $10infull  of  all  demands  for  damage 
sustained  on  the  highway  near  the  bouse  of 
Aldai  Cooley,  on  the  evening  of  Dec.  81,  1885. 

Emory  A .  Squires. 

Mr.  WUlimm  O.  Bassett.  for  plaintiff: 
The  ruling  of  the  court  was  an  interpretation 
of  the  written  instrument.  The  contention  of 
phmtifr  va«  that  the  paper  was  procured  un- 
der mch  ciicamstauces  of  mistake  as  to  render 
ft  ineffectual,  as  evidence  of  accord  and  satis- 
fiction,  to  bar  plaintiff's  right  of  action  for 
peiMHuU  injuries.  There  was  evidence  for  the 
jory  oo  this  question.  It  was  error  not  to  sub- 
tBit  it  to  them  with  instructions  similar  to  those 
■{mired  in  Cur  ley  v.  Ham'g,  11  Allen,  113. 

Tbe  cases  relied  on,  of  Oom  v.  EUiion,  1S6 
Han.  008;  Leddg  v.  Barney,  189  Mass. 
m;  Otbom  T.  MaHha'»  Vineyard  R.  R.  Oo. 
I  Mass.  (L.  ed.)  124,  1  New  Eng.  Rep.  452, 
140  Mass.  549;  Weiion  v.  Chamberlin.  7  Oush. 
404;  Stoney.  Diekinton,  6  Allen,  29;  Brown  v. 
Cambridge.  8  Allen,  474,  wherp  the  question 
wss  not  as  to  the  validity  of  the  release,  but  iu 
effect,  have  no  application  to  the  fticts  presented 
in  tills  case. 

The  paper  was  procured  by  an  u;reement 
litaX  more  ^ould  be  paid  if  plaintiff  was  in- 
jorcd  in  perscHt.  In  that  event  the  payment  it 
evidenced  was  not  to  be  in  full. 

£«  V.  Lnneaahire  &  T.  R.  Cfe.  L.  B.  6  Ch. 
527;  8.  a  19  W.  R  729;  25  L.  T.  N.  8.  77; 
B»ixrU  V.  Baatem  dmntiea  R.  Co.  1  Fost.  & 
r.-WiiBidealY.  Great  WtaternR.  Oo.  Id.  706. 

Tbe  legal  effect  oi  the  instmment  was  not  to 
pievnt  a  recovery  for  personal  injuries.  The 
words  "!n  full  of  all  demands  foraama|^  sus- 
tamed"  have  not  a  broad  enough  meaning  for 
ihat.  The  statute  places  "bodily  injury"  in 
ai^Ukesis  to'  "damage  in  his  property."  The 
ioKniment  only  deals  with  the  Istter. 

Pah.  Stat.  chap.  S3.  ^  18.  See  Pub.  Stat, 
chip.  I<r7,  g  94,  title.  Negiigenee  cf  TtnoM. 

At  least  a  case  of  latent  amblgmty  was  pre- 
■ented,  to  explain  which  parol  testimony  was 
admiiEible:  and  the  testimony  showed  clearly 
ihit  personal  injuries  were  not  settled  for. 

Snwai  V.  Adamt.  8  Gray,  72;  8wett  v. 
Amav,  103  Mass.  806;  ^ler  v.  Webb,  125 
Xm.  88;  3  Add.  Gout  p.  783;  8mi^  r.  Jef- 
fnm.  15  Heea.  &  W.  561,  S62. 

Mr.  D.  W.  Bond*  for  defendant: 

The  ndhig  of  the  court  that  the  writing 
rigned  by  the  plaintiff  could  not  be  controlled 
IB  the  plaintiff  proposed,  and  directing  a  ver- 
dict for  the  defendant,  was  correct. 

It  was  not  claimed  that  the  plaintiff  was  In- 
dtwed  to  siCT  the  writing  by  any  fraud  prac- 
ticed aponnfm. 

The  j^ntlfl  daimed  there  was  a  mistake 
sboot  the  mttbig;  that  tbe  minds  of  the  pai^ 
tietdid  not  meet  upon  tbe  settlement  as  stated 


in  the  writing.  The  plaintiff  offered  to  show 
that  be  did  not  understand  he  was  settiing  for 
personal  injuries. 

The  writing  is  "in  full  of  all  demands  for 
damage  sustamed  on  the  highway"  on  the  eve- 
ning of  December  81,  1885.  Such  a  writing 
has  been  held  by  our  courts  to  constitute  a  con- 
tract and  an  accord  and  satisfaction,  and  not  to 
be  controlled  by  parol  evidence. 

Brown  V.  Cambridge,  3  Allen,  474;  Stone  v. 
Diekinxm,  S  Allen,  29,  33;  StoM  v.  Diekinton, 
7  Allen,  36:  CWfey  v.  Harris,  11  Allen,  113; 
Simons  v.  Almjf,  103  Maas.  88;  Gou  v.  EUiton, 
136  Mass.  508;  Tjeddy-f.  Barney,  139 Mass.  894; 
Otbom  v.  Martha'*  Vineyard  ft  R.  Co.  1  Mass. 
(L.ed.)  124, 1  New  Eng.  Rep.  462;  140  Mass.  549. 

Field,  delivered  the  opinion  of  the 
court: 

In  an  action  at  law  in  this  Commonwealth, 
the  written  paper  put  in  evidence  by  the  de- 
fendant is  regarded  not  only  us  a  receipt  ac- 
knowledging uie  payment  of  money,  but  as  an 
agreement  that  the  money  is  received  In  full 
payment  of  all  demands  for  damages  sustained 
by  reason  of  the  defect  in  the  highway  com- 
plained of;  and,  so  far  as  the  written  paper  con- 
tains an  agreement,  it  cannot  be  varied  or  con- 
trolled by  evidence  of  an  oral  agreement  inade 
contemporaneous  with  it,  and  Inconsistent 
with  its  terms.  Osftwft  v.  Martha's  Vin^ard 
R.  R.  Oo.  1  Mass.  (L.  ed.)  124,  1  New  Eng. 
Rep.  452,  140  Mass.  549;  Leddyw.  Barney,  189 
Mass.  894;  Ooss  v.  BUison,  186  Uass.  608; 
Bromn  v.  Cambridge,  8  Alloi,  474;  OuH^  v. 
Harris,  U  Allen,  113. 

It  was  not  claimed  by  the  plaintiff  at  the 
trial  "that  there  was  any  fraud  in  procuring 
this  writing"  which  at  common  law  would 
avoid  it,  and  the  plaintiff  has  not  attempted  to 
rescind  the  agreement  by  restoring  tbe  money 
he  has  received.  The  claim  is  that  there  was  a 
mistake  in  this,  that  the  plaintiff  understood 
that  the  receipt  covered  only  the  claim  for  dam- 
^es  to  his  property,  and  did  not  include  the 
cuiim  for  damages  to  bis  person,  and  that  there 
was  a  distinct  agreement  between  the  plaintiff 
and  Stone  that  the  plaintiff  should  be  paid 
something  more  if  it  appeared  that  he  had  been 
injured  in  his  person.  The  agreement  con- 
tained injlhe  receipt  is  unambiguous.and  clearly 
covers  all  demands  for  damages,  whether  to 
person  or  property;  the  oral  agreement,  which 
plaintiff  offered  to  prove,  is  plainly  inconsistent 
with  the  writing;  and  a  mistake  or  misunder- 
standing, on  the  part  of  the  plaintiff,  of  the  le- 
gal impcnrt  of  the  written  agreement,  is  not  a 
ground  for  avoiding  it  at  common  law. 

We  need  not  decide  whether  the  evidence  of- 
fered would  have  been  competent  if  the  plain- 
tiff had  intended  to  avail  himself  of  his  equi- 
table rights  pursuant  to  Stat.  1883,  chap.  228, 
§  14.  It  does  not  appear  that  the  evidence  was 
offered  or  the  exceptions  taken  with  reference 
to  tbe  rights  conferred  by  this  statute  upon 
plaintiffstn  actions  at  law. 

S^eeeptions  oterruUd, 


WtUlam  £.  LAIilE 
Calvin  HOLMAN. 


1.  Under  Pub.  Stat,  ojfjl^ 
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.  quirinfc  that  itoiie«  of  the  examination 
of  a  jndgwont  debtor  be  served  upon 
the  debtor  three  days  before  the  time 
fixed  for  the  exammation.  with  one  day 
additional  for  every  twenty-four  hours* 
travel,  serviee  most  he  made  as  many 
hoiirs  as  there  are  miles  of  travel,  before 
the  beginning  of  the  third  day  from  the 
day  fixed  for  the  examination. 

2.  The  meaning  of  the  statute  is  that  time 
for  travel  shall  be  allowed  at  the  rate  of 
one  hoar  for  each  mile. 

S.  An  arrest*  under  a  certificate  of  ar- 
rest issued  by  a  magistrate  on  the  de- 
fault of  the  debtor  to  appear  for  exam- 
ination after  insnfflcient  service  of 
notice,  is  illegal;  and  such  certificate 
will  net  proteot  the  creditor  at  whose 
request  it  was  issued  from  an  action  for 
false  imprisonment. 

4.  The  debtor  does  not  waire  the  illegal* 

of  such  arrest  by  recognizine  be- 
fore another  majdstrate  and  by  submit- 
ting to  an  exammation  for  the  purpose 
of  taking  the  poor  debtors*  oaUi,  and  by 
taking  such  oath. 

5.  Where  the  debtor,  after  obtaining  his 
discharge  from  arrest  on  giving  recog- 
nizance, submitted  himselfto  examina- 
tion for  the  purpose  of  taking  the  poor 
debtor's  oath,  and  Incurred  expenses  In 
sodoing, — feJcf,  that  such  expenses,  hav- 
ing been  voluntarily  incurred,  were  not 
proper  elements  of  dama^  in  an  action 
brought  by  him  for  false  imprisonment. 

nvoroeeter  Filed  OotoberZl,  ISST.) 

ON  report.  Judgment  on  wrdtet. 
Action  of  tort  for.false  impriBonment.  At 
the  trial  in  the  superior  court,  before  Staples, 
J.,  and  a  ju^>  the  following  facts  appeared: 
January  i,  1mI6,  thedefendant  caused  the  plain- 
tiff to  be  arrested,  by  James  M.  Drennan,  a 
depnW  sheriff,  od  an  execution  io  favor  of  Uie 
deieDdant,  against  Lane,  the  plaintiff,  issued 
out  of  the  Second  District  Court  of  Eastern 
Worcester,  to  wbicb  execution  was  annexed  the 
affidavit  of  Herbert  Parker,  and  certificate  (so 
called)  of  authorization  of  arrest  of  Christopher 
C.  Stone,  Justice  uf  said  district  court. 

Prior  to  the  issuing  of  said  certificate  (so 
called),  application  had  been  duly  made  to  said 
mi»istrsie,  Stone,  by  the  attorney  of  HoIdud, 
under  Pub.  Stat.  chap.  162,  §  18,  for  a  certifl- 
cate  authorizing  tbe  arrest  of  Lane  on  said  exe- 
cution, and  thereupon  Stone  had  issued  a  no- 
tice in  supposed  accordance  with  the  provisioDB 
of  said  chapter  163,  requiring  Lane  to  appear 
before  him  for  examination  at  the  time  stated 
therein.  The  notice  was  issued  November  18, 
1886. 

The  notice  was  served  on  Lane  at  10  o'olof^ 
in  the  forenoon  on  November  17, 1886,  Lane 
then  residing  at  Worcester,  a  place  fifteen  miles 
distant  from  the  place  of  return  named  in  said 
notice;  and  said  service  was  made  upon  Lane 
at  his  place  of  business  in  said  Worcester,  the 
same  being  the  same  distance  as  aforesaid  from 
the  place  of  return  named  in  the  notice.  On 
the  return  day  of  the  notice  Lane  did  not  ap- 
pear, and  at  10  o'clock  in  the  ftwenoon  of  said 
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day,  to  wit,  November  SO,  188S,  was  defaulted, 
by  the  said  magistrate.  Stone. 

Thereupon,  after  said  default,  the  magistrate. 
Stone,  issued  the  said  certificate  for  tbe  arrest 
of  Lane,  and  annexed  thesametotheerrocutlcMi 
aforesaid. 

It  appeared  that  Drennan  arrested  the  plain- 
tiff at  8  o'clock  p.  H.  on  said  January  4,  beUI 
plaintiff  in  his  custody  under  said  arrest  for 
about  two  hours,  and  tben  took  him  before 
Charles  R.  Johnson,  a  master  in  chancery,  in 
said  Worcester,  before  whom  Lane  entered  into 
a  reco^izance  with  surety,  in  the  form  pro- 
vided Dy  law  in  the  case  of  poor  debtors  ar- 
rested on  execution.  January  12, 1880.  lione 
gave  notice  of  his  desire  to  take  tbe  oath  for 
the  relief  of  poor  debtors,  and  notice  was  made 
returnable  January  15,  1886,  when  tbe  creditor 
appeared,  and  the  examination  of  the  debtor 
commenced.  Tbe  examination  was  continued 
several  times,  till  March  8,  1886.  when  the  said 
master  administered  the  oath  for  the  relief  of 
poor  debtors  to  lane.  Lane  paid  for  the  ser- 
vice of  tbe  notice  to  the  creditor,  January  15, 
$2.38;  he  also  paid  the  magistrate  $1  for  tiie 
notice,  and  91  for  tbe  final  certificate.  Lane 
also  paid  counsel  fees,  for  service  of  counsel 
in  the  matter  of  his  taking  tbe  oath  on  and  after 
January  12,  1886,  tbe  sum  of  $30,  and  it  was 
agreed  that  this  was  arBaaoDable  price  for  ser- 
vices rendered  after  January  12, 1886. 

It  also  appeared,  upon  the  question  of  dam- 
ages, that  while  under  arrest  I^e  look  counsel 
as  to  how  he  should  recover  his  Uberty,  and 
paid  therefor  the  siun  of  $5  as  counsel  fee,  and 
that  he  paid  tbe  master  the  sum  of  $5  as  a  fee 
upon  the  recognizance.    No  question  was  raised 
as  to  tbe  right  of  tbe  plaintiff  to  recover  the 
two  last-named  sums  as  part  <tf  tiie  damages,  if 
entitled  to  damages  at  aft;  but  the  defendant's 
counsel  claimed,  and  asked  the  court  to  rule, 
that,  as  respects  the  former  item,  to  wit:  the 
notice  to  take  the  oatb,  the  service  thereof,  the 
sum  paid  for  final  certificate,  and  for  counsri 
fees  for  services  on  and  after  January  12, 1886, 
and  as  to  alt  fees  and  expenses  aforesaid,  in- 
curred on  and  after  January  13, 1886,  tbe  same  I 
could  not  be  recovered  as  ihuI  of  the  damages  i 
in  this  action.   The  court  ruled  as  requested  j 
by  the  defendant,  and  directed  tbe  jury  not  to 
include  in  the  assessment  of  damages  the  sums  ' 
so  paid  by  tbe  plaintiff,  covered  by  the  request 
of  the  defendant    The  court  instructed  the  i 
jury  that  the  plaintiff  might  recover,  in  dam- 
ages, for  the  !os9  of  time  while  he  was  under 
arrest,  and  for  the  indignity  suffered  by  him  hy 
reason  of  the  false  imprisonment,  if  any  was  ! 
shown  in  this  case;  and  also  allowed  tbe  jury 
to  include  the  items  of  $1  for  tbe  said  recog- 
nizance, and  said  counsd.fee  of  $6,  In  the  as- 
sessment of  damages. 

The  defendant  also  asked  the  court  to  rule  ' 
that  tbe  arrest  and  detention  of  tbe  plaintiff 
was  lawful,  and  that  legal  justlflcatton  was 
shown  therefor.  Tbe  court  declined  so  to  rale, 
and  did  rule  that  the  notice  to  the  plaintiff 
issued  by  tbe  magistrate  under  Pub.  StaL  chap. 
162,  g  18,  was  insufficient,  and  that  no  suffi- 
cient service  thereof  was  made  upon  the  plain- 
tiff, and  thattbeplaintiffwasnotallowedthrae- 
by  sufficient  time  for  his  appearance,  and  tbat 
upon  the  facts  here  appearmg  the  arrest  was 
unlawful,  _  . 
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Tbe  joiy  found  for  the  plaintiff  and  assessed 
images  in  tbe  sum  of  $15.97,  and,  at  tbe  re- 
quect  of  the  parties,  tlie  court  reported  the  case 
&r  tbe  detCTinination  of  the  Supreme  Judicial 
Coort. 

Mr.  CI«orge  H.  Helleii»  for  plaintiff: 
1.  The  arrest  and  impiteonmentof  the  plain- 
tiff was  Qle^l.   The  notice  served  upon  him 
ns  insofficient. 

Pub.  Stat.  chap.  163,  g  18;  SttMort  t.  Oria- 
voM,  134  Mass.  891. 

Upon  qnestion  of  waiver,  see  Carlton  v.  Akron 
Smr  Pipe  Co.  139  Mass.  40. 

t.  The  jurf  dwuM  have  been  instructed  to 
aDow  tbe  plaintiff  damages  for  loss  of  time  and 
foreipenaes  actually  incurred  until  he  fuUy 
refined  his  freedom  from  imprisonment.  ' 

Fqtwm  v.  Harper,  18  Gratt.  (Va.)  64;  Bone- 
UtHr.  Botuttsfl,  80  Wis.  511;  2  Add.  Torte,  786; 
iVifcto*  V.  Bomey.  1  Cro.  &  M.  775;  Foxall  v. 
fiarjwtt,2El.  &B.  938. 

3&ttra.  Joha  W.  Corcoran  and  H«rb«rt 
Pmriwr.  for  defendant: 

The  court  erred  in  the  ruling  that  oo  suffi- 
cient sovice  of  said  notice  was  made  upon  tbe 
plsiotiff .  When  an  act  is  to  be  done  a  certain 
Domber  of  days  before  an'  event,  tbe  rule  of  law 
exdiuks  the  whole  day  of  tbe  event,  and  re- 
fnaee  to  recognize  fractions  of  a  day,  and  gives 
tte  actor  the  benefit  of  the  whole  day  on  whidi 
ttie  act  is  done. 

BuOer  v.  l^emenden,  13  Cush.  76;  Bemit  v. 
Letmard,  118  Mass.  503-507;  Stewart  t.  6ri»- 
»oU,m  Mass.  891,  393. 

Service  was  therefore  made  upon  the  debtor, 
allowing  not  less  than  tlu-ee  days  liefore  the 
time  fixed  for  the  e.xamination. 

And  tbe  qiiesdon  then  comes  up  on  the  con- 
metion  and  interpr^tion  to  be  given  to  the 
words  of  the  atatate,  "and  at  the  rate  of  one 
day  additional  for  every  twenty-four  mDes  of 
travel"  In  the  language  of  the  court  in  the' 
above  case  of  Stewart  v.  Oritaocid,  supra,  "the 
letter  of  tbe  statute  does  not  deal  with  fractions 
of  twenty-four  miles'  travel." 

In  the  contemplation  of  tbe  statute,  and  by 
itt  etinession,  twenty-four  miles  is  stated  as 
tbe  unit  of  travel  allowance,  and  that  which  is 
Sated  and  accepted  as  the  unit  is  not  stucepti- 
bie  of  division. 

It  is  contended  that  the  court  erred  in  tbe 
mling  Uiat,  upon  the  facts  and  pleadings  as  set 
forth  in  the  report,  the  jury  might  find  for  the 
pUiniiff.   The  plaintiff  cannot  now,  in  this  col- 
laierd  action,  for  the  first  time  impeach  the 
validity  of  a  proceeding  in  which  he  was  a 
party,  and  winch  had  jmfceeded  to  final  judg- 
ment, which  judgment  has  not  been  reversed 
or  set  aside. 
Htndriek  v.  Whittenyyre.  105  Mass.  39. 
Xo  actiiHi  lies  for  imprisoning  the  plaintiff 
process  which  is  voidable  only,  so  long  as  it 
qipeara  regular  upon  the  record;  but  he  should 
first  apply  to  tbe  court  to  have  it  set  aside. 
Begnolda  v.  O^rps,  8  Cat.  367. 
And  especially  is  this  true  if  the  plaintiff  has 
waived  the  error  by  availing  himself  of  his  im- 
pnaooment  for  tbe  purpose  of  obtaining  tbe 
benefit  of  an  Insolvent  Act.    And  the  report 
KtB  forth  that  ptiuntifl  did  avail  himself  of  the 
impriaooment  and  subsequent  proceedings,  for 
tbe  purpose  of  obtaining  such  boieflt. 
Bb^mUm  t.  Glmreh,  8  Cat  274. 


The  defendant  may  juatify^  under  process 
which  is  voidable  only,  while  it  continues  with- 
out being  set  aside  by  tbe  court 
.  ReyTioids  v.  Oorpt,  mpra. 

The  arrest  and  imprisonment  ceased  when 
he  was  discharged  from  the  custody  of  theoffl-  ■ 
cer;  and,  if  the  arrest  was  void  in  law,  certainly 
after  such  release  tbe  arrest  did  not  and  could 
not  continue:  nor  could  any  proceedings  based 
upon  any  obligations  entered  into  by  virtue  of 
such  arrest  have  any  legal  effect  as  binding  the 
plaintiff  thereunder. 

Allen  y.  Sited,  10  Cush.  875;  Warne  v.  Qm- 
itant,  4  Johns.  83. 

At  tbe  utmost  the  plaintiff  was  etititled  only 
to  such  expenses  as  he  in  good  faith  and  of  ne- 
cessity incurred  to  secure  bis  release  from  cus- 
tody,— and  all  such  charges  the  court  inatructed 
the  jury  to  inclade  In  tlw  assessment  of  dam- 
ages. 

Field,  J.,  delivered  tbe  opinion  of  the 
court: 

It  is  contended  that  the  arrest  was  imlawfnl 
because,  although  the  Certificate  of  arrest  was 
issued  ^ter  notice  to  the  debtor  to  appear  and 
submit  himself  to  an  examination,  pursuant  to 
Pub.  Stat.  chap.  162,  §  18,  tbe  service  of  the 
notice  was  insufficient.  The  statute  requires 
tbat  the  notice  be  aerrod  "  by  deUvering  an  at- 
tested copy  of  the  notice  to  the  debtor,  or  leav- 
ing the  same  at  his  last  and  usual  place  of  abode, 
allowing  not  less  than  three  days  before  tbe 
time  fixed  for  examination,  and  at  tbe  rate  of 
one  day  additional  for  every  twenty-four  miles' 
travel.  The  plaintiff  resided  at  Worcester, 
and  the  notice  was  served  upon  him  there,  on 
November  17,  1885,  at  10  o'clock  in  tbe  fore- 
nofm.  The  time  fixed  for  the  examination  was 
NovemtWT  30, 1886,  at  9  o'clock  in  the  forenoon, 
and  the  place  was  the  courtroom  in  Clinton, 
which  was  fifteen  miles  distant  from  the  plain- 
tiff's residence  in  Worcester,  and  the  same  dis- 
tance from  the  place  where  he  was  served  with 
the  notice. 

In  construing  statutes  which  provide  for  tbe 
service  of  process  or  of  notice,  when  the  process 
is  required  to  be  served,  or  the  notice  ^ven,  a 
certain  number  of  days  before  tbe  return  day, 
the  days  have  been  reckoned  by  excluding  the 
return  day,  and  including  thedav  in  which  the 
procese  is  served  or  the  notice  given;  and  frac- 
tions of  a  day  have  not  been  regarded,  because 
the  statutes  have  made  a  day  the  unit  of  time. 
Stewart  t.  Oritwotd,  184  Mass.  801;  Butter  v. 
Fessenden,  12  Cush.  78;  Bemit  v.  Leonard,  118 
Mass.  S02,  507.  If,  tbeo,  the  statute  had  not 
required  that  additional  time  be  given  for 
travel,  tbe  service  in  this  case  would  have  been 
sufiicient;  but  as  the  statute  requires  tbat  time 
be  allowed  for  travel,  in  addition  to  tbe  three 
days,  and  as  fractions  of  these  three  days  are 
not  regarded,  it  follows  that  the  earliest  time, 
on  which  a  notice  can  be  served,  if  time  is  al- 
lowed for  travel,  is  on  the  fourth  day  before 
the  day  fixed  for  tbe  examination.  In  estimat- 
ing tbe  time  to  be  allowed  for  travel,  it  is  plainly 
the  intention  of  the  statute  tbat  a  day  may  be 
divided.  Time  is  to  be  allowed  "  at  tlie  rate 
of  one  day  additional  for  every  twenty-four 
miles'  travel;"  tbat  Is,  at  the  rate  of  one  hour 
for  each  mile  of  travel.  The  plaintiff  was 
therefore  entitled  to  an  allowance  s)t  fifteen 
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hours  for  travel  io  addition  to  the  three  days' 
noUce,  and  therefore  the  service,  to  be  sofflcieot, 
should  have  been  made  at  least  fifteen  hours 
before  the  beginning  of  the  third  day  from  the 
day  fixed  for  the  examination.  Stewart  v. 
Oristeotd,  tupra. 

The  plaintiff  did  not  appear  in  obedience  to 
this  notice,  and  was  defaulted,  and  the  magis- 
trate thereupon  annexed  to  the  execution  a  cer- 
tificate of  arrest.  There  was  no  waiver  by  the 
plaintiff  of  the  defect  in  the  Kcrvice;  and  the 
act  of  the  magistrate  in  making  and  annexing 
the  certificate  to  the  execution  was  not  author- 
ized by  taw,  and  the  arrest  was  illegal.  While 
iba  process,  if  valid  upon  its  face,  may  protect 
the  oflScer,  it  does  not  protect  the  creditor  at 
whose  request  the  unlawful  act  Is  done;  and 
the  debtor,  by  recognizing  before  another  magis- 
trate, and  by  submittiag  himself  to  an  examina- 
tion for  the  purpose  of  taking  the  oath  for  the 
relief  of  poor  debtors,  and  by  taking  the  oath, 
does  not  waive  the  illegality  of  vie  arrest. 
Carttton  V.  Akron  Pipe  Sewer  Co.  189  Mass.  40. 

After  the  plaintiff  had  obtained  his  discharge 
by  ent^ng  mto  a  recognizance  before  CbarKS 
B.  Johnson,  a  master  in  chancery,  the  Im- 

Srisonment  was  at  an  end.  He  could  have  been 
iachargedf  rom  imprisonmentby  other  methods 
if  he  h^  chosen  to  employ  them.  After  his 
discharge  on  giving  his  recognizance,  he  was 
under  no  legal  obligation  to  appear  before  the 
ma^fltrate  and  sub^t  himself  to  an  examina- 
tion. He  could  have  succrasfuUy  defended  a 
suit  on  the  recognizance.  Bee  Steteart  v.  Chit- 
wold,  tupra.  The  expenses  incurred  after  he 
wa«  discharged  were  voluntarily  incurred,  and 
were  rightly  excluded  as  elements  of  damage 
resulting  from  the  arrest  and  imprisonment. 
By  the  terms  of  the  report,  Judffment  i»  toi» 
enUred  on  tfte  verdi<l. 


Charles  WHITNEY,  Admr., 
e. 

James  CLART. 

1.  Where  It  is  stated  in  defsnd&nt'a 
pF«a«ac«  that  he  k&d  given  a  prom- 
iBSory  note,  and  another  person 
present  la  reqneatedto  anu  does  there 
witaese  it,  and  before  witnessing  it 
rea^  it  over,  hia  testimony  that  the 
note  is  in  the  same  condition  as  when  he 
witnessed  it,  and  to  the  clreomstance,  is 
BOfflcient  to  prove  the  — fyH-j  of  tbe 
note. 

9.  A  note,  when  made  and  delivered,  is 
prima  facie  evidence  of  eonaidera* 
tlon. 

3.  The  surrender  of  a  note  given  by  de- 
fendant's son,  though  it  could  not  be 
enforced  at  lav,  is  eafflefent  eonsid- 
ermtlon  for  a  new  note  given  by  defend- 
ant. 

(Woroefter  Filed  October  SO,  1887.) 

ON  defendant's  exceptions.  Oterrvied. 
This  was  an  action  upon  the  following 
promisBCffy  note: 
668 


9878.  Steriing.  March  16.  18811. 

For  value  received  I  promise  to  pay  to  the 
order  of  John  H.  Davis  three  hundred  sod 
seventy-eight  dollars,  on  demand,  with  interest. 

His 

Witness,  Susan  P.  Ooodell.  James  X  Claiy. 

mark. 

Indorsement  Mar.  16,  188S.      Rec'd  97.00. 

Answer:  (1)  a  general  denial;  (8)  special 
denial  of  genuineness  of  signature;  (8)  want 
of  consideration.  At  the  trial  the  plaintiff 
proved  his  appointment  as  administrator  (A 
estate  of  John  H.  Davis,  and  testified  that  he 
found  said  note  among  the  papers  of  the  intes- 
tate. 

Susan  P.  Goodell  testified: 

"Kept  house  for  John  H.  Davis  at  Steriiog 
from  1881  to  1886." 

Q.  Is  that  your  signature?  (Producing 
note.) 

A.  Yes.  Jumes  Claiy  came  to  farm  at  Ster- 
ling where  Davis  lived.  Davis  and  Clary  were 
in  dining-room  adjoining  kitchen.  I  was  in 
kitchen,  and  door  was  a]»r  between  the  rooow. 
Davis  wrote  the  note.  I  heard  him  read  it  to 
Clary,  then  he  steps  to  the  door  and  wanted  rae 
to  put  my  name  on  note  to  witness  it.  I  went 
in  there;  remember  I  took  the  pen  out  of 
Clar3r'B  hand  and  wrote  with  same  pen.  I  did 
not  see  Clary  do  anything  with  pen, 

Q.  Did  be  say  anything?  _  _ 

A.  Mr.  Davis  says:  "This  is  Mr.  Clair,  WD - 
liam's  father,  who  is  taking  up  Wlllhun^  note, 
giving  bis;  and  I  want  you  to  witnen  it." 

Q.  And  you  signed  it? 

A.  Tes;  I  read  the  note  ttefore  I  wltnemd 
it   It  was  in  same  condition  then  as  now. 

On  cross-examination  this  witness  testified: 
"Mr.  Davis  told  me  it  was  a  renewal  of  Wil- 
liam Clary's  note.  Davis  said  he  granted  a  re- 
newal because  William  had  died.  I  do  not 
remember  that  James  Clary  said  anytlung. 
After  I  dgned  the  note  I  immediately  I^t 
the  room;  was  in  the  room  only  a  short  time. 
Do  not  know  of  any  monev  being  paid  that  day. 
I  knew  the  amount  of  tne  note  at  the  time, 
and  have  forgotten." 

Q.  You  cannot  testify  to  anything  opcm 
that  note  other  than  your  handvniting? 

A.  No;  the  rest  of  note,  except  my  name, 
is  in  Davis's  handwriting. 

Plaintiff  then  offered  note  In  evidence; 
defendant  objected;  the  court  allowed  the  note 
to  be  given  in  evldence.and  defendant  excepted. 

The  plaintiff  then  rested. 

James  Clary,  the  defendant,  testified:  "All 
the  dealing  I  ever  had  with  Davis  waa 
when  I  bought  a  cow  and  gave  my  note  for 
|50.  Never  signed  a  note  for  renewal  of  Wfl- 
Uam's  note.  Saw  Davis  when  Z  paid  balance 
for  cow;  did  not  see  Mrs.  Goodell;  saw  no  i»ne 
In  room;  did  not  stay  long.  Never  got  any 
money  from  Davis.  Never  saw  the  witness  to 
note,  Susan  P.  Goodell,  at  Davis's  house,  and 
never  knew  of  h^  witnessing  any  nMe  or  other 
instrument  rigned  by  me.  Hy  son's  name  waa 
William  Henry  Clury;  he  died  ten  years  ago 
last  April.  William  borrowed  $400  from  Davis 
and  ^ve  his  note  and  used  the  money  tn 
building  a  house  upon  real  estate  owned  by 
him.  Do  not  know  if  Davis  held  thb  note 
when  he  died.    Do  nottaiow  what  became  of 

Digitized  by  LjOOgFC    $  ^i^t 


1S87. 


Whttnet 


V.  Clary. 


16S 


it.  Did  not  receive  it  from  Davis  since  my  son 
£edL  Never  bad  any  talk  with  Davis  about 
this  note  before  or  nnce  William  died;  the 
only  transaction  I  ever  had  with  him  was  when 
I  bou^t  cow  and  gave  note  for  it.  Did  not  go 
ibere  aDT  time  when  Davis  wrote  a  note  and 
read  it  to  me.  Nothing  was  said  to  me  about 
ttkincup  William's  note." 

Q.  Tou  were  the  admintetntor  of  William 
Clity's  estate! 

A.  Tea. 

Q.  The  date  of  adminiBtratton  was  April  18, 
1876*  (Producing  letter  of  administraiion.) 
A.  Yes. 

Defendant  then  put  in  evidence  letter  of  ad- 
mhustiatioD  on  William  H.  Clary's  estate.  It 
ai^Kared  that  defendant  Clary  was  the  only 
hnr  of  bis  son  WiHiimi.  vho  at  the  time  of  bfs 
deeeise  owned  the  real  estate  upon  which  he 
had  used  the  money  loaned  him  by  Davis. 
ndBwasall  the  material  evidence  offered  to 
prove  condderatioD  of  said  note.  The  defend- 
KDt  then  asked  the  court  to  rule  that  the  plain- 
tiff iud  not  ofTered  any  evidence  which  would 
warrant  the  jury  in  finding  that  there  was  any 
MMMideration  for  said  note,  or  that  would 
wanaot  a  Teidict  for  the  plaintiff.  The  court 
dedined  to  so  rale/  and  submitted  the  case  to 
the  jury  with  instructions  as  to  the  prima 
faae  proof  supplied  by  the  note  itself,  if  its  ex- 
ecnticHi  was  proved,  as  to  the  burden  of  proof, 
and  as  to  the  right  of  the  jurv  to  determine 
upon  the  whole  case  the  evidential  value  of 
this  ^nut/atf& proof;  which  instructions  were 
not  excepted  to.  The  jury  returned  a  verdict 
the  plaintiff  for  the  amount  of  said  note 
and  interest;  and  the  defendant,  being  aggrieved 
by  the  said  rulings  and  refusals  to  rule,  ex- 
ceoled  thereto. 

Matn.  JoImW.  CoreoranandThonaae 
F.  Gallwher,  for  defendant: 

The  bnraen  was  on  plaintiff  to  prove  that 
the  defendant  signed  the  note  in  the  presence  of 
tke  attesting  witness. 

Bolden  v.  JenJciru.  13S  Mass.  447. 

It  nowhere  appears  from  the  testimony  of  the 
witaesa  Goodell,  that  defendant  signed  the  note 
in  her  presence,  or  even  that  his  ^gnature  was 
iqiOD  it  when  she  signed  her  name  thereto  as 
an  attesting  witness. 

There  was  do  consideration  for  the  note.  The 
fimtitt  claimed  that  the  note  sought  to  be  re- 
eorered  was  ^ven  by  defendant  in  payment  or 
suitfaction  of  a  prior  note  given  by  defend- 
ant's deceased  son,  William  Clary,  to  plain- 
tiff's intestate,  John  H.  Davis.  It  was  therefore 
incnmbent  upon  the  plaintiff,  in  order  to  estab- 
Usfa  a  l^al  consideration  for  defendant's  note, 
to  prove  that  WiUiam  Clur's  note  was  riven 
up  by  Davis,  and  delivered  to  Uie  defendant. 

VtKeover  there  was  evidence,  undisputed, 
tndiBg  to  show  that  WiUiam  Clary's  note 
*ta  outlawed  at  the  time  the  note  in  suit  was 
lOmd  to  have  been  made,  and  also  that  the 
ttia  note  of  WiUiam  Clary  was  never  delivered 
to  or  received  by  the  defendant. 

The  case  finds  that  the  note  declared  on  was 
viiboat  a  legal  conrideratlon,  and  a  niidvm 

Bm  "v.  Buekmtjuter,  5  Pick.  891;  Wiaiamt 
V.  SidioU,  10  Gray,  88. 
Udeas  the  evidence  is  sufficient  to  warrant 


B  jury  in  finding  a  valid  considemtion  for  the 
instrument,  the  action  cannot  be  maintained. 

Warren  v.  Xtwfle,  196  Mass.  840. 

Mmrs.  A.  NoreroM*  H.  C.  Hajrtwell, 
and  C.  F.  Bakar,  for  plaintiff: 

I.  The  execution  tit  the  note  was  sufficiently 
proved,  and  the  note  was  properly  received  in 
evidence. 

The  evidence  showed  that  the  note  was 
read  to  the  defendant;  that  in  the  presence  of 
the  defendant  the  attestingwitnees  was  request- 
ed by  the  payee  to  put  her  name  on  the  note, 
to  witness  it;  that  Davis,  the  payee,  said: 
"ThisisJIr.  Clary,  William's  father,  who  is. 
taking  up  William's  note,  giving  his,  and  I 
want  you  to  witness  it;"  that  she  took  the  pen 
from  defendant's  hand  and  witnessed  the  sig- 
nature; and  that  the  note  was  in  the  same  con- 
dition then  as  when  produced  at  the  trial. 
This,  in  defendant's  presence  and  without  ob- 
jection from  him,  was  an  admission  that  it  was 
Lis  note  and  that  he  bad  signed  it.  It  was  suffi- 
cient to  bring  the  note  within  the  rule  given  to 
constitute  an  attested  note,  viz.:  '"The  witness, 
must  put  his  name  to  it  openly,  and  under  cir- 
cumstances which  reasonably  indicate  that  his- 
signature  is  with  the  knowledge  of  the  promisor 
and  is  a  part  Of  the  same  transaction  with  the 
making  of  the  note." 

Drury  v.  Vannevar,  1  Cush.  276;  Svmey  v. 
Aikn,  115  Mass.  604;  1  Oreenl.  Ev.  ^  569  a. 

The  silence  of  the  defendant  imder  such  cir- 
cumstances would  amount  to  an  adoption  of 
the  stenature,  if  he  had  not  himself  written  it. 

II.  The  signature  having  been  proved,  the 
note  itself  is  prima  facie  proof  of  consideration. 
It  further  appeared  in  evidence  that  defendant 
was  the  administrator  and  only  heir  of  the 
estate  of  bis  son  William,  who  had  borrowed 
the  sum  of  $400  from  plaintiff's  intestate,  and 
given  his  note  for  same;  and  that  the  defend' 
ant  inherited  from  his  son  the  real  estate  upon 
which  the  money  loaned  him  by  Davis  was 
used;  and  that, when  the  note  in  suit  was  given, 
Davis  stated  to  the  attesting  witness,  in  defend- 
ant's presence,  that  the  defendant  was  giving 
bis  own  note  to  take  up  William's,  and  that  be 
(Davis)  wanted  a  renewal  because  WiUiam  had 
died.  "This  was  sufficient  to  warrant  the  jury  in 
finding  that  the  note  in  suit  was  given  to  lake 
up  a  note  held  by  plaintiff's  intestate  against 
defendant's  son,  and  it  is  immaterial  whether, 
at  the  time  it  was  ^ven,  the  note  against  his 
son  was  barred  by  the  Statute  of  Limitations  or 
could  be  enforced  against  his  estate. 

Wilton  V.  £kiton,  127  Mass.  174;  Neahatl  v. 
Paige,  10  Gray,  866;  Kerr  v.  Curas,  1  AUen,  279 ; 

Comina-v.Murphy,  121  Mass.  166;   Wheaton  v. 

WUmarth,  18  Met.  482;  Stoiy.  Prom.  Notes, 
§186. 

But  it  did  not  appear  that  at  the  time  defend- 
ant gave  his  note  the  claim  against  his  son's 
estate  was  barred.  There  was  no  evidence  of 
any  probate  proceedings  except  the  appoint- 
ment of  defendant  as  administrator. 

Unless  due  notice  of  his  appointment  was 
given,  claims  would  not  be  barred  against  the 
estate. 

Pub.  Stat.  chap.  182,  |  8;  Forward  v.  fbr- 
ward.  0  Allen.  494-498. 

Or  new  assets  may  have  come  into  the  ad- 
ministrator's hands. 
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Pub.  Stat.  chap.  186,  §  11. 
Or  the  claim  might  liave  been  prosecuted  by 
application  to  the  enipreme  court  under  provi- 

sion  of  Pub.  ?tat.  chap.  136,  g  10. 

Morton.  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

The  testimony  of  the  witness  Qoodell,  if  be- 
lieved, wasBufflcienttoJusti^  the  jury  in  find- 
ing that  the  note  in  suit  was  duly  signed  by 
the  defendant,  and  that  it  was  attested  by  the 
witness  with  Uie  knowledge  of  the  defendant, 
and  was  a  part  of  the  same  transaction  with  the 
making  of  the  note.  Swanepv.AUen,  116  Mass. 
594,  and  cases  cited.  The  defendant  contradict- 
ed this  witness,  but  it  was  forthe  jury  to  decide 
which  was  entitled  to  credit 

The  signature  of  the  defendant  and  the  dellv- 
ery  of  the  note  having  been  proved,  the  note 
itself  is  prima  facie  evidence  of  condderation. 
But  in  this  case  there  was  evidence  which  would 
justify  the  jury  in  finding  that  the  note  in  suit 
was  given  to  take  up  and  cancel  an  old  note 
signed  by  the  defendant's  son  and  held  by  the 
plaintiff's  intestate.  The  surrender  of  this  note, 
-even  if  it  could  not  be  enforced  at  law,  was  a 
sufflcient  consideration  for  the  new  note. 
Wilton  V.  Eaton,  127  Mass.  174. 

The  case  before  us  is  much  stronger  in  favor 
of  the  plaintiff  than  was  the  case  of  Wilton  v. 
Eaton,  avpra.  In  the  case  at  bar  the  defendant 
was  the  administrator  and  only  heir  of  his  son. 
He  filed  no  bond  as  administrator,  and  nothing 
appears  to  show  that  hft  schi's  note,  at  the  time 
of  Its  surrender,  could  not  he  enforced  against 
his  estate. 

Kxaptioiu  overruled. 


Joseph  STEELE  et  al. 

V. 

H.  £.  NASH  et  al. 

Where  it  was  agreed  between  two  ered- 
Itoiw  of  a  common  debtor  tha.t  what- 
ever one  of  them  should  realize  to  ap 
ply  on  his  debt,  after  all  costa  and  fees 
arising  from  and  by  reason  of  his  eaita 
and  executions  should  have  been  de- 
ducted, he  would  elii»re  with  the  other. 
—Held,  that  coeta  aad  fees  in  actions 
brought  to  avoid  the  judgments  in  said 
suits,  and  to  recover  the  proceeds  of  the 
sales  on  said  executions  in  the  hands  of 
the  officer,  a^  costs  and  fees  within  the 
meaning  of  the  ap^ment.  to  be  de- 
ducted from  the  amount  realized  on  said 
debt  before  the  proceeds  should  be  di- 
vided between  such  creditors. 

(Hampden  October  31, 1887.  t 

APPEAL  by  defendants  from  a  decree  grant" 
ing  the  relief  prayed  for  in  a  bill  of  com- 
plainL  Iteversed. 

The  bill  alleges  that  plaintiffs  were  creditors 
of  one  Bobsin,  and  bad  attached  his  goods;  that 
defendants,  fafs  creditors,  had  also  attached  his 
goods  byapriorattacbmeDt,and  recovered  judg- 
ment against  him;  that,  plaintiffs  being  about  to 
institute  insolvency  proceedings  against  Bobrin, 
defendants  agreed  with  plabitlffB  that  If  tiiey 
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would  desist  from  taking  such  insolvencrpro- 
ceedings,  defendantswouldpayplaiDtiffB$900, 
or  one  half  the  amount  which  should  accrue  on 
the  execution  issued  on  said  judgment,  above 
the  costs  and  fees  upon  said  executions;  that, 
in  consideration  of  said  agreement,  plaintiffs 
did  not  institute  such  insolvent  proceedings, 
and  thereby  became  entitled  to  one  half  the 
sum  collected  on  such  exocution.wbich  def end- 
ants  refused  to  pay. 

Defendants  answered,  inter  alia,  that  they 
and  the  deputy  sheriff  who  collected  the  exe- 
cution bad  been  sued  by  the  assignee  in  insol- 
vency of  said  Bobsin,  to  recover  the  goods  at- 
tached by  defendants  and  sold  on  said  execu- 
tion; and  defendants,  in  settlement  of  the  suit, 
paid  to  said  assignee  a  sum  equal  to  the  amount 
collected  by  them  upon  such  execution,  whidt 
sum  was  divided  by  the  asdgnee  among  cred- 
itors, including  pluntiffs. 

Mr.  William  H.  Brooks,  for  def^dants: 

The  bill  of  complaint  is  defective  because: 
1.  It  does  not  aver  that  at  the  time  of  the  al- 
leged ^reement  the  plaintiffs  were  creditors  of 
John  Bobein,  the  allegation  behig  that  "tliey 
are,  and  on  the  14th  d^  of  Septonber  last 
past  were,  creditors."  The  "  September  last 
past"  was  more  than  a  year  suhsequmt  to  said 
agreement.  2.  It  contains  no  averment  that 
the  plaintiffs  at  the  time  of  said  agreement  poe- 
sessed  a  claim  upon  which  insolvency  proceed- 
ings could  have  been  instituted  against  said 
Bobsin,  or  that  they  could  have  instituted  such 
proceedings.  The  agreement  and  note  were 
without  consideration  and  vtM. 

Palfrey  v.  PortUtiid,  8.  dt  P.  K  R.  Co.  4  Al- 
len,  56. 

'These  objecdons  may  be  taken  by  answer. 
Heard,  Eq.  PI.  p.  103. 

The  plaintiffs,  at  the  time  of  the  making  of 
said  afneement  and  note,  had  no  claim  upon 
wldch  such  insolvency  proceedings  could  liave 
been  begun. 

Patfivj/  V.  Portland.  8.  A  P.  R,  R.  Co.  wprs. 

The  deputy  sheriff  held  tbe  money  as  a  ter- 
vant  of  ttie  law,  and.while  be  so  held  it,  it  was 
not  tbe  property  of  these  defendants,  and  it  can- 
not be  successfully  contended  that,  in  tbe  lan- 
guage of  the  agreranent, "  the  nuHiey  realized 
upon  such  sales  passed  into  the  hands  and  poa- 
sMsicm"  of  these  defendants.  There  was  not 
even  a  demand  for  the  money  made  by  the  de- 
fendants upon  the  officer. 

Wilder  v.  BaOey,  8  Mass.  289;  BiUard  t. 
Row,  6  Mass.  819:  Tum^  v.  FendaU,  6  U.  S. 
1  Cranch,  117  (2L.  cd.  68). 

The  officer  had  the  right  to  retain  the  monej 
until  the  conflicting  claims  should  be  deter- 
mined or  adjusted. 

Bayl^M.  FrentJi,  2  Pick.  586;  Roger§-v.awn- 
ner.  16  Pick.  887;  Barttett  v.  Bt^etA,  4  Met 
149. 

Tbe  plaintiffs  aided  and  abetted  the  defend- 
ants in  their  efforts  to  obtain  a  preference  over 
the  other  creditors  and  to  prevent  an  equal  dis- 
tribution of  the  debtor's  assets.  Tliia  uree- 
ment  contravenes  the  policy  of  the  insofroit 
laws  and  is  void. 

DfHtr  V.  8now,\%  Oudi.  594;  Down*  v.  Levi; 
U  Gush.  76. 

This  agreement  placed  tbe  plaintiffs  under 
wrong  influences,  wliich  injonously  affected 
the  rfilits  and  interestSftif  <4her-cnditors. 
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SUHT.  Eq.  §8  338.  348,  878.  878;  Fuller  v. 
Daau,  18  Pick.  4S1. 

Jfiswn.  WilliAm  Katterr  and  OId«on 
Well*,  for  plaintiffs: 

Tbe  jdaintiffs'  agreement  was  a  sufflcieot  con- 
sdention  for  the  contract.  It  was  an  advan- 
ta<^  to  defendants  in  enabling  them  to  perfect 
ifteir  attachment.  It  was  analogous  to  an 
agreement  to  pay  a  third  party's  debt,  in  con- 
fwention  of  forbearance  to  sue. 

Wilder  V.  f^ocumb,  16  Pi<4.  62:  Boyd  v. 
Freke,  n  Omy,  553;  Bcbinmn  y.  GouM,  11 
Cuah.  55.  See  also  Vxnal  t.  Biehardton,  13 
Alleo,  521;  Woree^  ]lfee^n^,SHv.  Banky. 
mi,  113  Mass.  25. 

The  contract  was  not  invalid,  either  as  vio- 
bting  tbe  provisions  of  tbe  insolvent  law  or  as 
aninst  public  policy.  There  is  no  provision 
of  tbe  EDSolvency  laws  forbidding  such  a  con- 
tnct  The  insolvent  was  not  a  party  to  it. 
Then  can  be  no  fraud  araiinst  tbe  insolvent 
law,  sfisnch,  to  which  tbeoebtwisnotaparty. 

Tbe  agrerawnt  was  not  void  as  ogainat  pub- 
lic policy. 

It  is  ncrt  the  duty  of  an  insolTent  to  institute 
such  proceedings. 

VOm  T.  CUg  Bank,  84  U.  B.  17  WaU.  478 
(31 L.  ed.  738);  7%«tt  2fat.  Bank  of  Jf.  T.  City, 
T.  ronvn,  96C.  S.  539  (24  L.  ed.  640);  Little 
V.  Alexander,  88  U.  S.  21  WaU.  SOO  (22  L.  ed. 
«23);  Bogertx.  Palmer,  lOS  U.  S.  268(26  L.  ed. 

my. 

W.  Allen.  deJivered  the  opinlcm  of  the 
omit: 

It  is  obtious,  from  the  facts  stated  in  the 
msster's  leport,  that  the  parties  supposed  the 
tttacbment  of  Nash  &  Co.  might  be  avoided 
under  insolvent  proceedings.  It  does  not  ap- 
pear whether  they  feared  a  statute  dissolution 
fS  tbe  attachment  by  an  assignment  under  pro- 
ctedingn  commenced  within  four  months  after 
the  attachment,  or  that  it  might  be  avoided  by 
SD  snignee  as  in  fraud  of  creditors  or  of  the 
ioEcdvent  law.  The  contract  was  made  to  pro- 
tect the  attacbnacnt  from  insolvent  proceed- 
ings. It  was  in  view  of  the  liability  of  the  at- 
tadiment  to  be  dissolved  by  an  assignment  be- 
fore tbe  execution  was  levied,  or  avoided  by  a 
Kibaniuent  suit  by  an  assignee,  that  the  parties 
sgned  that  if,  after  tbe  sale  of  tbe  property  up- 
on the  ezecutioai,  and  after  the  money  realized 
apon  snc^  sales  should  bave  jmased  into  tbe 
hands  or  possession  of  Nash  &  Go. ,  they  sbould 
refuse  to  pay  to  the  plaintiffs  one  half  of  the 
amount  wbicb  they,  said  Nash  &  Co.,"  shall 
bive  realized  upon  said  executions,  after  all 
tbe  costs  and  fees  arising  from  and  by  reason 
<rfaud  soils  and  said  executions  shall  have  been 
deducted,  then  said  Mcintosh  may  indorse  said 
note  to  said  Steele  A  Emery,  and  not  others 
wise. 

Tbe  parties  were  creditors  seeking  payment 
of  their  debts,  and  the  fair  construction  of  the 
agreement  is  that  whatever  Nash  &  Co.  should 
realize  to  apply  on  tbeir  debt  they  would  share 
with  tbe  plaintiffs.  After  tbe  sale  of  the  prop- 
oty  00  execution,  and  while  the  proceeds  were 
in  tbe  hands  of  the  offlcer,  a  bill  in  equity  was 
bnm^t  against  Nash  &  Co.  and  the  officer, 
tbe  anignee  in  insolvency,  to  avoid  tbe  jtidg- 
ments  of  NasAi  &  Co.,  and  to  recover  the  pro- 
ceeds of  fbfi  lales;  and  the  officer  was  enjoined 
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against  paying  them  over  to  Nash  &  Co.  That 
suit  was  compromised  by  the  payment  of  a  part 
of  tbe  proceeds  to  tbe  assignee,  and  the  balance 
was  paid  over  by  the  officer  to  the  attorney  of 
Nash  t&  Co.,  in  payment  of  costs  and  fees  in 
tbe  equity  suit  and  in  other  cases  growing  out 
of  the  suits  and  executions  upon  which  the 
property  was  sold,  so  that  Nash  &  Co.  never 
received  anything  which  th^  could  apply  on 
their  debts  against  the  insolvent.  We  tuink 
that  the  costs  and  fees  in  actions  brought  to 
avoid  the  judgmfents  and  to  recover  the  pro- 
ceeds of  tbe  sales  on  execution  in  the  hands  of 
tlie  oificer  were  "  costs  and  fees  arising  from 
and  by  reason  of  said  suits  and  said  executions," 
within  the  meaning  of  tbe  contract;  and  that 
neither  the  money  re(»ived  by  the  offlcer  on 
the  sales  while  it  remained  in  bis  bands  as  offi- 
cer, nor  the  money  paid  by  the  offlcer  In  com- 
promise of  tbe  suit  of  tbe  assignee,  nor  the 
money  paid  by  tbe  offlcer  to  the  attorney  of 
Nash  &  Co.  for  costs  and  fees  incurred  in  the 
suit  by  the  assignee,  and  in  similar  suits  brought 
to  recover  the  proceeds  of  the  sales  from  the 
officer,  was  money  realized  upon  such  sales, 
in  the  hands  and  possesion  oi  Nash  &  Co., 
within  the  meaning  of  the  omtract. 

This  decision  renders  H  unnecessary  to  con- 
sider the  question  whether  there  was  any  legal 
consideration  for  tbe  note,  and  we  express  no 
opinion  upon  it  In  the  opinion  of  a  majority 
<s  the  court  the  entry  must  be— 
BiUditmimd. 


COMMONWEALTH 

V. 

Chester  A.  HINDS. 

1.  A  warrant  to  search  for  and  nil*  in- 
toxicating liquors,  issued  under  Pub. 
Stat.  chap.  100,  §  EfO,  in  the  form  pre- 
scribed by  that  statute,  canbeexeeuted 
in  the  nl|^ht  time. 

2.  The  authority  to  execute  a  warraa* 
in  tbe  nieht  time,  and  to  issue  a  war 
rant  in  vmich  the  authoritjr  to  execute 
it  is  not  limited  to  the  daj^time,  must  be 
found  in  tbe  statute  which  authorizes 
the  warrant.  Such  authority  will  be 
inferred,  unless  tlie  statute  expressly 
or  impliedly  limits  it  to  the  daynme. 

8.  The  general  rule  is  that  proceae.  civil 
or  criininal,  can  be  as  well  served  in  the 
nig>ht  time  as  in  the  daytime;  and  a  di- 
rection in  a  warrant  to  serve  it,  without 
limitation  as  to  tbe  hour  of  the  day,  is 
a  dk«ction  to  serve  It  in  the  nigbt-time 
as  much  as  in  the  das^time. 

(TranUIn  Filed  October  SI,  1887.) 

ON  defendant's  exceptions.  Overmled. 
Indictment  for  an  assault  upon  one  Jill- 
son,  a  constable  of  Orange. 

At  the  trial  in  tbe  Superior  Court  before 
Brigliam,  </..  there  was  evidence  that  Jill- 
son,  a  constable  of  Orange,  with  a  search-war- 
rant issued  under  Pub.  Stat,  cbap.  100,  en- 
teral the  building  described  in  the  warrant, 
occupied  by  the  defendant  as  a  dwelling-house 
and  a  sakmn,  and  there,  at  abaatBia'f'"-^  *" 

Digitized  by 


1S6 


Nbw  Enolaio)  Rbpobtbb— Sop.  Jitd.  Ct.  of  MAaucHUSBm. 


1887. 


the  evening  of  January  18,  1887,  made  search 
for  inloxicatiDg  liquors  allesed  In  the  warrant 
to  be  kept  for  sale  in  Tiolatios  of  law;  (bat  in 
a  cloHet  ill  said  building  Jillson  found  a  bottle 
partially  filled  with  rum,  which  he  seized  and 
put  into  his  pocket;  that  the  defendant ,  while 
Jillson  was  continuing  bis  search  in  the  build- 
ing, laid  bis  hand  upon  said  Jillson's  person, 
snatched  from  Jillson  s  pocket  and  prrasped  this 
bottle,  containing  rum,  and  after  a  struggle  car- 
ried  aw^  the  same. 

This  is  all  the  evidence  material  to  this  re- 
port. Upon  this  evidence  the  defendant  a^ked 
the  court  to  rule:  1.  That  the  evidence  will 
not  warrant  a  verdictof  guilty.  2.  The  search 
of  the  premises  occupied  by  the  defendant,  in 
the  night  time,  was  unauthorized  by  the  war- 
rant; and  JillsOD  became  a  trespasser  in  so  do- 
ing; and  the  defendant  could  rightfully  retake 
from  bim  his  property,  if  in  so  doing  tie  used 
no  greater  force  than  was  reasonably  necessary. 
8.  The  warrant  in  this  case  did  not  authorize 
Jillson  to  search  the  premises  of  the  defendant 
in  the  night  time;  and  Jillson,  in  so  doing,  was 
a  trespasser;  and  tbe  defendant  could  rightfully 
retake  his  properly,  if  in  so  doing  he  used  no 
more  force  than  was  leaaonably  neceasaiy. 

The  court  refused  so  to  rule,  the  defendant 
excepted,  and  thereupon  defendant  submitted 
to  a  verdict  of  guilty. 

Mr.  John  A.  Aiken,  for  defendant: 

The  granting  and  execution  of  search  war- 
rants have  always  been  deemed  extreme  acts  of 
authority,  and  extraordinary  precautions  have 
been  thought  necessary  to  prevent  their  abuse. 
Lord  Coke  regarded  them  as  contraiy  to  law. 
See  3  P.  C.  149.  The  Province  Laws  provided 
in  explicit  terms  that,  in  matters  of  excise  and 
imposts  on  intoxicating  liquors,  search  warrants 
should  be  executed  in  Uie  daytime  only. 

1  Prov.  Laws,  pp.  83,  119,  278,  893. 

The  Constitution  of  the  United  States,  de- 
dares  the  light  of  the  people  to  be  secure,  in 
their  persons,  houses,  papers,  and  effects, 
u^inst  unreasonable  searches  and  sdzures, 
shall  not  be  violated. 

U.  8.  Rev.  Stat,  g  8066. 

Our  own  Bill  of  Rights  contains  a  provision 
similartotbat  in  the  United  States  Constitution. 

See  Rev.  Stat.  chap.  142,  ^§1.  2,  4. 

The  provisions  relative  to  a  search  in  the 
night-time  woe  suggested  in  1886.  by  the  Com- 
missioners on  the  Revision  of  the  Statutes  (see 
note  to  Rev.  Stat.  chap.  142,  g  4,  re-enacted  in 
Oen.  Stat.  chap.  170.  See  Pub.  Stat.  chap.  312). 

The  list  of  tiling  for  which  search  warrants 
may  issue  authonzing  a  search  in  the  night- 
time has  been  extendi;  it  does  not,  however, 
include  Intoxicating  liquors,  and  the  authority 
to  search  in  the  nignt  time  can  be  granted  only 
to  search  for  the  things  named  in  that  chapter 
4);  and  such  authority  must  be  granted  by 
two  trial  justices,  or  a  police,  district,  or  munl- 
di»l  court  (see  Pub.  Stat.  chap.  201,  t;  60). 

The  warrant  in  the  case  at  bar  is  issued  under 
Pub.  Stat.  chap.  100,  and  follows  the  form 
suggested  in  ^  46  of  that  chapter.  This  form 
of  warrant  was  among  the  forms,  authorized  by 
Act  18B5,  chap.  897;  to  be  used  fq  prosecntions 
under  chap.  215  of  the  Acts  of  that  year,  and  ft 
is  a  form  which  appears  in  subsequent  testa- 
tion. 


Gen.  Stat.  chap.  86,  §  63;  Acts  1890,  chap. 
415,  §  66;  Acts  1OT9,  chap.  16S.  %  17. 

The  warrant  in  the  case  at  bar  did  not  au- 
thorize a  search  in  the  night  time. 

1.  In  its  terms  it  contains  no  authori^  to 
search  in  the  nighttime.  The  directions  in  the 
warnint.to  "forthwith"  enterand  search, means 
to  enter  and  search  as  soon  as  it  is  legal  to  do  so. 
— that  is,  in  the  daytime. 

2.  Assuming  that  a  compliance  with  the  re- 
quirements of  Pub.  Stat  cbap.  21S,  $  4,  relatlre 
to  searches  In  the  ni^t-tlme,  woidd  authorize  a 
search  for  intoxicating  liquors,  there  was  in  this 
case  no  compliance  with  those  requirements. 

8.  The  express  authority  for  a  warrant  to 
search  in  the  night-time,  contained  iu  Pub. 
Stat.  chap.  207,  212,— limited  as  It  is  by  definite 
restrictions  and  to  definite  things,none  of  which 
is  intoxicating  liquor;  and  the  absence  of  such 
authority  in  Pub.  Stat.  chap.  100,— implies  that 
in  the  latter  chapter  no  such  authority  exists. 
Exprettio  untut  exeUmo  altfriiti.  This  mifHin 
is  applicable  in  the  interpretation  of  statotes. 

Broom,  Leg.  Max.  661,  664. 

The  silence  of  chapter  100  as  to  searches  in 
the  night-time  shows  that  the  right  under  that 
chapter  remains  as  at  commoa  law  and  by  the 
established  practice  of  this  State,  which,  as  the 
learned  Commiraioners  say,  always  required  a 
search  warrant  to  be  executed  in  the  daytime. 

If  the  Legislature  bad  intended  that  search 
warrants  for  intoxicating  liquors  might  be  serv- 
ed in  the  night  time,  the  authority  would  have 
been  granted  In  explicit  terms.  If  the  absence 
of  such  authority  was  an  unintentional  omis- 
sion, it  is  an  oversight  to  be  corrected  by  the 
bodv  that  made  it.  and  not  by  this  court. 

Ommonwadth  v.  Oertain  Lattery  Tickett.  5 
Cush.  870.  878. 

J/r.  Edffar  J.  Sherman*  Atty  Oen.,  for 
the  Commonwealth: 

The  presiding  judge  property  refused  to  rule 
as  requested  by  the  defendant.  The  warrant 
was  in  the  language  of  the  statute,  following 
the  form  provided  by  Pub.  Stat.  chap.  100. 
g  48.  By  it  the  officer  was  required  "forth- 
with" to  enter  the  premises  described  in  the 
same.  There  is  no  constitutional  or  statuto- 
ry restriction  as  to  the  time  when  this  entry 
and  search  is  to  be  made.  In  man^  instances 
it  must  be  dt  a  time  most  expedient  in  the 
judgment  of  the  tMcet,  who.  however,  must 
act  in  strict  accordance  with  his  precept 
There  Is  a  presamption  that  the  officer  win  ex- 
ecute hfo  precept  at  a  proper  time  and  In  a  prop- 
er manner. 

Mass.  Const,  art.  14;  1  Bish.  Cr.  Proc 
248,  207;  State  v.  Brennan't  Liquor$,  25  Coon. 
278:  Wright  v.  Keith,  24  Me.l63: 8taU-9.  8mHh, 
1  N.  H.  846;  BHl  v.  Ciapo,  10  Johns.  868. 

This  case  is  not  affected  by  the  provisions  of 
chap.  212,  S  4.  In  that  section  provisions  for 
a  search  in  the  night  time  arc  made  where 
"there  is  satisfactory  evidence  that  any  prop- 
erty stolen,  embezzled,  or  obtained  by  fsbe 
tokens  or  pretenses,  or  that  any  other  thioga 
for  which  a  search  warrant  may  be  issued  vs 
the  provisions  of  this  chf^ter,  are  concealed, 
etc.  In  g2  these  "other  things"  areennmer- 
ated,  and  intoxicating  liquors  are  not  of  the 
number. 

There  being  no  constitutional  objectiui  to 
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the  service  of  a  search  warrant  in  the  night- 
time; nora  provision  of  the  statute,  authorizinr 
a  search  for  intoxicating  liquors,  that  such 
search  shall  be  at  a  particular  time;  while,  on 
the  oraitrarT,  a  form  for  such  warrant  is  pro- 
vided, which  was  used  and  acted  under  by  tbe 
officer  in  the  case, — he  was  therefore  justified 
in  making  the  search  at  tbe  time  spccilied  in 
the  bil)  of  exceptions,  aAd  the  presiding  judge 
pn^ly  refused  to  give  the  second  and  third 
rohnga  requested  by  the  defendant.  The  acts 
of  tbe  defendant  oonsUtuted  an  assault  upon 
the  officer. 

W.  Allen.  J.,  deUvered  the  opinion  of  tbe 
coait: 

Tbe  only  question  presented  by  these  excep- 
tions is  whether  a  warrant  to  search  for  and 
seize  intoxicating  liquors,  issued  under  Pub. 
Slat.  chap.  100,  §  30,  in  the  form  prescribed 
by  (bat  statute,  can  be  executed  in  the  night- 
tuDa  Tbe  argument  for  tbe  defendant  is 
tbit  there  is  no  express  authority  in  the  stat- 
ute to  execute  the  variant  in  the  night-time, 
and  that  by  the  common  law  and  by  the  stat- 
ute, when  no  express  provision  is  otherwise 
msde,  a  search  warrant  can  be  executed  only 
in  tbe  daytime. 

The  only  search  warrant  known  to  the  com- 
moD  law  was  to  search  for  stolen  Koods.  Tbe 
QBoal  direction  of  it  was  to  search  in  Uie  daytime. 
Wbetho-,  at  common  law,  a  warrant  which 
directed  a  search  not  limited  to  tbe  daytime 
would  be  valid,  and  whether  such  a  warrant 
conld  be  executed  in  the  night  time,  it  .is  uot 
oecessary  to  consider.  See  Dane,  Abr.  chap. 
317,  A.  2;  Davis,  Justice,  30,  51, 148;  2  Hale.  P. 
C.  113;  Bump.  Justice,  Search  Warrant;  Bar- 
loo,  Justice,  481;  SWnilams,  Justice,  861.  The 
wamnt  in  question  was  not  a  common-law 
search  warrant,  and  its  validity  and  effect 
must  be  determined  by  the  statute. 

The  Revised  Statutes  first  made  provisions 
in  F^rd  to  the  form  of  search  warrants. 
Before  that  there  was  no  statute  relating  to 
the  common-law  search  warrant,  but  were 
were  statutes  authorizing  warrants  to  search 
for  counterfeit  money  (Stat  1898,  chap.  40); 
tot  gunpowder,  in  certain  cases  (Stat.  1838, 
chap.  63);  and  to  enter  a  gaming  bouse  (Stat. 
1881,  chap.  172).  Bev.  Stat.  chap.  142,  made 
general  provision  in  regard  to  search  warrants: 
i  1  aatfaorized  warrants  to  search  for  proper- 
tj  itolea,  embezzled,  or  obtained  by  false  pie- 
teOKi;  g  S  anthOTized  search  wanants  in  four 
other  spedfled  cases;  g  8  provides  for  the 
fonn  of  tbe  wairant,— among  other  things  that 
bdioald  command  aseaich  in  the  daytime; 
H  provided  for  the  manner  in  which  a  war- 
nnt  mieht  be  issued  authorizing  a  search  in 
tbe  ni^t-time.  The  Commissioners,  in  their 
note,  give  as  the  reason  for  recommending  this 
SMtim,  that  "bjr  tbe  common  law  and  the 
estafahdwd  practice  in  this  State  a  search  war- 
natwes  alwa^  required  to  be  executed  in  the 
daytiiDe,  and  this  requirement  has,  in  many 
cases,  rendered  it  almost  useless  as  an  instru- 
DHot  for  the  detection  of  offenders."  This  is 
the  origin  of  the  provisions  which  have  ever 
■tnce  been  in  force,  and  which  appear  in  Qen. 
Slit.  chap.  170,  ^  1-4,  and  in  Pub.  Stat,  cliap. 
9U.  ^  1-4.  Pub.  Stat.  chap.  212,  g  1,  pro- 
▼idH  Out  a  warrant  may  issue  to  search  for 
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property  stolen,  embezzled,  or  obtained  by  false 
pretenses;  §  Ssuthorizessearch  warrants  in  sev- 
en different  cases;  §  8  provides  that  "all  search- 
warrants  shall  be  directed  to  the  sheriff  of  tbe 
cotmtr,  or  to  his  deputy,  or  to  a  constable,  com- 
manding .such  officer  to  search  in  the  daytime 
tbe  house  or  place,"  etc.;  g  4  provides  that,  if 
there  is  satisfactory  evidence  that  anything  "for ' 
which  a  search  warrant  may  t>e  issued  by  tbe 

f)rovi8ioDB  of  this  chapter,"  is  concealed,  etc., 
n  a  particular  hou.te  or  place,  a  warrant  may^ 
be  issued  by  two  trial  justices,  or  by  a  police,* 
district,  or  municipal  court,  to  authorize  a  pub- 
lic officer  to  search  such  house  or  place  in  the 
nij^t-tlme. 

The  Revised  Statutes,  and  various  statutes 
enacted  since,  authorize  the  issuing  of  search 
warrants,  or  of  warrants  in  the  nature  of  search 
warrants,  in  cases  which  were  not  included  in  ■ 
the  chapter  on  search  warrants.  Whether,  in  a 
case  of  that  kind,  the  ^neral  rule  thai  warrants 
xan  be  served  in  the  night  time,  or  the  rule  ap- 
plied by  theGuiend  Statutes  to  search  warrants, 
that  they  shall  authorize  a  search  only  in  the 
daytime,  shaJl  appl^,  must  depend  upon  the 
terms  and  construction  of  each  statute.  It  is  a 
question  as  to  the  Inteotion  of  the  Legislature 
in  each  case.  It  will  bo  observed  that  ^4  of 
the  chapter  on  search  warrants  is  limited  to 
warrants  iraued  under  that  chapter,  and  can- 
not apply  to  a  warrant  issued  under  any  other 
statute.  The  authoritjr  to  execute  a  warrant  in 
tbe  night-time,  and  to  issue  a  warrant  in  which 
tbe  authority  to  execute  it  is  not  limited  to  the 
daytime,  must  be  foimd  in  the  statute  which 
authorizes  the  warrant.  Such  authority  will  be 
inferred,  unless  the  statute  expressly  or  im- 
pliedly limits  it  to  the  daytime.  We  think 
Slid)  anthcnity  Is  found  in  tbe  statute  under 
which  the  warrant  in  the  case  at  bar  was  issued. 
Pub.  Stat.  chap.  100,  §  80.  It  does  not,  like 
Pub.  Stat.  chap.  58,  §  4,  provide  that  the  war- 
rant shall  be  directed  and  executed  as  provided 
in  Pub.  Stat.  chap.  212.  §  8;  nor,  like  Pub. 
Stat.  chap.  207,  §  57,  that  no  search  shall  be 
made  after  sunset,  unless  specifically  authorized; 
nor,  like  Pub.  Stat.  chap.  307,  §  80,  require 
that  a  warrant  shall  be  Issued  to  search  at  anv 
hourof  tbedayornigbt;  butitcontaiosfull  and 
explicit  provimons,  even  prescribing  a  form  of 
the  warrant,  excluding  tbe  inference  that  it  is 
governed  by  Pub.  Stat.  cbap.  212,  ^  8,  and  that 
Uie  execution  of  the  warrant  under  it  is  limited 
to  the  daytime.  Its  provisions  differ  in  every 
particular  from  those  of  Pub.  Stat  chap.  212, 
I  8.  Tbe  direction  of  tbe  warrant  Instead  of 
to  the  sheriff  or  bis  deputy  or  constable,  is  to 
be  to  tbe  sheriff,  deputy  sheriff,  cit^  marshal, 
chief  of  police,  deputy  chief  of  polios,  deputy 
marshal,  police  officer,  or  constable.  There 
are  particuJar  provisions,  not  contained  in  §  8, 
as  to  the  description,  in  the  warrant,  of  the  place 
to  be  searched,  and  special  provisions  as  to  au- 
tborizing  the  search  of  dwelling-houses;  the 
warrant  is  to  command  the  officer  to  search  the 
premises  and  to  keep  the  property  found  until 
final  action,  and  to  return  bis  warrant  to  the 
court;  instead  of  to  search  in  the  daytime,  and 
to  bring  tbe  property  and  the  person  in  whose 
possession  It  is  found,  before  the  court;  and  the 
warrant  itself, in  the  form  prescribed  by  thestat- 

ute,  is  "forthwith  to  enter  the  herein 

described ,  and  moke  dUigen  t  and  careful  search, " 
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Instead  of  to  search  in  the  daytime.  The  gen- 
eral rule  is  that  process,  civil  or  criuilnal,  can 
be  as  well  serrea  in  tbe  Dight  time  as  in  the 
daytime;  and  a  direction,  in  a  warrant,  to  serve 
it  without  limitation  as  to  the  hour  of  the  day, 
is  a  direction  to  serve  it  in  the  night-time  as 
much  as  in  the  daytime.  The  intention  of 
the  Legislature  to  authorize  the  execution  of 
the  wanaot  in  the  night  time  is  shown  by  pro- 
viding for  and  by  prescribing  a  direcUon  in 
,  the  warrant  which  includes  that,  instead  of  the 
direction  to  search  in  the  daytime,  which  it 
required  in  the  ordinary  search  warrant. 
Since  Stat.  1863,  chap.  822,  these  provisions 
have  been  tbe  subject  of  careful  scrutiny,  and 
have  been  enacted  no  less  than  five  times.  Stat. 
1855,  chap.  216,  397;  Gen.  Stat.  chap.  86;  Stat. 
1869,  chap.  415:  Stat.  1876,  chap.  162;  Pub. 
Btat.  chap.  212.  Tbe  repetitions  emphasize 
the  intention  manifested  in  the  statute.  The 
intention  that  there  should  be  authority  to  exe- 
cute the  warrant  in  the  night  time  might  also 
be  shown  by  the  purpose  and  the  particular 
provisions  of  the  statute,  and  by  its  history  and 
tbe  histoiy  of  other  statutes  anthoriring  searches 
and  seizures.  But  the  considerations  already 
presented  are  suffident,  and  render  ftirther  dis- 
cussion unnecessary. 


John  MILLER 
e. 

Timothy  SHAY. 

1.  An  aocoaiit<book  kept  by  plaintiff, 
showing  the  Dumbtsr  of  loads  of  sand  de- 
livered, being  the  record  of  his  daily 
business,  made  for  the  purpose  of  eatab- 
lishiog  a  charge  against  another,  iseom- 
potent  evidence*  although  the  book 
was  rongb  and  Imperfect,  and  although 
iiie  aocoiint  was  Kept  only  1^  nutrks» 
the  plaintiff  being  unable  to  write. 

S.  Such  book  is  one  of  original  entries, 
although  the  marks  were  tranaferred 
from  marks  made  on  the  out  by  the 
servants  of  the  plaintiff  who  delivered 
the  same. 

8.  Where  goods  are  delivered  by  a  servant, 
and  his  entries  or  marks  are  transferred 
to  the  acoount-book,  tbe  servant  is  a 
eompotent  and  necessary  witness  to 
Bopport  the  charges  and  to  prove  the 
delivery. 

4.  The  plaintiff. had  the  right  to  use  his 
aeeonnt-book  as  a  memorandum  to 
refresh  and  aid  Us  nemory. 

5.  The  fact  that  the  book  went  to  the  jurv 
could  not  prejudice  tbe  defendant.  A 
new  trial  will  not  be  panted  because 
of  the  admission  of  incompetent  testi- 
monj  which  is  entirely  inunateriaL 

(Woroester  Filed  October  20,  U87.) 

ON  defendant's  exceptions.  Overruled. 
Action  for  252  loads  of  sand  delivered  at 
40  cents  a  load. 

Plaintiff  proved  an  agreement  to  furnish 
sand  at  that  price. 
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Plaintiff  testified: 

"I  furnished  sand  at  different  times;  kept  an 
account  of  what  I  delivered  by  putting  dowa 
straight  marks  in  a  small  account-book  iwhtch 
was  produced  by  the  witness),  one  mark  iar 
every  load;  thus  showing  as  many  marks  as  I 
delivered  loads.  I  employed  Joseph  Pratt  and 
Edward  McCann  and  my  son  to  a  raw  ajid  de- 
liver loads  of  sand,  under  my  contract,  to  (he 
defendant.  Whenever  Pratt  or  McCann  worked 
I  set  it  down.  Each  of  them  marked  on  the  side 
of  his  cart  with  chalk  or  pencil,  and  reported 
at  noon,  the  number  of  loads  of  sand  that  dav 
delivered  by  him,  and  I  put  down  in  the  book 
whateacb  reported  everyday;  that  is,  the  num- 
t>er  of  loads  delivend.  As  each  one  reported 
day  by  day  I  marked  the  number  in  this  book. 
I  took  the  number  of  loads  off  the  cart  as  be 
showed  me.  When  I  drew,  myself,  I  put  the 
number  of  loads  on  the  same  book.  Pratt. 
McCann,  and  myself  drew  214  loads.  This  ac- 
count does  not  include  85  loads  drawn  by  my 
son.  After  taking  the  loads  off  the  cart.'l 
would  rub  them  out  I  cannot  write,  and  I 
read  but  Uttle;  these  are  original  entries." 

Joseph  Pratt  testified  that  be  drew  some  of 
the  sand  in  question  for  Miller,  sometimes  a 
day  and  sometimes  part  of  a  day;  that  be  al- 
ways gave  in  the  account  every  day  to  Jliller ; 
that  he  kept  it  by  a  chalk-mark  on  bis  wagon 
for  eveiy  load  he  drew.  Against  the  objection 
and  exception  of  the  defendant  tbe  witness  was 
allowed  to  testify  that  eveir  day  he  drew  sand 
he  counted  the  marks  for  the  sand  drawn  that 
day,  uid  reported  to  Miller  the  number;  that 
he  reported  to  Miller  correctly  the  number  of 
loads  drawn  in  each  day.  The  witness  further 
tostifled  that  this  continued  all  the  time  be  drew 
sand  there, — some  three  months;  that  he  re- 
ported to  Miller  tbe  number  of  loads  every 
day  or  evening,  and  reported  conectiy. 

In  cross-examination  tbe  witness  testified  that 
he  put  tbe  loads  down  in  chalk  on  the  ride  of 
the  cart,  and  would  rub  out  each  night  when 
be  had  reported.  ' 

Edward  McCann  testified  that  be  drew  smne 
of  the  sand  under  Miller's  direction;  that  when 
he  drew  a  load  of  sand  he  alwaya  marked  it 
down  on  the  side  board  of  the  cart  and  at  nigbt 
reported  to  Miller  how  many  he  had  drawn, — 
reported  correctJy  each  day, — and  after  report 
Miller  rubbed  out  the  marks.  Miller  saw  ibe 
marks. 

In  cross-examination  be  testified  that  he  used 
tbe  same  cart  as  Pratt,  and  HUler  rubbed  olT 
the  marks. 

The  plalatiff  offered  in  evidence  the  book. 
Tbe  book  showed  no  debit  or  credit  side  and 
did  not  mention  the  name  of  the  defendant;  on 
different  pages  beginning  with  the  second  page 
appeared  a  series  of  straight  marks  which 
aggregated  in  all  214.  It  was  not  claimed  that 
the  book  itself  exhibited  any  marks  or  appear- 
ance of  fraud  or  falsehood. 

Against  the  objection  of  the  defendant,  tbe 
court  held  that  tbe  book  was  competent  evi- 
dence in  connection  with  the  evidence  adduced 
by  the  plaintiff,  if  believed,  and  as  part  of  tbe 
Te»  ffeatee;  and  admitted  the  same.  Tbe  defend- 
ant excepted  thereto. 

The  verdict  was  for  tbe  plaintiff. 

Mr.  W.  A.  OUe,  for  defendant: 

The  {evidence  of  Joseph  Pratt.  ot^Jected  to, 
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wu  uicom[)eteDt.  If  the  cbalk-marhs  on  tbe 
cart  were  competent  as  original  entries,  then 
the  book  of  marks  taken  from  tbem  was  incom- 
peteot,  as  not  being  original  entries.  The  fact 
that  Pratt  reported  what  be  had  done  to  tbe 
;4iinliff  does  not  make  his  report  competent, 
Dor  does  it  help  the  cbaracler  of  the  book.  Tbe 
book  was  a  copy  of  tbe  marks  on  tbe  cart,  or  it 
WIS  tbe  result  of  tbe  report  of  a  third  party, 
ind  in  rather  case  secondary  evidence.  Tbe 
qimticm  of  tbe  admlsaiUlify  of  the  book  as  evi- 
dmoe  is  a  qtiestioD  of  law. 

CogwU  V.  DoUicer,  %  Mass.  217. 

If  the  book  was  the  result  of  tbe  report  or 
cwiversatioQ  with  Pratt,  it  was  simply  a  dec- 
laration of  4ie  plaintiff  and  bis  hired  man  in 
the  plaiDtifTs  own  favor,  and  is  incompetent. 

BentUy  v.  War^,  116  Mass.  888. 

There  are  numerous  cases  whereamemorao- 
dom  has  been  made  upon  a  slate,  or  chalk- 
marks  upon  a  cart,  as  in  Smi^  t.  Sanford,  12 
Pi^  1S8;  but  in  all  of  these  cases  the  account 
Inuiaf erred  was  to  a  regular  account-book, 
irtiich  carried  tbe  necessaiy  presumption  that 
it  was  a  book  of  tbe  daily  transBCtionB  of  the 
pu^  offering  them. 

GreenL  Ev.  J  117. 

Tbe  hook  offered  here  was  no  such  t>ook.  It 
only  bad  so  many  strairiit  marks  in  it,  and 
thoe  is  no  presumption  that  it  was  the  record 
of  tbe  daily  transaction  of  the  pltdntiff. 

See  Prince  t.  Smith,  4  Mass.  454. 

What  ptresumptioo  does  this  book  of  straight 
marks,  with  no  name,  no  charge,  no  date,  no 
■nooDta,  no  articles  charged,  no  loads,  no 
■nd.  ncKblDff  bat  straieht  marks,  afford  the 
OMut  that  uey  were  dudly  business  transac- 
tknu?  There  u  no  case  in  tbe  Commonwealth 
wbmihe  verbal  report  of  a  plaintiffs  witness 
to  himself  has  been  allowed  to  be  put  in  evi- 
dence to  strengthen  bis  case. 

Bui  tbe  court  ruled  further,  and  held  that 
ihe  book  was  evidence  as  proof  of  the  "r« 
yta."  What  tbe  jury  could  have  supposed 
the  "n«  guM'  was,  of  which  this  book  of 
marks  was  "a  part,"  is  a  matter  of 
ndi  QQcertainty  that  a  verdict  rendered  under 
Mch  a  dead-language  instruction  from  the 
(earned  court  should  not  survive  a  ressonable 
ntriew  of  the  grounds  upon  which  the  verdict 
WIS  directed. 

If  th«.evidence,  introduced  by  the  plaintiff, 
<rf  the  report  of  bis  man  was  incompetent,  then 
the  book  would  also  he  hicompetent,  and  should 
bave  been  excluded  from  the  jury,  even  though 
■tmiffht  have  been  competent  as  a  memorandum 
lo  rdtresh  the  recollection  of  tlie  plaintiff. 

if<!Mrf.  Thomas  O.  Kent  and  Geo.  T. 
Dewey,  for  plaintiff: 

The  marks  were  made  in  tbe  book  by  tbe 
pUntiff,  who  was  unable  to  write,  fortbe  pur- 
pOBe  of  making  charges  against  the  defendant; 
u  clearlr  apprars  from  the  testimony  reported. 
The  book,  verified  by  oath,  contained  the  daily 
reowdsof  the  loads'of  sand  delivered  by  tbe 
iWntiff  or  his  servants,— a  record  made  at  or 
Mtt  tbe  time  of  delivery.  The  exceptions  state 
that  it  was  not  claimed  that  tbe  book  exhibited 
•ay  appearance  of  fraud,  and  tbe  case  comes 
within  the  rule  of  PraU  v.  White,  182  Mass. 
477. 

SHabs. 


The  book,  supported  by  tbe  other  evidence 
produced,  was  competent,  although  tbe  account 
or  record  was  made  only  bv  marks  {Mathea  v. 
Bobinam,  8  Met.  269;  KendaU  t.  FiOd,  14  Me. 
SO),  and  although  copied  or  transferred  from 
other  marks  on  the  cart  {Faxon:^.  Holli*,  18 
Mass.  427:  Smith  v.  Satiford,  18  Pick.  189). 
As  tbe  account  or  record  of  what  was  deliv- 
ered by  the  plaintiff's  servant,  it  was  equally 
admissible,  whether  nutde  directly  from  the 
reports  of  the  servants  (Sarviood  v.  MxUry,  8 
Gray,  S.'iO;  LittUfield  v.mee,  10  Met.  287),  or 
copied  or  transcribed  daily  from  memoranda 
made  bv  aervanta, — that  is,  the  "marks  on  the 
cart  (Morris  v.  Briggs,  3  Gush.  842;  Kent  v. 
Garvin,  1  Gray,  148;  Barker  v.  Uatkell,  9 
Gush.  218).  The  evidence  of  PraU,  excepted 
to,  was  not  only  competent,  but  necessary. 

Morton.  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  small  account-book  kept  by  the  plain- 
tiff, showing  the  number  of  loads  of  sand  de- 
livered, was  properly  admitted  in  evidence.  It 
was  a  rough  and  imperfect  book  of  accounts, 
but  it  was  honestly  kept,  and  was  the  record 
of  the  daily  business  of  the  party,  made  for  the- 
purpoae  of  establishing  a  charge  against  an- 
other. PraU  V.  White,  Mass.  477.  Such  a 
book,  supported  by  the  oath  of  the  plaintiff,  is- 
competent,  though  the  account  was  kept  only 
bv  marks,  tbe  plaintiff  being  unable  to  write. 
These  entries  are  intelligible,  and  no  more  lia- 
ble to  fabrication  than  other  entries.  It  is  a 
book  of  original  entries,  tboi^h  the  marks  were- 
tran^erred  from  marks  made  on  tbe  cart  by 
the  servants  of  tbe  plaintiff  who  deUvoKd  tbe 
sand.  Smith  v.  SlnnfonJ,  18  Rcfe.  189;  Kent  v. 
Qarvin.  1  Gray,  1«;  ffarwood  v.  Mulry,  8 
Gray,  250. 

In  tbe  case  where  goods  are  delivered  by 
a  servant,  and  bis  entri^  or  marks  are 
transferred  to  tbe  plaintiff's  account-book,  it 
baa  been  held  that  the  servant  must  be  a  witness 
to  support  the  charges  and  to  prove  the  deliv- 
ery. Kent  v.  Garrin,  mpra.  In  the  case  be- 
fore us,  therefore,  tbe  testimony  of  Joseph 
Pratt  was  competent  and  necessary. 

If  there  was  doubt  whether  the  plaintiff's 
book  ought  to  have  gone  to  tbe  Jury,  there  is 
another  ground  upon  which  the  defendant's  ex- 
ceptions should  be  overruled.  In  a  transaction 
like  that  involved  in  this  case,  it  is  not  to  be 
expected  that  any  memory,  unaided,  could  re- 
tain accurately  the  number  of  loads  of  »ind 
delivered.  The  plaintiff  bad  clearly  the  right 
to  use  his  accotmt-book  as  a  memorandum  to 
refresh  and  aid  bis  memory.  Tbe  fact  that  tbe 
book  went  to  the  jury  could  not  prejudice  tbe 
defendant.  The  only  possible-  use  tbe  jury 
conld  make  of  it  woiud  be  to  count  tbe  marks 
and  see  if  the  plaintiff  had  stated  their  number 
correctly.  'The  exceptioiw  show  that  the  plain  ■ 
tiff's  count  was  correct,  and  it  is  of  no  conse- 
quence to  the  defendant  whether  the  jury  took 
this  number  from  tbe  plaintiff's  testimony  or 
from  a  count  of  tbe  marks.  A  new  trial  would 
not  be  granted  because  of  the  admission  of  in- 
competent testimony  which  is  entirely  imma- 
terial. 

ExceptioM  oserruled. 
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V. 

AJbert  TUSON. 

Where  a  chattel  mortgage  refere  to  a 
former  mortgage  foraaescriptionof  the 
property,  and  the  former  mortgage  is 
made  expresaly  •vbj«ct  to  a  certain 
ineumbranoe,  to  wit,  an  unrecorded 
mortgage,  the  latter  mortgage  only 
eonveys  to  the  mortgagee  the  mort- 
ga^r^B  ri^^t  of  redemption  from  the 
former  mortgage,  and  is  subject  thereto. 

(Woroester  FUed  October  21, 1887.) 

ON  plaintlfl's  exceptions.  OterrtUed, 
Action  for  cooversion  of  personal  prop- 
erty.  Doe  Carroll  made  a  mortgaze  to  plaintiff 
of  pereonal  property,  Btatingit  to  be  "described 
in  a  mortgage  given  to  defendant  to  secure  a 
note;"  and  covenanted  that  the  property  was 
free  from  incumbrance  except  the  former 
mortgage.   The  former  mortgage  was  unre- 
cordoL   Carroll  made  two  other  mortgages  to 
plaintiff,  referring,  for  a  description  thereof,  to 
the  flnt  mortgage  given  to  him.   The  question 
was  whether,  onforectosure  of  plaintiff  s  mort- 
gage, he  took  his  title  under  lus  several  mort- 
gages subject  to  (he  prior  mortgage  of 
defendant. 
The  facia  appear  in  the  oplniw. 
Mr.  James  H.  Bancroft,  for  plaintiff: 
"When  goods  have  been  tortiously  obtained, 
the  fad  is  sufficient  evidence  of  conversion. 
Tl'Urtton  v.  Btanckard,  22  Pick.  20. 
These  goods  were  tortionsly  obtained  the 
defendant. 
MeParUand  v.  Bead,  11  Allen,  381. 
An  unrecorded  mortgage  of  personal  prop- 
erty Is  not  valid  against  third  persons  with 
notice. 

Denny  v.  Lincoln,  18  Met.  303;  Travit  v. 
Bidiop,  Id.  304;  Wright  v.  Tetl&a,  99  Mass. 
897;  Hmeard  v.  Ghate,  104  Mass.  251. 

Where  a  grantor  in  a  deed  containing  cov- 
enantsof  seisin,  title  ajninst  incumbranoes,  and 
of  general  warrant,  naving  used  terms  pur- 
porang  to  convev  the  estate  therein  menriooed, 
by  metes  and  bounds,  added  these  words, 
' '  meaning  and  intendinfj  by  Uils  deed  to  convey 
alt  my  right,  title,  and  interest  in  and  to  "  the 
premises  so  described,  the  whole  estate  is 
conveyed. 

Hv&baTd  V.  Apthorp,  S'Cush.  419. 

These  mortgages  to  the  plaintiff  were  not 
made  subject  to  the  Tuson  mortgage;  the  men- 
tion of  that  mortgage  was  only  a  matter  of  de- 
scription. The  first  two  mortgages  contain 
this  clause,  "except  so  far  as  said  mortgage  may 
be  an  incumbrance  thereon;"  and  the  third 
mortgage  exprasly,  warrants  against  all  per- 
sons. 

In  the  case  of  Howard  v.  Chtm,  supra,  the 
mortgages  to  the  plaintiff  contaioed  the  pro- 
vision that  the  property  is  "  subject  to  a  mort- 
rage  to  Silas  £.  Chase  for  about  $10,000." 
There  was  no  qualification  to  this  provision:and 
upon  an  inspection  of  the  papers  now  on  file  in 
that  case  it  will  appear  that  the  entire  covenant 
contained  in  the  plaintiff's  several  mortgage 
reads  as  follows:  "  And  we,  the  said  Thomas 
Leavitt,  Albert  Leavitt,  and  Elijah  C.  Howard. 


do  avouch  ourselves  to  be  the  lawful  owners  of 
said  goods  and  chattels,  and  have good  right  to 
sell  and  dispose  of>  the  same  in  manner  afore- 
said." 

Jfewra.  BlaekntMT  &  Van^aa,  for  de- 
fendant: 

The  several  mortgages  under  which  the 
plidntiff  claims  title  are,  by  their  express  terms, 
if  reasonably  construed,  conv^ances  to  the 
plaintiff,  not  of  the  property  mentioned,  but 
merely  of  the  right  which  the  mortgagor  had 
to  redeem  it  from  the  Tuson  mortgage.  This 
being  so,  the  plaintiff  takes  no  greater  rights 
than  the  morlgagor  had^  and  therefore  cannot 
deny  the  validity  of  the  Tuson  mortgage. 

Howard  t.  (»tm,  104  Mass.  249:  ihUe  v. 
BUtmt,  98  3Ias8.  806;  Pecker  t.  SOibif,  128 
Mass.  108. 

There  was  no  evidence  in  this  case  of  either 
a  tortious  taking,  or  an  actual  conversion,  by 
the  defendant,  3  the  goods  claimed  fay  the 
plaintiff. 

Cooley,  Torts,  462. 

The  taking  of  the  goods  by  the  officer  aerviDg 
the  replevin  writ  was  not  a  tortious  taking. 

WiUard  v.  Kimball,  10  Allen,  211;  Wellfi, 
Replevin,  364;  Fo»ter  v.  Pettibone,  20  Barb.  350. 

The  fact  that  the  defendant  had  taken  pos- 
session of  the  property  under  his  mortgages, 
and  filed  certificates  of  foreclosure,  caimot 
affect  the  rights  of  the  parties  in  this  case, 
because  the  statutory  limitation  had  not  ex- 
pired at  the  date  of  the  service  of  the  defend- 
ant's writ  of  replevin. 

Field,  t/*.,  delivered  the  opinion  of  thecourt: 
The  question  in  this  case  is  whether  the 
plaintiff  s  title  was  subject  to  the  unrecorded 
mortg^  of  Uie  defendant.  The  first  two 
mort^^  given  to  the  plaintiff  we  think 
cleany  purport  to  convey  to  the  plaintiff  the 
property  subject  to  the  mortgage  to  the  defraid- 
ant,  or,  in  other  words,  only  convey  the  uiortr 
gagor's  right  of  redeeming  the  property  from 
the  mortgage  to  the  defendant.  The  third 
mortgage  to  the  plaintiff  is  of  "  all  the  peraonal 

Sroperty  mortgaged  to  grantee  by  mortga^ 
ated  October  18,  1883,  and  recorded  with 
Worcester  city  mortgages  of  personal  proper^, 
to  which  reference  is  had  lor  a  descriimcui.'* 
The  mortgage  dated  October  13,  1883,  is  made 
expressly  subject  to  the  incumbrances  men- 
tioned in  the  prior  mortgage  of  October  13, 
1883,  and  the  mortgage  to  tne  defendant  la  an 
incumbrance,  expressly  mentioned  in  this 
mortgage  of  October  13,  1883.  The  mortgage 
of  October  17.  18SS,  therefore,  only  conveyed 
to  the  plaintiff  the  mortgagor's  ri^t  of  re- 
demption from  the  mortgage  to  the  defendant 
The  case  is  governed  by  aoward  v.  Ckaae,  104 
Mass.  349;  Tuite  v.  Stevent,  08  Mass.  806;  and 
Pecker  v.  SiWiy,  123  Mass.  108. 
ESxeeption*  overrvled. 


Jacob  H.  FAIRBANKS 
«. 

Margaret  F.  SNOW. 

l.Wfaen   dureaa    conaists  onlr 
threats,  and  does  not  go  to  the  hei^t 
of  saoh  bodily  oompalSon  aa  tnms  the 
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ostenaible  party  into  a  mere  machine, 
the  eontrMt  is  only  voidable. 

IId  an  aotion  upon  a  promiBsory  note 
made  by  defendant  and  faer  huBband, 
when  defendant  alleges  that  her  signa- 
tuie  was  obtained  bv  dnrees  and  threats 
on  the  part  of  her  husband,  and  there 
vu  eridenee  tending  to  show  that  de- 
fendant had  ratified  the  note,  a  rnl- 
ing requested — that,  if  defendant  signed 
the  note  ander  dorees,  it  was  immater- 
ial whether  the  plaintiff  know,  when 
be  reeeived  the  note,  that  it  was  so 
signed — was  properly  reftiaecL 

S.  The  BrouBd  upon  which  a  eontraet 
is  Woable  for  dorees  is  the  same  as  in 
case  of  frand,  and  is  that — whether  it 
springs  from  a  fear  or  a  belief— the  party 
oas  been  sabjected  to  an  improper  mo- 
tive for  action. 

1  Threats  1^  a  stranger,  made  without 
knowledge  or  privity  of  the  party,  are 
Bot  i^ood  ifroond  for  avoidinc  a  con- 
tnet  induced  by  them. 


(Woraester  ^FIM  Ootober  20, 1887 J 

OX  defendan  t's  excepUons .  Ov&rruled. 
ActioQ  on  promusory  note.  D^endant 
claimed  tiiat  she  signed  the  note  in  suit  UDder 
duress.  The  alleged  duress  consisted  of 
Uuetts  made  by  her  husband,  and  a  fear  that 
bcr  refusal  to  sign  the  note  wonld  iwilt  in 
ibe  death  of  her  husband. 

Mmn.  A.  Iforeross.  H.  C  Hartwtfl, 
ud  O.  P.  Baker,  for  defendant: 

It  may  be  doubtful  whether  a  threat  of  soi- 
ddeon  the  part  of  the  husband  would  const!- 
nile  duress. 

See  BemingUm  v.  Wright,  43  N.  J.  L.  451; 
Beaen  y.  Adamt.  68  Ala.  0UO. 

threats  made  by  a  husband  to  his  wife  in  a 
ptirste  interview  are  admissible  in  eridence. 
FreMk  t.  Frttieh,  14  Or^y,  186. 
Whenthe  langua^  o/t  shnslxtnd  or  wife  In  a 
pirate  interview  la  such  in  Itself  as  to  cxm- 
stitate  cruelty  or  duress,  it  is  not  inadmissible 
on  the  ground  that  it  was  part  of  a  private 
conTersation.  The  defendant's  request  for  a 
ralii^  tbat,  if  she  signed  the  note  under  duressjt 
was  iflunalerial  whether  the  plaintiff  knew  it 
wuBo  signed,  should  have  been  ^ven. 

A  contract,  to  be  binding,  must  be  the  re- 
soli  of  the  free  assent  of  the  parties. 

i>w>i«v.  fli«A,66  N.T.  4fe.  ^FowUrv. 
BiUterty.  78  N.  Y.  68;  Barry  v.  Equitable  L. 
-imr.  Co.  59  N.  Y.687. 

That  there  were  other  considerations  Uian 
»acb  duress,  which  in  part  influeoced  defend- 
lai  totign  the  note,  is  immaterlaL 

Tai/lar  v.  Jague$.  106  Mass.  291;  OOom  v. 
fmM,  88  N.  Y.  371;  ffiwAeM  v.  King,  6 
Allen,  68;  Pbdp$  v.  Zutehiag,  84  Tex.  371. 

The  doKss  need  not  occur  at  the  time  of 
filing  note,  if  plaintiff  was  still  under  re- 
siramt. 

The  sQl»equeat  actions  of  the  defendant  lel- 
sUre  to  arrangements  for  paying  the  note  are 
Dot  I  ratiflcation  or  confirmation  of  the  note, 
n  it  does  not  app^  that  what  she  did  was 
i  Xiaa.  H.  B.  B.,  V.  T. 


with  such  intent  or  with  a  knowledge  of  the 
iovaUdity  of  the  note. 

Ban  V.  V0nZe(UHz,  132  Mass.  164;  Mont' 
gomery  v.  Figuring,  il6  Mass.  227;  Kempttm 
V.  As/iltee,  L.  R.  10  Ch.  App.  Cas.  15;  Morae  v. 
Boyal,  aupra. 

Megan.  W.  S.  B.  Bophina  and  Stillman 
Bay  nee,  for  plaintiff: 

Mere  abusive  language  and  threats  are  all 
that  have  ever  been  held  admissible  from  the 
privacy  of  marital  conversations. 

French  v.  F)vneh,  14  Qray,  180;  Ddxter  v. 
Booth,  2  Allen,  559;  Blitt  v.  Franklin,  IS  Al- 
len, 244;  Dreic  v.  TarbeU,  117  Mass.  80;  Baynes 
V.  Bennett,  114  Mass.  424. 

Tfae  request  of  the  defendant  that  the  court 
rule  that  it  was  immaterial  whether  the  plain- 
tiff knew  of  the  alleged  duress  when  be  took 
the  note  was  rightly  refused.  In  the  case  of 
notes  the  defease  of  duress  is  like  other  de- 
fenses of  fraud,  and  cannot  be  set  np  against 
an  innocent  bolder  for  value. 

Clark  V.  Pease.  41  N.  H.  414;  WoodliuU  v. 
Holmes,  10  Johns.  331;  Potcers  v.  Ball,  37  Vt. 
662;  Duncan  v.  Seott,  1  Campb.  N.  P.  100. 

Actiial  notice,  or  that  which  is  inferred  from 
the  dishonor  of  paper,  opens  the  defense  as 
against  an  otherwise  innocent  purchaser  for 
value. 

Osftorn  V.  BobUns,  36  N.  Y.  865;  Vinton  v. 
King,  4  Allen,  562. 

In  case  of  a  mortgage  it  has  been  held  that 
the  duress  must  have  been  at  the  instigation 
of  the  graotee. 

Baeamore  v.  Freeman,  68  Ga.  276;  Green  v. 
SeranoM,  19  low^  461;  Tathy  v.  JRobinaon,  2S 
Onttt.  888. 

The  findings  of  fact  are  fatal  to  the  defense 
in  this^  that  they  establish  ratification. 

Bolmea,      delivered  the  opinion  of  the 

court: 

This  is  an  action  upon  a  promissory  note 
made  by  the  defendant  and  her  husband  to 
the  order  of  the  plainUff.  Tfae  defendant  al- 
leges that  her  signature  was  obtained  by  duress 
and  threats  on  the  part  of  her  husband.  The 
judge  below  found  for  the  plaintiff,  it  would 
rather  seem,  on  the  ground  that,  whether  tbere 
was  duress  or  not,  the  defendant  had  satisfied 
the  note;  which  there  seems  to  have  been  evi- 
dence tending  to  show  that  she  did.  See  Jforw 
V.  Wheeler,  4  Allen,  670;  Bau  v.  Fon  Zedlitg, 
182  Mass.  164. 

But  as  this  mav  not  be  quite  clear,  we  pro- 
ceed to  consider  the  only  exception  taken  by  the 
defendant, — the  judge's  refusal  to  rule  that,  if 
the  defendant  signea  the  note  under  duress,  it 
was  immaterial  whether  the  plaintiff  knew, 
when  he  received  the  note,  that  it  was  so  signed. 
The  exception  is  to  this  ref  usfd. 

No  doubt,  if  the  defendant's  hand  had  he^ 
forcibij^  taken  and  compelled  to  bold  the  pen 
and  write  her  name,  the  signature  would  not 
have  been  her  act;  and,  if  the  signature  had  not 
been  her  act,  for  whatever  reason,  no  contract 
would  have  been  made,  whether  the  plaintiff 
knew  the  fact  or  not.  There  still  is  sometimes 
shown  an  inclination  to  put  all  cases  of  duress 
upon  this  ground.  Barry  v.  BguitoMe  L.  At- 
»ur.  Co.  59N.  Y.  587.691. 
But  duress,  like  fraud,  only  become  materia 
^  M  such  on  the  foothig  thi^  a,  f^^te^^^^j^t 
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veyonce  htm  been  made  wbich  the  party  wishes 
to  aToid.  Itii  wbH  settled  that  when,  as  usualt 
flu  no-called  durevoHisiBtB  only  of  threats,  and 
4p4i.  pot  go  to  the  height  of  such  bodily  com- 
f/^tm  aa  tvrnn  the  ostensible  party  into  a 
mere  mBcliiii'U,  tlm  contract  is  only  voidable. 
Jfhuav.  nftdt-fth,  ]IJ  Allen,  76,  80;  Vinton  v. 
King,  4  Allun  565;  Leuiia  v.  Bannitter, 

16  Gray,  .'iUCI;  Pi»iuTV.  ShattueJe,  17  Pick.  252: 
Winvahr  y.  Eaton,  18  Mass.  371,  S75;I>unean 
V.  Som,  1  Campb.  100;  mehpdai^t  Com,  6 
Coke,  US  a;  1  BL  Com.  180;  Clark  t.  Ptaae, 
41  N.  H.  414. 

This  rule  necessarily  excludes  from  the  com- 
mOD  lawtbe  oftcu-rocurring  notion,  Inst  referred 
to,  and  inuol)  di'MEed  by  the  civilians,  tbat  an 
act  done  under  conipulsion  is  not  an  act  In  a  le- 
gal sense.  Tmtun  coaetvs  vdui.  T>.  i,  2,  25,  J|  5. 
Bee  1  Wlndacbcld,  Pandecten,  g  80. 

Again.  Che  ground  upon  wbich  a  contract  is 
Toldabk  for  durcsa  is  the  same  as  in  the  case 
<tf  fraudt  and  ia  that — whether  it  springs  from 
a  fear  or  a  belief — tbe  party  has  been  subjected 
to  an  improper  I^ot{Te  for  action.  See  Modliff 
T^^^^g^*  <UXMm8. 1.  6;  at^  T.  Keith,  148 

But  it  dnieipi  ind  fraud  axe  so  far  alike, 
ttiere  seems  to  be  no  sufficient  reason  why  the 
tbnitB  of  their  operation  should  be  dlflFerent. 
A  party  to  a  contract  has  no  concern  with  the 
motives  of  the  other  party  for  making  it,  if  he 
neither  biiown  ilicni  nor  is  responsible  fortheir 
e:[kleDc-c.  It  plain  that  the  unknown  fraud 
of  a.  stmiiiii  r  ni-iiild  not  prevent  the  plaintiff 
from  hDlding  tlm  defendant.  Matter*  v.  Mil- 
ht^AT.K  i^,  388;  Mattert  v.  Jeffermm.  8  C. 
B.  100;  StargBY.  Starr,  3  Myl.  &  E.  196;  Put$- 
firrdv.  BieAardt,  17  Bear.  87.  05. 

The  authoritlei  with  regard  to  duress,  how- 
ever, fure  not  rjiiitc  90  clear.  It  is  said  In  Tho- 
reughgrfHf"  ''n^':,  '2  Coke,  9,  tbat  "if  a  stranger 
menace  A  to  make  a  deed  to  B,  A  shall  avoid 
the  deed  which  he  made  by  such  threats,  as 
well  afi  if  B  h!tiisclf  bad  threatened  him,  as  it 
lB»diiiitoed,45Edw.  III.,  6a."  Sbep.  Touch. 
•1,  la  » Tike  effect.  See  also  Fowler  v.  But- 
terhi.  78  Y.  88.  But  in  Y.  B.  43  Edw.  III., 
6,  i>l,  1.^.  wiiicli  we  suppose  to  be  the  case  re- 
ferri:il  ii  nns  iitlcged  that  the  imprisonmeut 
wn-i  |jy  the  pnic  urement  of  the  plaintiff.  And 
we  know  uf  uodi^^tlDct  adjudication,  of  binding 
a&ttuaiCf,  thai  threiits  by  a  stranger,  made  with- 
out  kDowledgi:  or  privity  of  the  party,  are 
good  gTcmnd  for  avoiding  a  contract  induced 
by  thmi.  In  Keilway,  154  a,  pi.  3,  '*the  de- 
fendant in  debt  pleaded  that  be  made  tbe  obli- 
^uiion  to  the  plftintifl  by  duress  of  imprison- 
ment {oil  llie  pait>  of  a  stranger,  and  the  opio- 
Kiri  iif  \X:\h-  iu\\\  others  was  that  this  is  not  a 
plea  without  luukiug  the  obligee  party  to  this 
donsa."  likWufior  Jawa,  106  Mass.  391. 
004,  ft  was  Mid  OEtft  tbe  defendant  had  to  prove 
tbat  he  signed  the  note  "under  a  reasonable 
and  well-grouodod  belief,  derived  from  the 
cfintluet  ftnii  (icf-lrinitions  of  the  plaintiffs,  that 
if  lie  liiil  lift  siLin  it  be  would  be  arrested." 
yce  also  (4rceii  V  fysranage,  19  Iowa,  461,  466; 
T,^lUf/  V.  lii}ijinm'n,  22  Qratt  888;  Baiemore  v. 
Frecinfui,  68  Ga.  276. 

jMmia  T.  fiuAfc,  56  N.  T.  463.  was  decided 
<Xi  ^  ground  that,  if  the  non-negotiable  note 
tnanttwaslntbe  first  instance  a  cootract  he- 
twetoi  Hw  pUdnW  imd  the  defendant.  It  was  ob- 


tained through  tbe  agency  of  tbe  defendant's, 
husband  in  such  a  way  as  to  make  the  plaintilF 
answerable  for  his  conduct.  Horeover, 
older  writers  likened  duress  to  infoncy,  aiil| 
took  a  distinction  between  feoffments,  etc., 
the  party's  own  hand,  and  acts  done  by  letter 
of  attorney;  regarding  the  latter  as  wholly  void. 
2  Co.  Inst.  482,  Finch,  Law,  102.  It  has  beea< 
held  in  New  York  and  some  'other  Stales,  ss: 
well  as  in  England,  tbat  a  power  of  attomef 

fiven  by  an  infant  is  void.  Fonda  t.  VanBirM, 
5  Wend.  681;  Knoas  v.  Flaek,  S3  Fa.  3ST; 
Saundfrion  v.  Marr,  1  H.  Bl.  76.   And  if  this, 
analog  were  followed,  tbe  contracts  in  all  the) 
New  York  cases  which  we  have  cited  wonldi 
be  void  by  the  law  of  that  State,  for  want  of  a^ 
personal  delivery  by  the  defendant  to  the 
tiff.  There  may  be  still  other  ezplanationa  sf .. 
the  decisions. 

In  the  present  case  it  does  not  appear  who  ds- 
livered  the  note,  and  does  not  cleariy  appcsr  > 
that  the  defendant  did  not  deliver  it  b^selC.  \ 
If  any  question  of  authority  were  open,it  wooU  ! 
have  to  be  noticed  that  in  Massachusetts  tbe  dii- 
tinction  as  to  power  of  attorney  has  been  a  ■ 
limited,  if  not  wholly  done  away  with,  witk  < 
regard  to  infants,  that  it  would  be  doabtful  st ' 
least  if  it  could  have  any  application  totlie  am 
at  bar.    Whitney  v.  DutA,  14  Mass.  457.  46S; 
Weleh  V.  Welch,  108  Mass.  568;  JTofey  t.  Brint, 
120  Mass.  824. 

However  the  law  may  stand  elsewhere,  wr  aie 
of  opinion  that  the  ruling  requested  was  wrong 
upon  principle  and  authority. 
Eaxeptiom  oterruled. 


Joseph  A.  FORTIK 

V. 

Inhabitants  of  EASTHAUFTON. 

The  fact  that  a  defect  from  an  accumuiv 
tion  of  ice,  wbich  caused  a  personal  in- 
jury, had  existed  for  nine  days,  in  a  fre- 
quented sidewalk,  which  during  that 
time  was  patrolled  bv  a  policeman  and 
several  times  passed  by  a  selectman,  at- 
fords  evldeace  of  notice  to  the  ton 
«Mr  the  def!Bet»aml  of  DeffliBeaM  in  sot 
remedTiaglt* 

(Hampshh»—FUed  October  a,  1887.1 

ON  defendant's  exceptions.  OterruUd. 
Tort,  under  Pub.  Btat.  chap.  52,  ^  18,  to  r^ 
cover  damages  for  injuries  sustained  by  faUiu 
on  an  ice  accumulation  on  a  sidewalk  in  defaui- 
ant  town.  An  opinion,  on  exceptions  taken  at  a 
former  trial  of  the  case,  is  reported  in  1  Masa 
L.  ed.)  126,  8  New  £ng.  Rep.  87. 143  Kms. 


Tbe  case  was  tried  io  the  Superior  CSonrt  be- 
fore Enowlton,  J.,  and  a  jury,  and  a  verdict 
rendered  for  plaintiff. 

Tbe  questions  presented  are  stated  in  tbe 
opinion. 

Mr.  William  O.  Baasett.  for  defendant: 
The  jury  ought  not  to  have  been  permitted 
to  find  for  plaintiff.  A  burden  imposed  uwa 
plaintiff  by  tbe  present  statute,  to  prove  mat 
tbe  damage  or  injury  might  have  been  pre- 
vented by  reasonable  care  and  diligence  on  tbe 
partofdefe^d^n|^^a(S,t)^[e     ^  ^ 


1887.  COMMOJTWltALT 

Pob.  Stat.  chsp.  53,  gl6;  Rooney  v.  Ran- 
ielp/t,  12H  Matt.  580;  Saffes  v.  Cambridge,  136 
Hub.  402;  PottY.  BoaUm,  141  Maas.  188;  Uana- 
tm  T.  Bo&Um,  Id.  i4A. 

If  the  eridence  had  tended  eqn^ly  to  nistain 
ciUier  of  Uie  incoosisteiit  propositions,  that  it 
WIS  the  faah  of  defendant  that  ice  was  on  the 
wtlk  at  all,  and  the  defendant's  fault  that  all 
the  ice  that  could  be  removed  was  gotten  off, 
neither  of  them  could  be  said  to  be  established 
br  Inidmate  proof. 

SmUA  V.  Firti  Nat.  Bank,  99  Mass.  606, 612; 
Ottrtt  V.  Boaton.  109  Mass.  S19. 

Wbile  insisting  tiiat  Uie  cause  of  the  iirjuir 
TH  the  result  of  an  attempt,  not  made  by  defena- 
unt— and  when  made  not  appearing — to  clear 
(ril  ioe  at  or  about  the  place  of  the  alleged  de- 
fect, which  ice  was  there  from  natural  causes, 
ind  not  because  of  defendant's  neelect  or  fault, 
could  idalntiff  have  recovered  under  Uie  former 
Atntef 

Oa.  Stat.  diap.  44,  fi  22;  Namn  t.  Atton, 
14  ABen,  006;  Bmngt  T.  Wmxater,  108  Mass. 
329. 

"Tbeliabilityof  the  city  must  rest  upon  some 
^Toand  of  fault  or  n^lect  on  the  [»rt  of  its 
offlceiB  who  are  diarged  with  the  care  of  the 
strBetB." 

Niutm  V.  Bo$ton,  wpra. 

Under  the  present  statute,  the  cause  of  the 
fkll  being  the  "hole,"  defendant  could  be  held 
liable,  if  at  all,  only  because  the  hole  could 
hare  been  removed  br  getting  off  the  ice 
aroond  the  hole,  which  caused  it  to  exist,  to- 
K^ber  with  proof  that  reasonable  effort  and 
ofl^eoce  on  defendant's  part  would  have  en- 
kblra  defendant  to  remove  it;  yet  withoutaucb 
proof,  but,  on  the  contrary,  wnile  afHrmatirely 
rttowiiu;  that  such  a  result  could  not  have  been 
T«aclied,  plaintiff  is  allowed  to  recover  because 
it  was  not  reached.  It  was  the  duty  of  the  court 
to  mereot  thia 

ToMy.  Old Gotont/ tt  F.B.  B.  S.  Oo.ftAJlm. 
18;  8.  C.  7  Allen,  307. 

Jtttan.  D.  W.  Bmd  and  J.  B.  O'Dob- 
BeDtfinrplaintiir: 

Then  was  evidence  that  the  town  had  rea- 
soDMiAe  notice  of  the  defect,  or  might  have  had 
notice  thereof  by  the  exercise  of  reasonable  care 
ud  diligence. 

A  change  in  the  law,  by  the  Act  of  1877,  now 
Pnb.  Stat.  dup.  S3,  %  18,  with  reference  to  the 
iKMicebya  town,  haa  been  considered  in  several 
recent  cases. 

Baga  T.  GamMdffe,  186  Mass.  403;  Fb9t  t. 
BoKon,  141  Mass.  189;  OUm  v.  Wormier,  143 
llHa  686;  Blake  Y.  LomH,  143  Mass.  396. 

Toder  previous  statutes  it  was  held  that 
Dotioe  to  a  town  of  a  defect  in  the  highway  may 
be  inferred  from  the  central  position  of  the 
pboe  whole  it  exists,  and  any  other  circum- 
^uoes  which  tend  to  show  its  notoriety,  and 
from  its  continuance  for  such  a  lenirth  of  time 
K  to  lead  to  the  presumption  that  the  proper 
<^cers  of  the  town  did  in  fact  know,  or  mUi 
Proper  diligence  and  care  might  have  known, 
tkefict. 

Smdv.  N<nth/i£td,  18  Pick.  94,  98;  How  v. 
Wf,  lu]  Mass.  99;  Donaldton  v.  Boston,  16 
OoT.  SOe,  Sll;  After  T.  Bottm,  1S7  Mass.  290; 
WMtektad-r.  LotoeH,  134  Mass.  881;  Harriman 
T  fioKm,  114  Mass.  341. 


ET  V.  Malonev.  168 

W.  Allen,  delivered  the  opinion  of  the 
court: 

The  case  assumes  that  a  defect  in  the  side- 
walk caused  the  injury  to  the  plaintiff.  The 
only  questions  raisad  are,  whether  the*%  was 
any  evidence  that  the  defendant  had  notice  of 
the  defect ;  and  whether  there  was  any  evi- 
dence that  the  defect  might  have  been  remedied 
or  the  injary  prevented  by  reasonable  care  and 
diligence  on  the  part  of  the  defendant,  so  as  t& 
render  the  defendant  liable  under  Pub.  Stat, 
chap.  52, 1 18. 

The  defect  was  the  existence  and  condition 
of  ice  on  the  ddewalk.  There  was  evidence 
from  which  the  jury  might  have  found  that  the 
ice  was  in  substantially  the  same  condition  at 
the  time  of  the  inlury  that  it  was  in  when 
formed.  Immediately  after  a  particular  storm 
of  snow  and  rain  which  occurred  at  some  time 
before  the  inlury.  The  plaintiff,  and  several 
witnesses  called  by  him,  testified  that  the 
storm  was  on  the  Simday  before  be  was  injured, 
which  was  on  a  Wednesday.  But  there  was 
other  evidence,  from  recorded  observations, 
which  might  have  satisfied  the  Jury  that,  as  was 
argued  to  them  by  the  plaintifrs  counsel,  these 
witnesses  were  mistaken,  and  that  the  storm 
occurred  nearly  a  week  before  the  time  testified 
to  by  them.  The  defmdant  contends  that 
there  was  no  evidence  that  the  injury  to  the 
plaintiff  was  caused  by  the  general  rougb  and 
uneven  condition  of  the  ice,  or  by  any  defect 
except  the  'particular  one  described  by  the 
plaintiff  as  a  hole  in  the  ice;  and  that  there  was 
no  evidence  that  that  particular  defect  had  ex- 
isted for  any  considerable  length  of  time.  But 
we  think  that  the  jury  would  have  been  au- 
tborized  to  find  that  the  attempt  to  clear  the 
sidewalk.wbich  left  it  in  the  condition  testified 
to  by  the  plaintiff  was  made  before  Uie  ice  was 
fully  formed,  and  more  than  a  week  before  the 
injuTy  to  the  plaintiff. 

The  jury  may  have  found  that  the  defect 
which  caused  the  injury  bad  existed  for  nine 
days  in  a  frequented  sidewalk,  which  during 
that  time  was  patrolled  by  a  policeman  and  sev- 
eral times  passed  by  a  selectman.  Clearly,  these 
facts  afford  evidence  of  notice  of  the  defect  and 
of  negligence  in  not  remedying  it. 

£twpM9n«  ooerruM. 


COMMONWEALTH 
MALONET. 

1.  On  appeal  from  a  sentence  of  a  trial 
magistrate,  such  irreg^laritlea  only 
as  deprived  him  of  inriedietlon  can 

avail  the  defendant.  If  he  had  jurisdic- 
tion of  the  person,  to  sentence,  the  ap- 

B dilate  court  haa  the  same  jurisdiction . 
y  appealing  from  the  sentence,  the  de- 
fendant volantarily  appeared  and  sub- 
mitted to  It. 

2.  Mere  consent  doesnot  confer  Jurisdic- 
tion of  the  pereon.  To  make  voluntary 
appearance  and  sabmission  more  than 
a  mere  consent,  the  magistrate  must 
have  power  to  eos^el  tne  npesencw 

Digilized  oy  VjOO^WE 
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vt  deleudant.  Without  that  power,  con- 
M9>t.4eaCaH.]H»jMidi«tion  of  tlie  per- 

"Where,  the  defendant  having  pleaded 
guilty^  the  canae  wma  ordered  con- 
tinued tif'/!/,  on  piivTiient  of  the  coBts.  to 
be  affiiini  [mIIl'ii  up  fur  sentence  upon 
notice  Irt  Tlii'  ilrt't'iHhiriT,  thia  amounted 
to  a  discharge;:  :hiLil  1  Ih'  magistrate  has 
aoautburitv,  upon  ^uluequent  notice,  to 
impoH  4n7Benteno%aodertbe  arrange- 
ment.  An  IndeftolHi  iBftntinnance  by 
and  before  &  ooort  r>f  limited  jurisdic- 
tion, having  no  re^lnr  or  stated  terms 
oi  court,  aa  are  had  in  higher  courts  of 
genera]  jurisdiction,  ^Hves  the  magis- 
wate  DO  power  again  to  compel  attend- 
anoe;  and  any  Bentcnce  thereafter  is 
witboat  authority,  and  void  for  want  of 
|rtgiiayiMr  prw^pfliBon  of  the  de- 

ClOMFLAliN'T  for  keeping  a  liquor  nuisance. 

The  CDDiiplaint  wu  made  to,  aad  trial  had 
beCt^  OlMMUWej  WV'Can^  a  trial  Justice  for 
tLii^cKiAty.  7$#MDdkd  tib&taios  the  follow- 

inir :  ; 

H^v  Tirlm^  of  tibAwlttuQ  wiirrant,  the  respond- 
val  h  hroii^^ht  into  court  this  19th  day  of  June, 
A..  D.  Itina,  and  the  within  complaint  is  read  to 
hioi,  tiQil.  being  a^ed  whether  be  is  guilty  or 
not  guilty  of  tik&.aaaaKwiUdn  charged  upon 
bim,  says  that IteiB  not  ^t£^.  Coatioued  June 
IS),  1886,  ftl  2  o'cloctc  p.u:.  Continued  to  Juoe 
iS86.  at3  o'c-lock  p.m.,  at  which  time  thede- 
feadant  rflnirti"'!  his  ptf'»  of  not  guilty  and 
pjeaded  guilty  ilu-  i.ilTr7i-.f  charged  against 
bid.  ll  IS  tln'rt'fori!  urdcreil  hy  said  court  that 
the  cause  ataod  muiinutd  for  sentence  to  Au- 
^ruaL  7,  lH^b,  at  i  o'clnc;k  p.m..  at  which  time 
wo  cauad  wan  oobtipued  »in  upon  payment  of 
ooetfl  by  defeadflat;  to  be  a^nin  called  up  for 
tenleuoe  upoo  uotice  to  defeodant.  October 
ft,  1&8S,  upon  notice  to  defondaot,  the  case  was 
<v11edui]  for  si-Ditiitv,  titul  continued  to  Octo- 
her  16,  ifiSfr,  isi  whlcU  tuiiL-  the  defendant  was 
ordered  to  puy  a  tine  of  ^IW.  and  imprisoQmeot 
ia  the  bouM  of  cocrecljon  for  the  term  of 
AvelTe  moDlhe.  From  which  sentence  the  said 
John  Moloney  appeals  to  the  superior  court. 

Id  the  superior  court,  ao  the  appeal,  upon 
motion  for  senUince  by  tin- district  attoraey, 
Iliu  liefetidiiiit  iiurvtti '  fnr  b  dismissal  of  the 
complyint.  Tor  ilw  following'  reasons:  (I)  be- 
cfiusf;  lie  -^iivf  tliii  c'Mirf  IihIs  no  jurisdiction.  In 
thiiL  thu  recurd  of  the  uii.sc  discloses  the  faot  that 
ltwfiadl»p««d«f  anliwloBtat.  188S,  chap. 
fOt  teanw  Uie-trls]  juitice.  before  whom 
Ibe  e&H  Was  diRposerl  of.  oad  no  power  to  con- 
tlnuB  niti;  (3i  bt-rmufta  the  trial  Justice  had 
nl  ready  ni'TOiiii  il  tlie  costs  ID  the  case,  as  appears 
fri'iiiilj*  rfi'ifnl;  i4t  liecauae,  in  accepting  the 
costs  us  aforesaid,  the  trial  juistice  has  alreatly 
imposed  a  lenteace,  which  haa  been  fully  satis- 
■flod:  (B)  iMCftitse  judgmeot  cannot  twice  be 
eatoed  on  one  and  lha  same  comf^aint; 
iKoause  the  irinl  justify  bus  no  power  to  con- 
Uijue  a  criniinul  tiisf  fur  more  than  ten  days. 

The  uourt  iniTml^  tl  ttit  motion,  and  ruled 
that  no  legal  obstacle  existed  to  the  award  of 
f^rntenca  ta  Lhlacan. 

ATO 


The  questions  of  law  presented  by  said  mo- 
tion being  so  important  as  to  require  the  ded- 
sion  of  the  Supreme  Judicial  Court,  at  the  re- 
quest of  the  defendant  the  case  was  reported 
for  the  determinadon  of  the  Supreme  Judici^ 
Court. 

Messrs.  John  W.  Corcoran  and  ThoBM 
F.  GaUa^her»  for  defeodant: 

That  tbe  magistrate  had  original  and  finsl 
jurisdiction  of  the  defendant  and  theoffeaie,is 
conceded.  That  the  case  was  ripe  for  sentence 
June  26,  1886,  upon  tbe  defendant's  plea  of 
guilty,  is  likewise  admitted.  The  order  of  the 
court  made  tliat  day,  "that  the  case  stand  con- 
tinued for  sentence  to  August  7,  1886,"  was 
without  legal  authority  and  void. 

Pub.  Stat.  chap.  312,  g  20. 

The  court  therefore  bad  lost  juriadiction  of 
tbe  defendant,  and  could  not  impose  sentence. 

Ibid. 

The  magistrate  exhausted  bis  jurisdiction  trf 
imposing  a  sentence,  to  wit,  the  payment  of 
costs;  and  it  was  not  in  Ids  power  to  further 
punish  the  defendant. 

Oommomeealth  v.  Foster,  12!}  Mass.  328. 

After  tbe  adjournment  of  hia  court  for  tbe 
df^,  the  magistrate  could  not  revise  or  modifv 
said  sentence,  and  it  must  stand,  together  with 
tbe  record  thereof,  as  rendered  and  made  up. 

Commonwealth  v.  Foster,  supra;  Ex  parU 
Unge.  85  U.  8.  18  Wall.  168,  174  (21  L.  ed. 
872);  Rex  v.  FUtt^er,  Russ.  &  R  68;  Common- 
iMolih  v.Maylojit  57  Pa.  291;  Brotcn  v.  Rice,  57 
Me.  6S. 

Tbe  sentence,  having  been  rendered  by  a 
court  which  had  jurisdiction  of  tbe  party  and 
of  the  offense,  was  oot  absolutely  void. 

Commomoealth  v.  Lond,S  Met,  828;  Kitey. 
CommomeeaUh,  II  Met.  581;  OammonvealAy. 
Foster,  122  Mass.  323. 

Said  sentence,  having  been  satisfied,  and  oot 
having  been  avoided,  must  therefore  stand  u 
tbe  final  sentence  of  tbe  magistrate. 

fhmmontBeaUk  v.  Foster,  supra. 

Tbe  magistrate  under  these  circumstanceB 
liad  no  authority  to  continue  this  case  aMi,  ud 
his  order  therefor  was  a  nullity. 

Pub.  Stat.  chap.  212,  §  26. 

Upon  tbe  face  of  the  record  the  court  sur- 
rendered and  lost  all  jurisdiction  over  the  per- 
son of  the  defendant  hy  its  orders  of  June  It 
and  August  7,  and  the  proceedings  thereaftfi 
were  coram  non  judiee. 

Id. 

The  second  sectence,  passed  upon  defeodant 
October  16,  1886.  was  illegal,  and  tbe  defend- 
ant should  have  been  discharged,  upon  bit 
app^  therefrom,  by  tbe  superior  court. 

ComTnonicealth  v.  (yJS^eU,  6  Gray,  845;  Pub. 
Stat.  chap.  153,  g  58. 

4fr.  Andrew  J.  Wa>t«rauui.  Attn-Qen., 
for  the  Commonwealth: 

Tbe  motion  to  dismiss  was  rightfully  over- 
ruled. 

If  there  were  any  errors  in  the  proceedings 
below,  which  do  not  appear  from  tbe  bili  of 
exceptioDs,  tbe  defendant,  by  bis  appeal  from 
tbe  judgment  of  the  trial  justice,  vacated  tlie 
same,  and  rendered  immaterial  kXL  errors  and 
Irregularities  in  aay  of  the  proceedings  there. 
Although  the  continuance  in  tbe  lower  court 
was  for  a  period  of  more  than  ten  days,  it  wai 
after  be  bad  pleaded  guIHy-toJhflr  enlarge  in  the 
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compUints;  and  in  the  poetpnnenieiit  of  the 
imponng  of  the  sentence  the  rights  of  the  de- 
Eeodant  could  not  be  prejudiced. 

Cmtmonveatth  v.  liarvey.  111  Haas.  480; 
OmmonmalA  t.  Helmet,  110  Mass.  199;  Com- 
msHwealth  t.  Frederiekg.  119  Mass.  205;  Com- 
HCRirAittA  T.  JfaAdncy,  lis  Mast.  151;  Uoiitmon- 
tte^ih  V.  Calhane,  108  Mass.  431;  Common- 
vasSh  T.  Sheehan,  Id.  432;  Commonvealih 
T.  McOyrmaek,  7  Allen,  682;  Commonwealth  v. 
TialAam,  14  Gray,  18;  Qmmoatccalth  v. 
ffSnf,  6  Gmy,  846. 

W.  Allen*  deUvered  the  opinion  of  the 
court: 

The  defendant  cannot  on  appeal  take  ad- 
vantage of  irregularities  in  the  proceedings  be- 
fore the  trial  justice,  unless  they  were  such  as 
to  show  that  tne  magistrate  had  not  jurisdiction 
to  impose  a  sentence.  If  the  trial  jufitice  had 
jariidiction  of  the  petsoo  of  the  defendant,  to 
seolence  him  upon  the  complaint,  the  appellate 
court  had  the  same  jurisdiction  upon  the  ap- 
peal. CommontBealih  v.  Holmet,  119  Mass.  195. 
and  cases  cited;  Commontoealth  v.  Jhtnbar,  15 
Clay,  306;  CommontmUth  v.  DiUane,  11  Gray, 
87. 

The  record  sufficiently  shovs  that  the  de- 
fetidaot  Toluntarily  appeared  before  the  magis- 
ttite,  and  submitted  to  his  sentence  by  appealing 
from  it  Mere  consent  would  not  fiive  juris- 
didioa  over  the  person  of  the  defendant.  To 
make  the  TolQutaiy  appearance  and  submission 
show  more  than  mere  consent,  it  is  at  least 
necessary  that  the  magistrate  should  haye  had 
power  to  compel  the  presence  of  the  defendant. 
If  tbe defendant  could  not  have  been  arrested 
aod  held  for  sentence  by  any  legal  warrant  or 
■nihority,  the  magistrate  had  no  jurisdiction  of 
his  peiBon,  and  could  acquire  none  by  consent. 

Ii  a  magistrate  has  authority  to  order  a  pariy 
into  custody  or  to  issue  process  to  arrest  him, 
the  party  can  waive  defects  in  process  or  ser- 
rice, — perhaps  can  submitto  the  authority  with- 
ont  process;  out  where  there  is  no  authori^  to 
arrest  aod  hold  a  person,  or  to  issue  process  for 
bis  arrest,  he  cannot,  by  consent,  create  such 
tuthorily  and  give  jnriadiction  to  bold  and  sen- 
teoce  him.  The  question  in  the  case  is  whether 
tbe  magistrate  could  lawfully  have  had  the  de- 
feodant  arretted  and  broueht  before  him  for 
»oience,  either  under  the  original  warrant  or 
oo  a  fapioM.  If  he  could  not,  and  could  not 
•cqoire  jurisdiction  of  the  person  of  the  de- 
feooaDt  hy  process,  be  could  not  by  consent. 

Tbe  record  is  very  imperfect,  but  it  shows 
that  the  defendant  was  arrested  on  the  warrant, 
and  (nought  before  the  trial  justice  on  the  19th 
day  of  June,  and  pleaded  not  guilty;  that  the 
cue  was  continued  to  June  36,  when  the  de- 
faidint  retracted  his  plea  and  pleaded  guilty, 
aod  tbe  caj*e  was  connnued  to  August  7.  when 
tbe  defendant  was  dlschai^ed.  The  record 
docs  not  state  whether,  before  bis  discharge,  he 
was  nndcr  recognizance  or  was  held  in  custody, 
and  it  is  immaterial;  whether  he  was  committed 
to  jail  or  to  the  custody  of  his  sureties,  he  was 
all  tbe  time  held  under  the  original  warrant, 
or  the  warrant  of  commitment,  until  bis  dis- 
diun  on  the  7lh  of  August.  Commavweatth 
T.  Morihan,  4  Allen,  585.  And  thatdiacharge, 
«betber  he  had  been  committed  or  held  under 
teeogniauice,  eztlngnkbed  the  antbori^  to  hold 


him  under,  any  then  existing  process.  This 
must  necessarily  have  been  the  effect  unless  his 
going  at  large  was  an  escape  oo  account  of 
which  he  could  have  been  retaken.  But  a  go- 
ing at  largo  under  order  of  court  cannot  be  an 
escape,  even  though  the  order  be  irregular  and 
unauthorized.  The  order  amounted  to  a  dis- 
charge of  tbe  defendant  without  a  judgment, 
and  to  nothing  more.  The  record  is  in  words 
that  "the  cause  was  continued  ni»i  upon  pay- 
ment of  costs  by  defendant;  to  be  again  called 
up  for  sentence  upon  notice  to  the  defendaot." 
Tbis  was  not  in  terms  a  final  judgment,  nor  an 
absolute  final  disposition  of  ue  case;  but  tbe 
question  is  whether  the  defendant  remained  a 
party  to  it,  and,  if  not,  wbeiher  he  could  sub- 
sequently be  made  a  party.  Tbe  case  was  not 
"continued"  within  any  meaning  of  that  word 
known  to  the  law.  A  continuance  is  an  ad- 
journment to  a  time  certain :  a  continuance  niai 
is  to  a  time  certain  unless  something  should  oc- 
cur to  cause  action  upon  the  case  before  that 
time.  The  record  is  that  the  case  is  continued 
until  it  s'lall  be  called  up  on  notice.  This 
purports  to  be  an  iudeflnitc  adjournment  of 
tbe  court,  and  contingent  final  disposition  of 
the  case.  Pub.  Stat.  chap.  l.'>5,  §  71,  provides 
that  trial  justices  may  adjourn  their  courtfi  in 
all  cases,  civil  or  criminal,  oo  trial  before  them, 
to  any  time  or  place  ^  occasion  may  require, 
except  as  provided  in  chap.  213, 1 36  (which  re- 
lates to  continuances  in  criminal  cases).  This 
requires  an  adjournment  to  a  time  certain.  At 
common  law,  justicesof  the  peace  could  detain 
in  custody  for  a  reasonable  time  prisoners 
brought  before  them  for  trial  or  examination. 
If  they  exceeded  that,  the  custody  was  illegal 
and  they  were  liable  in  trespass.  Dacia  t. 
Capper,  10  6am.  ft  C.  38;  Cfftw  v.  Afountain,  1 
M.  &  G.  267;  Davis,  Justice.  67. 

It  may  be  that  prior  to  Stat.  1831,  chap.  98. 
there  was  authority  in  justices  to  admit  prison- 
ers before  them  to  hail,  pending  an  exammation 
or  trial  (see  Potter  v.  King^ry,  4  Day,  18), 
though  the  contrary  seems  to  be  laid  down  m 
Davis,  in  his  Justice  of  the  Peace.  That  statute 
provided  that  justices  of  the  peace  might  take 
the  recognizance,  with  sureties,  of  any  person 
brought  oefore  them  for  any  crime,  misdemean- 
or, or  other  offense,  for  his  appearance  for  fur- 
ther examination  at  a  future  lime  not  exceeding 
ten  days.  Stat.  1783,  chap.  42,  was  "An  Act 
Describing  the  Power  of  a  Justice  of  the  Peace 
in  Civil  Actions,"  and  provided  that  "every  jus- 
tice of  the  peace  shall  have  power  by  public 
proclamation  to  adjourn  tbe  trial  of  any  action 
Drought  before  him  from  time  to  time,  when 
equity  may  require  it."  Key.  Stat.  chap.  li'S, 
§82,  authorize  a  continuance  by  a  justice  of 
the  peace  of  alt  cases,  civil  or  criminal,  on 
trial  before  him,  to  any  other  time  or  place  OS 
occasion  might  require;  and  chap.  135.§9, — the 
chapter  relaungto  the  arrest  and  examination  of 
offenders,— re-enacts,  with  changes,  Stat.  1831, 
chap.  98.  It  authorizes  a  magistrate  to  ad- 
journ an  examination  or  trial  pending  before 
him,  from  time  to  time,  not  exceeding  ten  days 
at  one  time,  without  the  consent  of  the  defend- 
ant or  person  charged.  The  words  "  without 
the  consent  of  tbe  defendant,  or  person 
charged,"  were  not  in  the  statute  of  1831,  nor 
in  the  draft  of  tbe  Bevised  Statutes  Exported  by 
tbe  commissioners.    Thg^,  jg5({,^i^g^ef«: 
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Bertaed  Statutes  -were  r&«Dflcted  in  Oen.  StBt. 
cbap.  laO,  S  iJv,  nnd  chap.  170,  §  17,  and  in 
Pub.  Stat.  chnp.  155,  S  71,  and  chap.  212. 

except  eiint  Pub.  Stat. chap.  156, 1 71.  first 
expressed  the  'exception  from  it  of  the  provi- 
siwRB  of  chap.       ^  28. 

It  ia  clear  that  the  trial  justice  had  no  power 
iQ  coDliDue  the  cose  indefinitely,  and  to  bold  the 
6ieSa^d9iB^0impv'^^M  a  time  to  be  afterwards 
naEoed.  A'tudnukbentorrectsnizance  under 
Ruch  an  order  would  be  simp^  void,  and  a 
cHflCbnr^  of  a  defendant  under  it  would  be  ab- 
solute. The  record  does  not  expressly  state 
that  thf  iJefeiidiint  was  discharged,  but  that 
appears,  m  rln  orlu-r  essential  tbin^  in  the  rec- 
ord, by  impliciitkm,  because  it  shows  that  he 
could  not  lawf  ulty  be  longer  held  in  custody. 
The  record  also  sbows  that  there  was  no  final 
Jodgmont,  and  no  termination  of  the  case,  un- 
lesf  !l)e  dischftrgeof  the  defendant  of  itself  ter- 
miiiriT.'d  ihc  ("flfu-.  I>uring  the  progress  of  the 
tritil  (lie  CBH'  viR^  indefinitely  postponed,  and 
the  *it-fp!>dant  dwlmrged.  Pronouncing  seo- 
tence  U  a  judicial  net,  and  part  of  the  trial. 
The  Indefimte  portponement  would  relieve  the 
defattdaot  from  lawful  custody,  and  from  any 
g^^t^ltSaa  to  app^Hr  and  answer  further,  and 
fttttfi'lUty  Hutnliiv  lo  be  arrested  and  held  to 
answer  fiirthttr.  If  the  order  of  the  maristrate 
flisr  lmrg(?<l  him  without  leaving  him  under  any 
oliliciil  11)11  In  jLiipeiir,  the  magistrate  would  have 
uu  jiiiilhiritv  In  (hsui- a  M^t'o*  to  compel  his  ap- 
pti  irun<;e;  it  ^vouLd  work  a  discontinuance  of 
^««frwk>lutn«  ISiLeg^ttY.  Oo(^  11  Cuah. 
MS.  l^iEoe  wu  4  fizul  judgment  and  sentence 
wblch  the  defemlant  continued  under  obliga- 
tion to  perfoim.  He  appealed  from  the  sen- 
Eence  of  Hue  nnd  <^Ht8,  and  the  appeal  wasdis- 
misflr'd  in  Hn-  iipiH-Elatc  court  as  improperly 
^kvu,  auii  the  lh^  remained  for  enforcement 
of  the  untence.  The  question  was  as  to  the 
mode  of  enforctng  the  sentence.  The  magis- 
tiate  was  held  liaSlfl  for  causing  the  commit- 
uieot  of  the  defendftnt,  a  year  after  his  sen- 
tence, on  the  common  mittimus,  without  first 
huving  him  broug])!  up  on  a  eapiaa  or  other 
pr("  c.-!i,  and  giviTie  him  an  opportunity  to  pay 
tlif  Hue  umi  rtisi^.  But  there  i8  another  wet 
dh(cl084itl  in  tLis  record  which  also  appeiu^d  in 
Se^ttt  T,  Os^,  mpra.  The  indeanite  post- 
-pDnement  wbb  wHb  the  consent  of  the  deiend- 
anl.  The  payment  of  costs  is  not  material 
oth«rwjBC  IhanaK^bowlngthis.  The  magistrate 
biiil  oil  iiuihorily  U)  impose  it  except  as  part  of 
a  fir  111  pciitf'iici';  hikI  the  defendant  was  under 
no  obligatioD  to  pnj  it.  The  payment  was,  by 
the  magistrate,  macie  the  consideration  of  the 
postponement,  and  was  paid  by  the  defendant 
to  «eoim  poat^nement.  The  postpooe- 
racBt  wfts  tiDk,  and  was  not  intended  to  be,  a 
roTitinuance.  but  an  end,  of  the  prosecution, 
unlcv*  ibf  nutfiistTJid-  should  see  cause  at  some 
future  riiiii'  lo  tiorify  ihe  defendant  that  sentence 
yT6»  tit  l>f  [irni]tiiiiii'ed.  It  was  obviously  an 
■rrangL-mcnt  lictwvL'U  the  trial  justice  and  the 
defendant,  like  that  sometimes  made  in  the 
higher  courts  between  the  prosecuting  officer 
and  a  defendant,  with  the  approval  ot  the  court, 
by  which,  on  payment  of  costs  by  the  defeod- 
imt,  an  indiclment  or  complaint  Is  "placed  on 
file."  Bee  CmnmonwtaUh  t.  Dowdiean't  Bait. 
lia  Uaat.  m 

Tliec!OintH^;  ^$hich  an  order  is  not  equiv- 
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alent  to  a  final  judgment  or  a  nolle  protequi  or 
discontinuance  by  which  the  cum  is  pat  out  of 
court,  but  is  a  mere  suspending  of  active  pro- 
ceeding in  the  case  which  dispenses  with  the 
necessity  of  entering  formal  continuancee  upOD 
the  dockets.and  leaves  it  within  the  power  of  the 
court  at  any  time,  upon  the  motion  of  either 
party,  to  bring  the  case  forward  and  pass  any 
lawful  order  or  ludgment  thereon." 

When  a  case  is  pending  in  a  permanent  court 
of  general  jurisdiction  with  slated  terms,  io 
which  continuances  are  from  term  to  term,  t 
defendant  may  waive  the  formal  entries  of  cod- 
tiuuances  and  consent  that  the  case  may  remain 
in  court  without  such  entries  until  asked  for 
by  either  party.  The  court  then  retains  itj! 
jurisdiction  of  the  case  and  of  the  defendant, 
and  has  authority  at  any  term  to  make  the  en- 
tries of  continuance  from  term  to  term  uid  bring 
the  case  forward  upon  the  docket  of  the  term. 
A  trial  justice  is  not  a  perroanent  court  with 
stated  terms.  His  court  is  a  court  of  record, 
but  it  is  a  temporary  court  for  each  case,  kept 
alive  by  continuances,  and  exercising'  Ignited 
jurisdiction  by  prescribed  methods.  Thefndefi- 
nite  postponement  of  a  case  before  it  is  in  ef- 
fect the  indefinite  postponement  of  the  court. 
He  has  no  jurisdiction  to  suspend  and  revive 
at  his  will  a  case  and  court  before  him,  and  the 
question  whether  the  consent  of  the  defendant 
can  give  him  such  jurisdiction  is  very  different 
from  the  question  whetberadefendant  can  con- 
sent to  an  indefinite  continuance  in  the  superior 
court.  The  authority  to  postpone  a  sentence 
by  a  coDtinoance  not  exceeding  ten  days,  with- 
out the  defendant's  consent, — and  for  a  lonra" 
time  with  it, — ma^  perhaps  be  inferred  from  Uk 
power  given  to  tniu  justices,  and  from  the  par- 
licuhu'  provisions  in  the  statute  as  to  continu- 
ances; but  there  is  nothing  in  the  statute  which 
giv^  to  a  trial  justice  authority  to  settle  a 
criminal  case  before  him  by  receiving  the  costc 
from  the  defendant,  and  discharging  him.  with- 
out Judgment  and  without  a  continuance,  in 
his  agreement  to  present  himself  for  sentence  at 
any  future  time  on  notice.  Apart  from  the 
abuse  to  which  such  a  power  would  be  liable, 
the  functions  and  course  of  proceedings  of  jus- 
tices of  the  peace  in  regard  to  offenders,  pre- 
scribed by  statute,  show  that  it  was  never  in- 
tended that  they  should  have  the  general  power 
of  putting  a  prisoner  convicted  before  them  oo 
probation  by  indefinitely  holding  the  convictifm 
over  him,  as  is  done  in  higher  courts  by  put- 
ting an  indictment  on  file.  Where  such  power 
is  given  by  statute,  it  is  carefully  guarded.  See 
Pub.  Stat.  chap.  212,  §§  71,  80;  Stat  1885, 
chap.  359.  We  think  that  the  defendant  wss 
not  amenable  to  sentence  1^  ibe  trial  justice, 
and  the  entry  must  be— 

ProeeetUngt  quoted. 


Edmond  0'E£EF£,  Admr., 

V. 

City  of  NORTHAMPTON  and  Tnutea 

1.  The  liability  of  a  town  for  the  nipport 
of  panpera  is  purely  statutory. 

2.  A  debt  can  be  created  in  favor  of  an  in- 
dividual against  a  town,  for  relieviw 
a  pauper*  only  bylsafmhrbiKhis  wann 
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after  notice  and  reqaeet  to  the  over- 
■eera  thereof  to  provide  for  him,  and 
their  naclact  so  to  do;  or  by  furnishing 
him  neeeooariee  under  an  express  eon- 
tNMSt  with  the  oTerMora  of  the  poor 
or  its  other  duly  authorized  officers  or 
agents. 

8.  The  ri^rht  to  recover  for  support  fur- 
nished after  n^lect  or  refusal  in  such  a 
case  is  founded  on  the  failure  of  the 
town  to  do  its  duty,  and  the  conse- 
quent necessity,  in  the  Interest  of  hu- 
manity, that  aid  be  rendered  by  an  in- 
dividual. 

4.  To  reeover  against  the  town  under  an 
express  contract,  plaintiff  must  show 

^at  be  took  the>paaper  and  took  care 
of  him  in  aocordanoe  with  its  terms. 

5.  Where  an  overseer  of  the  poor  agreed 
with  plaintUI^  &  married  woman,  to 
pay  her  to  take  the  pauper  and  take 
care  of  him  as  long  as  he  lived,  and  he 
was  then  living  with  her  husband,  and 
coDtinued  to  live  with  him,  the  town 
sU  the  time,  with  the  knowledge  and 
eonaent  of  plaintiff,  paylna*  the  hua- 
band  for  such  support, — Held,  that  ahe 
eonld  net  reeover  therefor. 

(Hampshire  Piled  Octobers.  1887.) 

ON  plaiDtifTs  exceptions.  Overruled. 
ActioD  of  contract  origioally  brought  by 
K«y  O'Keefe,  wife  of  present  plaintiff,  and 
prowcuted  by  the  plaintiff  as  admlListrator  of 
berestste  torecoverof  the  defendantfor  the  care 
ud  support  of  one  Michael  O'Eeefe,  the  father 
of  aidEdmond,  an  aged  person  onaUe  to  sup- 
port bimself,  from  1876  to  1885. 

The  plaintiff,  Kdmond  O'Eeefe,  testitied  that 
Michael  O'Eeefe  was  bis  father,  and  lived  with 
him  over  ten  years,  from  1876  to  time  of  his 
death  in  July,  188S.   That  he  was  94  years  of 
uewbeohedied.  That  on  November  15, 1875, 
tSe  said  Michael's  house  was  burned,  after 
wbich  he  lived  a  few  days  with  Edmond's  sister 
and  then  came  to  live  with  him;  and  a  few 
days  after  he  came  to  live  with  him.  Mr.  Stark- 
wnther.  head  selectman  and  overseer,  came  to 
bta  bouse  and  told  big  wife  to  take  the  old  man 
aad  take  care  of  him  as  long  as  he  lived,  and 
At  would  be  paid  as  much  as  be  would  cost  at 
(be  poorbonee.    That  Mr.  Starkweather  only 
Rmuned  long  enoneb  to  tell  her  that,  and  then 
veot  away.   That  Michael  was  living  there  at 
that  time,  and  continued  to  live  there  till  his 
detth.   Tliat  he  was  unable  to  work  and  very 
feeble  durins  tbe  last  years  of  his  life.  That 
>ttbat  time  Michael  was  not  able  to  go  out  to 
work.  That  his  wife  told  Mr.  Starkweather 
^  vonld  take  care  of  him,  and  that  bis  wife 
did  care  for  him  and  do  everything  for  him 
(be  Eune  as  she  would  for  her  own  father. 
The  town  allowed  him  (Michael)  $5  per  month 
I    ttom  tbe  time  be  came  to  live  with  him  in  1875 
to  1885,  when,  a  few  months  before  he  died, 
j     th^  raised  it  to  $6  per  month.   That  the  $5 
I     permontb  paid  by  the  town  was  used  as  far  as 
'    tt  would  go  for  the  support  of  said  Michael  and 
I    tbe  family;  and  that  nooe  of  tbe  family  were 
aUe  to  Bare  mudi;  that  poorhouse  prices  were 
\    hrao  |2  to  $2.60  per  week. 
I      At  tbe  cloee  of  the  plaintiff's  testimony  the 


coiut  ruled  that,  upon  tbe  whole  evidence,  the 
jury  would  not  be  warranted  in  retiuning  s 
veraict  for  the  plaintiff  on  either  count,  and 
directed  a  verdict  for  the  defendant,  to  which 
ruling  the  plaintiff  excepted. 

Mr.  Charles  O.  Delano,  for  plaintiff: 
Michael  O'Eeefe  was  a  pauper  whom  the  de- 
fendant city  was  permanently  bound  to  support. 
138  Mass.  307. 

Tbe  overseers  bad  authority  to  contract  for 
his  support. 

Aldrieh  v.  Slaektime,  138  Mass.  151. 

They  had  power  to  make  It  for  bis  life. 

Palmer  v.  ^ww,  6  Gray,  420. 

And  one  could  act  for  the  rest  so  as  to  bind 
tbe  town. 

Per  Metcalf,  J.,  Dartmouth  v.  Lakeville,  7 
Allen,  £85;  Oakltam  v.  Svtton,  13  Met.  107; 
Lee  V.  Deerfieid,  8  N.  H.  891 ;  Woode*  v.  Dennett, 
9  N.  H.  55. 

These  positions  being  correct,  the  case  was  a 
proper  one  for  the  jury.  Neither  the  Statute 
of  Frauds  (97  Mass.  212),  nor  of  Limitations  (0 
Gray,  60),  were  relied  on  to  bar  the  right  of 

action. 

Mr.  Asro  T.  Crosaley.  for  defendants: 

1.  There  was  no  evidence  of  the  notice  and 
request  required  by  Pub.  Stat.  chap.  84,  g  27, 
made  by  the  plaintiff  upon  tbe  deiendimt.  as 
was  neceaaary,  for  the  plaintiff  to  recover  upon 
the  count  contained  in  bis  original  declaration. 

Walker  v.  Soutfdmdoe,  ACyx&ti.  199-208;  Wil- 
liarm  v.  Braintree,  6  Cush.  399,  403.  408. 

2.  The  evidence  showed  no  such  necessity  for 
the  relief  which  the  plaintiff  undertook  to  fur- 
nish as  would  entitle  tbe  plaintiff  to  recover 
under  said  count.  Otherwise,  it  shows  that  a 
suitable  poorhouse  was  provided  by  tbe  defend- 
ant in  which  Michael  O'Keefe  could  at  al!  times, 
after  he  became  a  pauper  and  until  the  time  of 
his  death,  have  received  proper  care,  shelter, 
and  support. 

Lamnon  v.  Newburyport,  14  Allen,  30-32; 
Rogere  v.  Nejebury,  105  Mass.  638, 534;  Ba-aaon 
V.  Uxl/ridge,  113  Alass.  47,  48. 

8.  No  promise  or  undertaking  on  the  part  of 
tbe  defendant  can  be  implied  to  pay  for  any- 
thing which  may  have  been  bestowed  on  said 
Michael  unless  it  is  shown  to  have  been  afford- 
ed under  such  circumstances  as  to  come  within 
the  statute  provisions  by  which  towns  are 
made  liable  for  expenses  incurred  for  such  a 
purpose. 

Lammm  t.  Neu^uryport,  14  Allen,  30, 81. 

Knowlton»      delivered  the  opinion  of 

the  court: 

Tbe  plaintiff  seeks  to  recover  for  the  sup- 
port of  a  pauper  having  a  settlement  in  the 
town  of  Noithampton  before  its  incorporation 
as  a  city.  The  liability  of  towns  for  the  sup- 
port of  paupers  is  purely  statutory,  and  a  plain- 
tiff, to  recover  in  an  action  of  this  kind,  must 
bring  bis  case  within  the  provisions  of  the  sta^ 
ute.  Under  our  legislation  there  are  only  two 
ways  in  which  a  debt  can  be  created  in  favor 
of  an  individual  against  a  town  for  relieving  a 
pauper, — one  by  supplying  bis  wants  alter 
"  notice  and  request  to  the  overseers  thereof 
to  provide  for  him,  and  their  neglect  so  to  do; 
the  other  by  furnishing  him  necessaries  under 
an  express  contract  with  its  overseers  of  the 
poor  or  its  other  duly  authorized  officers  or 
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agents.  Pub.  Stat.  chap.  84.  g§  3-37;  Williams 
V.  Inhab».  of  Braintree,  6  Cuab.  899;  Lam- 
am  V.  Jfewburyport,  14  Allen,  80;  Soger*  v. 
Ifetoburw,  105  Hasa  683. 

The  flbret  count  of  the  plaintiff's  declarstion 
sets  out  a  claim  under  Pub.  Stat.  chap.  84,  g  27, 
andalleges  "that  she  applied  to  the  overseers  of 
the  poor  of  the  said  Northampton  and  re- 
quested them  to  make  provision  for  the  main- 
tenance and  support  of  the  said  Michael 
O'Keefe,  'which  they  refused  and  oeelected  to 
do."  The  notice  contetaplated  by  t£e  statute 
and  alleged  In  the  declaration  Is  an  express  and 
fonnal  notice,  and  the  request  intended  is  a 
distinct  request  that  the  town  provide  for  the 
pau{>er,  and  the  rieht  to  recover  for  support 
furnished  after  neglect  or  refusal  in  such  a  case 
is  founded  on  the  failure  of  the  town  to  do  its 
duty,  and  the  consequent  necessity,  in  the  in- 
terest of  humanity,  that  aid  be  rendered  by  an 
individual.  WaOeer  v.  Southbridge,  4  Cush. 
199.  Koevidence  tbatthe  plaintiff  {^ve  such  a 
notice  or  made  such  a  request  was  introduced 
at  the  trial. 

The  second  count  is  in  indebitatus  cusvmpait. 
The  statute  gives  no  right  to  recover  under  an 
implied  contract  in  a  case  of  this  kind,  and  the 
inquiry  comes  whether  there  is  evidcoice  of  per- 
fonnant»  of  an  express  contrw^t  under  which 
the  plaintiff  is  entitled  to  compensation.  The 
only  evidence  of  any  contract  tends  to  show 
that  one  of  the  overseers  of  the  poor,  in  the  ab- 
sence of  his  associates,  agreed  with  tlie  plaintiff 
to  pay  her  "  to  take  the  old  man  and  take  care 
of  him  as  long  as  he  lived."  The  pauper  lived 
after  that  ten  years.  The  town  had  a  poor- 
house  in  which  to  rapport  its  paupers.  It  does 
not  appear  that  the  overseer  had  authority  to 
Undthe  town  by  this  peculiar  contract;  and  if 
he  bad,  the  plaintiff,  to  recover  under  it,  must 
show  that  she  took  the  pauper  and  took  care  of 
him  in  accordance  with  its  terms.  This  she  has 
failed  to  do.  The  uncontradicted  evidence 
shows  that  the  old  man  was  then  living  with 
his  son,  her  husband,  and  that  he  continued  to 
live  with  him  for  ten  years  afterward ;  the  town , 
all  the  time,  with  the  knowledge  and  consent 
of  the  plaintiff,  pimng  said  son  by  the  month 
for  said  support.  Upon  a  proper  interpretation 
of  the  evidence.it  appears  that  what  the  plaintiff 
did  in  caringfor  the  pauper  she  did  on  account 
of  her  husband,  and  as  bfs  wife,  and  the  jury 
would  not  bave  been  warranted  in  finding  that 
she  did  anything  in  performance  of  the  con- 
tract testified  to  by  her  husband. 

JSlaepti(mt  oeermled. 


Henry  N.  TUTTLB 
e. 

OEOBOE  H.  GILBERT  MANUFACTUR- 
ING CO. 

On  letting  a  farm  to  the  plaintiff  and  an- 
other, the  defendant  agreed  to  repair 
^d  put  in  safe  condition  the  stable 
noor.  Its  ansafe  condition  caused  a 
personal  injury  to  the  plaintiff.  No  time 
within  which  the  repairs  were  to  be 
made  waa  fixed;  but,  assuming  they  were 
to  be  made  within  a  reasonable  time, 
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and  that  the  jury  wonld  be  jas^fled  in 
finding  that  the  defendant  had  not  pmr- 
formed  it  within  a  reasonable  t^a^ 
the  plaintiff  cannot,  for  such  a  breach,i 
maintain  an  action  of  tort.  Hia  onl^ 
reme<^  is  by  aeilon  in  costraet*  ana.j 
as  there  was  no  question  of  fact  for  thej 
jury,  a  verdict  for  the  defendant  wa^ 
■  properly  ordered.  ; 

(Worcester — Filed  October  20, 1887.)  j 

ON  plaintiff's  exceptions,  (hermled. 
Action  of  tort  for  personal  injorieB.! 
Plaintiff,  with  bis  brother,  hired  of  defendantij 
farm.  In  consideration  of  the  hiring,  dcfeod- 
ant  agreed  that  it  would  repair  the  floor  of  the 
bam  on  the  farm,  and,  if  necessary,  put  in  new: 
timbers.  Defendant  neglectcfl  to  make  soch. 
repairs,  and  in  consequence  thereof  the  bami 
floor  gave  way  and  plaintiff  was  thereby  ia-\ 
jured. 

The  other  facts  are  stated  in  the  opfaiioD. 

The  court  ordered  a  verdict  for  defendant. 
Plaintiff  excepted. 

Messrs.  Rice.  Kln^p.  ft  Rice,  for  plaintiff: 

This  action  belongs  to  that  class  of  actions 
which,  though  they  nave  thdr  basis  in  a  parol 
contract,  nevertheless  may  be  treated  as  at^ions 
of  tort.  Negligent  performance  of  contfBcts, 
or  the  unezcused  neglect  to  perform  a  contract, 
"  is  a  breach  of  duty  that  may  be  treated  asin- 
volving  liability  er  delicto  or  ex  amtraetu  at  the 
election  of  the  injured  party."  From  its  ne- 
glect to  perform  its  legal  obli^tion  to  the 
plaintiff,  thus  incurred,  the  plaintiff  was  in- 
jured, and  for  those  injuries  the  defendant  is 
liable  in  tort. 

Johnwn  V.  Dixon,  1  Daly,  178;  Bigelow, 
Torts,  268,  citing  JfawM  v.  WiZbajn*.  1  Barn. 
&Ad.  415;  Boorman  V.  Avtm,  11  Clark &F.1; 
S.  C.  3  Q.B.  Sll;  Bobituon  v.  TArwdgiO.  IS 
Ired,  L.  89. 

The  following  cases  also  seem  tosumwrt  the 
statement  of  Maule,  J.,  in  Sotmrdv.  Shepherd, 
9  C.  B.  819,  namely:  "Generally  spnkin;, 
the  law  has  endeavored  to  assimilate  actions 
of  tort  arising  out  of  contracts,  with  actions  tm 
contracts,  giving  the  plaintiff  the  etectkm  to 
adopt  either  form  of  remedy. 

DickiTison  v.  WiJichetier,  4  Cush.  190,  131; 
Asliley  V.  Soot,  4  Allen,  505,  506;  Norton  t. 
Doherty,  8  Gray,  878.  See  also  Sweeng  v.  OH 
Colony  &  X  S.  S.  Go.  10  Allen,  872;  Minor 
V.  Sharon,  112  Mass.  477.  See  also  Wood, 
Land.  &  T.  p.  933,  note. 

The  facts  and  the  statements  of  the  ageot 
properly  amounted  toa  warrantytbat,atle»st, 
the  barn  was  safe  so  far  as  the  floor  timbers 
were  concerned.  This  ie  a  breach  of  doty  of 
a  tortious  character,  whetiier  the  warranty  be 
in  regard  to  the  qnaU^  of  goods  and  chatt^ 
sold,  or  in  regard  to  the  san  condition  of  ttw 
premises. 

See  Norton  v,  Doherty,  supra. 

All  the  statements  of  the  defendant's  agent 
would  have  the  effect,  equally  with  an  expres 
warranty  of  safety  at  the  outset,  of  lulling  the 
plaintiff  into  asense  of  aecurity,  baaed  upon  the 
agtnt^s  assurance  of  safety.  As  to  whetliaor 
not  the  scienter  could  be  satisfactorily  pronid 
would  ben  question  for  the  jury,  irrespectire 
of  the  consideration  that  the  case  may  he  on 
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of  that  dan  of  caaea  which  would  require  no 
nue  proof  of  the  teimtcr  than  lies  in  the  proof 
of  the  facts  alteeecL  Slmflarly  in  re/^ard  to 
Uw  qnestioQ  of  the  agent's  intention  that  his 
wanmoe  should  be  acted  upon,  thia  case  may 
be  one  of  the  class  of  cases  where,  the  effect  of 
the  false  representation  beini^  to  brin^  the 

Silaintiff  ioto  a  buainess  traosaction  with  the  de- 
eodant.  no  more  proof  of  the  defendant's  in- 
tention is  oeceaaary  than  proof  of  that  effect. 

/«ftw»RT.ira/lDw^.lSMinii.474:  Rigelow, 
Torts,  pp.  80.  81;  Add.  Torts,  4th  Eng.  ed. 
lOia-1015. 

The  present  case  is  an  exception  to  the  gen- 
eral rule  that  it  is  the  duty  of  the  tenant,  and 
Dot  the  landlord,  to  make  the  repairs  on  thede- 
miiecl  prenuses.  Had  there  been  no  agreement, 
ft  woaJd  not  have  been  the  doty  of  the  tenant 
n  make  r^Mirs  of  so  general  and  aubshuitial  a 
utare  as  the  putting  of  new  timbers  intoliie 
bun  floor. 

Tavtor,  Land.  &  T.  8th  ed.  g848. 

Neither  is  he  liable  for  the  ominary  wear  and 
war  of  the  premises. 

Torriana  v.  Tounff,  6  &  P.  8,  note  8; 
ItaA  V.  Thomaa.  7  C.  &  P.  338;  BofsefaU  t. 
JfifttBT.  Holt,  7;  Ea^  v.  Swate,  3  Daly,  140; 
Mntott  T.  D^n,  1  Daly,  178. 

JfeHT*.  W.  S.  B.  Hopkina  and  Ch&rles 
L.  Gardner,  for  defendant: 

Defendant  bad  no  knowledge  of  any  defects 

10  laid  bam,  except  so  far  as  the  attention  of 
iti  agent  was  specially  called  to  them  by  the 
pUntifl  himself  ;  and,  of  the  defect  which 
Gmsed  the  injury,  it  is  shown  that  it  had  no 
knowledce  whatever. 

The  obligation  which  rested  on  the  defendant 
to  make  repairs  was  based  entirely  upon  the  ex- 
press terms  of  its  contract. 

OiB  Y.  MidtfUton,  lOS  Mass.  477:  Looney  T. 
Ueltan,  139  Mass.  88;  Bom  T.  Hunking,  185 
XaBB.868. 

No  other  obHratiou  Is  idleged,  and  it  follows 
Hut  the  plaiDti#8  cause  of  action  arose  whollr 
fnHD  a  breach  of  the  defendant's  contract.  It 

11  obrious  that  plaintiff's  action  cannot  be 
mtiDtaiDed  in  its  present  form. 

Beney  v.  MoteC^,  7  Gray,  479;  Hubbard  v. 
Moitep,  11  Gray,  170. 

Under  our  form  of  pleading,  actions  of  tort 
Hnbracc  (besides  trover  and  actions  for  penal- 
tin)  those  which  were  formerly  known  as  ac- 
tions of  trespass,  and  trespass  on  the  case. 

Gen.  Slat.  chap.  167,  §  1. 

Boavier  defines  tort  as  "  a  wrong  indepen- 
dent of  contract."  It  frequently  arises  from, 
■od  is  coincident  with,  a  contract,  as  in  the 
^miliar  case  of  a  fraudulent  sale.  It  must, 
■owevnr,  be  a  distinct  feature  of  the  contract 
out  (tf  wUdi  it  grows,  and  something  more 
tkta  a  mere  breach  of,  or  failtue  to  perform, 
nch  contract,  which  is  all  that  is  alleged  in  the 
we  at  bar. 

Shearm.  &  Redf.  Neg.  p.  1;  A^ley  t.  Root, 
4AUeD,  504;  BiAop  v.  Weber,  139  Mass.  411. 

In  the  case  of  OiU  v.  Middleton,  mpra,  the 
injaries  resulted  from  the  unskillful  manner  in 
vmi  the  defendant  perfonned  certain  work 
•Udi  he  bad  promised  to  do. 

tt  cannot  be  contended  that  the  defendant 
bbely  or  willfully  represented  that  the  prem- 
im  were  safe,  because  the  evidence  shows  that 
tt  most  its  agait  only  stated  that  he  so  ctm- 
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sidered  them;  but  even  if  it  were  so  it  would' 
make  no  difference,  as  this  is  not  the  cause  of 
action  which  the  platittiff  has  set  up  in  his  dec- 
laration. 

Morton,  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

It  is  the  general  rule  that  there  is  no  war- 
ranty implied,  in  the  letting  of  premises,  that 
they  are  reasonably  Hi  for  use.  The  lessee 
takes  an  estate  in  the  premises  hired,  and  he 
takes  the  risk  of  the  quality  of  the  premises,  in 
the  absence  of  an  express  or  Implied  warranty 
hy  the  lessor,  or  of  deceit,  A  lessee,  therefore, 
if  he  is  injured  by  reawn  of  the  unsafe  condi- 
tion of  the  premises  hired,  cannot  maintain  an 
action  against  the  lessor,  in  the  absence  of  war- 
ranty or  misrepresentation.  In  cases  where 
lessors  have  been  held  liable  for  such  Injuries 
to  the  lessees,  the  liability  is  founded  In  negli- 
gence. Ijooney  v.  McLean,  129  Mass.  S3;  Bowe 
V.  Bunking,  185  Mass.  SdO,  and  cases  cited. 

The  plaintiff  admits  tLe  general  rule,  but 
claims  that  this  case  is  taken  out  of  it  because, 
at  the  time  of  the  lettintr,  the  defendant  agreed 
to  repair  and  put  in  a  safe  condition  the  stable 
floor,  the  unsafe  condition  of  which  caused  his 
injury. 

The  contract  relied  on  is  a  loose  one;  it  fiired 
no  time  within  which  the  repairs  were  to  be 
made;  and  it  is  doubtful  whether  the  evidence 
proved  any  breach  of  contract  on  the  part  of 
the  defendant.  But  if  we  assume  that  the  con- 
tract was  to  make  the  repairs  within  a  reason- 
able time,  and  that  the  jury  would  be  justified 
in  finding  that  the  defendant  iiad  not  performed 
it  within  a  reasonable  time,  tbe  question  is 
whether,  for  such  a  breach,  the  plaintiff  can 
maintain  an  action  of  tort  to  recover  for  per- 
sonal injuries  sustained  by  reason  of  tbe  defect- 
ive condition  of  the  stable  floor. 

The  caBCS  are  numerous  and  confusing  as  to 
the  dividing  line  between  actions  of  contract 
and  of  tort,  and  there  are  many  cases  where  a 
man  may  have  his  election  to  brin^  either  ac- 
tion, when  tbe  cause  of  action  arises  merely 
from  a  breach  of  promise,  tbe  action  is  in  con- 
tract. The  action  of  tort  hss  for  its  foundation 
the  negligence  of  the  defendant,  and  this  means 
more  than  a  mere  breach  of  a  promise.  Other- 
wise the  failure  to  meet  a  note  or  any  other 
promise  to  pay  money  would  sustain  a  suit  in 
tort  for  negli^nce,  and  thus  the  promisor  be 
made  liable  tor  all  the  consequential  damages 
arising  from  such  failure.  As  a  general  rule 
there  must  be  some  active  negligence  or  mis- 
feasance, to  support  tort.  There  must  besome 
breach  of  duty  distinct  from  breach  of  contract. 

In  the  case  at  bar,  the  utmost  shown  against 
the  defendant  is  tliat  there  was  unreasonable 
delay  on  its  part  in  performing  an  executory 
contract  As  we  have  seen,  it  is  not  liable  by 
reason  of  the  relation  of  lessor  and  le-ssee;  but 
its  liability,  if  any,  must  rest  solely  upon  a 
breach  of  this  contract.  We  do  not  see  how 
the  cases  would  differ  in  principle  if  an  action 
were  brought  against  a  third  person  who  bad 
contracted  to  repair  the  stable  floor,  and  had 
unreasonably  delayed  in  performing  his  con- 
tract. We  are  not  aware  of  any  authority  for 
maintaining  such  an  action.  If  the  defendant 
bad  performed  the  work  contemplated  by  its 
contract,  tmsklllfnlly  and  ne^igeaOtk^it^pul^ 
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be  liable  1o  an  actkm  of  tort,  because  in  sach 
COBG  Lherti  -A^ould  be  a  miRfeasance,  which  is  a 
Buffident  fDundatioiL  for  an  action  of  tort. 
Buch  waA  the  Caw  q(  OiU  v.  Middleton,  lOS 
Itafis.  477. 

The  faflr  of  Ai^lfj/  v.  Hoot,  4  Allen,  504,  does 
iLci  cimfliri  ■vvitlioiirvif'W.butiecognizea  the  rule 
thiit,  to  Jiustein  an  action  of  tort,  there  must  be 
PKSV  tiMmfrQMS  bmc^bf  contract. 

0itAm  tiow  argues  that  he  had  the 
right  to  go  to  the  Jury  itpon  the  question  of 
warranty  and,  deceit.  Tt  does  not  appear  that 
tU5a  clairo  wha  iiiiiiii'  in  superior  court;  but 
it  is  cltrjir  ili;n  Mirp'  is  no  sufficient  evidence  of 
any  wnrrHTLiy  ilmi  t1u'  sinbte  was  safe,  or  of  any 
decdt  or  uiiM-<  i^k  m  nLitiod  on  the  peai  of  the 
defeiidant  or  ixa  u^aai. 


OOMMONWKAI.TH  ot  Massachusetts 

Deanh  ShIURN. 

1,  Where  4  ^«0«lpt  is  admissible  as  evi- 
49006  of  the  guilt  of  the  defendant,  and 
10  ^ownto  hftveb^eri  taken  into  the  pos- 
eesBtnn  of  the  defendant  and  big  oouosel, 
anil  th^y  e  refused  to  produce  it, 
a  copy  of  it  in  admissible. 

jB.  Where  liquor  w.-is  ordered  ftom  the 
town  of  Millbury,  by  a  resident  of 
Worcestert  and  the  quantity  ordered 
wa«  delivered  to  tbe  person  ordering  it 
tolPOToester,  and  was  there  paid  for  by 
btm,  andlietookareoeiptforche  amount 
paid,  froni  the  mau  who  delivered  it  to 
hliD,  thIsis8ufllaieiit*vid«Bceofa«Je 
in  WoreeBter* 

.'BvTbe  receipt  for  parTment  for  the  li- 
quor delivwtv!  to  the  purchaser,  pur- 
|)Mrtknj£  ti»be>  signed  by  an  agent  for 
tlie  defendant^  whi^Ii  the  counsel  of  the 
latter,  id  bis  pretteiK^^t'.  asked  for  on  the 
trial  in  tha  police  court,  and  insisted  on 
hla  rtafit  to  ntaijit.  and  did  retain,  and 
which,when?itbK<ltU)ntly  demanded  by 
thp  pnisecuting  attorney  on  the  trial  in 
tJip  >.u(i('Tior  Bourt,  was  not  produced, 
wiien  funnected  with  its  contents,  af- 
fards  mmf  evidence  that  the  trmnsmc- 
tion  with  the  purciiaser  wmm  a  sale 
mud*  1^  dafmdiiat   throngrh  his 

(WiHvtatar — OoUfaer  XO,  1887.) 

OS  defsodanl's  exceptions.  Overruled. 
Complaint  chAr^u^  the  unlawful  sale  of 
ig^tDaui  and  iDloxicnLiti^' liquors. 
The  case  fs  suiied  in  thi'  opinion. 
Mr.  John  Hopkins,  for  defendant: 
The  defendant  viaa  clmrged  with  the  unlaw- 
ful sale  of  liquor,  June  5,  1886,  to  one  John 
BocM?.  in  W<nt»8i«r,  where  Buckley  lived. 

dc4eBdaat  lived  in  Millbury ,  and  there  had 
E  HrpDsp  rn^  M'll  Mquore.  Millbury  was  a  license 
lov  []  111  isso,  jind  Worcester  was  not. 

l  ike  I'viil^-hn-  li'ieM  uot  prove  a  sale  made  by 
dcfi'iirliint  ]ii  v\  r.jr-c&tiir,  and  is  insufficient  to 
wamint  a  i^onviction. 

When  lindq^  dirtlvers  to  the  purchaser 
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the  article  that  is  wanted  by  him,  and  that  hai 
been  selected,  the  transaction  has  in  it  all  the 
elements  of  a  complete  sale,  althouj^  the  i»ica 
is  to  be  paid  at  another  time  and  in  aootber 
place. 

The  dealer  had  no  control  over  the  porter  after 
Mr.  Reardon  received  it  in  Millbury. 

It  does  not  affirmatively  appear  that  the  pca^ 
ter  referred  to  in  the  bill  was  that  refexrea  to 
in  the  complaint. 

Mr.  Andrew  J,  Watenuui*  for  the  CcoD- 
mon  wealth: 

The  rulings  of  the  coiul  were  correct. 

The  copy  of  the  receipt  offered  in  evidence 
bv  the  government  was  properly  admitted. 
The  materiality  of  the  original  receipt  was  suf- 
ficiently shown  by  the  wh^e  evidence;  and,  th« 
defendantand  his  counsel  having  been  duly  re- 
quested to  produce  the  same,  the  ^veinment. 
upon  tbeir  refusal  so  to  do,  was  entitled  to  ofler 
a  copy. 

Commonvmlth  v.  Gold$tein,  114  Mass.  272. 

The  presiding  justice  properly  refused  to 
rule  that  the  evidence  was  insufficient  to  sus- 
tain the  charge  in  the  complaint.  The  rulings 
asked  for  by  the  defendant  were  properly  re- 
fused; but  no  exceptions  were  taken  to  the  re- 
fusal, or  to  the  rulings  given  by  the  court, 
which  were  sufficiently  favorable  to  the  de- 
fendant. 

Qnnmonwalih  v.  BurgeU.  186  Mass.  460: 
CommonweaUh  v.  Greenfield,  131  Haas.  40. 

Derena*       dellTered  the  oj^on  of  the 

court: 

The  defendant  excepted  to  the  admission  in 
evidence  of  a  copy  of  a  certain  receipt  puiport- 
ia^  to  be  from  ahum,  by  one  Harper,  of  the 
price  of  a  certain  half -barrel  of  porter.  If  tbe 
receipt  itself  would  have  been  admissible  is 
material  upon  the  issue  of  the  gaSM  of  tbe  de- 
fendant, it  having  been  shown  to  have  been 
taken  into  the  possession  of  the  defendant  and 
his  counsel,  and  they  having  refused  to  pro- 
duce it,  a  copy  was  admissible.  CommonuxalA 
V.  Goldstein,  114  Mass.  272. 

The  defendant  further  excepted  to  the  refusal 
of  tbe  court  to  rule  that  there  was  no  evidence 
sufficient  in  law  to  sustain  the  complaint.  There 
was  evidence  that  Buckley  ordered,  by  one 
Reardon,  porter  from  Millbury;  that  the  quan- 
tity ordered  was  delivered  to  him  in  Worcester; 
that  it  was  tberepaid  for  by  him;  and  that  be 
took  a  receipt  for  tbe  amount  cnid  from  tbe 
"man  who  delivered  it  to  him.  -  This  was  suffi- 
cient evidence  of  a  sale  in  Worcester,  although 
not  of  a  sale  by  Shum.  While  tbe  receipt,  if 
identified  as  the  one  delivered  to  Buckley, which 
purported  to  be  signed  by  one  Harper  for  tbe 
defendant,  did  not  of  itself  prove  that  Harper 
was  entitled  to  act  for  the  defendant,  or  that  the 
porter  came  from  defendant,  it  was  for  the  jury 
to  say  whether  the  original  receipt  was  thus 
identified,  and  whether,  when  produced  at  the 
trial  in  tbe  police  court,  Shuro  bad  by  his  acts 
and  conduct  admitted  it  to  be  his,  or  as  gimi 
by  his  authority  as  a  voucher  for  the  paymeot 
set  forth  therein,  or  that  he  then  enueavoiod 
to  suppress  a  paper  which  would  have  afforded 
one  step  in  the  evidence  against  him.  If  bq« 
evidence  was  afforded  that  the  sale  was  mad« 
by  him  through  his  urent.  Harper.   At  tbe  trial 


in  the  poHce~court  Budftey  made  no  claim  to 
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the  oruinal  xeceipt;  when  it  was  produced,  the 
drfeodiiat  wis  preBoit  witb  his  cotmael,  who  in 
his  pnaetxe  asked  for  it,  theo  inaiated  on  hia 
ri^httor^in  it,  did  so,  and,  at  the  subsequent 
Inal  in  the  superior  court,  although  demanded 
by  the  proeecuting  attorney,  it  was  not  pro- 
dufed.  This  was  an  assertion  of  a  claim,  made 
ID  defendant's  presence  by  his  counsel,  of  his 
n'trht  to  this  i^per  as  his  own  property  as 
against  the  gDveminent;  and,  when  connected 
Tilh  the  contents  of  the  paper,  affords  some 
erideiice  tlwt  the  UanaacUon  with  Buckley  was 
a  Bde  made  by  defendant  tbrouffh  bis  agent. 

To  other  rulings  and  TefusaJEs  to  rute  no  ex- 
ceplioDwas  taken. 

Bu^M»  oeemtled. 
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Cbarhs  H.  BRACKENRIDOE 

City  of  PITCHBURG. 
XelUe  H.  BRACKENRIDOE  «:  SAME. 

I.  loan  action  to  recover  for  lidiirie*  to 
plaiDtlff,receiTed  on  account  of  a  defoct 
in  a  idgh:wm,y,—Meld,  that  defendant's 
request  to  the  court  to  rule,  as  matter 
of  law,  that  plaintiff  could  not  recover 
for  a  defect  m  the  highway,  because  be 
VBS  driving  a  blind  horse  on  a  dmrk 
aig^t*  was  properly  refused. 

3.  The  d^^ree  of  darkness,  and  whether 
the  horse's  posBession  of  sight  would 
have  diminished  the  chance  of  the  ac- 
cident, were  qaestioDS  for  the  jury. 

B.  It  was  open  to  the  jury  to  find  that 
^aintiffiB  hmd  a  right  to  assome  that 
defendant  had  done  its  duty,  and  there- 
fore that  they  were  not  bonnd  to  provide 
against  its  possible  neglect 

^Worcester  Filed  October  20, 1887.) 

N  defendant's  exceptions.  Overruled. 
ActKHiB  of  tort  brought  by  the  plaintiffs 
to  necorer  damages  for  injuries  received  by 
ibHD  OD  account  of  an  alleged  defect  in  North 
Street  in  defendant  city.  Separate  actions  tried 
twtbo-.  North  SUvet  Is  a  side  street  leading 
off  Mala  Street,  and  substantially  level;  and 
■t  the  i^Bce  of  accident  the  land  upon  each  side 
of  location  of  highway  is  low  and  wet.  "The 
plaiDti^,  who  are  husband  and  wife,  left  their 
hoose  in  the  evening.   They  were  riding  in  an 

ri  buggy, — the  husband  being  the  driver  of 
horse, — when  the  horse  suddeuly  went  into 
a  bole  io  the  street,  and  the  left  side  of  the 
*«?on  went  down,  and  the  wagon  was  soon 
IbtoTD  over,  and  the  plaintift  were  thrown  out 
tod  soffered  the  injuries  complained  of.  It  was 
taining  a  little  and  quite  dark  at  the  time  of 
tlieiccidenl.  The  detect  complaiued  of  coo- 
siaied  of  a  channel  or  ditch  about  three  feet 
*ide  and  two  feet  deep,  and  from  forty  to  sixty 
feet  long,  about  in  the  line  of  the  left  wheel- 
ratg  of  the  street,  which  had  been  caused  by 
tbe  water  nadennining  the  street  and  causing 
Ik  street  to  cave  in. 

It  appears  that  the  plaintiff  Charles  H. 
^Bckciiridge  had  owned  the  horse  for  about 
fire  years,  and  that  for  two  years  prior  to  acoi- 
oat  the  bone  had  been  totaUy  blind,  but  was 


otherwise  safe,  and  had  been  in  coDstant  use  by 
himself  and  family.  The  plalntiJI  testified  that 
he  was  at  the  time  driving  at  the  rate  of  dve 

miles  an  bour,  and  there  was  some  evidence 
that  be  was  driving  faster  than  this.  The  de- 
fendant asked  the  judge  to  instruct  the  jury 
that  under  the  circumstances  stated  a  blind 
horse  was  not  a  safe  and  suitable  horse  to  drive 
on  the  highwav,  and  that  the  plaintiffs  could 
not  recover.  The  presiding  judge  declined  so 
to  rule,  but  instructed  the  jury  upon  that  point 
OS  follows:  "If  the  blindness  of  the  horse 
rendered  him  unsafe  or  unsuitable  to  drive  on 
the  highway  at  this  time  and  in  this  manner, 
the  plaintiffs  cannot  recover;  nor  can  they  if 
their  negligence  or  the  unsafety  of  the  horse 
in  any  way  contributed  to  the  injury." 

The  jury  returned  a  verdict  in  favor  of  each 
of  the  plaintiffs.  To  the  above  refusal  so  to 
rule  the  defendant  excepted,  etc. 

Mr.  Sdwln  P.  Pierce,  for  defeudanti 

The  undisputed  evidence  shows  that  at  the 
time  they  left  their  home  it  was  raining  a  little, 
and  quite  dark;  that  they  were  being  conveyed 
in  a  wagon  drawn  by  a  totally  blind  horse;  tliat 
they  sought  to  pass  over  a  highway  having  on 
either  side  low  and  wet  land;  Uiat  there  nad 
been  rain  and  Uiaw;  that  frost  was  coming  out 
of  the  ground;  and  that  their  rate  of  speed 
was  at  least  five  miles  per  bour. 

The  defendant  conceives  that  the  above  state- 
ment of  the  evidence  makes  the  case  one  that 
leaves  nothing,  either  of  inference  or  facts,  for 
the  determination  of  a  Juiy.  and  is  therefore 
one  of  the  extremely  few  cases  wherein  the 
question  of  contributory  negligence  is  a  ques- 
tion of  law. 

Can  it  be  said  that  the  horse  was  being  driv- 
en at  alt;  or,  if  so,  with  due  careV 

The  fact  that  a  traveler  has  a  right  to  assume 
that  a  city  or  town  has  performed  its  duty  in 
providing  a  way  reasonably  fit  to  travel  upon 
certainly  does  not  go  to  tiie  extent  of  allowing 
one  to  deprive  himself  of  ordinary  safeguards 
against  its  neglect. 

While  one  may,  in  the  exercise  of  reason- 
able care,  rely  to  a  certaiu  extent  upon  the  per- 
formance of  bis  duty  by  the  other,  no  negli- 
gence of  such  other  can  be  so  dominant  as  to 
relieve  him  from  his  own  obli^tion;  and  if  a 
performance  of  such  oblif^ation  might  have 
prevented  the  injury,  his  failure  so  to  perform 
must  be  considered  as  contributing  thereto. 

Hinckley  v.  Uape  God  R.  It.  Go.  120  Mass. 
262. 

If  one  drives  an  unsafe  or  unsuitable  horse, 
and  its  characteristics  contribute  to  the  acci- 
dent, the  defect  in  the  highway  is  not  the  sole 
cause. 

Wright  V.  TempUton.  133  Mass.  62. 

The  contention  of  the  defendant  is  not  that 
a  blind  horse  is  unsafe  or  unsuitable  to  be 
driven  io  the  daylight  or  under  ordinary  cir- 
cumstances, for  under  such  a  condition  of 
things  it  is  or  might  be  under  the  direction  and 
control  of  its  driver. 

In  all  cases  which  have  involved  the  deter- 
mination of  the  question  of  the  liability  of  towns 
and  cities  for  defects  in  the  way,  the  court  has, 
in  one  form  or  another,  made  the  statement 
that  "the  defect  must  be  the  sole  cause;"  that 
is  to  say,  there  must  be  such  a  connection  be- 
tween the  cause  and  effect  thatffhe^effecl 
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can,  without  any  int^rveuinj  cause,  be  infer- 
red  to  that  cauae  ae  tiis  <in(^pp9Sible  and  abeo- 

If.  iQ  the  present  case,  itwas  shown  that  the 
female  pliiititiff,  being'  puMsesaed  of  and  exer- 
cising ordiiijiry  Kkilj'iind  cure,  drove  a  safe 
]inrsi%  suiifilili'  for  tliprnnd,  ihe  plaintiff  may 
reciivLT,  even  if  womc  jiiijm  rfcction  of  Tisionin 
the  hnr^chii.'*  fimi  rilMited  In  the  accident. 

Wrisfit  V.  Ti->t,pi£t(>i^.  132  Mass.  53. 

Tbe  line  of  casea  of  which  differ  y.  Lowell,  8 
AUeo,  40fl,  and  JTa^fVT.  mctdknex  R.  R.  Co. 
115  Ha^^.  ^■^R.  HTG  exBinplee.  are  cases  where 
tlieaneiccd  drunk^niie^^  of  rhe  plaintiflFs  is  not 
claimed  ro  liiivc  l)Cf  n  sudi  h3  deprived  ihem  of 
oiluT  ilt:in  Tlie  piirtial  usp  of  t  heir  faculties,  and 
are  tWrefiire  ms-i.'s  Hint  wtre  properly  left  to  a 
jury  to  delenufne  whether  their  drunkenness 
fed  thciD  to  ac(s  of  neplijfence;  or  rather, 
whi-tlifT  ilwy  exwrcjsed  ordinary  care  under 
the  firi'iinislnnceH. 

Partial  iuttixicniion  bpromps  but  rconditiori 
whicli.  ncvertlielt'ss,  (lit  jury  may  consider  as 
an  elemt-iit  in  dclt-Tniining  ihd  question  of  due 

The  case  of  Smith  v.  H'i.7(/^«,  2  Mass.  {L.  ed.) 
JtoL  ft  New  Eng.  Rep.  T44.  148  Mass.  556, 
iuia'b&ses  Tdatlng  to  the  deaf-  and  dumb,  are 
lOll  CBsee  of  the  deprivation  nf  single  faculties, 
teavlng^,  in  fiorae  instanrns,  others  more  acute 
tyrpRH^iD  of  tliL'  It'j^'j,  :iTi(l  !irc  but  conditions  or 
circiimslfiTif^ts, 

Meaart.  T.  K.  Ware.  GeOFse  A.  Torrey, 
and  C.  E.  Wftfe,  for  plalnti^: 

AsaxQaUer  of  law,  can  Ihe  court  say  that  a 
IxUiid  horse  &i  an  unsafe  taoiBB  to  drive?  As  is 
stated  1w  Hunt.  <?A.  J.:  '*The  blhid  have 
BifiinH  of  prfiiectifin  and  sources  of  knowledge 
of  wliirli  III!  lire  not  aware." 

ihrcHi'Tt  V.  Ilnrhiyinn,  37  N.  Y.  578. 

TliEB  is  i's|!(,'(  ially  i  rm;  of  tilt  horse.  This  court 
has  already  decideil  that  a  person  Is  not,  as  a 
awtter  of  law,  guilty  of  contributoiy  negli- 
venee  by  reason  of  driving  a  borse  of  imper- 
foct  vision,  which,  ia  therefore  likely  to  be 
rrightenfd,  unci  aby,  no  account  of  seeing  ob- 
JectB  iniperfcptly.  That  question  is  settled  in 
this  Com muu Wealth. 

Wrifjht  V.  Tt-mpU'loiu  1R2  Mass.  49.  See 
also  Mayhew.  Illust.  Tior'^i?  Management,  p. 
268;  Mayhew,  Illustjlllorw  Doctor,  p.  43. 

fjHld,^JWit  "Blindneas  tono  morenegli- 
gtiBOe  tBfiraaw-fi!ghtediiBn,  and  probably  is 
'  DO  more  likely  on  the  whole  to  contribute  to 
aDHCcfdent." 

fUeepfr  v.  Sandown,  52  N.  H.  258.  See 
Grfi:<fr;i\.  .^i^flffw,  14  GruT,  348, 

t-'ourtfi  have  ever  beenditVlilent  about  assum- 
ing, w  lAWym,  to  know  much  about  horses.  Al- 
ajoat  without  exception,  all  questions  of  horse 
lore  have  been  left  to  the  jury. 

tAxbm  V.  CentratTa»ak,  Oo.  (Iowa)  29  N. 
W,  Hf^y.  441. 

TJii'  tJuprftrif  Court  of  Michigan  declined  to 
njle  llifli  Ibc-  plaintiff  could  not  recover  If  he 
knt'iv  thai  one  of  liorKS^ms young,  tough- 
bitted,  and  ehittLsh. 

i^fama  T.  Otieago  A  W.  U.  R.  Co.  1  Mich. 
(L.  *d.)  Wa.  t  West.  Rep.  864. 

TMs  court  has  declined  (o  rule  that  riding 
bareback  without  a  murlingale  was  carelesB- 
OH^  The  cDOtta  of  New  fo!*  refused  to  rule 
tieHMfMld'kfeva.B.lifone  unUed  tn  a 


public  street:  and — perbapa  the  cloaest  quntloB 
of  all— the  Supreme  Court  of  MlsaoniilnTetit 
to  the  juij  whether  it  is  safe  for  a  woman  lo 
drive  a  spirited  horse. 

8teven»  v.  Boxford,  10  Allen,  35;  Albat  v. 
Bleecker  St.  R.  R.  2  Daly.  889;  Cobb  v.  ftaa- 
(ftjA,  14Me.  198.  Bee  also  Alexander  V.  Dvttofi, 
58  N.  H.  282;  Daniels  v.  Lebanon.  Id.  284. 

There  seems  to  be  a  peculiar  hesitancy  on 
the  part  of  the  courts  of  law  to  assume  thit 
questions  relating  to  horse-fleah  are  an  dearlj 
well  settled  and  universaUy  understood  as  to 
render  them  subjects  of  judidal  interpretation. 

Renncn  v.  King,  2  Mont.  T.  487. 

Tbe  cases  involving  blind  men  have  freqaent- 
Ivbeen  before  the  courts,  and  have  always  been 
decided  to  be  aueationa  of  fact  for  the  jurv. 

Smith  V.  Wi'ldtt,  2  Mass.  {L.  ed.)  204. 8  New 
Eng.  Rep.  744, 148  Mass.  556;  Olidden  v.  Read- 
ing, 38  Vt.  52;  Harrit  v.  Uiebelhoer,  75  N.  T. 
169;  Sleeper  v.  SandoUfn,  52  N.  B.  244. 

But  the  defendant  may  say  that  the  ruling; 
asked  for  was  not  that  a  blind  horse  was  gen-i 
erally  unsafe  and  unsuitable  to  drive,  but  that' 
it  was  so  "under  the  circumstauces  stated." 
What  were  these  circumstancesf  The  oolj 
material  ones  were  two:  first,  that  It  waa  "quite 
dark ;"  and,  second,  that  a  serious  d^ed  existed 
in  the  highway.  We  contend  that  the  first 
rendered  the  blindness  of  tbe  horse  totally  imma- 
terial, and  that  the  second  constituted  a  state 
of  things  which  the  plaintiff  was  not  Ixiund  to 
foresee.  It  is  well  settled  that  a  traveler  baa 
tbe  right  to  presume  that  the  highway  la  safe 
and  fit  for  travel. 

Tkompoonv.Bridgewater,  TPfek.  188;£niym 
V.  Indianapolit,  1  WiIson,129:  Qlidden  fad- 
ing, 88  Vt.  57;  Sleeper  v.  Sandown,  tupra. 

Holmes.  J.,  delivered  the  opiuion  of  tbe 

court: 

It  is  too  plain  for  extended  argument  that 
the  court  was  right  .in  refusing  to  rule,  a» 
matter  of  law,  that  the  plaintiffs  could  not  re- 
cover for  a  defect  in  tbe  highway,  because  they 
were  driving  a  blind  horse  on  a  dark  niriit. 
See  Smith  v.  Wildea,  2  Mass.  (L.  ed.)  20T,  9 
New  Eng.  Rep.  744,  148  Mass.  566;  WrigM  v. 
Templeton,  182  Maas,  49;  JOanieit  v.  Lebanon, 
58  N.  H.  864.  It  was  for  the  jury  to  consider 
bow  dark  the  night  was.  They  might  have 
found  that  tbe  ptaintiffa  could  see  the  road. 
They  might  have  found  that  a  horse  with 
sound  eyes  could  not  have  done  so.  Whatever 
the  degree  of  darkness,  it  waa  for  them  lo  saj 
whether  the  horse's  possession  of  sight  would 
have  diminished  appreciably  the  chances  of  tbe 
accident;  and  It  waa  at  least  open  to  them  to 
find  that  the  plaintiflB  had  a  right  to  assume 
that  the  city  bad  done  ita  duty,  and  therefore 
that  they  were  not  bound  to  provide  against  its 
pMsible  neglect.  See  Smith  v.  Wildea,  ttpra; 
Thotnpaon  v.  Bridgateater,  7  Pick.  188;  Lenrvfi 
V.  QodjTeg,  188  Mass.  SIS,  824;  QUdOen  v.  JM 
ing  88  Vt.  52.  67. 

JSmpMonx  oterruled. 


William  I.  MARSHALL 
BOSTON  &  ALBANY  R  R  CO. 
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trial  of  an  action  for  an  assault  and 
falw  uuprisonment  for  arreetine  plain- 
tiff and  removing  him  from  defendant's 
car  for  an  all^ified  refusal  to  pay  fare, 
tk&t  "the  evaoion  or  attempt  to  evade 
the  payment  of  fare,  for  which  a  pas- 
senger may  be  lawfully  ejected  or  re- 
moved from  a  railroad  car,  must  be  a 
fifaadBleatt  evasion  with  an  Intent  to 
dabaod  the  nulroad  company,"— ifeM, 
praparljr  r^haed,  and  that  the  ruling 
requested  is  not  in  words  confined  to 
removals  by  arrest. 

S.Ezelttsioii  of  the  testunony  of  the 
plaintiff,  that  he  bad  frequently  seen  the 
coodnctora  on  defendant's  railroad  ac- 
cept, without  objection,  in  payment  of 
fare,  detaefaed  coupons  aimilar  to 
thoHie  offered  by  plaintUr,is  not  avail- 
able mrror  where  his  intent  Is  only 
material  to  a  count  for  malicious  prose- 
cution, and  the  verdict  for  defendant  on 
that  count  was  based  on  the  finding 
that  It  acted  under  advice  of  counsel. 

3.  Bach  e^ideniM  would  be  admissible  to 
prove  a  custom  of  defendant  to  accept 
such  coupons  when  so  tendered. 

1 1'laintitr  cannot,  as  of  right,  streng^ih- 
en  his  direct  teatimony  as  to  what  his 
belief  was,  by  awearin^  to  other 
facta  vhich  iroiild  make  it  likely  that 
he  believed  as  he  said. 

(Wonester — Filed  October  20,  1887.) 

ON  eiteplioos  by  plaintiff  in  an  action  for 
an  asaault,  for  an  assault  and  false  impris- 
onment, and  for  a  malicious  prosecution,  in 
diflennt  counts.  Overruled. 

Pluntiff  was  owner  of  a  1,000-mile  coupon 
miletge  ticket,  good  to  bearer,  over  defendant's 
railroad.  From  the  book  coDtaining  the  ecu- 
pons  he  had  torn  140  pag^  for  his  own  use, 
^ving  tbe  balance  to  his  assistact,  with  instruc- 
lioDS  to  meet  him  at  the  depot  in  Palmer,  on  the 
sniYal  of  the  train,  with  this  book.  When 
tbe  conductor  called  for  plaintiff's  ticket,  he 
offend  the  coupons  which  he  had  torn  from 
the  book,  and  which  more  than  equaled  the 
CDupm  fare.  Tbe  conductor  dedined  to  ac(»pt 
tbe  coupons,  demanding  the  cash  fare  to 
Spriagfleld,  as  far  as  he  (conductor)  went  on 
tiut  train,  stating  that  the  coupons  were  not 
good  without  the  book. 

UpoD  tbe  arrival  of  tbe  train  at  Pittsfield 
the  CDoductor  called  a  policraian  of  tbe  town 
of  {Htsfleld  into  tbe  car,  and  again,  in  the  pres- 
eoce  of  the  police  officer,  demanded  of  the 
pUiatiff  tbe  payment  of  bis  fare ;  the  plain- 
tiff again  tendered  tbe  coupons,  and  refused  to 
VB-j  Otherwise ;  and  thereupon  the  cooductor, 
Kbo  was  a  railroad  police  officer,  arrested  the 
pUiotiff  and  placed  him  in  char*^  of  the  po- 
lice officer,  who  took  the  plaintiff  to  the 
potiee  station  ki  Pittsfield  and  afterwards  to 
tbe  district  court,  where  be  made  a  complaint 
■Uninst  the  plaintiff,  which  complaint  was 
ngaed  and  sworn  to  by  the  said  police  officer, 
for  "  fraadulently  evading  the  payment  of  the 
tare  by  refusing  to  pay  tbe  fare  lawfully  estab- 
lif^ed  by  tbe  Boston  &  Albany  Railroad  Cor- 
PDntdon,"  and  the  plaintiff  was  placed  under 


recognizance  for  bis  appearance  before  said 
court  on  April  15. 

The  plaintiff  testified  that  tbe  conductor 
was  insulting  in  his  language  to  him  at  Pitts- 
field, in  that  he  said  to  him  in  a  loud  tone,  as  be 
came  into  the  car  with  the  policeman,  "What 
are  you  going  to  do  about  that  fare  of  yours 
to  ftttsfield  or  Springfield,  or  wherever  you 
are  going,"  and  that  this  was  said  in  the  pres- 
ence of  a  large  number  of  passengers  who  bad 
entered  the  train  at  Pittsfield.  The  conductor 
denied  usiug  this  language. 

It  appeared  from  evidence  of  the  defendant 
that  the  following,  among  other  rules  for  the 
government  of  conductors,  had  been  estab- 
lished by  the  defendant  corporation,  and  was 
in  force  at  the  time:  "Coupons  detached  by 
passengers  will  be  refused,  and  fare  collected, 
unless  passengers  can  show  tbe  book  from 
which  coupons  were  detached,  which  must 
agree  in  number  and  form."  This  rule  was 
not  known  to  the  plaintiff. 

The  plaintiff  stated  to  the  conductor  his 
name,  business,  and  residence ;  be  offered  to 
show  tlie  mileage  book  when  tbe  train  arrived 
at  Palmer,  and  bad  made  arrangements  to 
have  tbe  book  there  upon  arrival  of  tbe  train: 
and  tbe  cooductor  himself  told  the  plaintiff 
that  he  had  no  doubt  that  be  owned  the  mileage 
book. 

Tbe  jury  found,  upon  a  special  issue  submit- 
ted to  ibem,  that  Ute  arrest  of  the  plaintiff  was 
made  by  tbe  conductor  as  a  railroad  police 
officer;  and  after  tbe  return  of  their  verdict  tbe 
foreman  of  tbe  jury,  in  reply  to  a  question  of 
the  court,  replied  Uiat  they  found  that  the 
defendant,  in  its  prosecution  of  tbe  plaintiff, 
was  acting  under  the  advice  of  counsel,  to 
whom  a  full  statement  of  tbe  facts  had  been 
made  by  the  defendant.  The  jury  returned  a 
vodict  £6t  the  defendant. 

MeaifTt.  A.  Noreroaa,  B.  C*  Bartwell* 
and  C.  F.  Baker,  for  plaintiff: 

I.  Tbe  plaintiff  asked  the  court  to  rule  that 
"the  evasion  or  attempt  to  evade  tbe  payment 
of  fare  for  which  a  passenger  may  be  lawfully 
ejected  or  removed  from  a  railroad  car  must 
be  a  fraudulent  evasion  with  an  intention  to 
defraud  the  railroad  company."  This  the 
court  declined  to  give,  but  ruled  in  substance 
that  tbe  coupons  were  not  a  leiral  tender  of 
fare,  and  that,  upon  the  plaintiff's  refusal  to 
make  other  payment,  the  conductor  might 
arrest  him  without  a  warrant. 

There  was  no  removal  or  attempt  to  remove 
the  plaintiff  from  the  car,  except  by  arrest. 

A  passenger  refusing  to  pay  fare  may  be 
removed  without  being  arrested. 

Beckwith  v.  Ghe$hire  S.  B.  1  Mass.  <L.  ed.) 
808,  'i  New  Eng.  Rep.  186, 143  Mass.  68. 

It  is  only  a  fraudulent  evasion,  or  attempt  to 
evade,  that  is  punishable  as  a  crime  under  the 
statute. 

Pub.  Stat.  chap.  113,  §  197;  chap.  108,  8  18. 

It  is  not  the  purpose  of  the  statute  to  allow 
conductors  on  a  tnun  to  arrest,  witfaont  a  war- 
rant, a  passenger  who  for  good  cause  Is  dis- 
abled from  paying  bis  fare,  or  is  honestly  mis- 
taken as  to  what  IS  a  legal  payment. 

See  KruUvitz  v.  Eastern  R.  It.  Co.  140  Mass. 
573;  8.  C.  1  Mass.  (L.  ed.l  849,  3  New  Eng. 
Rep.  37,  143  Mass.  338;  Murdoch  v.  Botton  d 
A.  B.  B.  Off.  137  Mass.  203.  ^  i 
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The  ruling  wqixcsted  by  the  plaintiff  was 
natoiid,  Ew  tliere  waa  aufflcient  evidence  to  go 
tolltalniy  that  the  conductor,  in  making  the 
imnM,  was  acting  without  probable  cause  and 
tnalidously. 

The  knguai^  used  by  the  conductor  to  the 
pjfliutiff  at  ilic  time  of  nis  arrest,  the  loud  tone, 
anci  tiic  otcaaidn.— being  in  presence  of  a  large 
number  of  passi-ii^frs, — were  evideace  of  mal- 
ice. These  facl.9,  toj^ether  with  the  conduc- 
tor'B  Btatement  at  the  Lime,  that  he  believed  the 
pUintifT'ii  story,  did  not  warrant  a  belief  on  the 
part  of  the  conductor  that  the  plaintiff  was 
BaudtdmQf  attempting  to  evade  payment  of 
bli  fare,  but  showed  bis  conduct  to  have  beeo 
rEctle^s,  iinreaaonabte,  and  without  probable 
cauHc. 

Miicfteii  V.  WaU,  111  Mass.  493. 

II.  The  evidence  offered  by  the  plaintiff, 
Out  be  had  frequently  wen  the  conductors  of 
the  defendant  accept  similar  detached  coupons 
Is  payment  of  fare,  waa  competent  upon  the 
question  of  th*-  |i]aiatifl['s  inteat  and  belief. 

In  i  of  friiinl.  jinv  facts  which  fairly  bear 
upon  iliii  intent  and  belief  of  the  party  are 
'  adunH^illle  In  evideiici^. 

Marotie^  V.  Oid  Coimy  &  2f.  S.  Co.  106 
Umt  m-t  jlfM4S'^,Mnton  itA.B.  B.  Co. 
Grnmumgi<m    Eiwm,  %  Met.  190. 

Mr.  Fnnk  P.  Ckiuldina*,  for  defendant: 

The  company  couldlawfuliy  adopt  this  form 
of  ticket,  flnil  apll  it  at  a  lower  rate  than  ordi- 
nary eiii^le  lickcU.  to  lie  used  under  the  con- 
ditions impo^.  t^ucii  an  arrangement  is,  in 
priociple,  precisely  lik^  the  rule  of  many  rail- 
road companiea,  flmiag  faree  of  those  who  piir- 
-etuBB  tickets  before  entering  the  cars  at  a  lower 
ntt4  than  If  paid  on  the  train. 

SumnY.  MaiKhesler  ttL.RB.  183 Mass.  116; 
Totojvtend  V.  N.  Y.  Ccit.  A  H.  R.  R.  R.  Co.  58 
N.  T.  m:  Frcdenck  v.  Marquette,  H.  &  0.  R. 
E.  Co.  a?  Mieli.  'A42-  I'dtriev.  Pennsyivania  B. 
B.  Ce.  43      J.  L,  449;  Boston  A  L.  B.  B.  Co. 

AwCop,  1  AUes.  Sa?;  CeiUman  v.  New  York  A 
JSr.S.  H.k  0>.  106 Mass.  160. 

It  ia  well  nettled  that  if  a  passenger  decltnee 
to  pay  hii  fare,  much  more  if  he  evades  or  a^ 
teniplflti-icvfldepiiymcntof  it,  he  may  be  "eject- 
ed or  rt'innvi-'i!"'  nt  ii  sintion. 

ifBricu  V.  BiMm  A-  W.  B.  B.  Co.  15  Gray, 
20;  Sirun  v.  .Mrnirhmt^r  cfe  L.  R.  B.  183  Mass. 
11«;  BeekfFith  v.  Cha,/iire  R.  R.  Go.  1  Masa  (L. 
ed.)  808.  3  New  Eag.  Rep.  186,  148  Mass.  68; 
Fub.  Stat.  chap.  IIS,  g  m. 

The  niling  Is-  in  eiacl  accord  with  the  terms 
of  thi-  sUitute. 

Piib.  Stat.  ohw.  lULg  18. 

The  TAifettti^i^fii0!igiskt  kifi»Tum  epceu»at,  ap- 
phes. 

SruteoOtY.  Batten  R,  B.  Cb.  140  Mass.  578; 
B.  a  t  Han  (L.ed.}84»,  2  New  Eng.  Rep.  87, 
14&  Umm.  m 

The  word  "fraudulently,"  in  the  statutes, 
means  no  more  than  "with  unlawful  intent;" 
and  the  def<;n<:lmit  nni^t  be  held  to  intend  the 
npcesEiiry  nn'l  prtihiibk'  consequences  of  his  act, 
if  Ik- ktimvs  wliiu  Un^  fiictsare  which  condition 
hie  act,  whetlier  tie  entertains  correct  or  incor- 
rect views  of  ibti  law. 

Btat  1840,  chap.  Ittl,  gS;  Gen.  Stat.  chap.  68, 
$118;  Pub.  Stat.  ohap.  112. 

The  evidence  offered  by  the  plaintiff,  as  to 
irbflt  Iw  bnd  eeea  other  conductors  do,  waslm- 
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material  as  the  case  was  submitted,  and  upon  tb^ 
finding  of  the  juiy,  and  was  iDcompetraU  foi 
the  purpose  for  which  it  was  offered. 

There  was  no  evidence  that  any  oonducfaM 
had  any  autboritr  tb  waive  or  abrogate  ttM 
contract  contained  in  the  mileage  ticketa.  or  t< 
disregard  the  rules  of  the  corporation.  And 
certamty  no  unauthorized  act  of  otfaer  cw 
ductors  could  constitute  evidence  against  th« 
defendant. 

The  excluded  evidence  was  wholly  res  inter, 
atiot.  The  plaintiff  could  not  prove  his  good 
faith  by  his  private  instructions  to  his  agent,  oi 
by  proof  that  his  inatmcUons  were  obeyed  by 
the  agent. 

Holmes*  J.,  delivered  the  opinion  of  tbci 
court: 

1.  The  ruling  requested  by  the  plaintiff  was 
that  "the  evasion  or  ^tempt  to  evade  tiie  pay- 
ment of  fare,  for  which  a  passenger  may  it 
lawfully  ejected  or  removed  from  a  railroadcar,: 
must  be  a  fraudulent  evasion  with  an  intent  to! 
defraud  the  railroad  company."  There  ia  do. 
question,  and  the  plaintiff  does  not  dispute,tbat: 
this  ruling,  if  taken  literally,  was  ri^tly  re- 
fused. Beekwith  v.  Chethire  R.  R.  Co.  1  Mass. 
jU  ed.)  808,  8  New  Eng.  Bi^.  186, 143  Han. ! 

We  are  asked  to -construe  the  words  "eject- ^ 
ed  or  removed,"  In  connection  with  the  facte, 
and  with  instmctiona  given  and  not  excepted 
to,  as  meaning  "removed  hj  arrest,"  or,  iii| 
other  words,  '"arrested."  We  think,  how-! 
ever,  that  the  suggestion  does  too  great  rio-i 
lence  to  the  langua^  used,  and  that  we  should ! 
not  be  warrantM  in  assuming  that  the  Jadge  to ! 
whom  the  request  was  addressed  understood  it ; 
as  theplain^ff  would  have  us  understand  it.  | 

3.  The  plaintiff,  for  the  purpose  of  showing 
his  intent  and  belief  that  the  said  coupons  were 
a  proper  tender  of  his  fare,  offered  to  prove 
that  he  had  frequently  seen  the  oonductws  od 
the  defendant  railfoad  accept  wiiliout  objec- 
tion, in  payment  of  fare,  similar  coupoiu 
which  had  been  detached  from  similar  mile- ' 
age  books  by  passengers  or  others  than  radi 
conductors;  but  the  court  excluded  the  evi- 
dence in  this  form,  and  for  the  specific  pur- 
pose  for  which  it  was  offered,  but  stated,  if  tlie 
plaintiff  proposed  to  prove  a  custom  of  the  de-  . 
fendant  to  accept  coupons  so  tendered,  the  evi- 
dence would  be  adnussible;  and  the  i^tlff  ' 
excepted. 

It  would  seem  that  the  plaintiff  could  not 
have  been  injured  by  the  exclusion  of  the  evi- 
dence as  stated;  for,  upon  the  rulings  of  the  ! 
court  under  which  this  case  was  tried  without  , 
objection  by  the  plaintiff,  his  belief  or  iateot  ; 
was  only  material  to  the  court  for  malicioaB  ; 
prosecution;  and  the  verdict  for  the  d^oidaoi  j 
on  that  count  was  based  on  the  finding  that  it  | 
acted  under  the  advice  of  counsel.   Buttbeevi  i 
deuce  was  properly  excluded.    If  the  plaintiff's 
actual  belief  was  material  and  was  really  con- 
troverted, he  could  not  ns  of  right  strengthen 
his  direct  testimony  as  to  what  his  belief  wm, 
by  swearing  to  other  facts  which  would  make 
it  likely  that  he  believed  as  he  said.   Delano  v. 
Smith  Ckaritiet,  188  Mass.  68.   This  seeow  to 
have  been  the  purpose  for  which  the  evfdeoR 
was  offered.   If  It  had  been  offered  to  show  tint 
the  defendant  companybad  justified  the  pbin- 
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tiff's  omduct  by  Us  own,  the  court  was  Teadjto 
admit  it,  aobject  to  proper  limitatfons.  The 
ott«  exception  is  waiTed. 


NORTHAMPTON 

V. 

County  CommissioneTs  of  HAMPSHIRE. 

1.  Aeto  1849.  elubp.96,  g  4,inoorporatiDg 
the  tnuteeB  of  the  Smith  CharitieB. 
which  provides  that  no  part  of  the 
funds  of  the  corporation  shall  be  ex- 
empted from  taxation,  and  apportions 
the  tax  among  eight  towns  named  there- 
in, of  which  Northampton  is  one,  is  not 
in  Tiolatlon  of  the  Constitotion  of 
Massachusetts,  p»rt  ehjbp.  1,  mrt.  4. 
which  provides  that  taxes  on  property 
within  the  Commonwealth  shall  be  pro- 
pcntional  and  reasonable. 

2.  The  boBiness  of  the  corporation  was 
done  and  ita  funds  were  In  Northamp- 
ton. It  Is  the  general  rule  In  Massachu- 
BBtts  that  personal  property  la  to  be 
taxed  where  the  owner  reddes;  but 
where,  as  in  this  case,  the  inhabitants  of 
the  eight  towns  named  in  the  Act  were 
the  pnnclpal  beneficiaries,  and  the  cor- 
pcnatioa  makes  no  complaint^  the  pro- 
viskuu  of  the  Act  are  constitutional  and 
nUd. 

ITUaAet  of  1840  is  not  In  confliet  with 
ark.  14.  ^  1*  of  the  Amendments  of  the 
ConatKntlon  of  the  United  States, 

as  denying  to  the  inhabitants  of  North- 
ampton the  equal  protection  of  the 
laws. 

4.  A  partv'  asaaiUng  the  constltntlon- 
allijr  of  a  legislative  Act  mnat  eatab- 
Uah  beyond  a  reasonable  doubt  that  it 
is  in  violation  of  the  Constitution. 
Every  presumption  is  in  favor  of  ita  va- 
Udi^. 

(Hampshire— —October  80, 1887.) 

CERTIORARI  to  review  the  adiudicatinn  of 
die  ConmiisBionerB  of  Hampshire  County, 
alatii^  an  assessment  by  petidooers  upon  per- 
noal  property  of  the  Smith  Charities.  Di*- 
mimi. 

The  case  and  material  facts  are  given  by  the 
com. 

Mr.  Aaro  T.  Croaal^.  for  petitioners: 
The  amount  of  was  properly  as- 

MMd  by  the  aasessorB  of  N<HthamptoQ,  and 
the  cotmly  commisslooers  erred  In  abating 
MfBD  dgufas  thereof. 

Qreenftetdy.  Frariktin  Omnty,  18S  Mass.  666- 
sag;  OtwM  Foundation  v.  Bo$ton,12  Cush.  54- 
00;  8L  AOam  v.  National  Gar  Go.  67  Vt.  68, 
80,81. 

Hw  penooai  proper^  of  trustees  of  the 
SnithCauuitieB,  to  the  amonntof  $146.720, was 
ttaUe  in  die  year  1886,  and  the  only  question 
ii  whether  the  whole  amount  was  properly  as- 
nmei. 

Thb  iittot  an exdae  or  duty  od  the  privily 
orfnoebbe  of  the  corporation. 
Sim 


GommontoeaUh  v.  PeopUa  Five  Gent  8av, 
Bank,  5  Allen.  428-483;  QremjMd  v.  FranUin, 
County,  186  Mass.  666-669. 

Taxation  and  protection  are  reciprocal. 

Berlin  MiUe  Co.  v.  Wentteorth'g  toeatton,  60 
N.  H.  156.  157;  State  v.  (j'nited  States  A  O. 
Bxp.  Co.  Id.  319-251;  Week*  v.  Gilmantm,  Id. 
600,  602;  Cooley,  Tax.  121,  and  cases  cited. 

Northampton  is  the  onlv  one  of  the  eight 
towns  oame^  in  the  will  which  furnishes  any 
protection  to  the  property,  or  any  part  of  the 
property.  Included  in  this  tax,  and  is  also  the 
only  one  In  wh  ch  any  part  of  said  tHroperty 
has  any  sitve.  It  is  the  only  one  In  which  the 
will  of  Oliver  Smith  vests  wiy  pecuniary  Inter- 
eat,  legal  or  beneficial. 

NorthampUm  v.  Smith,  11  Met.  890-897. 

The  provision  of  the  Acts  1849,  chaik  96,  §  4, 
is  unreasonable  within  the  meaning  of  the  Con- 
stitution, part  3,  chap.  1,  §  1,  art.  4. 

It  fixes  a  ntut  to  the  personal  property  of  the 
corporation,  contrary  to  general  laws  and  the 
one  fixed  by  the  vrill  • 

The  tax  on  the  personal  property  of  said  cor- 
poration, so  assessed,  was  not  and  could  not  be 

Eroportional  and  reasonable  within  the  mean- 
ig  of  said  article  4  of  the  Constitution. 
l)orffanv.  Boston,  12  Allen,  328,227,285,  287; 
0/i«T  V.  Wathington  MiOa,  11  Allen,  368-274, 
376,  277;  Portiawi  Bank  v.  Apthorp.  12  Mass. 
252-265;  Commonwealth  v.  Peopl^a  Five  Cent 
8av.  Bank.  6  AUen.  438-481;  Cheahire  v.  Berk- 
ahire  County,  118  Mass.  886-889;  (hmmonv)ealth 
V.  Hamilton  mg.  Co.  12  AUen,  298-801;  Lov>eU 
V.  Oliver,  8  AlleQ,  247-263;  State  v.  United 
States  A  C.  Bxp.  Co.  60  N.  H.  219-287,  28»- 
241. 248, 344, 261;  CommonaetUth  v.  Provident 
Sav.  Inst.  12  Allen,  812,818;  Commonweaithy. 
Lowell  Oas  Liaht  Co.  13  Allen,  75;  Exchange 
Bank  of  Columbus  v.  Hines,  8  Ohio  St.  1,  16; 
Knowlton  v.  Roek  County,  9  Wis.  4t0,  ^1; 
State  V.  Winnebago  Lake  A  F.  B.  P.  R.  Co.  11 
Wis.  86. 

Taxation  requires  a  uniform  valuatton  and  a 
uniform  rate.  A  State  tax  must  be  uniform 
tbrongbout  the  State,  a  county  tax  throughout 
the  county,  a  town  tax  throughout  the  town. 

Boston,  C.  A  M.  B.  R.  v.  State,  60  N.  H.  95, 
and  cases  cited. 

The  Legislature  cannot  designate,  without 
reference  to  proportion,  a  certmo  class  of  per- 
sons on  whom  to  impose  a  tax. 

Dorgan  v.  Awton,  18  Allen,  88S-fi87. 

Neither  can  It  arbitrarily  desiniate  a  cerbdn 
number  of  towns, — outside  the  limits  tA  muni- 
cipal divisions, — without  reference  to  propor- 
tion, and  authorize  a  tax  therein  upon  property 
having  no  situs  in  some  of  them. 

Messrs.  D.  W.  Bond  and  J.  C  Ham- 
mond, for  defendants: 

Whether  a  tax  is  reasonable  is  a  question 
which  cannot  be  revised  by  the  court  so  long  as 
the  objects  for  which  the  tax  is  raised  are  with- 
in those  for  which  public  money  may  be  raised 
by  taxation. 

See  LmoeU  v.  Oliver,  8  Allen,  358. 

By  the  Act  of  1840,  if  the  taxable  property 
of  the  corporation  u  equally  appmtionra 
amon^  the  eight  towns  named,  the  rate  of  tax- 
ation m  each  town  may  be  different  from  that 
of  every  other  town.  Because  of  this  variation, 
the  law  providing  for  the  apportionment 
among  the  eight  towns  Is  notunco^l^^^^ 
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Providence  ln»t.  far  Savingt  t.  Bo^n,  101 
Mass.  ftT6,  S86. 

Reference  ia  made  id  the  petition  to  g  1  of 
article  14  of  tbe  ameadments  to  tlie  Constitu- 
tion of  the  United  States.  It  Is  difficult  to  see 
how  the  petitioner  can  claim  that  the  denial  to 
Uie  city  of  Northamptoo  of  the  right  to  tax 
this  corporation  is  any  denial  to  the  city  of 
equal  protection  under  the  laws,  within  tbe 
meaninff  of  siUd  amendment  to  the  United  States 
Constitution. 

Devena*  J.,  delivered  tbe  opinion  of  the 
court: 

The  tnisteeaof  tbe  Smith  Charities  were  in- 
corporated under  the  Acts  of  1849,  chap.  96. 
The  fourth  section  of  tliis  Act  provided  that  no 
part  of  the  funds  of  the  corporation  should,  by 
the  operation  of  the  Act.  be  exempted  from  tax- 
ation, and  enacted  that,  "for  the  purposes  of 
taxation,  saidf  unds  shall  be  equally  apportioned 
among  the  eight  towns  named  in  said  will,  to 
wit:  Northampton,  Hadlev,  Amherst,  Hatfield, 
Williamsburg,  Whately,  Deerheld,  and  Green- 
field, or  such  of  them  as  shall  not  have  forfeit- 
ed their  rights  therein;  and  said  apportionment 
shall  be  made,  and  tbe  assessors  of  eacb  of  said 
towns  shall  be  notified  of  the  same,  by  the  trus- 
tees provided  for  in  said  will,  on  or  before  the 
1st  day  of  May,  annually,  and  the  portions  of 
Bold  funds  ibue  assigned  to  said  towns  respec- 
tively may  be  assessed  therda,  in  all  the  taxes 
leflnuy  rated  and  assessed  by  said  towns." 

The  corporation  made  a  correct  apportion- 
ment (as  appears  by  the  answer  of  tbe  respond- 
ents) of  their  taxable  funds,  among  the  eight 
towns,  according  to  this  section.  The  county 
commissioners  have  allowed  an  abatement  of 
seven  idghths  of  the  tax  assessed  by  Ncnlhamp- 
ton,  whKh  was  upon  the  whole  of  these  funds; 
and  have  in  effect  decided  that  Northampton 
was  entitled  to  tax  only  one  eighth  of  them. 
This  decision  la  in  accordance  with  the  statute, 
hut  the  petitioner  claims  that  the  Act  is  in  this 
respect  unconstitutional,  and  further  that  it  has 
therefore  tbe  right  to  tax  the  whole  of  the  funds 
held  by  the  corporation,  which  are  personal 
property.  The  ground  on  which  the  plaintiff 
relies  is  that  the  tax  provided  for  by  the  statute 
Is  unreasonable,  and  not  proportional,  under 
that  article  of  the  Constitution,  part  2,  chap.  1, 
^  1,  art.  4;  which  authorizes  the  General  Court 
"to  make,  ordain,  and  establish  all  manner  of 
wfaolesome  and  reasonable  orders,  laws,  stat- 
utes, and  ordinances,"  etc.,  "andtolmposeand 
levy  proportional  and  reasonable  assessments, 
rates,  and  taxes  upon  all  tbeiohabitantsof,  and 
persons  resident  and  estates  lying  within,  tbe 
said  Commonwealth."  It  is  a  familiar  princi- 
ple that  a  party  assailing  the  constitutionality 
of  an  Act  must  show  beyond  reasonable -doubt 
that  it  is  in  violation  of  the  fundamental  prin- 
ciples of  our  government,  and  that  every  pre- 
sumption is  in  favor  of  the  validity  of  a  legis- 
lative Act.  It  is  for  tbe  petitioner  to  show  that 
its  rights  are  invaded  by  this  legislative  Act; 
that  the  Act  does  not  come  within  the  legitimate 
exercise  of  the  powers  conferred  by  the  Con- 
stitution; and  that  it  has  (this  Act  being  pro- 
nounced unconstitutional)  under  some  other 
Act  an  autiiority  to  lay  the  tax  in  question.  It 
is  obvious  that  the  principal,  perhaps  tbe  only, 
object  of  the  cmstitatlonalpirovlakm  that  taxes 
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shall  be  "  proportional  and  reasonable  "  is  the  I 
protection  of  the  taxpayer  against  any  arbi-  | 
trary,  unjust,  oroppressive  exercise  of  the  pow- : 
er  of  taxation.  If,  for  instance,  the  Ij^ishUuie  I 
should  arbitrarily  designate  a  certain  class  of  | 
persons  on  whom,  or  a  certain  class  of  proper- ' 
ty  on  which,  a  tax  was  to  be  imposed,  witbout  j 
reference  to  any  rule  of  proportion,  erwitboot  | 
regard  to  tbe  share  of  the  public  charge  which  , 
eitner  should  bear,  relatively  to  that  Dome  by  \ 
other  persons  or  property,  or  without  regard  to  \ 
any  special  benefit  which  might  accrue  to  the  \ 
property  subjected  to  tbe  tax,  such  impoa-  j 
tlon  would  he  unlawful.  Oliver  v.  WashingUm  | 
MiU$t  11  AUen,  268;  Dorgan  v.  Botton.  13  Al-  I 
ten,  228.  j 

In  Oie  case  at  bar  the  party  upon  whom  tbe  ; 
tax  is  imposed  makes  no  complaint  of  the  stat-  | 
ute  under  which  it  is  impeded:  and  tbe  clauEe  j 
of  the  Constitution  would  seem  to  have  no  ref- 
erence to  the  town  or  other  corporation  ordi-  i 
nfuily  invested  with  tbe  taxingpower,  or  to  the  i 
mode  in  which  tbe  tax  imp<Mea  istobedivlded  j 
or  distributed.  Butif  this  is  otherwise,  we  eta  I 
find  no  ground  for  pronouncing  the  tax  unica-  , 
sonable  or  not  proportional.  The  principal 
beneficiaries  under  the  Smith  will  are  inhabi-  j 
tants  of  tbe  eight  towns  in  the  Commonwealth  ; 
descri  bed  in  tbe  petition.  If  the  fund  intended  i 
mainly  for  tbdr  use  is  to  be  diminished  by  tax- 
ation, it  would  seem  reasonable  that  Uie  towns  ! 
whose  indigent  persons  are  the  immediate  ob  | 
jects  of  tbe  testator's  bounty  should  have  the  i 
benefit  of  it.  Exact  equality  or  proportion  in  i 
the  imposition  of  public  taxes,  or  distribulioa  | 
of  public  burdens  requiring  taxation,  it  iarasc-  j 
tically  impossible  to  secure.  CAetAuv  v.  Berk-  \ 
aiiire  County,  118  Mass.  886. 

The  petitioner  argues  that,  as  the  place  where 
tbe  bumneas  of  tbe  corporation  is  to  be  d<xie  is 
Northampton,  this  city  is  entitled,  as  of  right,  to 
tax  the  whole  of  its  personal  property.   It  is  a 
general  rule,  under  our  statutes,  that  real  estate 
IS  to  be  taxed  where  it  is  situate,  and  personal 
property  where  the  owner  resides;  but  to  this 
there  are  many  exceptions.   The  Legislature 
may  treat  asreally.fortbepurposesof  laiatioa, 
that  which  is  not  so  by  tbe  common  law,  and 
may  provide  for  taxation  of  personal  property 
in  places  other  than  that  where  tbe  owner  re- 
sides.  Thus,  shares  of  stock  in  banks  are  as- 
sessed to  the  owners  thereof  where  the  bank  ia 
located;   livestock  is  assessed,  when  kept 
throughout  the  year  in  a  town  other  than  tlut 
where  tbe  owner  reddes,  to  the  owner  in  that 
place;  goods,  merchandise,  and  other  stock  m 
trade,  m  cities  or  towns  within  tbe  Common- 
wealth  other  than  where  the  owner  r^des,  are 
taxed  where  the  owners  occupy  manufactories 
stoi-es,  etc.    Pub.  Stat.  chap.  11,     20.  Tbe 
personal  property  of  individuals  is  thus  taxed 
at  a  different  rate  from  that  which  prevails 
where  they  reside.   The  legislation  which  ex- 
ists as  to  the  taxation  of  trust  property,  or  ptop- 
erty  of  that  nature,  closely  resembleB  tbat 
adopted  by  the  Legislature  as  to  the  toxatioD 
of  these  funds,  ana  it  has  certainly  always 
been  treated  as  constitutional.   Thus,  pers(Hiu 
property  held  by  a  guardian  is  taxed  to  tbe 
guardian,  hut  in  tbe  place  where  tbewaidisio 
mbabituit,  if  in  this  State;  personal  property 
held  in  trust  by  executors,  admlnistEiOon,  or 
trustees  is  assessed  to  th^  where  tbe  bew- 
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CUT  resides,  if  in  tbis  State;  personal  proper- 
ty b'^  by  a  corporation  or  individual  to  ac- 
cnmolate  is  aaee^eA  where  the  beneficiaries  re- 
side, if  io  this  Commonwealth.  Theobjections 
which  the  petitioner  in  the  case  at  bar  makes, 
thai  the  fond  is  taxed  where  the  secnrities,  etc. , 
are  oot  kept;  that  the  fractions  of  It  permitted 
to  be  taxed  are  taxed  at  different  rates  accord- 
ine;  to  the  exigencies  of  the  different  towns  en- 
titled to  tax,  all  exist  in  the  general  laws  relat- 
iiig  to  the  taxation  of  trust  property.  It  is  not 
secesBary,  in  order  that  taxes  should  be  pro- 
portions, that  the  rate  should  be  identical  in 
«II  the  municipal  corporations  of  the  State. 
Hovever  widely  rates  may  differ,  it  cannot  be 
held  that  they  are  not  proportional  on  account 
of  diSeiences  of  that  nature. 

The  petitioner  also  contends  that  the  Act  is 
unconstitutional  within  |  I  of  art.  14  of  the 
amendments  to  the  Constitution  of  the  United 
States,  in  that  it  denies  to  it  the  equal  protec- 
tlop  of  Uie  laws.  We  see  no  ground  for  this 
cootentioo.  nor  has  the  petitionersuggested  any 
•foment  in  support  of  it.  ^ughter  Houte 
0am.  88  U.  8.  16  Wall.  86  (31,  L.  ed.  394). 

If  we  were  able  to  hold  Acts  1849,  chap.  96, 
g  4,  to  be  unconstitutional,  such  a  decision  would 
oot  aid  tbe  petitioner,  but  the  contrary.  By 
Pob.  Stat.  chap.  11,  g  5,  cl.  8,  the  personal 
propotv  of  literary,  benevolent,  charitable,  and 

'■  aoentific  institutions  is  exempt  from  taxation. 
Hiis  corporation  comes  within  the  class  of  be- 

'  iKTolent  and  charitable  institutions.  Ifsomuch 
of  the  Act  of  incorporation  as  takes  it  out  of 
^  geoeral  law,  and  renders  its  personal  prop- 
erty laxable,  is  unconstitutional,  it  would  come 

.  mider  tbe  general  law,  and  its  personal  prop- 

j  et^  weald  not  be  subject  to  taxation. 

I     mMon  dimi9aed. 
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COHHOKWEALTH  of  Massachusetts 

V. 

Valentine  EWIG. 

1.  On  a  trial  for  sellinif  intoxicating  Uqitor 
wHhoat  a  license,  the  judge  having 
i^UTged  the  jury,  aa  requested  by  the 
defense,  that  if  a  elnb  pnrehaaed 
UfBors,  and  It  was  a  bona  fide  club, 
aad  distaribaied  them  unoug  its  mem- 
bers Ibr  money,  this  did  not  contftitute 
a  sale  and  was  not  a  violation  of  tbe  stat- 
Qte,  and  tbe  intent  was  immaterial,  the 
hoMjidesof  the  clab  beingin  issue  as  a 
qaestion  of  fact,  it  was  not  error  to  add: 
If  this  is  a  mere  device  to'  cheat  tbe  gov- 
oinnent  out  of  its  license  fee  and  pre- 
wt  the  due  ezeention  of  law,  it  Is  sot 
a  protection,  and  tbe  defendant  does 
not  act  with  impunity." 

%  An  obJeetloB  to  the  admission  of  testi- 
momj  not  referred  to  in  the  ailment 
iBsy  fairly  be  deemed  waived;  but,  if 
oot,— Held,  that  teBtlmon7of  an  inde- 
pendant  allied  similar  offense  on  tbe 
nme  occasion  was  competent  when  ad- 
mitted and  received  only  as  it  fleeted 
til*  offense  charged  on  a  disputed  qnes- 

ilbm.  H.  BLB-.T.  T. 


(Hampden  Plied  Octotwr  20. 1887.) 

ON  defendant's  exceptiona.  Ovemded. 
Complaint  that  defendant  sold  intoxicating 
liquor  to  a  person  to  tbe  complainant  unknown, 
l^e  case  was  brought  into  the  Superior  Court 
on  the  defendant's  appeal  from  the  judgment 
of  tbe  Springfield  Police  Court,  and  was  tried 
before  Bacon,  J.,  and  a  jury,  resulting  In  a 
verdict  of  guilty. 

When  the  evidence  was  all  in,  the  defendant 
asked  the  judge  to  instruct  the  jury  as  follows: 
1.  "If  tbis  was  Bihona  fide  chib,  and  the  li- 
quors owned  in  common  by  the  membeis, 
and  the  members,  on  receiving  liquor,  gave 
in  return  money  instead  of  checks.  It  would 
not  constitute  a  sale  within  the  meaning  of  the 
statute."   This  instruction  was  given. 

3.  "If  two  or  more  persons  unite  in  buying 
intoxicating  liquor,  and  then  distribute  Vt 
among  themselves,  they  do  not  violate  the  stat- 
ute, and  the  intent  with  which  they  do  this  is 
immaterial.  If  they  intend  In  tbIs  manner  to 
obtain  intoxicating  liquor  to  drink  without 
thereby  subjecting  any  person  to  the  penalties 
of  the  statute;  they  still  act  with  impunity." 

Tbis  instruction  the  judge  gave  to  the  jury, 
and  added  this  qualification:  "It  is  not  a  vio- 
lation of  law  if  they  unite  in  good  faith  in  di- 
viding it.  If  two  persons  buy  a  gallon  of  li- 
quor, and  divide  it  among  themselves,  they  act 
with  impunity;  but  if  this  is  a  mere  device  to 
cheat  the  government  out  of  its  license  fee,  and 
prevent  the  due  execution  of  law,  it  is  not  a 
protection,  and  tbe  defendant  does  not  act  with 
mipunity." 

To  which  instruction,  as  qualified,  the  de- 
fendant excepted. 

The  case  is  further  sufflciently  stated  in  the 
opinion. 

Mr.  J.  E.  Dnnleavy.  for  defendant: 
1.  In  this  case,  the  defendant  was  one  of  a 
club,  the  members  of  which,  according  to  the 
defense,  jointly  bought  some  liquors  and  di- 
vided it  among  themselves  in  the  manner  ex- 
plained in  the  evidence. 

3.  The  government  sought  to  show  that  there 
was,  in  this  transaction,  a  sale,  and  that  the 
defendant  was  guil^  under  tbe  statute. 

8.  The  charge  of  the  judge  was  equivalent 
to  charging  that,  if  the  members  of  a  club 
adopted  this  means  of  obtaining  liquor  because 
they  thought  thereby  to  avoid  the  necessity  of 
a  license  and  tbe  payment  of  a  fee,  tbe  defend- 
ant was  guilty;  when,  as  a  matter  of  law,  a 
citizen  has  a  right  to  adopt  a  course  to  avi^ 
the  necessity  ofpay  Ing  a  license  fee. 

4.  Tbe  jury  were  practically  instructed  that 
if  "two  persons  buy  a  gallon  of  liquor  and  di- 
vide it  among  themselves,"  and  if  this  course 
is  a  device  to  cheat  the  government  out  of  its 
fee.  they  are  guilty  in  a  proceeding  of  tbis 
kind. 

5.  To  the  minds  of  a  jury,  tbis  is  an  assump- 
tion that  a  purchase  of  a  gallon  of  liquor  by 
two  persoDS,  and  a  division  of  the  same  among 
themselves,  may  of  itself  constitute  such  a  "de- 
vice" to  cheat  the  government,  providing  there 
be  a  disposition  or  purpose  to  cheat  in  the  minds 
of  tbe  i^rties. 

6.  Against  the  above  tbe  defendant  contends 
that  thu  Introduced  into  the  case  a  fsbe  iseu^i 
that  tbe  law  does  not  broa(^;^,t^h{ti^||g)Kd^LC 
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pensiog  of  liquors  without  a  fee  {(hmmonweaWt 
T.  Smith,  103  Mass.  144);  and  the  defeudaot  is 
not  b^ng  tried  for  cheatiOK  the  government, 
but  for  selling  liquors.  The  only  question  be- 
fore the  jury  was.  Did  the  transacuon  or  "de- 
vice" amount  to  a  saief  The  case  presumed  in 
the  charge  is  manifestly  not  a  case  of  sale. 

7.  The  charge  assumed  that  some  way  the 
goremment  was  entitled  to  a  fee,  which  it  could 
be  cheat^  out  of  by  the  defendant  adopting  a 
particular  course  of  business,  and  that  the  li- 
cense law  is  primarily  a  revenue  measure,  when, 
as  a  fact,  it  is  a  police  regulation,  the  fee  being 
only  incidental. 

Qmmonieeatlh  v.  Cm-tain  InUxticating  Li- 
qtwrt,  115  Mass.  155. 

8.  The  body  of  the  o£fense  is  a  sate;  and  this 
must  be  proved  as  a  distinct  fact,  and  not  as  an 
equivalent  for  something  else. 

9.  A  sale  is  a  fact  which  cannot  be  inferred 
from  an  intent.  It  is  not  characierized  by  the 
purpose  which  induced  !l  It  is  or  is  not  a  sale, 
acconiling  to  what  Inhered  in  the  transaction 
itself. 

10.  An  intent  does  not  prove  the  body  of  the 
offense.  Even  a  confession  will  not  prove  the 
fact  that  a  homicide  has  been  coounitted.  A 
transfer  of  property  ia  not  a  sale,  or  something 
dsQ,  according  to  an  intent  respecting  a  license 
fee.  A  sale  depends  on  the  fact  that  there  was 
a  consideration. 

11.  The  charee  ought  not  only  to  be  correct, 
but  to  be  so  aaapted  to  the  case  and  bo  ex- 
plicit as  not  to  be  misconstrued  or  misunder- 
stood by  the  jury  in  the  application  of  the  facts 
as  they  find  them  from  the  evidence. 

LiWe  Miami  B.  B.  Oo.  v.  Wetmon,  19  Ohio 

St.  no. 

Mr.  Ed|r»r  J.  Shenuua,  Att^Cl€n.,toT 

the  Commonwealth: 

The  evidence  to  which  defendant  objected 
was  competent  and  properly  admitted,  under 
upropriate  instmctioiis  Uniting  its  use  and 

^rect. 

Commonwealth  v.  Dearborn,  109  Mass.  868; 
CommonweaXUi  v,  Stoe.hr,  Id.  866;  Common- 
wealthv.  KeOey,  116  Mass.  841. 

All  of  the  instructions  asked  for  by  the  de- 
fendant were  ^iven  by  the  presiding  judge, 
and  were  sufQciently  favorable  to  the  defend- 
ant. The  additional  instruction  was  in  no  way 
a  contradiction  of,  or  incondstent  with,  that 
asked  for  by  the  defendant.  In  view  the 
fact  that  the  government  claimed  that  the  club 
was  founded  In  fraud  and  deceit,  and  was  got- 
ten up  to  cover  the  illegal  acts  and  transactions 
of  the  defendant,  the  instruction  to  the  jury, 
who  were  to  pass  upon  that  question,  is  not  in- 
consistent with  the  ruling  that  the  intent  with 
which  the  liquors  are  boaeht  or  sold  is  imma- 
terial. The  ruliog  of  the  judge  is  directed  and 
applies  to  the  whole  scheme.  If  this  scheme, 
or  alleged  club,  is  but  a  form  or  device  appar- 
ently  leKal,  but  the  substance  of  which  is  within 
the  prooiliition  of  the  statute,  then  the  defend- 
ant does  Dot  act  with  impunity. 

The  evidence  being  conflicting  as  to  the  na- 
ture of  the  alleged  club,  claimed  m  the  govern- 
ment to  be  only  such  in  name,  with  devfees  and 
forme  intended  to  deceive  and  defraud,  and  by 
the  defendant  to  be  duly  organized  and  prop- 
erly conducted,  it  became  a  pertinent  inquOT 
whether  ihc  alleged  club  was  really  a  bonaficu 
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organization,  with  a  limited  memberahip,  and 
not  open  to  any  person  at  bis  pleasure,  ot  wheth- 
er it  was  only  a  fonn  and  name  adopted  to 

cheat  the  governmeDtout  of  its  license  fee  and 
prevent  the  due  execution  of  the  law.  The 
case  differs  from  Commonwealth  v.  J'ompiirtt, 
187  Mass.  564,  in  that  in  Uiatcase  the  teetimoQj 
of  the  defendant  to  the  facts  was  admitted  to 
be  true,  while  in  the  present  case  they  are  in 
dispute. 

Di  Oommonweaia  v.  Smith,  102  Mass.  144,  it 
was  decided  that  the  court  bad  no  right  to  rule, 
as  a  matter  of  law,  tiiat  such  an  arrangement  aa 
constituted  the  facts  in  that,  as  well  aa  tbe  pres- 
ent, case  was  an  evasion  of  tbe  law,  but  that 
it  was  a  question  for  the  jury  upon  all  the 
facts  and  under  appropriate  instrucUons. 

In  all  of  the  cases  cited  in  ComnunnMaltA  v. 
Pomphret,  $upra.  the  question  of  the  bona  fidt 
nature  of  the  club  was  tbe  chief  inquiry,  and 
there  were  appropriate  instructions  thereupon. 

See  Graff  V.  Ekan*,  L.  R.  8  Q.  B.  Div.  873; 
8eim  v.  State,  65  Md.  566;  Rickart  v. 
79  m.  85;  also  Marmont  v.  State,  48  Ind.  21; 
StaU  V.  Mereef,  83  Iowa,  405;  Martin  t.  SttOe, 
59  Ahi.  84. 

KnowItOB,  J.,  delivered  tbe  ofnnicHi  of  the 

court: 

The  contention  between  the  parties  upon 
these  exceptions  relates  solely  to  uie  interpreta- 
tion of  tbe  judge's  charge.   The  defendant 
excepted  to  the  qualiflcation  of  the  last  iosiruc- . 
tion  which  he  bad  requested.    He  contends 
that  the  jury  must  have  understood  the  judge 
as  saving  that  if  several  persons  buy  liquor  and 
divide  it  among  themselves,  even  thmif^  tbe 
transaction  is  real  and  genuine,  and  do  it  with 
a  purpose  thereby  to  obtain  their  liquor  more 
economically  than  to  buy  it  of  someone  who 
is  obliged  to  pay  the  government  a  license  fee, 
and  with  an  additional  purpose  to  deprive  ui 
that  way  the  govemmeotof  a  Hoensefee  whidi 
it  would  otherwise  get,  the  transaction  Is  un- 
lawful.   If  that  were  the  meaning  of  tbe  in- ; 
struction,  it  would  be  clearly  wrong.    To  ss-  i 
certain  its  true  interpretation  let  us  revert  to 
the  circumstances  under  which  it  was  given. 
The  defendant  had  introduced  evidence  that 
he  was  one  of  a  club  organized  for  tbe  distri- 
bution of  liouor  among  its  members.  Tbe 
Commonwealth  claimed-  that  the  dub  was  or- 
ganized to  de^ud  the  government  "of  its 
revenue  received  from  licenses  for  the  sale  of 
intoxicating  liquor,"  and  that  tbe  hooka  and 
records  put  in  evidence  "  were  not  genuine, 
and  were  not  tbe  evidence  of  a  genuine  organ- 
ization, and  were  founded  in  fraud  and  deceit, 
and  were  gotten^up  to  cover  up  the  illegal  ads  i 
and  transactions  of  the  defendant."  An  im- 
portant, U  not  the  principal,  question  of  the 
case  was,  whether  this  was  a  real  and  genoine 
arrangement  for  the  division  of  liquor  amoDg 
the  owners  of  it,  or  was  a  mere  pretense  ana 
device  to  cover  up  unlicensed  sales.  Very 
likely  this  question  had  been  fully  dtacuswd 
by  counsel.   The  presiding  judge  gave  botii 
instructions  requested  by  the  defendant.  Ia 
the  first,  he  told  the  jury  unqualifiedly  that 
the  distribution  of  liquor  of  a  club  among  its  I 
members  would  not  cwuBtitute  a  sale,  ercn  | 
though  they  gave  money  in  return  for  it.  lo 
the  second,  be  told  Uj^nV^lwtJiiftdiatributiua 
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of  liqoor  among  themselves  by  the  owners  of 
il  was  Dot  unlawful,  whatever  their  intention 
might  be.  Having  stated  in  their  boldest  form 
tbe  propondons  relied  on  by  the  defendant 
upon  tlie  theory  that  tbe  Uqnor  was  really  dis- 
tributed  among  tbe  owners  of  it,  be  apparently 
tbou^  it  proper  to  bring  to  the  attention  of 
the  jury  tbe  rale  applicable  to  the  claim  of  the 
ConunoDwealth, — that  tbe  dividon  testified  to 
WB8  Dot  real,  but  a  mere  abam  and  pretense, 
and  he  gave  tbe  qualification  objected  to,  sav- 
ing, "  ft  U  not  a  violation  of  taw  for  them  if 
tbey  unite  in  good  faith  in  dividing  iL  If  two 
penma  bay  a  gallon  of  liquor  and  divide  it 
among  themaelves,  tbey  act  with  impunity," — 
which  was  equivalent  to  saying  "If  it  is  a  real 
and  genuine  division,  and  not  almere  pretense 
10  cover  something  else,  it  is  lawful;"  and 
Utei,  to  state  the  other  alternative,  he  added, 
''But  if  this  is  a  mere  device  to  cheat  tlie  gov- 
ernment oot  of  its  license  fee  and  prevent  tbe 
dae  execution  of  law,  it  is  not  a  protedtion, 
and  tbe  defendant  does  not  act  with  impu- 
nity,"— meaning  to  say,  "If  tbe  transaction  is 
Qot  real,  but  is  a  mere  form  and  device  under 
cover  of  which  to  sell  intoxicating  liquor  with- 
oQt  a  hcense,  and  so  violate  the  law,  it  will  not 
avail  the  defendant  in-this  prosecution."  Tbe 
woidi  "to  cheat  the  government  out  of  its 
ficenn  fee"  can  hardly  mean  aoythiog  else 
than  "to  edl  intoxicanng  liquor  without  a 
Heenef  for  tbe  only  license  fee  to  which  the 
CDvernmeDt  is  entitled  in  connection  with  the 
oeUvefy  of  liquon  is  for  sales,  and  one  cannot 
be  cheated  out  of  that  which  does  not  belong 
to  him.  In  view  of  tbe  attendant  circtmi- 
(tanoes  we  think  the  language  of  the  instruc- 
fiooa,  taken  tontber,  was  intended  by  tbe 
judge  to  be  osra,  and  was  understood  by  tbe 
joiy,  in  a  sense  which  correctly  represents 
die  law. 

Tbe  exception  to  the  admission  of  evidence 
wai  not  referred  to  in  argument,  and  may 
faidy  be  deraoed  to  have  been  waived,  but.  if 
Mt,  we  think  it  cannot  be  maintained.  Tbe 
icathnony  introduced  by  the  defendant  raised 
the  questions  whether  that  whicb:  the  Oom- 
tumwealth's  witnesses  had  testified  was  money 
paid  bim  for  beer  was  in  fact  money  or  zinc 
cbecla,  and  whether  money  was  ever  paid  him 
for  beer  in  tbe  rooms  of  tbe  so-called  club.  It 
was  therefore  competent  for  the  jury  to  con- 
■ider  the  testimony  of  the  Commonwealth's 
WTtnewM.  that  before  tbe  man  left  tiie  table, 
•Dd  within  fifteen  minutes  after  tbe  sale  relied 
on,  tbey  saw  bim  buy  three  glasses  of  beer  and 
pay  for  it  the  ten-cent  piece  and  the  five  cent 
piece  whicb  bad  just  before  been  given  him 
for  cfaaoge. 

Suepatmt  otemUed. 


Alexander  HANDYSIDE 
e. 

Lewis  J.  POWERS. 

!•  A.  huadlord  is  not  liftble  for  person- 
al ia|nriea  sostaiaed  by  plaantiff,  a 
phunber,  by  falling  down  tbe  well  of  an 
eUrator  in  the  bailding  leased,  oeca* 
■iwd  br  the  twiant  procnring  and 
iMiiig',  witooat  tbe  oonseni  or  knowledge 
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of  the  landlord  or  his  agent,  a  key  to 
the  lock  on  tbedoorto  tbe  elevator. and 
unlockiiu;  the  door  and  leaving  it  aa- 
locked,  tne  landlord  havine  prerlcusl/ 
duly  looked  tbe  door  and  deposited  bis 
key  In  his  office. 

3.  The  act  of  the  tenant  in  obtalnleg  a 
key  without  knowled^fe  of  ike  land- 
lord, and  his  subsequent  carelessneee, 
cannot  be  attributed  to  the  landlord. 

3.  Pub.  Stat.  chap.  104,  §  14,  amended 
by  Stat.  1882,  chap.  208,  being  ]>art  of 
an  Act  for  the  inspection  of  buildings 
and  for  tbe  appointment  of  building  in- 
spectora  in  such  towns  or  cities  as  shall 
accept  the  Act,  it  not  appearing  that 
the  olty  of  Springfield,  in  whioh  the  ac- 
cident occurred,  ever  accepted  the  Act. 
or  that  any  diractions  were  ever  given 
by  building  inspectors,  doM  not  applgr 
to  the  case. 

(Hampden— Filed  October  20,  1887.) 

ON  report.    Verdict  ordered  for  defendant. 
Judgment  on  verdict. 
Action  of  tort  against  the  owner  of  a  build- 
ing, for  personal  injuries  occasioned  1o  the 
plaintiff  by  a  fall  down  the  elevator  well  in 
said  building. 

The  i)lainBfl  testified:  "I  am  a  plumber. 
I  was  bired  by  M.  J.  King,  a  tenant  of  a  por- 
tion of  the  building,  to  do  some  work  therein  : 
I  was  taken  to  the  top  or  fourth  floor,  and  was 
shown  the  sink  and  watercloset,  and  was  told 
that  the  waste  water  to  the  sink,  and  tbe  aque- 
duct water,  failed  to  run.  I  went  to  my  shop 
for  some  tools,  returned  in  half  or  three  quar- 
ters of  an  hour  with  my  tools.  I  went  up  to 
the  third  story.  I  undsrstood  that  tbe  tene- 
ment up  stairs  (meaning  the  fourth  floor)  was 
vacant  for  a  long  time,  and  the  water  didn't 
run  since  tbe  people  cune  there.  I  thought 
the  water  must  be  shut  off  on  the  flight  below 
to  keep  tbe  water  from  freezing,  and  I  went 
there  to  see  if  the  water  wasn't  wut  off.  This 
was  the  third  floor.  I  tried  the  first  door  at 
tbe  bead  of  tbe  stairs  and  found  it  locked.  I 
then  went  to  the  next  door,  which  was  the 
door  of  tbe  elevator  welt.  Had  my  tools  on 
my  shoulder,  done  up  in  a  carpel-bag :  this 
door  was  not  locked  ;  went  in  ;  the  room  was 
all  dark.  '  Thinks  I,  this  is  the  watercloset ; ' 
there  is  no  gas  in  it.  Had  no  idea  there  was  an 
elevator  there.  I  stepped  on  the  threshold,  and 
tbe  next  step  I  fell.  There  was  no  light ;  I 
thought  there  must  be  a  light  some  place.  It 
was  totally  dark ;  couldn  t  see  anything.  I 
had  never  been  in  this  building  above  the  base- 
ment before  this  day.  I  had  no  knowledge 
that  there  was  an  elevator  in  tbe  building." 

Tbe  defendant  testified :  "  I  am  the  owner 
of  the  building  where  the  accident  happened. 
The  basement,  the  fourth  story,  and  tbe  two 
front  rooms  mi  the  third  story,  were  leased  to 
M.  J.  Ktog." 

The  lease  was  put  In  evidence.  The  leased 
premises  were  "  the  basement,  the  upper  story 
together  with  tbe  two  front  rooms  in  the  third 
story  of  the  granite  block,"  etc.,  also,  the  use, 
in  common  witii  oUier  tenants,  of  the  stairways 
in  said  building,  and  the  elevator.  Provided,, 
however,  said  King  agrees  to  take  caje  of  and 
clean  said  stairways."    Dig,,,,^^  dOOOle 
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Tbu  lease  also  contained  the  following  clause: 
"That  he  (the  lessee)  will  allow  tbe  tessor,  his 
heirs  and  assigns,  and  their  agents,  at  season- 
able times,  to  enter  upon  said  premises,  and  ex- 
amine the  condition  thereof,  and  make  neces- 
sary repairs." 

The  defendant  then  teslified :  "  No  other 
tenant  than  King  used  tbe  elevator  or  had  au- 
thority to  use  it.  I  had  never  given  the  eleva- 
tor key  on  the  third- story  to  anyone;  supposed 
it  was  at  my  office.  Had  no  Knowledge  that 
there  were  two  keys  to  tbe  elevator  door  on  this 
story.  Tbe  fourth  stoiy  was  used  by  King  for 
no  other  purpose  than  as  a  tenement  for  living 

Enrposes.  The  building  was  entirely  occupied 
y  tenants." 

Dwight  Holland,  called  by  defendant,  testi- 
fied :  "I  am  the  cashier  of  defendant;  have 
charge  of  this  building.  Tbe  key  to  the  ele- 
vator door  was,  at  the  time  cf  accident,  at  our 
office.  I  have  possession  of  the  keys  to  that 
building.  After  Eiog  moved  out  of  the  upper 
tenement  I  examined  all  the  doors  and  found 
they  were  all  locked.  This  must  have  been 
a  year  before  the  accident.  I  examined  the 
elevator  door  in  question,  and  found  it  locked; 
I  never  let  any  pwson  have  the  key,  and  never 
had  any  knowledge  of  any  person  having  the 
key  to  this  elevator  door  on  third  floor.  No- 
body ever  went  to  me  for  a  key  to  it.  The  ele- 
vator on  that  story  has  never  been  used,  so  far 
as  I  know,  since  I  have  been  with  Mr.  Powers. 
I  have  been  with  bim  lH  years." 

M.  J.  King,  called  by  defendant,  testified ; 
"I  am  the  person  named  in  lease.  Powers 
never  gave  me  any  key  or  anything  for  the  use 
of  the  elevator  in  the  third  story.  I  got  a  key 
to  it  from  Mr.  Hall ;  can't  tell  where  he  got  it. 
I  wanted  to  use  it,  and  borrowed  the  key.  I 
xaed  tbe  elevator  regularly  the  winter  previous 
to  the  accident.  I  used  it  tbe  morning  of  tbe 
accident,  I  think.  Mr.  Powers  had  no  know- 
ledge of  the  use  of  tbe  elevator  on  third  floor 
wbil/!  I  was  there.  I  didn't  know  the  plaintiff 
was  going  on  the  third  floor." 

Tte  defendant,  bein^  recalled,  testified :  "I 
never  gave  key  to  this  elevator  door  to  Mr. 
Hall.  1  bad  no  knowledge  that  he  bad  a  key 
to  It ;  never  gave  him  the  use  of  the  eleva- 
tor in  any  form,  and  never  knew  of  his  us- 
ing it." 

Dwight  Holland,  recalled,  tesUfled:  "Never 
let  Mr.  Hall  have  key  of  elevator  door  on  this 
story ;  never  knew  of  his  using  it ;  never 
knew  of  but  one  key  to  that  elevator,  and  that 
was  in  tbe  box  in  my  possession." 

It  is  agreed  tbat  the  lease  to  King  was  in 
force  at  the  time  of  the  accident ;  that  tbe 
door  to  tbe  elevator  opened  from  tbe  hsJUway 
and  swung  on  perpendicular  hinges  and  had  no 
trapdoor  or  aeff  cloBing  hatch  or  safety  catch. 
The  only  entrance  to  the  fourth  story  was 
through  the  hallway  on  the  third  story.  On 
the  third  storv  there  was  a  bell  knob  on  the 
inside  of  tbe  elevator,  connecting  with  a  gong 
in  the  basement.  The  elevator  was  closea 
in  with  doors  opening  into  it  from  each  story, 
and  could  not  be  seen  from  the  hallway. 

At  tbe  close  of  tbe  evidence  the  court  ruled 
that,  upon  the  evidence,  the  plaintiff  was  not 
entitled  to  maintain  his  action,  and  ordered  a 
verdict  for  the  defendant,  which  the  jury  re- 
turned. 


Mr.  J.  B.  Carroll  for  plaintiff : 

The  plaintiff  had  no  knowledge  tJiat  an  ele- 
vator was  in  the  building.  He  felt  tot  the 
fioor  with  his  foot,  and.  In  view  of  all  the  cir- 
cumstances, there  was  evidence  of  due  care  to 
go  to  tbe  jury. 

OayTior  v.  Old  Colony  dkN.  B.  Co.  100  Maiw. 
208,  212  i  Oa/iagan  v.  Bo$ion  dt  L.  ff.  K  0».  1 
Allen,  187 ;  Warren  v.  FitcJiburg  R.  B.  Co.  H 
AUen,  227 ;  Davti  v.  (kntnU  Cong.  Soe.  129 
Mass.  897;  Detnirey.  Baileg,  191  Max.  169. 

In  Tbylor  v.Carew  Mfy.  Co.  1  Bfaae.  (L.ed.i 
64,  1  Mew  Eng.  Rep.  210,  140  Mass.  150,  tbe 

f>laintiff  knew  the  danger,  was  walking  quick- 
y,  and  did  not  seek  to  avoid  it  by  using  eitbo- 
his  bands  or  feet. 

The  plaintiff  was  rightfully  on  the  premises, 
and  tbe  defendant  owed  him  the  duty  of  keep- 
ing the  premises  safe. 

Gilbert  v.  NagU,  118  Mass.  278;  Asritvr  v. 
Barnard,  185  Auas.  110;  Indermaur  v.  Dama, 
L.  R.  1  C.  P.  374. 

It  was  at  least  a  question  of  fact  whether  tbe 
plaintiff  bad  an  implied  license  to  do  what  be 
did. 

Oilbert  V.  2{agle,  aupra. 

The  plaintiff  was  not  a  mere  intrudo',  as  in 
aetery  v.  Niekeraon,  120  Mass.  806.  It  was 
necessary  for  the  plaintiff  to  go  over  this  hall 
to  get  to  the  upper  story,  and  in  the  perform- 
ance of  bis  work  he  was  ob%ed  to  see  abiHit 
the  water  and  plpeB  on  tlw  Sxn  from  which 
he  feU. 

The  control  of  the  hallway  and  elevator  re- 
mained in  defendant  by  the  terms  of  tbe  lease. 

The  tenant  is  liable  only  when  he  has  tiie 
entire  control. 

Stewart  v.  Putnam.  137  Mass.  408;  Kirbg  v. 
BoyUUm  Market  Auo.  14  Gray,  249;  Shiplqf  v. 
Fifty  AModaUt,  101  Mass.  251;  LeoMtrd  v. 
Storer,  IIS  Mass.  86;  Human  v.  .fttan^.  66  F«. 
464. 

Where  a  portioo  only  of  tbe  building  is  leased , 
and  the  tenant  has  the  right  of  passage  over 
halls  and  stairways  in  common  with  otben, 
there  Is  no  such  leasing  as  will  exonente  tin 
landlord  from  all  responsibility. 

Looney  v.  McLean,  129  Mass.  88;  Beadman  v. 
GontDay,  126  Mass.  874;  M^<nxL  v.  Hotbrook.  ft 
ADen,  17. 

At  tbe  time  the  lease  was  mad^  the  atrtote 
was  in  fonie  requiring  safeguards  to  elevator 
opeaiogs,  and  at  this  Ume  Xbs  elevator  was  not 
proper^  protected,  and  the  defendant  is  Kabk 
for  tiius  authorizing  tiie  continuance  of  the 
danger. 

F^b.  Stat.  chap.  104,  ^  14,  as  amended  by 
Acts  1682,  chap.  208;  Oandy  v.  Jubber,  5  B.  & 
S.  78;  Daiay  v.  Saiiage,  2  Mass.  (L.  ed.)  607,  4 
New  Eng.  Rep.  868;  SaUonttaU  v.  Banker,  8 
Gray,  Iw;  Jaekman  v.  Artingtan  MitU.  187 
Mass.  277;  J2er  v.  Pedley.  8  N.  &  M.  627. 

It  was  the  duty  of  the  owner  to  BniH>I;  the 
safety  appliances.  Tbe  analogies  of  tbe  sUtute 
at  least  make  it  apply  to  owner  equally  with 
tenant. 

Pub.  Stat  chap.  104,  g§  4-^,  11,  22. 
The  elevator  was  in  use  vhm  the  lease  was 
given,  and  tbe  safetv  appliances  were  never  in 
use,  and  the  jury  bad  a  right  to  pass  an  tbe 
question  whether,  in  view  of  all  the  dream- 
stances,  the  defendant  did  not  contraiplste  the 
use  to  which  Uw  lesppei^A^^f-^^^  elerator. 

8  Mass. 
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Larue  v,  Farren  Hotel  Go.  116  Mass,  67. 

The  statute  applies  to  all  elevators,  whether 
in  use  or  not,  aod  the  endence  shows  that  this 
was  fitted  for  use  on  this  floor.  The  fact  that 
die  negligence  trf  the  tenant  contribated  does 
not  excuse  the  defendant.  It  was  a  result 
whidi  should  hare  beea  guarded  against  hj 
complying  with  the  statute. 

At  common  law,the  defendant  would  bailable 
for  doing  that  from  which  injuir  might  reason- 
aU;  have  been  expected,  aod  from  ^ich  in- 
jury reealted. 

Lasi  T.  AtlanUe  WMe»,  111  Haw.  186; 
L'uffhav.  Maefie,  2  H.  &  C.  lU;- Burrm$  v. 
JfareA  6.  <fe  a  a>.  L.  R.  6  Exch.  67,  71;  lUidge 
V.  Goodiriit,  5  C.  &  P.  190. 

The  injury  happened  from  acts  which  the  de- 
fendant ought  to  have  apprehended  and  guarded 
tcaiiut. 

SfayT.  Button  Otu  Ught  Oo.  114  Mass.  140; 
A»r4r  T.  Batten,  186  Mass.  866;  BarUett  v. 
BoHon  Oat  L^ht  Co.  117  Mass.  588;  Burt  v. 
Boiton,  122  Moat.  S28;  Jagn-  t.  Aiamt,  128 
H»B.26. 

Mr.  Timothy  M.  Brown,  for  defendant: 

The  plaintiff  failed  to  show  that  be  was  in 
tlie  exercise  of  ordinary  care  when  he  received 
the  iDjoriea  for  which  be  claims  dam^ees. 

Jfarpiky  v.  Dtane,  101  Mass.  456;  Chaffee  v. 
BMbmAL.  R.  B,  Corp.  104  Mass.  108;  Taifhr 
T.  Otrew  Mfg.  Co.  3  Mass.  (L.  ed.)  271,  8  New 
Eng.  Rep:  g75,  148  Mass.  470;  8.  O.  1  Mass. 
ili.  ed.)  64.  1  New  Eng.  Rep.  210.  140  Mass. 
150;  UiackUy  t.  Cape  Cod  R.  B.  Go.  120  Mass. 
357;  Kent  v.  Todd.  2  Mass.  (L.  ed.)  444,  4  New 
Eni  Bep.  254.  144  Mass.  479. 

The  phiintiff  was  a  mere  intruder.  He  was 
Dotenployed  to  do  any  work  on  the  third  story, 
or  invited  to  any  room  on  that  story. 

A  plumber  who  is  employed  to  do  work  in  a 
tpedfied  room  or  tenement  in  a  block  occupied 
by  several  lenanta  is  not  authorized  by  such 
t;mployment  to  enter  other  rooms  in  the  block 
unudy  because  he  has  a  theory  that  he  may 
tai  the  means  of  letting  on  or  shutting  off 
water  there.  lo  this  case  there  were  no  such 
meaittin  the  elevator  where  he  was  hurt.  The 
defdidant  owed  him  no  duty,  and  waa  under 
DO  obligatioo  to  make  the  place  safe  for  him. 

Sweenif  v.  Old  Colony  AN.R.R.  Co.  10  Allen, 
368;  Za^nteh  T.  TarbeU,  10  AIIqd,  885;  Snery  v. 
Sitktnon,  120  Mass.  806. 

No  neriigence  can  be  attributed  to  the  de- 
fmlaiit  because  bis  tenant  procured  a  key  that 
fined  the  kx^,  without  bis  Knowledge  or  coo- 
sent  or  that  of  his  agent,  and  uDlock»l  and  left 
nolocked  the  door. 

RtMbU  V.  Bogton.  118  Mass.  284;  TuUy  v. 
FitdibHTg  B.  R.  Co.  184  Masa  409;  BuUivan  v. 
i^vture,  3  Allen,  564. 

If  loybody  is  liable  to  the  plaintiff,  it  is  the 
tniaat.  King,  who  occupied  the  premises,  and 
Jorreptitiouflly  obtained  a  key  that  would  un- 
lock the  door,  and  carelessly  left  it  unlocked. 

While  tbe  defendant's  lease  to  King  ^ve  him 
the  use  of  the  elevator  "In  common  with  other 
t^uuits,"  no  other  tenant  or  person  had  been 
givai  say  right  to  use  it. 

Lmani  V.  8toTer,  115  Mass,  86;  Boston  v. 
2  Mass.  (L.  ed.)  1S8,  3  New  Eng.  Rep. 
144  Mass.  53:  Lmell  v.  Spaulding,  4  Cush. 
n?;  OaOmn  v.  SoOtvok,  1 1  Cosh.  ^iStevart 

Afftmn,  127  Mass.  408;  BottM  v.  W&rthing- 


ton,  10  Gray,  496;  Saltoiutall  v.  Banker,  8 
Gray,  196;  M^n  t.  MarriU;  126  Mass.  545. 

DeTeoa,  J.,  delivered  the  ofnoion  of  the 
court: 

Without  considering  whether  the  plaintiff 
was  an  intruder  or  licensee  in  entering  on  the 

S remises,  we  do  not  flod  that  there  was  evi- 
ence  in  the  case  of  neglect  oo  the  part  of  the 
defendant.    The  door  to  the  elevator  had  been 

Erovided  with  a  lock,  had  been  locked,  and  the 
ey  deposited  in  defendant's  office.  'This  was 
the  only  key  known  by  defendant  or  his  agent 
to  exist,  and  It  was  found  in  its  ^ce  in  ddten- 
dant's  ofHce  after  the  accident.  There  was  evi- 
dence that  a  key  had  been  procured  by  King, 
and  used,  but  without  the  consent  or  know- 
ledge of  defendant  or  his  agent;'  and  that  the 
neglect  of  King  in  unlocking  the  door,  and  in 
leaving  it  unlocked,  had  been  the  cauee  of  the 
injury.  But  the  act  (Kf  King  in  obtaining  a 
key  without  knowledge  of  defendant,  and  his 
subsequeDt  carelessness,  caonot  be  attritnitedto 
defendant. 

It  is  the  contention  of  the  plaintiff  that  Pub. 
Stat,  cliap.  104.  14.  amended  by  Stat.  1882, 
chap.  308, — which  requires  that  hoistways, 
hatchways,  elevators,  and  well-holes,  upon 
every  floor  of  a  factory  or  mercantile  or 
public  building  shall  be  protected  by  good  and 
sufficient  trapdoors  or  self-closing  hatches  and 
safety  catches,  or  such  other  safeguards  aa  the 
inspectors  of  buildings  shall  direct, — rendered 
it  obligatory  on  the  defendant  to  supply  the 
safely  appliances  there  described,  and  respon- 
sible if  any  injury  occurred  by  a  failure  so  to 
do.  It  will  not  be  necessary  here  to  consider 
what  is  the  construction  of  this  section.  It  is 
a  part  of  an  Act  for  tbe  inspection  of  buil(^gs 
and  for  the  appointment  of  building  inspectors 
in  such  towns  or  cities  as  shall  accept  the  Act 
or  certain  sections  of  previous  Acts.  Whether 
it  was  ever  accepted  by  the  city  of  Springfield 
does  not  appear,  nor  does  it  appear  that  any 
directions  woe  ever  given  by  building  in- 
spectors. The  section  ated  does  not  have  any 
connection  with  the  question  in  the  case  at  bar 
as  presented  to  us  by  the  report. 

Judgment  on  verdM. 


LoweU  L.  HINDS 
B.  C.  COTTLE. 

George  F.  BOUV£  e.  SAMJi. 

An  Appeal  held  frivolous  aad  vex- 
»tioaB,  and  judgment  affirmed,  with 
double  costs  from  time  of  appeal, 
under  Stat  1888.  chap.  228.  §  15. 

(Suffolk  Filed  November  10,  1887.) 

APPEAL  by  plaintiff  from  a  Judgment 
ordered  upon  a  verdict  for  defendant. 

AffiT'med. 

This  case  had  already  been  before  the  court 
on  a  bill  of  exceptions  taken  by  the  plaintiff. 

Bauw  V.  Cottle,  1  Mass.  (L.  ed.)  890.  8  New 
Eng.  Rep.  838,  148  Mass.  810. 

The  case  was  fully  argued,  and  Uie  plaln- 
tUPs  exceptioDS  were  oveij^^^.^  Go02.le 
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The  rescript  was  seat  down  in  January,  1887. 
The  defendant  thereupon  became  enotled  to 
judgment  on  the  tnt  Monday  of  February 
following,  t.  e.  February  7,  1887. 

The  plaintiff,  however,  filed  his  motion  for 
judgment  non  obstante  veredicto,  and  obtained 
an  order  for  a  stay  of  judgment  until  this 
motion  should  be  h^ud. 

The  defendant  immediately  filed  his  motion 
for  judgment  on  the  verdict,  and  set  both  the 
motions  down  for  bearing  at  the  first  motion 
day  of  the  superior  court. 

On  that  day  tbe  court  beard  tbe  motions,  and 
on  February  25, 1887,  ordered  judgment  for  the 
defendant,  and  judgment  was  entered  accord- 
ingly. 

The  plaintiff  appealed,  but  delayed  entering 
hU  appeal  in  this  court  until  after  tbe  session 
In  March,  1887. 

Mr.  Calvin  P.  Hlndb,  for  plaintiff: 

The  plaintiff  in  this  action,  being  aggrieved 
by  a  judgment  of  the  superior  court  rendered 
against  him,  founded  upon  matter  of  law  appa- 
rent on  the  record,  appeals  to  this  court  in  ac- 
cordance with  and  agreeably  to  the  provisions 
of  Pub,  Stat.  162,  S  10. 

The  plaintiff's  declaration,  as  shown  upon  the 
record,  alleges  with  substantial  precision  and 
certatoty  a  cause  of  action.  The  answer  of  the 
defendant,  as  also  appears,  isa  eenerat  denial 
of  the  sum  claimed  in  the  plnintifTs  declaration, 
except  the  sum  of  f  25.20;  and,  as  it  does  not 
appuu"  that  the  balance  of  said  claim  is  denied 
in  clear  and  precise  terms,  it  is  deemed  to  be 
admitted. 

Steph.  PI.  9th  Am.ed.  97;  Dem^  ^.Humphrey, 
fi  Pick.  187;  Pub.  Stat.  chap.  167,  §§  28.  20,  18; 
Granger  v.  Italey,  12  Qmy,  (®1;  MvJ/ry  v.  Mo- 
hawk Valley  Ina.  Co.  5  Gray,  641;  Marvin  v. 
ManMl,  123  Mass.  562. 

Tender  admitted  tbe  cause  of  action,  in  addi- 
tion to  its  admission  under  the  provisions  of  the 
statute  as  before  noted,  and  there  is  nothing 
upon  tbe  record  showing  anv  defense  set  up  to 
the  action,  in  avoidance  or  discharge  or  other- 
wise. 

Bacon  v.  Charlton,  7  Cush,  581;  Hormer  v. 
Warner,  7  Gray,  186;  Currier  v.  Jordan,  117 
Mass.  260;  Jmeey  v.  Eumphrey,  tupra. 

Tender  and  a  general  denial  are  inconsistent, 
and  cannot  be  pleaded  together  to  the  same 
cause. 

Steph.  PL  9tb  Am.  ed.  274. 
As  to  costs,  see- 
Pub.  Stat.  chap.  168,  |g  24,  25;  B^n  v. 

Moore,  5  Mass.  865;  City  Bank  v.  Cutler,  8  Pick. 

414. 

The  plaintiff,  it  would  seem,  may  well  claim 
jadgment  on  his  claim  stated  in  the  writ 

Clark  v.  Lamb,  6  Pick.616;  Suffolk  Bank  v. 
WoreenUr  Bank,  5  Pick.  106;  Claflin  v.  JIaiees, 
8  Mass.  261. 

Mesitrt.  M.  F.  Dickinson,  Jr.,  and  Hol- 
Ua  R.  Bailey,  for  defendant: 

This  appeal  is  frivolous,  immaterial,  and 
clearly  intended  for  delay. 

The  defendant  has  been  put  to  great  trouble 
and  expense  by  reason  of  tbia  aimral.  The  de- 
fendant hereby  moves  this  court  t^t,  in  acooid- 
ance  with  the  provisions  of  the  Act  of  1888, 
chap.  228,^15,  he  may  be  awarded  double  costs 
from  the  time  when  said  appeal  was  taken,  and 
also  interest  from  the  same  time,  at  the  rate  of 
688 


12  per  cent  per  annum,  on  such  sum  as  he 
became  entitled  to  as  costs  of  suit  uuda  tbe 
Judgment  of  Febmary  25,  1887,  entered  fa  fab 
favor  against  the  plaintiif  on  that  date. 

Before  this  Act  of  1888,  double  coets  oonld  be 
allowed  for  frivolous  exceptions  (Pub.  Stat, 
chap.  150,  g  14),  but  not  in  cases  of  frivolous 
ap[«al9  (Amea  v.  Stephent,  120  Mass.  218). 

Thifl  is  apparently  ihe  first  case  under  the 
new  statute. 

Under  the  former  statute,  in  cases  of  friv- 
olous exceptions,  doable  costs  were  very  fre- 
quently imposed. 

Phiuipi  V.  Granger,  184  Mass.  475;  Butehen 
&  D.  Bank  of  St.  Louis  v.  McDonald.  130  Mass. 
264;  Qallagher  v.  GaUetley,  128  Mass.  867;  Lor^ 
joy  T.  Middlesex  B.  B.  Co.  128  Mass.  480;  Blaeking 
ton-v.  tAtAnAm,  126  Mass.  31;  QiimanY.QUmau. 
126  Mass.  36;  Witt  v.  F^ter,  125  Mass.  860. 

The  new  statute  differs  from  the  cdd  (me,  also, 
in  providing  for  interest  at  12  per  cent  on  & 
judgment  for  costs  as  well  as  upon  a  judg- 
ment for  debt  or  damage. 

An  appeal  only  lies  for  some  error  appareDl 
upon  the  record.  It  is  a  convenient  substitute 
for  writ  of  error. 

Ward  V.  American  Bank,  7  Met  488. 

It  is  provided  by  the  statutes  relating  to  writs 
of  error. 

Pub.  Stat.  chap.  187,  §  8. 

A  judgment  in  a  civil  suit  shall  not  be  arret- 
ed or  reversed  for  a  defect  or  imperfection  in 
matter  of  form,  which  might  by  law  bavebe^o 
amended;  nor  because  the  judgment  is  not  in 
oonfcotnity  with  the  allegations  of  the  parties, 
if  it  is  in  conformity  with  tbe  verdict 

The  defendant  submits,  however,  that  in  the 
present  case  there  is  no  error  whatsoever;  thai 
his  answers — one  of  them  being  a  general  de- 
nial—are entirely  sufficient,  boui  in  form  and 
substance,  and  liiUy  support  the  verdict 

By  the  Court; 

The  questions  presented  by  the  plaintiff  weie 
argued  and  decided  when  this  case  was  before 
us  at  a  former  sitting^  Bouvi  v.  Cottle,  1  Mass. 
(L.  ed.)  890.  8  NewEng.  Rep.  838,  143  MaiB. 

810. 

Tbe  appeal  is  frivolous  and '  vexatiouB,  and 
tbe  judgment  against  the  plaintiff  is  affirmed, 
with  double  costs  from  the  time  when  tbe 
appeal  was  taken.  Stat  1888,  chap.  S36,  §  l^i. 

Judgment  affrmed. 


Adelaide  COBURK 

TRAVELERS  INSURANCE  CO. 

1.  When  a  defendant  intends  to  rest  bis 
defense  upon  a  fSMt  which  is  not  ia- 
clnded  in  the  allegations  necessary 
to  tbe  support  of  the  plafattifTs  ease, 

he  must  set  it  out  in  precise  terms  in  the 
answer. 

2.  Tbe  *<conditionB"  on  an  aeetdeni  pol- 
icy provided  that  **lmmedlatewrltieK 
uotfee**  should  he  given  to  the  compui  v 
at  its  home  office  of  any  aoddent,  with 
full  particulars;  and  that,  unless  afflrma- 
tive  proof  of  death  or  disability  was  so 
famished  withitrnwvBn^iq^ntns  from 

Digitized  byVjOOvTv:  j 


1887. 


COBUBH  T.  TbAVBIABS  In&  Co. 


188 


the  accident,  all  claimii  should  be  for- 
futed.  The  conditions  concluded  with 
a  "notice"  that,  in  case  of  death  or  dis- 
abling injury,  notice  should  be  given  im- 
mediately to  the  local  agent  of  the  com- 
pany. Full  proofs  were  given  to  the 
oompany  within  seven  months  after  the 
accident,  but  the  compjany  claimed,  on 
the  trial  of  an  action  on  the  policy,  that 
tlie  "immediate  written  notice^'  had  not 
been  given.  Held,  that  '*immedi»te  no- 
tice" was  not  a  fact  whieh  the  plaintiff 
was  compelled  to  all^e  and  prove;  that 
the  fkUnre  to  slve  It  was  a  aiatter 
wUcb,  if  available  as  a  defeDse,  was  so  in 
defeat  or  &void»nee  of  the  plaintUF's 
elalBi;  and  that  such  defense  was  not 
open  to  the  defendant  where  It  had 
Bot  been  set  up  In  the  answer. 

3.  On  the  back  of  an  accident  policy 
against  injuries  effected  through  "ex- 
ternal, violent,  and  accidental  means," 
were  certain  conditions,  commencing, 
"Tfaie  insaranoe  does  not  cover,"  etc., 
and  including  "intentional  injuries." 
The  deelar&tlon  alleged  that  death  was 
caused  by  external,  violent,  and  acci- 
dental means,  and  did  not  allege  that  it 
waa  not  caused  by  intentional  injuries; 
the  answer  denied  that  death  was 
caused  by  external,  violent,  and  acci- 
dental means,  but  did  not  aver  that  it 
wascansedbjrintentionalinjnries.  Held, 
that  the  fair  inference  was  that  the  de- 
fense relied  on  was  that  death  resulted 
from  natural  causes,  and  that  under 
Boch  wnawer  the  defense  th&t  death 
was  eansod  by  intentional  injuries 
was  not  open. 

4.  When  a  policy  against  death  or  injury 
by  external,  violent,  and  accidental 
means  is  general,  and  is  sabject  to  cer- 
tain eonutions  annexed  thereto,  the  oo- 
carrence  of  which  is  to  operate  to  defeat 
the  policy,  the  occurrence  of  such  con- 
ditions should  be  shown  by  the  party 
relying  thereon,  and  the  burden  of  neg- 
ativing such  occurrence  should  not 
be  imposed  upon  the  p»rty  seeking  to 
enforce  the  policy. 

(Hampden  Filed  October  M,  1887.) 

ON  report  Verdid  tei  aside. 
Action  of  contract,  brought  to  recover  on 
4  policy  of  insurance  on  the  life  of  F.  C.  Co- 
burn, and  payable,  in  case  of  death,  to  bis  widow, 
the  plaintiff.  Trial  in  the  Superior  Court  be- 
fore Dewey,  J.,  with  a  jury,  who,  at  the  con- 
clwion  of  the  evidence,  ordered  a  verdict  for 
^  defendant. 

Tbe  plaintiff's  counsel,  in  opening  to  tbe  jury, 
cUinted  that  the  insured  came  to  his  death  by 
liolBKe  inflicted  by  a  boy,  whom  be,  tbe  In- 
etued.  was  chasing  from  his  premises;  that  the 
boy  threw  a  stone  at  the  insured  and  hit  bim  in 
^  bead,  which  caused  his  death.  Counsel, 
UDong  other  things,  stated  to  tbe  jury  that  a 
lot  ofboys  began  stoning  bis  trees.  Coburn 
Tnt  out.  and  followed  them  up  the  street;  they 
ilraad  bim.  As  one  stoned  Lim,  he  was  seen 
to  turn  to  go  towards  the  house;  his  band  was 
ooldsfnehead;  faeattempted  to  speak,  andfell 


dead.  There  was  a  cut  on  bis  forehead  and  a 
bruised  mark. 

The  plaintiff  offered  evidence  tending  to  show 
the  following  facts:  F,  C.  Coburn,  on  the  after- 
noon of  August  30, 1886,  on  bis  return  from  bis 
daily  orxiupation  of  a  locomotive  engineer, 
found  a  par^  of  boys  (from  eight  to  ten  in  num- 
ber, and  of  various  ages,  from  nine  to  thirteen) 
in  the  yard  of  his  residence  at  tbe  corner  of 
Boylstoo  and  Clinton  streets,  iu  said  Spring- 
field. He  drove  the  boys  away,  and  followed 
them  some  distAncc,  and  turned  to  go  towards 
bis  home.  As  he  returned,  tbe  boys  followed 
bim.  and  when  at  a  point  about  one  hundred 
feet  from  the  yard  one  of  the  boys  ran  towards 
bim  and  threw  a  stone.  As  the  boy  was  run- 
ning towards  him,  and  before  the  stone  was 
thrown,  Mr.  Coburn  ttuned  and  faced  him. 
Tbe  witnesses  for  the  plaintiff  testified  that  the 
stone  hit  him  in  the  forehead.  As  be  was  hit, 
he  placed  bis  hand  on  bis  face  and  turned  and 
walked  towards  bis  yard.  As  be  entered  the 
yard  be  fell  on  his  right  side.  There  was  a 
slight  cut  on  his  nose,  and  a  black  and  red 
bruise  upon  his  forehead,  which  the  plaintiff 
claimed  was  inflicted  by  tlie  stone  thron-n  at 
him.  At  the  time  the  stone  was  thrown,  Co- 
bum  and  the  boy  were  about  six  to  ten  feet 
apart,  and  were  facing  towards  each  other. 
When  be  fell  in  his  yard,  he  died  immediately. 

It  wasadmitted  that  the  injuries  were  notin- 
fiicted  by  the  procurement  of  the  assured  or 
the  plaintiff. 

At  the  time  of  her  husband's  death  tbe  plain- 
tiff was  away  from  the  city,  and  shortlv  after 
his  burial  she  sent  her  son.  Thomas  W.  Co- 
burn,  to  tbe  defendant's  agent  in  Springfield, 
H.  G.  Gilmore,  and  found  wilmore  away.  On 
Gilmore's  return  he  called  on  Thomas  W.  Co- 
bum,  and,  according  to  the  testimony  of  said 
Thomas  W. .  said  Gilmore  seemed  to  know  all 
about  said  F.  C.  Cobum's  death.  After  the 
conversation  with  said  Thomas  W.,  Gilmore 
called  OD  tbe  plaintiff,  and  she  testified  that 
she  told  him  (Gilmore)  that  her  husband  was 
bit  by  tbe  boys,  and  that  he  died  from  the  vio- 
lence so  inflicted. 

Thomas  W.  Coburn  said  he  went  to  QH- 
mere's  office  In  seven  or  ei^t  days  after  his 
father's  death,  and  Gxe  plamtiff  saw  Gilmore 
in  a  few  days  after  that. 

Blank  proofs  were  sent  by  said  Gilmore  to 
Thomas  W.  Coburn,  and  by  him  given  to  the 
plaintiff,  and  were  filled  out  and  sent  to  the 
defendant  October  16, 1886.  It  was  admitted 
that  the  proofs  were  proper  and  regular  in  form, 
and  that  they  were  due  proofs  under  the  policy. 

At  tbe  conclusion  of  the  evidence  the  de- 
fendant clamed  that  the  plaintiff  could  not  re- 
cover (1)  because  the  plaintiff  had  not  complied 
witli  tlie  provisions  oi  condition  No.  2  on  the 
back  of  the  policy;  (2)  that,  upon  the  evidence, 
the  jury  would  not  be  justified  in  finding  that 
tbe  injury  bom  tbe  stone  thrown,  as  aforesaid, 
which  toe  plaintiff  claimed  was  the  cause  ot 
Mr.  Cobum's  death,  was  not  an  Intentional  in- 
jury within  the  meaning  of  paragraph  No.  8 
on  the  back  of  tbe  policy. 

The  defendant  claimed  that  immediate  writ- 
ten notice,  within  the  meaning  of  paragraph 
No.  2  on  the  back  of  the  policy,  was  not  given 
to  the  company;  that  the  only  evidence  of  no- 
tice, or  of  waiver  thereof,  was  contaiiied  in  on- 
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tain  letters  Id  evideDce.  The  defendant  also 
claimed  that  the  ooly  notice  it  had  was  contained 
in  said  letters,  and  that  it  was  for  the  court  to 
construe,  as  a  matter  of  law,  whether  tbey 
amounted  to  a  notice  such  as  was  required  by 
the  policy. 

The  puintiff  claimed  (1)  that  the  question  of 
notice  under  condition  No.  2  was  not  open  to 
the  defendant  under  its  answer;  (2)  tbat  the 
requirements  of  the  condition  had  been  com- 
plied with;  (3)  that  there  waa  evideuce  upon 
which  the  jury  would  be  warranted  in  finainir 
a  waiver  of  the  required  notice  b^  the  defend- 
ant. With  reference  to  the  intentional  injuries, 
referred  to  in  said  condition  8  on  the  back  of 
the  policy,  the  plaintiff  claimed  (1)  that  this 
question  was  not  open  to  the  defendant  under 
its  answer;  (2)  that  there  was  evidence  of  the 
waiver  of  this  condition;  <8)  that  the  question 
should  be  submitted  to  the  jury,  whether  the 
boy,  in  throwing  the  stone,  mtended  to  bit  F. 
C.  Cohum;  (4)  that  intentional  injuries  meant 
injuries  inflicted  by  the  assured  himself,  inten- 
tionally ,  or  by  his  procurement,  or  by  the  plain- 
Uff  directly  or  indirectly,  or  by  some  one  inter- 
ested in  the  insurance;  (5)  that  it  was  a  question 
of  fact  for  the  jury  whether  the  boy,  in  throw- 
ing the  stone.intended  not  only  to  hitthe  assured, 
but  also  intended  to  accomplish  the  result  which 
was  accompiisbed,  and  intended,  at  the  time  of 
throwing  the  stone,  to  kill  said  F.  C.  Cobum. 

The  court  ruled  that  the  question  whether 
the  notice  required  in  paragraph  3  on  the  back 
of  the  policy  had  been  given,  or,  if  not  given, 
whether  the  same  had  Deen  waived  by  the  de- 
fendant, was  a  matter  of  fact  for  the  determi- 
nation of  the  jury  on  all  the  evidence,  under 
proper  instructions  by  the  court;  and  the  court 
lurther  ruled  tbat,  assuming  that  the  death  of 
V.  C.  Cobum  was  due  to  the  injury  caused  by 
the  stone  thrown  in  the  manner  claimed  by  the 
plaintiff,  the  jury  would  not,  upon  theevldenoe, 
be  warranted  in  finding  that  the  same  was  not 
an  intentional  injury  within  the  meaning  of 
the  policy,  and  tbat  this  ground  of  defense  was 
open  to  the  defendant  under  the  pleadings, 
and  directed  the  juiy  to  return  a  verdict  for 
the  defendant. 

Thereupon  the  case  was  reported  for  the  de- 
termination of  the  Supreme  Judicial  Court. 

The  nature  of  the  conditions  on  the  policy  re- 
ferred to  above,  and  the  material  allegations  in 
the  pleadings,  are  set  forth  in  the  opinion. 

Mr.  J.  B.  Carroll,  for  plaintiff; 

The  failure  to  give  immediate  written  notice 
to  the  defendant  was  matter  in  avoidance  of 
the  plaintiff's  claim,  and  should  have  been  spe- 
cially pleaded. 

Orretlv.  Hampden  F.  Int.  Co.  18  Oray,  481; 
Mulry  V.  Mohawk  Valley  Ins.  Co.  5  Gray,  641; 
Jones  Mfg.  Co.  v.  Mn  tuifacturcrg  JHui.  P.  Ina. 
Co.  8  Gush.  83;  Fierce  v.  Cohamtt  Mvt.  F.  Ins. 
Co.  123  Mass.  ^n. 

Immediate  notice  can  mean  no  more  than 
notice  within  a  reasonable  time. 

SHwardar.  Baltimore  F.  Int.  Co.  8  Gill.  176, 
187;  Providence  L.  /n-s  <£  /.  Co.  of  Chicago  v. 
Martin,  82  Md.  810:  Kingdey  v.  A«fl  England 
Mvt.  F.  Ina.  Co.  8  Cush.  398,  402. 

It  was  a  question  for  the  jury  whether  or 
not  the  plaintiff  had  given  the  notice  required. 

EdwartlM  v.  Baltimore  F.  Ins.  Co.  8  0111, 176, 
188. 
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Constming  the  whole  conditimi  twethn,  it 
means  Uiat  notice  must  he  gjven  wituin  fleven 

months. 

The  proofs  of  loss,  being  admitted  as  r^ular 
and  proper  in  form,  and  due  proofs  under  the 
policy,  and  the  defendant  placing  its  refusal  to 
pay  on  separate  and  distinct  grouods,  waived 
the  necessity  of  giving  immediate  notice. 

Clarkv.NeteFnglandMut.F.Jns.  Cb.6Cnsh. 
842;  UnderhiU  v.  Amtoam  Mut.  F.  Int.  Go.  H. 
440 ;  Buttei-icorth  v.  Weatern  Ataiir.  Go.  182  Maas. 
489,  492;  Blake  v.  Exchange  Mut.  Ins.  Co.  12 
Gray.  265,  271;  Cotenant  Mut.  Ben.  Auo.  v. 
Spies,  1  HI.  (L.  ed.)  167,  3  West.  Rep.  69,  114 
III.  463,  468;  Qrattaa,  v.  Metropolitan Ltfe  Int. 
Co.  80  N.  Y.  281. 

And  it  was  a  question  of  fact  for  the  jury. 

Pmn.  F.  Ins.  Co.qfPMa.  v.  Kittle,  89  Mich. 
51.  54;  Qans  v.  Si.  Paul  F.  &  M.  Ina.  Go.  48 
Wis.  108. 

The  burden  of  proving  that  the  deceased 
died  of  intentional  injuries  was  upon  the  de- 
fendant, and  it  should  have  been  specially 
denied. 

Freeman  v.  7Vaw2en7M.  Cb.  SMass.  (L.  ed.> 
550,  4  New  Eng.  Rep.  ^I.  144  Mass.  572;  Ger- 
main V.  Brook^n  L.  Ins.  Co.  80  Hun,  585,  and 
cases  cited. 

The  rigbt  to  rely  on  this  provision  of  the 
policy  was  waived  by  relying  on  a  separate  and 
distinct  defense.  The  defendant  relied  solely 
on  the  fact  that  the  death  of  F.  C.  Cobum  re- 
sulted from  natural  causes,  and  thus  negatived 
the  presumption  iJtiat  he  died  from  intentional 
injuries. 

Barrie  v.  £kirle,  1  Mass.  (L.  ed.l  776,  3  New 
Fjig.  Rep.  112,  143  Mass.  1;  Buttenoorth  v. 
Western  Assur.  Co.  132  Mass.  489,  492;  Blnie 
V.  Exdiange  Mut.  Ins.  Go.  12  Gray,  265,  271. 

This  being  an  accident  policy,  death  result- 
ing from  the  intentional  acts  of  others,  not  de- 
signed by^e  assured,  is  not  excluded  from  the 
provisions  of  the  policy. 

Schneider  v.  Provident  L.  Ins.  Co.  34  Wis. 
28;  Ti-ew  V.  Railway  Pass.  Ins.  O-.  6  H.  &  N. 
839  :  Providence  L.  Ins.  <6  /.  Co.  of  Chicago  t. 
Martin.  Si  Md.  310;  Ripley  v.  Railioaff  Past. 
Ins.  Co,  3  Bigelow,  L.  &  A.  Ins.  Cas.  78a 

The  burden  was  upon  the  defendant  to  riiov, 
and  it  was  a  question  of  fact  whether,  the  in- 
tent existed  in  the  mind  of  the  boy  to  accom- 
pliab  the  precise  result  which  happened  In  this 
case.  If,  by  design,  a  train  is  thrown  from  the 
track,  and  passengers  killed,  it  does  not  prevent 
the  policy  attaching,  unless  it  is  proved  Uiat 
the  death  of  the  passengers  was  intended.  In 
this  case  the  jury  may  have  found  tbat  the  boy 
did  not  Intend  to  kill  Cobum,  although  he  did 
intend  to  bit  blm. 

Utter  V.  Travelers  Ins.  Co.  1  Mich.  (L.  ed.i 
886,  9  West.  Rep.  108. 

E.  H.  Lathrop.  for  defendant: 

The  declaration  alleges  that  the  plaintiff's  in- 
testate "died  throujgh  external,  violent,  and  ac- 
cidental means."  This  the  defendant  denied 
generally  and  specially.  The  denial  of  this 
allegation  made  the  issue,  and  was  propoly  al- 
lege In  the  answer  even  by  a  general  denial 

Pub.  Stat.  chap.  167,  S  20. 

•'Immediate  notice,"  as  required  b^  the  pcd- 
icy  contract,  is  an  essential  prerequisite  to  re- 
covery. 

Even  the  agent  had  no  notice  from  the  de- 
^  t  SMabi- 
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fcncUDt  until  after  die  burial,  and  that  a  verbal 
OM.  Hie  agent,  Gilmore,  was  not  a  general 
una,  and  could  not  vaive  the  notice.  Even 
if  be  were  a  general  agent,  the  policy  contract 
n^resslj'atiinitates  thai  its  con<uti<uis  are  "not 
vahable  b;  agents." 

Little  V.  Pftanix  Int.  Co.  123  Mass.  380; 
XMmi  t.  North  Amerieati  Int.  Go.  131  Mass. 
4W;  KvU  V,  Commercial  Union  Attur.  Co.  2 
MsflB.  (I-  ed.)  280.  3  New  £ng.  Sep.  884,  144 
Mm.  48. 

Immediate  notice  in  this  case  means  reason- 
able notice  under  the  circumstances. 

Prondent  L.  Int.  A  I.  Co.  v.  Bavm,  29  lod. 
238  ;  Eailway  Fast.  Amir,  Co.  of  Hartford  v. 
BvTwU.  44  Ind  460. 

The  injuiT  claimed  by  the  plaintiff  as  the 
csoKof  death  was  "Intentiona),"  and  the  open- 
b^of  plaintiff's  counsel  to  the  {ury  indicated 
it  ae  an  intentional  injuty . " 

The  assault,  if  made  as  claimed  by  the  plain- 
tiff, was  a  criminal  one,  and  the  law  assumes 
that  the  piutj  committing  an  injury  assault 
fntertaioed  the  felonious  intent.  The  court, 
in  its  ruling,  assumed  the  fact  to  be  true,  as 
clafaned  by  the  plaintiff,  that  the  insured  came 
to  bis  deaUi  by  injuries  inflicted  by  the  boy.  It 
wts  not  necessary  for  the  jury  to  find  that  the 
boylntended  to  murder  the  a^red. 

The  case  differs  from  Utter  v.  Travelert  Int. 
fb.  1  Mich.  (L.  ed.)  886,  9  West,  Rep.  108.  as 
the  language  of  the  policy  in  the  case  at  bar  is 
largely  diffeteot  from  the  case  cited. 

Derens, delivered  the  opinion  of  the 
court: 

The  i>oli(7'  upon  whldi  the  plaintiff  seeks  to 
recover  is  known  as  an  accident  policy.  It  in- 
sored  F.  C.  Cobum  in  the  sum  of  $10  a  week 
a^nst  loss  of  time,  not  exceeding  26  n-ceks, 

resuUing  from  bodily  injuries  effected'  during 
the  term  of  this  insurance  through  external,  | 
violem,  and  accidentiU  means"  which  shonld 
wbdly  disable  him  from  transacting  the  bud- 
oess  6i  his  occupation;  or,  if  death  Bhould  "re- 
mit from  such  injuries  within  ninety  days," 
ibe  defendant  agreed  to  my  to  his  wife  Ade- 
laide the  som  of  $2,000.  The  policy  thus  writ- 
ten bad  on  the  back  certain  "agreements  and 
conditions  under  which  this  policy  is  issued 
and  accepted."  The  declaration  of  the  plain- 
tiff sets  forth  a  contract  made  by  the  policy, 
allies  the  death  of  P.  C.  Coburn  from  "bod- 
ily mjo^  effected  through  external,  violent, 
snd  accidental  means,"  which  injury  occasioned 
bis  death  within  ninety  days  thereafter.  It 
further  alleges  that  due  proof  of  such  death 
sod  injuries  was  flven  to  said  company.  The 
uswer  of  defendant  denies  every  material 
Kllegailon  of  plaintiff's  declaration,  and  alleges 
that  if  the  death  of  the  assured  shall  be  proved 
to  have  occurred  within  the  term  of  the  policy, 
"be  did  not  die  In  consequence  of  external,  vi- 
<rfttrt,  or  accidental  means." 

Tbeaecondof  the  "agreements  and  condi- 
tiOM"  provided:  "Immediate  written  notice 
iitobe  given  said  company,  at  Hartford,  of 
uy  inventor  injury  for  which  claim  iamade, 
wrth  full  particulars  thereof  and  full  name 
and  address  of  the  insured.  Unless  affirmative 
proof  of  death  or  duration  of  disability  is  so 
fnniiabed  wiUiin  seven  months  from  the  time  of 
such  accident,  all  clainu  based  tbeiteon  shall  be 
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forfeited  to  the  company."  These  agreements 
and  conditions  concluded  with  a  "notice"  that 
in  case  of  the  death  or  disabling  Injury  of  the 
assured,  notice,  with  full  particulus,  etc., 
"should  be  given  immediately  to  Homer  0. 
Gilmore,  Agent,  425  Main  Street,  Springfield, 
Mass." 

That  the  full  proofs  were  given  to  the  com- 
pany within  sfven  months  after  the  injury  was 
conceded,  but  the  defendant  contended  that 
the  immediate  written  notice  required  by  the 
clause  of  the  conditions  above  quoted  bad  not 
been  given.  Tbe  first  question  presented  is 
whether  this  defense  is  open  under  the  answer. 

Immediate  notice  was  not  a  fact  which  the 
plaintiff  was  compelled  to  allege  and  prove  in 
order  to  maintain  his  case;  the  failure  to  give 
it  was  a  matter  which,  if  available  as  a  defense, 
was  BO  in  defeat  or  avoidance  of  the  plaintiff's 
claim.  When  a  defendant  intends  to  rest  his 
defense  upon  a  fact  which  is  not  included  in 
the  allegations  necessary  to  the  support  of  the 
plaintiff's  case,  he  must  set  it  out  in  precise 
terms  in  the  answer.  Mulry  v.  Mohaxck  Val- 
Up  Int.  Co.  5  Gray,  541:  Orrellv.  Hampden  F. 
Int.  Go.  13  Gray,  431;  Pierce  v.  Cohattett  Miit. 
F.Int.  Co.  12311888.572. 

The  presiding  judge,  by  ruling  that  the  ques- 
tion,whether  the  notice  required  in  paragraph  8 
bad  been  given,  or,  if  not  given,  whctner  the 
same  had  been  waived,wa8  f  or  thedetermination 
of  the  jury,  and,  by  directing  a  verdict  for  the 
defendant,  in  substance  ruled,  against  the  re- 
quest of  the  phiintiff,  that  this  defense  was 
open,  and  further  that  there  was  no  evidence 
offered  by  plaintiff,  Hufflclent  to  goto  tbe  jury, 
that  immediate  notice  had  been^  given.  The 
effect  of  this  ruling  was  to  place  upon  the 
plaintiff  tbe  burden  of  negativing  by  proof  that 
which  was  matter  in  avoidance  of  the  action, 
and  which  had  not  been  pleaded  by  defendant. 
I  This  was,  we  think,  erroneouB.  It  would  not 
be  profitable  now  to  consider  whether  there 
was  evidence  that  the  condition  as  to  immedi- 
ate written  notice  had  been  complied  with,  or 
that  this  condition  had  been  waived. 

It  is  further  to  be  considered  whether  it  was 
correctly  ruled  at  the  trial  that  the  defense 
that  the  injury  occasioned  to  Cobum  was  in- 
tentional was  open  under  the  answer,  and 
further  that  there  was  no  evidence  upon  which 
the  jury  would  be  warranted  in  finding  that 
the  same  was  not  intentional. 

The  third  parai^ph  of  the  conditions  on  the 
back  of  tbe  policy  commences  as  follows: 
"This  insurance  does  not  cover  disappear- 
ances," and  enumerates  a  large  numlwr  of  in- 
juries, and  death  from  a  vanety  of  causes,  as 
not  covered  by  it,  including  "intentional  inja 
ries  inflicted  by  the  insured  orany  other  person. " 
The  answer  denying  that  the  death  of  Cobum 
was  occasioned  "by  external,  violent,  or  acci- 
dental means"  makes  no  averment  that  he  died 
from  intentional  injuries,  and  leaves  it  to  the 
fair  inference  that  the  defense  relied  on  was 
that  the  death  uf  Cobum  resulted  from  natural 
causes.  If  the  defense  of  intentional  injury  Is 
now  open,  it  is  because  the  plaintiff  in  his  dec- 
laration should  have  negatived  every  cause  of 
death  enumerated  in  paragraph  8,ana  have  been 
ready  to  prove  tbe  same  in  order  to  establish  his 
cauw  of  action.  Stipulations  added  to  a  prin- 
cipal contract,  which  are  intended  tor&void  the 
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defendant's  promise  by  way  of  defeaaanceor  ex- 
cuse, must  be  pleaded  id  defense  and  must  be 
sustained  by  evidence.  Tbcy  are  in  tbe  na- 
ture of  provisos.  Exceptions  which  leave  the 
defendant  liable  to  perform  that  which  re- 
mains after  the  pari  excepted  is  taken  away 
are  to  be  negatived,  and  it  is  not  always  easjtto 
delcrmine  to  which  ctass  a  stipulation  belongs. 
In  the  case  at  bar  the  paragraph  8  states  that 
the  insurance  does  not  cover  certain  causes  of 
death  named:  but  the  nature  and  character  of 
a  stipulation  is  to  be  considered  as  well  as  the 
form  of  it,  and  the  use  of  this  phrase,  "does 
not  cover,"  is  by  no  means  decisive  of  its 
character.  Freeman  v.  Trarelert  Int.  Go.  2 
Mass.  (L.  ed.)  554,  4  New  Eng.  Rep.  621,  144 
Mass.  572. 

In  Sokier  v.  JVormeh  F.  Int.  Co.  11  Allen, 
886,  this  clause  was  inserted:  "This  policy  not 
to  cover  any  loss  which  may  oririnate  in  the 
theatre  proper, "and  it  was  held  tnat  it  waefor 
the  plaintiff  to  show  a  loss  not  originating  in  the 
theatre  ijroper.  But  the  clause  was  therefouod 
written  in  between  the  statement  of  what  was 
insured  and  the  promfae  to  pay  in  case  of  loss, 
in  close  conoectfon  with,  and  qualification  of, 
the  description  of  the  Bubjec^matter  of  the  in- 
surance. Certain  provisos  were  also  set  forth 
in  a  different  part  of  tbe  instrument,  and  the 
clause  was  on  that  account  also  deemed  a  di- 
rect limitation  of  the  risks  against  which  insur- 
ance was  effected. 

In  tbe  case  at  bar  the  policy  itself  is  general, 
and  insures  aj^inst  death  or  injury  to  Cobum 
by  external,  violent,  and  accideatel  means.  It 
is  made  subject  to  certain  a^neements  and  con- 
ditions annexed  thereto.  The  occurrence  of 
these  conditions  is  to  operate  to  defeat  the  pol- 
icy, and  thus  should  be  shown  by  the  party 
relying  upon  them.  If  the  rule  of  pleading  as 
stated  in  Chinmativmlth  v.  Hart,  11  Cush.  180- 
134.  be  applied,  It  will  be  seen  that  Intentional 
injurv  must  be  held  to  be  a  condition  by  rea- 
son of  which  the  policy  is  not  applicable.  When 
operative  it  has  the  effect  of  taking  out  of  tbe 
general  clause  that  which  otherwise  is  included 
in  it.  The  fair  construction  of  this  policy, 
with  its  agreements  and  conditions,  is  that  the 
defendant  Insures  Cobum  against  death  or  inju- 
ry from  external, violent,  and  accidental  causes, 
provided  tliat  such  death  or  injury  does  not  pro- 
ceed from  those  causes  enumerated  in  paragraph 
3.  Freeman  v.  TVatelert  Ins.  Co.  tupra.  We 
are  therefore  of  opinion  that  the  defense  of  in- 
tentional injury  was  not  open  to  the  defendant, 
and  that  it  was  erroneous,  also,  to  place  the 
burden  of  nej^tiving  this  as  a  cause  of  death 
upon  tbe  plaintiff. 

On  account  of  the  different  posture,  upon  the 
evidence,  which  the  case  may  hereafter  assume, 
should  the  defendant  be  permitted  to  amend 
his  answer  and  again  proceed  to  trial,  it  would 
not  be  desirable  now  lo  consider  the  construc- 
tion of  the  phrase  "intentional  injury"  within 
the  meaning  of  the  policy.which  was  somewhat 
discussed  in  the  argument. 

Verdict  tetatide. 


COMMON  WEALTH  of  Massachusetts 

V. 

SlmoD  SAVERT. 

1.  One  who  hmmpu  liquor  for  salo  Im 
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bonnd  to  know  the  kind  ud  qmaJi^ 

of  the  article  he  so  keeps,— here,  whettu 
beer  was  lager  beer  or  8  per  oent  beer. 
2.  If  a  person  keeps  beer  eontaininj 
alcohol  for  sale*  without  a  license,  is 
tendinur  that  the  beer  shall  not  eoi 
tain  more  than  ti  per  cent  of  mi 
cohol.  and  by  mistake  he  buys  be^  U 
sale  which  contains  more  than  th| 
amount  of  alcohol,  he  may  be  said  I 
keep  this  beer  with  the  intention  of  eel 
ing  it,  nnless  his  intention  is  that  th 
quantity  of  alcohol  in  tbe  beer  sbal 
be  ascertained  by  examination  c 
analysis  before  it  is  offered  or  ezposet 
for  sale.  ] 

(Worcester  Filed  October  n,  1887.1  ] 

ON  defendant's  exceptions.    Otemtled.  ' 
Complaint  for  keeping  liquor  with  inteali 
to  sell  contrary  to  law. 

The  case  was  tried  in  the  Superior  Court,  be~ 
fore  Knowlton,  J.,  and  a  jury.  The  govern- , 
ment  introduced  witnesses  who  testified  that 
they  found  upon  the  defendant's  premises,  ia 
different  coses,  beer  in  bottles  known  as  lager- ' 
beer  bottles,  and  four  bottles  of  this  beer  wm 
taken  by  the  officers,  one  from  eoA  case.  It 
was  agreed  that  in  one  of  these  bottles  so  taken 
the  beer  contained  more  than  8  .per  cent  alco- 
hol per  volume  at  60"  Fahrenheit.  The  con- 
tents of  tbe  other  bottles  were  not  analyzed. 
The  defendant  offered  to  show  that  when  he 
purchased  this  beer  he  ordered  what  Is  known 
as  3  per  cent  beer,  and  did  not  order  lager  beer: 
that  he  did  not  know  that  any  lager  beer  «br 
upon  his  premises,  and  that  tbe  case  containio; 
tbe  lager  beer  or  beer  that  contained  more  tbsn 
8  per  cent  alcohol  per  volume  was  brought 
there  by  tbe  person  of  whom  he  ordered  the  3 
per  cent  beer,  and  was  left  by  mistake;  that  he 
purchased  this  beer  in  good  faith  for  3  percent 
beer,  and  if  be  had  found,  when  he  opened  tbe 
beer,  that  it  was  lager  beer,  he  should  not  b»yt 
sold  it. 

The  defendant  then  asked  the  court  to  gire 

tbe  following  instructions  to  the  jury: 

1.  If  you  find  that  tbe  defendant  ordered  in 
good  faiU)  a  beer  which  the  law  pennits  him 
to  sell,  known  as  8  per  cent  beer,  and  tliat  bf 
did  not  order  lager  beer,  and  that  the  case  of 
lager  was  left  there  at  his  place  by  mistake  on 
the  part  of  the  person  delivering  it,  and 
through  no  fault  of  bis,  and  that  the  defendant 
honestly  believed  that  he  had  nothing  except  3 
per  cent  beer  upon  his  premises  for  sale,  and 
did  not  intend  to  sell  anything  which  be  bad 
not  a  right  to  sell  under  the  law,  then  he  should 
not  be  found  guilty. 

2.  If  the  jury  shall  find  that  the  defendant 
believed  that  he  had  not  any  lager  beer  in  ha 
possession  to  sell,  butdid  believe  and  had  good 
reason  to  Ihilieve  that  tbe  beer  which  be  bad  to 
sell  was  not  lager  beer,  but  a  beer  known  in  the 
market  as  8  per  cent  beer,  whicb  be  had  a 
right  to  sell  under  the  law,  inA  that  be  did  not 
intend  to  sell  any  lager  beer,  and  did  not  know 
that  be  had  any  lager  beer  in  his  possessioD  to 
sell, — ^then  he  cannot  be  convicted  under  this 
complaint. 

8.  Before  you  can  convict  the  defendant  un- 
der this  complaint,  yxru  must  be  satisfied,  upon 
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erideiice,  that  tbe  defendant  knew  or  bad 
md  reason  to  know  that  tbe  beer  wbicb  be 
id  in  bis  possession  to  sell  was  a  beer  wbicb 
!  WW  prohibited  by  law  to  sell. 
4.  ET  tbe  juiT  shall  And  that  the  lager  beer 
>ond  with  tbe  defendant  was  there  by  mistake, 
od  ibal  the  defendant  did  not  know  it  was 
T  beer,  and  did  not  intend  to  sell  the  same 
beo  the  opportunity  presented  itself  to  bim  to 
DOW  the  true  character  of  tbe  beer,  and  when 
t  did  know  tbe  true  nature  of  it,  and  you  find 
It  be  would  have  found  out  whether  it  was 
^  or  not  vbeD  be  attempted  to  sell  it,  then 
cannot  be  craivicted  under  this  complaint 

Upon  the  evidence  introduced  and  offered, 
Rte  court  declined  to  trire  any  of  said  instruc- 
fona  in  tbe  form  in  which  they  were  requested, 
ml  niled  that,  in  order  to  convict  the  defend- 
Int.  it  must  be  proved  that  at  the  time  referred 
|o  be  kept  for  sale  intoxicating  Hqiior. — that  is, 
[bal  he  kept  in  his  place  of  business  liquor 
hich  was  in  fact  intoxicating,  intending  to 
:llitaa  be  bad  opportunity;  and  if  that  was 
proved  it  would  be  no  defense  for  the  defend- 

Brtt  to  show  that  he  was  raistakea  as  to  the 
ind  or  quality  of  liquor,  or  that  he  Ordered  or 
twu^t  it  for  bquor  which  was  notintoxicating, 
tod  beKered  that  it  was  not  iatoxicating,  or 
\iai  tbe  person  who  delivered  It  was  mistaken 
kiioat  its  quality. 
The  jury  returned  a  verdict  of  gnilty. 
To  tbe  above  rulings  and  refusals  to  rule  the 
defendant  excepted. 
Mr.  John  B.  Thurer,  for  defendant: 
Tbe  ruling  given  did  not  permit  tbe  jury  to 
flod  tbe  purpose  for  which  the  defendant  bad 
tbe  beer. 

Qtmitumtrealth  v.  Qoodman,  97  Mass.  117; 
OmmtmweaUA  v.  Benton,  2  Allen,  160. 

Defendant  admitted  that  sales  ba(Kboen 
anade,  and  his  only  defense  was  that  he  be- 
Ueved  tbe  article  sold  not  to  be  intoxicating. 
'  In  the  case  at  bar  there  was  no  evidence  that 
ibeie  bad  ever  been  a  sale  out  of  these  cases; 
tbe  defoidant  simply  bad  them  in  his  posses- 
sioD,  and  offered  to  show  that  he  was  to  test 
the  beer  before  he  should  sell  it,  and,  if  it 
proved  to  be  such  as  he  was  not  authorized  to 
wU.  not  to  sell  it. 

Mr.  Andrew  J.  Waterman,  AUy-Qen., 
for  the  Commonwealth; 

Tbe  preddiog  judge  properly  refused  to  give 
tbe  io^nictions  asked  for  by  the  defendant, 
and  tbe  Instructions  given  upon  tbe  question  of 
intent  were  clearly  correct.  The  ddfendnnt 
was  bound  to  know  the  facts  in  the  case  and 
obey  the  law,  at  his  peril.  '  Such  is  the  rule 
'^bere  acts  which  are  not  mala  in  ae  are  made 
nui&t  prohibita,  and  not  because  of  their  moral 
torpitade  or  the  criminal  intent  with  which 
tbCT  are  committed. 

Ommonwetath  v.  Qoodman.  97  Mass.  119; 
Commimwalth  v.  Boston,  2  Allen.  160;  Com- 
»nnealth  v.  HalUtt,  108  Mass.  4fi2;  Comttum- 
*€ata  V.  Bavmond,  97  Mass.  569;  Common- 
•wsitt  V.  Juliut,  1  Mass.  (L.  ed.)  838,  8  New 
Ew.  Rep.  206,  148  Mass.  188;  (hmmonvtalth 
T.  Ainu*.  188  Mass.  611. 

Rttld,  /. ,  delivered  tbe  0[^lon  of  the  court: 
At  the  ai^gument  in  this  court,  tbe  ooansel 
for  the  defendant  conceded  that,  if  the  defend- 


ant  kept  tbe  beer  with  the  intention  of  selling 
it,  it  was  not  a  defense  to  show  that  the  defend- 
ant believed  taat  tbe  beer  contained  not  more 
than  S  per  centum  of  alcohol.  The  keeping  of 
intoxicating  liquor  for  sale  without  a  license  ia 
prohibited  from  consideration  of  public  policy, 
and  the  defendant  was  bound  to  know  the 
kind  and  quality  of  tbe  articles  be  kept  for 
sale.  G&mmoRwealth  v.  Qoodman,  97  Mass.  117; 
Gommonioealth  v.  Boynton,  2  Allen,  160;  Gom- 
monwealth  v.  IlaZlett,  lOS  Mass.  453;  Gammon' 
rcealth  v.  Raymcmd,  97  Mass.  567.  The  ruling 
of  tbe  court  was  in  accordance  with  this  view 
of  tile  Uw,  and  the  first  three  instructions  astred 
for  by  tbe  defendant  ou^t  not  to  have  been 
given.  There  is  more  difficult  in  considering 
the  fourth  request. 

The  counsel  for  the  defendant  contends  that 
if  the  defendant  kept  tbe  beer,  not  witb  tbe 
absolute  Intention  of  selling  it,  but  with  the  in- 
tention of  first  testing  or  aDalyzing  it  in  order 
to  ascertain  the  amount  of  alcohol  it  contained, 
and  then  of  offering  it  for  sale  only  if  it  was 
found  to  contain  not  more  than  8  per  cent  of 
alcohol,  he  could  not  be  convicted.  It  Is  un- 
necessary to  determine  the  correctness  of  this 
contention.  The  fourth  request  is  not  predi- 
cated upon  the  assumption  that  tbe  defendant 
actually  bad  the  Intention  of  testing  or  analyz- 
ing the  beer  before  offering  it  for  sale,  but 
upon  the  assumption  that  he  would  have  found 
out  that  the  beer  -was  lager  beer  before  he  at- 
tempted to  sell  it.  and  that  if  he  bad  found  this 
out  be  would  not  sell  it.  It  is  implied  in  the 
exceptions  that  what  is  called  8  percent  beer 
is  diiferent  from  lager  beer,  but  it  is  not  found 
or  implied  that  they  differ  except  In  the  amount 
of  alcohol  they  respef^ivdy  contain.  It  does 
not  appear  that  they  are  distinguishable  in  ap- 
pearance by  persons  having  no  special  know- 
ledge of  beer,  or  that  one  is  aoytbing  more 
than  a  weaker  solution  uf  the  other.  It  may 
be  that  if  a  person,  for  example,  keeps  soda 
water  in  bottles  for  sale,  and  if  by  mistake  a 
case  of  lager  beer  instead  of  soda  water  has 
been  left  at  bis  place  of  bnslnesa  by  the  person 
of  whom  he  has  ordered  soda  water,  he  could 
I  not  be  convicted  of  keeping  lager  beer  for  sale, 
;  if  be  never  intended  to  sell  lager  beer,  and  if 
tbe  mistake  would  have  been  detected  before 
the  lager  beer  was  offered  for  sale,  and  the 
beer  would  not  have  been  sold  by  him.  Soda 
water  and  lager  beer  are  articles  of  different 
kinds,  easily  distinguishable  at  sight,  and  a 
person  may  well  intend  to  deal  in  one  and  not 
m  the  other.  If,  however,  a  person  keeiw  beer 
containing  alcohol  for  sale,  without  a  license, 
intending  that  the  beer  shall  not  contain  more 
than  3  per  cent  of  alcohol,  and  by  mistake  he 
buys  beer  for  sale  which  contains  more  than 
this  amount  of  alcohol,  be  ram  be  said  to  keep 
this  beer  with  tbe  intention  or  selling  it,  unless 
his  intention  is  tbat  tbe  quantity  of  alcohol  In 
the  beer  shall  be  ascertained  by  examination  or 
analysis  before  it  is  offered  orexposed  for  sale. 
This  is  merely  a  mistake  in  the  quality  of  the 
article  he  intends  to  sell,  which  may  or  may  not 
be  discovered  before  he  sells  it. 

Tbe  defendant  testified  "  that  he  purchased 
this  beer  In  good  faith  for  8  per  cent  beer,  and, 
tf  be  had  found  when  he  opened  the  beer  that 
it  was  lager  beer,  he  ahoulonot  have  sold  it; 
and  that  the  beer  found  5>^,li%,p@efl?)^  " 
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left  there  by- mistake.  The  nature  of  tbe  miB- 
take  does  not  oppear,  unless  it  was  the  mis- 
taken belief  on  tht  part  of  the  buyer,  and  per- 
haps tbe  seller,  that  the  beer  did  not  contain 
more  than  3  per  cent  of  alcohol.  Upon  this 
evidence,  the  jui^  were  not  required  to  specu- 
late upon  tbe  probability  of  the  defendant'B 
fladlng  oat  that  tbe  beer  cont^ned  more  than 
3  per  cent  of  alcohol  before  be  sold  it,  in  the 
absence  of  evidence  that  he  actually  intended 
to  teat  tbe  beer  before  he  offered  it  for  sale. 
Bxeepiimu  orerruted. 


COMMONWEALTH 

«. 

AmoB  INGER80LL  et  ai. 

1.  WitneaB  parchased  liquor,  and  pro- 
cured liquor  to  be  purchased,  of  defend- 
ant, for  the  purpoae  of  making  com- 
plaints for  violation  of  the  liquor  law, 
nnder  Pub.  Stat.  chap.  100.  Beflisal  of 
the  trial  Judgre  to  instruct  the  jury 
that  they  "are  to  look  upon  the  witness 
with  the  greatest  caution  and  distrust/* 
sustained. 

2.  Held,  further,  that  the  weig^ht  to  be 
given  to  the  testimony  of  the  wltnesees 
of  the  goTemment  was  for  the  jury. 

(Ebiez  Filed  November^  1687.) 

ON  defendants*  exceptions.  OcerruUd. 
Complaint  to  the  Police  Court  of  the  City 
of  Oloucester,  for  maintaining  a  buildiog  used 
for  the  iU^al  sale  or  keeping  of  intoxicating 
liquors.  At  tbe  trial  in  the  Superior  Court  for 
Edsex  County,  before  Hammond,  J.,  the  Com- 
monwealth ctdled  as  a  witness  one  Thompson, 
who  testified  that  he  lived  in  Watertown,  Mass. ; 
that  be  had  been  hired  by  a  person  in  said 
Watertown  to  go  to  said  Gloucester,  aud  there 
make  purchase  of  intoxicaling  liquors,  and 
obtain  testimony  for  tbe  purpose  of  making 
complaintsfor  violation  of  tbe  liquor  law;  that, 
In  pursuance  of  said  purpose,  be  went  to  said 
Gloucester,  and  that  while  there  be  purchased, 
in  the  building  claimed  by  tbe  Commonwealth 
to  have  been  kept  and  maintained  as  aforesaid, 
intoxicating  liquors;  and  that  he  obtained  from 
aaotber  person  in  the  defendants'  employ  cer- 
tain intoxicating  liquor  by  purchase.  He  tes- 
tified, further,  that  be  did  this  for  the  pu^ose 
of  prosecuting  said  defendants,  under  Pub. 
Stat.  <^ap.  100.  The  defendants  requested  the 
court  to  instruct  tbe  jury  as  follows:  "The 
jury  are  to  look  upon  the  testimony  of  the 
witness  Thompson  with  the  greatest  caution 
and  distrust."  The  court  dechned  to  give  said 
request,  but  instructed  the  jurv  in  reference  to 
the  witnesH  Thompson  as  follows:  '*  Judge 
him  from  his  appearance,  the  plausibility  of 
his  story,  and  bia  relation  to  the  case;  judge  of 
him  as  you  would  any  other  witness.  8ee  if 
be  has  any  motive  to  falsify.  Look  at  him  in 
all  his  relations  to  tbe  case,  and  say  whether, 
upon  tbe  whole,  you  believe  his  story."  The 

Jury  relumed  a  verdict  of  guilty,  and  the  de- 
endants  alleged  exceptions. 
Mr.  F.  L,  Evans,  for  defendants: 
The  witness  Thompson  procured  the  c«n- 
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mission  of  the  crime  with  which  the  defew 
ants  were  charged.   Such  a  person  is  not 
accomplice. 

Commonwealth  v.  WitlaTd.  28  Pick.  478. 

But  in  view  of  the  acts  of  tbe  witness  as  th^ 
appeared  upon  the  trial,  and  in  view  of  the  pu 
pose  for  wblch  such  acts  were  done,  tt  is  suH 
mltted  that  the  defendants  were  entitled  to  thl 
instruction  substantially  asrequested.  The  id 
structions  given  were  not  sufHeiently  tvmt 
able  to  the  defendants. 

CommontceaUh  v.  Putnam,  2  Alien,  301. 

They  were,  in  substance,  to  judge  of  tbe  wit> 
ness  as  they  would  of  any  other.  Under  thefld 
instructions  the  jury  must  have  attached  tol 
great  weight  to  tbe  testimony  of  this  witness. 
In  the  case  of  Oommonmalth  v.  Downing.  41 
Gray,  29,  the  court  was  asked  to  rule  "that  a 
witness  who  would  come  into  court,  aod  testify 
that  he  had  purchased  and  procured  another 
person  to  commit  a  crime,  for  the  purpose  of 
prosecuting  a  person  so  hired  and  procured  to 
offend,  was  notatawlible  witness,  and  the  jury 
ought  not  to  found  a  conviction  mioo  such 
testimony."  The  instruction  was  refused,  and 
the  court  held  such  refusal  to  be  correct;  bu: 
added  that  an  instruction  to  tbe  effect  that  such 
testimony  should  be  received  with  the  gr^teit 
caution  and  distrust  might  well  have  been  given. 

In  the  case  of  Commonuoealtk  v,  Whitecnnb,\% 
Qt&y,  126,  tbe  defendant  requeued  an  instruc- 
tion similar  to  that  asked  by  the  defendants  in 
this  case.  In  that  case,  however,  tbrae  was 
nothing  In  the  facts  disclosed  wfakii  called  for 
such  a  ruling.  The  instruction  requested  wa» 
in  accordance  with  tbat  given  in  CommonuealUi 
V.  Putnam,  supra. 

Mr.  A.  J.  waterman.  Attg-Oen.,  for  tlie 
Commonwealth. 

By  the  Court: 

The  court  was  not  required  to  give  tbe  ui 
structions  requested  by  the  defendants.  The 
weight  to  be  given  to  the  testimony  of  the 
witnesses  of  the  government  was  for  the  jarr. 
and  the  instructions  giran  were  snffldenlly 
favorable  to  tbe  defenduits.  OammonteeaUk  v. 
Trainor,  138  Mass.  414;  Ooinmomwe^fh  v.  Mf- 
»on,  136  Mass.  655. 

Excerptions  OTemiled. 


Charles  W.  WOOD 

p. 

William  T.  BOYD  st  at. 

1.  AclauBO  in  a  deed,  as  follows:  "Reserv- 
Idk  to  the  owner  and  his  assigns  of  the 
adjoining  estate  the  risht  of  a  pes- 
•acewi^  from  the  dwelling-house  on 
said  efitate  to  the  turnpike  aforesaid, 
and  through  tbe  premises,  as  the  same 
is  now  enjoyed;" and  a  clause  in  a  sub- 
sequent deed  as  follows:  "Reserving  to 
the  owner  of  the  estate  and  others  ad- 
joining on  the  south  a  right  of  passage- 
way over  the  granted  premises,  as  speci- 
fied in  tbe  first-mentioned  deed,^*— ope- 
rated as  exceptions  and  not  as  reser- 
vations. 

3.  A  reservation  ii^a  deed  vests  in  tbe 
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snotoT  some  Dew  rieht  or  interest  not 
beftne  existiiiR  in  mm.  it  osimot  vest 
any  r^ht  in  a  stranger  to  tbe  deed. 
t  It  operates  by  way  of  an  implied  grtoAt 
and,  if  it  does  not  contain  words  of  in- 
heritance, will  give  only  an  estate  for 
the  life  of  the  ipnuitor. 

4.  The  operation  of  an  exception  is  to  re- 
tain in  the  grantor  some  portion  of  bis 
former  estate,  which,  by  the  exception, 
is  taken  oat  of  or  excluded  from  the 
^nt;  whatever  is  thus  excepted  remains 
in  him  as  of  his  former  title. 

5.  Tbe  use  of  the  word  "reaervins*'  is  of 
little  importance  where  ttie  plain  pur- 
pose is  not  to  reserve  any  new  ru^bt,  but 
toeioept  riehta  of  way  existing,  by  prior 
grants,  in  third  persons. 

f  The  "grmnted  premises.**  which  are 
covenanted  to  be  free  from  incum- 
brances, is  not  the  land  in  fee,  but  the 
Cm  diminished  by  existingr  ease- 
aents  wtUcb  are  excepted  from  tbe 
gnnt 
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iWoroester^Ffled  October  80, 1887.) 

X  pluDtifrs  exceptions.  Overruled, 
Action  to  recover  damages  for  breaches  of 
cnveiutDt  agaiast  incumbrances,  andofthecov- 
«ftAiit  of  SE^D  and  right  to  convey.   The  in- 
cumbraoce  and  breach  of  the  covenant  of  seisin 
was  claimed  to  be  a  right  of  way  over  the  lands 
anveyed  by  defendant  to  plainti^,  existing  in 
ftiKtt  of  third  persons;  and  the  question  was 
Tbetber  the  right  of  way  was  excepted  from  the 
conveyance.  Tbe  jury  rendered  a  verdict  for 
defeodBats.   Plaintiff  excepted  to  the  ruling  of 
the  court. 
The  facts  appear  hi  the  opinion. 
Mr.  Barton  W.  Potter,  for  plaintiflF: 
Tbe  huguage  rdating  to  the  passaKeway 
iinpoitsaieaervation,  and  the  won!  "be&"  not 
bemg  oaed,  onlv  a  life  estate  was  thnet^  cre- 
ated, which  termioated  at  the  death  of  John  F. 
Clait  or  of  Edward  Earle. 

By  the  conveyance  from  Estabrook  to  Miller, 
the  grantee  took  the  estate  to  his  own  use, 
and  not  in  trust,  and  tbe  wimt  of  words  of  lim- 
naiion  to  heirs  limited  the  r^gbt  of  a  passage- 
way to  tbe  life  of  John  F.  CTark,  the  owner  of 
tbe  adjoining  estate. 

Bean  v.  /VcticA,  1  Mass.  (L.  ed.)  57,  1  New 
Eng.  Rep.  218, 140  Mass.  230;  Aihcroft  v.  Ea$t- 
fl-n  B.B.  Oo.  126  Mass.  196;  Buffitm  v.  Hutch- 
>"im,  1  Allen,  90;  SedgwiOt  v.  LajUn,  10  Allen, 

Bgt  wb^her  the  language  constitute  a  re- 
"tnation  or  an  exception,  it  does  not  relate  to 
tbe  paasageway  in  question.  Clark  had  been 
tbe  vma  of  the  "adjoining  estate"  for  over 
tbreeyean,  and  afterwards  he  conveyed  tbe 
wne,  reserving  any  right  of  way,  to  Rodnev  A. 
MiUer,  from  whom  the  defendants  derived 
tbeir  title  to  the  land  conveyed  by  tbem  to  the 
l^tifF;  and  thus  tbe  right  of  way  reserved  to 
BUI,  as  "the  owner  and  bis  aBsigns  of  the  ad- 
it^Bing  estate,"  was  extinguisbed  or  merged  in 
<be  owner  of  tbe  Estabrook  place. 

A'^  V.  Parker.  8  Cusb.  146;  Ataater  v. 
axW,  a  Gray,  130. 

Bat  wbellier  it  was  merged  or  extingoidied, 
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it  terminated  upon  his  death,  and  was  separate 
and  distinct  from  tbe  right  of  way  reserved  to 
"fleard,  his  heirs  and  assigns."  in  tbe  deed 
from  Heard  to  Estabrook,  In  August,  1836,  and 
which  has  passed  by  mesne  conveyances  to  Ann 
B.  Earle,  who  now  owns  and  enjoys  the  same. 

Parol  evidence  cannot  be  admitted  to  siiow 
that  the  grantee  actually  knew  of  tbe  existence 
of  an  incumbrance  which  was  not  excepted 
under  the  covenant. 

^ptirr  V.  Andreve,  6  Allen,  420. 

And  likewise  the  record  of  a  prior  incum- 
brance cannot  be  used  to  relieve  tbe  grantor 
from  his  express  covenant  against  incumbran- 
ces. Even  if  plaintiff  had  searched  the  records 
and  found  additional  rights  of  way,  he  would 
still  be  entitled  legally  to  hold  tbe  defendants 
re^nsible  on  their  covenants  to  him. 

mtabrook  v.  8mitk,  «  Gray,  572;  BaHorjo  v. 
Thomas,  16  Pick.  66. 

Mr.  Frank  P.  Ooolding.  for  defendants: 

I.  The  words  in  Eatabrook's  deed  to  Miller, 
"reserving  to  the  owner  and  his  assigns  of  tbe 
adjoining  estate,  formerly  of  Heard,  the  right 
of  paasageway  from  the  dwelling- bouse  on 
said  estate  to  the  turnpike  af  oresaid.and  through 
tbe  premises  as  the  same  is  now  enjoyed,  being 
tbe  same  estate  conveyed  to  me  by  deed  ^m 
Nathan  Heard,  bearing  date  August  10,  1836," 
etc.,  are  an  exception  from  the  general  woixls  of 
the  grant  of  the  easement  upon  tbe  premises 
created  by  the  Heard  deed,  and  not  a  now  es- 
tate then  reserved  and  vested  in  a  third  person; 
for: 

1.  "If  created  by  reservation,  it  must  tie  to 
tbegrantor  himself." 

Wasfab.  Easem.  4th  ed.  84;  Co.  Litt.  1,  47  a; 
Kent,  Com.  11th  ed.  468,  note  4. 

2.  The  definite  reference  as  to  tbe  "right  of 
passageway  *  *  *  and  through  the  premises 
as  the  same  is  now  enjoyed,"  shows  that  the 
subject  is  a  thing  in  eate,a.nA  not  a  new  creation. 

8.  The  words  "adjoining  estate"  ore  not  to 
be  strictly  construed,  with  reference  to  the  di- 
vision of  tbe  Heard  estate  which  Clark  had 
made  a  few  weeks  before  by  his  deed  to  Earle. 

Those  words  are  explained  by  the  words 
"formerly  of  Heard,"  and,  the  immediate  ref- 
erence to  the  deed  of  Heard  to  tbe  grantor 
and  to  the  dwelllDg-house  being  taken  into  ac- 
count, it  becomes  clear  that  tbe  meaning  is 
"tbe  whole  estate  which  was  formerly  of  Heard, 
and  wtatcb  adjoined  tbe  granted  estate." 

4.  It  is  extremely  unukely  that,  instead  of 
describing  an  easement  which  bis  estate  was 
already  subject  to,  and  excepting  it  from  the 
grant,  Estabrook  intended  to  create  a  new  ease- 
ment over  the  same  line,  and  to  grant  it  as  a 
life  estate.  Such  a  construction  violates  "the 
broad  rule  of  construction  of  instruments,  viz. , 
the  intention  of  the  parties."  It  also  ignores 
"tbe  connection  of  the  instrument  with  other 
instruments  to  which  it  refers,  *  *  *  and  the 
state  of  the  title." 

Parker,  Ch.  J.,  in  CutUr  v.  Tuft$,  8  Pick. 
272. 

The  owner  of  tbe  adjcnning  estate  would  be 
unlikely  to  accept  such  a  limited  easement  in 
lieu  of  his  estate  of  Inheritance  in  tbe  easement 
existing. 

5.  Tbe  use  of  the  word  "reserving"  Is  not  de- 
cisive or  important 

Waabb.  Beal  Prop.  4Ui  ed.  441;  D^^.  Lock, 
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4  NeT.  &  Man.  807;  Shaw,  Ch.  J.,  in  Ilvrd  v. 
CuHis,  7  Met.  94.  110;  CutUr  v.  Tufts,  eupra; 
Stockbridge  Iron  Oo.  v.  Hudson  Iron  Co.  107 
Mass.  290,  821;  Farnum  v.  Piatt,  8  Pick.  339, 
AthcToft  V.  iikistem  R.  R.  Co.  12tJ  Mass.  196. 

6.  It  was  not  necessary  to  describe  the  quan- 
tity of  the  estate  in  the  existing  easement  in 
oraer  to  except  it;  and  tihe  use  of  the  word 
"hc^,"  which  would  have  been  essential  in 
creating  an  Inheritable  interest,  was  wholly  un- 
necessary. 

II.  The  det»I  of  the  defendants  to  the  plain- 
tiff sufficiently  and  accurately  describes  the 
same  easement  created  by  He^  and  excepted 
by  £stabrcok,  and  excepts  it  from  the  general 
words  of  the  grant. 

1.  The  reference  to  the  Estabrook  deed  to 
MiUer  for  a  apeciflcation  of  what  right  of  pas- 
sageway was  "Teserred,"  renders  the  desmrlp- 
tion  certain. 

2.  The  words  "owner  of  the  estate  and  oth- 
ers adjoining  on  the  south"  must  be  read 
"owner  of  ue  estate  adjoining  on  the  south 
and  others." 

The  words  "and  others"  can  have  no  sensible 
meaning  otherwise,  unless  read  parentheHcally. 

8.  There  is  no  ambiguity  in  the  language  of 
the  exception  when  It  is  applied  to  the  estates 
as  they  existed. 

The  words  "and  others"  can  refer  only  to 
Ann  B.  Earle,  and  the  description  sufficiently 
indicates  that  the  entire  estate  of  easement  cre- 
ated by  the  Heard  deed  to  Estabrook  was  the 
subject  of  the  exception. 

Morton*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintifrs  lot  was  formerly  a  part  of  a 
larger  lot  owned  1^  one  Heard.  In  1  w6  Heard 
conveyed  the  plamtUTs  lot  to  Estabrook  by  a 
d«ed  containing  the  following  clause:  "Reserv- 
ing to  said  Heard,  his  heirs  and  assigns,  the 
right  of  passagewajjr  from  his  dwelliog-houfie 
to  the  turnpike  aK)resaid,  and  through  the 
premises,  as  the  same  is  now  enjoyed."  This 
right  of  way  was  conveyed  by  deed  of  Heard, 
and  several  mesne  conveyances,  to  Ann  B. 
Earle,  who  now  owns  and  occupies  the  house 
formerly  owned  hy  Heard.  It  is  this  right  of 
wa^  in  favor  of  said  Earie  which  the  plaintiff 
claims  is  an  incumbrance  on  his  estate,  and 
within  the  covenant  of  his  deed  from  the  de- 
fendant. 

His  deed  contains  a  covenant  that  the  granted 
premises  are  free  from  all  incumlnnnces,  and 
the  question  in  tbis  case  is.  What  are  the  granted 
premises?  Tbts  deed,  after  the  description  of 
the  land  by  metes  and  bounds,  <»ntains  this 
clause:  "reserving  to  the  owner  of  the  estate 
and  others  adjoimng  on  the  south  a  rigbt  of 
passageway  over  the  within  graated  premises 
as  speclfled  in  deed  of  James  Estabrook  to  Rod- 
nev  MiUer,  dated  November  22,  1889."  We 
think  the  purpose  and  effect  of  this  clause  was 
to  except  out  of  the  grant  to  the  plaintiff  any 
rights  to iise  the  passageway  specified  intbe  deed 
oiEstabrook  belonging  to  any  of  the  owners  of 
tfaeestateformerly  of  Heard.  Thedeed  of  Esta- 
brook to  Miller  contains  this  clause:  "reserv- 
ing to  the  owner  and  bis  as^gns  of  the  adjoin- 
ing estate,  formerly  of  said  Heard,  the  right  of 
a  passageway  from  the  dwdling-house  on  said 
estate  to  Uie  turnpike  aforesaid,  and  through 


the  premises,  as  the  same  is  now  enjoyed." 
Prior  to  this  deed  Heard  had  conveyed  to  one 
Clark,  his  heirs  and  assigns,  all  his  estate  smith 
of  the  plaintiff's  lot,  together  with  "the  rif^t 
of  a  passageway  from  the  dwelling-house  on 
the  estate  to  the  turnpike,"  over  the  estateoon- 
veyed  to  Estabrook,  "meaning  to  convey  the 
passageway  as  it  is  now  enjoyed;"  and  there 
was  a  defined  existing  passageway,  the  same 
as  is  now  used. 

We  are  of  opinion  that  both  the  above-died 
clauses,  in  the  deed  of  Estabrook  to  Miller  and 
in  the  deed  of  the  defendant  to  the  plaintiff, 
operated  as  exceptions  and  not  as  reeervatiooii. 

A  reservation  in  a  deed  vests  in  the  grantor 
some  new  right  or  interest  not  before  extstin; 
in  him.  It  cannot  vest  any  right  in  a  stnuiger 
to  the  deed.  Murphy  v.  Lee,  2  Mass.  (L.  A.\ 
392,  4  New  Eng.  Rep.  203,  144  Mass.  871.  it 
operates  by  way  of  an  implied  grant,  and,  if  it 
does  not  contain  words  of  inheritance,  will  Kive- 
only  an  estate  for  the  life  of  the  grantor.  The 
ctgenAoa  at  an  ekc^tton  is  to  rrtain  in  (be 
grantor  some  portion  of  bis  former  estate, 
which,  by  the  exception.  Is  taken  out  of  ot  ex- 
cluded from  the  grant;  and  whatever  is  thu* 
excepted  remains  in  him  as  of  liis  former  title, 
because  it  is  oot  granted.  Athereft  y.  Btu^n 
R.  R.  Co.  126  Mass.  196. 

In  both  clauses  the  word  "reserving"  is  used, 
but  this  is  of  little  importance.  The  plain  pur- 
pose of  the  parties  was  not  to  reserve  anraew 
right  which  should  vest  in  the  grantor,  oat  to 
recognize  and  except  from  the  grant  tif^U  of 
way  existing,  by  pnor  grants,  in  third  persons, 
who'  were  not  parties  to  the  deed.  N(Mhing  h 
reserved  to  the  grantorlneitberdeed;  the  temu 
used  In  both  are  "reserved  to  the  owuttrof' 
the  adjoining  estate  and  others.  Both  datues 
are  of  no  e&ct  unless  they  are  held  (o  be  ex- 
ceptions. 

Construlnjg;  tbe  clause  in  the  plaintiff's  deed 
as  an  exception,  it  qualifies  and  limits  the  estate 
granted.  "The  granted  premises"  which  are 
covenanted  to  be  free  from  incumbrances,  is 
not  the  land  in  fee  but  the  fee  diminished  by 
existing  easements,  which  are  excepted  out  of' 
the  grant.  Such  easements  are  not  incum- 
brances upon  "the  granted  inemises."  Tliey 
are  excepted  as  they  existed, — that  is,  as  per- 
petual eaaementn, — and  there  is  no  ground  for 
contending  that  they  terminated  at  t£e  detth  of 
Heard  or  Clark. 

Eireeptumt  ofserruled. 


Samuel  E.  8IHAN0VICH 
r. 

Minaxd  WOOD. 

1.  In  an  action  of  oontraot  on  a  eoTeaant 
of  warranty  against  iDCumbranoes,  In 
a  deed  from  the  defendant  to  the  plain- 
tiff, the  defendant  cannot  prove  hy 
parol  testimony  that,  at  the  time  the 
deed  was  given,  and  as  a  part  of  the 
consideration,  the  plaintiff^ agreed  to 
pay  the  incnmbranoe. 

2.  It  is  not  permissible  to  oontradlet  or 
vary  by  parol  a  written  covenant,  un- 
der the  Koiae  of  sbowin^  the  oouid- 
•raAloBu  ^'->  r 
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1887.                Tyler  v.  Odd  Fellows  Mi 
(Woroeeter  Filed  October  20,  lBft7.} 

ON  defendaot's  exceptions.  Overruled. 
Action  of  contract  on  covenant  of  warranty 
igginst  incumbrances  in  deed  from  defendant 
to  pliintiff,  dated  JuIt  29,  1886. 
tbe  facts  sufficiently  appear  in  tlie  opinioo. 
JHr.  JoMph  Mason,  for  defendant: 
The  consideratioQ  clause  in  a  deed  is  not 
viUuD  tbe  rule  excludiog  parol  evidence  in 
eoBtndic^D  of  a  writing. 

Slaekpete  v.  BoOint,^ Biah.  212,  219,  and 
casMdled;  £uUardv.  Briggg,  7  Fick.  ti3»;Clapp 
T.  TimU,  20  Pick.  247,  250;  Battett  v.  Bastett, 
35  Me  127;  MeOrea  v.  Purmart,  16  Wend. 
460,  471  475. 

Tbe  promise  of  the  plaintiff  to  pay  the  as- 
KsEnKnt  was  a  pranlse  mode  for  a  good  con- 
ndenaiMi. 

PrOk  V.  Baldwin,  6  Cuah.  S4f»-655 ;  Bradc- 
lUw.  Beaiu,  1  Cash.  79;  Carr  v.  Doitley,  119 
Maia  294;  MeOarmiek     GJueter;  124  Mass. 

Tbe  plaintiff's  promise  to  my  tbe  assessment 
b  not  within  the  Statute  of  Frauds,  A  party 
«bo  receives  a  grant  of  land,  on  his  promise 
to  ptj  for  it,  cannot  avoid  payment  by  show- 
iuuat  his  promise  was  not  in  writing. 

WiUiatHt  V.  Scott,  17  Mass.  349^7;  Wetd 
y.liieheU,\l  Pick.  S88,  Braekett^.Etant, 
PrtUt  V.  Saidwin.  and  Ciapp  rt  TVmU,  aupra; 
I  Gteenl.  Ev.  26, 28,  note:  B  Washb.  Real 
Prop.  8»». 

A  defense  in  this  action  is  the  proper  remedv 
cf  tbe  defendant.  He  might  have  paid  this 
WMiHDt  and  sued  the  plaintiff  for  tbe 
uoontof  it  This  is  the  better  courae  as  it 
inids  circuity  of  action. 

Carr  v.  Booiet/.  and  MeCormiek  v.  Cheeeers, 
mn;  Rawle.  Cov.  4th  ed.  tit.  258,  note:  8 
Wubb.  Real  Prop.  &th  ed.  898-400. 

lo  tbe  trial  in  ue  district  court  tbe  plaintiff 
dt(d  the  case  of  Flynn  v,  Boumeuf,  1  Mass. 
(L  ed.)  895,  3  New  Eng.  Rep.  843,  148  Mass. 
177,  and  will  probably  rely  on  it  before  this 
conn.  Tbe  facts  in  that  case  are  matcvlally 
different  from  the  case  at  bar.  In  that  case  a 
ihml  party  is  concerned.  In  that  case  there 
wuto  "  iiidepeDdent  and  distinct  agreement." 
Tbe  consideration  of  ibe  promise  was  the  ez- 
tcntion  aod  d^very  of  the  two  deeds.  It  was 
DO  part  of  Uie  oonslderation  of  either  deed,  or 
df  tbe  ctntract  of  sale  to  tbe  plaintiff. 

Ifr-  Rockwood  Hoar,  ttx  plaintiff: 

llie  defendant  cannot  limit,  restrict,  or  con- 
mi  tbe  scope  of  bis  covenant  against  all  iu- 
cumbrances  by  showing  that  it  was  orally 
^Red  that  an  incumbrance  existing  at  the 
mat  of  tbe  deed  ahonld  be  assumed  by  the 

TUb  is  true  whether  Ifae  sneement  to 
■MOW  is  claimed  to  have  been  Independent 
ttd  dbtioct,  or  to  have  been  a  part  of  the  coo- 
■UsiatioQ  for  the  conveyance  of  the  land. 

V.  Baummf.  1  Mass.  (L.  ed.)  896,  8 
^>v  Ene.  Rep.  848,  148  Mass.  977 ;  Hotee  v. 
ViOgr,  4  Otsy,  818. 

1W  evidence  is  not  offered  or  pleaded  by 
defsodant  by  way  of  equitable  defense,  under 
BW.  1888,  chap.  288,  g  14.   Tbe  rule  of  law 
«<iliBihcd  in  tbe  above^ted  cases  must  pre- 
in  equity. 

mam  V.  AtOerr,  102  Mass.  24. 
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Morton.  Ch.  </.,  delivered  tbe  opinion  of 
the  court : 

This  is  an  action  of  contract  on  a  covenant 
of  warranty  against  Incumbrances  in  a  deed 
from  the  defendant  to  the  plaintiff.  It  is  ad- 
mitted that  the  unpaid  assessment  upon  the 
land  was  an  incumbrance  within  tbe  covenant. 
Carr  V.  Dooley.  119  Mass.  294. 

The  defcDi^Qt  offered  to  prove  by  parol  tes- 
timony that,  at  tbe  time  the  deed  was  given, 
and  as  a  part  of  the  consideradon,  the  plain- 
tiff promised  to  pay  said  assessment.  Tb»  evi- 
dence was  rightly  rejected.  It  directly  varied 
and  coDtradictea  the  written  contract  of  the 
defendant.  The  covenant  is  against  all  in- 
cumbrances. Tbe  evidence  offered  was  for 
the  purpose  of  showiag  an  oral  agreement  that 
the  incumbrance  created  by  the  assessment  was 
□ot  witiiin  the  covenant. 

While  for  some  purposes  it  is  competent  to 
show  what  tbe  real  consideration  of  a  deed  is, 
a  psrty  cannot,  under  tbe  guise  of  showing 
what  tJie  consideration  is,  prove  an  oral  agree- 
ment, either  antecedent  to  or  contemporaneous 
with  the  deed,  which  will  cut  down  or  vary 
the  stipulations  of  his  written  covenant. 
This  would  viidate  the  wdA-settled  rule  of  law 
wldeb  wfU  Dot  permit  a  written  contract  to  be 
varied  or  controlled  by  such  parol  testimony. 
Hmce  V.  Waiker.  4  Gray,  818;  Spurrv.  An- 
drm,  6  Allen,  430 ;  Ffynn  v.  Bournevf,  1  Mass. 
(L.  ed.)  896,  8  New  Eng.  Rep.  848, 148  Mass. 
277. 


Eckfoid  W.  TYLER 

V. 

ODD  FELLOWS  MUTUAL  RELIEP  AS- 
SOCIATION of  Connecticut  River  Valley 

etal. 

1.  Where  a  wife  was  deaiffnated  by  her 
busband,  who  bad  become  a  member  of 
tbe  defendant  association,  as  his  benefi- 
ciary* and  thereby  became  entitled, 
under  defendant's  Act  of  incorporation 
and  its  by-lawB,  to  receive,  after  his  death, 
the  sum  of  |1,000,  and  aabseqnently 
obtained  a  divorce  from  him,  she 
thereby  lost  her  ri^ts  as  bis  benefici- 
ary. ' 

8.  To  make  sncli  a  deelnatloa  avail- 
able after  the  death  the  member, 
there  ma»t  then  be  a  relation  to  the 
deceased  such  as  is  contemplated  by 
tbe  agreement  of  association  and  the  by- 
laws relating  to  payment. 

3.  The  attempted  desigfnation  to  a  sister 
of  tbe  deceased,  who  was  not  a  memlier 
of  bis  family  or  dependent  upon  him,  is 
invalid. 

4.  The  only  son  and  heir  at  law  of  thp 
deceased  member,  who  was  designated 
by  bis  father  as  his  beneficiary  of  a  por- 
tion of  the  fund,  is  entitled  as  such  heir 
at  law,  or  aa  such  designated  benefici- 
ary, to  the  entire  fund,  notwitbstand- 
ing  such  attempted  designation  to  said 
sister. 
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plaintiff,  who  waa  a  minor,  foraportion 
of  tlie  fund,  in  fall  of  all  demands 
afcainst  the  association,  is  without  con- 
sideration, and  ineffectual  as  a  bar  to 
his  claim  to  the  whole  fund.  • 
0.  The  plaintiff  is  not  estopped  from  re- 
covering the  whole  fund  by  the  conduct 
of  his  enardian  in  accepting  payment 
to  himself  of  part  of  the  fund,  and  sign- 
ing and  returning  such  receipt  to  the 
association,  at  its  suggestion,  although 
such  association  paid  a  portion  of  said 
fund  to  another  claimant. 

(Hampden  Filed  October  20, 1887.) 

BILL  in  equity  against  above-named  assocl 
atioD  and  Ruetta  A.  Massure,  to  compel  said 
asBOciation  to  pay  a  balance  of  the  benefit  due 
upon  the  death  of  L.  Eckford  Tyler,  who  at 
the  time  held  a  certificate  of  membership 
therein. 

The  case  wai  heard  in  tbe  Superior  Court 
before  Dewey,  J. ;  and,  at  the  request  of  tbe  par- 
ties, all  questions  of  law  therein  were.Teserred 
for  the  consideration  of  this  court. 

Tbe  following  facts  and  reservations  were 
found: 

The  Odd  Fellows  Mutual  Relief  Association 
of  the  Connecticut  River  Valley  is  a  corpora 

tion  established  and  existing  for  the  purpme  of 
defraying  the  expenses  oi  tbe  sicltn^  and 
burial  of  its  deceased  members,  and  of  render- 
ing pecimiary  aid  to  the  families  of  deceased 
members,  or  their  heirs.  This  association  was 
in  existence  on,  and  prior  to.  May  81,  1873, 
and  was  duly  incon>oratul  February  8,  1876. 

On  M^v  31,  1873,  one  L.  Eclcford  Tyler, 
then  of  C^icopee,  in  the  county  of  Hampden, 
became  a  member  of  this  association.  Said 
Tyler  also  became  a  member  of  said  association 
in  "Class  C."  He  continued  to  be  and  was  a 
member  of  said  Odd  Fellows  Mutiul  Relief 
Association  of  the  Connecticut  'River  Valley, 
under  both  said  certificates,  and  entitled  to  all 
the  rights  of  said  membership,  at  the  time  of 
his  death,  which  took  place  June  16, 1886.  Tbe 
plaintiff  was  tbe  only  child  and  heir  at  law  of 
saidL.  Bckford  Tyler.at  the  time  of  bis  decease, 
and  is  a  minor. 

The  defendant  Ruetta  A.  Massure  is  tbe 
mother  of  the  plaintiff,  and  was  the  lawful  wife 
of  said  L.  Eckford  Tyler  at  the  time  be  became 
a  meml>er  of  said  association,  and  at  tbe  date  of 
the  two  certificates  of  membership  above  named. 
A  few  months  before  the  death  of  said  L.  Eck- 
ford Tyler,  said  Ruetta  A.  obtained  a  decree  of 
divorce  from  said  L.  Eckford,  in  a  court  of  com- 
petent jurisdiction  in  the  State  of  Connecticut. 

The  by-laws  of  the  defeudant  corporation, 
art.  7,  g  3,  provide  that,  "upon  the  death  of  a 
member  of  either  class,  each  surviving  member 
of  said  class  shall  be  assessed  The  plain- 
tiff says  that,  upon  the  death  of  said  L.  Eckford 
Tyler,  such  an  assessment  waa  made,  and  the 
money  was  paid  to  said  association  iu  trust  for, 
and  to  be  paid  to,  tbe  person  or  persons  legally 
entitled  thereto. 

Said  by-laws,  art.  9,  g  1,  provide  that,  "when 
a  member  dies,  the  sum  of  $1,000  shall  be  paid 
for  each  class  to  which  he  belongs  dnovtded 
the  dass  to  which  he  belongs  had  a  member 


ship  of  one  thousand),  from  tbe  treasury,  as 
follows:  "Tbe  benefit  shall  be  appUcMi  to  tist 
payment  of  the  expenses  of  the  funeral  and  last 
sickness  of  the  dec^sed,  unless  otherwise  paid." 

Plaintiff  says  that  each  class  to  which  said  L 
Eckford  Tyler  belonged  had  a  membership  at 
at  least  one  thousand.  (He  also  says  that  the  ex- 
penses of  the  last  sickness  and  funeral  of  siid 
L.  Eckford  bave  been  paid.) 

Said  by-laws,  art.  9,  g  2,  also  provide: 
"  The  balance  shall  be  paid  to  the  penon 
or  persons  designated  by  the  member,  in  his 
application  for  membership,  or  last  l^al  as- 
a^meot,  provided  such  person  or  peFSons  an 
lieirs  or  members  of  the  decedent^  Cunlly." 
Said  section  also  provides:  *Tf  either  of  the 
persons  so  designated  have  died,  the  sum  which 
would  bave  been  paid  to  said  decedent's  as- 
signee, had  he  been  living  at  tbe  time  of  the 
member's  death,  shall  be  payable  to  the  widow 
of  tbe  designator,  for  the  use  of  henwU  and 
bis  minor  children,  if  any;  or  If  he  leave  no 
widow,  it  sliali  be  payable  to  a  guaidian  or 
trustee  appointed  for  said  children. 

Tbe  defendant  Ruetta  A.  Massure  was  mar- 
ried to  said  L.  Eckford  Tyler  on  April  »4,  1865, 
and  this  relation  continued  till  the  divorce  re- 
ferred to  in  the  bill,  which  was  granted  on  Feb- 
ruary 4,  1885.  Havingno  knowledge  that  said 
L.  Eckford  had  made  any  change  m  the  origi- 
nal designation'  of  the  beneficiaries  made  iry 
him  to  the  defendant  corporation.she,  from  time 
to  time,  paid  out  of  money  fumisbed  by  him 
to  her,  for  her  support,  asEe&sments  made  by 
said  corporation  upon  him  to  the  amount  of 
$110.80;  and  of  this  sum,  one  payment,  of  $1, 
was  made  after  tbe  divorce.  The  evidence  on 
this  point  was  received,  subject  to  the  objee- 
tion  of  the  defendant  corporation. 

Since  1876  there  has  been  no  actioa  th« 
defendant  corporation,  adopting  or  modifying 
by-laws,  that  would  affect  the  rif^ta  of  the 
parties  to  this  suit.  The  assodation,  prior  to 
Its  incorporation,  had  in  all  material  respects 
the  same  by-laws  as  those  adopted  by  the  cor- 
poration. 

When  said  L.  Eckford  Tyler  joined  the  as- 
sociation in  May,  1878,  he  made  applicatioo  in 
writing,  and  received  a  certificate  of  memba- 
ship.  Under  this  certificate,  tbe  said  L.  Eck- 
ford became  a  membra- of  "Class  A"  in  said  as- 
sociation. 

The  "Mrs.  EttaA.  Tyler,  "mentioned  in  said 
application  as  the  beneficiary,  was  meant  for 
his  then  wife,  one  of  the  defendants  la  tbis 
suit,  whose  fnll  name  was  then  Ruetta  A.  Ty- 
ler. 

After'  the  association  was  incorporated  in 
1876,  such  proceedings  were  had  that  tbose  who 
at  that  time  were  members  in  good  standing  in 
the  association,  among  whudi  was  said  L.  Eck- 
ford  Tyler,  beoune  members  of  the  corporation 
with  an  their  rights  unimpaired,and  the  rights 
and  obligations  of  tbe  association  were  trans- 
ferred to  and  assumed  by  tbe  corporation. 

On  January  16,  1878,  siud  L.  Eckford  Tylw 
became  a  member  of  Class  C  in  the  defend- 
ant corporation,  and  received  a  certificate  of 
said  membership. 

On  July  16.  1880,  tbe  said  L.  Eckford  Tyler 
sought  to  m^e  a  new  designation  o.  the  bens- 
flciar^r  in  Class  C,  changing  it  from  bis  sm,  tba 
plaintiff,  who  was  desi^^ted  as  acAe  bendWuy 
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e  oriRinal  application,  and  making  bU 
«ie  of  the  defendants,  beneficiary  for 
I  tenths  of  the  sum  that  nUgbt  become  pay- 
,  and  the  nid  son  eieht  tenths;  and  for  that 
:  nid  L.  Eckford  Tyler  then  filed  with 
\  defendant  corporation  a  writing,  called  an 
'  fm- dumge  of  assignment." 
■aome  time  prior  to  bis  death,  the  said  L. 
ford  Tyler  hul  resided  in  the  city  of  Bos- 
in  this  State.    In  the  spring  of  1885,  be- 
:  ill,  he  was  for  about  two  months  an 
:  of  a  hospital  there,  and  then,  witbdraw- 
[  from  the  hospital,  he  went  to  Uie  home  of 
&uUy  Jane  Cook,  in  Preston,  in  the 
I  of  CfHtnecticut,  and  remained  there  about 
!  weeks,  till  bis  death. 
!  said  Emily  Jane  Cook  was  then,  and  bad 
■ome  time  been,  a  married  woman,  living 
'  I  her  hoaband.  and  she  was  not  during  that 
nor  was  ^e  at  any  time,  so  far  as  ap- 
1,  dependent  on  the  said  L.  Eckford  Ty> 
.war  a  member  at  his  family, 
rile  said  L.  EiAfoid  Tyler  was  at  the  home 
I  said  rister,  as  above  stated,  and  shortly 
!  his  death,  namely,  on  or  about  June  10, 
S,  lie  sou^t  to  cbai^  the  beneficiary  in 
■  A,  by  subfttituting  for  said  Ttuetta  A.  Ty- 
,  formerly  his  wife,  the  said  sister,  Emily 
!  Cook,  and  for  that  purpose  filed  with  de- 
corporatkm  an  "  order  for  change  of 
lent,   a  copy  whereof,  miu^ed  "B,"  is 
1  to  the  answer  of  the  defendant  corpora- 
,  and  may  be  referred  to.    And  at  thesame 
:  be  soi^bt  to  change  the  beneficiary  in 
C.  muing  the  |Maintiff  a  tMoeficiary 
le  half,  and  the  said  sister  a  beneficiary 
e  other  tialf.  that  might  become  due  in 
elass;  and  for  Uiat  purpose  filed  with  de- 
st  cor|MnMion  an  "  wder  for  <diange  of 

aj^Kared  that  record  was  kept  in  a  book, 
:  meetings  of  tlie  defendant  corporation, 
I  to  some  extent  of  the  meetings  and  action 
:  board  of  directors,  provided  for  bv  the 
iMt  no  record  evidence  xna  intro- 
1  of  an  J  omsait,  by  the  board  of  dlrec- 
to  the  assignments  or  changes  of  designa- 
<rf  the  person  or  persons  to  whom  the 
should  be  payable,  which  the  said  L. 
Tyler  attempted  to  mafce,  and  which 
I  hereinbefore  set  forth.   On  April  13,  1887, 
I  directors  passed  a  vote,  which  was  duly  re- 
"  to  authorize  the  secretary  to  accept 
i  cfaange  aodgnments  whni  not  conflicting 
the  by-laws."    This  vote  has  not  been 

I  defendant  offered  oral  evidence  touch- 
OQOsent  to  said  changes  of  designation, 
~ .  was  received,  subject  to  plaintiff's  ob- 
and  from  which  the  following  facts 
ifomd: 


or  about  the  time  of  the  passing  of  the 
'  Me,  the  secretary  of  the  defendant  cor- 
I  procured  to  be  made  certain  boolts,  for 
I  of  keeping  therein  a  record  of  the 
of  membership,  of  assessments  of 
I  member  and  payments  thereof,  and  of  any 
■Mots,  ao  called,  or  changes  of  designa- 
The  books,  before  tiiey  were  used,  were 
■  to  the  directors,  and  approved  of,  as  to 
'  form,  bgr  them,  but  there  was  no  action  fa^ 
I  aa  a  board  on  the  sul^ect  The 
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entries  in  these  books  were  made  by  clerks  and 
other  assistants  in  the  office  of  the  secretary. 
The  books  were  open  at  alt  times  to  the  inspec- 
tion of  the  directors,  and  were  from  time  to 
time  examined  by  individual  members  of  said 
board,  as  inclination  might  prompt  or  occasion 
require.  There  were  no  facts,  other  than  those 
here  found,  to  show  consent  by  the  directors  to 
the  said  assignments,  or  changes  of  draigna- 
tloo  made  by  said  L.  EckfordTyler.  Thereis 
no  written  evidence  of  any  acceptance  orchange 
of  assignments  or  designations  by  the  secretary, 
except  by  the  entries  as  herein  stated  in  afloa 
boou.  The  records  In  said  books  of  the 
changes  of  designation  sought  to  be  made  by 
said  L.  Eckford  Tyler,  as  herein  set  forth,  and 
dated  June  10,  1885,  are  in  the  handwriting  of 
a  clerk. 

A  Mr.  Winans.  who  was  at  that  time  secre- 
tary of  defendant  corporation,  was  sick  for  a 
long  time,  and  did  not  come  to  the  secretair'a 
oflBce  where  said  books  were  kept,  from  July, 
1884,  tiU  bU  death.  June  29,  1886,  and  there 
was  no  evidence  that  he  saw  or  knew  of  the 
said  changes  of  designation  b^  said  Tyler,  of 
June  10,  1885,  or  of  the  entnes  in  regard  to 
the  same  in  said  books.  The  records  were  kept 
during  the  absence  of  said  secretary  by  his 
wife,  who  all  the  time  acted  as  secretary  pro 
tempore,  with  consent  of  the  directors,  although 
no  formal  vote  was  had  by  wtiich  a  secretary 
pro  tempore  was  chosen. 

At  the  time  of  the  death  of  said  L.  Eckford 
Tyler,  the  plaintiff,  who  is  now  nearly  twenty- 
one  years  of  age,  was  living  with  his  mother, 
one  of  the  defendants,  and  bis  grandfather,  in 
Irieriden,  in  the  State  of  Connecticut,  i^d 
grandfatiier,  Beuben  Waterman,  who  appears 
as  guardian  in  this  suit,  was  dulv  appwnted 
guardian  of  the  plaintiff,  and  of  his  estate  in 
Connecticut,  by  the  proper  probate  court  in 
that  State,  in  Julv.  1885.  And  said  Water- 
man, having  filed  In  the  probate  court  for  the 
county  of  Hampden  an  authenticated  transcript 
of  tbe'  records  of  the  probate  cotutin  Connecti- 
cut, showing  his  appointment  as  guardian 
there,  was,  tuter  due  proceedings  had  by  said 

S rotate  couri  in  the  county  of  Hampden,  on 
larch  9,  1887,  duly  appointed  guardian  of  the 
property  of  the  plaintiff  in  this  State,  pursuant 
to  Pub.  Stat.  chap.  189,  §  20.  Soon  after  the 
death  of  said  L.  Eckford  Tyler,  said  Water- 
man, having  been  appointed  guardian  of  the 
plaintiff  tn  Ccmnecticut,  had  an  interview  with 
one  William  W.  Gardner,  the  president  of  the 
defendant  corporation,  in  which  he  informed 
said  Gardner  tbat  be  thought  the  plaintiff  was 
entitled  to  the  whole  amount  due,  namely,  92,- 
000.  The  said  Gardner,  acting  for  tbe  defend- 
ant corporatioo.did  not  dispute  that  the  plainltff 
was  entitled  to  $000,  but  chtimed  to  said  Water- 
man that  said  Emily  Jane  Cook  was  entitled  to 
the  balance,  viz.,  $1,500. 

In  Julv,  1885,  the  case  of  Elsey  and  another 
against  tne  defendant  corporation,  reported  In 
Mass.' 234,  was  pending,  and  said  Waterman 
bad  at  tbat  time  knowledge  thereof. 

On  August  12,  1885,  a  form  of  receipt  was 
sent  to  said  Waterman  by  mail,  and  was  by 
him  received  at  said  Meriden,  aiid  signed  and 
returned  by  mail  to  tlie  defendant  corpOTation. 
Atme  copy  of  this  receipt,  marked  is  an- 
nexed to  theanswwof  a»e<^^||^og^^3g[, 
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upon  a  check,  order,  or  draft  on  the  treasurer 
of  the  corporation,  for  the  sum  of  $500,  and 
dated  August  15, 1885,  and  payable  to  the  order 
of  Walermao,  as  guardian,  was  sent  to  him  by 
mail,  and  the  same  was  received  and  indoned 
by  hfm,  and  the  money  collected.  In  the  trans- 
actioD,  the  check  or  draft  was  regarded  and 
treated  by  the  parties  as  money. 

On  August  14,  1885,  said  Emily  Jane  Cook 
executed  to  defendant  corporation  two  receipts, 
and  on  August  15,  1865,  the  defendant  cor- 
poration pud  her  91,500,  by  two  checks  or 
drafts. , 

When  said  Waterman  received  said  $500,  he 
understood  that  the  defendant  corporation 
would  pay  the  remaining  fl.SOO  to  said  Emily 
Jane  Cook,  as  being  I^Uy  entitled  to  the 
same,  and  be  made  no  objection  thereto  other 
than  as  hereinbefore  stated. 

After  4be  decision  of  the  supreme  Judicial 
court  in  the  case  of  Elsey  and  another,  before 
mentioned,  was  announced,  the  said  Waterman 
made  furtiier  claim  in  behalf  of  the  plaintiff 
for  the  $1,900  which  he  bad  notreceived.  And 
on  December  9,  1886,  a  demand  fn  writing  was 
made  on  the  corporation.  No  later  demand 
was  made  by  him  before  instituting  this  suit. 

Said  Gisrdner.  the  president,  testified,  sub- 
ject to  plaintiff's  objection,  that,  after  the  death 
of  satd  L  Eckf  Old  Tyler,  ulttfe  original  papers 
relating  to  his  memberediip  and  assignments  or 
changes  of  designation  hereinbefore  referred 
to,  and  the  records  thereof  in  said  books,  were 
laid  before  the  directors,  examined  and  ap- 
proved by  them,  and  payment  was  ordered  to 
be  made  to  plaintiff  and  Emily  Jane  Cook,  as 
was  afterwards  done. 

Mr.  A.  M.  Copeland«  for  plaintiff: 

The  designation  of  Mrs.  Cook  as  a  beneficiary 
was  illegal. 

EUes  V.  Odd  FeUtmt  Mut.  R.  Auo.  1  Mass. 
(L.  ed.)  655,  3  New  Eng.  Rep.  667,  143  Mass. 
234  ;  American  Legion  of  Honor  v.  Perry,  1 
Mass.  (L.  ed.1  207,  1  New  Eng.  Rem  715,  140 
Mass.  680,  m. 

The  Statute  of  1882,  chap.  195,  g  2.  has  no  ef- 
fect upon  this  case. 

The  attempted  change  of  designation  or  as- 
signment to  Mrs.  Cook  did  not  receive  consent 
of  the  board  of  directors  in  Tyler's  lifetime. 
The  action  of  the  directorsafterlitodeath could 
have  no  effect. 

Daniels  v.  Pratt,  3  Mass.  (L.  ed.)  94,  8  New 
Enff.  Rep.  480;  148  Mass.  216,  221. 

This  action  of  the  directors  should  have  been 
proved  by  the  record. 

The  authority  of  the  board  of  directors  to 
consent  to  changes  of  designation  is  a  personal 
trust  reposed  in  them,  and  judicial  in  its  nature. 
They  cannot  delei^te  it  to  anyone. 

8t<mght<m  v.  Baker,  4  Mass.  532,  580;  Tmen 
V.  Jaqui^,  6  Mass.  Emerson  v.  I^vvidenee 
Hat  Mfg,  Co.  13  Mass. 287,  241;  Firtt  Fariihin 
Sutton  V.  Cole.  3  Pick.  244,  245;  Brewrter  v. 
ffobarl,  15  Pick.  809;  Boytaton  MarJai  Am.v. 
Botton.  113  Mass.  528.  * 

Plaintiff  is  not  cut  off  bv  the  receipt  signed 
by  his  guardian,  even  if  the  receipt  of  the 
guardian  could  be  conclusive  upon  him,  which 
we  do  not  admit.  Nothing  is  better  settled  in 
this  Commonwealth  than  tnat  a  receipt  in  full 
for  a  less  sum  than  Is  due  does  not  prevent  a 
creditor's  recovering  the  balance  of  UsclaimJ 
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Uarrimanv.  Harriman,  12  Cray,  841;  Cvr- 
ran  v.  Rummell.  118  Mass.  482. 

A  demand  for  the  whole  sum  was  made  l^" 
Mr.  Waterman  as  guardian  of  plaintiff  bi- 
fcure  tlie  money  was  paid  to  Mrs.  Cook.  Thii 
defendant  corporation  haTin|;  paid  the  raooey 
to  one  not  entitled  to  receive  it,  and  bavinf 
done  it  willfully,  no  further  demud  was  neces- 
sary. If  further  demand  was  necessary,  it  nm' 
given  in  writing,  December  9,  1886.  sera4 
months  before  bringing  this  suit. 

Mr.  E.  H.  L&throp.  for  the  Odd  Felkmt 
Association,  defendsnt: 

The  former  wife  lost  anr  and  all  rights  A» 
may  bare  had  as*  original  benefleiaTy,  by  br 
divorce.  As  a  stranger,  she  could  not  recciva 
benefit  as  a  beneficiary,  assuming  that  the  s^. 
sequent  designations  to  the  son  and  sister  wo* 
void.  She  was  neither  dependent  upon  Tyler, 
a  member  of  bis  family,  wife,  norn 

The  board  of  directors  is  the  gorening  pomr 
of  the  assodfttlon. 

The  vote  of  the  directors  "  to  authorize  the- 
secretary  to  accept  and  change  assignmenti, 
when  not  conflicting  with  the  by-laws,"  is  sa 
act  within  the  authority  of  the  board. 

Burrill  v.  Nahant  Bank,  2  Met.  l«8. 

The  plaintiff,  Tyler,  is  a  minor,  and  under 
guardianship.   A  guardian  has  authority 
settle  all  accounts  of  his  ward;  and  demand, 
sue  for,  and  receive  all  debts  due  to  him,'* 
etc. 

Pub.  Stat.  chap.  189,  $  99;  Manmn  v.  Af- 
ton,  13  Pick.  206. 

The  guardian  demanded  and  received  p»- 
ment  August  15, 1885,  and  gave  a  dtschaneia 
full.  It  was  a  settlement,  with  full  reTcMS 
given.  Even  if  it  partly  Involved  the  elemeit 
of  compromise,  it  is  a  good  settlement. 

DanteUy.  Pratt,  2  Jiaae.  (I.,  ed.)  94, 8  N«r 
Eng.  Rep.  480,  148  Mass.  216;  fjoddjf  v.  Bar- 
ney, 189  Mass.  894;  Emertonv.  Knowter,SPiA 
68;  Hyde  v.  Baldwin,  17  Pick.  807;  Abom  r. 
BaVibone,  1  Conn.  (L.  ed.)  886.  4  New  Eay. 
Rep.  80.  64  Conn.  444. 

Payment  of  money  to  an  ezecator  or  gnardin 
in  good  faith  is  a  discharn  of  indebtedness. 

Allen  V.  Dundat,  8  T.  R.  125;  /VoMer  v. 
Wagner,  1  C.  B.  N.  8.  289;  8.  C.  36  L.  J  C.  P, 
81.    See  20  &  21  Vict.  chap.  77,  ^  75-77. 

The  ward  was  not  a  resident  of  this  Coin< 
monwealth.  He  appeared  here  by  his  goar- 
dian,  a  properly  accredited  person,  to  receiv* 
money  from  the  respondent.  The  gnudian 
was  appmnted  1^  competent  authority  in  Con- 
necticut. The  respondent  not  bdng  an  ad- 
ministrator, executor,  or  trustee,  appoioted  hf 
our  court,  bad  the  right  to  pay  the  money  ^ 
the  accreted  authority  from  ConnecttcuL 

Pub.  Stat.  chap.  130,  ^89,  40. 

Mr.  D.  E.  Webster,  for  Ruetta  Massura. 
defendant: 

This  defendant  claims  that  her  rights  to 
fund  in  question  are  to  be  determined  thesama 
as  if  this  wa:s  an  ordinary  life  policy  on  tbelifis 
of  her  husband  for.  her  benefit.  Sb<B  dainutba 
whole  sura  due,  by  virtue  of  her  deeignatioD  m 
the  beneficiary,  in  Class  A. 

The  attempted  change  by  Tyler  was  not  to  a 
person  within  that  class  of  persons,  to  whom  he 
could  transfer  the  benefit;  Uie  sisto-  was  not  a 
member  of  hfs  family,  nor  his  heir. 

El*eyy.  Odd  FeUowt^  Mut.  IL  Amo.  1  UasL 
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:  The  ittempted  chanee  was  Dever  coDBeoted 
i^bj  the  diKCtofs;  and  no  act  of  the  board  of 
Ibectors  after  Tyler's  death  could  change  or 
■Iki  rights  to  the  fond,  which  became  fiml 
If  bis  death. 

DaauU  v.  PnOt,  2  Mass.  (U  ed.)  94,  8  New 
bg.  Rep.  480,  143  Mass.  ^1;  HdUnburg  v. 
Bnai  Berith,  94  N.  Y.  580. 

The  records  do  not  show  that  any  action  was 
kkenbf  tike  directors  in  the  lifetime  of  Tyler. 

An^ton  T.  Ai;b0r,  4  Mass.  523-680; 
JfanM  Am.  ¥.  Boaton,  118  Mass.  538;  Story, 

AO  diBoge  in  the  wife's  relation  will  termi- 
Hta  her  rigjit  to  the  fund  derived  from  the 
lolicy. 

Pkatiz  Mut.  L.  Int.  Go.  t.  Dunham,  46 
Conn.  79;  MeKee  T.  Phcmix  Int.  Go.  26  Mo. 
181;  BliaB,  life  Ins.  g  80;  May.  Life  Ins.  8  107. 

A  policy  of  insurance  origlnslly  valid  does 
iiM  ccMe  to  be  BO  fey  the  oessaUoD  <H  the  party's 
fabnat  in  the  Hfe  of  the  insured,  unleaa  such 

the  necessary  effect  of  the  prorisIonB  ef  the 
louniment  itself. 

CmaeOiettt  Mat.  L.  Int.  Go.  v.  Sehaefer,  94 
tL  8.447(24  L.  ed.  ^\);  Daly  v.  India  diL.  Life 
Jmv.  a.  IS  0.  B.  866. 

KnoirttoB,  J.,  dtHvenA  the  oj;^on  of  the 
eomt: 

PreTfcrtB  to  July  16, 1880,  L.  Eckford  Tyler, 
tlie  plaintiff's  father,  had  become  a  member  of 
dMSBB  A  and  C  of  the  defendant  aBsodation, 
«d  haddeBignat«^  his  wife,  Etta  A.  Tvler, 
SBv  Roetta  A.  Maasure,  one  of  the  defeod- 
atM.  IS  his  beoefl clary  in  Class  A,  and  his  son, 
fte  I^tiff,  as  his  ben^dair  in  CJass  C ;  and 
thereby  each  of  said  beneficiaries  became  en- 
lUed^ander  the  defendant's  Act  of  incorpora- 
tin,  Hul  its  by-laws,  to  receive  after  bis  death 
Ae  ram  of  $1,000.  On  the  4th  day  of  Febru- 
vy,  1865,  liis  wife  obtained  a  divorce  from 
tun,  tod  the  first  question  of  the  case  is 
lAether  she  thereby  lost  her  rights  as  his  beoe- 


Tlie  defendant  corporation  was  organized, 
™der  an  agreement  of  assocfation,  "for  the 
poipose  of  defraying  the  expenses  of  the  sick- 
Mud  borial  of  its  members,  and  rendering 
IMCBimiy  aid  to  the  families  of  deceased 
ynbm  or  to  their  heirs."  The  by-laws  of  the 
Mpontfam  provide  that,  after  payment  of  the 
cipeBMs  of  the  funeral  and  of  the  last  sickness, 
'w  balance  shall  be  paid  to  the  person  or  per- 
MB  designated  by  the  member,  in  his  appbca- 
tim  for  membership  or  last  legal  assignment, 
proTided  soch  person  or  persons  are  heirs  or 
nembersof  the  decedent's  famfly."  Also,  that 
dtber  of  the  persons  so  designated  have 
Bed,  the  sum  which  would  have  been  paid  to 
■U  dnedent's  BBsignee,  had  he  been  living  at 
the  tfae  of  the  member's  death,  sh^  be  pay- 
■Ue  to  flu  widow  of  the  designator,  for  the 
■eof  henelf  and  his  minor  children,  if  any; 
w,  if  be  have  no  widow,  it  shall  be  payable  to 
■gBudlan  or  trustee  appointed  for  said  chil- 
4Ra;''aDd  that  "if  the  designator  leave  no 
lidcnF,  or  ddldreo,  or  assignee,  then  it  shall  be 

rM»  to  his  hein."   The  principal  object  of 
Modtfion  manifesay  Is  to  provide,  after 
w  doiCh  of  any  of  its  memben,  for  those 


nearest  to  them  whom  they  leave  behind.  Each 
of  the  several  expressions  toucliing  the  persons 
to  whom  the  moneys  are  to  be  finally  paid  haa 
reference  to  the  relation  of  such  persons  to  the 
member  at  the  time  of  his  death.  The  lan- 
guage in  the  agreement  of  association,  "to  the 
fanulies  oS  deceased  persrais  or  to  their  heirs;" 
the  proviso  Ihniting  payments  upon  designa- 
UoDSto  "heirs  or  the  members  of  the  decedent's 
family,"  and  the  word  "widow,"  in  the  next 
clause,  are  InctHudstent  with  any  other  inter- 
pretation. 

Assuming,  then,  but  not  dedding,  that  the 
validity  of  a  de^gnation  is  to  be  determined  at 
the  outset  with  reference  to  the  relation  then 
existing  between  the  member  and  bis  bene- 
ficiary, we  think,  to  make  it  available  after 
his  death,  there  must  then  be  a*  relation  to  the 
deceased  such  as  is  contemplated  by  the  agree- 
ment of  association,  and  the  by-laws  relating 
to  payment  And  this  view  is  strengthened  by 
a  oonsideratloD  of  tfae  statute  under  which  the 
corporation  was  ornnixed.  Pub.  Stat.  chap. 
115,  g  8;  EUeu  T.  Odd  FiUowt  Mut.  M.  Am. 
1  Mass.  (L.  ed.)  659.  S  New  Eng.  Bep.  667, 142 
Mass.  2^. 

At  the  time  of  the  death  of  L.  Eckford  Tyler, 
his  former  wife,  Etta  A.  Tyler,  was  not  a  mem- 
ber of  bis  family,  nor  one  of  his  heirs,  but  her 
connection  with  him  had  been  severed  by  the 
divorce.  We  therefore  think  she  had  lost  her 
rights  underthe  designation  of  her  former  hus- 
buid,  and  was  not  entitled  to  anything  from 
the  defendant  corporation  after  his  death. 

The  attempted  designations  to  Elmily  Jane 
Cook,  a  sister  of  the  deceased,  who  was  not  a 
member  of  his  family,  or  dependoit  upon  him, 
was  tnnlid  for  the  reasons  set  forth  mEia^y, 
Odd  FHttnet  Mut  R.  Am, ,  tupra. 

The  plaintiff,  being  his  only  son  and  heir  at 
law,  was  entitled,  either  in  that  relation  or  as 
his  designated  beneficiary,  to  the  entire  fund  in 
each  class,  and  it  becomes  unnecessary  to  con- 
sider whether  any  of  the  attempted  clumges  in 
designation  were  saflSdently  approved  by  the 
defendant  corporation. 

But  the  defendants  claim  that  the  plaintiff's 
right  to  receive  the  balance  has  been  barred  by 
the  acts  of  his  guardian.  This  claim  suggests 
two  questions:  Is  the  plaintiff  concluded  Dy  a 
written  contract?  Is  he  barred  by  an  estoppel 
in  pai*f 

His  guardian,  Reuben  Waterman,  acting  un- 
der an  appointment  in  Connecticut,  had  an  in- 
terview with  tfae  president  of  the  defendant 
corporation,  in  which  he  informed  him  that  he 
thought  the  i)laintiff  was  entitled  to  |2,000. 
Defendant's  said  officer  did  not  dispute  that  he 
was  entitled  to  $500,  but  claimed  that  the  bal- 
ance belonged  to  Emily  Jane  Cook.  It  is  fairly 
to  be  inferred  from'  the  report  that  said  Water- 
man yielded  readily  to  said  claim,  believing  it 
to  be  well  founded.  There  is  nothing  to  in- 
dicate that  he  made  any  further  assertion  of  his 
right,  or  that  there  was  any  controversy  between 
the  ^rties.  Thereupon  he  was  paid  $500,  and 
he  signed,  as  guardian,  a  receipt  for  said  sum, 
containing  these  words:  "whidi  I  hereby  ac- 
knowledge to  be  in  full  of  all  demands  or  claims 
against  said  association,  which  I  now  hold,  or 
to  which  I  may  be  entitled  as  the  assignee  of 
L.  E.  Tyler,  now  deceased,  and  who  w^  mem- 
ber in  Class  C  in  said 
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of  bis  death."  Without  coosideriog  whether 
a  Connecticut  gruardian  could  bind  his  ward  by 
a  contract  relaung  to  property  here,  and  assum- 
ing this  to  be  in  form  a  contract  and  not  a 
mere  admUsion,  we  are  of  opinion  that  there 
was  no  consideration  for  an  aareement  not  to 
claim  the  balance  of  the  $3,(M0  to  which  the 
plaintiff  was  entitled.  It  is  well  settled  that 
the  payment  of  a  part  for  the  whole  of  an  as- 
oertalnedaiid  tiquidated  debt  is  not  a  sufflcieot 
coDsideralioo  to  support  a  promise  to  acc^t  it 
as  a  full  payment  and  satisfaction.  Barriman 
y..Hamman,  12  Gray,  841;  Perkint  v.  Loek- 
wood,  100  Mass.  240:  Owrran  t.  Rummell,  118 
Mass.  4»2. 

Where  a  controversy  is  compromised,  or 
where  a  claim  is  for  unUijuidated  damages,  and 
the  parties  fix  a  sum  which  one  agreee~to  pay, 
and  the  other  to  receive,  asa  final  settlement  of 
what  was  before  undetermined,  the  rule  is  dif- 
ferent. In  such  a  case  the  agreement  of  each 
is  a  good  consideration  for  that  of  the  other. 

The  writing  in  this  case  was  apparently  made 
under  a  mistake.  The  partias  evideotfy  sup- 
posed that  the  attempted  designations  of  said 
Cook  were  valid,  ana  that  the  plaintiff  had  no 
right  to  anything  from  Class  A..  The  word 
"as^gnefi"  relates  to  bis  connection  by  designa- 
tion, and  the  description  of  the  claim  refers  to 
Clara  C  alone.  In  any  event,  therefore,  the 
writing  can  only  apply  to  tilie  claim  under  the 
certifioite  in  Class  C;and,  for  the  reasons  above 
stated,  we  think  it  cannot  prevent  the  plaiDtifTs 
rewvering  the  unpaid  balaoce  in  that. 

It  remuns  to  Inquire  whether  the  plaintiff  is 
estopped,  by  the  conduct  ot  bis  guardian,  tnm 
maintaining  this  bill.  An  estoppel  results  from 
cooduct  which  was  intended  to  induce,  and 
has  induced,  another  to  act  to  his  disadvantage. 
It  can  only  come  from  a  successful  effort  to 
set  one  to  change  his  situation.  Plummer  v. 
Zonf,9Alleo,4S5M7tdr«uw  v.  Lyont,  II  Allen, 
840;  Turner  v.  Goffin,  13  Allen,  401;  GarroU  v. 
Manehater  A  L.  R.  R.  C&rp.  Ill  Mass.  1. 

The  act  of  the  corporation  by  which  its  situ- 
ation was  changed  to  its  detriment,  and  which 
is  relied  on  as  a  foundation  for  an  estoppel,  was 
the  payment  of  |1,500  to  Emily  Jane  Cook.  Il 
does  not  appear  that  Waterman  bad  a  willful 
deugn  to  induce  this  act.  On  the  other  hand, 
the  corporation  seems  to  have  proposed,  and 
Waterman  to  have  merely  accepted.,  the  pay- 
ment to  himself.  It  prepared  a  writing,  and 
sentit  tobim  for  his  signature.  He  signed  and 
returned  it,  and  the  draft  was  then  sent  him  by 
mail.  He  passively  assented  to  the  arrange- 
ment which  the  corporatiOTi  suggested.  There 
is  nothing  to  indicate  that  be  received  the  plaln- 
tUTs  money,  and  signed  the  receipt,  with  a  view 
thereby  to  {ndu<%  the  making  of  a  payment  to 
said  Cook.  He  seems  rather  to  have  understood 
that  the  corporation  had  decided  for  itself  its 
action  with  reference  to  her  as  well  as  to  hlm- 
sdf ,  and  to  have  had  no  purpose  beyond  getting 
what  he  supposed  belonged  to  his  wanl.  U 
the  plaintiff  could  have  been  estopped  by  con- 
duct of  his  ^ardian  in  a  transaction  of  this 
kind,  outside  of  the  State  of  bb  appointment, 
whldi  we  do  not  intimate,  an  easential  dement 
of  estoppel  was  wanting,  and  tfala  defeoae  can- 
not prevail. 

The  divorce  having  deprived  the  defendant 
MasBure  of  her  interest  in  the  fund,  and  the  dea- 

708 


ignatkms  to  the  defendant  Cook  being  invaUd 
and  nothing  havinc  occurred  to  bar  a  recoveq 
by  the  plaintiff  of  the  balance  of  the  money  be 
longing  to  him,  there  must  be  a  detsee  in  bi 
favor,ag&instthedefendantcorporation,  forth 
sum  of  $1.S00,  and  interest  from  August  IB 
1885;  and  as  to  the  defendant  Massure,  the  Id 
may  be  dismissed.  i 
DecTM  aeeordtTiffly.  \ 


Eben  H.  8PRIN0 
e. 

Froeman  S.  EAGER  et  ta. 

l.The  provision  of  Pnb.  St»t.  ehu 
lOS,  I  16.  that  when  a  cU.im  is  madt 
uainst  an  innholder  for  low  sustain 
ed  by  a  eneat,  the  Innbolder  may  sbov 
that  the  loss  is  attributable  to  the  nag- 
linnce  of  the  nvat,  is  only  deelarato^ 
of  the  oommonlaw.  j 

3.  If  there  are  no  r^ulationa  Imiigbt  U 
the  notice  of  a  tfnest  at  ma  inn,  re' 
qnesUng  him  to  oolt  the  door  of  hii 
room,  and  it  is  not  known  to  the  guesl 
that  there  is  a  bolt  in  adiUtion  to  thelock 
and  his  attention  is  not  in  any  way  calM 
to  it,  the  &ei  that,  after  looUnc  tbt 
door  with  the  key.  be  does  not  sMrel 
for  a  bolt  and  find  it,  ia  not  evideaei 
of  neKligenoe  on  hla  part  which  vill 
relieve  the  innkeeper  nrom  liability  to 
the  Kuest  for  a  loss, 

(FraaUln  ^FUed  October  a.  18K.) 

ON  plaintiff's  exceptions.  S^Mainei. 
Action  of  tort  to  recover  the  value  of  i 
watch  and  chain  and  a  sum  of  money  from 
the  defendants,  who  were  the  keepers  of  so 
inn  known  as  the  Elm  House,  OreenfleJd. 

It  appeared  at  the  trial  in  the  Superior  Coun, 
before  Baker,  J. ,  and  a  jury,  that  the  plaintiil 
registered  as  a  guest  at  the  Elm  House;  tbatbe 
hm.  on  his  person  a  gold  watch  of  the  value  of 
about  $100,  and  a  gold  watch  chain  of  the  valw 
of  about  $40.  The  watch  was  carried  in  bis  Test 
watchpmcket  and  the  chain  was  attached  totk 
vest.  That  he  had  in  the  pocket  of  his  trousen 
$15  or  $30  in  money.  It  was  admitted  by  tlie  de- 
fendants at  the  trml  that  the  watch  and  chain 
were  articles  woru  or  carried  on  the  per9(Hi  sod 
were  jeasonable  in  value  and  amount,  and  tlitf 
the  money  was  for  traveling  expenses  and  per- 
sonal use. 

In  the  evening,  about  half-past  nine,  tbe 
plaintiff  was  shown  to  his  room  by  one  of  ibe 
defendants.  The  room  was  about  10  feet  vide 
and  15  feet  long,  and  had  but  one  door.  Tbe 
plaintiff  closed  the  door  and  locked  it.  but  <Ud 
not  bolt  it.  The  lock  was  a  common  mortiK 
lock  connected  with  Uie  dooricnfib^  After 
locking  bis  door,  the  plaintiff  prepared  to  re- 
tire. His  vest,  with  the  watch  in  it  and  il>e 
chain  attached,  he  laid  upon  a  light  stand  on 


NOTB.— JnrUcc«p«r*s  ttaMltv.  PorcitatloiisofcM 
npon  the  Bubjeotaof  innkeeper^  llabiUtjr.wIutooD- 
sntutos  a  guest,  aotioe  to  ruests.  and  no^Otc^ 
on  the  part  of  the  guest  which  will  relieve  tMinB* 
keeper,  see  not«  to  Surbanfc  v.  C^pin,  1  Hen.  ti- 
ed.) T,  1  New  Boff.  B^.  7*.  140  HnBS.m 
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t  farther  side  of  the  bed  from  the  door,  and 
'  the  head  of  the  bed,  bis  trousers  contaiu- 
•  the  money  he  laid  upon  a  chair;  and  re 
Vihai  heavoke  intbemominff.it  was 
i  that,  duriag  the  night,  the  locE  on  the 
bad  been  picked,  the  room  entered,  and 
trousera  and  vest  carried  away  by  some 
a  unknown.   The  vest  was  soon  found 
E  hallway,  and  the  trousers  were  found 
I  street  at  some  distance  from  the  hotel, 
.  the  watch  and  chain  and  tbe  money  stolen. 
:  door  to  the  room  was  found  to  be  slt^tly 
1.  It  appeared  that  there  was  a  bolt  on  the 
ie  of  the  door  about  t&x  inches  from  the  top. 
i  bolt  was  about  four  inches  long  and  ooe 
inch  in  diameter.   Tbe  door  was  about 
[feet  six  inches  high  and  opened  Into  the 
The  plaintiff  did  not  la&teo  tbe  door 
.  this  bolt,  and  his  attention  was  not  called 
[  tf>e  defendants  or  anyone  else  to  said  bolt, 
d  he  testified  he  did  not  know  it  was  there 
lifter  the  robbery. 

of  the  deKndauts  testified  that  the 
told  him,  the  day  following  the  plain- 
Ti  loss,  that  he,  tbe  plamtifT,  did  not  bolt  tbe 
'  door,  he  did  not  think  of  it,  and  another 
Kss,  called      thedefendants,  testified  that 
:  plaintiff  said  on  the  same  occacdon  that  be 
1  not  see  said  bolt.  The  plaintiff  denied  that 
ide  either  of  said  statements. 
!  plaintiff  testified,  on  cross-examination, 
1  he  had  traveled  connidcrabty.  and  stopped 
I  boCelson  numerous  occasions,  and  that  his 
' .  had  always  been  on  such  occastons  when 
t  was  both  a  bolt  and  lock  upon  the  door 
I  his  roMD,  to  use  both  the  bolt  and  lock. 
I  The  defendants  dafaned  and  argued  to  the 
that,  upon  Uw  evidence,  tbe  pff^ntiff  most 
i  Men  the  bolt.    The  defendants  claimed 
tbe  plaintiff's  loss  was  attributable  to  his 
to  bolt  thEs  door  with  the  bolt  near  the 
^,  io  addition  to  locking  it,  and  that  such 
arts  was  such  negligence  on  his  part  as  to 
te  the  defendants  from  liabili^  to  the 
There  was  no  claim  on  the  part  of 
!  defendants  that  there  was  any  other  neg- 
-nee  on  the  port  of  the  plaintiff  except  his 
[  foilnre  to  bolt  the  door  as  aforesaid. 
\Ttte  plaintiff  requested  the  court  to  Instruct 
^  tliat,  the  plaintiff  having  locked  tbe 
his  room,  his  failure  to  abo  then  bolt 
tdon-  was  not  such  negligence  on  hia  part 
>  would  preclude  his  reeovery  In  this  acuon. 
to  instruct  the  jury  that  the  failure  of 
*  intiff  to  bolt  the  door  of  bis  room  after 
flocked  it,  if  said  bolt  was  not  known  to 
itiff,  nor  bis  attention  in  any  wav 
U>  the  same,  was  not  negligence  on  ms 
and  will  not  preclude  the  ^alntiff  from 
ly  in  this  action. 

court  declined  to  give  the  butructions 
I  for,  but  submitted  to  the  jury,  as  a  ques- 
of  fact  for  them  to  determine,  whether 
^fkilnre  of  tbe  plaintiff  to  bolt  his  door  in 
to  locking  It  was  negligence  on  bis 
to  which  the  loss  was  attributable,  with 
*Rte  instructions,  not  objected  to,  de- 
^igenoe  on  the  part  of  the  plaintiff 
-  Jrect  on  the  case, 
jury  return  edaveidictforthedefendants. 
[Tatbe  said  rulings  and  refonls  to  rule  the 
pifaltff  dtdy  excepted. 
Jfim  OoBMt  *  Oonant,  for  plaintiff: 
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I.  Tberewasnoevidenceof  negligence  of  the 
plaintiff. 

The  question  of  negligence  is  to  be  decided 
as  a  question  of  law  by  the  court  when  tiie 
facts  are  undisputed. 

Oavettv.  Manchester  L.  R.  R.  C5».16Gray, 
605;  Toddv.  Old  Colony  A  P.  R.  R,  R.  Co.  7 
Allen,  207;  Growt  v.  Maine  Cent.  S.  R.  Co.  67 
Me.  100. 

Tbe  plaintiff  was  only  requii^  to  use  such 
reasonable  c^  as  it  would  be  expected  tbat  a 
person  of  oridinarr  pmdence  would  have  exer- 
cised under  the  circumstances. 

CathiUv.  Wright,  6  E.  &  B.  881. 

The  question  of  reasonable  care,  when  tbe 
fbcts  are  agreed,  is  one  of  law. 

Orowt  V.  Maine  Cent.  R.  R.  Co.  67  Me.  100. 

II.  A  guest  at  an  inn  is  not  required  to  bolt 
the  door  of  bis  room  to  entitle  him  to  recover 
for  a  robbery. 

Filivov>mv.tMerTyweather,  3  Fost.  &  F, 
288;  Murehiton  v.  Sergent,  60  Ga.  806;  OiU  v. 
Libby,  36  Barb.  70;  Buddenburg  v.  Benner,  1 
Hilt.  (N.Y.)84;  Glaaeen  v.  Leopald.2  Sweeney 
(N.  Y.),  705;  Morgan  v.  Baveif,  6  H.  &  N.  866; 
8.  C.  a  Fost.  &  F.  288. 

Tbe  failure  of  a  guest  to  bolt  bis  door  la  only 
to  be  considwed  evidence  of  negligence  in  con- 
nection with  other  facts  whichmay  be  proved, 
aU  of  which  taken  together  may  amoimt  to  n^- 
Hgence. 

Herbert  v.  MarkweU,  45  L.  T.  646. 

III.  Innkeepers  are  regarded  as  insurers  of 
the  goods  of  their  guests  m  their  custody. 

Burbank  v.  C/iapin,  1  Mass.  (L.  ed.)7,  1  New 
Eng.  Rep.  78. 140  Mass.  188. 

jtfr.'  John  A.  Aiken*  for  defendant: 

The  only  question  in  this  case  Is,  Was  there 
any  evidence  of  negligence  on  tbe  plaintiff's 
part,  to  which  bis  loss  was  attributable?  Pub. 
Stat,  chap  102.  §  15,  provides  tbat  "an  inn- 
holder  against  whom  a  claim  is  made  for  loss 
sustained  by  a  guest  may  in  all  cases  show  that 
such  loss  is  attributable  to  the  negligence  of  the 
guest  himself."  The  statute  does  not  nuUce  any 
oistinction  as  to  decrees  of  negligence.  The 
bill  of  exceptions  snows  that  the  jury  were 
properly  Instructed  as  to  wliat  constitutes  neg- 
ligence, and  its  effects.  The  failure  of  a  guest 
to  lock  his  bedroom  door  has  been  a  matter  ad- 
judicated. 

See  CtuhiU  v.  Wright,  6  E.  ft  B.  900. 

Oppenheim  v.  WhiU  lAonHotd  Cd.  L.  R.  6 
C.  P.  616,  is  almost  identical  with  tbe  case  at 
bar.  Whether  an  innkeeper  is  liable  for  tbe 
loss  of  a  watch  and  pistol  stolen  from  a  guest's 
room  in  tbe  ofght  because  of  tbe  guest's  failure 
to  observe  and  fasten  a  window,  was  held  in 
Georgia  to  be  a  question  for  tbe  jury. 

Bohler  v.  Oukm,  60  Ga.  185. 

In  determining  whether  the  loss  was  attribu- 
table to  the  plaintffTs  negligence,  all  such  facts 
as  time,  place,  the  number  of  people  present, 
the  nature  of  Uie  property,  the  ease  with  which 
it  may  be  removed,  and  the  care  that  tbe  owner 
has  taken  on  other  similar  occasions, — in  short, 
all  tbe  circumstances, — must  be  considered,and 
are  for  the  jury, 

Oppenheim  v.  White  Lion  Hotet  Co.  tupra; 
Read  v.  AmmicU}n,  41  Vt.  16. 

Field,  J. .  delivered  the  opinion  of  tbe  court : 
TheoBlyneg«genceoftl^e||ha^i^l 
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defraidant  rxmtended  that  the  evidence  proved 
was  the  neglect  of  the  plaintiff  to  bolt  the  door. 
The  plaintiff  locked  the  door  by  a  lock  connect- 
ed with  the  doorknob.  The  boh  was  on  the 
inside  of  the  door,  six  inches  from  the  top,  and 
the  door  was  "about  sis  feet  and  six  inches 
high."  The  plaintiff  testified  that  "  he  did  not 
know  It  was  there  until  after  the  robbery,"  It 
does  not  appear  that  there  were  any  regulations 
of  the  inn,  which  were  posted  in  the  room  or 
anywhere  else,  or  which  were  in  any  manner 
brought  to  the  notice  of  the  plaintiff;  and  it  u 
conceded  that  the  attention  of  the  plaintiff 
"was  not  called  by  the  defendant  or  anyone 
else  to  said  bolt."  The  defendant  claimed,  how- 
ever, upon  all  the  evidence,  that  "the  plaintiff 
must  have  seen  the  bolt." 

The  first  request  of  tbe  plaintiff  for  a  ruling 
is  in  effect  that  the  failure  of  the  plaintiff  to 
bolf  the  door,  after  having  locked  it,  is  not  such 
nee^ligence  as  will  defeat  tbe  action  even  if  tbe 

f)laintiff  saw  the  bolt;  and  the  second  request  is 
n  effect  that  tbe  failure  to  bolt  the  door  after 
having  locked  it  will  not  defeat  tbe  action  "if 
aaid  bolt  was  not  known  to  the  plaintiff,  nor 
his  attention  in  any  way  called  to  the  same." 
Tbis*sewnd  request  raises  thequestiou  whether 
it  was  tbe  duty  of  the  plaintiff  to  examine  the 
door  to  see  if  there  were  other  fastenings  upon 
it  besides  the  lock.  It  may  be  conoeded  that  the 
bolt  and  lock  together  afforded  greater  security 
than  eiUicr  of  them  alone;  and  that,  although 
tbe  bolt  was  in  an  unusual  place  upon  Uie  door, 
it  could  easily  have  been  seen  if  the  plaintiff 
bad  searched  for  it. 

Pub.  Stat.  chap.  102,  g  16,  provides  that  "an 
inuholder  against  whom  a  claim  is  made  for 
loss  sustained  by  a  guest  may,  in  all  cases,  show 
that  such  loss  is  attributable  to  the  negligence 
of  tbe  guest  himself,  or  to  his  noncompliance 
with  tbe  regulations  of  the  Inn,  if  such  regula- 
tions are  reasonable  and  proper,  and  are  shown 
to  have  been  duly  brought  to  the  notice  of  the 
guest  of  the  innoolder."  This  provision  was 
first  enacted  in  Slat.  1858,  chap.  405,  ^  3,  which 
was  soon  after  the  decision  in  Bcrkskirt  Woolen 
Co. -f.  Proctor, t  CuBh.417;  and  although  this  stat- 
ute made  some  changes  in  the  law,  the  clause  that 
it  is  competent  for  an  innkeeper  to  show  that  the 
loss  is  attributable  to  tbe  negligence  of  the  guest 
is  only  declaratoi?  of  the  common  law.  Mamm 
v.  Thompson,  9  Pick.  280;  Berkshire  Woolen  Co. 
Y.Proetor,m}tra;  OppejUieimx.  White  Lion  Hotel 
Co.  L.R.  6  C.  P.  515;  CutJdU  v.  WHght,  6  E.  & 
B.  890;  Mo7-gan  v.  Barey,  6  H.  &  N.  ^■,ElctfX 
T.  Um.  98  U.  S.  218  [25  L.  ed.  108}. 

It  has,  indeed,  been  said  that. '  'in  tbe  absence 
of  notice  of  a  rule  of  the  inn  to  lock  and  bolt 
the  door,  the  failure  to  do  so  is  not  legal  negli- 
gence at  common  law.  Mvrchi»on  v.  Sergent, 
m  Ga.  206. 

It  has  been  often  decided  that  not  locking  or 
fastening  the  door  of  a  bedroom  is  not,  as  mat- 
ter of  law,  negligence,  but  that  this  fact,  in 
connection  with  others,  may  be  evidence  of 
negligence  for  tbe  jury;  and  the  weieht  of 
modem  authority  is,  we  think,  that  the  failure 
to  lock  or  bolt  the  door  of  a  lodging-room  at  an 
inn,  when  there  is  a  lock  or  bolt  upon  it,  is 
evidence  of  negligence  forthe  jury.  Oppenheim 
V.  White  Lion  Hotel  Co.  mpra;  l^ee  v.  Bacon, 
86  L.  T.  N.  S.  896:  Bei^  t.  Markwdl,  40  L. 
T.  N.  8.  649. 
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At  common  law  "innkeepers  as  well  as  com. 
mon  carriers  are  regarded  as  insurers  of  tb! 
property  committed  to  their  care,  and  are  booDi 
to  make  restitution  for  any  injury  or  ki6s  do) 
caused  by  the  act  of  Ood  or  the  common  eDemr, 
or  the  neglect  or  fault  of  the  owner  of  the 
property."  Maton  v,  Thompmi,  fiPick.28i 
The  statutes  have  not  changed  the  genenl! 
nature  of  the  liaUlity  of  an  innfaolder,  and, 
sub^t  to  the  statutorv  provisions,  he  is  liable 
to  his  guests  in  cases  where  no  actual  negligeoa 
on  the  part  of  himself  or  his  servants  is  sbowiL 
It  has  been  held  that  the  biurden  of  proof  is  upoa 
tbe  innholder  to  show  that  the  loss  was  xaoaed 
by  the  negligence  of  his  guests.  Sorerm  r. 
A'orerou.  58  Me.  168. 

The  language  of  Pub.  Stat.  diap.  102,  ^  It, 
implies  that  this  burden  is  upon  the  innhoid^. 
Tbe  case  at  bar  is  not,  therefore,  an  actioDfor 
negligence;  and  it  may  be  doubted  whether  tbe 
rulings  in  such  actions  upon  evidence  of  coo- . 
tributory  negligence  are  in  all  respects  appU- ' 
cable.  No  case  has  been  cited  in  which  it  bti 
been  held  that  the  single  fact  that  tbe  plaintiff 
did  not  bolt  his  door,  after  having  locked  it  im 
the  inside,  is  sufficioit  evidence  of  n^lgence. 

In  Spiee  V.  Baton,  and  in  Herbert  v,  Markwdl, 
supra,  the  jury  must  have  found  that  the  door 
was  left  unfastened' either  by  bolt  or  lock.  In 
Morgan  v.  Barnf,  2  Fost.  &  F.  388,  it  is  said 
that  the  plaintiff  locked  the  door,  but  did  not 
bolt  it.  In  the  same  case  in  the  Court  cS  Ex- 
chequer. 6  H.  &  N.  265,  266,  it  i»  said  that 
"wiinesses  were  howeva*  called  on  the  part  of 
the  defendants  to  prove  that  the  plaintilf  bad 
told  them  be  had  not  locked  the  door."  It  wai 
admitted  that  he  did  not  use  the  bolt  Tben 
was  a  notice  posted  on  the  mantelpiece,  request- 
ting  "all  visitors  to  use  the  night-bolt,"  which 
tbe  plaintiff  admitted  he  saw,  but  said  hedidnot 
read,  beyond theword  "notice."  Pollock.CA. 
B.,  at  A'iitiPrive,  left  the  question  of  negligeoce 
to  the  jury,  but  told  "tbem  at  the  same  tiioc 
that  the  guest  was  not  bound  to  lock  his  bed- 
room door,"  etc.  The  verdict  was  for  tbe  pliiii- 
tiff. 

It  must  often  depend  much  upon  the  cimim- 
stances  of  the  case,  the  customs  of  the  see  and  . 
country,  and  the  usages  of  tbe  plaoe,  whetber ; 
tbe  plaintiff  has  been  guilty  of  such  n^igrace  j 
that  tbe  loss  can  be  said  to  be  attributable  to  it; 
and  we  cannotsay,  as  matter  of  law,  that  on  the 
facts  appearing  in  this  case,  if  tbe  plaintiff  saw 
the  bolt,  and  did  not  use  it,  this  was  not  some 
evidence  of  negligence  to  be  submitted  to  tbe 
iuiT.  The  delivery  of  a  k^  to  a  guest  may  be 
held  to  be  an  intimation  to  him  thatbelstouac 
it  in  locking  bis  door.  The  lock,  howevM*,  a 
the  only  fastening  which  the  guest  can  use  wfaa 
not  in  the  room.  A  bolt,  if  seen,  may  itself 
suggest  that  it  ought  to  be  used.  If,  however, 
there  are  no  regulations  brought  to  the  notice 
of  a  guest  requesting  him  to  bolt  the  door,  sad 
if  it  is  not  known  to  the  guest  that  there  is  a 
bolt,  and  his  attention  is  not  in  any  way  called 
to  it,  we  think  the  fact  that,  after  locking  hit 
door  with  the  key,  he  does  not  search  for  a  bob 
and  find  it,  is  not  evidence  of  ne^ligeqce  on  hb 
part,  and  that  the  second  rubng  requested 
should  have  been  given.  See  Murehimn  v.  Ser- 
gent, 69  Oa.  306;  Batter$m  v.  Voget.  10  Ho. 
App.  385. 

Sxceptiona  mttained. 
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Henry  B.  PARSONS. 
SAME  e.  Joseph  WELCH. 
SAME  T.  Henry  W.  CBOOKER. 

L  It  is  not  necessary  that  a  witnesa  be 
Eommoned,  to  entitle  him  to  his  fees;  it 
is  sufficient  if  he  attende  on  request. 

%  Bat  when  three  eases  are  heard  to- 
(•tiwr,  and  the  same  attomevB  are  em- 
ployed in  each  of  the  cases,  ana  the  wit- 
aesses  are  all  stunmoned  in  but  one 
ease,  tfaey  are  not  entitled  to  more  than 
one  travel,  although  the  oflBcer  who 
served  the  snbpoena  on  the  ■witnesscB 
reqaeeted  them  to  attend  for  all  the 
cases. 

1.  There  may  be,  however,  such  separate 
requests  for  travel  and  attendance 
as,  if  acted  upon,  would  show  separate 
MHitracts,  and  entitle  the  witnesses 
to  be  paid  for  travel  as  well  as  attend- 
sme  in  each  ease. 

4.1f  the  witnesses,  haviner  appeared  in 
obedience  to  a  sabpoena,  are  requested 
to  remain  as  witnesses  in  all  the  coses, 
tbey  are  entitied  to  be  paid  for  at- 
tendance in  each  case  while  they  at- 
tended as  witnesses  in  that  case,  and 
tb^  may  attend  as  witnesfKes  in  three 
usee  at  the  same  time. 

5.  If  one  easels  tried  before  the  trial 
«f  another  is  befran,  the  attendance 
of  tfae  witnesses  should  not  be  taxed  in 
the  former  case  after  the  trial  therein  is 
ftnished,  nor  ought  it  to  be  taxed  in  the 
latter  for  a  length  of  time  before  the 
Wal  which,  under  all  the  cireumstancea, 
should  be  thought  unreasonable. 

iHampden  FUed  October  21, 1887.) 

APPEAL  from  taxation  of  costs.  Jffimud 
ifl  part  and  rrMraed  in  part. 
These  cases  were  referred  to  A,  M.  Cope- 
liad,  referee,  under  rules  of  the  court;  by 
Md  tried  togeUier;  and  a  report  returned  in 
tad  case  in  fiivor  of  the  defendant. 

After  jodgment  was  entered  upon  the  awards, 
<adi  da^dant  taxed  In  his  Idll  of  costs  for 
tbetravel  and  attendance  of  tbe  same  witnesses, 
vhieb,  with  the  other  items,  were  allowed  by 
tbederk.  It  appeared  that  Uie  witnesses  were 
nmmoDed  in  but  one  case  but  were  requested 
ifMitend.  and  were  paid  for  attendance  in  the 
tbeectsesfor  the  first  day;  that  the  trial  lasted 
1  •datt  referee  several  days,  and  that  some  of 
tbe  witnesses  were  paid  for  attendance  in  each 
tm  after  tbe  first  day.  From  these  taxations 
Ibeplaiiiiiff  appealed,  but  did  not  object  to 
any  otbn-  portions  of  the  bills  of  cost  than  for 
tfae  travel  and  atteudance  of  those  witnesses 
who  certified  in  two  or  more  of  tbe  cases, 
luxation  of  tbe  clerk  affirmed  in  each  case. 
FUaliff  m>ealed. 
Meun.  aew^  &  #emnin|rs,  for  plaintiff : 
At  common  law,  costs  were  not  allowed. 
9agm,  Costs.  64. 

Oosta  were  first  allowed  by  the  Statute.  2S 
EeiLVni..  chap.  16. 


See  JIfms  v.  Matt*,  10  Watts,  87. 
Statutes  giving  costs  are  to  be  strictly  con- 
strued. 

Cone  V.  Bowles,  1  Salk.  205;  Bex  v.  Glaatonby. 
Cas.  t.  Hardw.  857;  Dwarris,  Stat.  644. 

Statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed. - 

Coke.  Inst  282,.  pt.  3,  S  486;  Crayton  v.  Mun- 
ger,  11  Tex.  284. 

Costs  are  or  ought  to  be  allowed  simply  as 
an  indemnity — a  recoupment  to  the  successful 
party  fdr  his  expenses  in  the  suit. 

These  three  cases,  so  far  as  all  matters  of 
trial  and  costs  are  couceroed,  sbould  be  treated 
as  one.  A  statute  was  passed  in  1784  (chap. 
28)  which  allows  the  plaintiff  to  tax  but  one 
bill  of  costs  In  several  actions  which  might 
have  'been  joined  In  one.  And  in  criminal 
cases,  witnesses  for  two  or  more  cases  pending 
at  the  same  time  before  tbe  same  tribunal  shall 
Dot  be  allowed  fnll  travel  and  attendance  In 
each  case. 
See  Rev.  Stat.  p.  1131,  §  8«. 
The  practice,  by  analogy,  in  cases  where  the 
same  principle  or  cause  of  action  is  at  issue  In 
different  cases,  is  well  laid  down  in — 

Wiiherlee  v.  Ocean  ln».  Co.  24  Pick.  67.  See 
also  KimbaU  v.  Tliompfion.  4  Cusb.  441;  SpHng- 
field  V.  Sleeper,  115  Mass.  5S7;  Gymmonwealth  v. 
RoMnson,  1  Gray,  555;  Commonwealth  v.  James, 
99  Mass.  438;  Conmoniieaith  v.  Po^eers,  109 
Mass.  853.  ^  , ,  . 

The  principle  we  contend  for  is  upheld  in 
many  Uassachusetts  cases.  _ 

We»t  T.  Brock,  8  Pick.  808;  Sheer  v.  Beard, 
Id  64.  And  aec  Origvoldv.  Sedsrieick:,  8  Wend. 
929;Maaonv.  Watte,  1  Pick.  458;  CConnellv. 
Bryant,  126  Mass.  232;  FnUH  v.  Stone,  9  Met. 
818;  IdiUer  v.  Lyon,  6  Allen,  514. 

Certificates  are  filled  out  separately  for  e^ 
case,  just  as  if  tbe  defendant  had  severally  paid, 
in  each  case,  the  entire  amounts  indicated 
the  certificates.  The  correctness  of  the  cer- 
tificates is  overturned  by  the  finding  which  ex- 
pressly states  that  they  did  not  receive  these 
full  amounts.  . 

These  witnesses  were  in  attendance  m  but 
one  case  in  law  or  in  fact.  They  had  been 
paid  in  but  one.   The  plaintiff  should  pay  but 

**°8ee  Upton  v.  Pratt,  106  Mass.  846;  }dathen 
V.  Cobb,  3  Allen,  467;  Meaglicr  v.  Baehelder,  6 
Mass.  444;  Dairen  v.  Bell,  4  Mass.  106;  Patne 
V.  M'Jtitia;  1  Mass.  69;  Uinman  v.  Booth,  20 
Wend.  666.  .  ,  , 

Mes»r».  Whitney  &  Dunbar,  tor  .defend- 
ants: -  Ji 

These  were  separate  actions  of  tort  for  dis- 
tinct slanders,  referred  under  separate  rules, 
and  tried  together  before  the  referee  by  agree- 
ment of  parties,  and  a  report  made  in  each  case 
in  favor  of  each  defendant. 

Tbe  travel  and  attendance  of  all  tbe  wrt- 
nesses  in  each  were  properly  taxed  by  the  clerk. 
Pub.  Stat,  cbap.m  g  1;  chap.  199.  g  14. 
Neither  summons  nor  payment  is  necessary 
to  entitle  a  prevailing  party  to  recover  for  his 
witnesses  who  certify.     Attendance  upon  re- 

auest  is  enough.  All  the  witnesses  who  testi- 
ed-in  each  case  were  requested  to  attend,  and 
all  were  paid  for  attendance  in  each  case  tbe 
first  day,  and  each  defendant  is  liable  to  pay 
each  witness  who  attended  at  bis  rrauMt.  r 
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Joint  defendante,  who  prevailed,  were  held 
to  he  entitled  to  tax  separate  bills  of  cost. 

Taylor  v.  Jaques,  109  Mass.  270. 

Where  four  actions  between  the  same  parties 
upon  like  caus^  of  action  were  referred  togeth- 
er under  one  rule  of  court,  to  referees,  the  de- 
fendants in  error,  preTaillng,  were  allowed  to 
recover  for  all  witnesses  who  were  summoned, 
attended,  and  paid  in  each  case. 

Day  V.  Berkshire  Woolen  Co.  1  Gray,  420. 

Where  two  actions  for  the  same  injury  were 
tried  together  by  order  of  the  court,  the  plain- 
tiffs recovered  for  the  travel  and  attendance  of 
those  witnesses  who  attended  io  both  cases,  as 
if  the  cases  had  been  tried  separately. 

Taylor  v.  Yermor^  A  M.  R.  R.  Co.  1  Gray, 
4SSS,  note. 

If  the  plaintiff  had  prevailed  in  all  the  cases, 
would  be  not  have  been  entitled  to  tax  for  all 
his  witnesses  in  eachcase?  If  not,  whiU  would 
be  the  rule  of  apportionment? 

Field.  J, ,  delivered  the  ophiion  of  the  court : 
These  are  three  actions  of  slander  tnoug^t  by 
the  same  plaintiff  against  three  different  de- 
fendants for  the  same  or  similar  defamatory 
words;  and,  by  agreement  of  parties,  they  were 
referred  to  the  same  referee,  who  heard  Uiem  to- 
gether on  the  ISth,  16th,  and  I7th  days  of  De- 
cember, 1686,  and  made  an  award  in  each  case 
in  fovor  of  the  defendant,  on  which  judgment 
was  entered.  A  certificate  of  witnesses  has 
been  died  in  each  case,  from  which  It  appears 
that  the  same  twenty-seven  witnesses  for  the 
defendants  attended  in  each  case  the  same  num- 
ber of  days,  and  traveled  the  same  Dumber  of 
miles,  with  a  single  exception.  H.  B.  Lewis 
certifies  in  the  first  and  second  cases  that  he 
attended  1  day,  and  traveled  30  miles,  and  in 
the  third  case  that  he  attended  1  day  and  trav- 
eled  2  mileB.  The  nnmber  of  days  of  attrad- 
ance  In  each  case  is  78.  The  number  of  miles 
of  travel  in  the  first  and  second  cases  is  1303, 
and  in  the  third  case,  11P4.  The  amount  taxed 
for  attendance  in  each  case  is  |86.50.  The 
amount  taxed  for  travel  in  each  of  thefirstand 
second  cases,  Is  ^60. 10,  and  in  the  third  case 
$60.30,  making  the  whole  amount  taxed  for 
travel  and  attendance  |96.60in  eachof  thefiret 
and  second  cases,  and  $95.70  in  the  third  case, 
being  at  the  rate  of  60  cents  a  day  for  attend- 
ance, and  5  cents  a  mile  for  travel.  Pnb.Stat. 
chap.  199,  14. 

The  principles  which  must  govern  these  ap- 
peals are  declared  in  Miller  v.  Lyon^  6  Allen, 
614.  and  Dap  v.  BerkaMre  Wo^n  Go.  1  Orav, 
430.  It  must  appear  that  the  attendance  of  tne 
witnesses ' '  was  reusonbl^  and  in  good  faith  pro- 
cured by  the  party  making  the  taxation,  and 
that  they  were  paid,  or  actually  attended,  so  as 
to  be  entitled  to  their  fees."  The  certificates 
"are competent  prima  faeie  evidence  for  the 
allowance  of  the  amount  certified,  but  are  not 
conclusive;"  and  the  court  "may  decide  upon 
the  reasonableness  of  the  conduct  (tf  the  party 
as  to  the  number  of  witnesses  the  len^h  of 
their  attendance,  in  order  to  secure  goocT faith 
and  prevent  oppression  or  recldess  expense."  6 
Allen,  61S.  "  If  the  witnesses  were  summoned 
and  attended  and  were  paid  in  the  different 
cases,  their  travel  and  attendance  might  be  tax- 
ed in  each."  4  Gray,  434.  It  was  said  at  the 
argument,  and  not  denied,  that  the  three  de- 
7U6 


fendantfl  were  represented  by  the  same  attor-' 
neys  before  the  reaeree.  The  amount  taxable  in , 
each  case  is  the  amount  of  the  legal  fees  for  wit- 
nesses in  the  case  which  the  defendant  has. 
paid  or  is  under  liability  to  pay.  If  the  wit- 
nesses were  summoned  in  but  one  case,  tbeirtrav- 
el,  we  think,  should  be  taxed  only  in  that  case, 
althouf^  the  attorneys  may  have  requested 
them  to  remain  in  attendance  for  all  the  cases. 
It  is  not  necessary  that  a  witness  be  summooed 
to  entitle  him  to  bis  fees;  it  is  sufficient  if  he  at- 
tends on  request.  But  when  three  caaes  are 
heard  together,  and  the  same  attorneys  are  em*, 
ployed  in  each  of  the  cases,  and  the  ititnessei'. 
areallsijtmiQoned  In  but  one  case,  tl^  are  not 
entitled  to  more  than  one  travel  because  the  of- 
ficer who  served  the  subpoenas  on  tlu  witoessea' 
requested  them  to  attend  for  all  the  cases. 
There  might,  however,  be  such  separate  re- 
quests for  travel  and  attendance  as,  if  acted  up- 
on, would  show  separate  contracts,  and  would 
entitle  the  witnesses  to  be  paid  for  travel  as  well 
as  attendance  in  each  case.  We  infer,  however,  ; 
from  the  facts  found  In  these  cases,  tbat  there 
was  no  such  request  as  eotltles  the  witnesses  to 
travel,  except  in  the  case  in  which  they  were 
summoned.  If  the  witnesses,  having  appeared 
in  obedience  to  a  subpcena,  were  requested  to 
remain  as  witnesses  in  all  the  cases,  we  think 
ther  are  entitled  to  be  paid  for  attendance  io 
each,  case  while  they  attended  as  vdtnesses  in 
that  case,  and  that  they  might  attend  as  wit- 
nesses in  three  cases  at  the  same  time.  It  is  a 
question  of  fact  whether,  while  a  witoess  rc-  ' 
mains  in  attendance,  be  is  attendingas  a  witness 
in  all  the  cases  or  in  some  one  or  more  of  them. 
If  one  case  is  tried  before  the  trial  of  another 
is  begun,  the  attendance  of  a  witness  sbould  not 
be  taxed  in  the  former  case  after  the  trial  is^n- 
ished,  norfHiriitit  to  be  tend  In  the  latter  for 
a  length  of  tune  before  the  trial  whI<A,  under 
all  the  circumstances,  should  be  thought  un- 
reasonable. 

On  the  somewhat  meagre  facts  found  in  the 
superior  court,  and  regu*ding  the  certificates, 
as  prima  facie  evidence,  we  think  Uie  tees  for 
the  attendance  of  witnesses  should  be  taxed  hi 
all  the  cases,  but  that  the  fees  for  their  travel 
should  be  taxed  only  in  the  case  in  which  they 
were  summoned.  We  infer  from  ttie  ccqnee  of 
the  taxation  appearing  in  the  papers  that  the 
witnesses  were  summooed  in  the  first  case,  ■ 
which  is  that  in  which  Henry  8.  Parsons  is  de- 
fendant. 

Tke  order  of  the  Superior  Court  in  the  tare- 
turn  cfeottt  in  thai  earn  is  affirmed.  Intheother 
eatetiheoTtUr  ieretersed/tke  feet  for  ^tratsdtf 
witnems  are  to  be  stricken  from  tkehilU  <(f  eoiti, 
andwhen  thus  corrected,  thetaxation  i»to  beaf- 
firmed.  No  eoite  are  to  be  ailowed  on  (Aew  ep- 
peale. 


Harhin  £.  NASH,  E^r..  ' 

V. 

Town  of  SOUTH  HADLET. 

1.  Where  a  party,  injured  throwb  a 
wut  of  repair  of  a  hi^hwAr.  UTed 
more  thsA  ten  days,  in  a  eonaitioa  in 
which  it  was  possible  for  faim  to  hare 
ven  the  notice  required  by  statute 
ub.  Stat  chap.  63,  |  31),  as  prelimi- 

^  ,         S  MjUB. 
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nary  to  an  action  against  the  town  for 
the  injury  sustained  by  him,  a  notice 
given  by  his  son  'witbin  thirty  days 
after  the  decease  of  the  injured  part^, 
the  sou  being  tbe  ezeeator  named  lu 
his  «rill,  and  baving  been  snbsequeDtly 
to  the  giving  of  such  notice  appointed 
aeentor  upon  tbe  probate  of  the  -will* 
im  lunffleMBt. 

S.  Wbc9«  tbe  LegiBlatare  has  provided 
(or  the  eirdunstances  under  which  a 
notice  may  be  given  by  an  executor 

or  administrator,  it  must  be  understood 
Uiat  it  has  dealt  with  the  whole  subject, 
and  has  provided  for  sJl  the  cases  in 
vhidi  a  notice  byeitber  of  them  will  be 
■uffleient.  The  rule  thus  prescribed  is 
the  only  one  to  be  followetf  * 
8.  If  the  effect  of  this  is  to  deprive  a  per- 
son, or  one  who  represents  him,  of  a 
right  which  he  might  otherwise  have 
had,  such  effect  must  be  held  to  have 
beeo  eontemplaited  by  the  Ziesi«l»> 
tare. 

(H&mpdilre  Filed  October  SO.  18ST.) 

OX  pbuQtifE's  exceptions.  Chetruled. 
Action  of  tort  for  personal  iniuri«  received 
bjr  i^aintifTs  testator  through  dnendant's  neg- 


lie  action  was  bnmgbt  noder  Pub.  Stat, 
diw.  52,  iS  18,  by  Harian  E.  Nash,  asezecutor 
of  Eiastus  Nash,  deceased,  for  in  jury  reodved 
by  his  testator  upon  a  hiriiway  which  de- 
fendant was  bound  to  keep  in  repair. 

On  the  trial  in  the  Superior  Court,  before 
Hasmi,  the  court  ruled  that  the  action  could 
Ht  be  maintained  for  want  of  a  sufflcient  no- 
tioe,  and  ordered  a  verdict  for  the  defendant. 

The  facts  in  relation  to  the  notice  given  are 
•el  out  in  tbe  opinion. 
Mr.  D.  W.  Bond,  for  plaintiff: 
Tbe  court  erred  in  ruling  that  the  action 
could  not  be  maintained  for  want  of  a  sufficient 
notice.  J.  The  notice  served  on  the  defendant 
properly  states  the  time,  place,  and  cause  of  the 
Bjiiry.  2.  It  was  served  within  thir^  days 
sner  tbe  Injury.  8.  There  could  have  been  no 
ndninderstandlng  about  tbe  fact  and  object  of 
the  notice,  for  it  states  hi  whose  behalf  it  was 
given,  and  that  damages  were  claimed  of  tbe 
Km.  4  The  notice  was  signed  by  Harlan  E. 
Nub,  a  son  uf  the  person  Injured,  and  the 
cxecntor  named  in  the  will,  which  will  was 
tftsnrards  duly  admitted  to  probate,  and  the 
SOB  n^Mnnted  'executor,  and  as  executor  he 
bnogiit  this  suit. 

Tbe  executor  named  In  the  will  had  authority 
to  do  what  wag  necessary  to  preserve  his  father's 
otate  and  right  of  property.  He  bad,  at  the 
time  be  gave  tbe  notice,  tbe  right  of  adminis- 
intioD  on  the  estate,  and  be  was  afterwards 
WMrinled.  He  had  the  rigfit  to  give  tbe  no- 
ttn  in  behalf  'of  his  father,  the  person  injured. 
7*0^  V.  Wodum,  ISO  Mass.  m. 
By  Acts  1877,  chap.  284,  it  was  provided 
Hut  the  notice  might  be  given  by  the  person 
i^tnvd,  or  by  someone  in  his  behalf.  Under 
tUl  statute,  notice  was  not  required  to  be  in 
writing.  Acts  1879,  chap.  244,  required  tbe 
Botfes  to  be  in  wri^ng.  signed  by  the  person 
f^^nd.  or  by  somdf  petson     bim  duly  au- 


thorized.  By  Acts  1861,  chap.  288  (now  Pub. 
Stat.  chap.  52,  §  21),  it  was  provided  that  tbe 
notice  should  be  in  writing,  signed  by  tbe  per- 
son injured,  or  by  someone  in  his  behalf.  Tbe 
Act  of  1879  was  repealed  by  the  Act  of  1881. 

The  fact  tiiat  plaintiff  afterwards  became  ad- 
ministrator and  adopted  the  notice  which  he  had 
previously  given  would,  perhaps,  be  snffldent 
evidence  of  compliance  with  the  statute. 

Ta'^OT  V.  tTofrum,  tupra. 

The  preseot  case  is  not  within  the  provision, 
of  Acts  1881,  chap.  286.  now  Pub.  Stat.  chap. 
52,  ^  21.  The  person  injured  lived  more  than 
ten  days,  In  a  condition  such  as  this  cou^  has 
held  it  was  possible  for  him,  within  the  mean- 
ing of  the  statute,  to  have  given  tbe  notifx. 

MitcMl  V.  W<yreat^,  ISS^Mass.  526. 

Mr.  R.  O.  Dwiifht,  for  defendant: 

Tbe  giving  of  the  notice  required  by  statute 
is  a  condition  precedent  to  tbe  m&inteiiance  of 
this  form  of  actioD. 

Oay  V.  Cambridge,  128  Mass.  887. 

Tbe  sufBdeocy  of  this  notice  is  to  be  deter- 
mined by  tbe  court. 

SJiea  V.  Lcmell.  182  Mass.  187,  189. 

The  notice  in  this  action  is  insufficient. 

1.  Because  it  should  have  been  given  by  the 
testator  who  was,  from  tbe  time  of  the  acci- 
dent, August  18,  until  bis  death,  September  A, 
a  period  of  eighteen  days,  of  sufficient  capacity. 

Pub.  Stat.  chap.  52,  g  21. 

Though  phy^cally  uoable  to  give  the  notice, 
testator  was  not  so  mentally  incapacitated  that 
be  could  not  have  given  the  notice  through 
some  other  person. 

MiteheU  v.  Woreetter,  129  Mass.  625,  628. 

2.  Because,  even  though  testator  had  been 
mentally  and  physically  unable  to  give  the  no- 
tice before  death,  that  given  by  plaintiff  is  in- 
sufflcieni;  as  be  had  not,  at  the  time  of  giving 
it,  been  appointed  executor. 

Pub.  Stat.  chap.  52,  ^  21. 

The  authority  eiven  by  Stat.  1881,  chap.  288, 
now  iucorporated  into  Pub.  Stat.  chap.  52,  ^  21,  ■ 
to  an  executor  or  admintstrator  to  give  such 
notice  within  thirty  days  after  his  appoint- 
ment, renders  inapplicable  the  reasoning  and 
decision  of  this  court  hi — 

Taylor  V.  Wotmm,  180  Mass.  494. 4Sin. 

Devens,  J.,  delivered  the  opinion  of  the 

court: 

In  the  case  at  bar,  tbe  party  injured  lived 
more  than  ten  days  in  a  condition  m  which  It 
was  possible  for  him  to  have  ^ven  the  notice 
required  by  statute,  as  preliminary  to  an  action 
against  the  town  for  tbe  Injuni'  sustained  by 
him.  Mitchell  v.  Wffree^.  ISO  Mass.  525; 
Pub.  Stat.  chap.  52,  §^  19-21.  Tbe  notice 
which  Is  claimed  to  be  sufficient  under  the  stat- 
ute was  in  fact  given  by  bis  son  within  thirty 
days  after  the  decease  of  the  injured  part^ — 
the  son  being  tbe  ^ecutor  named  in  his  will, 
and  having  teen  subsequently  to  the  giving  of 
such  notice  appointed  executor  upon  the  pro- 
bate of  the  will.  Without  passing  upon  tbe 
question  whether  a  notice  given  by  one  who  is 
subsequently  appointed  executor  of  an  Injured 
party  is  now  sufficient,  although  given  previ- 
ous to  bis  appointment  as  such,  if  it  is  in  other 
respects  in  compliance  with  the  statute,  we 
proceed  to  consider  tbe  contention  of  tbe  plain- 
tiff that  a  sufficient  notice  may  be^ven  by  an 
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«xocutor,  even  when  the  party  Injured  has  sur- 
vived ten  da^  or  more,  not  exceeding  thirty 
days,  and  during  that  time  was  himself  of  suf- 
ficient capacity.  The  statute,  chap.  53,  ^  19, 
has  provided  that  a  notice  in  writing  shall  be 

given  by  the  party  injured,  or  someone  on  bis 
ebalf,  within  thirty  days  after  the  injury,  to 
the  town  claimed  to  be  responsible  therefor; 
"  but,  if  fromfAysicalor  mental  incapacity  it  is 
impossible  for  tne  person  Injured  to  give  the 
notice  wiUiin  ttabtime  provided  in  said  section, 
he  may  give  the  same  within  ten  days  after 
such  incapacity  is  removed;  and  in  case  of  bis 
deatli  without  having  given  the  notice,  and 
without  having  been  for  ten  days,  at  aoy  time 
after  the  injury,  of  sufficient  capacity  to  give 
the  notice,  the  executor  or  administrator  may 
^ve  such  Dotice  within  thirty  days  after  his  ap- 
pointment."  Pub.  Stat.  chop.  52,  %  21. 

Il  was  held  in  Taylor  v,  Wobtirn,  180  Mass. 
484,  that  a  notice  might  be  given  by  one  who 
was  the  father  of  the  person  injured,  and  un- 
titled to  administer  on  bis  estate,  and  who  was 
afterwards  appointed  administrator,  aa  a  per- 
son giving  it  on  his  behalf.  This  case  was  de- 
cided under  Stat  1877.  chap.  234,  which  statute 
contained,  in  terms,  no  provision  for  any  notice 
which  might  be  given  by  an  executor  or  ad- 
ministrator. '  Such  provision  is  first  found  in 
Slat.  1831,  chap.  236,  and  is  embodied  in  Pub. 
Stat.  chap.  52,  21,  above  recited.  The  plsin- 
ti^  urges  that  this  cose  is  governed  by  precisely 
the  same  rules  of  law  in  respect  to  the  death  of 
the  person  intured  without  giving  notice,  as 
Isthecaseof  Tat/tor  v.  W^m.  Buttbism^- 
ment  loses  sight  of  the  fact  that,  since  that 
-case  was  decided,  provision  has  been  made  for 
tlic  circumstances  under  which  an  executor  or 
administrator  may  give  notice,  and  that  the 
ca.se  at  bar  is  not  within  them.  It  is  true  that, 
if  the  law  had  remained  as  it  was  when  Taylor 
V.  Wt^tirn  was  decided,  tiienotlcein  the  case  at 
bar  would,  under  that  decision,  have  been  held 
sufticieiit.  But  when  the  Legislature  has  pro- 
vided for  the  circumstaoces  under  which  a  no- 
tice msy  be  given  by  an  executor  or  adminis- 
trator, it  must  be  understood  that  it  has  dealt 
with  the  whole  subject,  and  has  provided  for 
all  the  cases  in  which  a  notice  by  either  of 
them  will  he  sufficient.  If  the  effect  of  this  is 
to  deprive  a  person,  or  one  who  represents  him, 
of  a  right  which  he  might  otherwise  have  had, 
sucii  euect  must  be  held  to  tiave  heeu  contem- 
plated hy  the  licgislature. 

The  liability  to  which  ^towns  are  subjected 
for  injuries  caused  by  defective  ways  isentirely 
statutory,  and  the  t»ovitions  of  Uie  statute  id 
Tecard  to  notice  must  be  followed  in  order  to 
subject  them  to  it.  The  construclion  by  which 
it  was  held  in  Taylor  v.  Wolmrn  that  "  the  stat- 
ute authority  for  another"— to  wit,  for  a  person 
in  his  stead — '*  to  act  for  the  person  interested, 
and  the  clear  purpose  manifested  thus  to  act 
for  his  deceased  son,"  on  the  part  of  the  father, 
authorized  a  decision  that  a  notice  given  after 
the  decease  of  the  son  by  the  father,  within 
thirty  da^  after  the  injnry,  was  sufficient,  is 
not  permissible  after  the  legislature  has  pro- 
vided by  whom  and  under  what  circumstances 
a  notice  shall  begiven  when  the  party  injured 
has  deceased.  The  rule  thus  prescribed  Is  the 
onlv  one  to  be  followed. 
iktceptiims  overrules.  - 


Quincy  A.  SEWABD 
r. 

OUbert  W.  ARMS  et  al. 

1.  TochargeacorporatlooMtnuteeofa 

defendant,  it  must  affirmatively  appear  j 
that  it  has  goods,  effects,  or  oramts  of  | 
the  defendant  in  its  hands. 

3.  Where  the  trustee  is  sought  to  be 
charfped  by  reason  of  alleged  indebted- 
nesB  to  defendant  for  washing  done  by 
his  wife*  the  answers  of  the  trustee,  upon 
informationand  belief , that  thehasbaad, 
in  making  the  contract,  acted  m  a«ent 
of  his  wife,  must,  in  the  absence  of  any 
'other  evidence,  be  taken  aa  tme,  in  a 
case  ^faere  plaintiff  rested  his  case 
against  the  trustee  wholly  upon  its  an- 
swers. 

8.  By  Pub.  Stat.  chap.  147,  g  4.  work  of  do^ 
ing  washing  bjr  the  Wire  for  a  person 
other  than  her  husband  and  children 
must,  "unless  there  is  an  expressagree- 
ment  on  her  part  to  the  contrary,  be 
presume:!  to  be  performed  on  her  sspa* 
rate  aecouat." 


(Hampstafi 
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NplaintiCf's  appeal.  Judgment  affirmed. 
Smith  College,  summoned  as  trustee  of  de- 
fendant, denied  that  it  bad  funds  of  defendant 
in  its  hands;  and  alleged  that  it  owed  deCnd- 
ant's  wife  for  washing  done  by  ber;  that  it  was 
informed  that  she  had  filed  a  cerUficate  of  her 
intention  to  do  business  on  her  sole  account: 
that  the  washing  wasdone  on  ber  sole  aocoaot, 
and  the  sum  due  therefor  is  not  subject  to  de- 
fendant's debts. 

The  treasurer  of  the  college  answered,  to  in- 
terrogatories, that  he  underatood  the  cootaci 
was  between  the  college  and  defendaut's  wife; 
that  he  had  understood  more  than  a  year  tbit 
the  college  was  holden  to  her  personally  fct 
the  work;  he  had  heard  that  her  certificate  had 
been  filed  more  than  a  year:  that  the  balance 
due  her  was  for  last  term's  washing;  that  d^ 
fendant  was  understood  to  be  agent  of  bis  wife, 
who  claims  the  balance  due. 

Plaintiff  did  not  mimmcm  in  the  claimant,  or 
file  allegations,  or  offer  evidence. 

The  trustee  was  diflcfaai^;ed,  and  plaintiiT^)- 
pealed.  ^ 
Mr.  Charles  O.  Delano,  for  phtintifl: 
The  question  whether  tbedebt  belongs  totbe 
defendant  or  to  his  wife  is  a  conclusion  of  law, 
to  be  deduced  only  from  the  facts  of  the 
answer  which  legitimately  tend  to  establish  it 
Moi'Uandv.  jXttU,  187  Mass.  841;  Jl^ti*terv. 
lhamingham  &  L.  R.  R.  Co.  181  Slass.  281. 

It  is  admitted  that  the  contract  on  which  tiie 
indebtedness  arises  was  made  between  the  trus- 
tee and  the  defendant  in  his  own  right.  The 
wife  was  never  known  as  a  party,  nor  has  she 
asserted  a  right  as  princdpal. 

Maine  F.  <fc  M.  Int.  5».  v.  WeOu,  7  M« 
488. 

Facte  alleged  upoa  the  information  and  be- 
Uef  of  the  affiant,  not  a  contracting  party, 
and  of  which  the  trustee  had  no  notice,  ait  in- 
admissible to  vary  its  liability  under  the  con- 
tract. ^  *  r 
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A  cerliflcate  had  not  been  filed  at  the  time 
the  contract  was  first  entered  into.  The  wife 
•could  not  afterwards  take  an  assignment  of 
ibe  defeodaofs  right  of  action,  or  claim  the 
benefit  of  it,  except  under  a  contract  with  him, 
■which  she  is  not  authorized  to  make.  See 
agrac;  defined. 

Woodward  r.  Bpuir,  1  Mass.  (L.  ed.)  281.  1 
New  Eng.  Rep.  729,  141  Mass.  S87;  2  Kent, 
Coin.«4I. 

Mr.  Willlui  G.  BaMett.  for  trustee: 

The  trustee  was  rightly  discharged.  It  was 
DOt  affirmatively  proTed  by  the  answers  of  the 
alleged  trustee  that  it  is  cbargeaUe,  which  en- 
titled it  to  be  discharged. 

Puh  Stat.  chap.  1^,  §  17;  P&rter  v.  SteteM, 
tCusb.  530. 

It  answered  fully  as  it  was  informed  and  be* 
liered. 

Fag  T.  Aon,  111  Mass.  154, 156;  Botticick  v. 
Aim,  99  Mass.  460;  8haw  v.  Bunker.  2  Met. 
378;  CUnton  Firtt  Nat.  Bank  v.  Bright,  126 
Kan.  585. 

Tbe  college  was  not  liable  todefendant  in  an 
-  action ,  which  is  the  usual  test  whether  the  al- 
leged trustee  is  chargeable. 

/SeW  T.  Crawford,  6  Gray,  118,  117;  Cbi^v. 
Datit,  100  Mass.  124;  MauaehtuetU  Nat.  Bank 
r.  BttOoek,  120  Mass.  86,  88. 

There  is  enoi^h  evidence  to  overcome  any 
presumptioD  that  tbe  wife  was  working  for  the 
Inisbsnd  in  doin^  wasbing  for  the  college. 

It  was  for  plaintiff,  if  he  wished  to  charge 
the  allt^ed  trustee,  to  summon  io  the  clafmant 
and  have  tbe  title  settled. 

Mortland  v.  Littif,  187  Mass.  330.  See  Sffiee- 
Aax  V.  3fartton,  1»2  Mass.  161. 

Field.  delivered  the  opinion  of  the  court: 
To  charge  the  corporation,  which  is  tbe  al- 
leged trustee  in  this  ca.se,  it  must  affirmatively 
appear  from  its  answers  that  it  has  credits  of 
the  defendant  in  its  hands.  Porter  v.  Stnens, 
•  CoHh  580. 

It  appears  from  these  answers  that  tbe  tnis- 
tee  is  mdebted  for  washing  done  by  the  wife  of 
tbedefeodant;  that  the  contract  for  the  wash- 

.  was  made  by  it  with  thedefendant,  but  that 
it  IE  informed  and  believes  that  tbe  defendant, 
in  makiDg  the  contract,  acted  as  the  agent  of 
liis  wife,  and  that  it  understands  that  tlie  in- 
debtedness is  to  the  wife.  By  Pub.  Stat.  chap. 
147,  t$  4,  this  work  of  doing  wadiing  bv  the 
wife  for  a  person  other  than  her  buslMind  and 
diildrea  must,  "  unless  there  is  an  express 
■greemait  on  her  part  to  the  contrary,  he  pre- 

■  RnKd  to  be  performed  on  her  separate  ac- 
coani."  It  may  be  that  if  tbe  trustee  and  the 
defeodant  agreed  together  that  tbe  defendant 
ahonld  have  this  washing  done,  and  the  bua- 
band  employed  his  wife  to  do  it,  this  would 
tmd  to  show  that  she  was  working  for  her 
Inuband,  and  that  the  trustee  was  indebted  to 
Voe  husband.  But  the  answers  of  the  trustee, 
upon  information  and  Iwlief,  that  tbe  hus- 
band, m  making  the  contract,  acted  asagentof 
the  wife,  must,  in  the  absence  of  any  other  evi- 
dence, be  taken  to  be  true.  Fay  v.  Seara,  111 
JUb.  154,  156;  CiinUm  Firtt  Nat.  Bank  v. 
BH^,  m  Mass.  685. 

Toe  question  does  not  arise  whether  tbe 
plain  tiff  might  jiot  have  allied  and  proved 
Uiat  the  defendant  made  the  contract  on  his  own 


account  (Pub.  Stat.  chap.  188,  g  17),  or  whether 
the  wife  might  not  have  been  summoned  in 
88  a  claimant,  and  this  issue  tried  upon  evidence 
produced  by  the  plaintiff  and  ue  daimant. 
Tbe  plaintiff  rested  his  case  against  t^  trustee 
whoUy  upon  its  answers.  See  Mortland  v. 
Little,  187  Mass.  889;  ShMhany.  Marston,  182 
Mass.  161. 

The  judgment  discharginff  the  Mittee,  and/or 
ite  coeta,  must  be  affirm^. 


Heniy  L.  BASSETT 

CONNECTICUT  RIVER  R.  R.  CO. 

1.  Under  Pub.  Stat.  chap.  112,  g  214. 
which  provides  that  a  railroad  cor- 
poration shall  be  responsible  for  prop- 
erty injured  by  fire  oommunicated  by 
its  locomotives,  such  corporatdoo  is  not 
liable  for  tbe  yalne  of  ^ oods  destroyed 
by  fire  while  in  its  possession  under 
a  contract  which  fully  covers  the  rights 
and  liabilities  of  both  partiee  regardii^ 
them,  as  a  contract  for  carriage. 

2.  Such  statute  was  not  intended  to  pre- 
vent property  owners  and  railroad  cor- 
porations makinff  contracts  determin> 
inft  their  respective  rights  and  dntiea 
relating  to  particular  property,  ortoap* 
ply  to  ^ses  where  each  contracts  have 
been  made.  Not  Ib  there  any  difference 
in  this  regard  between  express  and  im- 
plied contracts. 

8.  Where  plaintiff  had  employed  defendant 
as  a  common  carrier  to  transport  bis 
^oods,  tbe  defendant  was  bound  to  carry 
the  goods,  and  was  an  insurer  of  them 
until  the  transit  ended,  and  was  then 
liable  only  as  a  warehouseman  for  any 
want  of  ordinary  care  during  such  rea- 
sonable time  as  they  should  remain  in 
its  coetody,  awaiting thecall  of  the  con- 
signee. 

4.  Such  contract  is  an  entire  one;  and 
although  there  is  no  separate  chaise  for 
storage,  yet  the&eiifht  to  be  paid,  fixed 
by  the  company  as  a  compensation  for 
the  whole  service,  is  paid  as  well  for 
the  temporary  storag>e  as  for  the  car- 
riage. 

5.  Where  goods  have  been  destroyed 
while  in  the  possession  of  defendant  un- 
der such  a  contract,  the  plaintiff  must 
seek  his  remedy  under  it,  and  the  stat- 
ute referred  to  does  not  apply. 

(Hampden— Filed  October  30, 188T.) 

ACTION  under  Pub.  Stat.  chap.  112,  g  214. 
to  recover  damages  for  the  destruction  of 
goods  by  Are.   Judgment  for  defendant.  4f- 

firmed. 

At  the  trial  in  the  superior  court  the  follow- 
ing facts  were  agreed  upon: 

That  tbe  defendant  owned  and  operated  a 
railroad  in  this  Commonwealth;  ana  that,  on 
March  80.  1887,  its  freight  depot  at  Chicopee 
was  destroyed  by  fire  whidi  oi|(gh)^Jp<},-rt,|2 
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H.,  and  was  caused  by  sparks  from  a  looomo- 
tive  vbich  set  Are  to  t^es  of  cotton  which 
stood  on  the  platform  of  said  depot;  that  the 
fire  was  communicated  directly  to  the  said 
building  destroying  it  with  its  contents,  includ- 
ing the  goods  01  the  plaintiff,  which  consisted 
of  numerous  articles  of  household  furniture 
and  clothing  for  himself  and  family,  which 

foods  were  pbced  on  board  the  can  at  Provi- 
ence,  R.  I.,  for  transportation  to  Cbkopee, 
where  plalntiflF  had  gone  to  live;  that  the  goods 
were  properly  packm,  and  arrived  in  Ohicopee 
in  due  course  and  time,  on  Saturday,  March 
36;  were  taken  from  the  Cars  on  the  afternoon 
of  that  day  and  placed  in  the  said  freight  de- 
pot, where  they  remained  untilthebuUdfngand 
the  goods  were  destroyed  by  said  fire;  that 
some  time  during  the  day  on  which  the  goods 
arrived  at  Chicopee,  a  teamster,  not  in  the  em- 
ploy of  the  defendant,  nor  under  the  direction 
or  control  of  Its  agent  at  Chicopee,  nor  at  bis 
request  or  suggestion,  told  the  plaintiff  that 
some  goods  hea  arrived  directed  to  him,  and 
solicited  the  job  of  teaming  tliem,  "wheneTer 
the  plaintiff  Was  ready  to  have  them  removed." 
All  these  goods  were  shipped  and  arrived  at 
one  time,  and  plafntift  had  no  other  goods  in 
course  of  transportation  for  Chicopee.  The 
plaintiShad  no  other  information  of  the  arrival 
of  the  goods,  and  was  not  asked  or  notified  to 
remove  the  same. 

Judgment  was  entered  for  the  defendant,  and 
the  plaintiff  appealed. 

Mr.  Luther  White,  for  plaintiff: 

The  statute  reads  as  follows:  Every  rail- 
road corporation  and  street  railway  company 
shall  be  responsible  in  damages  to  a  person  or 
corporation  whose  buildings  or  other  property 
may  be  injured  by  fire  oommunicated  by  its 
locomotive  engines,  and  shall  have  an  Insura- 
ble Interest  in  the  property  upon  Its  route  for 
whlcb  it  may  so  be  held  responsible,  and  may 
procure  insurance  thereon  in  its  own  behalf. 

Pub.  Stat.  chap.  113,  %  214. 

The  question  raised  ^yy  the  case  stated  is 
whether  goods  which  have  arrived  at  their 
destination  and  are  stored  by  the  carrier  to  await 
removal  by  the  owner,  but  who  is  not  directly 
Dotiitedof  their  arrival,  or  requested  to  remove 
the  same,  are  included  in  the  indemnity  fur- 
nished by  the  general  and  broad  terms  of  the 
statute.  The  plaintiff  so  contends,  and  submits 
the  following  reasons: 

1.  The  common  law  provides  a  remedy  for 
those  who  suffer  by  the  negligent  tise  of  loco- 
motives. The  Feroedy  so  provided  extends  to  all 
whosufferfrom  that  cause,  whetherthedamage 
falls  on  property  for  which  the  railroad  are 
Tffiponsibfe  as  bailees,  or  on  property  bQrond 
their  control. 

Story,  Bailm.  §  450  a. 
'  The  statute  is  remedial,  and  by  the  general 
rule  of  construction  for  such  statutes  ^onld 
receive  a  liberal  interpretation. 

Graf/  V.  Beniutt,  9  Met.  627. 

This  rule  has  been  recognized  and  applied 
in  the  decisions  hereafter  cited. 

The  evident  intention  of  the  statute,  as  drawn 
from  the  language  used,  is  to  make  corpora- 
tions responsible  for  all  injuries  from  fire  caused 
by  their  locomotives. 
710 


Quigleg  v.  Stoetihridge  AP.  S.  R.  Al- 
len, 440. 

The  reasons  for  ^p^ting  indemniw  for  the 
property  of  the  plsmtifl,  which  was  destroyed 
as  stated,  are  as  strong  as  in  the  case  of  prop- 
erty which  was  not  within  the  control  of  the 
corporation,  but  in  the  same  building  and  was 
destrcFfed  %  the  same  fire.  Both  claimuls 
suffer  from  the  same  cause;  and  there  is  a 
manifest  failure  of  justice  if  there  is  not  the 
same  remedy  for  both. 

The  language  used  in  Hoaa  v.  Boston  dt 
W.  R.  R.  Co.  6  Allen,  87,  in  reference  to 
the  distinction  between  responsiMli^  for  mova- 
ble property,  and  for  buildings,  which  was 
one  of  the  points  made  the  defendant  in 
that  case,  is  applicable  to  the  case  at  bar. 
"  The  claim  for  an  indemnity  is  as  strong, 
and  the  necessity  and  expediency  of  creat- 
ing the  liablhtv  are  as  great,  whether  the 
property  injured  or  consumed  is  of  afixed  and 
permanent  nature,  or  of  a  kind  to  be  moved  or 
changed  at  the  pleasure  of  the  owner." 

If  the  plaintiff  had  taken  possesBtoi  <A.  bis 
property  and  stored  it  in  a  part  of  the  same 
building  which  was  occupied  as  a  private  wuv- 
house,  and  it  bad  there  been  burned  In  thetnan- 
ner  stated,  the  case  would  have  been  entirely 
covered  by  the  decided  cases. 

Rou  V.  Boaton  <6  W.  R.  R.  Co.  mipra;  Quigiejf 
V.  Stoekbridge  <£  P.  R.  R.  Go.  8  Allen,  440; 
Grand  Trunk  R.  Co.  v.  Richardaon,  91  U.  S. 
454(38  L.ed.S56). 

It  cannot  be  said  there  is  any  leas  necessity 
for  indemnity  for  goods  which  are  left  io 
the  depot  of  the  defendant  than  for  goods 
which  might  be  deposited  in  a  private  ware- 
house in  the  same  building,  nor  any  argu- 
ment for  expediency  or  public  policy  thti 
does  not  equally  apply  in  the  one  case  as 
well  as  in  the  other.  The  statute  is  bnnd 
and  general,  and  affords  a  remedy  for  in- 
juries by  fire  from  locomotives,  to  all  kinds 
of  property,  io  all  possible  locations,  in  every 
variety  of  situation,  where  no  remedy  exists  at 
the  common  law.  As  stated  in  Rots  v.  BoUc^ 
&  W,  R.  R.  Go.  tupra,  "the  statute  prescribes 
a  clear,  plain  rule,  arbitran^,  it  is  true,  but  one 
which  can  be  easily  and  intelligibly  admiim- 
tered."  To  hi^d  otherwise  Is  to  engraft  anex- 
ception  on  the  plain  words  of  the  statute.  If 
the  Legislature  intended  to  have  the  sUtute 
applied  in  any  restricted  sense,  it  seems  strangs 
they  did  not  add  some  qualifying  word  or 

Sartv.  Weatern  B.  R.  Corp.  18  Met.  90.  - 

3.  The  judicial  interpretation  given  to  Ihf 
statute  has  been  continuously  in  the  line  ot  a 
liberal  application  of  the  remedy,  and  ip  "c- 
cordonce  with  the  general  rule  for  the  oiUt- 
pretation  of  ismediu  statutes. 

In  the  first  case  in  this  Commonwealth,  it 
was  applied  to  the  case  of  a  fire  which  was  not 
communioited  directly  from  the  engine,  hu' 
intermediately  through  a  spark  from  a  bdlaine 
set  on  fire  by  a  locomotive.  And  the  hlKiu 
doctrine  in  reference  to  proxitna  oivta  *» 
adopted  instead  of  the  narrow  one  which  isbew 
In  some  States. 

Hart  V.  Western  R.  R.  Corp.  tupra. 

Id  the  next  case,  in  point  of  time,  the  coatt 
declares  that  the  statute  was  Intended  to  coter 
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dama^  to  bafkUngB  standing  on  land  a  part 
of  which  had  been  conveyed  to  the  corporation 
v>  we  for  railway  porpoees. 
l^n  V.  BotU>n  diW.  B.  S.  Corp.  4  Cush. 

m 

TheD  H  was  declared  Uut  tools,  patterns, 
tod  lumber  in  a  shop,  and  a  fence,  were  such 
pn^ierty  as  the  statute  intended  to  inoride  In- 
demnity  tor. 

TVvafeT.  Bartfbra  AN.H.B.B.O0. 16  Oray, 
71. 

In  Ron  T.  Awbm  A  W.  R.  R.  Oo.  6  Allen, 
67,  it  was  applied  to  personal  property  in  an 
open  shed,  and  to  trees  growing  on  the  land. 
In  QitigUff  v.  Stockbridge  <&  P.  R,  B.  Oct.  8  Al- 
len, 440,  H  was  applied  to  bnildings  standing 
OD  laod  of  the  corporation  by  its  consent.  Bub- 
sequent  cases  have  declared  the  same  remedy 
sppHcable  to  grass  and  trees  half  a  mile  dis- 
tant, and  to  a  dwelling  1,600  feet  distant;  and 
trateesaod  lessees  operatiag  a  railroad  are  lia- 
Ue  aa  well  as  the  c<»poration  to  which  the 
franchise  was  granted. 

Ariejr  Biutem  R.R.C0.K  Mass.  414;  Saf- 
ford  T.  Boston  A  Me.  R.  R.  108  Haas.  688; 
Daikitis  V.  Hart,  118  Mass.  548;  Davit  v.  Proisi- 
ienee  <t  W.  B.  B.  Co.  121  Mass.  184. 

The  same  libera)  principle  of  interpretation 
has  been  affirmed  in  Piene  v.  Worcester  A  N. 
&  fi.  Or.  106  Haaa.  190. 

SniDar  statates  of  other  States  have  recdved 
a  Kbsal  interpretation. 

Grand  Trunk  R.  Oo.  v.  Riekanbon,  91  0. 
S.  454  (23  L.  ed.  866);  Booktett  v.  Goncard  B. 
R.  88  N.  H.  242;  Rowell  v.  R.  R.  67  N.  H.  182; 
Pratt  V.  Atlantic  A  8t.  L.  R.  R.  Co.  43  Me.  580. 

The  language  of  Strong.  J.,  in  Grand  Trunk 
S.  Co.  V.  JUchardmni,  tupra,  is  especially  ap- 
plicable, and  seeniB  to  cover  c»mpletely  the 
podtkm  of  the  plaintiff. 

Tbe  only  exception  to  be  found  la  in  Ohap- 
manY.  AtiarUie  A8t.L.B.  B.  Co.  87  Me.  82;  and 
oooceming  this  exceptional  case,  Bicielow,  Ch. 
J.,  in  Bm  r.  Bo^on  A  W.  R.  B.  Co.  6  Allen, 
97,  lays  it  "  serres  to  show  the  embarrassment 
vUch  would  be  occasioned  if  wa  departed  from 
the  plain  and  literal  interpretation  of  the 
bDmaK  of  the  statute." 

Im  language  of  the  Supreme  Court  of  New 
Hampshiie  is  stll)  stronger:  "  The  manifest 
intomon  of  the  Legislature  was  to  cast  upon 
the  iffoprieton  of  railroads  the  substantial  lia- 
bility of  insurers." 

BowO.  V.  R.  B.  57  N.  H.  182;  Smith  v.  Bo$- 
<n4ire.&i2L68N.H.  26. 

&  Ifwectmrider  the  subject  from  another 
point  ot  view  we  are  brought  to  the  same  con- 
dnsloa. 

The  enactment  of  the  statute  seems  to  be  a 
Rtam  to  the  ancient  doctrine,  so  far  as  rall- 
niads  are  concerned,  in  regard  to  the  HablU^ 
of  tbe  master  of  any  premises  on  which  fire  u 
Undled.  for  damages  caused  by  it,  as  tbe  law 
■tood  prior  to  the  Act  of  6  Anne,  chap.  81,     6, 7. 

An  action  on  the  case  lies  upon  the  general 
ctHtom  of  tbe  realm  against  the  master  of  a 
booBe^  if  a  fire  be  kindfed  there  and  consume 
tk  house  or  goods  of  another. 

'Com.  Dig.  AcHon  upon  the  Oate  Jbr  Segh' 
gmee.  A,  6. 

It  was  formerly  holden  ibai  it  a  6re  broke 
ootaoddentally  ui  a  man's  bouse  and  raged  to 
thatdqiree  as  to  bum  his  neighbor's,  that  he  in 
iXiaai 


whoae  bouse  the  fire  first  happened  was  liable 
to  an  action  on  the  case  00  the  general  custom 
of  the  realm. 

Bac.  Abr.  Action*  on  the  Caae  for  Ii\yury  to 
Man't  Peraon  or  Property,  F. 

If  my  fire,  by  misfortune,  bums  the  goods 
of  another  man,  be  shall  have  an  action  on  the 
case  against  me. 

Rolk,  Abr.  AoHon  »ur  Cam.  B;  Add.  Torts: 
p.  866. 

The  rigor  of  the  common-law  rule  was  re- 
laxed by  tbe  statute  cited,  and  by  the  sulMie- 

auent  Statute  14  Qeo.  111.  chap..  78,  §  86;  but 
lese  statutes  reapecting  accidental  fires  do  not 
apply  to  where  the  fire  originated  from  loco- 
motive engines  which  are  run  without  parlia- 
mentary authority. 
Jonet  V.  Fettiniog  R.  Co.  L.  R.  8  Q.  B.  783. 
When  the  Legislature  grants  authority  to  run 
locomotive  engines, — dangerous  machines, — * 
the  owners  of  which  arc  reaponsibte  for  all  dam- 
ages caused  by  them  unless  exempted  by  legis- 
lative Act,  and  at  tbe  same  time  oonples  with  the 
grant  tha  restriction  that  the  proprietor  "  shall 
be  responsible  in  damages  to  a  person  or  cor- 

K ration  whose  buildings  or  other  property  may 
injured  by  fire  communicated  by  the  loco- 
motive," the  natural  and  irresistible  inference 
is  that  the  responsibility  thus  imposed  must  be 
as  great  as  existed  in  case  of  uidse  who  ran 
without  Iwislatlve  authority. 

The  result  of  this  consideration  leads  to  the 
conclusion  that  the  statute  places  on  the  de- 
fendant tbe  liability  for  damage  by  fire  which 
existed  prior  to  theStatute  of  6  Anne,  chap.  81, 
6,  7.  As  there  were  no  exceptions  to  that 
responsibility  pertinent  to  this  case,  in  tbe  an- 
cient doctrine,  the  statute  should  receive  a  like 
construction. 

4.  The  reasons  given  In  Chapman  y.  AUan- 
tic  A  8t.  L.  R.  B.  Co.  37  Me.  98,  for  not  hold- 
ing the  railroad  responsible  for  the  loss  of  a  pile 
of  posts  by  fire  communicated  from  the  engine, 
whether  sound  or  not,  do  not  apply  in  tbe  case 
at  hai.  It  was  entirely  practicable  for  the  de- 
fendant to  protect  itself  by  a  policy  of  Insur- 
ance on  the  contents  of  its  station;  and,  aside 
from  the  provisions  of  tbe  statute,  it  had  an  in- 
surable interest  in  such  oontents. 

6.  The  phrase  "along  its  route."  which  is 
used  in  the  Vermont  statute,  has  been  construed 
to  cover  property  both  personal  and  real  in 
proximity  to  the  rails  upon  which  the  engines 
run,  both  within  and  outside  of  the  location  of 
the  road. 

Qraad  7Vun<t  R.  Co.  t.  Biehardton,  01 U.  8. 
454  (23  L.  ed.  856). 

The  expression  in  the  Massachusetts  statute, 
"upon  its  route,"  is  certainly  as  favorable  to 
tbe  plaintiff. 

So  m  Baron  v.  Eidre^,  100  Mass.  466,  the 
fire  occurred  in  New  York,  where  no  subta 
stetute  exists. 

QrieeeU  v.  Sotitatonie  B,  B.  Go.  1  Conn.  (L. 
ed.)  891,  4  New  Eng.  Rep.  86,  64  Conn.  447, 
was  cited  in  the  superior  court  as  tending  to 
show  that  it  was  not  the  intention  of  tbe  stetute 
to  provide  indemnity  for  property  in  the  cus- 
tody of  the  railroad.  Loomis,  J.,  says:  "  The 
statute  is  cleariv  remedial,  and  ought  to  be 
construed  liberally  to  effectuate  the  intention 
of  the  LegislatQie,  which  was  to  give  the  own* 
era  of  property  along  the  route  of  t^e  railroad 
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indemnity  for  the  loss  of  all  property  that 
might  reasonably  be  said  to  be  exposed  to  dan- 
ger  from  the  source  referred  to."  Thisexpres- 
^on  IS  certainly  as  strong  as  thecase  called  for. 
The  point  before  the  court  for  decision  was,  Do 
the  words  "other  property"  embrace  fences, 
growing  trees,  and  herbage!  It  was  decided 
uey  were  included  in  the  expression.  And  the 
a^^ment  was  urged  thai  the  remark  wpar- 
ently  exclnded  property  in  the  stations  of  the 
company.  NoUiing  of  the  kind  was  decided. 
The  attention  of  the  court  was  not  called  to 
such  a  distinction;  there  was  no  occasion  for  ita 
coDsideration,  and,  besides,  the  language  is 
broad  enough  to  fairly  embrace  property  stored 
in  the  stations  of  the  raUroad. 

Metsn.  George  H.  Stearas  andOldetm 
WellSf  for  defendant: 

1.  Defendant  contends  that  goods  to  which 
h  bolda  the  relation  of  common  carrier  or  ware- 
houseman are  not  within  the  protection  of 
Pub.  8tat  chap.  112,  g  214. 

Qeneial  liability  was  first  imposed  by  Acts 
1840.  chu).  86.  g  1.  The  manifeflt  reason  for 
this  legluatlon  is  given  in  many  of  the  ded- 
sions.  It  is  because  the  railroad  companiefl  have 
the  ri^t  to  take  astripof  land  from  owner 
and  without  his  consent,  and  traverse  the  same 
day  and  night  with  locomotlTes  which  scatter 
fire  along  the  margin  of  the  land  not  taken, 
thereby  subjecting  property  near  the  line  to  ex- 
traordinary hazard,  in  which  all  tiie  benefit  ac- 
crues to  the  raUroad,  withoutanyadTantageto 
the  ownw  of  the  property. 

OTit$eU  V.  HouaaUmie  R.  R.  Go.  1  Conn.  (L. 
ed.)  891,  4  New  Eng.  Rep.  85,  64  Conn.  447; 
Bart  V.  Wutem  R.  B.  G&n.  18  Met.  99;  HotOc- 
tttt  V.  Concord  R.  R.iS16¥C.  H.  242;  Lyman  v. 
Botton  (£  W.  R.  R.  Corp.  4  Cush.  388;  Grand 
Trunk  R.  Co.  t.  Bkhardmm,  1)1  U.  8.  464  (28 
L.  ed.  86fl). 

It  is  submitted  that  the  statute  doea  not  give 
the  owner  of  property  deatroved  ttie  r^ht  to 
recover  in  eve^  instance  in  which  he  can  show 
that  it  was  destroyed  by  flre  communknted  by 
a  locomotive  engine. 

It  is  submitted  that  goods  wrongfully  upon 
the  land  of  the  company  are  not  protected. 

Quigley  v.  StockMige  AP.R,R.Oo.  8  Al- 
len, 488;  Cfrand  lYunk  B.  Go.  v.  Rii^ardaon, 
tupra, 

A^ao',  where  owner  baa  been  guilty  of  n^i- 
gence  in  the  care  of  hie  property. 

Roas  v.  Boston  &  W.  B.  R.  Co.  6  Allen,  87. 

This  is  analogous  to  the  construction  given 
to  other  remed^l  statutes  of  like  nature,  such 
as  damages  on  highways,  damages  for  dogs, 
damages  for  unguarded  devator-wells. 

Tayior  v.Oarew  iffg.  Co.  2  Mass.  (L.  ed.)271, 
8  New  Eng.  Rep.  87$,  143  Mass.  470.  and  cases 
cited. 

Aid  in  ctmstruing  the  first  clause  of  the  stat- 
ute may  be  derived  from  the  subsequent  clause 
{ifaH  V.  Western  R.  R.  Corp.  mpra),  which 
gives  the  corporation  an  Insurable  interest  in 
property  "along ita  route."  The  statute  now 
reads  "  upon  its  route." 

The  decision  by  this  court  that  a  railroad 
company  is  liable  under  the  statute  for  dam- 
ages along  its  line  by  fires  communicated  by 
locomotives  of  lessees  QngermtU  v.  Stoekbri^ 
A  P.  R.  R.  Go.  8  Allen,  488;  Daniela  v.  Hart, 
118  Mass.  648),  would  seem  to  be  a  reason  for 
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holding  that  the  law  does  not  apply  to  good5  in 
hands  of  carriers.  Otlmwiae,  a  party  mii^bt 
have  two  independent  remedies;  one  against 
the  owner  of  the  road  In  tort,  under  the  statute, 
and  the  other  against  tbe  actual  carrier,  for 
breach  of  contract.  Also,  the  lessee  corpon- 
tion  might  recover  from  the  lessor  for  damages 
done  1^  Its  own  looomotlvea. 

Unless  this  court  U  prepared  to  hold  that  all 
property,  however  ^tuated,  is  under  the  pro- 
tection of  the  statute,— which  no  court  has  yet 
done, — it  would  seem  as  if  the  proiwrty  which 
the  railroad  baa  in  its  possession,  as  carrier, 
placed  or  left  there  voluntarily,  and  for  his  own 
benefit  by  its  owner,  under  contracts  and  es- 
tablished rules  of  law  carefully  estabUshiDg 
uid  determining  the  relative  rights,  duties  asd 
liabtlltiea  of  eaca,  ong^t  to  be  considered  as  not 
under  its  protection. 

2.  Tbe  goods  of  plaintiff,  which  had  been  ia 
the  depot  a  reascmable  length  of  time  tor  their 
removal,  were  improperty,  if  not  wrongfully, 
there. 

In  Jone$  v.  Pittiniog  R.  Cb.  L.  R  8  Q.  K  788, 
it  was  held  to  be  actionable  n^llgenoe  to  run 
a  locomotive  unless  authorized  ny  Parliameat, 
as  being  manlfestiy  and  notoriously  a  danger- 
ous instrument^  It  must  tbererore  be  con- 
sidered negligence  on  the  part  of  the  i^aintiffs 
unnecessanly  to  leave  their  property  exposed 
to  so  obvionif  a  danger. 

KMwlt<Ha*/..deUvaed  the  oplntm  of  the 
court: 

The  plaintiff  lost  his  goods  by  flre  in  the  de- 
fendant's freight  house,and  beseeks  to  recover 
their  value,  under  Pub.  3tat.  chap.  113.  § 
214.  The  statute  invoked  is  remedial,  and  has 
been  liberally  construed  in  favor  of  those  for 
whose  benefit  it  was  enacted.  The  dedsions 
indicate  that  it  applies  to  property  of  every 
kind,  and  in  every  place  where  flre  may  be 
communicated  1^  a  locomotive  engine,  thrt 
V.  WesternR.R.  Corp.  18  Met.  99;  Lyman  t. 
Botton  dk  W.  R.  R.  Corp.  4  Cush.  288;  TroA 
V.  Hartford  &  N.  H.  R.  R.  Go.  16  Gray,  71; 
Ros»  r.  BotUm  d-  W.  R.  R.  0>.  0  Allen,  87: 
<ia.^l«y  V.  Siot^ebridge  &  P.  R.  R.  Oo.  8  AUea. 
440. 

But  ft  has  never  been  hdd  that  it  inchideft 
within  its  provisions  articles  placed  In  tbe  pos- 
session of  a  railroad  corporatlon.by  thdr  owner, 
under  a  contract  which  fully  covers  the  rights 
and  liabilities  of  both  parties  regarding  them. 
When  parties  see  fit  to  stipulate  what  thdr  re- 
lations shall  be  touching "anv  matter,  their^p 
ulatiooB  fix  their  rights  and  liabilities  and  ex- 
chiile  what  Is  not  fairiy  included  in  tiiem.  The 
statute  referred  to  gives  protection  to  owaen 
of  property  who  have  made  no  arrangement 
with  the  railroad  coiporation  about  it.  It  wss 
not  intended  to  prevent  property  owners  and 
railroad  corporations  making  contracts  deter- 
mining their  respective  rights  and  duties  relat- 
ing to  putfcular  property,  or  to  apply  to  cases 
where  such  contracts  have  been  made.  Nor  is 
there  any  difference  fn  this  r^nrd  between  ex- 
press and  implied  contracts.  If  a  railroad  cor- 
poration and  an  owner  of  land  or  persons! 
property  make  an  arrangement  about  it  from 
which  the  law  implies  a  contract  broad  enoneb 
to  cover  tbe  subject  of  liability  for  loss  or  in- 
jury, this  contract,  implied  from  their  volno- 
^         I       a  Mass. 

Digitized  byA^OOQlC 


1887. 


BIJLT80ELL  T.  COHSltfcnCirT  RtTBB  R.  R.  Co. 


307 


taijact,  fixes  tbeir  rights,  and  excludes  tbepro- 
fiHons  of  a  statute  intended  for  cases  not 
coTCTed  by  a  contract. 

The  plaiDttff  bad  employed  the  defendant  as 
acommon  carrier  to  transport  bis  goods  to  Chi- 
copee.  He  voluntarttr  entered  Into  an  ar- 
nngement  which  inToived  the  subject  of  the 
defendant's  liaUlity  for  loss  of  the  property,  or 
ioJtuT  to  it  from  any  cause,  and  waicb  de- 
tmuuied  his  rights  as  definitely  under  the  con- 
tract implied  by  law  as  if  the  parties  bad  writ- 
lea  out  and  sigDed  stipulations  in  detail.  The 
drfendant  was  bound  to  carry  the  goods,  and 
wu  an  insorer  of  thena  until  the  transit  ended, 
ind  was  then  liable  as  a  warehouseman  for  any 
want  of  ordinary  care  during  such  reasooabfe 
time  as  they  should  remain  in  its  custody  await- 
ing the  call  of  the  consignee.  This  was  the 
extent  of  its  liability.  In  the  language  of 
CkitfJitsiuie  Shaw,  sncb  an  arrangement  "  we 
eoinidertobeoneentirecoobractforhire;  and, 
ahhongh  Uiere  is  no  separate  cham  for  stor- 
age, yet  the  freight  to  be  paid,  fixed  by  the 
coaipsny  as  a  compensation  for  the  whole  ser- 
Tice,  is  paid  as  weU  for  the  temporary  storage 
u  for  'the  carriage."  Norway  Hains  Co.  t. 
BoHm  d  Me.  rTr,  1  Gray,  373. 

Tbe  goods  having  been  destroyed  while  in 
the  pooession  of  uie  defendant,  under  this 
coatiact,  the  plaintiff  must  seek  his  remedy 
onder  it,  and  ttu  statute  refened  to  does  not 


Samuel  BLAI&DELL,  Jr.,  et  aX. 
e. 

CONNECTICUT  RIVER  R.  R  CO. 

1.  A  ndlnNtd  eorporation  is  not  liable, 
nnder  Pub.  Stat,  eliap.  118,  g  £14, 
fiw  ffooda  destroyed  by  fire  wnlle  in 
ita  poBseBsioD  nader  a  contract  for 

earriage  (see  the  next  precediiiK  case); 
bat  goods  which  bad  come  orer  defend- 
ant's road  and  had  been  reoeived  by 
idaintiffs,  and  i^oods  reoeived  by  plain- 
offa  for  tnuieportation  and  not  delivered 
to  defendant,  so  that  tbe  rarties  had  not 
eome  into  contract  relation  regarding 
them,  and  which  were  kept  in  a  store- 
bovae  belonging  to  defendant,  were 
■ot  in  defendant's  possession  under  a 
•ontract  for  carriage,  whether  the 
nlati(mof  landlord  and  tenant  existed 
between  the  parties,  or  whether  the 
l^aintiffs,  after  receiving  the  goods 
which  had  been  transported  over  de- 
fendant's railroad,  left  them  in  defend- 
ant's building  by  safferance. 
1  Under  the  said  statute,  plaintiffs  can 
recoTer  of  a  railroad  corporation,  de- 
fendant, the  Yalue  of  property  de- 
alroyea  by  Are  eommnnicated  by  its 
loeoinotfTee,  whfeb  was  not  at  the  time 
in  its  possession  under  a  oontraot  fixing 
the  rights  and  liabilities  of  the  parties 
tagardiner  it. 

(Hampden — FUed  October  20, 1887.) 

APPEAL  from  a  jtidgment  for  nlalntiffs  in 
an  action  to  recover  upon  a  chdm  arising 
oto  Puh.  StaL  chap.  313,  g  314.  Aprtn^. 


The  facts  are  substantially  tbe  same  aa  stated 
in  the  preceding  case  of  Bamtt  v.  Connecticut 
River  H.  R.  Co. 

Mr.  Geor^  D.  Robinson,  for  plaintiffs: 

L  Every  essential  element  of  fact  and  law 
sustains  tbe  judgment  rendered  under  the  pro- 
visions of  Pub.  Stat.  chap.  113,  %  314. 

The  property  of  tbe  plaintiffs  was  destroyed 
b^  fire  communicated  by  the  locomotive  en- 
gine of  the  defendant,  a  railroad  corporation. 

Notliing  in  the  whole  course  of  judicial  de- 
cisions upon  this  statute  in  this  Commonwealth 
justifies  the  defendant's  refusal  to  compensate 
the  plaintiffs  for  their  loss. 

Ilart  V.  Wealern  R.  R.  Oorp.  18  Met.  W;  Xy- 
man  v.  Boston  <fe  W.  R.  R.  Corp.  4  Cash.  288; 
Trask  v.  Hartford  &  N.  H.  R.  R.  Co.  16  Gray, 
71;  Same  v.  &.vie,  3  Allen,  831;  Romv.  Boston 
<fi  W.  B.  B.  Co.  8  Allen,  87;  Ingerwll  v.  Btock- 
Mdge  dbP.  R.  H.  Go.  S  Allen,  488;  Perlep  v. 
EoMtem  B.  B.  Go.  08  Mass.  414;  J^ordr.  Bo»- 
tonAV.R.  £.  108  Mass.  688;  Piener.WoreM- 
bfrdkN.  R.  R.  Co.  105  Mass.  190;  Daniel*  v. 
Hart.  118  Mass.  543;  Davit  v.  Providence  AW. 
B.  R.  Go.  131  Mass.  184. 

If  it  be  asserted  that  the  statute  covers  only 
buildings  or  other  permanent  structures,  such 
position  is  wholly  unsupported  by  authority 
and  is  in  direct  conflict  with  numerous  de- 
cisions, t 

Trtuk  V.  ffar^ord  A  N.  H.  B.  B.  Go.  and 
Roes  V.  Botion  dh  W.  R.  R.  Co.  mpra;  Pratt 
V.  Atlantic  d  St.  L.  B.  R.  Co.  43  Me.  579. 

Or,  If  the  claim  be  made  that  no  property, 
real  or  personal,  which  is  upon  tbe  land  of  the 
railroad  company,  is  within  the  statute,  it  is 
undeniable  that  no  court  has  ever  so  held. 
The  contrary  is  abundantly  sustained. 

Quigl^  V.  Sioekbridge  &  P.  R.  B.  (h.  8  Al- 
len, 488,  440;  Orand  Trunk  R.  v.  Biehardton, 
91  C.  S.  469  (33  L.  ed.  856). 

II.  Tbe  defendant  is  liable,  though  not  to  be 
charged  with  actual  negligence. 

See  change  in  statute. 

Acts  1837,  chap.  398,  §  0;  Acts  1840,  chap. 
86;  also  IWley  v.  JSutern  R.  B.  Go.  08  Mass. 
414,  418;  Safford  v,  RotUm  A  M.  R.  R.  108 
Mass.  688;  Sbearm.  &  Redf.  Neg.  2d  ed.  ^  836. 

Railroad  corporations  are  made  insurers. 
"  The  Legislature  have  chosen  to  make  it  a 
condition  of  the  right  to  run  carriages  impelled 
bv  tbe  agency  of  fire,  that  the  corporation  em- 
ploying them  shall'  be  responsible  for  all  inju- 
ries wbich  the  fire  may  cause." 

IngenoU  v.  Stoekbridge  AP.B.B.Oo.%  Al- 
len, 440;  Pwley  V.  Battern  R.  K  Qf.VS  Mass. 
414,  418. 

Having  obtained  from  the  People  a  grant  of 
high  value,  they  assume  a  liability  to  every 
projjerty-holder  on  the  route. 

Hart  V.  Western  R.  R  Oorp.  18  Met.  99;  Pierce, 
R.  R.  444-447;  3  Wood.  R  R  Law,  1887. 

They  may  effect  insurance  in  tbdr  own  be- 
half. 

Eastern  B.  R.  Co.  v.  Bditf  F.  Int.  Co.  106 
Mass.  570.  577. 

This  court  has  rightly  sustained  tbe  justice 
of  the  statutory  rule. 

Boss  V.  Boston  &  W.  B.  B.  Co.  8  Allen,  87,  91. 

The  earliest  decisions,  covering  the  whole 
question  comprehensively,  have  bran  approml 
in  this  court  again  and  again.  So,  too,  in  other 
courts. 
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Hoolaett  v.  Concord  R.  S.  88  N.  H.  342; 
Rowelt  V.  Railroad,  57  N.  H.  182;  Pratl  v.  At- 
lantic db  Si.  L.  R.  R.  Co.  42  Me.  670;  Ori$iell 
V.  HmiKLtonie  B.  R.  Go.  M  Conn.  447;  Grand 
Trunk  R.  v.  Riehardaon.  91  U.  8.  459  (33  L. 
ed.  856). 

It  may  be  safely  asserted,  in  the  absence  of 
legisUtive  action,  that  the  interpretation  of  the 
statute  dven  bj  this  court  expresses  -the  cen- 
]ua«nent  of  what  the  People  Intended, 
and  still  desire,  the  law  to  cover,  and  that  no 
departure  from  principles  so  well  recognized 
«nd  settled  is  now  called  for. 

Ro$»  V.  Boaton  iS^W.  R.  B  O).  6  Allen,  87,91, 
in  comment  upon  Chapman  t.  Attantie  A  8t. 
L.  B.  R.  Co.  91  Me.  92. 

III,  The  question  of  negli^noe  on  the  part 
of  the  owner  of  the  property  is  not  material  un- 
der our  statute,  as  in  Connecticut  and  Ver- 
mont. BoM  V.  Boston  dkW.  R.  R.  Go.  6  Allen, 
87,  92,  is  not  authority  to  the  contrary.  Ver- 
dict was  for  i^aiottff.  Question  not  before  the 
court. 

Bowettv.  BaOroad,  67  N.  H.  18S. 

Were  the  rule  otherwise,  the  case  at  bar 

^ves  no  ground  to  impute  contributory  negli- 
gence to  the  plaintiffs.  They  ri^tfuHy  occupied 
as  tenants  the  defendant's  storehouse.  They 
were  not  trespassers.  Defendant  knew  of 
their  tenancy,  and  approved  It  as  much  as  if 
payment  bad  been  continued. 

Grand  Trunk  B.  v.  BkhanUon.  91 U.  8.  459 
<2a  L.  ed.  856). 

Up  to  October  1,  1886,  the  plahitiffs  paid 
rent.  After  that,  they  continued  their  occu- 
pancy as  before,  but  claimed  they  ought  not 
to  be  charged  rent.  With  full  knowledge  the 
defendant  assented.  See  letters  of  plaintiffs 
and  Stebblns: 

"The  plalntiA  continued  *  *  *  to  use  and 
occupy  the  storehouse  in  the  same  manner  and 
for  Uie  same  purposes  *  *  *  'without  any  ob- 
jection on  defendant's  part,  and  no  oUier  per- 
son  used  the  storehouse." 

V  The  defendant  had  not  notified  or  requested 
the  plaintiffs  to  remove,"  etc. 

The  right  of  tenancy  was  complete. 

No  ground  to  infer  storehouse  Was  unsafe 
for  storage.  Property  near  railroad  put  on 
equality  with  other  risks. 

Hart  V.  Wettem  B.  R.  Corp.  18  Met.  99;  also,  8 
Alien,  440;  Grand  Trunk  R.  v,  Biehardton, 
*upra,  approving  Benrn  v.  GonJiertteut  db  P. 
B.  R.  Go.  42  Vt.  880. 

IV.  As  a  common  carrier,  defendant  would 
be  insurer.  By  force  of  statute,  it  is  equally 
liable  for  goods  destroyed  by  Are  from  its  loco- 
motives, notwithstanding  that  as  to  all  other 
risks  it  might  only  be  chargeable  as  warehouse- 
man. 

In  either  capodty  defendant  had  insurable 

interest. 

Eastern  R.  R.  Oo.  t.  Bduf  F,  Im.  Co.  98 
Mass.  420,  428. 

Railroad  corporations  are  liable  for  proper^ 
over  which  they  have  no  control,  and  of  which 
they  have  no  knowledge. 

Rou  V.  Botton  <£  W.  R.  R.  Go.  6  Allen.  91. 

The  plaintiffs  in  Baron  v.  Eldredge,  100  Mass. 
455,  and  NieJiola  v.  Smith,  115  Mass.  883. 
sought  to  enforce  the  liability  of  the  defendants 
as  warehousemen,  at  common  Uw.  one  loss 
having  occurred  in  New  York,  the  other  in 
714 


Vermont,  and  did  not  make  cl^ms  against  de- 
fendants as  insurers  under  U>e  statute. 

Le  Forett  v.  Tolman,  117  Mass.  109. 

Cases  like  Riehardaon  v.  New  York  Cent.  B.  B. 
Go.  98  Mass.  86;  Daeia  v.  New  York  A  N.  E. 
B.  B.  Go.  3  Mass.  (L.  ed.)  38,  S  New  Eng. 
Bep.  408,  148  Mass.  801;  and  DeniUek  v.-  Nem 
Jertey  Cent.  B.  B.  Go.  108  U.  8.  11  (28  L.  ed. 
489),  so  far  as  they  touch  the  quesUon  of  Juris- 
diction, are  not  in  point 

Mema.  Oeorgpe  H.  StaaniB  and  CHdaM 
Wells,  for  defendant: 

(Their  brief  is  fully  reported  in  the  preceding 
case  of  Bata'U  r.  Omin.  Biter  B.  B,  Oi>.  except 
as  to  the  following:) 

The  fact  that  Bhdsdell  had  paid  for  the  use 
of  the  frtorehouse  did  not,  even  while  sopay- 
ing,  change  the  relations  of  the  parties.  What- 
ever goods  he  had  there  had  been  received  by- 
or  for  transportation.  They  were  therefore  in 
the  custody  of  the  defendumt  on  account  of 
their  carriage.  The  payment  of  rent  was  only 
in  the  nature  of  a  charge  for  warehoo^g  re- 
ceived goods,  ordinarily  covered  1^  tmnspor- 
tation  charms. 

Norvay  Ttaim  Co.  t.  Botton  A  Me.  B.  B.  1 
Gray,  268;  Jft^v.  Manafidd,  112  Hate.  960. 

Whatever  analogy  to  tenancy  the  plaintiff, 
Blaisdell's,  occupation  had,  was  terminated  by 
notice  of  September  21, 1886,  and  the  subse- 
quent aoticm  of  the  parttes. 

Knowlton*  J.,  delivered  the  opinion  of  the 
court: 

For  the  reasons  set  forth  in  Baaaett  v.  Conn. 
Biver  B.  B.  Go.  ante,  p.  808,  a  railroad  corpo- 
ration  is  not  liable,  under  Pub.  Stat.  chap.  112, 
%  214,  for  goods  destroyed  by  Are  while  in  its 
possession  under  a  contract  tor  caniage.  The 
question  in  this  case  is  whether  the  {Mndfi^ 
property  at  the  time  of  the  fire  in  the  de- 
fendant s  possesion  under  such  a  contract. 

The  plaintiffs  were  large  shippers  of  mer- 
chandise over  the  defendant's  rc«d;  and  the 
defendant  built  for  their  use.  as  an  addition  to 
its  depot,  a  storebouse  separated  from  the  gen- 
eral freight  house  by  a  brick  wall.  This  th^ 
had  occupied  for  two  years  in  connection  wiu 
their  business,  and  up  to  October  1,  1686,  they 
had  paid  an  agreed  price  per  month  for  it.  It 
can  hardly  be  claimed  that  during  this  penoA 
they  were  not  the  defendant's  tenants  in  exclu- 
sive possession  and  control  of  all  that  the  store- 
house contained. 

On  the  21st  day  of  September  they  notified 
the  defendant  that,  by  reason  of  the  completioD 
oi  a  new  building  elsewhere,  they  shomd  not 
need  the  storeroom  after  October  1.  On  the 
Istdayof  the  following  November  the  station 
agent  at  Cbicopee  presented  them  a  bill  for  tbe 
rent  of  the  premises  for  the  month  of  October, 
which  had  been  sent  him  for  collection  by  the 
defendant's  auditor,  in  accordance  with  a  usiul 
practice  and  without  special  directions  from 
tiie  president  or  superintendent  as  to  that  bill. 
They  declined  to  pay  it,  referring  to  their  pre- 
vious notification,  and  no  bill  was  afterwards 
sent.  The  station  agent  informed  the  superio- 
tendent  by  letter  of  their  refusal,  and  of  their 
saying  "  they  would  pay.no  more  rent  for  the 
storehouse,  thinking  they  should  have  it  free 
nowand would keeptfaecaradeMwdoat."  He 
also  inquired  if  there  was  any  cotot  in  soidlBg 
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the  toll,  and  asked  the  saperiDtendeot  to  ad- 
Tue  the  plaintiffa  of  the  company's  poaittoQ. 
No  reply  -was  seat  to  ibe  agent  or  conununtca- 
tion  to  the  plsintiA,  and  theycontlnued  Ull 
the  time  (rf  the  fire,  in  March.  ic8?,"  to  use  and 
oecnpy  the  gtorehouse  in  the  same  manner  and 
for  the  aame  purpoeeeas  before,  which  ueewaa 
known  bj  the  station  agent,  but  the  agent  did 
not  know  whether  or  not  any  arrangement  bad 
been  made  with  tbe  president  or  superintoident 
forsQCb  use,  but  such  use  was  without  anyoh- 
jectioa  on  defendant's  part,  and  no  other  per- 
ions  used  the  storehouse,"  The  property  de- 
ployed "  had  been  received  by  tbe  plaintiffs  in 
tbe  course  of  their]said  business,  by  or  for 
transportaUon." 

Upon  Uieae  facts  the  plaintifls  were  in  pos- 
scMionand  control  of  the  prc^iartT  in  tbe  store- 
boae  SB  wdl  after  aa  before  tne  Ist  day  of 
Octobo-,  1880.  The  goods  which  had  come 
orerthedefendant's  road  had  been  "received" 
bj  the  plaintiffs  and  kept  in  the  storehouse, 
some  of  them  a  day  or  two  at  the  time  of  the 
Are,  and  some  of  tiiem  for  months.  There  is 
noUiiQg  to  indicate  that  the  contract  under 
wbicb  the  defendant  carried  them  bad  not  been 
folly  performed;  and,  so  far  as  appears,  the  de- 
fendant did  not  seek  to  retain  a  lien  upon  them, 
bat  allowed  the  plaintiffs  to  take  them  into 
iheir  absolute  control.  And  tbe  facts  do  not 
Sod  that  the  goods  in  tbe  storehouse,  "  received 
br  the  plaintifls  "  for  transportation,  had  ever 
been  delivered  to  the  defendant  so  that  the  par- 
lia  had  come  Into  rdatloos  of  contract  n^ud* 
ing  Ukto.  Tbe  defendant  did  not  use  the  store- 
bouse  nor  have  tbe  custody  of  anything  in  it. 
It  is  quite  immaterial  whether  the  relation  of 
ludlocd  and  tenant  continued  to  erist  between 
tbe  parties,  or  whether  the  plaintiffs,  after  re- 
ceinDg  freight  which  had  been  transported 
over  the  defendant's  railroad,  left  it  in  one  of 
the  defendant's  buildings  by  sufferance.  The 
tet  qoeition  is  as  to  the  goods  which  bad  been 
tniispMled  over  the  r^rmid,  whether  tbey  had 
been  glTen  up  to  the  owner,  so  that  tbe  con> 
trsct  for  ctmage,  and  incidentally  for  storage 
for  a  reasonable  time  or  until  delivery,  no 
longer  applied  to  them;  and  as  to  these  which 
«ere  intended  for  transportadon,  whether  they 
fasd  been  delivered  to  the  oorporatton  so  that 
tbe  eoatemplated  contract  had  taken  effect. 

If,  s>  claimed  by  the  defendant,  contributory 
K^Sgace  of  the  plaintiffs  would  bar  their  re- 
covery, which  we  do  not  decide,  we  And  in 
their  conduct  no  want  of  due  care. 

The  property  having  been  destroyed  by  Are 
communicated  by  tbe  defendant's  locomotive 
CDgbe,  and  not  having  been  at  the  time  in  the 
poMearionof  the  defendant  under  a  contract 
fiziog  tbe  rights  and  UaUlities  of  the  parties 
n^raiag  it,  the  id^ntiffs  may  recover  the 
▼Mue  of  It.  and  tbe  entry  must  bo— 
Judgment  affirmed. 


OBTHODOX  CONGRSaATIONAL 
SOCIETY 

V. 

Town  of  GREENWICH. 

L  Coder  tbe  statate  providing  that  a  per- 
son in  poaaeeBion  of  real  property,  etc. , 
i  Km  K.  K.  R.,  T.  V. 


may  bring  bis  p*tiUoa  a^aiaat  any 
p«rM»B  iB»hiii|gF  an  claim. 

praying  that  be  show  eans«  -wby  h« 
shoald  not  bring  an  action  to  trv  his  al- 
t^^ed  title,  the  petitioner  most  nave  an 
ezolnsive  and  aaverse  poeseesion  wbiofa 
works  a  diaseisiD  of  tbe  respondent.  In 
oaaee  where  there  is  a  joint  or  mixed 
g^ewion,  the  petition  oannot  be  main- 

S.  If  thejpetit4oQ  prevallB,  the  title  must 
be  tried  in  an  a«tlon  at  law.  Tbe 

coart  cannot,  in  proceedings  upon  tbe 
petition,  express  any  opinion  upon  the 
qaestion  of  title  to  tbe  real  property  in 
oontroTorsy. 
8.  Where  a  meeting-honae  was  built  by  a 
town  upon  tbe  common  belon^ng  to  it, 
and  bad  been  used  aa  a  town  bouse  and 
place  for  public  worship  until  a  new 
town  bouse  was  built,  and  then  for  re- 
ligious services,  concerts,  and  lectures, 
by  permission  of  the  town;  and  the  town 
kept  up  the  custom  of  ringing  the  bell 
therein  at  noon  and  of  colling  it  for 
deaths,  the  religious  society  wbicb  oc- 
cupies the  audience  room  by  such  per- 
mission has  not  such  an  ezdaalTe  poe- 
aeaalon  as  entitles  it  to  maintain  siieh  a 
-  petition- 

(Hampalilre — Filed  October  80.  iVt.) 

PETITION  by  tbe  Orthodox  Congregational 
Society  of  Greenwlcb  against  the  town  of 
Greenwich,  representing  that  it  is  in  possession, 
holding  the  fee  for  its  own  use,  and  for  tbe  use 
of  its  successors  and  assigns,  of  a  tract  of  land, 
with  the  building  theroon,  in  the  town  of 
Greenwich;  that  the  said  town  of  Greenwich 
claims  some  title  or  right  in  said  estate  which 
is  adverse  to  the  estate  of  said  society;  and  the 
prayer  of  the  petition  was  th^  the  said  town 
of  Greenwich  be  summoned  to  show  cause  why 
it  should  not  bring  an  action  In  due  form  of 
law  to  try  respondent's  right,  title,  and  In 
terest  in  said  estate.  Hearing  in  tbe  Supreme 
Judicial  Court,  before  Holmes,  J.,  who  reserved 
the  case  for  tbe  consideration  of  tbe  full  court. 

The  facts  material  to  tbe  points  decided  suffi- 
ciently appear  in  the  opinion. 

ifem-a.  F.  P.  Oonldluff,  WUliam  O. 
Baaaett,  and  Blaekmer  4b  "VmnghaM, 
for  complainant: 

I.  The  petitioner  is  entitled  to  a  decree,  unless 
the  facts  reported  fail  to  show  that  it  was  in 
possession,  claiming  a  freehold,  or  unless  those 
lacts  show  the  title  to  be  in  the  defendant 

Being  in  possession,  its  possessory  title  Is  en- 
titled to  protection  ag^nst  a  stranger. 

Title  in  a  third  person  would  not  enable  the 
respondent  to  maintain  the  writ,  if  required 
to  bring  it  against  the  petitioner  in  possession. 

Stearns,  Iteal  ActioDS.^  20;Woteot  v.  Knight, 
6  Mass.  418;  Knox  v.  KeUoek,  14  Mass.  200;  Por- 
ter V.  Perkiru,  5  Mass.  283. 

II.  Tbe  facts  reported  show  that  the  peti- 
tioner has  been  in  possession  since  Its  incor- 
poratloD,  using  tbe  meeting-house  exclusively 
for  the  purpose  for  which  it  was  fitted,  fur- 
nished, and  aesigned. 

Milord  v.  Qo^frey,  1  Pick.  91,  97;  Shrmt- 
bury  Firtt  PariO,  v.  Smith,  14  Pick.  fl97;  Jeforth 
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fir i-l-fDr fitter  Cong.  8oe.  v.  Waring,  24  Pick. 

mi. 

UL  TIic  facts  reported  show  the  title  to  be 
in  the  p*  itiioner. 

Tlif-  n  ( iLiI  of  the  juBtice  that  the  petition 
wiia  hy  (L-n  votero  iDst^  ot  nine  is  immaterial. 

It  will  Im  presumed,  in  the  absence  of  proof 
to  tbe  contmry,  that  there  were  ten  quuifled 
Totbra  in  the  society.  Omnia  prammuntur  rite 
e(  toleti  n  ite^  tvse  aeta. 

1  Greenl.  Ev.  ^ij  38-40. 

W)]rit<:-vi'r  property  a  town,  acting  in  the 
(liiuliir  I  hi;<tidty  as  parish  and  town,  has  ap- 
pniiuruiU'il  ta  parochial  use-'?,  and  continued  m 
Hudi  uaea  up  to  the  time  of  the  division  of  the 
pitinicipal  and  parochial  functions  of  the  town, 
ivUl  beioiig'  to  that  pariah  which,  under  the 
tern,  is  llie  first  parish. 

Mnif'r,!  Firat  Pariah  v.  Pratt.A  Pick.  222; 
Sit^b//r  ;  l^ii'ai  Parish  V.  Jonea,  8  Cush.  184; 
Tob^i/s.  W  '  li-fJtam  Bank,  18  Met.  440;  Ludlow  v. 

tU  Pick.  9n;Milfordv.  Go^reu,  IVick. 
fll;  Lnlcfn  V.  Atnei,  10  Cush.  198;  SAreteabnry 
fi^^ffrm  T.  Smitfi,  14  Pick.  297;  Miitanv. 
mit&n  mm  Ctrng.  Parish,  10  Pick.  447. 

The  verrns  of  Stat.  1834,  chap.  188,  g  6; 
Rev.  SMit.  cliap.  20,  §§  26,  27,  and  Gen.  Stat, 
ohap.  'VK  4,  5,  are  broad  enough  to  include 
h]1  rLlijrioiis  societies  not  incorporated,  or  nn- 
rtblc  lo  rt^sjnible  in  the  usual  manner. 

Til  W'n"!  V,  Guahing,  6  Met.  448,  it  was  held 
that  this  litalute  did  not  apply  exclusively  to 
b$v  ^tgfcftlBiitions, 

&  £kMt^  Y.  Sifcea,  10  Pick.  817,  the  trst 
puiidi  iMi«  Areanized  under  this  statute  Kub- 
•tanttallj  in-  the  manner  this  petitioner  was 
orgaaizeil. 

Thi:  piuition  is  not  tenable  that  the  first 
parish,  as  a  corporate  body,  cannotexistexcept 
unfjcr  th«^  Donditions  named  in  Stat.  178A,  chap, 

10,  S  5. 

JffiMtt  T.  Bumtugla,  16  Mass.  468,  467. 

A  Itberel  construction  in  favor  of  tlie  intent 

will  W'  put  upon  Buch  proceedings. 

V.  Bullock,  18  AllcD,  60. 

ThL'  connection  of  the  petitioner  with  the 
anrit-nt  rliiirch,  whose  records  go  back  to  1760, 
eJntabliAbctt  its  identity  with  the  old  coogrega- 
tlon  Or  pariih. 

The  following  should  he  considered:  Iden- 
tity of  form  of  religious  worship  and  thecontin* 
nous  rt^Kition  with  the  samecbnrch;  and,  from 
the  iiiiplicjitioD  of  the  name  of  the  society,  the 
dulx-^r  Liiiiikl  identity  of  doctrine  with  that. of 
Ult  olii  aticiety. 

m^ord  T.  Godfrey,  1  Pick.  101;  Baynham 
Conff.  8of  T.  Baynham,  28  Pick.  148, 1B2;  Jevo- 
^  V.  Burrougha,  15  Mass.  468,  468. 

The  cburoh  and  society  with  which  It  associ- 
Rteil  are  inseparably  united. 

Tliorb  n\-9  numerous  cases  in  this  Common- 
ivf'fi1il(  .'iivrethe  identity  of  the  chuich  has 
ii-T  !i  H-fhed  by  its  relation  to  the  society 
or  [jiiri^.i.  lilt  the  principle  of  the  indissoluble 
onion  between  the  two. 

Baker  v.  Fatea,  16  Mass.  488;  Satcyer  v.  Bald- 
ain,  11  PEck.  492;  StAtnna  v.  Jmninga.  10 
Pick.  172:  Wood  v.  Cualtinq,  6  Met  448,  456; 
Bi<ff  V.  Cr-oity,  24  Pick.  211;  Weld  v.  May, 
B  Cii^li,  I'itl.  187;  Stat.  1884,  133,  I;Rev. 
Stat  chap.  20.  g  8;  Gen.  Stat.  chap.  30, 
Ifl «;  Pttb.  SMtt  chap.  88,  g  8. 


IV.  The  report  shows  a  title  limitaiiaBi 
in  the  petitioner. 

Hecfiml  Preeinet  in  BehoboUi  v.  Carpfnter,  3' 
Pick.  181. 

The  acts  of  the  selectmen  in  supervieiD^  the* 
work  of  repair  in  1880,  in  connection  with  a. 
committee  of  the  society,  are  not  pariiculiulf: 
discloaed  by  the  report;  but  it  is  ohvions  tw 
those  acta  were  not  Intended  as  any  aesertioa 
of  a  right  to  possession,  or  any  interruption  dC 
the  petitioner's  possession . 

The  acts  of  the  town — ringing  the  bell  sind 
entering  the  vestibule — must  be  considered  as 
merely  permissive, and  iasubordlnationtofoi- 
eral  and  exclusive  right  to  use  the  meeting 
house  for  the  only  purposes  it  has  been  devotel 
to  for  more  than  thirty  years, — and  that  jseO" 
eral  and  exclusive  right  the  petitions  has  never 
ceased  to  assert  and  exercise  since  its  inct)rp<h 
ration. 

Mr.  D.  W.  Bond*  for  respondent: 

The  tract  of  land  described  in  the  complaint, 
with  the  building  thereon,  is  the  meetiug-bousai 
and  horse-sheds,  "with  no  more  land  tbao  ii 
necessarv  and  reasonable  for  the  oonvmieQt » 
cess  to  the  building."  . 

The  respondent  denies  that  tbe  complaimnt 
is  in  possession  holding  the  fee. 

It  is  claimed  by  the  town  that  the  compiami 
ought  to  be  dismissed  if  tbe  society  it*  not  in 
possession  of  tbe  premiseti,  holding  tbe  fee.  . 

Pub.  Stat.  chap.  176. 

I.  This  house  was  built  while  the  town  and 
parish  were  united,  and  after  the  vote  to  do  all 
parish  business  in  tbe  future  in  town  meeting; 

After  tbe  incorporatiou  of  the  town  of  Em 
field,  the  parish  and  town,  being  tbe  same  ten 
ritorially,  mt^ht  unite  as  at  first  and  trat]>acl 
all  the  municipal  and  parochial  matt^  io  ou 
meeting. 

ahrembury  First  Parish  v.  Smith,  14  Pick. 
297,  299. 

If  this  bouse  had  been  built  solel;^  for  a  meetv 
iug-hotise  while  the  town  and  parish  were  tcH 
ing  together,  upon  the  legal  separation  of  tiri 
parish  and  town  tbe  house,  with  sufBcieot  lanJ 
for  a  convenient  use  of  it,  would  be  the  prop 
erty  of  the  parish. 

btdlme  v.  Sikea,  19  Pick.  817,  828;  /jildnr, 
Ames,  10  Cush.  IW. 

The  building  wan  erected  for  a  double  wt 
pose,  viz. ,  atown  house  and  a  place  for  won^hiii 
It  is  not  a  case  Where  the  meeting-house  wai 
used  for  a  town  house  and  meeting-bouse,  asil 
Medford  (see  4  Pick.  222).  but  the  vote  of  th| 
town  was  to  build  it  for  a  town  houfte  and  I 
place  for  public  w<mblp. 

A  building  to  be  used  as  a  "town  hotise"  in 
eludes  all  the  business  for  which  a  town  Ls  ait 
thorized  to  erect  a  buildiug.  Such  a  buildin| 
may  be  used  for  lectiues  and  public  meet 
ings. 

FrntrJi  v  Qiiincy,  8  Allen,  9. 

II.  There  lias  never  been  any  legal  .wpai* 
tion  of  the  town  and  parish. 

When  the  inhabltantR  of  a  parish  are.  by  tbi 
Legislature,  incorporated  as  n  town,  the  parisi 
is  not  extinguished.  There  are  two  corpora 
tions,  which mayacttogetberor8epantely:airi 
if  they  act  together  they  may  at  any  time  sep 
arate. 

iMStn^om  v.  Amw,  8  Hbsb.  876;  iSitm^  it 
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.%(mf,6Maa8.  547;  MUf^d  v.  Godfrey,  1  Pick. 
SI.  98. 

A  meeyiifE  of  the  parish  may  be  called,  and 
Ifae  parish  may  act  indepentleatly  of  the  town. 
Wbeo,  from  lack  of  officers  to  call  a  meeting, 
t  parish  meeting  cannot  be  called  in  the  usual 
way,  an  application  may  be  made  to  a  justice 
ti  the  peace  to  call  a  parish  meeting. 

Acts  1786,  chap.  10;  Acts  1811,  chap.  6;  Acts 
l^cbap.  106,  1;  Acts  1884, chap.  183,t  6; 
Ber.  Stat.  chap.  20.  ^IT  26-28;  Gen.  Stat. 
duukSO,  1^  4.  6. 

'm  use  ai  Uie  meetiDg-houae  does  not  indi- 
catetbit  tiierehad  been  any  separation  of  town 
aod  parish. 

Tliere  ia  nothing  in  the  care  and  repairs  of 
il»  merting'house,  or  in  the  votes  as  to  this,  or 
the  meof  the  house,  to  indicate  that  the  parish 
had  aqnrated  from  the  town  and  claimed  the 
house  as  its  own. 

No  rote  appears  on  the  records  of  the  peti- 
toaa  hidicaUng  any  interest  in  the  house.  In 
IdtiO  there  was  a  committee  chosen  to  confer 
vtih  the  selectmen  about  repairing  the  meeting- 
house. 

IIL  The  complainant  is  not  the  Parish  of 
Qnabbin,  or  Uie  J!4nt  Parish  of  Greenwich. 

The  complainant  was  organized  as  a  rell^ous 
society  in  1866.  It  was  not  a  separation  of  the 
puiah  and  town,  but  a  method  of  avoiding  all 
(tmplicationfi  about  membership,  and  the  right 
to  t^e  part  in  such  organization,  and  a  new 
religious  society  was  formed,  called  the  Ortho- 
dox CoQgrogatioDal  Sodety  of  Greenwich. 

1b  cases  reported,  when  it  was  the  intention 
of  the  sigDera  of  a  petition  to  a  justice  of  the 
pMce  to  call  a  meeting  of  the  parish,  it  so  ap- 
peuain  the  petitions  and  call  for  the  meeting. 

Sec  LudUne  v.  Sike«,  l&Pick.  317-330;  Tot^ey 
I.  WoT^mBank,  18  Met.  440-446. 

If  it  had  been  the  intention  of  the  signers  of 
the  petition  to  the  justice  of  tbe  peace  to  call  a 
aeetiitt  of  the  pariah,  it  would  have  been  so 
4aied  m  the  petition,  or  in  some  way  Intimated 
in  the  proceedings. 

Tbe  complainant  therefore  has  no  right  in  the 
premises  described  in  tbe  complaint. 

■orion.  6%.  </.,  delivered  the  opinion  of  the 
ODort: 

UndaPuh.  Stat.  chap.  176,  any  person  in  pos- 
KasioD  of  real  property,  claiming  an  estate  of 
freehnW  or  an  unexpired  term  of  not  less  than 
ten  yean,  may  file  a  petition  against  any  per- 
wn  making  an  adverse  claim,  praying  that 
9udi  peraon  may  be  summoned  to  show  cause 
vby  be  should  not  bring  an  action  to  try  bis  al- 
leged title.  The  object  of  the  proceeding  is  not 
(o  tfy  the  title  to  the  real  property;  the  court 
cuBot  make  any  decree,  umesa  tbe  respondent 
inakes  default,  which  will  operate  as  a  conclu- 
^ve  adjudication  of  the  title  of  either  party. 

If  tiie  petitioner  prevails,  the  question  of  title 
most  be  tried  in  an  action  at  law  brought  and 
pnactnUed  under  such  conditions  as  this  court 
inqr  dedde  equitable  and  just.  We  therefore 
caiuiot,in  this  case,expresB  any  opinion  upon  the 
qoMtloD  of  the  title  to  the  real  property  in  con- 
tiovon.  The  only  question  properly  before 
tufawbetbertiie  petitioner  has  shown  thatit.is 
in  poBKSuoD  of  the  land,  claiming  an  estate  of 
freebcdd,  so  as  to  be  within  the  statute. 

It  baa  always  been  held  tiiat  in  the  jvovldon 


that '  'any  person  in  possession  of  real  property, 
claiming  an  estate  of  freehold"  may  Ining  his 
petition,  the  statute  contempTatee  an  excltislve 
and  adverse  possession  which  works  a  diBseisin 
of  the  respondent;  and  that  in  cases  where  thm 
is  a  joint  dr  mixed  possession  the  petition  can- 
not be  maintained.  Tompldna  v.  Wyman,  lift 
Mass.  558;  India  Wharf  v.  Central  Wharf,  117 
Mass.  S04;  Leary\.  Duff,  187  Mass.  147. 

In  the  case  before  us,  most  of  tbe  facts  stated 
in  the  ehiborate  and  interesting  report  of  tbe 
master  bear  only  upon  the  question  of  title. 
These  we  need  not  consider.  But  upon  such 
of  the  facts  as  touch  tbe  question  of  pt^ession, 
we  are  of  opinion  that  the  petitioner  has  not 
shown  a  case  which  entitles  it  to  maintain  this 
petition. 

The  meeting-house  in  question  wasbuiliin 
1828,  by  the  town,  upon  a  portion  of  the  com- 
mon belonging  to  the  town.  By  the  vote  of 
the  town  it  was  "to  be  used  as  a  town  bouse, 
and  place  for  public  worship,"  and  the  town 
held  Its  meetings  in  it  up  to  1855,  when  a  new 
town  house  was  built.  During  this  period 
several  religious  societies  occupied  the  building 
on  Sundays,  by  permission  of  tbe  town.  Since 
1655  the  building  has  "not  been  used  for  the 
general  purposes  of  a  town  house;  the  audience 
room  has  bc^n  used  for  religious  services  solely, 
except  that  since  1880  it  has  been  used  for  "a 
juvenile  concert,  one  or  two  public  readings. 
Decoration  Day  services  on  two  occasions,  and 
two  public  lectures. "  The  town  has,  from  lime 
to  time.expehded  money  for  repairs  of  the  meet- 
ing-house both  inside  and  outside,  and  the  evi- 
dence shows  that  after  1855,  as  before,  the  peti- 
tioner, since  its  incorporation  in  1865,  and  the 
religious  society  which  preceded  it,  occupied 
the  audience  room  by  tbe  permission  and  liceuse 
of  the  town.  No  claim  of  title  adverse  to  the 
town  appears  to  have  been  made  by  the  peii- 
tionera  until  October,  1885,  when  it  voted  to  con- 
test any  claim  made  to  the  meeting-house,  ad- 
verse to  the  petitioner. 

It  further  appears  that  the  town  kept  up  the 
old  custom  of  ringing  the  bell  at  noon,  and  of 
tolling  it  when  deaths  occur,  and  that  it  has 
always  had  access  to  tbe  vestibule  of  the  meet- 
ing-house for  these  purposes.  There  ia  no  evi- 
dence that  this  was  by  the  permission  of  the 
petitioner.  On  tbe  contrary,  it  was  an  adverse 
possession,  and  a  daily  use  cl  a  part  of  the  prem- 
ises by  the  town  claiming  to  be  the  owner. 
There  ia  no  evidence  of  any  ouster  of  the  town 
by  the  petitioner. 

Upon  these  facts  we  are  of  opinion  that  there 
was  a  mixed  possession,  and  that  the  petitioner 
has  not  such  an  exclusive  possession  as  entitles 
it  to  maintain  this  petiLion.  There  is  no  reason 
why  tbe  respondent,  rather  than  the  petitioner, 
should  be  ousted  and  compelled  to  bring  an 
action  at  law  to  try  the  title. 

PeUtion  d%nnit$/id. 


COMMONWEALTH  of  MaasachusettR 
WlUiam  C.  CHRISTIE. 

Where,  on  the  trial  of  a  complaint  for 
lieepincF  Intoxicating  liquors  with  in- 
tent to  sell  the  same  tmlawfally,  4^1^  > 
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was  a  conflict  botween  n.  witneHS  for 
th'e  g^oTerniAeut  and  tin;  defend  Ant, 
a,a  to  declnraiiona  made  by  the  la,t- 
terj  ftnii  the  (iiKTrirt  attorney  ar^tued  to 
the  jury  that  if  they  aeqaittetl  the  de- 
fentlant  they  would  be  hmnding^  the 

roveniiiient'a  witness  as  n  perjarer;  eaid 
he  court  instrurted  the  jury  that  the 
government  must  prove  all  Ita  luat-erial 
allef^atioDs  beyond  reasonable  doubt, 
and  that  the  jury  were  to  consider  thg 
inteJliRenpe,  memory,  and  accuracy 
ot  the  (foveroiuent's  witness. —  /lefti, 
that  the  fourt  wjs  not  retjuired  to  jrive 
additione.1  itavtmctioBi.  rt'(:^i]ested  by 
defendant,  to  the  efTecC  that  it  was  nut 
necessary  fur  the  jnry  t-o  disbelieve  the 
government's  witiieas  in  order  to  af- 
Quit;  and  that,  if  all  the  evidence  left 
their  minde  in  doubt  as  to  wbat  wai^naid, 
the  defeudftnt  waH  entitled  to  the  beue- 
fit  of  it, 

N  defendant'e  cxceiJtioHFi.  Oeemst-ed. 

ComplniDt  ngninst  llie  defendnnt,  nWes- 
iag  llinl  on  f?iiptember  10,  at  HHTerbill. 

he  did  keep  inloxicHtin^  Ikjuon^  with  intent  to 
seil  tlie  siiihb  UDluwfutly  id  this  Common- 
Tceallb. 

At  tlie  trial  in  tlie  SuTerior  Court  foTjKsBf s 
County,  before  Sliemmn,  J.,  tbc  only  issue 
wtutttiat  of  ""proprietorship."  Aa  Ijeuring;  ll^jotl 
ttiifi  issue,  the  goverumeut  introdiict'd  ttie  evi- 
denL-e  of  Austin  C.  Siinifjiie,  a  jKiliee  ollioer. 
■who  tesliHed  that  on  aiiid  day  he  saw  the  de- 
feailnnt  at  a  certaiu  i^hIixiu.  Ijeio^  at  No.  V) 
haoMdl  Street,  in  s&id  Haverhill,  m  the  hasc- 
menf  tliereot:  that  he,  Sprnguc.  waa  about  to 
0[>eD  a  door  into  hh  adjoining  La»pinenl,  when 
defcQitatit  said,"Tf  voo  tind  imyLbing  in  lliert'. 
don'l  lay  it  to  me.  "  Thts  is  all  1  hire,"  The 
defemJant  introducisl,  among  oibcr  ifniimony, 
the  tefltiinony  of  two  other  witneatiefi  tieaidc's 
bimsetr,  as  to  his  de<?lHrations  lo  8pra^u{^,  dif- 
iffiing'  esseoiiaby  from  the  version  j^ivcri  hy 
Sjtragnt\  ihc  lalttr  leutifyiujr  lhal  do  out;  wna 

fireaem  during  the  convej-BalloD  eicwpt  the  di'- 

The  district  altorncy,  id  urgning  the  ctiae  for 
thi3  Common  wealth, fiUhmitied  lothejan-.inaub- 
etunc^e,  that  if  they  a^'quilted  the  defemliiat  th(>y 
Would,  in  doitig  HO.  hrHndingofficcT  Spni^rn'e 
as  a  perjurer.  The  defeodaat'^  couDsel  fiad 
Dot  ■claimed  during  thf  trial  [hut  tjpragiie  had 
perjured  hinii^elt'.  but  heid  urged  upon  the 
jury  that  lie  (oust  tie  mistaken  in  his  version, 
auu  confouudeii  it  with  the  fjict^  in  some  othvr 
case,  and  thflt  the  teatimony  introduced  in  he- 
half  of  the  defeodaat  ougtit  to  create  a  doubt 
in  their  minds  as  to  the  correctness  of  the 
olBcer'H  vereioD. 
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The  defendant's  counsel,  in  view  ot  the  fi 
that  the  district  attonieT  bad  argued  as  afoie- 
said  to  the  jury,  asked  the  court,  by  way 
written  prayer,  before  the  charge  was  begun 
the  jury,  to  instruct  the  jury  as  folluws:  "I 
is  not  necessary  for  the  jury  to  disbelieve 
Sprague  in  order  to  acquit.  If  all  the  CTidenc 
leaves  their  minds  in  doubt  as  to  what  wh 
said,  the  defendant  is  entitled  to  the  benefit  of 
it." 

The  court  ^ve  instructioaa  that  all  the  id» 
terial  allegations  of  the  complaint  were  to  be 
proven  beyond  a  reasonabledoubt,  and  gave  gen- 
eral iostructioQS  notexcepted  to;  and.  as  to  tbu 
feature  of  the  case,  that  they  were  to  eonsidei 
the  intelligence  of  the  officer,  and  whether  he 
understood  and  interpreted  the  conTeisatiofl 
correctly,  and  that  ther  were  not  re«ponsibk 
for  the  effect.  If  any,  of  their  verdict  upcm  wit 
nesses;  but  did  not  instruct  the  jury  as  prayet 
for.  The  jury  returned  a  verdict  of  guilty,  aoc 
the  defendant  alleged  ezceptidns. 
Msttrt.  Brickett  A  Poor,  for  defendant: 
The  instructions  should  have  been  given.  A 
single  issue  was  being  tried,  excepting  the  fac 
that  Sprague  saw  him  in  the  basement  of  tbi 

Slace  in  question  at  the  time;  but  that  he  w« 
oing  or  bad  done  anything  to  indicate  "keep 
ership"  up  stairs  does  not  appear.    It  was  ap 
propriate  and  necessary  to  the  first  decinon 
the  case,  in  the  position  of  the  cause,  that  thi 
defendant's  prayer  should  have  been  given. 
Welh  V.  AiVe,  15  Gray,  583. 
The  omission  was  prejudicial  to  the  defend 
ant,  and  it  was  not  cured  by  the  other  tnstruc 
tions  not  excepted  to.'  From  the  bill  of  e 
ceptiona  it  does  not  appear  that  the  iDstmc 
tions  given  embraced  suustantially,  tliougb  ii 
different  language,  the  instructions  requested. 
ComnumwealtA  Y.  Cobb,  130  Mass.  S50. 
Mr.  Andxww  J.  Waterman,  for  the  Com 
mon  wealth: 

The  ruling  of  the  court  was  clearly  correct 
The  court  is  never  called  upon  to  give  instmi 
tions  in  the  language  rcqurated.  In  the  presen 
case,  the  instructions  given  embraced  subetaD 
tially,  though  in  different  language,  all  the  ma 
terial  instructions  requested  by  the  defendant 
and  be  has  no  ground  of  exception. 

CommontDealih  v.  Cobb,  120  Mass.  366;  Com 
vionwealth  v.  Brovm,  121  Mass.  70. 

Per  Curiam: 

The  court  was  not  required  by  law  to  gjv 
tbe  instrucUona  requested  by  the  defendani 
The  instructions  given,  that  the  govern 
must  prove  all  its  material  allegations  beyoni 
reasonable  doubt,  and  tplt  tbe  jury  were  t 
consider  tbe  intelligence,  memory,  and  acca 
racy  of  tbe  witness  Sprague,  were  sufficient 
appropriate. 

Bxeeptiotu  overruled. 
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VERMOKT. 
ScPBBHB  Court. 


A.  &  J.  T.  STEVENS 
r. 

L  M.  FULLINOTON  and  Y.  £.  Bradley, 
Tnitee;  Lydia  A.  FaUlngton,  Chlmant. 

1.  The  dflfondaat  haaluwd  assisted  C  in 
the  sale  of  his  farm  to  the  trustee.  In 
the  sale,  with  the  agreement  of  all  par- 
ties in  Interest,  the  tmstee  had  the  n^ht 
to  take  wood  for  five  years  from  the 
claimant  wife's  premises;  and,  in  con- 
sideration of  the  husband^g  servicee, 
which  were  nominal,  and  the  ri^ht  to 
take  wood,  C  gave  to  him  two  $60  notes 
executed  by  the  trustee;  and  the  hns- 
baod,  who  acted  as  broker  for  C,  and  at 
the  same  time  as  agent  for  his  wife  in 
the  sale  of  the  wood,  delivered  both 
notes  to  her,  as  her  property,  without 
intent  to  defi^ndhls  creditors.  Held. 
that  the  wife,  as  claimant  under  the 
trulee  proe«H«  was  the  owner  ofboth 
■etea. 

lAnofaJeetlonto  the  admission  of  evl- 
deaee  bafin*e  a  eoaualsalonm  is  not 

available  in  the  supreme  court,  unless 
made  to  and  passed  upon  by  the  court 
below. 


(LamoDl 


-FDedNoremtierfi,  1687.) 


TRUSTEE  PROCESS.  Heard  on  the  report 
of  a  commissioner,  April  Term,  1887,  La- 
moille County,  Taft,  J. ,  presiding.  Judgment 
ibat  the  trustee  was  chargeaUe  for  $50  and  in- 
toHt.  bring  the  amount  of  a  promissory  note. 
Betened. 

The  craunissioner  found,  in  part : 

"Said  Codding  and  Fullington,  the  defend- 
Ml,  agreed  that,  if  Fullington  would  help  ef- 
UxsL  the  sale  with  Bradley,  and  put  in  the  right 
to  take  wood  for  five  years  from  bis  wife's  land, 
be  would  give  $100;  and  he  did  deliver  to  the 
»ul  L  M.  Fullington  two  of  Bradley's  notes 
ipr  $60  each;  one  of  which  is  the  note  in  ques- 
tioij.  8^  Codding  was  to  pay  nothing  for 
FaUington's  services,  except  so  far  as  he  was 
compemaled  by  these  two  note8,wh!ch  were  to 
be  foil  pay  for  a\\  such  services,  and  the  right 
to  take  the  wood  from  his  wife's  land.  It  did 
wt  appear  how  much  the  services  thus  ren- 
daed  voe  worth,  nor  how  much  the  right  to 
take  said  wood  was  ifqrtb.  The  time  spent  by 
FuUbgtcn  could  not  have  exceeded  two  days, 
aad  the  value  of  the  services,  so  far  as  they  had 
utr,  tnost  have  consisted  in  the  skill  of  said 
Fullington  as  a  land  broker.  In  the  deed  to 
Mrs.  Fnllington  the  right  reserved  by  Codding 
to  take  wood  was  to  be  forfeited  if  he  moved 
awav,— was  personal, — and  was  confined  to 
dead  vood  cut  onlv  for  threeyearsibut  the  lifAt 
vtth  which  Hrs.  Fullington  parted  was  to  take 
erees  wood  for  five  years,  as  much  as  said 
Btadle^  might  want  to  use  for  firewood." 

And  in  a  suf^lemental  report: 

■These  two  items  indu<^  Codding  to  trans- 
the  two  notes  to  Mr.  Fullington  as  stated  in 
fte  report;  hut  the  exact  and  separate  value  of 
ritlier  was  not  then  in  the  mind  of  Codding  or 
I  Vt. 


Fullington.  In  Fullington's  mind  the  wood 
wasof  much  more  value  than  the  services,  while 
in  Codding's  mind  the .  help  of  Fullin^n  in 
securing  a  customer  and  getting  off  a  trade  was 
thought  to  be  quite  valuable.  But  if  the  case 
Is  to  DC  disposed  of  by  the  fair  value  of  the  two 
items,  without  reference  to  the  trade  made  by 
the  parties,  then  I  find  that  the  right  to  t»kt 
wood  for  the  five  years,  paid  for  at  the  time  as 
it  was,  was  worth  $50 ;  and  that  the  actual 
services  rendered  by  Fullington  in  making  the 
trade  were  not  worth  more  than  $5 ;  and  yet 
the  parties  called  them  both  $100.  And  I  find 
that  the  $45  with  which  Codding  parted  was 
the  result  of  his  valuation  of  Fullington's  assist- 
ance in  selling  his  farm." 

The  other  facta  sufficiently  appear  in  the 
opinion. 

Mr.  Edward  B.  Sawyer,  for  claimant: 
The  claimant  had  a  good  title  to  this  fund. 

Sibley  V.  Johnson,  43  Vt.  67. 

It  was  the  wife's  chose  in  action.  The  con- 
sideration for  the  note  was  her  property. 

RiehardMH  v.  DaggeU,  4Vt.  83S;  SUama  v. 
Stearns,  80  Vt.  318;  BarUett  v.  iftiyrf,  84  Vt. 
2fl0 ;  Midout  v.  Burton,  2,  Vt.  888;  Waldo  v. 
Peek,  7  Vt.  484  ;  WJtite  v.  Onien.  12  Vt.  861  : 
Day  V.  Bidle}/,  16  Vt.  48;  Prentistr.  Btake,  84 
Vt.  460;  Squires  V.  Barber,  87  Vt.  5."i8. 

Fraud  in  law  is  not  applicable. 

Stewart,  Husb.  &  W.  84,  97. 

The  husband  may  labor  gratuitously  for  his 
wife  in  the  management  of  her  property,  and 
bis  creditors  do  not  acquire  any  right  against 
her  property. 

Stewart,  Husb.  &W.  p.  195;  Web«terv.  HO- 
dreth.  88  Vt.  467;  Partndge  v.  &odcer,  86  Vt. 
108. 

Mr.  B.  A.  Hunt,  for  plaintiff: 

The  transfer  of  the  note  to  the  wife  was  void. 
A  husband  must  retain  property  enough  to  pay 
his  debts  before  conveymg  to  his  wife. 

Church  V.  Chapin,  35  Vt.  228;  25  Vt.  496; 
Barker  v.  Preneh,  18  Vt.  460;  Jon^  v.  Awor, 
21  Vt.  426  :  Crane  v.  Stiekda,  15  Vt.  253 ;  38 
Vt.  549;  Rev.  Laws,  §  4165. 

The  claimant  never  bad  any  interest  in  the 
fund. 

26  y t.  496. 

PowerB,V.,  delivered  the  opinion  of  the 
court: 

The  objections  taken  before  the  commission- 
ers to  evidence  offered  and  admitted  are  not 
available  in  this  court,  as  they  were  not  made 
to  and  passed  upon  by  the  court  below. 

If  the  salient  facts  disclosed  in  the  commis- 
sioner's report  are  kept  in  the  foreground,  the 
legal  aspects  of  the  case  are  eanly  discern- 
ible. 

The  claimant  is  the  wife  of  the  defendant 
Fullington,  and  at  the  time  of  the  transaction 
in  qu^on  was  the  owner  of  a  farm  in  her  own 
right 

Codding,  with  the  help  of  the  d^endamt 
Fullington,  effected  a  sale  of  some  land  to  the 
trustee,  Bradley. 

Codding  agreed  to  pay  Fullington  $100  if  he 
"  would  help  effect  the  sale  with  Bradley,  and 
put  In  the  right  to  take  wood  for  five  years 
from  his  wife^  land." 

Fullington  fulfilled  the  agreementrthe  sale^ 
with  the  right  to  take  thieci^OQ^byAiSiriB^^C 
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and  Codding  delivered  to  Fullington  two  of 
Bi'adley's  notes  for  $50  each,  given  for  the  pur- 
chase money  in  fulfiUment  of  his  agreement. 

In  this  transaction  there  was  no  intent  on  the 
part  of  anybody  to  defraud  Fiilliugton's  credi- 
tors. Fullington  gave  his  services  and  the  right 
to  take  wood  from  Jiifl  wife's  land,  acUng  in 
good  faith,  for  the  benefit  of  his  wife;  uid  at 
once  delivered  the  two  notes  received  in  pay- 
ment, to  bis  wife  as  her  property;  and  she  has 
continued  to  hold  them  as  such  since. 

The  right  to  take  wood  by  Bradley  was  the 
substantial  consideration  for  which  Codding 
was  to  pay  the  $100  to  Fullington.  The  let- 
ter's services  as  a  broker  were  nominal  in  char- 
acter and  in  value,  and  he  acted  merely  in  the 
capacity  of  an  agent  for  his  wife. 

If  a  stranger  riad  assisted  Codding  in  this 
sale,  and  secured  the  right  to  take  wood  from 
Mrs.  Fullingtoo's  land,  precisely  as  the  defend- 
ant did,  and  had  returned  the  whole  consider- 
ation to  Mrs.  fHillingtoD,  claiming  nothing  for 
his  personal  services,  no  one  would  Question 
Mrs.  Fullington's  title  to  the  funds  held  by 
her. 

In  the  eye  of  the  law,  in  the  absence  of  an 
intent  to  defraud  creditors,  her  husband  may 
do  the  same  thing  as  freely  as  a  stranger  could. 

The  plainliflf's  argument  proceeds  upon  the 
theory  lhat  this  transaction  was  a  fraudulent 
device  to  cover  Fullington's  property,  but  the 
report  expressly  oegatireB  this  assumption;  and, 
this  element  wonting,  Mrs.  Fullington's  title  to 
the  notes  in  question  is  absolute  against  the 
world.  AlAeev.  80Vt.819.andcase8jHM- 
aim  in  our  Reports. 

l^ejvdgment  is  reeeraed,  and  judgment  that 
the  claimant  is  entitled  to  tJtefundtin  the  hands 
of  the  tnittfe,  and  that  the  recover  her  costs. 


TOWN  OF  WOODBURY 
r. 

Edwin  BRUCE. 

A  town's  traatee  of  the  United  States 
'aarploa  revenue  money  purchased  a 
farm  on  which  was  a  nortBakge  to  secure 
a  note  payable  to  its  trustee  of  the  said 
surplus,  or  his  successor,  and  die- 
oharg«d  the  mortiTage  without  pay- 
ment of  the  note;  and,  without  a  record 
of  the  discharge  being  made,  sold  the 
farm  to  the  defendant,  who  had  knowl- 
edge of  all  the  facts.  Held,  that  the 
act  of  the  trustee  waa  a  gross  breach  of 
trnat;  that  the  information  given  to  the 
defendant  was  sufficient  to  put  bim  up- 
on inquiry;  and.  aa  between  hiai  and 
the  town,  the  latter  has  the  superior 
equity,  and  is  not  eatopped,  aa  it  did 
not  influence  the  defendant  in  making 
the  purchaae. 

(Washlnirton  Elled  November  9, 1887.) 

BILL  to  foreclose  a  mort^e.  Heard  on  the 
pleadings  and  a  special  master's  report, 
September  Term,  1886,  Washington  County, 
Powers,  Uiancellor.  The  decree  was  that  the 
petitioner  have  a  foreclosure,  as  prayed  for, 
with  the  usual  time  of  redemption,  .firmed. 
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The  master  found  that  one  G«o.  IT.  Wi:l!t. 
on  February  9,  lf!74^  Have  Iht  aoit  in  cjuesdw 
to  the  trustee  of  Ui<.'  Uuiied  States  surplus  tw- 
enue  money,  and,  f>ii  July  1(J.  1874,  c'lcciiied 
the  mortgage  in  qiicslimi  in  scriin-  it ;  ilmt  -iiiiil 
Wells  died  m  18Tti,  und  that  A.  W.  JSelwo  icv 
wpointed  admiBiatrator  of  bit  e«W«;  th^icM 
Nelson  was  sole  trustee  of  tJ»  United 
surplus  money;  that  Le  procnivd  said  WeJI«te  | 
give  the  mortgage;  that  NelBoa  couliaued  to 
be  said  trustee  till  !Mnn?li,  lSi7:  thnT  said  Nd  ' 
son,  on  Decemlicr  ;t,  lH7(i,  oonvpyetl  tiy  no  sd 
ministrator's  det-d  the  farm  oD  wJjit'h  ibe  mor- 
gage  was  given  to  R.  W.  Brace,  and  at  xW 
same  time  said  Bruce  conreyed  by  quiieMm 
deed  the  form  )setk,  to  ssid  Selaw,  and  bt 
wrote  on  the  mortgage  the  discharge,  »  stated 
in  the  opinion;  that  the  ?th\^  at  the  fano  ti-  ' 
Bruce  was  a  ficliUou^^  one.  aod  that  it  kmi 
mere  arrangement  by  which  Nelson  was  v> 
have  the  farm;  tliiil  tt!C:fli'l('iitl.'uii  jiticil  iu  , 
faith,  and  that  he  und  N^Lion  conaidcrcd  chi 
mortrage  as  legal^  diacbarged,  nJthotigh  th^ 
both  Knew  that  tiie  note  had  not  been  paid: 
that  Nelson  never  paid  the  note,  but  claiioed 
that  the  properly  to  pay  stiid  note  -was  rfcdved 
by  him  by  his  Iiikirg  the  Wella*  farm  into  hii 
own  hands,  and  ilitit'il  waft  due  from  him  to 
the  town;  and  that  th«  town  looked  xoiSaa  1 
to  pay  ituntilbef^De^^smlbii?  ip  iantt  i 
1879.   1 

The  other  facta  «n  aufltdenUlr  atid«fA^l|«  I 
opinion.  I 

Mr.  S.  C.  Shurtl«l^  for  orator:  J 

It  was  a  breach  of  trust  in  Nelimi  to  aUuuM 
to  discharge  thi.'  Hirtrtstnec  without  paymein  '^t" 
the  note.  Hemuld  [ir^l  (liscLtir^c  it  will  1  I 
payment,  and  1  lie  ili  fnid^Dt  is  in  no  \xik:i  j 
position  to  defeu'i  iLiiu  Xelso".  , 

Messrs.  Heath  A  WiUard,  for  defend- 
ant: I 

The  mortgage  was  diBcharged.  The  dis- 
charge was  made  by  one  haviog  foil  iMtttif^ 
to  do  it. 

Rev.  Laws,  g  t,14:^. 

The  acquiesci'iK-i  of  die  town  intbifi'll&ldaili 
operates  as  a  niiiiiaiticji].  U 
Poienal  v.  M'  j/crs,  16  Vt  4tB.  I 
The  conveyani-ea  frota  Nelaon  to  Bruoe,  and  | 
from  him  back,  toDMimi^^l  a  ditifhuiBB  ov  IbP  1 
mortgage. 

Welsh  V.  Phil!i!i^.  U  Aln.  3(M*.  ' 
The  town  is  c.si-iinH.-ii 

Herm.  Estop.  ^  SfSfl;  MiHtl^iclier  &  W.  li.  R, 
R.  Vo.  V.  LansiS'tn.  4r>  Vl,  137;  Strtmg  v.  ES» 
wt/rth,  26  Vt.  a'(3;  llollomn  v.  WUttoaih,  43  , 
Vt  807.  I 

Royce,  (Jh.  J.,  delivered  Ibe, opinion  of  | 
the  court: 

While  A.  W.  Ndsnn  was  trustfe  of  ^  ' 
United  States  fturplu?.  rfvcnne  rooDcy  for  lhi 
town  of  Woodlnirv,  Iip  procured  a  morfps;^ 
executed  by  Guor^  H.  \V^d1a,  of  tbe  laia 
described  in  the  bill,  :^ecu^ing  a  note  which 
said  Wells  had  ^veu,  payable  to  the  trustee  of 
said  revenue  moiipy,  or  his  pucce«90r  in  office,  of 
said  town  of  Wofxlbnrv,  fimi  two  oTlier  noie^ 
that  said  Neliton  then  Iield  pgain^i  -^^i'i 
Wells.  Tbe  Lnul  (Um-iTIwI  in  the  ntirlffnge ' 
was  sulwequenLly  '■l  uvfytil  i;i  Nt'1>^f'u;  and^  on 
tbe  day  of  its  couvcyAure  to  him,  lit-  made  tb? 
foUowmg  indoEsemest-on  thetoDngag^: 
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Hsving  received  the  contents  of  the  notes 
qtedfied  in  tliis  mortgage  according  to  the 
tewyr  and  effect  of  the  same,  I  hereby  discharge 
this  mortgage  In  full,  A.  W.  Nelson. 

Tbe  indorsement  was  not  recorded,  and  it  is 
f ouitd  t  bat  the  note  given  to  tbe  town  of  Wood- 
biiiT  had  not  then,  and  has  not  since,  hera 
p&ia.  That  note  and  the  mortgage  remained 
in  Nelson's  possession  until  March,  1877,  when 
be  handed  the  note  to  his  successor  in  office, 
tad  retained  the  mortgage.  On  the  10th  of 
Harcb.  1877,  he  sold  the  land  described  in  the 
mortfmge  to  the  defendant;  and,  before  he  ex- 
erntra  the  deed,  he  Informed  the  defendant 
how  he  considered  the  Wells  mortgage  to  be 
diM^iarged,  and  what  he  had  done  to  discharge 
it  and  to  clear  the  title;  so  that  the  defendant 
parcbased  the  property  with  full  knowledge 
ibat  \elsoQ,  while  acting  as  trustee  of  the  town 
of  Woodbury,  attempted  to  discharge  the 
morteage  without  the  note  secured  by  it  bav- 
iog  neat  paid,  and  that  tt  had  not  then  been 
pad. 

The  attempt  of  Nelson  to  deprive  the  town 
of  the  security  it  held  for  the  payment  of  the 
Bote,  and  which  be  bad  obtained  while  acting 
as  trustee,  was,  as  between  himself  and  the 
town,  a  gross  breach  of  trust  The  question 
presented  ia:  Will  the  indorsement  so  made 
upon  the  mortgage  bind  the  town,  so  that  tbe 
deed  from  Nel-son  to  the  defendant  will  be 
(^Kfative  to  defeat  the  right  of  the  town  to  the 
seoraily  given  by  themortga.^e? 

It  vas  an  attempt  to  dischnrge  the  mortgage 
without  payment  of  tbe  note  secured  by  it,  and 
th(?  statement  that  he  bad  received  payment  of 
the  note  was  false  in  fact,  and  must  bAve  been 
known  by  the  defendant  to  be  false  at  the  time 
be  purchased  the  property. 

The  right  of  the  town  to  the  security  given 
by  the  mortgage  was  not  prejudiced  by  tlie  at- 
tempted di'^hanje.  The  information  given  to 
the  defendant  wbeu  be  purcbasefl  the  property 
voB,  in  onr  judgment,  amply  sufficient  to  put 
him  npon  inquiry.  Blaitdell  v.  Stevens,  16 
Yt.  179;  fjir^y  v.  Raumond,  58  Vt.  309.  And 
if  be.  with  such  knowledge,  purchased  and 
paid  for  the  property  without  making  pro- 
vision for  the  payment  of  the  note,  he  did  so  at 
his  peril;  and,  as  between  him  and  tbe  town, 
the  town  has  tbe  superior  equity. 

Neither  do  we  find  any  fact  that  in  law  estops 
tbe  town.  The  town  did  not  participate  in  the 
purchase  (rf  the  property  by  Nelson,  nor  in  its 
nleto  the  defendant,  and  had  no  knowledge 
«fthe  indorsement  made  upon  the  mortgage; 
and  there  is  no  act  or  conduct  of  the  town 
shown  that  influenced  the  defendant  in  making 
the  purchase.  He  purchased  the'  property 
equitably  charged  with  the  payment  of  the 
note,  and  has  in  no  way  been  released  from 
that  obligation. 

The  dtereetffthe  CmtH  ttfOhaneery  if  affirmed, 
««/  eanm  remanded. 


H.  H.  WALLING 

r. 

R.  H.  NEWTON. 

lu  an  action  of  irorer  for  the  conTersioii 
of  personal  property,  where  Uie  de- 

1  Vt. 


fendant  claimed  to  derive  title  to  it  a« 
legatee  under  his  father's  will,  tbe  plain- 
tiff, claiming  to  have  bought  it  of  an- 
other party  and  left  it  wit£  the  testa- 
tor merely  for  his  use,  is  a  witness  in 
this  respect  in  hia  own  behal£ 

{Waahinpton  FUed  November  1,  1887.) 

TROVER  for  a  vulcanizer and  pair  of  flasks, 
an  office  chair,  and  a  lathe.  Heard  on  a 
referee's  report,  March  Term,  1886,  Washing- 
ton County,  Powers,  /..presiding.  Judgment 
for  the  defendant,  the  court  holding  that  the 
plaintiff  was  not  a  wltoess.  Beveraed. 

It  appeared  that  Marcellus  Newton,  the 
father  of  the  defendant,  was  a  dentist;  tfaat  de- 
fendant studied  dentjatry  with  him,  and  after- 
wards went  Into  business  with  bim;  and  that 
they  continued  in  the  business  for  several  years 
and  then  separated.  It  was  claimed  by  the 
plaintiff  that  he  purchased  the  articles  in  con- 
tention when  new,  and  that  they  had  remained 
his  property  ever  since;  and  that  he  left  them 
with  the  said  Marcellus  when  he,  plaintiff,  went 
to  the  West  Indies. 
The  referee  found: 

Marcellus  Newton  died,  leaving  by  will  all  the 
things  pertaining  to  his  business  and  practice 
as  a  dentist  to  bis  son,  tbe  defendant  A  few 
days  after  his  father's  death,  and  about  Janu- 
ary 1,  1878,  the  defendant  took  the  articles 
mentioned  in  items  1,  2,  and  S,  which  bad  been 
in  his  father's  possession  and  vne  from  1870 
until  his  dcath,and  which  he  supposed  his  father 
owned,  and  moved  them  to  Montpelier,  and 
has  since  treated  them  as  his  own.  These  arti- 
cles were  not  Inventoried  or  appraised  as  the 
property  of,  or  belonging  to,  the  estate:  but 
the  personal  representative  of  MarcelluB  New- 
ton knew  when  the  defendant  took  them  away, 
and  made  no  objection. 

I  find,  upon  his  [plaintiff's]  testimony  only, 
that  said  articles  were  purchased  when  new  by 
tbe  plaintiff,  and  that  he  has  never  disposed  of 
them;  also  that  tbe  values  carried  out  opposite 
those  items  are  fair  cash  valuea  of  those  articles 
at  the  time  the  defendant  took  them.  I  also 
find,  upon  tbe  plaintiff's  testimony  only,  the 
aifreement  herembefore  stated  under  which 
those  articles,  with  others,  went  into  Marcellus 
Newton's  possession  when  the  plaintiff  returned 
to  the  West  Indies  in  1870. 

Mesars.  James  N.  Johnson  and  George 
H.'Fisk,  for  plaintiff: 

This  is  not  an  action  against  the  estate  of 
Murcelhis  Newton,  and  does  not  come  within 
Rev.  Laws,  8g  1003, 1008. 

LyUe  T.  Bond.  40  Vt.  618;  Cole  v.  mvrtlef,  41 
Vt.  311;  Man'ifaeturers  Bank  v.  Seoikld,  39 
Vt.  590;  Thrall  \.  Seward,  37  Vt.  578;  Morse 
v.  I^tr,  44  Vt.  561 ;  Kimball  v.  Baxter,  27  Vt. 
628;  Bctiior  v.  Paguin,  40  Vt.  199;  Down*  v. 
BeUJm,  46  Vt.  674. 

Mr.  George  W.  Wing,  for  defendant: 

The  plaintm  was  not  a  competent  witness. 
The  defendant  claims  tbe  property  under  his 
father's  will. 

The  cases  show  that  the  words  "contract  in 
issue,"  as  used  in  the  statute,  mean  tho  same 
as  contract  in  dispute  or  in  questioo,  and  re- 
late as  well  to  the  substantial  issuer  nuidft-lV'.^ 

Digitized  by  VjOO^UfL 


lETSfr  EnoLAHD  REPOBTERr-Bup.  Or.  ov  YBBUOirr. 


1687. 


Ibtj  evidence  m  to  Gte  ttere  fomul  iBsnesiiutde 

bj  tbe  pleading, 

Dnllhtn-  V.  IWnp,  42  Vt  408;  Jfifm'W  t. 
Piuhtfi,  4;;  Vi.  W5;  Davit  v.  Windaor  Sav. 
Bank,  4H  Vl.  5:52;  Frtzsimmona  V.  jSouMtn'ot, 
aeVl.  SOU:  V.  Lund,  45  Vt.  83;  Pferd 

V.  CA™ej.  40  Vt.  15^;  Ball  v.  Hamblett,  81  Vt. 
680;  Bkrrme§Mnt.  F.  Int.  Co.  v.  Wella,  68  Vt. 
14:  ffoUMgrv.  Tfrnnf/.  41  Vt.  156;  HoUi»terv. 
Tmug,  42  Vt.  403, 

The  cftBM  allowiiijj'  tlie  party  to  teslify  are 
where  liie  cBijUt^  o|  _tJw  deceased  party  is  not 
AfTeriLiil  L>r  iiitftMVted,  4bd  where  the  matter  is 
mol  III  tent]. 

Colt  \\  Hltunfif.  II  Vt.  811;  D<mns  v.  Bel- 
tten-.  40  Yt.  974;  Manufaeturen  Sank  v.  Seo- 
j!aW,  SB  Vt  591P;  J/flj-ip  t.  Zoto.  44  Vt.  681. 

Taft,  J.,  deliTorMl  the  opinion  of  the  court; 

Tlie  ti\n;Btion  id  lliia  case  is,  Was  the  plain- 
tifl  fi  Kimnolciii  witness?  Hewas unless  made 
inc<'iiii!<?li.Lt  l.y  i;.  v  Laws,  g  1002  or  g  1008; 
0bd  ihis  dtpetiils  ii[iQu  whether  "the  contract 
or  CBUse  of  action  in  Issue"  was  made  with 
Maicelltis  Newlon.  The  action  is  trover  for 
the  unlawful  cooTerBioD  of  the  propmty  hy  the 
defendant.  The  plnlntfCF's  title  In  an  action  of 
trover  is  not  ncw-ssarily  the  question  in  issue. 
TVht'ti'  hntli  pmrtk-sclium  from  the  same  source 
U  t;vi<k?iilly  ii^.  Did  the  plaintiff  claim  the 
pmpiTly  by  virtm.'  of  u  purchase  from  Mar- 
cellus,  it  iiiislLl,  ijud^  some  of  our  imported 
CB£«,  be  held  tbat  sach  contract  of  purchase 
waa  the  matter  In  tasuo,  aDdtbeplaiDtuT  incom- 
petent to  iMtify;  although  we  think  tbe  decl- 
viou9  upon  that  point  cooflictinf.  But  tbe  plain- 
tiff does  not  claim  tillu  through  him;  his  claim 
is  that  he  bought  tlic  articleswhen  new,  before 
th*>y  come  inlo  llw  possession  of  Marcellus. 
fropi  another  purlj,  ami  that  be  left  them  with 
MarfpUns  when  he,  tbe  plaintiff,  went  to  tbe 
WtBt  Tndfea  in  1.570.  He  claims  under  no  con- 
tract with  bim,  nnd  shows  by  bis  testimony 
title  (lerlvpcifrpiTi  miotbersource.  If  tbeplaln- 
tiff  obtnintd  tbe  prcperty  by  purchase  from 
TOtia-  Dilirrtlfan  Mnr(;(j]lu8,  any  arrangement  he 
mlplii  hnvr  mutlr  with  tbe  latter,  as  to  its  use 
or  jxiSfte.ssioii.  would  Ije  collateral  to  the  cause 
of  action  la  ismie.  Where  the  parties  claim 
titlo  from  different  soorces,  the  plaintiff's  title 
In  AD  adioD  of  tro'ver  can  in  no  sense  be  tbe 
tiauie  of  action  in  iij»ue,  While  it  is  Impossi- 
ble to  recf^nriVthc  ilpcisions  of  our  own  courts 
upon  ijiif^ti(i[,fi  nfi'^in)^  under  the  sections  re- 
fcmd  t(p,  wi=  (li>  iii't  Think  the  disposition  of 
ibis  rn-e  (  fuil^ict.^  wiili  nay  of  them.  We  think 
tbe  ploiulifT  was  a  ooinpeteot  witness,  and,  un- 
dflp  the  rtpDiei,  entitled  to  judgment. 

Ju^mmt  rfrvrmd.  and  Judgment  for  plaintiff. 


U.  B   BUNDY  et  al. 

p. 

TOWX  OF  WOLCOTT. 

Wlum  Th^  pergonal  list  reqalred  by 

Hev.  Laws.  ^  W-il,  to  be  arranged  in 
alptuibt<tic£il  order  and  lod^d  in  the 
town  clerk's  oflici'  on  or  before  the  35th 
(Jay  of  April,  fnr  The  inspection  of  tai- 
pn^'&rR,  IB  neither  sigTB®^  nor  cer- 
tified hy  ilif  listt'rs,  and  no  minute  is 
made  by  the  town  clerk  of  the  time 
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when  it  was  thus  lodged,  it  l«  inwmUdf 
and  tuM  paid  under  protest  are  re- 

eoverableialthoiiKhone  of  the  plaintifb 
saw  and  examlnea  the  list  on  April  S5. 

(LamoUIe  Filed  October  SS,  1887.} 

ASSUMPSIT  brought  by  the  plaintifTs,  the 
executors  of  the  will  of  P.  S.  Benjamin, 
deceased.  Trial  by  jwrj,  December  Tenn, 
^886,  Lamoille  County,  Powers,  J.,  imaiding. 
The  court  ruled  that  the  list  was  not  such  u 
tbe  law  required,  and  that  the  plaintiffa  were 
entitled  to  recover  tbe  amount  of  tbe  town 
tax  and  interest, — but  not  in  this  action,  tbe 
amount  of  the  State  and  State  school  and  high- 
way taxes, — and  directed  a  verdict  for  the  pUm- 
tifla  for  $287.27.  Afflrnud. 

Mr.  P.  R.  Gleed,  forplaintlffs. 
Meaart.  Etendee  fc  Fisk,  for  defendant. 

Royce.  C/i.  J.,  delivered  the  opinion  of 

the  court: 

This  was  an  action  brought  to  recoverof 
the  town  certain  taxes  that  bad  been  paid 
under  protest.  It  was  claimed  that  the  taxes 
were  illegally  assesRed. 

It  appeared  that  the  personal  list  of  all 
taxpayers,  that  the  listers,  under  Rev.  Laws. 
§  831.  were  required  to  arrange  in  alphabetical 
order,  and  lodjie  in  tbe  town  clerk's  office  on 
or  before  tbe  25th  day  of  April  in  each  year^ 
for  the  inspection  of  taxpayers,  was  In  no  way 
certified  or  signed  by  the  li^rs;  and  there 
was  no  minute  or  record  of  the  time  when 
the  same  was  lodged,  made  by  tbe  town  clerk. 

Tbe  supreme  court  at  the  last  general  term, 
in  the  cases  of  Smith  v.  Hard,  1  Vl.  (L.  cd.) 
267,4  New  Eng.  Rep.  118,  and  BartUlt  v. 
Wilson,  1  Vt.  (L.  ed.)  370,  4  New  Eng.  Rep. 
116,  considered  the  construction  to  be  given 
to  that  section;  and,  after  full  argument,  de- 
cided that,  such  abstract  being  a  judicial  de- 
termination of  the  amount  of  each  taxpayer's 
personal  estate  liable  to  taxation,  and  being 
lodged  in  the  town  clerk's  olBce  as  the  basis 
of  complaint  by  taxpayers  dissatisUed,  it 
should  be  verified  and  authenticated  by  tbe 
hBters  in  such  unmistakable  manner  as  to 
carry  onita  face  fair  evidence  of  its  character. 
It  should  be  signed  by  tbe  listers  and  certi- 
fied as  the  personal  list  of  taxpayers  for  tbe 
current  year,  or  bear  otherwise  equivalent  evi- 
dence of  authenticity. 

That  holding  is  alone  sufficient  to  show  that 
tbe  list  upon  which  the  taxes  were  aesesscd 
that  arc  sought  to  he  recovered  back  was  in- 
valid; aad  establishes  the  plaintiff's  right  of 
recovery,  unless  the  fact  that  one  uf  the 
plaintiffs  saw  and  exunined  tbe  paper  wbich 
was  lodged  in  tbe  town  •clerk's  offlce  on  tbe 
25th  day  of  April  discharged  the  town  from 
liability. 

As  we  have  seen,  that  paper  was  not  sach 
a  one  as  the  hsters  were  required  to  make; 
there  was  nothing  upon  it  to  indicate  that 
it  was  tbe  olBcial  work  of  tbe  listers,  or  that 
it  was  even  ma<^  by  them.  The  legal  rights 
of  the  plaintiffs  were  in  no  way  affected  hy  tbe 
information  tbey  thus  obtained.  They  were 
entitled  to  an  inspection  of  such  a  list  as  the 
law  rec^uired  the  listers  to  make,  in  order  (bat 
the^  might  act  underatandingly,  and  rouble 
their  future  conduct  accordingly. 
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Tbe  objectteu  we  have  conddered  b^g 
hul  to  the  list,  we  luve  not  considered  the 

otbera. 

The  plaintifb  bare  not  claimed  in  this  court 
thtt  they  were  entitled  to  recover  any  more 
thta  they  recovered  in  the  county  court,  and 
thmfote  &e  jttdgmetU  it  ^fj^rmed. 


T.  H.  P.  ROWELL 
Warrai  FULLER'S  ESTATE. 

1.  When  a  sigBainre  is  disputed .  and  an- 

otliersiffDatare  ie  offerea  Id  proof  as  a 
Btandara,  the  court  should  first  find,  as 
s  fact,  that  the  latter  is  genaine.  and 
then  submit  it  to  the  jury  in  compari* 
■OB  with  the  one  in  contention. 
1  While  great  care  should  be  taken  in  de- 
tenuining  whether  the  standard  of 
eoaparimm  is  senoine.  the  usual  rale 
as  to  a  fitir  balaaee  of  taatlmony  ap- 
pUes. 

I.  Photographs  the  different  signa- 
toies  were  admlstf Me  as  evidence. 

4  It  cannot  be  said  to  be  error  for  the 
court  to  express  its  opinion  on  the 
weight  and  character  of  evidence. 

5.  An  exeeptiou  to  an  entire  char^  up- 
on one  branch  of  a  case  is  too  general 
and  not  available.  The  error  shonld  be 
ipedfled  at  the  close  of  the  charge. 

<■  In  an  aetion  on  a  receipt  whereby  the 
intestate  promised  **to  collect  and  ac- 
count for,  or  return  on  demand,^'  cer- 
tain promissory  notes,  the  burden  is  on 
the  defense  to  show  that  the  notes 
wereretnnied  on  demand,  or,  if  not, 
vhy  tfanr  have  not  been,  rather  than 
on  tiie  plaintiff  to  prove  negligence. 
In  an  action  by  the  survivor  of  two 
partners,  on  a  receipt  given  to  them 
agreeing  *to  collect  and  account  for,  or 
return  on  demand,"  certain  promissory 
notes,  there  was  no  error  in  the  charge 
that  there  could  be  no  recovery  if  the 
defendant  had  aecounted  to  the  de- 
ceased partner,  and  the  plaintiff  had 
oollseted  his  share  of  his  estate. 

&  In  sneh  action  evidence  is  admiseiblei 
■nder  tbe  general  issue,  which  tend- 
ed to  show  that  the  notes  had  been 
munied. 

(Orleaos  FUed  Ootobor  ].->.  IttST.) 

GENERAL  and  special  assumpait  by  the 
plaintiff  as  surviving  partner  of  tbe  late 
Bnn  of  J.  &  H.  Rowell  with  a  count  in  favor 
of  tbe  plaintiff  npon  a  promissory  note  owned 
Y  tiim  in  bis  own  right.  Appeal  from  the  dis- 
tUowance  of  commisNonere.  Pleas,  general  is- 
Hie,  payment.  Statute  of  Limitations,  and  off- 
w.  with  notice  denying  the  signature  to  paper 
"A."  Trial  by  jo^,  February  Term,  1887, 
Orieus  County,  Royce,  Ck.  J.,  presiding. 
*Mdict  and  Jndgment  for  the  defen^nt.  lie- 


TbelidlowiDg  is  a  copy  of  the  paper  marked 

"A": 

IVi- 


Montpelier,  Vt.,  June 6, 1884. 
I  hereby  acknowledge  tbat  my  promissoiy 
note  for  the  sum  of  I&7.74,  dated  November  2,. 
1867,  and  payable  to  J.  &  H.  Rowell  or  bearer, 
ooeday  from  date,  and  interestannualty,  is  not 
paid,  and  promise  to  pay  the  same  on  demand. 
And  I  also  acknowledge  that  the  promissory 
notes  taken  by  me  from  J.  &  H.  Kowell  for 
collection,  and  described  in  my  receipt  given 
for  the  same,  and  dated  July  16,  A.  D.  1857, 
have  not  been  accounted  for,  except  as  shown 
by  indorsements  on  tbe  back  of  said  receipt; 
and  promise  to  pay  on  demand  the  amount  due 
from  me  on  account  of  said  promissoiT  notes, 
with  annual  interest.  Warren  Fuller. 

The  signing  of  said  paper  by  intestate  was 
denied  by  defendant  estate.  The  note  and  re- 
ceipt mentioned  in  said  paper  "A"  are  tbe  note 
ana  receipt  declared  upon. 

The  evidence  of  tbe  plaintiff  tended  to  show 
tbatWarrenFuller  signed  the  said  paper  marked 
"A;"  and  the  tesomony  of  the  defendant, 
that  he  did  not. 

The  defendant  presented  a  paper  upon  which 
was  written  the  name  "Warren  Fuller,"  and 
nothing  else,  which  was  marked  "Defendant's 
Exhibit  No  1;"  also  a  note  purporting  to  be 
signed  by  Warren  Fuller,  which'  was  marked 
"  DefenasDt's  Exhibit  No.  2,"  witb  evidence 
tending  to  i^how  that  the  name  "  Warren  Full- 
er" on  each  was  written  by  tbe  intestate;  but 
DO  testimony  of  any  witness  who  saw  the  intes- 
tate write  either  of  said  names. 

The  defendant  also  offered  in  evidence  pho- 
tographs of  the  name  "Warren  Fuller,"  as 
written  on  papers  No.  1  and  No.  2  and  A  (be- 
ing adlsputed  signature),  and  of  one  signature, 
"Wtirren  Fuller,"  admitted  to  be  genuine. 

This  evidence  was  received  against  the  plain- 
tiff's objection. 

Measrg.  Edwards.  Dickennan,&  Yonngt 

for  plaintiff: 

By  tbe  common-law  rule,  written  documents 
or  signatures  were  never  admitted  solely  to  be 
used  as  comparison. 

Lawson,  Exp.  Ev.  229;  Rqg.  Exp.  Ev.  192;  1 
Best,  Ev.  g  288;  1  GreenI.Ev.  f,  580;  Moore 
V.  United  Slates,  91  U.  S.  270  (28  L.  ed.  84^; 
Strotherv.  Lueaa,  31  U.  S.  6  Pet.  768  ^  L.  ed. 
678);  27  Md.  36;  96  Pa.  489. 

But  whenever  a  comparison  has  been  per- 
mitted, tbe  eeouinenessof  thepaperintroduced 
as  a  standard  must,  flrst,  be  determined  by  the 
court  before  it  is  allowed  to  go  to  the  jury. 

Bennett,^.,  laAdamt  v.  Field,  21  Vt.  256;  State 
V.  Ward.  89  Vt.  225;  Sanderaon  v.  Osgood,  52 
Vt.  809;  Lawson  Exp.  Ev.  871,  407;  115  Mass. 
481;  Costello  v.  Onneell,  138  Mass.  854;  Bragg 
V.  Colwell,  19  Ohio  8t.  412. 
It  was  error  in  admitting  exhibits  Nos.  laDd2. 

Lawson,  Exp.  Ev.  408,  410;  Martin  v.  Ma- 
gvire,  76ray,  178;  Coinmowt:alth  Y.Eaxtman, 
1  Cush.  217;  Moody  v.  RoircU,  17  Pick.  490; 
Ric1iard»on  v.  Neacomh,  21  Pkik.  817;  23  Kan. 
250;  1  Greenl.  Ev.  §.  681;  King  v.  Donahve, 
110  Mass.  156. 

The  paper  with  which  comparison  is  to  be 
made  must  be  unquestionably  a  genuine  paper, 
and  that  must  be  shown  beyond  a  doubt. 

MeKeane  v.  Barnes,  108  Mass.  844;  Baron  v. 
Williamt,  18  Gray,  327;  Poveg  v.J^atey,  80 
Ohio  St.  e08:  S  Binn.  840.Dig,t,zed  by  UOOgje 
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It  mUiSt  he  direcllj  aud  Very  clearly  proved. 
Peck,  J.,  ia  Siatf'v.  Horn,  4U  Vt  3(1. 
A  diHTy  lak&n  frdtlft  a  prisoner  is  ]iol  a  .suffl- 
cient  ataudjird. 

Qmica,  CJi.  J.,  in  Viut  Hiekh  v.  People.  29 

Tlic  iidmissinii  of  thepliota^rnpbs  waa  error. 

Hdii&t  V.  McDcnmit.  b2  Y.  41;  34  Midi. 
23;  llf>g:.  Esp.  Et-,  198;  NillffP  v.  Johneoa.  27 
Mci.  CI. 

Thitre  wag  error  in  the  ciiiirje  tbnt  lliia 
evicicai-c  of  comparison  waw  regarded  usually 
BB  tbg  mo&t  sstisfnc^tory.  It  is  iLie  leu.^t  sntis- 
factorj-. 

L:iw90n,  Exp,  Ev,  8T2;  Borlmid  r.  Ifru^ 
Tuf/f,  ya  Iowa,  131 ;  IE  Iowa,  oftl;  I  McArthur. 
331. 

McMnra.  Crane  Sc  Alfred,  for  defeuJaDt: 

The  papers,  Nof^.  1  and  2,  ofTered  for  COoi- 
pari=oii  with  Lhe  ^ijrcaliire  in  ilispule,  were 
properly  iidmittecl. 

CinntiwnWi'Mtk  Ci>St  113  Mis-*,  4H1;  Stjite 
V.  W^ml.  39  Vt.  32ri;  Statf  v.  Hi.'pi.'im,  50  Vt. 
316;  Afhtum-!,  Fidrh  21  Vc  SSG. 

UocuLiTieTits  an;  admi-ifiiWe  for  Ibe  purpose  of 
comparisou  when  properly  proved  to  be  in  ibe 
dispuiL-d  ImudwritiDg-. 

I^wson  Exp,  Er.  ;j71;  Moodt/  v.  tlotrdl,  17 
Pick.  480;  Bt'irntun  v.  Siitnhfn-ii.  2r»  N.  H.  «7, 
111;  fitaU  V.  HnjttiMjH,  53  N.  H.  4O0;  .Stefe  v. 
Clark.  54  H.  4ai;  Carte-  v.  J,jrkM'>iL.  58  N. 
H,  Lvi^^i  V.  Lanian,  (i  f^onn.  54;  C/irimfkr 
V.  Lc  Barrm,  45  Me.  &tl4:  IlW;/*(w  v.  Danti, 
53  Mo.  S,  13;  .4rf,iHfj(  V.  fW,  21  Vt.  256. 

Tlie  pholo^pLs  were  admisaihlc. 

Man';/  T.  mrn^K,  16  GrftV.  Ifil;  R?f<rr  V.  Pfl- 
hnm,  118  Mii*«.  430;  RftrnMl  y.  OMik.  1^3 
Mnft-i.  210;  (         v.  83  N,  Y.  464; 

j-if  V.  Biuhlcimcck,  2  N  Y.  (L.  ed.)  3ir>,  4  Cent. 
Hep.  THT,  t03  N.  Y,  487;  liarkcr  v.  'Ai^^H  ,^ 
/VjT.'/[lowa  Sup.  CU.l.  S2  Alb.  L.  J.  432. 

It  must  appeftr  aflirmatiTely,  by  the  esoop- 
tioo!^,  ttaiit  the  plaintiQ'  rHlleci  ilie  atteoliijii  ol 
the  Rourt  tin  Huch  a  wny  that  it  wris  Icgjdly 
bouTwi  to  aet)  to  iis  otqisHion  lo  cliurge  tliral  (he 
geMiilneiit'«.s  of  the  sii^uaturcB  nn  pniM'rs  No.  1 
nnd        2  wan  for  ttie  jury  to  dclennint'. 

Tbi;  case  not  Rbowing  Uiib,  and  llie  plAiutifF 
haviuf:  rliofjcii  to  kei.*p  silent  llien.  lhe  jud.Et- 
riieQl  will  tirjl  be  rerersed  by  reason  of  anch 
omi^t'iinn  to  eliar^e. 

State  V.  Strnffi.  S3  Mo.  5.'i4;  Munrhiev.  Oali»^ 
1  My.  !L.  ed.)  101,  3  New  Enfi.  Rep.  ISl,  7fl 
Me.  300;  A'liVi^/v.  f^nu/the,  57  Vt.  520,5  2;^afc 

V.  A'wrtj/,  57  Vt.  r)4B. 

Taft.      delivered  the  opmion  of  the  court; 

In  thisfi^tQte  the  Bi,[;uanire  of  a  party  msiy  be 
proved  to  he  ffcuuine  or  false  by  n  compiLri.ioQ 
of  il  with  ftiiother  genuine  aif^nntitre,  linli^i-  v. 
I)i.r'm,  Chittenden  Cn. ,  (rjot  reixirtcd),  cited 
m  21  Vt,  284;  Gifcrti  t.  Ford,  5  Vt.  532; 
AOiv^if  V.  31  Vi.  256;  fitate  v,  Wnrti,  38 

VI.  223;  Siate  T.  Horn,  43  Vt.  20;  ."itate  v. 
Uv^hitin,  50  Vt.  816 :  fyiHiici-goii  t.  (hqmi,  !>3 
Vt.  3fl9. 

1.  The  sijrnftturc  witb  whieh  (lie  romparieon 
IB  inside.  IwJore  it  can  be  HRed,  should  be  esmb- 
lished  Rs  a  geiuiine  one,  Ah  slalerl  in  A^kths 
T.  Fieifi,  mpra,  its  gcnuhiencsm  "inu?t  «ilher 
be  admitted,  or  establisbei]  byelear,  dire^^t,  nud 
poBiitive  leslimouy."  Unless' ihie  is,  in  llic  tirst 
inslfjiice,  done,  the  testimony  phoidd.  forobri- 
43H  ^' 


oua  reasjojaa,  be  excluded.  The  q 
upon  tbfi  trial  in  thi»  caae,  whe 
nuinbera  one  (1)  find  two  (3)  were 
Diitures  or  not.  The  defendant 
the  qiicfitioii  sUould  be  submitted 
wbil?  the  pLuintiff  iusieted  that 
detemimed  by  tfie  court.  TUe  » 
dei'idinf?  whether  the  ai^atures  t 
udniilted  tliepi  in  evidence,  and  li 
thy  jvirr,  stiitinfi:  that,  "if  the  ;jTj 
satsHfieu,  upon  ii  full  eiiiminatio 
proof,  that  tlios*  jjapers  were  not  s 
Puller,  the  coniparisou  would  ^ 
TJiurf  tlid  fjuestion  of  the  pji 
the  nigiiatureB  weis  subraitteq  ( 
Was  this  rtctitin  correct,  or 
(juci^tion.  in  the  firsi  iustatiCe 
dctcrniined  finally  by  ihc  coui 
not  ftWare  tlint  the  question  1 
(iLoritalively  decided  in  Ibi^t  btnte 
repi.>rted  case.  Oijf"nl  v.  Ford.  i 
wuh  which  the  compflritiou  was 
admilled  one;  theiefore  the  que* 
it  wfiF  thf":  province  of  lhe  court  c 
termiae  il  dtd  nol  aritre.  In  Ad 
itirpru,  the  question  waa,  Were  jf( 
tures  udmis^ibie  for  the  purpose  of 
— and  the  remarks  of  Bennett,  J., 
witli  either  view  of  tlie  tiucstio' 
coMiiideratiQD,  lie  says  the  s^eau' 
sitruiiture  *hiOtild  l>e  bUowu  heft 
usefl  as  fl  eotnparisou ;  hut  he  do« 
wJiom  tlie  question  of  its  jjenuir 
be  determined.  The  only  other 
tState  to  which  our  alteolion  has 
in  which  ihft  rjui^Mion  hoa  been  r 
theoueaboveciledof  Stuiev.  War 
qiK'fiiion  at  isAuo  here  was  before 
that  case,  il  niEiy  be  refjanied  as 
exuiuitaalion  of  that  cnse  showti  t 
tion  waa  not  nitwle  in  llie  cn^e  or 
coiuiFiel,  The  ]iroBecutioD  ofTcret 
two  lelleri^,  siguetl  "Jerome  Li 
tidnin^  evidence  against  thj?  n 
wrilkn  by  hiin.  To  show  that 
his  hnud writing  the  prosecution,  t 
3tate,  "  e9.tabliHln'd  by  proof  oil 
standards  for  coinpansau.""  The 
fore  weri;  esliibliabed  before  the  i 
jury;  fot  it  wjir  done  during?  the 
fore  the  testimony  of  the  esper 
The  experts  then  testified  that  a 
ftiid  tiie  handwrLtin;;  taken  froi 
of  the  re^pondc?tit.  were  written 
hand,  No  exception  Vfos  taken 
1  mitiation  of  the  fjeuuincTiesa  of  t 
*  by  the  court  insteiid  of  the  jurv; 
'parent,  from  the  language  of  tbn 
'  opinion,  that  the  court  deterramei 
[  flnidly;  for  it  is  slated,  that,"tlie 
adjudeed  the  papers  genuine,  uu 
miTled  them  to  to  the  jury."  etc 
therefore,  that  the  letter.-^  ofYerec 
sflDifl  wori^  fidjudt;ed  by  the  court ' 
aud  DO  exception  Uikeu  stave  that 
not  e^ttablisli  the  fact.  This,  ccv 
lhe  respondeat,  if  the  iegtlmony  it 
it;  and  what  Cjueation  could  then 
;  3pect,  an  the  evidence  cgosiated  t 
testimony  of  witnesses  who  sw' 
saw  the  rewpoudeut  write  the  Icire 
uaedflscompariaons?  Thi'[K)iulia 
By  wl^^^^^i^^e  tiu*fllion  h 
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Wtt  there  any  evidence  to  warrant  the  flDdiog, 
by  either  the  coart  or  jury,  that  the  signatures 
genuine?  NotwilhstaDding  the  remarks 
of  Wuson,  J.,  in  v.  WarA,  we  do  not 
consider  the  qoestiou  settled.  If  the  question 
of  the  genuineneM  tA  a  Btgoature  to  be 
<s  a  comparison  Is  one  for  the  jury,  the  party 
sbould  have  the  right  to  submit  it  to  them,  fox 
the  purpose  of  determiniDg  its  genuineness,  as 
eogn  as  he  gave  evidence  tending  to  show  its 
gesuine  character.  There  would  be  no  pro- 
prietv  in  the  court  first  trying  the  question  and 
dedding  it,  and  then,  if  the  court  decided  the 
signature  genuine,  submitting  the  same  ques- 
tion to  the  jury.  Tiie  better  rule  is  to  treat  the 

Santkm  as  one  for  the  court.  Let  the  court 
etermine  whether  the  signature  is  a  genuine 
ooeOTnot;  if  genuine,  let  it  be  used  by  it  in 
ctHnparison  with  the  disputed  one.  It  is  a  bet^ 
Ict  rule  that  the  court  sbould  determine  the 
que^n  as  a  preliminary  one,  and  not  perplex 
tiie  jnry  with  so  many  questions  as  would  arise 
where  a  party  wished  to  use  a  great  many  sig- 
natures by  way  of  comparison.  From  an  ex- 
amination of  the  cases  in  21  and  89  Vt.,  we 
think  the  question  of  the  ^enuinen^  of  the 
si^nabirGs  used  as  comparisons  was  in  those 
cases  determined  by  the  court.  In  the  first 
<ase  the  question  was.  Were  genuine  signa- 
tures admissible  for  the  purposes  of  compari- 
een?  Nothing  Is  said  in  the  statement  of  the 
case,  nor  in  the  opinion,  as  to  whether  the 
qne^on  was  tried  by  the  conrt  or  submitted 
to  tbe  jury:  but,  from  the  fact  that  the  coun- 
sel for  the  appellee  argued  (see  brief)  that  it 
wafi  proper  in  corrotiomtion  of  tbe  other  testi- 
ntraj  to  admit  the  genuine  signatures  to  go  to 
the  jury,  I  would  infer  that  tbeir  genuineness 
bid  alr^y  been  established  at  ue  time  of 
thrfr  admission.    In  State  v.  Ward,  89  Vt. 

the  exceptions  show  that  the  prosecution 
eftablished  by  proof  tbe  letters  used  as  com- 
psrisoDs  before  the  letters  were  submitted  to 
the  experts;  and  in  the  opinion  it  is  stated  that 
"  the  court  having  ad  judged  the  papers  genu- 
ine, and  having  permitted  tliem  to  go  to  the 
Jarr,"  etc.  This  plainly  Indi<»tes  that  the 
court  detennined  the  qoestion,  and  nothing  in 
tbe  case  shows  that  It  was  referred  to  after- 
wards. The  case  did  not  call  for  ao;r  opinion 
QpoD  the  qnestion  now  under  consideration; 
the  remarks  of  the  judge  thereon  were  f^iter 
dieta.  We  think  the  usual  practice  in  this 
State,  as  shown  by  the  cases,  has  been  for  the 
court  to  find,  as  a  fact,  that  tbe  signature  was 
genuine,  and  then  submit  it  to  tbe  pay  as  a 
^ndaid  of  comparison  with  the  one  la  dis- 
pute. The  court  below  sbould  have  passed 
QpoD  the  question,  and,  if  as  a  fact  it  found 
tbe  signatures  false,  excluded  them  as  stand- 
aids;  Imt,  if  found  genuine,  have  submitted 
tbem  for  comparison  with  the  signature  in  dis- 
pute.  For  its  tt^lect  so  todo  there  waserror. 

i.  The  plaintiff  insists  that  the  evidence  ad- 
mitted by  tbe  court  upon  the  .trial  was  legally 
insofBcieDt  to  warrant  either  the  court  or  jury 
finding  that  any  of  the  disputed  signatures  were 
written  by  the  intestate.  The  same  questions 
mar  not  arise  upon  another  trial.  While  great 
care  ahouhl  Iw  taken  that  the  standard  of  com- 
psrison  should  be  genuine,  and  found  so,  as 
Bennett,  says  in  21  Vt.  266,  by  "clear,  di- 
net,  and  positlTe  testimony,"  we  are  not  aware 
IVt. 


of  any  difFerent  rule  to  guide  tbe  court,  from 
that  which  obtains  in  the  disposition  of  any 
other  question  which  the  court  or  jury  are 
called  topassupon,  either  in  the  admission  of  tes- 
timony or  in  the  amount  of  testimomr  required.. 
Tbe  court  should  be  satisfied,  by  a  fair  balance 
of  testimony, — the  usual  rule  In  civil  causes, — 
that  the  signature  is  a  genuine  one,  before  it 
permits  it  to  be  used  as  such.  Any  evidence 
pertinent  to  the  issue  is  admissible.  The  ques- 
tion should  be  tried  as  any  other  issue  between 
the  parties  is,  and  by  tbe  same  rules  of  evi- 
dence. 

8.  There  was  no  error  in  the  use  made  of  the 
photographs  of  the  different  signatures.  En- 
Isrf^ed  copies  of  a  disputed  signature  or 
writing,  and  of  those  used  as  comparisons,  may 
be  of  great  aid  to  a  jur^  in  comparing  tiad  ex- 
amining different  specimens  oi  ones  band- 
writing.  Characteristics  of  it  may  be  brought 
out  and  made  clear,  by  tbe  aid  of  a  photograph 
or  magnifying  glass,  which  would  not  be  dis- 
cernible bv  the  naked  eye.  As  well  object  to 
the  use  of  an  eyeglass  by  one  whose  vision  is 
defective. 

4.  We  are  not  iDclined  to  criticise  adversely 
the  exprei^sion,  in  tbe  charge,  that'  the  test  of 
the  genuineness  of  a  signature  "is  probably 
regaraed  as  usually  of  tbe  most  satisfactory 
character."  There  was  no  legal  error  in  so  do- 
ing. The  learned  |udge  was  not  called  upon 
to  say  aught  upon  the  subject.  As  applied  to 
one  case  it  might  be  true,  and  not  so  in  another. 
It  was  merely  an  expression  as  to  the  weight 
and  character  of  evidence,  which  the  court  was 
at  liberty  to  make,  without  error  being  pred- 
icable  thereon,  if  the  question  was,  in  the  end, 
submitted  to  the  jury.  Rob.  Dig.  705,  g  1S3. 

6.  The  court  charged  at  length  upon  the 
subject  of  the  testimony  of  experts.  The  excep- 
tion taken  to  tbe  charge  was  general.  Counsel 
do  not  now  complain  that  the  charge  given  was 
erroneous,  but  tJbat  it  ignored  two  vital  points; 
i.  e.,  the  genuineness  of  the  standards,  and  the 
honesty  or  truthfulness  of  the  witness.  The 
first  point,  not  being  a  question  for  the  jury, 
becomes  immaterial;  and,  without  decuUng 
whether  the  latter  would  avail  the  plaintiff,  if 
well  taken,  wc  think  he  sbould  have  q>ecifled 
the  error  at  the  close  of  the  charge,  in  order  to 
raise  tbe  question  here.  The  exception  was 
too  general;  it  was  to  tbe  entire  charge  upon 
one  branch  of  the  case,  and  as  such  should  not 
be  entertained, — at  least,  when  correct  so  far  as 
it  was  given.    Gomlicin  v.  Perkins,  39  Vt.  698. 

6.  The  intestate.  Fuller,  in  1857,  re(»ivcd 
from  the  firm,  composed  of  the  plaintiff  and 
Joseph  Rowell,  twenty-six  promissory  notes 
against  divers  persons,  to  coUect  and  account 
for,  or  return  on  demand;  and  tbe  declaration 
alleges  that  Fuller  has  "never  returned  said 
several  promissory  nol«i  or  any  one  thereof," 
with  certain  specifled  exceptions.  The  testi- 
mony of  Joseph  Poland  tended  to  show  that 
the  notes  had  been  returned  by  Fuller  to  the 
plaintiff  as  early,  at  least,  as  the  21st  day  of 
October,  1862.  Upon  that  day  the  plaintiff 
was  making  a  claim  upon  the  estate  of  his  late 
copartner,  in  respect  to  the  notes,  which  he 
claimed  the  latter  had  received  from  Fuller; 
and  evidence  was  given  upon  trial  that  the 
notes  were  the  same  as  those  mentioned  in  4ie 
receipt.   The  evidence  clp?ted:yWU^®^8 
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Fuller  bad  returned  the  notes.  The^  objection 
mude  iQ  the  teiitimcDY.  as  we  uitdemtand  tbe 
cxc-t^ptiooA,  M  os  tbat  it  WBB  Df)i  Arlmissible  un- 
der tkie  general  issue.  The  evidence,  if  true, 
tendfii  to  show  thnt  the  notps  had  been  re 
Cunied,  und  tberefure  no  ri^ht  of  action  bad 
nviiT  accrued  to  the  plaEDliET.  U  waa  therefore 
admisMilile  under  1bc  geiieral  i^iit-.  Harlow  v. 
Dyer,  43  Vt,  857.  to  ihc  evidence  of 

Polapd  in  ri.'«i)et;l  to  the  uiiUvidual  note  of 
Fuller,  thnt  wii.s  udmiesihliu  under  the  pies 
of  pavuieni. 

7.  "Wns  Lhiire  error  En  the  chiirge  in  respect 
(o  the  claimed  sjettlemcnt  bpiwcwii  the  plaintiff 
and  the  t'pi(«tc  of  Jijst'pti  Ruwcll  ?  The  defenfle 
claimed  that  the  iulestati^  bud  HCCDUnted  to 
Jtm-ph  KowcL]  for  (lie  notes  Qienrioiied  in  the 
receipt,  and  paid,  him  liis  indiviiUiJi)  note;  and 
thst  Joseph's  t^iAlt  bitd  iictciuiLled  lotbe  plain- 
tiff. The  JiLtter  fould  not  recover  of  the  estate 
of  Joseph  unyaiim  in  rcspwt  i\i  huid  notes,  un- 
less Jost'ph  had  ci«llt^i.'1fd  thi'  aiime  from  Fuller; 
and  the  court  pom?rlly  cliiir^ed  that,  if 
Fuller  lifTOuutcd  to  Joseph,  anil  the  plaintiff 
had  collected  of  the  Ijittcr'.'*  oslatc  his  (the 
pkioJifI  a)  flbart.  llic  pljiintifT  cmdd  not  col- 
lect anything  in  raepect  to  tbrm  uf  ifae  defend- 
ant's eHlaie.  Theciiarge  that,  if  theclaim  had 
on«!  bocu  colltctcd  hv  the  plsiinriff,  it  could 
noL  agniii  lie  colk-ctt-d  nf  (liedefendaat'sestale, 
WHS  correet ;  f<jr  thp  plaintiff  coulil  collect  of 
bifi  iiartner  only  ii]ioii  lln'  jmniiid  that  Fuller 
bad  p!ii(l  hift  inartDfr.  There  wus  no  error  in 
this  ptirt  (if  the  CHJse, 

y.  The  inotirt  bflow  was  piitled  upon  to  in- 
atnicl  the  Jury  as  lo  thi^  rule  of  dnmages,  in 
case  they  RhouKi  tJiid  the  phiiuliiT  entitled  to 
re<r«vcr.  The  action  woa  hused  iijmn  a  receipt 
for  certflin  proniisitcjn'  nott*a  delivered  by  the 
plaintiff  mui  hi«  partner  to  Fuller,  which 
Fuller  a^jrt'ed  "lo  rolloct  iitid  uwonnt  for,  or 
rt'lurii  (IB  dt-mand."  The  declaraHon  contains 
a  spffcial  count  upon  this  rt'Ceipt,  iind  evidence 
vjvb  given  upoQ  trial  tendinjrloshow  a  demand 
upon  Fulhif  aud,  a  uoncompliciore  with  it.  In 
raspert  to  ihifl  hmnch  of  the  c&sv  the  court  in- 
Hcrucred  <he  jury,  if  thipy  found  tlie  plaintiff 
entitled  In  niTover  Upon  th-:  rwc-ipt  for  the 
notef,  in  ihii  fnllowiny  wortl'^: 

"It  is  cluiuieci  by  cotmae]  that,  under  that 
agretnavut.  he  (the  inlpstatennu';!  account  for 
all  tlie  doles,  with  annunl  iateresl.  Idonotao 
underslnnd  (ht-  law.  Thosi;  notes  uere  passed 
over  to  Warren  FullEsr  to  collect  orju  eount  for. 
Now,  if  he  would  rtt-orer  nnvthiiip  more  than 
what  \V«rr<"n  Fuller  actually 'cull  ecled,  I  think 
it  is  inciimhent  upon  the  plaintil]'  Ho  show  that 
thnjay  nolea  were  lo.'^t  in  couK'tnience  of  his 
neglect,  llc'  does  apcouiit  for  them  when  he 
hPB  paid  all  that  he  has  received,  unless  he  has 
been  f^iiliy  of  some  negligence  in  the  matter 
of  their  collection." 

Irrt^HpectLvc  of  tin?  quej'tion  tif  neglect  on  the 
purt  nt  Mr,  Fulk-r,  wus  hi^  diitv  discharged 
when  he  paid  L*i  the  plnintiH,  or  bk  jiartner,  all 
thfit  he  hud  eollertvil  upon  the  notes?  He  was 
under  Ihc  obltgiiticjn,  by  forcte  of  the  receipt, 
to  collect  find  nccouni  the  uutes,  or  return 
them  on  demtiiid.  It  was  duty  to  return 
them  on  iteintind  if  iiucoUccted.  1/  be  did  not 
60  return  lhi;m,  wiifl  not  the  hunicn  cast  upon 
him  to  show  why  he  Lad  not,  nither  than  upon 
the  plaintiil  to  show  that  the  notc£  had  been 
44« 


lost  in  consequence  of  Fuller's  neglect?  The 
notes  might  not  have  been  lost  in  consequence 
of  sucb  neglect,  and  still  Fuller  have  beea 
liable  for  his  failure  to  return  them  on  demand. 
Tbe  case,  we  think,  required  suitable  instruc- 
tions upon  this  point,  holding  Fuller  liable,  in 
case  of  his  failure  to  return  the  notes  in  accord- 
ance with  the  terms  of  his  receipt  or  to  show  ■ 
legal  reason  for  not  so  doing.  The  court  bar- 
ing failed  to  give  instructions  in  this  respect, 
there  was  error. 
Judgment  reperted,  and  eauae  remanded. 


ErastuB  N.  SPAULDINQ 

V. 

Melissa  WARNER. 

1.  In  the  absence  of  any  eommon-law  or 
statutory  proceedings  relating  to  par- 
tition of  personal  property  owned  hj 
tenants  In  conunoDt  or  when  the  legal 
remedy  is  inadequate,  a  court  of  equity 
has  Jurisdiction  thereof;  bat  the  court 
must  first  ascertain,  by  a  reference  to  a 
master,  whether  a  partition  is  practica- 
ble; and  if  so,  a  division  will  be  ordered, 
but  if  not,  a  sale  and  an  accounting 
will  be  decreed. 

2.  Under  the  statute  (Rev.  Laws,  §  3127),  if 
an  administrator  neglects  to  present 
claims  of  the  estate  to  commissioners  in 
offset  to  claims  of  a  creditor,  he  is  es- 
topped from  pleading  them  in  offset 
in  a  subsequent  suit  between  the  same 
parties. 

S.  When  iaortsag>ed  propertj-  passes  to 

the  mortgagee  on  foreclosure,  and  the 
▼alae  thereof  is  less  than  the  amount 
of  the  debt,  the  difference  is  an  entire 
claim,  and  not  divisible;  and  it  cannot 
be  first  presented  in  offset  in  one  court, 
and  then,  if  there  is  a  balance,  in  a  sub- 
sequent suit  in  another  court. 

{FUed  .  1887.> 

BILL  in  Chancery,  Heard  on  tbe  pleading* 
and  a  special  master's -report,  March  Term, 
1887,  Veazey,  Chaneelhr.  Decree  that  the 
orator  recover  $195.80,  it  being  for  the  value  of 
one  undivided  half  of  tbe  hotel  furniture  at  the 
time  it  was  purchased  by  the  orator,  and  for 
the  use  of  tbe  same  at  the  rate  of  $50  per  year, 
and  interest. 

The  case  appears  in  the  opinion. 
Messrs,  James  N.  Johnson  and  S.  C. 
Shurtleff*  for  defendant: 

A  sale  will  not  be  ordered  if  the  property 
can  be  divided. 

MarafiaU  v.  Cnne,  29  Ala.  278;  Orapiter  v. 
Griffith,  2  Bland,  6;  Tinnei/  v.  Stebbina,  28  Barb. 
290;  Kerley  v.  Clay,  4  Bibb,  241. 

Formerly  equity  would  not  order  a  sule 
against  the  will  of  the  party. 
Pom.  Eq.  §  1390. 

A  party  is  never  compelled  to  take  real  estate 
against  his  will. 

Barlmo  v.  ScoU,  24  N.  Y.  40;  PetAody^.Tar- 
bell,  2  Cusb.  826;  Andrew  v.  J5iwn,  3  Cush. 
180. 

The  defendant's  plen  in  offset  should  be  sua- 
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tained,  aod  the  difference  between  the  value  of 
the  secarity  and  the  amount  of  the  decree  be 
tOcnnd. 

Rev.  Laws,  §  1002;  FhrmertMut.  F.  Inf.  Co. 
y.WeOt,  58  Vt.  14;  HoUuter  t.  Young,  41  Vt. 
I5S;  C.  4a  Vt.  40»;  Davit  T.  Windsor  Sod. 
Baidt,  48  Vt.  582:  Hobertt  v.  LuTid,  46  Vt  82; 
40  Vt.  158;  51  Vt.  590:  53  Vt  867. 

Jfeim.  Zed  S.  Stanton  and  Goorgn  W. 
Wbg,  far  water: 

IV  former  adjudication  of  this  claim  In  ofTset 
bj  the  county  court  is  conclusive  that  no  balance 
exHts.  It  is  barred. 

ReT.  Lawe,  §  3137;  Probate  Court  v.  Kent, 
48  Vt.  380;  Sabin  t.  SeUon,  54  Vt  384;  Soule 
Y.  Bmlon,  44  Vt.  808;  PnbaU  Qmrt  t.  Gale. 
47  Vt  478. 

TUing  poasesriim  by  f  oredoBure  operated  as 
a  purchase  to  as tisf  action  of  the  debt  if  the 
Taloe  of  the  aecmitT  was  equ^  to  the  amount 
of  the  decree;  ana  if  less  in  Talue.  then  in 
otufaction  pro  tanto. 

lewUv.  Leiand,  a  yt.  681;  Paruv.  Sulett. 
26  Vl  308;  T/uniuu  v.  Warner,  16  Vt.  110. 

Hie  decree  nas  coirect.  The  refusal  of  the 
defendant  to  divide  was  a  oonversion,  and  war- 
noted  the  court  m  decreeing  the  value  of  the 
pn^wtty.  The  defendant  refused  to  divide 
odImb  certaia  conditions  which  she  had  no 
ri^  to  demand  were  complied  with. 

BoyoSf  C&,  J.,  delivered  the  oitoton  of  the 
coott: 

The  parlies  are  tenants  in  common  of  a  lot  of 
foniitare  situate  In  the  Summit  House  at  Kox- 
bury;  and  the  bill  is  brought  to  procure  a  divi- 
am  of  it,  or  for  a  decree  that  the  defendant  pay 
tbe  orator  for  his  half  and  the  use  of  the  same, 
ud  for  that  part  that  has  been  lost  and  de- 
Etiojedby  thedefendant:  and  for  general  relief. 

It  ia  found  by  the  master  that  on  May  19. 
18T4,  James  P.  Warner  owned  tbe  Suounft 
House  and  the  furniture  therein,  and  that  on 
that  day  he  sold  the  same  to  Lucie  Wilson,  and 
in  part  payment  for  it  took  her  and  her  hus- 
band's (Thomas  Wilson's)  notes  for  the  sum  of 
18,138.87.  secured  by  mortgage  on  the  real 
(State  Iheo  sold.  On  the  7th  of  February,  1876, 
tbe  Wilsons  sold  said  real  estate  aod  furniture 
to  the  orator,  who,  as  a  part  of  tbe  conddraai- 
tioo  fbr  li^  purchase,  assumed  and  agreed  to 
pay  to  Warner  tbe  amount  then  due  od  tbe 
Dotes  given  by  the  Wilsons  to  him,  and  secured 
1^  the  mortgage  given  by  them  on  the  19th  of 
May,  1874.  On  ihe  ad  of  October,  1876,  tbe 
ontor,  having  paid  nothing  on  tfae  debt  due  to 
Warner,  sold  and  conveyM  the  property,  real 
■adpersonal,  to  Doras  L.  Spaulding  and  John 
E.  D.  Colby,  they  agreeing  to  assume  and  pay 
the  afoKflaid  debt  to  Warner.  Warner  institut- 
ed proceedings  to  foreclose  his  mortgage,  and 
obtained  a  decree  which  exiured  on  the  2d  of 
April.  1878.  Warner  died  about  tbe  let  of  May, 
IvTi.andbiswife.  thedefeadaot,  waaappolnted 
admiolitratrix;  and.  as  heir  and  purchaser,  be- 
ane  owner  of  the  entile  estate.  The  defendant 
acquired  title  to  an  undivided  half  of  tbe  fnroi- 
tveia  controversy,  on  the  11th  of  December, 
1878,  and  has  ever  since  had  tbe  exclusive  pos- 
■enoQ  of  die  whole  of  it;  the  orator  acquired 
tbetitleiotheotherhalf  inMareh,  1884.  Com- 
mrtmeiswere  appointed  t^mn  Warner's  estate, 
aad  tbe  orator  presented  before  them  a  large 
I  Vt, 
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claim,  consisting  of  notes  and  accounts,  aod 
the  administratrix  presented  in  offset  a  claim 
gainst  him  consisting  of  notes  and  accouots. 
The  commissioners  found  and  reportedabalance 
due  to  tbe  orator  of  $840.80.  Aja  appeal  vras 
taken  from  that  allowaoce. 

Upon  the  hearing  before  tbe  referees  by  whom 
the  case  was  beard,  the  administratrix,  in  ad- 
dition to  tbe  claims  presented  by  her  before  the 
oommissioners,  presented  a  claim  that  the 
Summit  House  property  received  by  her  up- 
on the  decree  was  less  in  value  than  the  debt 
that  the  orator  assumed  and  agreed  to  pay; 
and  the  referees  found  that  the  property  so  ob- 
tained was  worth  less  than  the  mortgage  debt 
assumed  by  tbe  plaintiff,  by  a  much  larger  sum 
than  $316.80:  and  that,  if  the  difference  in  the 
value  of  ttie  property  obtained  under  the  decree 
and  the  debt  assumed  by  tbe  plnintiff  could  be 
offset  against  the  plaintiff's  claim,  there  was 
nothing  due  from  the  defendant.  Judgment 
was  rendered  on  tbe  report  for  the  defendant 
Tbe  case  passed  to  tbe  supreme  court,  and  Is 
reported  In  62  Vt  39;  and  the  judgment  was 
affirmed.  It  was  there  settled  that  the  claim 
made  by  the  administratrix  was  of  such  a  char- 
acter that  it  could  properly  be  offset  against  any 
claim  made  by  tbe  puuntifC,  and  tliat  the  pro- 
bate court  had  jurisdiction  over  the  subject;  so 
that  a  judgment  might  have  been  rendered  in 
favor  of  the  estate  for  any  balance  that  might 
have  been  found  due.  Rev.  J^awa,  ^  3137,  re- 
quires that,  when  a  creditor  against  whom  the 
deoeaaed  had  claims  presents  a  claim  to  the 
commissioners,  the  executor  or  administrator 
shall  exhibit  the  claims  of  tbe  deceased  in  offset 
to  the  claims  of  the  creditor,  and  tbe  commis- 
sioners shall  ascertain  and  allow  the  balance  for 
or  against  the  estate,  as  tbey  And  tbe  »ame  to 
be.  In  Probate  Qmrt  v.  Gale,  47  Vt  478,  it  is 
said  that  It  seems  to  have  been  the  intention  of 
the  statutes  to  require  all  claims  between  estates 
and  claimants  to  be  adjusted  by  Uie  commis- 
sioners, and  claims  not  presented  to  and  acted 
up<m  by  the  commissioners  are,  by  tbe  omission, 
barred  from  being  claims  that  are  enforceable 
for  or  against  tbe  estate  afterwards.  Tbe  claim 
set  out  Id  tbe  defendant's  pleas  has  once  before 
been  before  a  court  of  competent  jurisdiction, 
where  it  might  and  should  have  been  adjudicat- 
ed; and  it  appears  that  the  claim  made  in  those 
pleas  has  been  in  part  satisfied  by  the  previous 
judgment.  The  defendant  is  estopped  by  her 
neglect  from  insisting  that  the  claim  described 
in  the  pleas  can  be  set  up  as  an  offset  in  this 
suit.  It  is  never  allowable  to  thus  divide  up  an 
entire  claim  to  suit  the  convoiienoe  or  necewty 
of  the  party  asking  it. 

The  case  was  hMtrd  by  the  cbaocellor  upon 
the  pleadings  and  report,  and  an  order  was 
made  that  the  orator  recover  of  tbe  defendant 
one  half  of  the  value  of  the  furniture  at  the 
time  it  was  purchased  by  him,  and  a  certain 
sum  for  the  use  of  the  same;  and  a  questJon  is 
made  as  to  the  propriety  of  the  order. 

The  roles  and  proceedings  which  obtain  at 
common  law,  and  which  are  provided  by  statute 
on  the  subject  of  partition,  relate  excludvely  to 
real  estate.  But  wh««  ttwre  Is  an  inadequacy 
of  legal  remedy,  or  there  is  an  absence  of  it,  a 
court  of  equity  has  juiisdictlon,  and,  where  a 
nutition  b  not  practicable,  will  order  a  sale.  3 
Pom.  Eq.  Jur.  g  1891.  ^  i 

Digitized  by  VjOOQJ^ 


333 


?Tew  ENOLJiian  RRPOHTiia— Sup.  Or.  op  Vjjhmovt. 


It  ifi  liy  n?)Won  of  the  want  of  l&gal  remedy 
tlitit  Iho  omlor  ha»  sought  tLt^  uid  of  ft  ronri  of 
w|ijily.  Tilt  first  (nnstton  lo  I*  detfrmiBi-d  in 
this  court  is  to  iLs^xTLuiii  if  the  pro|x;rty  is  of 
siicU  a  plinrflcber  unit  wi  fliliirtteil  thiit  it  eau  be 
divicieJ,  and,  if  it  ctiu  Ik-,  lo  order  n  di™ionto 
be  ntiidc,  find  ibai  «ti  nf^coimt  be  taken  toasrer- 
tain  wLiLlr*hoiild  be  paid  for  the  use  of  thr  same; 
and,  if  the  prtfpcrty  cannot  be  dividedt  to  onliT 
a  side  iind  the  proceetls  etjintably  divirled. 

We  rannnl  find  any  warrani  in  ilie  law  Ui 
Justify  11  (iecvce  tliut  one  cot^aiil  of  ijroiferty 
owned  in  common  should  pfiy  bis  coti-nnnt  for 
bis  interGst  in  the  common  property,  until  it  is 
44a 


I  ASCBrtAiDL^  that  it  is  im practicable  U)  diT 
'  In  the  riew  we  bave  taken  of  the  cose  it 

'  nccps-saty  to  fo1]S.ider  the  question  af  thti 
aibilily  of  the  evidence  of  Colby. 

Tlie  tliitred  of  tJte  (JonHof  Vhanrery  i»tt\ 
and  cause  rcmafufed,  iciUt  imuuktte  tfiat  I'l 
ferrerl  l^a  rnmihr  to  /nweftain  findrr)HfFt  th 
ruckr  na.i( eituati'^n  »f  tlie furnii urt  ikifrr< 
the  biU,  and  if  it  i»  prn/JiMiilr  I'l  make  a 
<'f  Ihe  mme:  and,  if  «>,  how  il  ehovifi  hed\ 
ami  it^hiit  sum  t/w  dcfemltint  nhattld  pay  f 
use  of  llii  ^rakiff  portisn  of  it  dfiHng 
it  A(W  Le<'H  in  the  p^ma^nioii  of  tlitritffrndan 
for  any  foM  or  dcvtrnrWo/i  of  Ihe  tame. 
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NEW  HAMPSHIRE. 
SnPBEon  CouBT. 

George  W.  SANBORN,  Ezr., 

Le  Roj  S.  GLOUGH  at  al. 

Where  a  will  contained  the  following 
clause:  ^^FiJVi.  After  the  payment  of 
all  my  just  debts  and  funeral  charges 
and  the  expense  of  a  proper  set  of 
gravestones.  I  order  and  direct  the  rest 
and  residue  of  all  my  money  in  banks, 
stocks,  and  bonds  to  be  paid  to  Arthur 
W.  Evans,  *  •  *  for  hia  own;  but  not 
until  said  Arthar  W.  Evans  shall  be- 
come of  age  (twenty-one  years  of  age), 
prior  to  which  time,  should  occasion  de- 
mand, I  order  this  bequest  to  be  held 
by  my  executor  for  said  Arthur  W. 
&raD8  at  his  maturity.  Sixth.  I  give 
and  bequeath  to  my  nephew,  Le  Roy  8. 
Cloagh,  all  my  personal  property  (not 
ineliuLing  money  in  banks,  stocks,  and 
bonds)  and  the  income  of  iny  farm  and 
aU  my  real  estate,  by  his  paying  the 
taxes  and  keeping  up  suitable  repairs 
thereon,  for  his  during  his  life," — Held: 
{a)  That  by  '*rest  and  residue  of  »11 
■7  money  in  bB,nkB.''etc..  the  testator 
meant  alt  his  money  deposited  in  banks 
uid  invested  in  stock  and  bonds  after 
payment  of  bis  debts,  funeral  charges, 
uid  the  expense  of  gravestones,  or  sub- 
ject to  such  payment;  coupons  detached 
from  the  bonds  are  iacluded  in  the 
tetncy. 

(&)  The  lesaey  to  Evans  vested  In  him 

at  the  death  of  the  testator,  and  the  in- 
tnme  thereof  belongs  to  him,  and  is 
payable  during  his  minority  to  his 
gnatdian;  aJthoash  the  prineipal  is 
not  pa^mhlo  until  he  arrives  at  ma- 
tnrity. 

(c)  Clough  is  a  reaidaary  legatee  of 
the  t^tatoT^s  personal  estate,  and  is 
chafed  with  the  payment  of  the  mon- 
ey legacie*  and  with  the  expense  of  ad- 
ministnition. 

fBocklngham  Decided  July  Ut,  1867.) 

BUJj  ID  equity  for  construction  of  a  wilt 
coDtsining  the  clause  stated  above.  Tlie 
testator  died  m  June.  1886.  The  legatee,  Ev- 
ans, is  a  minor.  There  were  several  coupons 
detached  from  the  bonds  mentioned  in  the 
win.  The  following  questions  Were  submit- 
ted: 1.  From  what  funds  shall  debts,  lega- 
des,  faneral  charges,  expense  of  admlnlBtrfr- 
tiOD  and  gravestoDes,  be  paid?  2.  How  and  to 
«hom  shall  the  income  of  the  fund  first  men- 
tioiied  be  paid  during  the  minority  of  Arthur 
W,  EvBDs,  or  Khali  the  income  be  allowed  to 
I    aecumolale  during  that  period? 

Mr.  Arthur  O.  Fuller,  for  defendant 
EranB: 

Pteuniary  legacies  should  be  paid  from 
property  not  specifically  bequeathed  (G.  L. 
chap.  W^,  g  18):  so  also  expenses  of  adminis- 
trstioD. 

Ab  to  debts,  funei^  charges,  and  the  ex- 
penaecrfetecdnggnvestODes, — these,  too,  must 
IH.H. 


be  paid  from  property  not  specifically  disposed 
of  by  the  will,  unless  the  will  itself  coulaina 
clear  directions  to  the  contrary. 

ld.;3Redf.  WiUs,  873. 

The  bequest  to  Arthur  W.  Evana  in  the 
fifth  clause  is  specific  (3  Redf.  Wills,  459,  and 
note),  and  the  bequest  to  Clough  in  the  sixth 
clause  is  residuary. 

The  coupons  are  to  be  treated  as  part  of  the 
bonds  from  which  they  were  cut. 

The  income  of  the  fund  mentioned  in  clause 
5,  should  !>o  paid,  during  Evans'  minority,  to 
his  guardian.    The  legacy  is  vested. 

1  Roberts,  Wills.  3d  ed.  209;  Pimiey  v.  Fan- 
cher,  3  Bradf.  Sur.  198;  Furneuv.  Fox,  1  Cush. 
184;  Preston.  Legacies.  *66,  78,  99;  Woodman 
V.  Madigan,  68  N.  H.  6. 

The  interest  accruing  on  this  fund  until  the 
devesting  contingency  happens  belongs  to  the 
minor  and  should  be  expended  for  bis  benefit. 

Finnep  v.  Fancher;  Woodman  v.  Madiffan; 
and  Furneas  v.  Fox,  supra;  Howland  v.  Iloto- 
land,  100  Mass.  322. 

Sfettrs.  Marston  &  Eastman,  for  de- 
fendant Clough; 

A  will  is  to  be  construed  according  to  testa- 
tor's intention  as  ascertained  from  the  context. 

1  Jarm.  Wills,  83,  note;  HaU  v.  Chaffee,  U 
N.  H.  215. 

A  testator  is  not  supposed  to  be  ignorant  of 
the  condition  of  his  estate;  he  is  also  to  be  con- 
sidered as  intending  a  benefit  to  the  object  of 
his  gift. 

WallaceY.  WaOace.  23  N.  H.  149. 

The  legacy  to  Clough  in  clause  6  is  specific. 

iWrf. ;  2  Wms.  Exrs.  992,  996. 

The  legacy  to  Evans  is  contingent. 

2  Wms.  Exrs.  1085,  note;  C'lappv.  Stoughton,^ 
10  Pick.  463;  Oon  v.  Nelson.  1  Burr.  220;  Doe 
V.  Moore,  14  East.  604;  SJiaituck  v.  Stedman,  2 
Pick.  468;  Brown  v.  Brmen,  41  N.  H.  287. 

Testator  did  not  Intend  the  legacy  to  vest. 
Meun.  Wiegins  *  Knight,  for  executor. 

Smith,  delivered  the  opinion  of  the 
court: 

It  is  contended  that  the  words  in  the  fifth 
clause  of  the  will,— "  after  the  payment  of  all 
my  just  debts  and  funeral  charges,  and  the  ex- 
pense of  a  proper  set  of  gravestones,"— are  a 
mere  repetition  of  the  direction  In  the  first 
clause,  to  perform  a  duty  which  the  law  would 
enforce  without  such  direction ;  and,  being  only 
verbiage,  that  the  fifth  clause  may  be  read  as 
if  tlie  words  had  not  been  repeated.  Cue  ob- 
jection to  this  is  that  the  direction  as  to  gi  avc- 
stones  is  not  in  the  first  clause;  and  a  more  se- 
rious objection  is  that  the  construction  con- 
tended for  gives  no  force  to  the  words  "  rat 
and  residae."  The  testator's  language  is: 
"After  the  payment  of  all  my  just  debts  and 
funeral  charges,  and  the  expense  of  a  proper 
set  of  gravestones,  I  order  and  direct  the  rest 
and  residue  of  all  my  money  in  banks,  stocks, 
and  .bonds  to  be  paid  to  Arthur  W.  Evans,  son 
of  Charles  A.  Evans,  of  Kensington,  N.  H., 
forhisown."  Thewords  "for  his  own  "show 
the  testator's  intention  was  to  bequeath  the 
property  mentioned  to  the  person  to  whom  he 
directs  it  to  be  paid.  It  is  as  if  he  had  :;aid: 
"  I  give  and  bequeath  the  rest  and  residue  of 
all  my  money,"  etc.  By  "  rest  and  residue  of 
all  my  money  in  banks,*'^  etc.,  he  meant  allJris 
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mouej  deposited  In  biuiks,  oaH  l&TMted  is 
stocks  and  bondF,  after  pa^meDt  of  his  ,del3ts, 
fanemL  cbar^es,  and  the  expense  of  ^^Tav^ 
Stones,  or  Huhjt'ct  lo  Nurli  paynii-nl.  No  nthsr 
-CO]i^f riiL'lKni  (it"  lllis  rliiuni;  i:^  cni'^istGJji  willi 
the  iiiiiuruli  iiiul  imjijiiiry  innuihif;  itf  ttii'  lan- 
£^mi::id  u-^L'il.  T\ie  M'vtiriil  cmi|>(iiis  nn.'  in 
cludi^d  in  ilie  legacy  to  Evans.  TIk'j  aro.  in 
leeal  efl«ct,  eqoivalcDt  to  «p«ratG  bonds  tot 
■UiedtSuBBt  luatillmentfl  of  inlereat.  Clark  v. 
Jbim  eitf/,  87U.  S.  50  Wall.  583.  58&(2-3  L.  ed. 
427,  4S9):  Knox  Vountif  v.  Axpiuwall,  (i3  L'.  H, 
21  How.  539.  Mfl  (US  L,  e(l,  afJS,  211);  A>h.v«A(: 
V.  Lamaoa,  76  U.  fl.  9  Wull.  477,  4h;i  {!«  h.  ed. 
725,  72fl):  ^mji  v.  fliifruffiw,  fla  U.  9.  470  (25 
L.  ed.  338). 

By  the  sixth  clause  be  gives  to  Clough  all 
JliB  poTSOJial  property  exc;ept  niDiiey  in  banks, 
Vti;»ks,  And  hnndti,  whic^h  lie  Yiad  alreftdy  bc- 
qupHlbert  In  Evnns.  [Ilovigh  is  roaiduary  lefiu- 
tet  "T  liis  pLrsoiuU  estutt.  «nd  is  cliiirgecl  ivilb 
the  ^ijiyiut-iit  of  tlie  three  money  Iti^ciftK  in  ilio 
wctiiiil,  thinJ,  and  fourtli  cluu-'^s-'i.  ami  wiUi  the 
expense  of  administration.    G.  L.  chap,  ^'i^ 

TUo  l<egac7  to  Evans  nsted  In  Um  at  the 
dmfh  «f  tbe  testator.  The  proTidoD  oa  to  his 
Teu^aSng       age  of  twraLty-traa  years  ia  not  a 

UtoitH^Oti  annexed  to  tbe  qubstonce  of  the  |£^ft, 
but  redate?  to  thfc  tiiiifi  ol  imymunl.  In  keep- 
blj^  Witb  this  construction  is  the  further  pro^ 
Tinon  that,  if  necesaaTy,  the  legacy  is  to  be 
iKld  in  the  hands  at  the  exocntor,  u  trustee 
for  liEm,  uaOl  be  leaches  thai  ago.  Brown  t. 
Bjt/an.  44  N>  H.  USS;  OrdtoM  t,  JAw^  65 
S.  H.  11. 

Ai  the  tegat^  re^^ted  in  Che  l^atee  at  the 

death  of  the  testator,  tlie  incDmc  helon^  In 
l]im,  alLliinl^h  lllf  jiriiicipji,!  Uuiy  not  hi;  pnya- 
ble  tiil  he  arriveii  at  ihe  aj^  of  twenty-oae.  If 
the  teitatoi!^taiieiitii>n  was  that  the  f  and  ahoald 
A^AuttoiijEe  till  the  t^tne  shoald  arrive  «I  that 
$gi,  ve  iiihould  expect  lo  And  H  expressed  ia 
a*  will.  The  absence  of  any  iHogiiage  to  tbat 
effept  is  evidf:nce  from  which  a  ronlrjiry  hitcn- 
\'nm  inriy  \}v  inferred.  Xo  Tiinlivr  ;ip]n.'iir?J  f'lr 
perraittmK  SO  large  a  eum  iii  iK-ciiinuUiio  dur- 
ing the  minority  of  the  lijirtiiw,— »  period  in 
,hia  life  when  tha  iDcotUQ  can  be  more  protita- 
Mr-.BiijieQded  upon  hU  educalioa  wu^jt^pQift, 
'Fhe  mcome  is  payalide  tp     £tiai^4i0;  *^ 

curred. 


mimm  FKTITIOIS. 

^li.tS^iK  the  hmil  of  r  defeadant 
fliliitil  in  JaII  on  means  process,  such 
reasonable  bail  will  ha  rertnired  by  the 
court  as  should  bereqiiired  by  the  jailer 
uader  Cien.  Lawa,  chap.  235,  g  14. 

'PETITION  aWMQflaiUtli^be  llxed  by 
X  the  fwurt  as  haH  tn  ttm  sir  two  stdts  at 
law  whereupon  dei^idaiDt  was  arrested,  nnd, 
'fearlDg'  b«eti  surreodered  bv  bin  ori^ioal  hail, 
D<iw  dclnined  in  jail.  'F^actf  found  the 
^urt. 

MeMra,  D,  OrosiB  and  Bri^sa  &  Hnae* 
for  till!  paUktmer, 
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AndrewBt  plaintiffs  in  the  puits. 

Bing;haiu. ./.  'loliv^-red  ihf  opinion  nf  Ih? 

If  it  appuiirs  that  ;i  iier^Gii  is  imprison-ed  on 
iiit-sni'  prcif'eMa  fur  wjiiil  of  bail,  and  thnC  ei- 
assiv'c  bail  ii^  required,  the  {uurt  may  decide 
what  ball  is  reaSDoable.  and  he  vh^,  on  eiTiiw 
it,tiedischarged.  Qec Laws, dmpL  343. gg«,M 

Thi?  tippUcant  in  thiq  case  ia  imprij»Ded  oti 
me^Lu:  process,  and  Chcqiicstvoo  arises  wbetli€r 
tbr  hail  required  ia  excessive.  Bdd  that  pro- 
pos(;d  by  biru  ''ii llicit^tii.  fbe  Kicitnte  is  ttiatan 
otHocr  oil  mahiag  an  arrest  us  tdeaue  procen 
shall  commit  the  party  to  jail.  un1«B  one  or 
more  pcrsoTis  of  siiiUeient ability,  the  ofBcer'i. 
satisfaction,  shnll  become  hie  bail,  and.  if  soch 
bttfJ  before  Jtid^-meot  wLal!  Horrcnder  the  prin- 
cipal  to  court,  hi;  H]iall  lie  detailed  in  jail,  aa- 
lrs3  one  or  more  purwns  of  f^iilHeietd  ft'ijlity.M 
itiu  satisffirtion  of  tlir  jailer,  ^ball  rt^ti^iiL  Lim. 
Gi-o,  r^iu-^  '  Imp.  '^12').  ly.  14.  TUe  l)iiil 
taken  in  this  fnrni  does  not  fix  an  slraoiuCe  lu.- 
blllty,  but  a  depeudcDtone.  Gtea.  LaWhi^^tn 
m.  @  16:  chap.  242,  I,  2,  5.  Tba«iUdr« 
Jqfler  lias  not  only  h  ri^hl.  but  it  ia  a  dntf^  la 
the  caaes  suppoaeil.  to  requtru  reaaonaUe  nSL 
O-crrishv,  E>imit,  1  N,  U.  83;  Epan^r,  AM^, 
Id.  1^74;  ti-Tthui  V.  PJflg^H,  2  N.  H.  153;  idKitf^ 
ton  V.  (Jil)H(/re,  9  N.  H.  185,  187. 

The  bail  offered  by  the  appUcsat  la  Jiqt  thai 
of  one  or  more  persons  of  suifldetvtahlUty,  to 
the  rsaBonable  sattefactian  of  the  keeper  m.  the 
jail,  but  thai  of  afeA'jperaona  oflimtted  meaqft. 
prcn'idcd  ihe  eoiirt  will  fix  it  ai  u  corapararively 
'^iHjiH  Slim.  Thia  does  not  tiring  the  iipplicaaL 
wilbin  the  statute.  The  bail  the  court  caa  fix. 
is  theTea«j|acafleW>«^  »»  jc»ff  iik^ 
liike. 
FeUtioii  diam£i»td. 

Do«,  Oh.  J„  and  AUvu*  /.,  did  noiaU;  the 


One  indebted  to  a  dafesdant  for  laboor  hi 
a  Euiu  \&m  than  |8Q  te  not  ehanmatilr 
under  trustee  pFOceaa,  where  S^OM 
Tiut  Eijipearthat  the  eliiiiicin  whwhfldSi 
is  ioiiDded  is  for  naoesaariee. 

ON  exceptiona.  Orermkd. 
Meaara,  O^gaoA  A  prvaoott.  for  plaia- 

tiff. 

eourl; 

The  sum  due  the  defeudftut  fnr  his  lahor  at 
the  dale  of  the  service  of  the  writ  was  Icsa  Ihaa 
twenty  dollan.  It  does  not  aww  llMtt^jlM; 
claim  on  which  the  suit  is  founded  is  ^.aoMP- 

sarlw.  The  triistees  ar<?  not  chargeable,^ 
Iess  nf  the  qiiealion  of  the  validity  of  tbei 
mem.    Oen.  Laws,  chap.  240,  ^  40. 

Doft,  Vh.  J.,  and  Smith,  </.,  did  not  sU;  the 
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ISS7.  Jtod  v. 

CONNECTICUT. 
SormnoE  Coubt  of  Kbbobh. 

Heniy  C.  JUDD  ef  at. 
George  A.  WEBER 

1.  A«taai  or  positive  fraud  consists  in 
deception  intentionally  practiced  to  in- 
dace  anothw  to  part  with  property  or 
surrender  some  legal  right,  and  which 
McompUsbes  the  end  desired. 

i.  Vk«r*  one,  bj-  fUse  aaaerUons  as  to 
i^>eciflo  facta,  indnce*  the  sale  and  de- 
livery of  goods  to  him  on  ereditt  the 
fraad  is  complete,  and  it  is  immaterial 
chat,  at  the  time,  such  person  did  not 
hav«  a  preconceived  desl^  not  to  pay 
for  the  goods. 

3.  Evideace  of  fidae  reprefleDtationa 
made  by  a  parchaser  on  ootaining  goods 
OD  credit,  for  which  he  subsequently 
paid,  is  admiaaible  on  the  laaue  en 
fraud  inthareafter  obtaining  fooda 
for  which  he  did  not  pay.  where  the 
purpose  of  such  representations  was  to 
obtain  a  general  ci«dit,  and  the  snbse- 
qaeut  transaction  was  connected  with 
and  referred  back  to  the  first. 

tHwtford  ^Ffled  September,  1887.) 

APPEAli  defendant  from  a  judgment  of 
ibe  Sapenor  Court  for  Hartford  County  in 
tmr  of  plaintifrs  fai  an  action  for  damages  for 
band  in  the  purchase  of  goodson  credit.  4f- 
pmti. 

The  court,  AnDRBws,  J.,  made  tbe  follow- 
ingfinding of  facts: 

The  plaTutUfs  are  dealers  in  wool,  residing 
and  doing  business  in  tbe  city  of  Hartford. 
This  suit  is  brought  to  recover  damages  for  a 
fraud  vbicb  they  claim  was  practiced  upon 
tbem,  whereby  they  were  induced  to  sell  cer- 
ttin  wool  upon  credit. 

The  defendant  at  the  time  of  tbe  sale  was  a 
tnidHit  of  New  York.  Prank  8.  Smith  was 
B  retfdent  of  Hampden,  in  the  State  of  Masaa- 
cbnMti.  The  plamtifls  had  known  Smith  for 
a  number  of  years  as  tbe  agent  and  manager  of 
the  Idcousic  Woolen  Company,  and  knew  that 
be  had  bad  experience  in  ruDDmfr  a  woolen  fac- 
twy.  and  in  the  manufacture  of  woolen  cloth. 
Tltti company  bad  shortly  before  become  bank- 
rapt,  and  tbe  plaintiffs  understood  and  believed 
But  Smith  was  not  a  maa  of  much  pecuniary 
means;  of  Weber,  tbe  defendant,  tbey  bad  no 
prcrious  knowledge. 

On  tbe  15th  day  of  November,  1888,  Smith 
tod  Weber  called  at  the  store  of  tbe  plaintiffs, 
when  Smith  introduced  Weber  to  tbem  and 
stited  that  he  and  Weber  had  formed  a  part- 
Dcrdiip;  bad  purchased  a  woolen  factory  at 
flampdeD,  BDusocbnsettB,  formerly  known  as 
tfaeucoiulc  Woolen  Mill;  and  thac  they  pro- 
posed to  go  into  the  badness  of  manufacturing 
woolen  goods;  and  that  they  desired  to  pur- 
duse  wool,  and  wished  to  open  an  account  with 
ud  obtain  a  line  of  credit  from  the  plaintiffs. 
The  plaintiffs,  believing  that  Smith  was  not 
possessed  of  much  means,  inquired  of  the  de- 
1  Comi.  N.  B.  R.  V.  V. 


fendant  as  to  tbe  capital  and  means  which  he 

possessed;  and  in  response  tbe  defendant  sta- 
ted that  tbey.  Smith  &  Weber,  had  purchas- 
ed the  mill  and  the  machinery  in  it  for  |25.000, 
and  that  there  was  no  incumbrance  on  it;  that 
be  was  himself  worth  from  |26,000  to  130,000; 
that  he  bad  put  into  tbe  firm  $'^,000  of  bis  own 
money,  aad  which  was  not  borrowed;  and  that 
the  firm  of  Smith  &  Weber  had  a  capital  of 
$£K),000,  which  would  be  at  the  risk  of  tbeir 
business.  By  these  statements  the  defendant 
and  Smith  intended  to  have  tbe  plaintiffs  be- 
lieve, and  they  did  believe,  that  tbe  copartner- 
ship of  Smith  &  Weber  had  a  capital  of  |50,- 
000  that  would  be  at  the  risk  of  tbe  business  in 
which  they  were  about  to  engage,  and  at  the 
risk  of  nothing  else;  in  other  words,  that  they 
had  a  capital  of  $50,000,  which  would  be  liable 
for  such  debts  as  they  should  make  in  their  busi- 
ness, and  that  there  were  no  othe^  debts,  in- 
dividual or  otherwise,  for  which  such  capital 
could  or  would  be  made  liable. 

Relying  upon  these  statements  tbe  plaintiffs 
granted  to  Smith  &  Weber  a  line  of  credit, 
and  sold  them  wool  on  credit  on  that  day,  and 
on  sundry  other  days  thereafter,  and  received 
payments  from  tbem  from  time  to  time  on  ac- 
count. 

On  tbe  32d  day  of  February,  1884,  the  de^ 
fendant  and  Smith  were  again  at  the  store  of 
tbe  plaintiffs,  and  desired  to  make  a  large  pur- 
chase of  wool  upon  credit.  Tbey  were  then 
Indebted  to  tbe  plaintiffs  about  $3,000.  In  an- 
swer to  inquiries,  tbe  defendant  then  stated  that 
the  firm  of  Smith  &  Weber  was  at  that  time 
in  as  good  condition  financially  as  it  was  when 
they  commenced  business  in  tbe  November  pre- 
vious; that  there  was  no  incumbrance  on  their 
mill,  aod  that  they  then  bad  a  cash  capital  of 
from  $33,000  to  $33,000,  not  borrowed,  all  at  the 
risk  of  their  business.  By  this  statement  the 
defendant  designed  to  have  the  t^ntlflEs  be- 
lieve, aud  tbe  plaintiffs  did  believe,  that  the  cap- 
ital of  Smith  &  Weber  was  of  the  amount  so 
stated,  and  that  tbere  were  no  debts,  other  than 
the  debts  which  they  bad  made  in  tbe  transaction 
of  tbeir  firm  business,  for  which  tbeir  capital 
could  be  made  liable.  Relying  on  this  state- 
ment the  plaintiffs  sold  wool  to  the  firm  on 
that  day  to  the  amount  of  $7,804  88,  on  credit. 

Prior  to  the  ISth  day  of  November,  1888, 
the  defendant  had  been  engaged  In  tbe  storage 
business  in  the  city  of  New  York,  which  busi- 
ness was  on  that  day  in  process  of  liquidation. 
He  had  no  property  or  means  of  his  own,  of 
any  kind,  except  bis  interest  in  that  business. 
Tbe  cash  account  of  Smith  &  Weber  showed 
only  $1,600  coming  into  the  assets  of  that  firm 
from  tbe  storage  business.  The  defendant  had 
on  that  day  standing  to  his  credit  in  the  Pacific 
Bank  of  New  York  the  sum  of  $15,000,  wbich 
was  money  that  be  bad  borrowed  of  one  Fair- 
weather.  Tbe  Lacousic  Woolen  Mill  had  been 
deeded  to  the  defendant,  and  the  defendant  bad 
deeded  an  undivided  one  half  of  it  to  Smith. 
Both  the  deeds  were  left  tot  record  on  the  af- 
ternoon of  that  day.  Neither  Smith  nor  the 
defendant  bad  paid  anything  on  tbe  piut:base 
price. 

All  tbe  sales  of  wool  by  the  plaintiffs  to  Smith 
&  Weber,  and  to  the  defendant,  and  all  pay- 
ments made  to  tbe  plaintiffs  on  account,  appear 
by  the  bill  of  parUculars  In  the  case:^  i 
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Od  April  1,  Smith  &  Weber  dissolved 
psTlnership;  S^'i/Iht  lukiop  llie  hiiHincfis  and 
tlie  auctii,  iDCluilii}^  lUn  mill,  and  Assuming  all 
tka  ilebts  and  undmabfag  to  pay  for  tbe  mill, 
for  vhicb,  up  to  tbat  time,  notiiiag  bad  been 
jairL  The  orm  debta  at  ihnt  time,  including 
the  iDdebtcdncas  U^r  ibe  miil,  amnuQtcti  (o  |42,- 
."iOfl,    Smitli  conveyed  his  interest  iii  (he  mill  to 

lli^-  ilfirVi]d:Lni  hail  i^Hifi  in  llie  fuiu  Lpf  ^]  6,600, 
of  wliicJi  ^ lo.tlHI)  M iiiilhi-  tiioni  y  bi)n<)ived  of 
Fairweather,  and  ||l,i(0(J  from  t.lit>  suintj^  busi- 

^^^^Kd^ten^I  ooDttntied  tiie  bushieH  alone 

tatbt  Sd  day  of  September,  1 984,  when  he  made 
mn  aisf^DiTieQC  in  iin^olveocT,  and  conveyed 
the  raiil  mid  sll  hia  oiber  n-'-Hfl'^  to  tiis  assignee. 
Duriug  Oie  limv  iliat  ilf  < !■  Itii  i^irii  was  in 
tbc  hiisiut^  [Joue  be  twiTowtd  inotn^v  of  his 
motht^r  and  othern  to  tbe  amouat  of  ^13,000. 
He  cnade  ddw  debts  !□  tbe  bi^inoss  pnd  made 
pavrnenta  on  thv  old  one.  Of  tbe  firm  debt  be 
paid  alJOUt  ttS,iil-H>.  Me  paid  toward  Llii;  mill 
13.000.  At  LbBtiiii'i'  olhi^  ti-^^liimin-m  be  was 
nraellted  on  aceouiil  of  l3ie  hii^iiies^,  iiifluding 
the  unpiiid  priei>  nif  llu-  null,  $47/1110;  ^iid  for 
nioiicy  fJiirrowF-d  $'Jx,iHH>.  In  his  i\vi:t\  of  as- 
ugauient,  whicb  Wiks  made  m  New  York,  he 
nude  prefereoc«a.  to  tium  peMom  ol  vhom  be 
had  iKJTTowed  money.  Ttotincludinfrthe  mill, 
IlifSf!  pr?ferebL-e.>i  man?  thnCi  exbatmted  all  bis 
aaaetB. 

The  cuiirl  finds  lhtiT  the  deffntlnnC  mad^ 
T^reaexiiiitLons  lotbi'  jihinitiET}^,  in  MilMlunce,  as 
Bet  forth  in  ilu'  rntuplaint,  [hul  uucL  rcpre- 
Aentatioutt  wen-  niFido  to  induce  the  pEaJntiffs 
to  sell  wnol  to  Mciiclj  ^  Weber  on  credit;  and 
tiuttlu  plaintiffa,  beUeriDg  such  remesenta- 
tious  to  be  true,  and  relylog-  npoa  tnedii,  did 
aelT  wfKil  lo  Rmilb  it  Weber  as  liereinbefore 
atated,  and  that  Hn-y  would  tiot  liave  done  so 
MCepi  for  llicir  In-licf  Lliat  the  repreftt'iitations 
were  truf. 

The  rupresenlatiouB  were  not  true,  aad  the 
4ef^ndaafc  kne^i  that  they  were  not  tzue,  ex- 
inpt  BO  ^  as  tbe  facta  herein  set  forth  show 
t^Oki  to  have  licen  true:  and  the  defendant 
knew  at  the  rime  be  made  tha  repreacntatioDS 
that  the  plamtills  would  not  have  aold  wool  to 
the  firm  onoadlt  exoe|it1&4rfcdliandh&i8tory 
to  be  true. 

It  does  Dot  Rpp^^iir  Ibal.  in  i.-<iiilrnctiTig  the 
debt  ia  qoestton,  tbe  deft^ndaut  tmd  Huy  defi- 
aJtelfmrnod  ^iutor  vBttlsd  design  to  defraud 
the  pMtttfflb  Wto  domil  anybody.  He  bad 
had  DO  espedal  buainpRs  tmlnin-;;.  He  was 
not  nu  iiceountatit.  Re  tour  whofly  ignorant 
of  the  tmde  in  w<mi>].  He  Jinii  hcvit  bad  any 
trTtpericDPE;  in  rtiiuiiin;  'ir  ni:ni;t^' inir  ii  fijr;tory, 
and  knew  mubini;  nf  U\v  wu'-Jni  iiinimtiioture. 
Be  bad  qn  exaegeriited  idea  fl' tlu'  pioriis  that 
could  be  made  Tu  that  bu8in<.'s.-n,  ami  Lad  vetr 
mijcJl  greater  OOufidencc  In  himself  m  a  busi- 
nesB  man  than  the  subspqucnt  ev(?nt«  would 
aeem  to  juj^Lify,  Fie  wns  hopeful  aud  trusting, 
and  wan  actuated  by  time  easy  crcdulouaness 
whit'h  comes  fvnm  inexperience.  Tic  hoped 
And  L'xpectf'*!  Ki  p,iy  all  ilie  debin  thai  nliould 
be  incmred  from  profltH  which  he  hoped 
4nd  expected  to  nuikeL  Tbe  UfSn,  JbDwever, 
diedoAed  it  the  tliei,  show  itaHmm  WMuever 
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Any  person  of  reasonable  prudence,  sod  with  a 
reaiionable  knowledge  of  business,  who  knew 
all  the  facts  exactly  as  tbe  defendant  knew 
them,  would  have  fraeaeen  that  faUure  waa  in- 
evitable, and  that  somebody  would  have  to  be 
cheated. 

The  plaintiffs  have  suffered  damajge  to  the 
amount  of  $3,760  by  reason  of  the  premiseSL 

The  defendant  objected  to  the  admissioa  in 
evidence  of  the  statement  made  on  tbe  15th 
day  of  November,  1883,  for  the  reason  that  the 
debt  contracted  on  that  day  had  been  ^id,  as 
appeared  by  the  plaintiffs*  bill  of  particulan, 
and  because  the  question  of  a  f  raadulent  ob- 
taining of  a  general  credit  was  not  in  issue. 
Tbe  plaintiffs  claimed  the  evidence  to  be  ad- 
missible, for  the  reasoD  that  it  did  teaid  to 
prove  a  fraud,  in  obtaining  a  general  credit, 
and  for  the  further  reason  that  the  statements 
made  on  the  15th  day  of  November,  1888, 
were  expressly  referred  to  in  the  statemenl 
made  on  tbe  22d  of  February,  1884,  and  so 
were  a  part  of  tbe  latter  statement.  The  court 
admitted  the  evidence. 

Among  other  evidence  offered  by  tbe  plain- 
tiffs was  tbe  following  letter  frouk  Smith  & 
Weber,  which  was  in  the  handwriting  of  the 
defendant: 

Hampden,  Mass.,  Febmary  28, 188i 
Messrs.  H.  C.  Judd  &  Boot: 

Qents, — Your  favor  of  theSSd  inst.  received  in 
regard  to  a  statement  from  us.  The  propertv  we 
purchased  from  Mr.  Hinsdale  Smith,  under  fore- 
closure, for  $35,000,  for  which  Mr.  Frank  Smidi : 
gave  his  individual  note,  which  was  not  a  time 
note.    Mr.  Weber  put  in  $25,000  in  cash.  The 
property  has  no  incumbrances  upon  it  ezcrat 
$1,000  for  looms,  which  tbe  firm  assumed.  We 
presumed  we  had  made  a  clear  statement  when 
we  made  our  drst  purchase  in  November,  and 
sincerely  hope  you  will-not  use  this  letter  any  I 
further  than  for  your  own  information.  Trust- 
ing this  is  satisfactory,  we  are  yours  truly. 
Smith  &  Weber. 

The  defendant  objected  to  the  letter  for  the 
reason  that  It  was  written  after  tiie  contracting 
of  tbe  indebtedness  in  questloD,  and  explained  , 
only  the  statements  oi  November  IS.  188S,  ' 
which  latter  statements  tbemaelvea  were  not 
admissible.   Tbe  court  admitted  theevidaMse;. 

Upon  these  facts  (be  court  rendered  judg- 
ment for  tbe  plaintiffs  for  $S,76U  damages, 
and  defendant  appealed. 

Mr.  W,  Hunersl^  for  defendant,  appel-  ' 
lant: 

I.  Under  the* Act  of  1843,  which  provides  for 
such  an  action  as  this,  it  is  essential,  to  sup- 
port a  judgment  for  the  plaintiffs,  that  actual, 
as  distinguished  from  construcdve,  fraud  be 
proved.  Fraud  in  contracting  a  debt  means  ac-  | 
tual .  as  distinguished  from  constructive,  fraud.  ' 

The  following  are  tbe  only  decidons  of  this 
court  upon  tbe  construction  of  the  danae  of 
tbe  statute  under  discussion.  The  language  of 
the  statute  ia  spoken  of  as  xmcertaiu: 

Armttronff  v.  Aj/re»,  19  Conn.  540;  (Joteif* 
V.  Dap.  80  Conn.  406.  | 

The  statute  creates  not  merely  a  new  remedy,  ' 
but  a  new  form  of  action. 

OneUa  T.  Dajf,  tupra. 

The  object  of  the  statute  ia  ta  except  fma 
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the  statutes  for  the  exemption  of  tbe  body 
debto  in  the  contracting  of  which  the  debtor 
Ins  been  guilty  of  fraud,  and  to  create  an  ac- 
dOD,  sottniding  intort,  forthecollectioii  of  nich 
debtuadebt. 

m. 

Socb  a  debt  meaDS  a  debt  ariBfaur  out  of  ex- 
press  contract. 

V.  HaU,  41  Conn.  388. 

Tbe  fraud  in  contracting  such  a  debt  must 
be  wtaal,  as  distinguished  from  otuiBtrucUTe, 
fnnd. 

Dagy.Webh,  aSOotui.  146. 
Tbe  debt  is  the  rule  of  damages. 
(WIe*  r.  Day,  mpra. 

A  similar  constniction  has  been  giT«n  to  a 
likeMatute  in  New  York. 
Jform  V.  Talcoti.  96  N.  Y.  100. 
1  Acbul  fraud  was  not  proved  upon  the 
trill,  uid  was  not  found  by  the  court.    It  is 
tiScult  to  infer  fraud  from  the  facts  found. 
Tbe  misvepTeeentations  were  a  small  part  only 
of  tberepresentations  relied  upon,  and  in  them- 
■elvesiiot  essential.    A  willful  false  statement 
is  only  evidence  of  fraud. 
SatubHry  v.  Hotee,  87  N.  Y.  185. 
Tbe  firm  property  was  ample  for  all  unpaid 
firm  debts,  and  there  was  no  damage  unless 
tbiDu^  laches  mi  the  part  of  creditors.  But 
to  inftr  actual  fraud  is  impossible.   The  stat- 
ute Teqniring  actual  fraud  to  be  proved  and 
foood,  and  the  record  showing  that  actual 
fraud  was  in  fact  neither  proved  nor  found,  tbe 
jodgmentisclearlv  erroneous,  and  the  defendant 
eodUed  to  a  new  trial.   And  even  if  the  record 
^owed  tbat  the  facts  would  sustain  an  action  ' 
it  common  law ,  tbe  error  is  of  substance.  The 
defendurt  has  ti^ed  Us  ease  on  the  statute,  and 
nideoce  which  would  be  admissible  In  an  ac- 
tion It  common  law  has  been  shut  out.   It  is 
snffideotonlyto  mention  tbe  matterof  damages. 
.  Usderthe  statute  tbey  are  liqmdated;  at  com- 
tDon  law  th^  are  unliquidated.    Under  tbe 
\  Aatote  tbe  debt  measures  the  damage;  atcom- 
'  Bun  law  tbe  debt  fs  abandoned  and  actual 
'  dun^ must  beproved. 

Wlutmde  v.  Hyman,  10  Hun,  218. 
Id  this  case  the  plaintiffs  charge  some  $18, 
000  for  tbe  wool  sold.   Tbe  defendant  has 
p»d  them  over  $15,000.   Tbe  wool  received 
by  tbe  defendant  may  not  be  worth  $13,000. 
In  ID  action  for  obtaining  tbe  wool  by  fraud 
tikis  question  is  in  issue.   Under  the  statute 
iasne  Is  ezdnded. 
&  Hie   cotut  WAS  ccmflned  to  tbe  Issue 
raised  by  the  pleadings;  namely,  was  tbe  de- 
fendint  guilty  of  fraud  in  contracting  tbe  par- 
ticalir  debt  alleged  and  admitted. 

9Tme$  V.  Waite,  59  N.  Y.  166;  BarneM  v. 
Qin^lw,  Id.  265;  AutHn  v.  Barrowa,  41  Conn. 
:   ST,  801. 

But  in  this  case  the  record  does  not  even  dis- 
ctoseOie  taxis  necessary  to  support  a  Judgment 
IB  m  action  far  fraud  at  common  law.  Tbe 
bcto  essential  to  such  an  action  are  fully  stated 
inihworfv.  8mcM,  6  01.  &  F.  282.  The  great 
.  BOfflber  of  cases  on  this  subject  only  confirm 
\  tbe  luttiority  of  this  case. 

The  miwepresentation  found  mustbemate- 
lU  to  the  issue. 

JTsrwa  r.  Artmdde.  SI  SI.  602;  Taylor  v. 
iWOk,  94  Barb.  86. 
loom. 
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The  plaintiff  cannot  resort  to  his  action  in 
tort  if  he  does  anything  afflrmatory  of  the  con- 
tract. 

Kdlogg  v.  Turpie,  8  Bradw.  66;  Chitty,  Cent. 
680. 

Mr.A^  P.  Hyde,  for  tbe  appellees. 

Loomla.  J.,  delivered  the  opinion  of  tbe 
court: 

The  complaint  in  this  case  alleges  in  sub- 
stance tbat  tbe  defendant,  in  order  to  obtain  on 
credit,  from  time  to  time,  large  quantities  of 
wool  of  tlie  plahitiffs,  for  tbe  nrm  of  Smith  & 
Weber,  of  wliich  he  was  at  the  time  a  mem  bcr. 
stated  to  tbe  plaintiffs  that  the  firm  bad  a  capital 
of  $60,000,  solely  at  tbe  risk  of  the  business; 
that  tbe  d^endant  individually  was  worib  from 
$25,000,  to  $3j,000,  and  bad  contributed  in 
cash  from  his  own  money,  not  borrowed,  $25,- 
OOO  towards  the  capital  of  tbe  firm ;  and  tbat  all 
these  statements  were  false  and  known  to  be  so 
by  tbe  defendant  when  be  made  them;  and 
that  tbe  plaintiffs,  believing  tbe  statements 
true,  sold  and  delivered  the  goods  asked  for  on 
credit,  and  thereby  suffered  Toss  to  the  amount 
of  $2,760. 

The  court  finds  tbat  the  defendant  did  make 
tbe  false  statements  as  charged:  tbat  he  knew 
them  to  be  fiilse;  that  he  made  them  for  the 
purpose  of  inducing  the  plaintiffs  to  sell  to  the 
defendant's  firm  on  credit;  and  tbat  he  knew 
tbe  plaintiffs  would  not  have  given  tbe  credit 
except  for  tbeir  belief  that  tbe  representations 
were  true;  and  tbat  the  plaintiffs,  believing  tbe 
statements  true  and  relying  upon  them,  did 
sell  on  credit  wool  to  tbe  defendant's  firm,  as 
claimed  by  them,  and  that  tbe  plaintiffs  suf- 
fered damage  by  reason  of  the  premises  to  the 
amoimt  of  $2,760.  The  court  tendered  judg- 
ment tor  the  plaintiffs  for  this  amount,  and  the 
defendant  appealed. 

The  reasons  for  appeal,  as  stated  on  tbe  rec- 
ord, are  quite  numerous,  but  tbey  may  all  be 
disposed  of  by  the  answers  we  may  give  to  the 
following  qtiestions:  Does  the  flndmg  of  the 
court  show  tbat  tbe  defendant  was  ^Ity  of 
actual  fraud;  and,  if  so,  did  the  plaintiffs  suf- 
fer any  injuir  in  consequence,  and  did  the 
court  err  in  aamitting  eviaencef 

Tbe  finding,  as  we  have  stated  its  substance 
above,  gives  a  most  emphatic  answer  to  tbe 
first  question  in  tbe  affirmative.  But  the  de- 
fendant's counsel  base  their  claim  tiiat  there 
was  no  actual  fraud  upon  an  additional  clause 
in  the  finding,  which  is  as  follows:  "It  does 
not  appear  that  in  contracting  tbe  debt  in  ques- 
tion the  defendant  had  any  definitely  formed 
plan  or  settled  design  to  defraud  tbe  plaintiffs 
or  to  defraud  anybody.  He  bad  bad  no  especial 
business  training.  He  was  not  an  accountant. 
He  was  wholly  ignorant  of  tbe  trade  in  wool. 
He  had  never  had  any  experience  in  running 
or  managing  a  factory.and  knew  nothing  of  the 
woolen  manufacture.  He  had  an  exagsetated 
idea  of  the  profits  that  could  be  made  In  tbat 
business,  and  bad  a  very  much  greater  confi- 
dence in  himself  as  a  business  man  than  the 
subsequent  events  would  seem  to  justify.  He 
was  hopeful  and  trusting,  and  was  actuated  by 
that  easy  credulousuess  which  comes  from  in- 
experience. He  hoped  and  expected  to  pay  all 
the  debts  that  should  be  incurred  fromlhe  prof. 
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ila  wIiicLI]i^liij]:edaad  expected  to  make.  The  ' 
itfUlfi,  tmiwsvmr,diaiixmdM  thetrU,  idiowthst 
'Buin  mantivaraiiy  leBKm&blQ  ground  for  such 
ftXtM)OtatioQ>  -Ak^  parson  of  nniifiOTtable  pru- 
jSeatO,  wut  WiUl  b  T^sonn^ile  knuwledge  of 
li^al&OB^  wlio  Ts.n(}v/  all  llii'  i'd'-t^  maciiy  as  the 
^^ttedatlt- kuow  ilii-iit.  \\n\i\<i  ]i»vt:  foreseen 
(ilLELt  f&fliira  vad  iDLvifiible,  ntid  that  iiomcbody 
wuuld  have  to  lie  clu;»tcfl," 

This  mar  have  lessened,  the  moral  turpitude 
at  Ilia  act,  but  it  will  not  sutBce  Lo  aatidote  and 
ita^vitraliKe  an  jntentionally  false  itatement 
wlitrh  Hirp.tdy  Recom^labed il« object  of 
tHiii'iirLii;;  iiiins<-ir  >tn<l  Df  iDjelwdiD^i'lhe  plalo- 
l\lU  to  liitir  injury. 

Actual  or  pnsiriVii-  frpiiitl  cnn^isis  in  deception, 
iul'eDtionaU;  t^racliced  to  induce  unotlier  to  part 
witli  property  w  to  ma^OstilovW^^l  right, 
Itiitl  -nhlch  Moampll8he&  (adQangaed. 

All  thot  tliis  idditiona]  fttwAf.'Vhows,  is 
Thnt  the  defendant's  fraud  dldVOt.^MisisI  in  a 
priv^oiiccivnil  fleaign  not  ro  pay  fnr  the  wool, 
Imt  tlif  fnmil  ^vm  flirtrU^i!  (o  Uif  obtjiining  of 
tin-  pluint^^^^'  wool  on  f;rf-dit,  by  siatementa 
fcnown  to  Til'  fulf^t-.  which  he  kfiL-u  <;ould  not 
btfoiitaLDed  if  he  told  the  tniLtii  nn^l  rhe  fraud 
■WHS mmplele  wJiibi  tbe  oud  waaaccouiplished 
^jil  doffla^  resulted.  It  la  a  mistake  to  sup- 
pose that  It  13  ew*piitifkl  to  H  fruudulBDt  intent 
tUHt  it  should  n>d('h  forwanl  and.  actually  con- 
templBtc  thi."  renultiiig  iliinmge  tp  the  other 
pjiity.  There  is  n  fraiKiiili-nl  intent  if  one,  with 
a  Tisw  of  beuedting  himself  by  intentional 
laJisebood,  mial^iadja  another  in  &  course  of  ac- 
tion -whiob  may  be  Injarions  to  him.  The  ul- 
terior^pAs  and  expectaiions  af  the  defendant. 
80  ttntc'h  rdied  upon,  were  utterly  Immaterial. 
Tt  i-!  tnie  that  flic  moitvr^  to  pay  at  some  future 
liiiir  w;Ls  iiiuiictnt.  Ini(  tln^  iiiotUT  to  obtain 
|.r<-ic-iit  piwMfSMiciii  iinil  litUi  (i!  iLn<Uln?r'B  prop- 
i  riv  thi'  lisc  i.'f  (rilsL'lpHji.ii|  imd  lalse  pre- 
itusey.  throwing  the  risk  nf  loss  on  another, 
via  corrupt.  Jlb  wg^  rnlfht  the  embezzler  of 
anothot'i  fqntbi  plead  htalnnoeeDt  purpose  of 
DltliDStftre^tiitnoii,  or  the  forffer  ot  auother's 
name  Indoiwr  of  a  note  pfead  his  purpose  to 
piiv  the  imto  liiin'^flf  nl  inritnrily,  tt  is  con- 
icfvBljIe,  L'Vt  ii,  ili,it  tpiil-  ini'j;lii  l)c  sriii  lly  of  lar- 
ijiniv.  by  iiiliiii!;  anollRT's  nnjiity  to  meet  some 
|ii-i^fnt  c.'\iL:tincy  of  hie  own,  while  pleading  in 
tiiL'  iorum  of  conscience  his  purpose  to  make  it 
all  tighi  At  Munfl  future  day.  SaiA  pernicious 
leftBoniiijr  cbdIh  accepted  neither  Jn  Hie  forum 
of  confiClCDce  nor  in  rbat  of  Idw. 

There  are  somo  dcHiLsion^i  tn  other  jurisdic- 
tion') which,  we  think,  riiislcd  the  ciiunsel  for 
the  ilt.'f<;udtiTit  inio  Ihc  n  rom-ou^s  pusitioD  we 
have  endtsiToreti  to  coiiirovert.  The  case  of 
MorFi*  ir.  Tatcott,  W  K.  Y.jaOi  maa  cited. 
There  the  court  of  appeals  foultd  -^mr  in  the 
court  helaw  in  denying  a  motion,  to,  vacate  an 
order  for  tlie  vtreat  of  the  body,  fut  it  was 
plticed  an  tbcgrouud  iliat  "IIuti-  wns  no  evi- 
doiiiiein  ihe  eoMlOBuppmi  theohjiTfriiof  fraud- 
uli-ni  re^ni-^entations,  eso'pi  (h<' fact  that  the 
detcii'linii,  ii|win  bt'in^'  rc;i)iicst<(i  l)y  the  plain- 
lilT.f  to  give  them  nn  iniloi^er  upou  a  note  for 
the  balaiioe  of  an  existing  acoount,  refused  to 
do  so,  saying  he  was  ^*peifectly  good  and  sol 
Tent  without  an  indorsefl*,*  So  in  J7f«r  v.  Til- 
fon,  33  Vt.  SIB,  and  </wf«  V.  WfiotBmm.  37  Vt. 
4t 5  {coves  not  dtad  h^  tXie  dE4^diBat\  we  fiod 
ihi!  genenlblHrq^UH^^UflAtt^^  for  dam- 
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age  will  not  lie  for  false  and  fniudulenk  iBjin- 
sentations  made  by  the  defendant  in  vt&noM 
to  his  own  pecunlHT/  respoo^iblity  and  <iicii» 
stances,  whereby  the  plaintiff  yvaa  ludooed  ti 
sell  property  upnti  orociil.  Bul  these  naaes  wen 
expressly  pliiceii  on  tlie  ;j'r'nii)tl  tli^it  the  repre- 
sentations wt^in-  rXpH'^Sicii- irt"  i-J^ti  lii>  111  !!Dii  Ejnl 
false  assertions  ol  fact,  anil  tiii^  i»  tliL-  impurtaDt 
distinction vrhlchcouuolstbecaiMat bar.  Hen 
there  was  false  assertion  as  to  specific  fai^ 
which  induced  the  delivery  of  the  wool  on 
credit. 

The  next  question,  whether  the  flndingabowi 
that  damage  to  the  plaintiffs  resulted  from  the 
fraud,  may  be  summarily  disposed  of  by  refer- 
ence to  the  record.  The  linding  is  that  "the 
plaintiffs  have  suffered  damage  to  the  amount 
of  |3,760  by  reason  of  the  premises."  It  is  to 
be  presumed,  in  the  absence  of  anything  to  the 
contrary,  that  there  was  apfHOpnatc  evidence 
to  justify  the  finding,  and  this  answer  is  oao- 
elusive. '  But  the  precise  point  which  the  de- 
fendant makes  in  this  connection  is  that  the 
subordinate  facts  as  detailed  in  the  flnding  do 
not  show  that  the  plaintiffs'  debt  mi^t  not 
have  been  collected  out  of  Smith,  the  otbtf 
partner  of  the  defendant  The  court  finds  that 
omith  was  conoectfid  with  a  company  that  pre- 
vious! v  owned  the  premises  purchased  by  ibe 
firm  o'f  Smith  &  Weber,  and  that  this  company 
had  become  insolvent,  and  that  when  the  de- 
fendant bought  the  wool  the  plaintiffs  under- 
stood and  bdieved  that  Smith  was  a  man  of  do 
pecuniary  means,  and  it  is  pretty  obvious  that 
the  foot  of  Smith's  insolvencv  was  tacitly,  at 
least,  conceded  by  the  defeoaant  during  the 
trial.  At  any  rate  no  question  whatever  was 
raised  in  the  court  below  in  regard  to  this  mat- 
ter, and  we  may  accept  the  finding  of  the  court 
in  regard  to  the  dama^  as  conclusive,  with  full 
assurance  that  no  injustice  was  done  the  de- 
fendant in  this  regard. 

There  remain  to  be  considered  only  two 
questions  respecting  tbeadmlsdon  of  evidence, 
and  these  are  of  such  a  nature  as  to  require 
little  dlicvission.  The  court  finds  certain  fraudu- 
lent representations  made  on  the  15th  of  No- 
vember. 18S:-t,  and  again  on  the  23d  day  of 
February.  1884.  The  defendant  objected  to 
the  statements  made  on  the  15tb  of  NoTemba*, 
because  it  appeared  by  the  plaintiffs'  bill  of 
particulars  that  the  debt  contracted  on  titat 
day  was  afterwards  paid,  and  because  the  ques- 
tion of  a  fraudulent  obtaining  of  a  general 
credit  was  not  in  issue.  We  think  the  evidence 
was  admissible.  On  that  day  the  defendant 
applied  to  the  plaintiffs  to  purchase  wool  of 
them,  not  simply  at  that  time,  but  from  time 
to  time  in  the  future,  to  supply  the  noill  of 
Smith&Weber.  Theflndingisthathe"wi^ed 
to  open  an  account  with  and  obtain  a  line  of 
credit  from  the  plaintiffs;"  so  that  the  repre- 
sentations on  that  day  were  the  first  and  con- 
tinuing moving  cause  to  induce  the  plaintiffs 
to  sell  the  defendant  goods  on  credit  in  the 
future,  and  did  tend  to  provb  fraud  in  obtain- 
ing a  general  credit;  and  then  the  representa- 
lions  which  followed  on  the  23d  day  of  Febru- 
ary were  made  to  induce  the  plaintiffs  to  con- 
tinue the  credit,  and  expressly  referred  to  and 
reaffirmed  the  truth  of  the  false  statementa  of 
the  November  previous,  so  that  the  statements 
were  so  interlocked  as^^  becoineiyjrtualiy  one. 
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The  letter  of  February  28, 1884,  which  was 
objected  to,  expressly  r^envd  to  the  original 
ttatements  id  flovember  previous,  admittiuff 
tlut  they  were  made,  and  reafflrming  ibat  they 
«eie  true.    It  was  therefore  clearly  admissible. 

Another  question  of  evidence  is  referred  to 
in  the  last  error  assigned,  but  as  no  objection 
on  that  account  was  made  in  the  court  below, 
il  need  not  be  coDsidered. 

That  was  ao  error  in  the  judgment  complained 

^■ 

In  this  otrinion  the  other  Judges  concurred. 


Roswell  H.  PHELPS,  Ext., 

V, 

Julia  £.  PHELPS  etal. 

1.  A  testator,  after  providing  an  annuity 
(or  his  widow,  gave  all  tbe  rest  of  his 
property,  real  and  personal,  equally  to 
hU  three  children,  "Roswell,  William, 
and  Alline;  or,  in  the  event  of  the  de- 
cease of  eiliier  of  them  witbont  leaving 
isbue  at  his  or  her  decease,  the  portion 
of  said  deceased  is  to  be  shared  equally 
by  the  survivors  or  their  issue."  Held, 
that  tbe  death  of  the  deviaeea 
■pokeu  of  in  tbe  will  meant  death  dar> 
ia^  the  lifetime  of  the  testator,  and 
that  tbe  children  surviving  the  death  of 
tbe  teatator  took  an  absolute  estate. 
White  T.  White.Si  ConiLftlS;  Coe  v.James, 
1  Conn.  (L.  ed.)  4SS.4  New  Eng.  Rep.  S91. 

t.  By  sobfieqnent  olauae  tbe  testator  pro- 
vided that  "m;^  danfcbter,  Alline.  is  to 
keep  her  share  iu  her  own  sole  and  sep- 
arate right,  or  until  her  children  shall 
marry  or  become  of  age:  and  should  she 
die  without  living  issue,  her  portion  is 
to  revert  to  her  brothers,  Roswell  and 
WilUam,  or  either  of  them,  or  their 
heirs,  a*  survivors."  Held,  that,  as  his 
daughter  lived  to  come  into  possession 
of  ber  share,  she  took  an  absolute  fee, 
as  sole  and  separate  estate. 

3.  At  the  time  of  the  testator's  death,  he 
owned  certain  real  estate  in  Maryland 
upon  which  his  son  William  resided. 
The  will  provided  that,  in  the  event  of 
William's  death  before  his  youngest 
ehild  arrived  at  full  age,  said  real  estate 
was  to  be  sold  and  the  executors  were  to 
invest  the  prooeedB  tt^ther  with  the 
net  of  William^a  portion,  support  the 
widow,  support  and  educate  the  chil- 
dren until  the  youngest  become  twenty- 
one,  and  then  divide  tbe  property  among 
the^ildren.  Held,  that  inasmuch  as 
William  survived  the  testator,  tbe  tmat 
fitOed,  and  the  widow  and  children  of 
WilUain  took  nothing  under  the  will. 

tHutford — ArBued  Harob.  Filed  November,  188T.) 

si^UIT  brought  to  Superior  Court,  Hartford 
^County,  tor  construction  of  will  of  Richard 
H,  Phdps.  Case  reserved  for  advice  of  this 
court. 

Tbe  opinion  gives  the  facts. 

Jfr.  Lawls  Sperrx,  for  tbe  grandchildren 


It  is  to  be  observed  that  the  bequest  to  the 
three  children  is  given  to  Ihem  personally, with- 
out words  of  limitation  or  inheritance;  but  tt 
has  long  been  the  law  in  this  State  that  a  fee  to 
realty  may  be  conveyed  by  will  without  words 
of  iDheritance, 

Ilungerford  v.  Andemon,  4  Day,  871. 
It  may  be  conceded  that  the  immediate  chil- 
dren would  take  an  absolute  fee  under  the 
grant  If  it  were  not  for  the  proviso.  But  it 
must  be  conceded  that  the  proviso  qualifies  the 
grant.  It  is  part  and  parcel  of  It.  It  goes  with* 
out  saying,  Uierefore,  that  the  immraiate  chil- 
dren do  not  take  an  absolute  fee.  If  tbey  take 
any  fee  at  all,  it  is  a  qualified  fee. 

The  only  real  point  of  difference  between 
the  .parties  would  seem  to  be  as  to  whether  the 
immediate  children  take  a  qiiatifled  fee  which 
may  become  absolute,  or  merely  a  life  estate. 
In  attempting  to  answer  that  inquiry  It  is  less 
a  question  of  authorities  than  it  is  a  choice  of 
authorities. 

It  is  no  objection  to  tbe  doctrine  of  life  estate 
in  this  case  that  (be  bequest  embraces  both  real 
and  personal  estate. 

It  18  now  too  well  settled  to  admit  of  dis- 
pute, that  a  Tonainder  in  psrsonal  chattels,  de- 
pendent on  an  estate  for  life,  may  be  created 
by  grant  ordevise;anditi8equal1y  wdlsettled 
that  the  interest  so  created  would  oe  protected 
in  chancery, 

LanqwoTihy  V.  Chadteick,  13  Conn.  46. 
Language  very  similar  to  that  tmder  discus- 
sion is  found  \xiRickardmm  v.  Ifoffea,  3  Mass. 
66.  Iu  this  case  it  was  hdd  ttiat  the  first  dev- 
isee took  a  defeasible  fee  which  was  ultimate^ 
vested  in  the  devisee  in  remainder  by  way  of 
executory  devise. 

That  case  was  afterward  cited  aK>'^''ii'gly 
in  Godwin  Y.Perrp,  11  Pick.  508,  aud  Brightman 
V,  Ttrightman,  100  Mass.  239.  It  is  also  selected 
by  the  late  Chief  Jvttiee  Sharswood,  of  Penn- 
sylvania, as  the  leading  case  on  the  subject  of 
executory  devises.  (2  Lead.  Cas.  Real  Prop.  p. 
432).  The  subject  of  executory  devises  Is  fully 
considered  by  that  celebrated  author,  with  nu-  ' 
merous  references,  and  it  is  not  necessary  to 
duplicate  here  the  authorities  there  referred  to. 
Most  of  the  cases  referred  to  upon  this  intri- 
cate subject  are  cases  involving  the  title  to  real 
estate  only,  and  under  the  common-law  rule  an 
executory  devise  was  confined  exclusively  to 
that  species  of  properiy. 

There  was  then  a  distinction  lietween  the 
bequest  of  the  use  of  a  chattel  interest  and  of 
the  thing  itself;  but  that  distinction  was  after- 
wards exploded;  and  the  doctrine  is  now  set- 
tled that  such  limitations  over  of  chattels,  real 
or  personal,  in  a  will,  or  by  way  of  trust,  are 
good. 

4  Kent,  Com.  12th  ed.  p.  270. 

Under  the  principle  of  executory  devises  it 
became  easy  for  the  first  devisee,  having  a  de- 
feasible fee,  to  convey  title  to  the  prejudice  of 
tbe  devisee  in  remainder. 

This  form  of  defeating  the  intent  of  the  tes- 
tator has  assisted  in  bringing  tbe  doctrine  of 
executory  devises  into  disfavor,  and  courts 
will  never  allow  them  to  operate  when  the  de- 
vise can  posf^bly  take  effect  as  a  contingent  re- 
mainder. 

Juc^  Swift,  in  Morgan  v.  Morgan,  6  Day, 
525,  states  the  doctrine  ^^.^'ngfeo^ 
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guaid  Bgalast  this,  a  prtncipls  baa  been  ad- 
opted tbBt  the  woiidi  'beirs.'  issue,*  and  'chil- 
dren'have  tbesame  legal  import;  and  tfaat  dy- 
ing wiltoul  i'^siir,  or  without  leaving  issue, 
iDeana  an  inili  linitt-  failure  of  ]<<Rue,  unless  some 
expressious  hth  nlilcb  limit  it  to  the  time 
of  the  death  of  the  devisor;  that  a  devise  to 
one  and  Lie  bein.  and  if  be  die  without  issue, 
or  wltliout  leavlDf  if^ue,  tb^-n  to  aaother,  is  an 
BBtate  tall  in  the  torst  devii^.  witb  contingent 
Temainder  over  lo  rht-  ^I'lond;  and  that  when- 
ever uii  esMiK'  I  cireci  as  a  remainder,  it 
ahall  Tii?ver  tit'  l  otisJniiid  lo  vest  the  estate  by 
:Tav  of  excnitory  d(-vtw.'' 

't'iie  language  al  ihe  devise  in  Morgan  v. 
jl&rpan,  n^na,  ia  not  to  ba  diatiJiguisbra  from 
that  laed  to  tbls  wi  IL  Under  the  opinion  of  the 
court,  the  remainder  pasaed  liy  way  of  execu- 
ti)i7  devlBBi  in  the  opinion  of  Judge  Swift,  it 
passed  as  a  contiu^ent  rrmiLinder.  But  no 
DoloT  whatever  ivhh  given  iiy  anybody  to  the 
claim  made  iu  tins  ratie  1]i:it  the  first  devisee 
took  ail  absolute  feu. 

In  Ciarke  v.  Terry,  34  Conu.  177,  the  lan- 
guage of  the  will  was  to  all  tutj^iHs  and  pur- 
poses tbosameaa  libat  used  hai.  Mrs.  Clark 
look  a  beq^i^t  to  herself  and  heira,  with  a  lim- 
llatloDover  to  her  children;  and,  upon  failure 
of  childion,  then  lo  her  brothers  and  sisters. 
Tbi'  court  held  that  ahe  took  a  life  estate 
onlj,  end  passed  the  fee  over  to  her  brothers 
vlDld  slatera  by  way  of  executocy  devise. 

A  devfas  or  real  and  perscnal  estate  with  a 
WDviso  that,  if  the  devisee  die  ^thout  heirs  of 
Ala  body,  the  bequeft  shall  be  dli^ded  equally 
imong  other  chiJrlren  of  ihetefliator,  creates  in 
drst  (iL-viseE!  uq  estatr  Uiil  h\  implication. 

liL  fiiicii  ™w  Ihc;  otherrliildrt'n  take  the  real- 
ly liy  wriy  I'f  t(iiilingT?nt  rf iJiiiimler,  and  the 
p'erRonaliy  by  way  of  executory  devise. 

T.-  Wmimti^&  €saa.  848. 
&  fiKq|(btta  >  ft  laitteuf  a^ad  in  a  great 
TfoaSaetvt  weaflHl^  II  uestate  be  deviaed  to 
ji  inan  abd  hu  Ibebv,  and  if  he  die  without  leav- 

inp  heirs,  then  in  liia  brother,  or  any  person 
who  bt;  iiu  li-  ir.  \\w  wcini  "heirs'  shall  be 
coiiBtriiL'd  to  mc«[i  hc'iis  of  thu  l>ody,  and  the 
devise  shall  operat*  ki  cnuvfy  an  estate  tail. 
The  samo  doc  trim;  htis  beeu  rtwognized  by  this 
amit. 

W^ms  T.  MhCaU,  13  t%0a^  ISO. 

Thiit  such  bnputige  creates  aa  ^tate  tail,  or 
life-  rRitiie  oiilv.  in  the  first  dev^ee,  la  not  open 
to  disrus-viou  lii  tJii^  Htale. 

Cmmtrrk  V.  Vif'ii^fwk,  a:i  (  nun.  852. 

la  BiiU'X-k  V.  Siymot/r,  '63  Conn.  289,  the 
coiirt  held  tUnt  the  son  took  a  defeasible  estate 
in  fee  simple,  which  became  indefeasible  upon 
tibe  birtli  tif  a  child,  reachlng^  that  conclilsiOD 
by  the  expressed  intf^nt  of  the  testator,  as  ap- 
peared in  oElicT  parts  of  the  will. 

When  u  bequeflt  is  mndct -iviili  a  reioainder 
over,  in  ihc  vvciit  Hint  tli<^  Urst  devisee  die 
"without  ivsu!' who  fim  itihi  iit. "that  expres- 
sion is  equivalenl  lo  "heirs  of  the  body,"  and 
Oft  Anrt;  Afi^mt  iakM  m  m»»  toil  by  fmpUca- 

ruTriIl%IfortkPop,  61  Conn.  36. 
Tbla  CMC  tovtews  and  reaffirms  many  of  the 
authc^ritips  in  tbiH  Stale  upon  the  subject,  and 

Iirif.!'>.-k  V    Silfrnorir.      .Vll  the  claimS 

which  the  grandchildrEtn  here  make  would 
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seem  to  be  fully  suataltied  by  the  prlucjitM 

gcveming  Tvrritt  v.  Korthrop. 

In  this  case  the  testator  hsF  devilled  tbeTB- 
mitiiidi.T  over,  "in  ttip  t  '  l  nt  of  llic  dwVJise  (rf 
either  <if  rliciii  witiuiiit  SiaviTi:;^  ax  hi?  or 

her  dix;caiie,'"  wbich  is  I't^uivulepl  lo  flaying 
"without  isaue  who  cati  inherit." 
■  If  it  HhouM  be  held  that  the  Immediate  cM- 
dtcn  Iflk^  H  qualified  fee,  then  A  will  ti^  ob- 
servinl  that  it  lh  of  u  quality  wlii<^  de&lb  alone 
can  render  iibfohile.  It  mature?  and  ttrnii- 
uates  si  the  sameiiisljinl  and  by  the  same  tvpnt. 
The  vnliie  of  wileli  ii  fee.  a:*  diwlinp^uishfcl  fmtu 
a  Hfi.'  rstute,  i1  13  difQciilt  to  discern,  unk-wi. 
sugeestod  by  Judge  Swift,  it  be  made  use  of 

thft-#UbMof  th^t^St^tof.  ' 
If  the  above  ar^mcnt  lv-«d|'t^tinjed,  %  ; 

follows  lhnt.  under  no  nuthorftjr,  the  imw- 
diate  chiklr".'!]  Inke  iin  iifij^nlnte  f'^e:  That  under 
some  of  ihc  older  rtml  n-fiillirtinj.' uiiliicvriti'-- 
thcy  mi^ht  tuke  n  d e feu's i h]e  ft  c:  Liuder 
the  more  recent  and  settled  Bnthr  riTi'--  rif  thih 
Slate  they  take  a  fee  tail  or  life  estsile  'mtv. 

In  the  event  of  'WilUam'^s  death  before  Jdi 
youngst  child  airi'Vefl  at  foD  age.  ibe  testator 
dlrectahls  remalnbuf  exeouton  to  have  char^ 
ol  the  childreii  aM  "thefe  property."  btjcI  dis- 
tribute it  when  ihe  youngeftf  amvpF  ai  ful) 
age. 

Mil  f;)r  as  that  pTo vision  relates  to  "(heir  prop- 
erty." it  docs  not  affect  its  chsnicter  »a  •  vMled 
remaiuilor,  Tt  refers  merely  to  the  timt  of  dis> 
tributioQ. 

JVwVn-y  V,  Ilittman,  49Conn.  182. 

So  fnr  a-s  it  relates  to  thccaie  of  the  children. 

it  iiiiiv  lie  iuopemtive.    A  father  tnav  apfwiitit 
a  leHlaiuL^iitiin'  J^uH^iiatl  ftir  his  minor  cliildrtn. 
Gc-n.  Smt.  iV*,  ^u. 

Whether  a  lestulor  can  apiuiut  a  le^ijiiuent- 
ary  RuardiW  IQK- BHgwCMWwB  wed 

be  doubted.  ._ 

Jurm.  Trills,  'ediO;9^  note  a;  9chou]. 
Com.  Rel.  Sd  ed.      SST,  m 

Tht^  courts  in  niodetn  times  pay  att«i- 
tinn  than  formerly  in  iIk;  technical  quality  of 
the  estate  granted  a^^  &  jiuiiterof  nomenclature. 
If  the  intent  of  ihe  tctitutor  ia  clear,  the  deriac 
TiiU  t>e  given  eHect  In  some  way,  without  rr- 
j^tcdto  theoamooT  tiwfbim  of  the  devise. 

The  evUv^i^onB  spend  ranch  time  la  clts- 
cti^lng^  the  difiference  between  an  exeoitoiry 
devise  and  oon^u^nt  remain der.^^id  citlifr  flne 
drawn  distiDOLioDB.  Ir  f;epms  to  luive  !vcn 
thought  iiiM'CfMiiry  lirxi  i'-ii.iil)}iHli  Ihedi^tinc 
tiun,  uud  Tlieu  mcdsuTi!  the  rightDof  the  partiea 
accordingly. 

MMyan  v.  Morgan,  0  Day,  OSS,  dLscaaaea  tbc 
reasona  pro  and  atn,  anti  spociflfla  the  tonn  b 
VFhich  the  devise  shall  take  efTcct. 

Tiin  ill  V.  Nort'uwp.  JSl  Conn,  35,  simply  mt* 
tliiil  the  laiigim^  in  question  cn'uuw  hu  estile 
tuil  as  n  we!l->[^ltl(''l  principle  of  law  under  the 
deei(*i<tii!;iii  llii>^  Si;itr,  juuJ  tliiit  is  the  etid  of  it. 

At  the  time  of  the  death  of  the  testator  thene 
vere  two  families  of  grandchildren  i*  mc,  to 
nvliom,  na  a  daaa,  a  remainder  could  imiuwiH- 
atcly  vest.  Should  Roi^well  die  without  isAW. 
he  never  having  been  nifirned,  the  i^randdill- 
dron  in  fxxf  at  llie  dt'Hlh  of  tlie  te-j<at*ir.  and 
such  migM  Ih'  ILiTeafler  lifim  {h'ltruiim  t. 
FaroAm,  58  Conn.  261),  would  take  the  ^ 
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maiiHler  of  his  share  also,  subject  to  the  inter- 
Tcnioff  life  estate.  That  proposition  foUows 
naturally  from  the  original  entailment  of  the 
entire  estate. 

It  is  true  that.  In  the  construction  of  'wills, 
former  cases,  unless  ad  itlem,  are  of  small  ac- 
MODt;  but,  in  respect  to  clauses  of  frequent 
occorrmce  in  wills,  it  is  important  that  there 
should  be  uniformity  of  construction;  and  we 
do  Dot  feel  at  liberty  to  adopt  a  rule  as  applica- 
ble to  tbia  case  different  from  that  which  has 
receired  the  sanction  of  the  highest  courts  in 
Great  Britain,  unJess  we  can  see  strong  reasons 
for  such  departure. 

AtuHn  T.  Bri$tot,  40  Conn.  182. 

The  clauses  of  th»  vill  upon  which  the  con- 
slTuction  depends  are  of  frequent  occurrence; 
&Dd  the  application  of  the  same  principles  which 
govern  Turri/l  v.  NorthTop,  supra,  and  cases 
there  cited,  will  secure  to  the  children  an  in- 
come for  life,  and  to  the  erandcfaildren,  as  a 
dau,  a  Tested  fee  in  remauider  in  the  entire 
estate. 

Mr.  J.  W.  Johnson,  for  Wflliain  G.  and 

Edith  Phelps,  his  wife: 

The  clause,  "all  my  estate,  real  and  per- 
sraaJ,  of  which  I  may  die  possessed  (the  afore- 
md  annuity  and  reservations  excepted),  I  give 
egnally  to  my  children,  Roswell,  William,  and 
Attine,"  if  there  were  no  limitation  after  It, 
vould  give  Qie  testator's  three  children  on  In- 
defeasible fee  simple  hi  the  remainder  as  ten- 
aats  in  common;  for  the  word  "heirs"  Is  not  re- 
quired to  create  a  fee. 

Wlite  V.  White,  53  Conn.  520. 

If  the  limitation  over  in  this  clause  can  be 
coortrned  to  mean  anything.  It  gives  a  title  by 
HirviviRship  to  the  tenants  in  common,  and 
Wags  into  force  the  principles  of  an  ancieot 
rale  whldi  was  never  law  in  Connecticut,  and 
vhich  we  cannot  believe  the  testator  intended 
to  do. 

WhittUsey  V.  FaUer,  II  Conn.  840;  Phslps  v. 
Jepim,  1  Root.  48. 

By  intopolating  the  words  "before  my  de- 
cease"  after  the  words  "of  either  of  them."  we 
be&ere  the  true  interest  of  the  testator  would 
be  expressed. 

White  V.  White,  52  Conn.  518. 

Heirs  at  law  are  not  to  be  disinherited  witb- 
uQi  aclear  intention  to  do  so,  and  that  Intention 
taust  be  carried  out  by  actually  vesting  the 
estate  elsewhere.  If  there  is  a  doabt  as  to  the 
ml  iDiention  of  the  testator,  the  heir  is  to  have 
the  ben^t  of  the  doubt. 

Bughes  T.  KnowlUm,  87  Conn.  489. 

When  a  particular  estate  is  devised,  we  can- 
not, by  a  subsequent  clause,  collect  a  contraiy 
intent  by  implication. 

CampbeB  v.  Beaumtmt,  91  N.  Y.  464. 

lo  the  construction  of  wills,  where  language 
■n^  mupoM  wilt  permit,  courts  favor  the  rules 
ofiobentance. 

BamiUon  v.  Down*,  88  Conn.  818, 

Wbeo  a  fee  is  first  given  in  a  will,  and  a 
■mer  estate  ia  claimed  to  be  carved  out  of  H 
sfterwards,  the  court  will  require  that  the 
l^t  of  the  lesser  estate  should  be  clearly  ex- 
prewd. 

MtEeasi^s  Amp.  41  Conn.  807;  Lewis  v.  Pat- 
Mr,  46  Conn. 
&*  to  the  appointment  of  trustees,  there  is  no 
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provision  requiring,  and  no  occasion  for,  their 
appointment.  Courts  will  not  raise  a  trust  from 
expressions  importing  recommendation,  hope, 
confidence,  desire,  etc. 

Harper  v.  Ph^u,  31  Ccam.  857. 

Jlfr.  Charlos  E.  Oroas,  for  Roswell  H. 
Phelps  and  AUine  Hoff: 

Several  questions  arise  under  the  strict  and 
ambignious  phraseology  of  the  will,  which  are 
set  forth  in  the  record,  but  all  depend  upon  the 
first  one  therein  stated.  Do  the  children,  Ros- 
well, William,  and  Alline,  severatlv  take  an 
absolute  and  indefeasible  estate  in  fee  simple 
lo  the  estate  given  to  each  in  the  residuary 
clause  of  the  will;  and,  if  not,  whatest^te  does 
each  of  said  children  take? 

I  claim:  (1)  that  the  will,  when  its  provisions 
are  studied  and  compared,  shows  an  intention 
on  the  part  of  the  testator  to  eive  an  absolute  es- 
tate lu  each  of  his  three  children,  if  they  survive 
him;  if  not,  that  their  issue  shall  tabe  the  pa- 
rent's share  (as  the  statute  provides)  with  this 
exception,  that,  in  the  case  of  the  issue  of  one 
son,  William,  the  testator  attaches  certain  con- 
ditions to  their  taking;  (2)  that  the  second 
clause  shows  a  bequest  to  the  children  abso- 
lutely, with  cross-gifts  over  in  case  of  tbe  death 
of  any  of  said  children  without  issue,  during 
the  lifetime  of  the  testator;  (8)  that  the  intent 
of  the  testator,  and  therefore  the  correct  inter- 
pretation oif  the  will,  1b  obtained  by  inserting  in 
the  will  Uie  words  "aurins  my  lifetime,"  wher- 
ever the  testator  speaks  of  the  death  of  the  first 
devises  without  issue. 

Thus  read,  the  will  becomes  certain,  the  ap- 
parent wishes  of  tbe  testator  executed,  and  no 
rule  of  law  or  construction  violated. 

In  such  a  construction  we  are  but  following 
three  recent  decl^ons  of  this  court: 

Phelps  v.  Bt^nt,  40  Conn.  25  ;  White  v. 
White,  52  Conn.  518;  Phelps  v.  Bates,  1  Conn. 
(L.  ed.)  133,  2  New  Eng.  Rep.  139,  64  Conn.  11. 

The  second  clause  of  the  will  now  under  con- 
sideration closely  resembles  the  clause  construed 
in  White  v.  Wh%U,  mpra. 

That  clause  in  the  White  will  was  construed 
by  this  court  to  carry  an  absolute  estate  of  in- 
heritance to  the  children  of  the  testator. 

This  construction  was  held  to  be  the  intention 
of  tbe  testator,  as  gathered  from  the  whole  wilt ; 
and  the  court  held  that  the  gift  to  the  nephews 
and  neiccs  was  to  be  taken  to  refer  only  to  a 
gift  in  case  his  own  children  died  without  is- 
sue t}efore  his  own  decease. 

The  clause  in  this  will  Is  identical  in  meanfaig 
with  that  in  tbe  White  will,  and  a  similar  con- 
struction can  and  should  be  ^ven  to  it. 

This  court  held  the  clause  in  question  in  the 
White  will  to  be  ambiguous,  and  went  to  the 
whole  wUl  to  gather  the  intention  of  the  testa- 
tor. The  argument  of  the  court  is  given  at 
leogth  in  that  case. 

53  Conn.  520,  531. 

We  here,  also,  have  tbe  same  provision  as  in 
the  White  will  (commented  on  by  tbe  court), 
that  none  of  the  executors  are  required  to  give 
bonds. 

If  the  testator's  desire  and  intent  was  to  give 
only  life  estates  to  his  children,  and  the  fee  to 
his  grandchildren,  he  certainly  would  not  have 
provided  that,  in  case  of  the  death  of  either  f>f 
his  children  without  Issue  surviving,  that  the 
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iSOB  third  of  bis  estate  iibould  revert  to  his  other 
two  children  filwolnirly, — not  for  life, — with 
remiiiniier  Id  hia  !;r;iiii!i  liil{irtu. 

If  practically  a.n  t±HUi.lt!  LAil  wasinteaded,  in 
ttlQ  Second  cIbuuk  of  tbe  will,  to  William  for 
We,  nnd  the  fee  to  his  Issue  surriving  him,  then 
the  statute  will  (execute  the  gift,  and  make  it 
an  absolute  estaU'  in  the  issue  af  tbe  first  donee 
io  tiiil,  l-o  wit.  in  llie  children  of  William  who 
maywurvivc;  him.  How.  tiicii,  lan  the  testator 
provide  tliat  tbp  avniLs  of  their  property  shall 
he  iiivt'sU!(l  by  Iuh  extaitors  aiitlheld  until  the 
jDubgeat  eiiild  of  Wiiliatu,  now  unborn,  pcr- 
Bp^,  flJTiTes  Bt  twentj-Doe  years  of  age,  and 
the  Income  uaed  for ibeii  Eupport,  and  the  sup- 
port nf  ihpir  mother,  at  the  discretion  of  said 
t:.\(;ci.iforK 

It'  Ein  escatf  tuil  \\f\A  inlciulml,  tbe  testator 
has  iittecnpted  wtiiit  our  slaiulf  will  not  permit, 
for  he  attempts  to  limit  the  t'state  of  William 
for  life.  roiii»itiJt.T  i.i  Iiis  cliildren  (some  of 
whom  may  be  j  ei  unborn),  provided  they  live 
to  be  twenty^e;  if  not,  tbeo  lo  their  issue,  if 
any;  if  not,  bach  to  thsr  uncle  Roswell  and 
aunt  Alline;  or,  in  case  of  their  decease,  to 
their  issufl. 

Tbeac  HoggestionH  show  (hnt  any  other  con- 
Gtru<:(i4)ii  than  that  which  we  have  claimed 
above  at  oooe  brings  lie  into  a  labyrinth  of 
puzztes  too  difHciilt  to  fwjlva 

We  therefore  Bubmit  that  this  case  is  only 
am  (if  that  |jiri:t'  clnsK  wliich  bas  recently  fur- 
TiiHliod  llin.'i^  liynniplfs  iti  t)j  is  court;  that,  where 
a  devia^  or  bi.-r|iii:.sL  U  iiiailc  (o  a  person  abso- 
lutely, with  II  nmiiiiiKltr  over  in  case  of  his 
dealh,  tUc  iiilc  cnii.sii'ui-iiciD  of  what  is  meant 
is  tin-  dfiiiti  nf  III,.  dt-MSiec  or  legatee  during 
the  lifedmtiot  tht  tolator 

C«rp«ateF»  J. ,  delivered  tbe  opiniou  of  tbe 

*Fhfi  suit  is  brought  to  obtain  a  judicial  con> 
stnicHrtTi  iif  tbt  wifi  of  Rifbard  H.  Fhelps.  In 
ttit'  rtrnt  {'iMU,st*  he  ;rivss  to  his  ivife  an  annuity 
and  the  msi;  of  certain  real  eptute  for  life,  or  so 
long  Bs  she  renf^^b*  ^  :il'Uqw  uid  on  the 
I  premise. 

UiirLc^T  Ihnt  clause  no  question  arises. 

Thli  si!C'ijJ;h1  clause  is  as  follows:  "All  my  es- 
tote,  rea]  ami  [itTHOiial,  fif  wliicli  I  maydiepos- 
aessed  (thi.'  ufon'^^^iid  unnuity  .md  reservations 
Exwpled),  I  givi^  t'l^ujiilj  Ut  my  cbildreD,  Ros- 
well, Williiiiii,  i\iM\  Alline;  nr.  in  the  event  of 
tbe  deceusf  of  either  of  them  without  leaving 
iacottatiiiB  or  her  detseaae,  the  portion  of  said 
itedauMd  is  to  be  aliared  equally  by  tbe  sarviv- 
ors  nr  ihj'ir  i^inr." 

Tbe  lirsi  ;iinl  iiio.-'t  important  question  is, 
What  tstntf  do  thf  cliilitrt'ti  tiike? — is  it  a  fee 
or  a  lif<t  c."5t«U!? 

It  ia  dilQcult  lo  tljstinji^iii^ili  this  case  from 
White  T.  WMte,  SSt  Coon,  Slti;  and  stiH  more 
difflcDli  to  dlstiirguiflb  it  from  Ooe  v.  Jamet,  1 
Cddu.  (L.  ed.)  New  Eng.  Rep.  591,54 

Conn.SlL  In e«chof EboseCas^itwAsheldtbat 
the  death  of  the  devisees,  ppnkfm  of  in  the  will, 
meant  death  dmiug  the  lifetimeof  the  testator. 
We  aro  iiirlincd  lo  follow  tliose  cases  and 
udopl  tt]r  "iiiiir  f>i[i>inictiQu  in  this  case.  We 
find  that  view  Btroogly  supported  by  several 
oonildnfftfaat  «offg«iUN3  by  other  portions  of 
ittM  TaelMwng  thougbt  in  the  mlud  of 
t^1iebterw«QgfK4U  faft  property  to  his 


family,— his  wife  and  children.  He  first  pro-^ 
vides  for  bis  wife  and  then  for  his  children. 
There  is  no  primary  gift  to  the  grandchildren. 
Tbe  gifts  to  them,  so  far  as  they  may  be  called 
gifts,  are  secondary,  incidental,  and  contingeDt 
We  see  nothing  in  tbe  case  indicating  a  prefer- 
ence for  grandchildren.  There  is  no  lack  of 
confidence  in  his  sons,  for  they  are  made  exec- 
utors; nor  in  his  daughter  or  her  husband,  for 
be  is  Inade  a  coexecutor,  and,  in  one  contin- 
gency, a  trustee.  If  we  compare  the  first  and 
second  clauses  we  shall  see  that  tbe  testator 
knew  tbe  difference  between  a  life  estate  and  a 
fee;  and  he  had  in  mind  the  appropriate  lan- 
guage for  creating  the  former;  for,  in  givine  a 
life  estate  in  the  first  clause,  be  did  so  expressly, 
leaving  nothing  to  implicatioo.  There  is  a 
marked  difference  in  the  language  of  tbe  two 
clauses.  It  is  inconceivable  that  be  should 
desire  to  give  but  a  life  estate,  and  should  use 
language  so  much  unlike  that  in  the  first  clause, 
and  so  apt  to  convey  a  fee.  If  he  had  stopped 
after  naming  bis  children,  and  omitted  tbe  rest 
of  that  clause,  no  doubt  could  be  entertained 
as  to  his  meaning.  We  think  that  clause  was 
added,  not  for  the  purpose  of  providing  for  his 
grandchildren,  upon  tbe  death  of  his  ohildrea 
after  a  possible  long  life,  but  in  view  of  the 
possibility  that  they  might  die  young,  or  at 
feast  before  be  did;  so  ttutt,  if  we  read  tbe  will 
as  intending  death  during  his  own  lifetime,  we 
shall  harmonize  those  two  clauses,  and  give  ef- 
fect to  bis  real  intention;  not  only  so,  but  that 
construction  aids  us  materially  in  understand- 
ing and  harmonizing  other  portions  of  the  will. 

The  third  clause  is  as  follows:  "My  daugh- 
ter, Alline,  la  to  keep  her  share  in  her  own  sole 
and  separate  right,  or  until  her  children  shall 
marry  or  become  of  age;  and,  should  abe  die 
without  living  issue,  her  portion  is  to  revert  to 
her  brothers,  Roswell  and  William,  or  eitber 
of  them,  or  their  heirs,  as  survivors,"  We  re- 
mark, parenthetically,  that  tbe  words  "her 
share"  and  "her  portion"  are  more  applicable 
to  a  fee  than  to  a  life  estate.  They  seem  to 
Imply  that  she  has  an  interest  in  the  piincip^ 
as  such,  and  not  merely  a  right  to  tbe  income 
But  to  return:  Ihrecisely  what  is  meant  by 
this  language  it  is  not  easy  to  see.  There  is  a 
slight  implication  that  be  intended  that  ber 
children,  on  marrying  or  becoming  of  age, 
should  have  her  portion  of  his  estate ;  but  he 
does  not  say  that,  and  his  language  does  not 
necessarily  imply  it.  Therefore  we  cannot  say 
legally  that  he  meant  it.  In  providingthat  hu 
daughter  should  enjoy  her  portion  as  her  sepa- 
rate property,  it  seems  to  have  occurred  to  him 
that  that  might  not  always  be  necessary;  and 
BO  he  adds,  "or  until  ber  children  shall  many 
or  become  of  age." 

Tbe  rest  of  that  clause  is  plain  enough,  pro- 
vided we  assume,  as  we  do,  that  he  intended 
death  durine  bis  lifetime.  Hence,  all  that  is 
expressed  in  this  clause  with  suflBcient  cer- 
tainty is  that,  if  his  daughter  dies  before  he 
does,  leaving  no  issue,  her  portion  shall  go  to 
her  brothers;  and  if  she  lives  to  come  into  pos- 
session of  her  share,  she  shall  enjoy  it  as  her 
sole  and  separate  property. 

We  may  add  that  the  word  "portion,"  used  in 
the  second  clause  of  the  will,  ii  much  more  ap- 
plicable to  a  share  <d  an  estate  in  view  of  a 
prospective  division  of  lender  a  will,  than  to 

Digitized  by  Google  1  COKf. 


1887. 


Town  OP  Cliktoh  v.  Buelu 


tbeoune  share  afteritbas  passed  to  the  distrib- 
utee, and  is  being  enjoyed  by  him.  It  is  then 
thoost  invuiably  spoken  of  as  hfs  property,  or 
bis  estate,  and  no  longer  as  his  share  of  an  es- 
tate. It  is  therefore  a  word  that  the  testator 
wcnkl  more  natur^y  have  used  with  refer- 
ence to  shares  of  bis  estate  that  wonld  at  once, 
BpOD  his  death,  become  fixed,  and  to  facts 
rak^  would  then  operate  at  once  upon  the 
diitribatioD  of  bis  estate,  than  with  reference 
to  the  ultimate  disposal  of  the  shares  at  the 
of  the  lives  of  tbe  lefi^teeB, 

A  farther  consideration  in  favor  of  the  view 
that  the  "dying  without  issue,"  in  tbe  second 
dsuaeof  tlie  will,  means  a  dying  in  the  llfe- 
tiine  of  the  testator,  is  that,  while  tbe  contrary 
Tiew  would  give  ids  children  severally  only 
fife  Mates  in  the  portions  given  them,  yet  the 
1^  over  to  the  survivora.  on  the  death  of  either 
witboDt  cbildreo,  has  no  such  limitation  at- 
tached to  it,  and  passes  to  the  survivors  in  fee. 
No  leaaon  can  be  conceived  why  tbe  children 
Aoold  take  only  life  estates  in  tbe  primary  be- 
ipKsts,  and  yet  fees  in  the  secondary  or  con- 
tiBRnt  ones. 

Tae  fourth  clause  of  the  will  Is  as  follows: 
In  esse  tbe  decease  of  my  son  William  be- 
fore his  yonngeit  child  becomes  tweotv-one 
yean  of  age,  real  estate  in  Marylana,  oc- 
cupied by  nim,  is  to  be  sold,  and  tbe  avails 
tbeieof,  with  the  rest  of  his  share,  are  to  be  in- 
voted  in  the  Slate  of  Connecticut,  bv  exec- 
nlon;  and  his  children  are  to  reside  in  said 
State,  ia  order  to  receive  the  benefit  of  the  avails 
of  this  pordoo;  and  the  general  care  and  su- 
pervision of  them  and  their  property  and  its 
mcome  and  expenditure  are  to  be  under  the 
are  and  supervision  and  control  of  my  execu- 
tort,  according  to  their  best  judgment,  *for  their 
edocation  and  support,  and  the  support  of  their 
mother,  if  living,  until  the  youngiest  surviving 
child  becomes  twenty-one  years  of  age;  and 
then  their  portion  is  to  be  given  to  said  children 
or  the  sorvivors  of  Uiem.  In  case  of  tbe  de- 
(.-ease  of  said  children  and  of  their  father  before 
they  are  twenty-one  years  of  age,  leavine  no 
fcaue,  their  portion  is  to  revert  to  my  children 
Roswell  and  Alline;  and,  in  case  of  their  de- 
cease, then  to  their  issue." 

If  we  bear  in  mind  that  the  testator  is  speak- 
ing ^  'WIHam's  death  during  his  own  lifetime, 
H  is  not  difiScolt  to  dlscov^  nis  meaning.  He 
coDtonplates  such  death  in  one  of  two  contin 
gendes,— leaving  children,  the  youngest  child 
being  under  twenty-one  years  of  age,  or  leav- 
ing no  children  or  the  issue  of  chudren.  In 
tbe  fnmer  contingency,  tbe  share  that  would 
otberwiae  have  gone  to  William  is  placed  in 
traM  until  tbe  youngest  child  comes  of  age,  for 
tbe  support  and  education  of  tbe  children,  and 
tltf  support  of  tbe  mother,  if  living,  when  tbe 
piincipal  is  to  be  distributed  to  the  children. 

In  the  latter  contingency,  William's  portion 
is  to  go  to  bis  brother  and  sister,  or  their  issue. 

IniMDucb  as  William  survived  the  testator, 
tbe  Inutfuls;  tbe  widow  and  children  of  WU- 
liuutake  nothing  under  the  will,  and  the  whole 
fourth  clause  becomes  inoperative,  as  neither 
contingency  on  which  it  depends  has  happened, 
ot  ever  can  tiappen. 

Aqoestion  is  made  whether  tbe  provision 
that  the  children  shall  provide  for  the  widow, 
in  case  the  provirion  for  her  support  proves  to 
1  Onra. 


be  insufficient,  is  a  charge  upon  the  estate. 
That  question  has  not  been  discussed  by  coun- 
sel; and,  as  no  one  appears  in  bebalf  of  the  wid- 
ow, who,  perhaps,  bas  more  interest  in  that 
question  than  anyone  else,  we  have  deemed  it 
inexpedient  to  decide  it. 

7n€  Svperiitr  Court  in  adviterJ  that  the  c/nl- 
drtn  take  their  re»peetive  Aaret  in  fee  nmple; 
that  th«  daughter  taket  Jut  than  to  her  aole  and 
aeparateiu*;  and  that  hw  children,  and  the  chil- 
dren and  widow  qf  William  take  nothing  under 
the  uiiU. 

In  this  opinion  tbe  other  Judges  concurred. 


TOWN  OF  CLINTON 

e. 

Mortimer  BUELL. 

1.  The  Btatate  of  1878.  which  provides 
that  no  peraon  shall  stake  ont.fortbe 
onltivation  of  oysters,  any  natural 
clam  bed,  was  enacted  solely  for  the 
proteotion  of  the  public  right  of  fish- 
ing; and  as  there  Is  no  Bpecmc  permis- 
sion of  the  town  to  sae  for  a  Tiolation 
of  such  statute,  the  State  is  tbe  oiil;^ 
party  to  enforce  the  remedy,  if  any 
exists,  for  its  violation. 

a.  A  proceedinflf  under  Gen.  Stat,  p,  216, 
g  11,  to  throw  open,  to  the  public, 
^ound  claimed  to  be  a  natural 
oyster  bed,  which  tiad  been  designated 
to  defendant  and  enclosed  for  planting 
oysters,  cannot  be  maintained  where 
the  ground  in  question,  when  thus  des- 
ignated and  staked  oat  to  defendant, 
was  not  a  natural  oyster  bed,  but  was 
a  natural  clam  bed. 

(Middlesex  Filed  September,  1887.) 

PROCEEDING  in  tbe  Superior  Court  of 
Middlesex  County,  for  an  order  under  Gen. 
Stat  p.  216,  §  11.  for  the  removal  of  stakes 
enclosing  ground  claimed  to  be  a  natural  oyster 
bed.    Complaint  diamia^ed. 

Tbe  facts  were  found  by  a  committee;  the 
defendant  filed  a  remonstrance  against  the  re- 
port, and  the  court  made  a  flnding  of  facts 
and  reserved  the  case  for  the  adnce  of  this 
court. 

Tbe  facts  and  questions  presented  are  suf- 
flcieotly  stated  io  the  opinion. 

Meure.  W.  F.  Wilcox  and  W.  C.  Robin- 
son, for  plaintiff. 

Metsrs.  L.  Harrison  and  J.  W.  Ailing*, 
for  defendant. 

Beardaley,  J.,  delivered  the  opinion  of 
tbe  court: 

This  is  a  proceeding  under  a  statute  passed 
in  1870,  to  throw  open,  to  tlie  public,  nound 
claimed  to  be  a  natural  oyster  bed,  which  has 
been  designated  to  tbe  defendant,  and  enclosed 
for  planting  oysters.  The  materhil  part  of  tbe 
statute  is  as  follows: 

"When  any  natural  oyster  bed  or  any  part 
thereof  is  designated,  enclosed,  or  staked  out 
contrary  to  the  provisions  of  this  chapter,  the 
superior  court  as  a  court  of  equity,  in  the 
coun^  court  in  which  said  oyster  hu  is  situ- 
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ali-rl,  ii|ion  tin-  iiflliTlon  i>f  huv  iodividual 
a^Ki'''i^**^^  f*""  t>f  ifie  idwu  in  wliic:h  *iaid  oyster 
b^d  is  aitaated,  against  ilie  person  tUiiming  the 
same,  and  the  ctL&imiHii  of  the  oyster  commit- 
MetfS^Dhlted  by  the  (own  where  such  petition 
it  tiroagtit  by  qd  indlTidua),  ahaJI'  app.  lot  a 
«OrDinittee,who,  hoving  been  awom  and  baviQg 
^vcn  notice  to  the  parties,  shall  hear  aaid  pe- 
tition, and  renort  I  lie  ffirts  i  Ltreon  to  Buch 
court;  aad  if  ii  shall  appi-ur  that  such  oyster 
bed  has  been  improperly  staked  out,  the  court 
may  order  said  committee  to  remove  the  stakes 
enclodag  the  same;  oists  to  be  paid  at  Ae  dis- 
cretioD  at  the  court."   Oen.  Stat.  p.  315,  §  11. 

The  case  was  referred  to  Robert  G.  Pike, 
Esq.,  as  a  committee,  who  reported  the  facis 
to  the  court.  The  defendant  remonstrated 
against  the  acceptance  of  the  report,  claiming 
that  the  committee  had  erred  in  admitting  cer- 
tain evidence,  and  that  Mr.  Pike  was  disquali- 
fied to  act  as  committee  by  reason  ot  interest 
and  bias,  and  that  he  had  improperiy  conversed 
regarding  the  case  while  it  was  pending.  The 
view  which  we  have  taken  of  the  case  renders 
it  unneces^ry  to  decide  these  questions. 

It  is  proper,  however,  to  say  that,  upon  the 
finding  of  the  court,  no  reason  appears  to 
questirai  the  fltaess  of  the  appointment  of  Mr. 
Pike  as  committee,  or  the  regularity  and  pro- 
priety of  his  conduct  while  so  acting. 

The  committee  have  not  found  in  terms  that 
the  ground  in  question,  when  It  was  designated 
and  staked  out  to  the  defendaDt,  was  not  a  nat- 
ural oyster  bed,  but  such  is  the  necessary  con- 
clusion from  the  facts  found. 

It  is  found  that  it  was  formedy  a  natural 
oyster  bed.  bat  that  owii^  to  a  cbange  of  the 
current  id  Clinton  Harbor,  .produced  (»y  a  new 
channel  which  has  been  formed  by  the  action 
of  the  water,  deposits  of  mud  and  other  mate- 
rials were  made  upon  it,  so  that  for  the  last 
twenty-five  yeaw  there  have  not  been  more  than 
five  or  six  years,  at  irregular  intervals,  when 
oysters  have  been  taken  from  it  in  paying 
quantities.  It  does  not  appear  from  the  nnd- 
mg  that  for  many  years  liiere  has  been  any  ac- 
cumulation of  oysters  upon  it.  The  finding 
that,  since  the  ground  was  staked  out  to  the 
defendant,  the  new  channel  has  been  closed  by 
a  breakwater  which  has  had  the  effect  of  re- 
moving the  muddy  deposit  from  the  old  chan- 
nel, is  obviously  immaterial. 

The  committee  also  finds  that  the  ground  in 
question,  when  It  was  set  out  to  the  defendant, 
was  a  natural  clam  bed.  In  1878  the  Legisla- 
ture enacted  that  "no  committee  or  selectmen 
of  any  town  shall  designate,  and  no  person 
shall  mark,  stake  out,  or  enclose  for  the  culti- 
vation of  oysters,  cluns,  or  mussels,  any  nat- 
ural clam  bed."  Acts  1878.  chap.  34. 
620 


The  plaintiff  claims,  inasmuch  as  no  speciflc 
penalty  or  mode  of  redress  is  provided  for  ■ 
violation  of  this  statute,  that,  upon  the  princi- 
ple that  statutes,  made  in  relation  to  the  same 
subject-matter,  are  to  be  construed  together, 
the  provisions  of  the  statute  of  1670  are  nn- 
pliedly  applicable  for  the  protection  of  natmal 
clam  beds.  There  would  be  force  in  this  claim 
if  clams  and  oysters  were  substantially  identi- 
cal; but  they  are  not,  each  bein^  a  distinct 
species  of  shellfish,  and  it  is  apparent  that  the 
Legislature  has  discriminated  between  them,  ia 
the  provision  which  it  has  made  for  their  pro- 
tection. The  statute  regulating  the  bedding  of 
clams  was  made  in  1874,  bf  amending  certain 
sections  of  the  oyster  law  then  in  force,  so  that 
they  should  include  clams  and  musaela.  The 
sections  thus  amended, provided  merely  for  the 
designation  of  ground  for  planting  oysters,  by 
a  committee  to  be  appointed  by  the  towns,  but 
imposed  no  praialties  except  for  staking  out 
natural  oyster  beds.   Acts  1874,  chap.  41. 

The  two  sectioos  in  the  oyster  law  immedi- 
ately following  those  so  amended  made  it 
highly  penal  to  carry  away  planted  oysters. 
In  1878  the  Legislature,  in  "An  Act  RelattD|: 
to  Oyster  Ottiunds  and  Fisheries,"  in  the  first 
and  second  sectlona,  made  provisions  in  the  in- 
terest of  persons  to  whom  lots  had  been  dedg- 
Dated  for  planting  clams,  oysters,  and  musseta, 
and  in  the  fifth  section  imposed  a  severe  pen- 
alty upon  persons  who  should  unlawfully  carry 
away  planted  oysters.   Acts  1878,  chap.  31 

A  person  planting  clams  in  conformity  with 
the  statute  is  declared  to  be  the  owner  of  them,  , 
and  has,  of  course,  all  the  rights  incident  to  such 
ownership;  but  we  know  of  no  speciflc  Nata- 
tory penalty  for  the  unlawful  removal  of  them. 
The  Le^slature  might  have  thought  that  no 
penalty  in  addition  to  the  forfeiture,  to  the  pnb-  , 
lie,  of  the  oysters,  which  would  result  frcMn  a 
violation  of  the  statute  of  1878,  was  Decenary 
to  effectuate  its  provisions.    The  committee 
find  that  placing  oysters  upon  the  clams  would 
not  injure  the  clams,  and  the  clam-digger  mi^  j 
be  quite  willing  to  submit  to  the  inconveniooe 
of  removing  the  oysters,  in  view  of  the  fact 
that  he  coum  appropriate  them  to  his  own  nse. 

The  claim  that  this  proceeding  can  be  main- 
tained, and  relief  afforded,  without  reference 
totheslatuleof  1870,  is  not  well  founded,  ,The 
statute  of  1878  was  enacted  solely  for  the  pro- 
tfictimi  of  the  public  right  of  fishery,  and.  in 
the  absence  of  any  legislative  permission  to  lbs 
town  to  sue,  the  State  is  the  only  party  to  en- 
force the  remedy,  if  any  exists,  for  lis  viola- 
tion.  Btnce  V.  Smith,  48  Conn.  447-440. 

The  Superior  Court  i$  advited  to  ditmiM  the 
complaint. 

Id  this  opinion  the  other  Judges  concurred.  | 

1  Cork. 
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STATE  at  Maine 

V. 

Reuben  C.  HALL. 

.  An  indie tment  for  maintafning  a  11- 
qaornniMuiee  described  the  bailding^ 

u  "a  oertainbailding  ooonpied  by  the 
eaid  Renben  C.  Hall  as  a  saloou,  situa- 
ted at  the  ooruer  of  Depot  Square  in 
said  Gardiner,"— i/c/d,  BaAclent. 

t.  Ezceptiona  do  not  Ue  for  the  defend- 
ant to  the  order  of  the  court  comnit- 
tlaif  awitaesB  for  the  promcntion,  tar 
eoBteBpta 

I.  A  cow  ot  fifae  record  c»f  the'eollactor 
of  intmial  reTenne.  vhen  sworn  to  In 
co«rt  by  a  competent  witness,  is  ad- 
Biiaaflble  in  evidence. 

4.  At  the  trial  of  an  indictment  for  main- 
taining a  nuisance,  the  record  of  a  for- 
aer  coaTietion  for  a  like  o£Fense  is  ad- 
vissible  in  evidence  only  when  the 
boildiny  described  in  the  record  ia  the 
■we  as  that  described  in  the  indict- 
meat 

rKennebao  Decided  October  27,  ISBT.) 

ON  defendant's  exceptions.  Sustained. 
Indictment  charging  tbat  ^e  defendant 
"»  certain  building  occupied  by  the  said  Reuben 
C.  Han  as  a  saloon,  idttutted  at  the  comer  of 
Dfpot  Sqnare  in  said  Gardiner,  unlawfully  did 
w  for  the  illegal  keq>ing  and  sale  of  intozl- 
catiDg  liquors." 

At  the  trial  a  witness  was  called  by  the  gov- 
emment,  who  testified  that  he  was  a  deputy  col- 
lector of  intcmal  revenue,  and  be  refused  to 

race,certain  records  or  memoranda  c^led 
Ills  last  answer  was:  "I  think  it  is  possi- 
ble tbat  if  Mr.  Han  has  paid  the  United  States 
tu  as  s  retail  liquor-dealer  bisnamc  would  ap- 
pear oo  the  memorandum  I  keep.  I  refuse  to 
produce  thai,  under  instructions  of  my  superior 
officer.  I  do  not  desire  an  opportunity  to  refer 
to  my  memoranda  to  refresh  my  recollection." 

Hw  witness  was  committed  for  contempt, 
Mdthe  defendant  excepted  to  that  order  of  tne 
cotm,— "tbat  fact  having  occurred  during 
trid." 

Other  points  and  material  facts  slated  in  tbe 
oiMoioQ. 

Meatn.  H.  M.  Heath  and  6.  W.  Hesel- 
taa,  for  defendant: 

Tbe  witness  was  called  to  prove  tbe  truth  of 
•a  CTnnined  copy.  He  sends  out  to  tbe  jury  a 
written  commumcation  stating  the  facts  con- 
nected with  his  examination  of  tbe  original 
ncDcd. 

By  Const  art  1,  g  the  accused  had  a 
rigbt  to  be  conftonted  by  the  witnesses  against 

hiiD, 

Beoord  of  former  convictioo  waa  not  admls- 
riUe. 

b  In  GommonutMUh  v.  Auitin.  97  Mass.  695,  a 
■imflar  case  was  tried,  the  time  being  from 
Hsrch  1, 1807,  to  September  1 , 1867.  The  State 
lidradnced  tbe  xecordof  acouvlctioD,  on  a  plea 
IMx. 


of  guilty,  for  keeping  liquors  with  intent  to  sell, 
July  1, 1867.  The  complaint  and  record  did 
not  show  the  building  where  liquors  were  so 
kept.  In  the  nuisance  trial  no  evidence  was 
offered  to  show  tbat  the  complaint  had  any  ref- 
erence to  the  place  on  trial.  The  court  held  It 
was  necessary  to  prove  tbe  place  to  be  tbe  same. 

Slate  V.  Plunkett,  64  Me.  684,  was  a  search 
and  seizure  made  September  35,  1873.  A  rec- 
ord of  a  conviction  of  same  offense  July  8, 
1878,  on  a  plea  of  nolo  contendere,  was  admit- 
ted. Judge  Appleton  said  (p.  539):  "  The  rec- 
ord introduced  showed  that  lo  a  complaint 
similar  to  tbe  one  under  consideration  tbe  de- 
fendant had  bypleaadmitted  bis  guilt.  It  was 
admissible  on  tbe  question  of  intent." 

Tbe  offense  being  local,  the  building  must  be 
described  definitely. 

The  allegation,  beings  matter  of  description, 
cannot  be  rejected  as  surplusage. 

State  V.  NoUe,  15  Me.  476. 

Jfr.  L.  T.  Carleton,  Oemnty  Attomeif,  for 
tbe  State: 

Tbe  iudictraent  is  sufficient. 

18  Pick.  859;  Chitty.  Cr.  L.  294;  48  Me.  287; 
68  Me.  562;  1  Bish.  Cr.  L.  §  810.  and  cases  there 
cited;  18  Pick.  868;  8  Starkie,  Ev.  1627. 

As  to  the  admissitm  of  tbe  "examined  copy" 
from  the  Internal  Revenue  Department,  I  cit^ 

65  Me.  270;  1  Me.  (L.  ed.)  16, 1  New  Eng. 
Rep.  390,  77  Me.  561. 

Danforth*  J.,  delivered  the  opinion  of  the 
court: 

Tbe  motion  in  arrest  of  judgment  in  this  case 
was  proper)^  overruled.  The  building  is  suf- 
ficiently desCTibed  in  the  indictment,  andwheth- 
er  in  fact  It  corresponded  with  that  description 
was  a  question  for  the  jury. 

Tbe  controversy  wiUi  tne  collector  and  his 
deputy,  with  tbe  proceedings  against  the  latter 
for  contempt,  affords  tbe  respondent  no  ground 
for  exception. 

The  copy  of  tbe  collector's  record,  having 
been  taken  and  sworn  to  by  a  competent  wit- 
ness, was  admissible.  State  v.  Lgnde,  1  Me. 
(L.  ed.)  16,  1  New  En^.  Rep.  290,  77  Me.  561. 
The  fact  that  the  building  is  not  described 
in  the  same  language  as  in  the  indictment, 
if  material,  could  only  make  it  necessary  to 
show  that  it  was  the  same,  by  other  testimony. 
Conmonwealth  v.  .4v«(in,  97  Mass.  697.  The 
certificate  of  the  witne8B,attacbed  to  the  record, 
was  not  sufflcient  to  authorize  its  admission, 
and  miirht  have  been  objectionable  but  for  the 
oral  testimony  in  court;  with  that  it  became 
immaterial. 

The  record  of  the  former  conviction  was  ad- 
missible for  certain  purposes.  Tbe  sitiution 
of  the  building  is  more  particularly  described 
in  tbe  fmsent  indictment  than  in  the  former; 
but  the  two  descriptions  are  not  Inconsistent 
It  was  there  permissible  to  show  by  other  testi- 
mony that  both  referred  to  the  same  building. 

But  we  think  the  instruction  to  the  jury  ?n 
regard  to  tbe  use  to  be  made  of  this  evidence 
was  erroneous.  After  giving  the  correct  in- 
struction, the  justice  added:  "  And  I  say  to  you 
further  that,  if  you  find  that  be  (the  defendant) 
maintained  another  place  in  the  city  of  Gardi- 
ner for  tbe  illegal  keeping  or  illegal  sale  of  in- 
toxicating liquors,  although  it  was  not  located 
fai  this  precise  place,  you^^re  ^r^gy^^ 
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sifSer  ili;it  iit  dclermiEinj!:  with  ■wlint  intent  be 
mtuitliiiDed  [innnBCs  in  tl\p  condition  in 
'Wliieb  tiieoilicer  descrilKd  tbem  in  thiM  case." 
The  jury  muat  have  uaderstotKi  tliat  if  they 
fouad  tbst  tbe  building  referred  to  in  the  rec- 
ord not  the  same  ihn%  in  Unpiodictment, 
still  \iiey  ml^lkC  consider  tilt'  rK:<>]<l  nf  llio  for- 
mer coiipiclion  j^a  hmiui;  inmw  letnl!  iicy  to 
sliow  the  iuL^^rir  nf  thf  dijftmdfirit  in  innintoin- 
ing  tlu'  liuil-iiiisr  dc&rnlitil  in  [lie-  iiii^ictinent. 
Thia  WHS  evicienLly  giving  the  record  much  too 
broad  »□  a^pUcntioti.  It  1&  v«y  muchlike  ad> 
milting  the  prooF  of  one  cricae  to  sustfaln  the 
CbargG  of  anotber.  This  would  be  In  violation 
of  n  nilt  to  vhich,  Chougb  there  may  be  lui  ap- 
parcntjhcn?  1;^  do  renl,  exceplioa.  It  ia  not  un- 
lilit  ineivirii^-^a  dt-fC'iiflsLiii'ft  bad  character  liefore 
lie  hu!) opened  tht  doorbj  offeriiiL' cvitii'iice  to 
prove  hta  good. 

There  was  no  prior  conviction  alleg^jd  in  tbe 
'IpdHetiueati  so  there  was  no  occasion  to  offer 
filw  FeCord  to  prove  sucb  an  allegation.  It  could 
out}'  be  compbtent  so  far  as  it  tended  to  prove 
any  fact  mat^rLal  to  tbe  issoe  in  the  case  at 
bar;  and  for  That  piiriioi^c  it  dorives  no  efficacy 
from  the  fact  tJjikt  it  ^vfi^i  Ihi'  rL:f:i>rd  of  a  con- 
viction, eicept  it  may  hn  mote  roliEble  testi- 
inony.  It  is  eoucluflivelietween  tbe  parties,  like 
the  judgment  iu  a  civil  9iiit,  as  to  the  facts  in 
'bane;  and  tbifl  ia  Itik  wli^ther  Ibe  judgment 
■|s  founded  upon  a  \t\i'!t  of  i^iitUy  or  is  the  re- 
sult of  a  Irifll  and  verdict.  ^'^Mi-c  v.  fAing,  63 
Me.  22(1.  Hence  ufi  facts  ctin  jirojjL'rly  lu^  proved 
by  auch  a  rrronl  except  such  iis,  from  their 
relevaacy  ihi'  icsnf-r;  ii^uilvi^d  in  Hil'  (stse  on 
trial,  might  well  be  proved  by  any  other  com- 


streanis  in  Maine  are  required  to  tar- 
nish  reaiSonably  convenient  facilities 
for  the  passage  of  logs. 

2.  They  are  not  required  to  ftumiak  the 
same  CMsillties  as  udatad  before  the 
erection  of  the  dam. 

8.  Nor  woald  it  be  Teasonable  to  require 
of  them  to  constraet  sacb  expeasiTo 
locks  or  sluices  as  wonld  enable  large 
and  loosely  constracted  rafts  of  logs 
to  pass  without  being  broken  up. 
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iifdt&tm^  in  tbis  caw  is  for  maiatain- 
ftMftCertHla  hmldingand  using  it  for  the  ille- 
gal keeping  and  illegal  sale  of  intoxicating  1i- 

?|noTB,  wbertjljy  it  bePfline  M  miisiiiirr.  The 
(nt.s  in  i.-wiiL-,  and  which  the  il'-fi  niLunt  was 
callixi  upon  to  answer, were  thivki'KpiDgHnduse 
of  lhat  particuliir  building.  Il-wh!^  competent 
for  the  government,  m  lending  to  auatain  this 
obarge,  to  show  a  similar  maintaining  and  ille- 
^  us«  of  tbia building  prior  to  the  lime  alleged 
in  tbe  indictment.  VofumontBealtli  v.  KeUey, 
llSHsffl.  B41;  Vommoinrealth  v.  M'Pike,  8 
CuHh.  184;  i'tuff  v.  PfunkttL  64  Mt.  rm.  If 
tliL^  building  desi-rilied  in  the  rLTOnl  wt're  the 
saints  m  ibatin  issue  in  the  case  at  bar^  tliefacts 
fhrai  fnTotved  would,  under  these  at^orities, 
beporttnent  to  the  prestnt  case.  But  if  tbe 
iMindiii^  were  not  tbe  same,  it  is  evident  that 
iJle  facts  than  settled  would  not  be  competent, 
aad  tJle  rp«H>nl  sbtnild  liave  lici'n  so  rpfJtricted 
Jtt  in<HriirIintis.  Ttic  iipjiliculioii  mid  lim- 
ttatioa  of  Lliis  kiinl  '.if  tc'^lirrioiiv  i;*  ninn;  fully 
lUcutrBted  in  (.'<■!/) infiirr/ulf/'  v  T'h-l.fr>ttan,  10 
Qflitf«  167,  and  in  a  note  to  Kin^  v.  W'ylie,  2 

^'^T^S'^^'^iy^  t^fitt  ^  ezdepHons  be 
Bimned. 

Stecptiom  t'livtaincd. 

Pet*rB»  Oh.  J.^Waltoo.'VlrKla,  Smery, 


BEABSFO^  dKl0£  4  CO. 
l.The  cnrtWfew  mt  mBlflwiit  oa  floatable 


(Penolifloot  Decided  Novemlwr  1»,  I887.I 

K  exceptions,  and  motion  to  set  aside  tbe 
verdict  and  for  new  trial.  Motion  aUottvd. 
Ad  action  on  tbe  case  for  damages  caused  by 
the  breaking  up  of  rafts  of  logs  owned  by  tbe 
plaintiffs,  while  passing  through  the  sluice  in 
d^endant's  dam  across  the  Piscataquis  Rivera! 
Howland. 

The  verdict  was  for  plaintiffs  for  $847.99. 
Mes»rt.    William   H.    HeCrillis  aod 
Charles  P.  Stetson,  for  defendant. 

Meai^t.  John  Vamey  and  John  A. 
Blanchard,  for  plaintiffs: 

The  court  will  not  disturb  the  verdict  of  the 
jury  in  cases  of  woflicting  testimony,  unlcas 
the  result  is  so  manif  esUy  erroneous  as  to  nuke 
it  appear  that  it  was  produced  by  prejudice,  Iriss, 
or  some  improper  inflnence.  or  by  mistake  of  the 
facts  or  law  of  tbe  case. 

36  Me.  263;40He.  38;  S9Me.  418;A8  Ue.454: 
67  Me.  314. 

Defendant,  in  erecting  that  dam,  was  bound 
to  give  the  public  as  good  a  channel  for  runniDg 
rans  as  there  bad  been  in  its  natural  condition. 

Parka -r.Morae,  53  Me.  260;  Ro{fe  v.  Pearmm, 
?e  Me.  383;  Gould,  Waters,  138,  196,  766,  and 
cases  tliere  cited. 

Walton*  J.,  delivered  the  opinion  of  tbe 

court; 

,  We  regard  this  as  a  very  important  case:  for, 
if  the  law  is  as  claimed  by  tbe  plaintiff,  it  im- 
poses upon  millowners  a  duty  whicb  it  will  be 
very  difBcull  Indeed,  if  not  impoauble.  f<x 
them  to  perform. 

It  is  claimed  that  the  owner  of  a  milldam 
upon  a  floatable  stream  is  obliged  to  provide  a 
sluice  through  which  large  and  loosely  con- 
structed rafts  of  logs  may  be  run  without  be 
ingbroken  up. 

We  doubt  whether  tbe  construction  of  Bucb 
a  sluice  is  practicable.  The  evidence  shows  that, 
whpD  one  of  these  rafts  enters  a  sluice,  the  more 
rapid  current  of  the  water  in  the  sluice  draws 
tbe  front  logs  away  from  the  rear  logs;  and 
that,  when  the  front  logs  reach  the  less 
rapid  current  at  the  outlet  of  tbe  sluice,  llieir 
speed  is  suddenly  checked,  and  tbe  rear  logs, 
which  are  then  paasiDg  through  tbe  moreni^iil 
cunent  of  the  sluice  above,  are  driven  again^ 
the  front  logs  with  such  force  that  they  will 
either  go  under  or  over  them,  and  the  raft  te 
thus  doubled  up  and  broken  to  pieces.  We 
doubl  whetherit  is  practicable  to  construct  k 
sluice  that  will  avoid  these  results.  Unquestion- 
ably a  lock  may  be  so  constructed.  But  bow  aa 
ordinarv  sluice,  open  at  both  ends,  can  be  cmi- 
structed  that  will  avoid  them,  we  are  ubsWc 
to  understand.  The  water  in  tbe  sluice  must 
inevitably  flow  more  rabidly  than  the  water  in 
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the  pood  mbovc!.  And  when  tho  rtnnt  odA  of  a 
kng  nit  enters  tb!B  more  rapiil  currLiii.  -whai 
no  pr^rreDt  i\s  being  ;itllle(i  itW'ay  fftmi  ihftl 
pOTtloo  of  tbe  raft  wbicli  rt'iiuiiD'^  \a  tin; 
raoeelagEisb  weter  of  the  pond  uboveV  Audi 
nbeo fbefnmt end  of ttae ratt BtrlkBs  the  more 
alngipah  cuirent  a^tbeouUelof  the  slaice,  and 
its  speed  is  thereby  suddenly  checked,  what 
can  prevent  the  more  rapidly  moving  logs  be- 
hind from  being  driven  under  or  over  the  logs  i  n 
front?  We  fall  to  see.  Certainly  such  a  sluice 
can  be  constructed,  if  constructed  at  all,  only  at 
Tcry  great  expense, — an  expense,  we  believe,  out 
of  all  reasonable  proportion  to  any  benefit  that 
vradd  he  ccmferred  upon  the  logdriver. 

It  has  never  been  decided  in  this  State  that 
fiudia  reapoDsibility  rests  upon  the  millowner. 
It  has  been  decided  that  he  must  fumisli  the 
logdriver  with  reasonably  convenient  facilities 
for  running  his  logs.  But  it  has  never  been 
decided  that  be  is  obliged  to  furnish  locks  or 
shiices  through  wliich  large  and  loosely  con- 
structed TBfta  of  logs  can  be  run  without  being 
broken  up  or  the  logs  displaced.  And  we  de- 
cline to  place  such  an  obligation  upon  him. 
We  believe  it  would  be  unreasonable  to  do  so. — 
that  to  do  so  would  place  upon  the  millowner 
«  burden  out  of  all  proportion  to  any  benefit 
that  would  he  conferred  upon  the  lorariver. 

The  proof  in  this  cafie  is  that,  for  the  express 
purpose  of  accomniodatinglogdrlvers,  the  de- 
fendant had  constructed  in  Its  dam  a  good  and 
substantial  sluice,  30  feet  and  4  inches  wide, 
aod  61  feet  and  9  inches  long,  the  descent  in 
its  whole  length  being  only  3  leet  and  Sinches. 
And  it  is  admitted  that  the  facilities  thus  pro- 
rated are  legally  sufficient  for  running  unraited 
logBw  But  the  plaintiff  undertook  to  run  bis 
in  rafts.  These  rafts  were  from  20  to  23 
tttl  wide,  and  from  100  to  116  feet  long.  And 
th^  were  loosely  constructed.  Some  of  the 
logs  bad  no  fastenings,  and  were  held  in  place 
only  by  the  logs  by  which  they  were  sur- 
roQDded.  The  result  was  that  in  their  passage 
the  rafts  were  more  or  less  broken  up.  The 
witDeases  say  that  when  the  front  logs  entered 
the  sluice  tber  would  be  pnUed  away  from  the 
iund  logs,  and  that  when  the  front  logs  reached 
theonilet  of  the  sluice  they  would  be  driven 
to  the  bottom  of  the  river,  and ,  their  speed  be- 
ing thus  suddenly  checked,  the  hind  logs  would 
be  forced  on  top  of  them;  and  in  this  way  tbe 
fsBteoings  would  be  loosened,  and  the  rafts 
more  or  less  broken  up.  And  itis  for  thedelay 
and  tbe  cost  of  reconstructing  the  rafts  that 
tbe  plaintiffs  claim  compensation  from  the  de- 
fendant 

In  support  of  this  claim  it  is  contended 
tbatalogdriver  is  entitled  tothcaame  facilities 
for  mnoing  his  logs  after  the  erection  of  a  dam 
as  he  bad  before;  that  if,  before  the  erection  of 
adaiD,  he  could  run  rafts  of  logs  without  their 
beinc  broken  up,  he  is  entitled  to  the  same 
tmma  after  the  dam  Is  erected. 

We  cannot  sustain  this  proposition  to  its  full 
extent.  Tbe  right  to  erect  a  dam  upon  a  non- 
lidal  stream  (and  we  are  speaking  of  no  others) 
is  a  clear  statutory  right.  The  Legislature,  in 
creating  it,  must  have  foreseen  that  its  exer- 
cise would  to  some  extent  necessarily  interfere 
«itb  tbe  use  of  such  streams  as  highway*.  It 
ii  impovible  to  believe  that  the  Lej^slature  in- 
tended tiiat  this  mwly  created  right  should  be 
1H& 
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buTdeni-ii  vviili  the  expensive— if  not  the  im- 
poi*.'*ihU' — nlilisralioQ  of  provjiling  ivr  loetlrivera 
thv  Riime  facilities  for  runnini^  Cfiotr  logs  lis 
HiL'v  iiHil  befoR".  If  the  LegLslHiurt  IiriI  ho  iu- 
if^nded,  it  would  have  said  an.  Tbe  statute  Im- 
poses no  W&ch  nl^^atlon.  It  is  sttttA  tipon  the 
subject.  Tbe  court  has,  by  judicial  construc- 
tion, engrafted  upon  tbe  statute  a  condition  In 
favor  of  logdrivers,  to  the  extent  of  requiring 
millowners  to  furnish  reasonable  facilities  for 
the  passage  of  logs;  but  it  has  never  determined 
that  it  would  be  reasonable  to  require  them 
to  furnish  locks  or  sluices  through  which 
large  and  loosely  constructed  rafts  of  logs  may 
be  floated  without  being  broken  up.  We  do 
not  mean  to  say  that  it  was  not  tbe  du^  of  the 
defendant  to  prepare  a  sluice  through  which  the 
plaintiffs'  raits  of  logs  could  be  run.  What 
we  mean  to  say  is  that,  in  the  opinion  of  the 
court,  the  sluice  prepared  by  the  defendant 
was  all  that  could  reasonably  be  required  of  it, 
and  that  it  was  not  responsitde  for  the  break- 
ing up  of  the  rafts;  and  that  the  verdict  agidnst 
it,  wliich  holds  otherwise,  is  clearly  wrong. 

In  support  of  this  conclusion,  and  for  a  more 
full  discussion  of  the  relative  rights  and  duties 
of  millowners  and  logdrivers,  and  tbe  rules  by 
which  they  are  to  be  measured  and  adjusted, 
see  Pearaon  v.  Rolfe,  76  Me.  880. 

Motiau  suttained,  verdict  »et  <mde,  and  a  neic 
trial  granted. 

Peters,  Ch.  J.,  Danforth*  Virgin, Foe- 
ter.  and  HMkell*  JJ.,  concurred. 


STATE  of  Hftine 

V. 

Levi  LASHUS. 

1.  To  show  a  former  conviction,  aa 
common  seller  of  inotxicating  liquors, 
a  record  is  admissible,  which  says: 
"Indictment  for  being  common  seller  of 
iatoxicatine  liquors,^  instead  of  copy- 
ing the  indicttuent  itseir. 

3.  It  is  for  the  jury  to  say  whether  the 
defendant  is  the  sane  person  naned 
in  the  reeord. 

(Kennetieo — Decided  Octotwr  87,  ISBT  J 

ON  exceptions  by  the  defendant.  8u^€t(ned, 
unless  a  not.  proa,  ia  entered  as  to  prior 

conviction. 

Indictment  as  a  common  seller  of  intoxicat- 
ing liquors,  alleging  a  former  conviction. 

To  show  a  former  conviction  the  following 
record  was  introduced  in  evidence: 

State  of  Maine,  ) 
Kennebec,  f 
At  the  Supreme  Judicial  Court,  l>egun  and 
holden  at  Augusta,  within  and  for  the  County 
of  Kennebec,  on  the  first  Tuesday  of  August^ 
being  the  first  day  of  said  month,  a.  d.  ItiTl. 

By  the  Honorable  Charles  Danforth,  a  jus- 
tice of  said  court. 

State  V.  Levi  Lashus. 
Indictment  for  being  a  common  seller  of  in- 
toxicating liquors,  found  at  the  March  Term, 
1871,  when  and  where  the  defendant,  being  ar- 
raigned, pleads  not  guilty;  thereupon,  the  issue 
being  presented  to  a  jury  duly  impaneled,  xbej 
Bad  a  verdict  of  guilty;  [J^fiSS9rjHeJ@i@>^«? 


ss. 
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continued  to  thU  term  for  seotence.  Sentence 
first  day  of  this  term:  fine  $100,  and  costs. 

Monday,  August  7,  iVIl,  committed  for  non- 
pajmcQt. 

Other  facts  are  stated  in  the  opinion. 

jfr.  S.  S.  Brown*  for  defendant: 

Id  the  record  which  was  introduced  into  this 
case  at  bar  there  ia  nothing  but  a  mere  un- 
authorized statement  of  the  clerk  that  the 
alleged  previous  cooTiction  was  for  being  a  con- 
mOD  seller  of  intoxicating  liquors. 

We  refer  to  the  following  authorities  bearing 
upon  the  validity  and  effect  of  such  statements 
by  a  recording  officer: 

MeQuire  v.  Bayteard.  2Z  He.  380:  Owenv. 
Bovle,  16  He.  147;  Oake$  v.  HiU,  14  Pick.  442. 

in  the  case  of  State  v.  Binee,  68  He.  203,  the 
county  attorney  put  in  the  docket  entries  as  in 
this  case,  and  also  the  indictment  in  the  former 
case.  By  rauane  of  said  indictment,  it  was 
made  plain  what  the  previous  charge  was;  but 
notiiing  of  the  sort  was  done  here;  hence  all 
tin  record  introduced  proves  nothing,  and 
should  have  been  dbreftarded  by  the  jury,  and 
a  general  verdict  of  guilty  under  this  indict- 
ment was  unwarranted  by  the  evidence. 

We^ioood  V.  Com,  8  Me.  75;  Gommonwetdth 
v.  Briggg,  6  Pick.  429.  Also  see  Common- 
wealth V.  Norerou,  9  Mass.  498;  also  1  Bish. 
Crim.  Proc.  S  816. 

Mr.Ii.  T.  Cmelmton,  Gountp  Attorn^,  for 
tlie  State: 

The  all^^tion  of  a  prior  conviction  was  prop- 
erly setoutio  the  indictment,— Rev.  Stat.  chap. 
27,  g  68,  where  the  prescribed  form  is  given  for 
alle^ni;  in  an  indictment  a  former  conviction, 
which  form  the  indictment  in  this  case  follows. 

Also  Rev.  StaL  chap.  27.  §  fi7,  says:  "It 
is  not  necessary  to  set  forth  particularly  the 
record  of  a  former  conviction;  but  it  is  suffi- 
cient to  allege  briefly  that  such  person  has  been 
convicted  of  a  violatiou  of  any  particular  pro- 
vision, or  as  a  common  seller.'  There  is  no 
limit  as  to  lime  either, — whether  one  year 
before  the  indictment  or  twenty  years, — and 
Bev.  Stat.  chap.  27,  ^  52,  makes  it  imperative, 
under  a  heavy  penalty,  to  thus  allege  the  prior 
conviction,  whether  Ute  prior  conviction  was 
had  six  months  or  sixteen  years  ago. 

65  Me.  234.  270. 

Docket  entries  may  be  read  to  a  jury  when 
a  more  extended  record  has  not  been  made. 

i^U  V.  Neagle,  65  Me.  468;  Leatherg  v. 
Owfty,  49  Me.  887;  Pierce  v.  Goodrich,  47  Me. 
178;  Longley  v.  Vox,  27  Me.  179;  Read  v.  Sut- 
Um,2CmA\.  115;  Pnidenv.  28 Pick.  184. 

Dajiforth*  </',  delivered  the  opinion  of  the 
court: 

The  record  of  the  prior  conviction  alleged  in 
the  indictment  was  properly  admitted.  None 
more  extended  bad  been  or  is  usually  made. 
The  addition  of  the  indictment  would  have 
riven  no  more  information  as  to  the  nature  of 
the  offense  charged  than  is  obtained  from  the 
Tccord.  In  each  it  is  described  in  thessme  lan- 
guage, using  the  words  of  the  statute,  viz.: 
"a  common  seller  of  intoxicating  liquors." 
The  issue  tried,  and  the  conviction  following, 
is  BO  clearly  set  out  as  to  leave  no  room  for 
mistake. 

The  error  is  In  the  instruction  to  the  Jury,  fai 
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which  they  were  told  "that,  if  they  were  satis-^. 
fled  beyond  a  reasonable  doubt,  from  all  tktif 
evidence  introduced  before  them,  the  defend-^ 
ant  had,  during  any  portion  of  the  time  nameft^l 
in  the  indictment,  been  engaged  in  eellmr' 
intoxicating  liquors  as  a  business,  they  ahoau 
return  a  verdict  of  guilty."   Thus  the  juiy 
were  required  to,  and  did.  render  a  verdict  « 
guilty  of  the  higher  offense  charged,  upon  tes- 
timony sufficient  only  to  0(Hivict  of  the  lower. 

It  may  be  true  that,  so  far  as  the  sufficient^ 
and  legal  effect  of  the  record  are  involved,  a 
question  of  law  only  is  presented.  But  the 
identity  of  the  defendant  on  trial  with  the 
person  named  in  the  record  is  a  question  tl 
fact.  The  iden  tity  of  name  ia  some  evidence  of 
identity  of  person,  more  or  less  potent  accord- 
ing to  the  connecting  circumstances;  but  it  ii 
not,  certainly  in  this  case,  sufficiently  coochi- 
sive  to  authorize  the  court  to  take  it  from  the 
jury  and  treat  it  as  a  question  of  law. 

But  neither  of  the  rulings  objected  to  in  any 
way  affects  the  verdict  solar  as  It  reli^to  (m 
lower  offense  charged.  Upon  tiiat  It  rests  on 
evidence  and  instructions  not  objected  to. 

T/U  proaeeutina  officer  may  ther^ore  enter  a 
nol.  pro*,  ag  to  the  allegation  in  the  indictraeut 
of  a  prior  conviction,  and  let  there  be  Judgment 
for  the  State/  otheninae  the  exceptions  mutt  bt 
ntttained. 

Peiww.  Walton.  Virgin,  EmiT 

and  Foster,  JJ.  concuned. 


Frederick  G.  HESSER  et  al. 

V. 

Horace  P.  STOKER  et  al. 

1.  After  composition  papers  are  filed  in 
a  court  of  insolvency,  a  creditor  maj 
examine  tbe  debtor  in  relation  to  the 
agreement — whether  signed  by  a  re- 
quisite proportion,  and  in  relation  to  tbe 
payment  or  security  Uierefor  of  tbe 
percentage;  but  he  can  not  then  ex- 
amine the  debtor  upon  all  matters  re- 
latinip  to  his  insolvency. 

2.  It  is  not  Bufflcient  for  the  oomplainant 
in  abill  in  equity  to  allege  that  he  has 
been  informed  and  believes  the  fiaets 
set  out;  he  mast  allege  the  fS»ets.  and 
when  necessary  he  may  add  that  tbe  al* 
legation  is  upon  information  and  belief. 

8.  Wheoan  insolvent  debtor  makes  a  fklss 
statement  in  bis  affidavit  filed  in  com- 
position proceedings,  an  aggrieved 
creditor  has  a  plain  and  adequate  rem- 
edy at  law. 

(Cumb^land — ^Decided  November  2L 1887.) 

ON  report  of  a  bill  in  equity.  Bill  ditmimed. 
The  bill,  after  setting  out  the  proceedings 
in  the  court  of  insolveifcy,  contained  tbe  follow- 
ing allegation; 

"Tenth.  That  your  orators  are  informed  and 
believe  that  the  affidavit  filed  by  said  insolvents 
applying  for  said  compositiOD,  under  saidpn)- 
ceedings  for  composition,  as  provided  by  Rev. 
Btat.  chap.  70,  §  62.  of  this  State,  are  not  true; 
but  that  they  had.aDd  ever  since  have,  concealed 
and  secreted  money,  securities,  effects,  and 
ptofw^,  real  and  personal,  belongii^  to  tium 
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i  WMdusUj,  and  to  said  firm,  with  intent,  por- 

■  Me,  and  expectation  to  recdve,  (tiiectlj  aiid 
:  UiiecUy,  the  benefit  or  advantage  thereof  to 

fltemselTes;  that  tfaey  have  changed  and  falsi- 
fcd  the  books  of  said  firm:  that  they  had  sold, 
plelged,  coDTeyed,  and  transferred  property 
md  estate  belonging  to  them  individually  and 
to  said  firm,  in  anticipation  of  insolvency,  and 
had  made  conveyances,  mortgages',  pledges, 
and  iiansfers,  and  payments,  to  sundry  of  their 

■  fflditMsforliiepiizpoBe<tfpreferr1ngsaid  credi- 
tors; that  tbey  had  given  to  sant&y  of  their 
creifitoTs  and  other  persons  compensation  and 
Dnmise  or  reward,  besides  reasonable  counsel 
ncsforservicea  in  effectinga  compromise  with 
(beir  creditors;  and  that  the  assets  and  liabili- 
tiesof  said  Storer  Brothers  &  Co..  and  the  in- 
drridnal  members  thereof,  were  not  correctly 
MiCidin  the  schedules  annexed  10  said  affidavits 
indsigned  bj  them;  that  in  said  schedules  large 
amooDts  of  property  were  omitted,  and  the 
maloial  Elements  contained  in  said  affidavits 
tad  ecbeduleti  were  false,  to  the  knowledge  of 
the  debtors  making  the  same;  that  the  sfgna- 
nuea  of  a  large  number  of  the  creditors  who 
signed  the  composition  agreements  therein 
were  obtained  hy  Ihratid;  that  in  obtaining  said 
^ttments,  and  in  their  said  schedule,  the 
wd  inGolvents  knowingly  misstated  iind  under- 
sttted  Uie  valne  and  amount  of  their  property; 
but  the  particulars  thereof  are  not  so  known  to 
Tour  orators  that  they  can  srate  them  more 
specifically,  and  the  examinations  proposed  by 
your  orators  in  the  proceedings  in  said  court 
tt  iofiolvency  were  necessary  for  the  purpose 
at  ascertaining  such  particulsra,  and  to  show 
thereby  that  the  discharge  ought  not  to  be 
^raotea  by  the  court,  and  to  show  that,  if 
granted,  it  was  not  valid,  and  your  orators  have 
DO  other  means,  than  by  such  examinations,  of 
ooertainin^  the  particiuars  aforesaid." 

the  Opinion  states  the  case  and  material  facts. 

Mmn.  Holaaes  *  Ptkfmon,  for  plaintiffs: 

The  case  of  BiOee  v.  Bam,  47  He.  543,  has 
DO  application  to  Ibis  case,  where  there  was  no 
Tolontary  agreement.  This  was  not  an  accord 
and  Bitisfoction  entered  into  by  the  parties, 
Uke  the  one  in  that  case.  Even  that  decision, 
were  it  a  qnesiion  de  now,  might  be  found 
hardly  satisfactory,  where  only  money  was 
paid;  for  to  pay  back  the  part,  only  to  recover 
It  agiin  in  too  whole,  does  not  seem  necessary. 
One  can  maintsin  trover,  and  the  amount  of 
nwney  already  paid  will  go  in  mitigation  of 
ckunages,  bat,  in  replevin  ror  the  whole  prop- 
erty It  must  be  retiuned. 

Wanur  t.  VaOify,  28  Alb.  L.  J.  254;  18  ;  R. 

The  dIsUnction  between  a  voluntary  agree- 
ment to  settle,  and  an  attempt  at  compulsion, 
as  in  this  case,  should  be  carefully  noted,  as  it 
is  only  in  the  former  case  that  there  is  a  re- 
scindiDg  which  requires  the  one  cnakiag  a  re- 
•dasioo  to  place  the  other  in  ttatu  quo. 

This  is  said  to  be  an  estoppel,— not  an'estop- 
pelto  maintain  generally  toe  prayers  which 
are  set  forth  in  the  bill,  but  to. deny  that  we 
have  ceased  to  be  creditors. 

V.  Fot$rth  Nat.  Bank.  71  Me.  514,  is 
rdied  nptm;  but  ft  will  be  observed  that  the 
paint  fai  question  there  was  the  title  to  prop- 
oty,  and  whether  an  asrignment  of  certain 
pr^po^  to  an  assignee  would  pass  the  title  as 


against  a  creditor  residing  out  of  the  State, 
who  had  received  a  portion  of  the  proceeds  of 

Property  conveyed  by  the  same  assignment,  un- 
er  an  attachment  made  by  the  creditor,  claim- 
ing  that  the  assignment  was  void,  under  which 
a  levy  was  about  to  be  made.  The  rights  of 
other  creditors,  third  parties,  were  affected. 

Equity  cases  are  ordinarily  decided  by  a 
single  justice.  There  is  one  case  in  which  they 
are  not  decided  by  a  single  justice,  and  that  is 
the  precise  one  at  bar.  Such  cases  are  reported 
to  the  law  court  instead,  for  their  decision  of 
allquestions. 
mHiiger  v.  Auttin,  75  Me.  417. 
Lnlessthis  was  so,  the  whole  proceeding  in 
making  up  the  defense,  and  putting  in  the  large 
amount  of  documentaiy  evidence  to  support 
the  several  allegations  of  the  pleadings,  as  well 
as  the  law  itself  providing  for  such  method, 
would  be  a  perfect  farce.  The  case  would  go 
upon  bill  and  answer  with  unsettled  questions 
oi  fact.  The  respondents'  answer  ana  supple- 
mental answer,  if  rightly  allowed,  are  not  evi- 
dence in  the  case,  ^though  sworn  to,  because 
the  complainants'  biU  does  not  ask  for  an  an- 
swer upon  oath;  and  "in  such  case  it  has  no 
effect  as  evidence,  except  to  cast  the  burden  of 
proof  upon  the  plaintiff." 

Rev.  Stat  cbap.  77,  S  15;  Clap  v.  Toitle,  1 
Me.  (L.  ed.)  68, 1  New  Eng.  Rep.  669,78  Me.  86. 

The  learned  counsel  has  cited  the  case  of  Sx 
parte  Morgan,  1  Me.  (L.  ed.)  86, 1  New  Eng. 
Rep.  840,  78  Me.  86,  in  supi>ort  of  bis  position 
that  the  Judge  of  the  insolvent  court  was  justi- 
fied in  excluding  the  examination  asked  for. 
It  has  no  application  to  this  case,  because  that 
case  was  one  upon  appeal ,  as  distinguished  from 
the  exercise  of  the  supervisory  powers  of  this 
court  upon  a  bill  in  equity.  That  case  decided 
two  questions  which  were  necessarj'  for  the 
purpose  of  disposingof  the  case:  (1)  that  an  ap- 
peal does  not  lie  from  the  allowance  of  a  db- 
charge  of  an  insolvent  who  makes  a  compo^- 
tion  settlement  with  his  creditors, — equi^  pro- 
ceedings were  the  proper  remedy  in  such  case; 
(2)  that  the  refusal  by  the  judge  of  an  examina- 
tion gives  no  cause  of  appeal. 

These  propositions  of  law  are  obviously  cor- 
rect, and  are  well  established  by  the  decision  In 
that  case.  No  appeal  in  insolvency  lies  in  any 
case  arising  under  this  chapter,  unless  specifi- 
cally provided  for  therein  (Rev.  Btat.  chap.  70, 

J 12),  and  no  provision  Is  made  for  an  appeal 
rom  the  ruling  of  the  insolvent  court  refus- 
ing an  examination. 

If  these  complainants  were  satisfied  that  a 
full,  frank,  and  complete  statement  had  been 
made  bv  the  respondents  in  the  insolvency 
proceedings,  or  that  no  further  information 
was  necessary  or  important  in  the  proceedings, 
they  could  not  come  with  very  good  grace  to 
ask  for  permission  to  examine  about  matters 
which  had  been  fully  stated;  and  the  allega- 
tion that  they  were  informed  and  believed 
shows  that  they  understood  that  matters  had 
been  concealed  which  required  further  inves- 
tigation, and  puts  them  in  the  position  of  par- 
ties who,  not  having  the  detalU,  and  therefore 
not  able  to  allege  the  particulars  which  go  to 
make  up  the  fraud,  yet  have  sufficient  reason 
to  believe,  to  justify  a  reasonable  and  prudent 
man  in  prosecuting  the  investigation.  The  de- 
murrer admits  socn  information  auTb^ief.,^  \r> 
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WttUpnv.  TPevfvwd.  78  III.  1^. 

The  case  of  Sx parte  TTfiinfs,'i^  Me.  894.  has 
reference  QiOy  lo  an  appeal  distioguished 
from  thi^e  proceed! qgts,  and  speciScally  states 
thtii,  "'hqsiiles,  ihe  remedy  by  action,  each  credi- 
tor nftini:  by  inmsclf.  tlu^  etiulmble  jnrisdic- 
tioa  of  th^  court  run  Ih-  iiivnked  ID  proper 
CBsiiii,  the  court  liavio';  uodiir  the  iosolvency 
law  wple  poWBTB  is  tAU  mp«ot" 

liuoWBEit  and  bankrapt  Ibvb  pioceed  upon 
pi:tedp1«4X^Cirally  ubltofdi,  ihoueh  differing 
in  details.  If  a  coiopoBittoD  is  subject  to  the 
rule  down  Xts  vespoQileDts  «tu]  the  judge 
of  the  itutivielBtioat^llIiji  WtfUing  innoTa 
tion. 

2  Kent,  Com.  389  «4  iw. 

The^xamiioatioD  could  l}eli4d  only  before  dis- 
dinrn  wfu  nanted.— daring  tlw  prooeediaes. 

Hot.  Bttt.  chBp.  70,  S  43.  . 

This  rourt  ba»  full  power  lo  annul  a  dis- 
chnrin^  uikUt  !1  ('urii]!iisitjon, 

TtcitrhfU  V.  lihiit  '/.  T'l  .Me,  r>77 ;  jEr  parte 

Mr.  WilLiaJu  L.  Putn&m,  for  defendants: 
flouvier'e  Law  DicUoiuu^  ai^ys:  "  Composi- 
-tfon  Is  an  agreement  made  upon  a  sufficient 

oonsideratipp  between  a  debtor  and  creditor, 
by  which  the  creditor  accepts  part  of  the  debt 
(?ue  to  him  in  salSsfoctiCiD  of  the  Whole." 

Kiv.  Stjii,  rhup.  93,  S  45,  provides:  "No 
sctido  abalL  be  maiutaiDad  on  a  demand  settled 
liyK  creditor,  In  full  diacliarge  thereof,  by  the 
irftcelpt  mon^  or  other  Taluable  conaidera- 
lltm,  bowerer  smxlL  " 

Xooking,  fhen,  at  thii  tranracIioD  simply  as  a 
ynhiutary  one,  here  wa^  iiii  riRrp  of  42  per  cent 
in  nimptifiiiion  inifl  in  fulUlisclmrge,  received 
by  Ihe  creditor  tin.  urKh,T^I;iindiDg  of  the 
tLirnis  on  which  it  iviis  titTcrcil  :  jiiid  therefore. 
La  uccordEnce  with  lb>e  ^tulule  Jatst  cited,  it  con- 
stituted a  full  dlscbarEe. 

mate  T.  Ham,  47  He.  Illustrates  and 
enforces  the  priucSples  above  contended  for. 

Thie  prindple  which  we  seek  to  avail  our- 
selves of  is  wpll  sliile'l  ill  ''fiif'V.  v.  Fourth i^at. 
Bank,  71  Me.  .114-.  ilii  rouVl  si(\-ing{p.  526): 
"  Ititt  1*  g(?nLT;il  nik'  llijif  those  who  assent  to  an 
aBsl2nm4.-nt  riiimol  n  iiiiciiate  it;  and  knowingly 
reoHvinc  puy  mt  nts  or  di  viden  ds  thereby  secu  red 
^llumuc^cIuaiveevidenceoCaaseot.  Tiiese 
ei^ilttbn  hnve  done  both.  We  tMnkftbey  are 
iherpby  estopped  to  trert  tbe^nssi^nment  as  in- 
valicJ.  ♦  *  •  If  Dotabsolutely  void—if  itiaonly 
voidattheeJectiuQ  nf  such  creilitora  as  choose  to 
avoid  It — and  tlit-y  tissent  tu  it,  or  afterwards 
ratify  it  by  accepting  paymmtfj  or  dividends 
thereby  secured  to  them,  tben,  as  to  such  as- 
senting or  ratifjing  creditore,  the  assignment 
will  l>e  sustained." 

Tlie  sum  and  aubslatice  of  oHf  pMition  about 
this  ibe  proposition  of  the  Riipreme  court  in 
/>>  P'lrf'-  >hrriir».  \  Me,  (L,  ed.)  36,  1  New 
EiiL'.  Ml),  7^^  Me.  m,  w  ilii;  effect  that 

lb*' l>r<il'!iU  jini-c  '  miiKI  ■^i  f-  tin  expediency 
iu  ail  CTcauimatiori  of  tlic  diibiur  after  the  com- 
|H»ilioa  B^tfQieaC  entered  Into;  and  we 
we  none." 

As  to  bklftnce  of  mlBchiefs.  we  have  al- 
jcfldy  made  aome  niKgealioos,  and  all  we  need 

fnrtbel'  dd  is  to  citt  tile  opltiioii  of  the  supreme 
court  in  Ex  j-itrff  !l<f!(\i:^,  76  Jfc.  394,  where 
the  cDorl  said:  "The  debtor  must  make  pay- 


ment of  the  percentage  or  secure  it  before 

discharge  is  obtainable.    He  needs  the  use 
possession  of  his  estate,  to  enable  him  to  do 
*  *  *  In  the  majority  of  cases,  it  would 
difflculties  in  the  way  of  composition  pr 
Ings  if  the  debtor  might  be  sent  to  an 

court  before  a  discharge  is  finally  grant  

The  general  terms  of  the  Bankrupt  Act 
the  United  States,  providing  for  examinaUcu 
of  debtors,  were  apparently  broader  than  Lht 
corresponding  proviaions  of  our  statute.  Thb" 
latter  is  expressly  limited  to  an  examination  of 
the  debtor  "  as  to  his  insolvency,"  while  P,  i 
Rev.  Stat.  §  5086,  provided  that  he  mixht  be 
examined  as  to  all  debts  due  to  or  claimed  from 
him;  and  vet,  even  under  that  phraseology. 
Judge  BUtchford.  in  Wright't  Case,  3  Ben.  30i^ 
refused  to  permit  an  examination,  whether  aca 
tain  debt  was  contracted  by  fraud,  on  the  groaa 
that  such  debt  was  not  discharged  hy  a  di*^ 
cbar^  in  bankruptcy,  and  that  aU  such  inqim; 
was  irrelevant. 

Libbey,  J.,  delivered  the  opinion  of  tfak 
court:  t 

This  is  a  bill  In  equity  brought  to  set  a^ 
and  annul  the  discharges  granted  to  the  de>. 
fendants,  who  were  insolvent  debtors,  as  c(h' 
partoere  and  in  their  individual  capacity,  by 
the  court  of  insolvency.  Two  grotmds  are  re- 
lied upou  in  support  of  the  bul:  (1)  that  die 
court  of  insolvency  denied  the  petitioners,  rai 
their  application  therefor,  the  right  to  examine 
the  insolvent  debtors  upon  all  matters  relating 
to  their  insolvent,  as  provided  in  Ber.  9iA. 
chap.  70,  §  43;  (2)  that  the  respondents  oobi- 
mitted  acta  in  fraud  of  the  insolvency  statntb 
which  render  their  discharges  invalid. 

The  first  ground  involves  the  construction  of 
the  Insolvency  Act  in  cases  of  composition. 
The  insolvent  debtors  produced  to  a  meethig 
of  the  creditors  the  affidavit  required  by  cliap. 
70,  %  62,  and  at  the  same  time  produced  an 
agreement  signed  by  a  majority  in  number  <tf 
their  creditors,  each  of  whose  debts  exceeded 
$50,  and  bv  creditors  holding  three  fourths  of 
all  their  indebtedness,  as  required  by  said  sec- 
tion; and  the  affidavit  and  agreement  were  dulyl 
filed  in  the  court  of  insolvency.    The  debtors 
had  been  decreed  insolvent,  but  their  estate  re- 
mained in  the  hands  of  the  messenger,  no  pro- 
ceedings for  the  choice  and  appointment  of  an 
assignee  having  been  bad.   After  these  pro- 
ceedings were  had,  the  plaintiffs  in  this  bill 
who  were  not  parties  to  said  agreement,clainied 
the  right  to  examine  the  debtors  generally,  upcm 
all  matters  relating  to  their  insolvency,  muter 
said  g  48.   This  claim  of  right  was  deokd 
them  by  the  judge  of  the  court  of  insolvency: 
but  they  were  permitted  to  examine  them  upon  ii 
all  matters  embraced  in  the  issue  whether  the  j 
"agreement  was  signed  by  said  proportion  of  j 
the  creditors  of  the  debtors,  and  that  they  had  '. 
paid  or  secured  to  all  the  creditors  whose  names  .< 
appeared  in  the  schedules  annexed  to  their  af-  ^ 
fldavit  the  percentage  named  in  said  compod-  , 
tinn  agreement,  and  according  to  the  tmns 
thereof."   The  contention  on  the  part  of  the  ^ 
plaintiffs  is  that  the  judge  of  the  court  of  in-  J 
solvency,  having  denied  them  their  right  '1 
general  examination,  had  no  power  to  proceed  \ 
and  discharge  the  debtors ;  and  that,  as  tbey 
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no  right  of  appeal  from  bis  decree,  tbey 
tbe  rigbt  to  maintain  this  bill  and  have  the 
targes  annulled.  And  this  raises  directly 
tbe  first  time  in  this  court  tbe  question 
r,  after  compoBition  papers  are  filed  in 
tourt,  a  creditor  has  the  ng^t  to  examine 
debtor  geDerallf  as  to  tus  insolTency,  aa 
ludbere. 

MD  I  careful  examinatioD  of  all  tbe  pro- 
I  of  Rev.  Stat  cbap.  70,  relating  to  in- 
■Dcy,  we  are  of  opinion  that  be  lias  not 
rigbt.  and  that  the  ruling  of  the  judge  of 
»ait  of  iuolrency  complained  of  is  cor- 
Sectioos  1  to61,  itHilusiTe,  of  satd  cbapter, 
e  (be  jurisdiction  of  tbe  court  of  in> 
CT,  tod  prescribe  and  rt^ilate  the  pro- 
ingB  to  insolvency  where  the  estate  of  the 


\veax  debtor  is  settled  and  distributed  by  I  the  judge  involving  acts  of  tbe  debtors  which 
court  of  Insolvency.    Section  42,  before  re-  would  deprive  them  of  their  right  to  a  dis- 
to,  gives  to  the  creditor  tbe  right  of  |  charge  of  their  estates  when  settled  in  insol- 
examioation  of  the  debtor  upon  all  mat- 1  veacy ,  tbe  only  effect  of  a  general,  prolooged 


Messeb  v.  Stoker. 


If  the  general  proceedings  to  be  bad  where 
the  estate  of  tbe  debtor  is  settled  in  insolvency 
should  be  held  to  be  applicable  to  composition 
proceedings,  the  ^at  object  to  be  accom- 
plished by  composition  would  be  defeated  by 
the  prntTBCted  litigaUon  which  might  follow. 
Then,  to  show  more  clearly  that  it  was  the  In- 
tention of  tbe  Legislature  that  the  general  pro- 
visions of  tbe  statute  before  referred  to  should 
not  apply  to  composition  proceedings,  tbe  facts 
which,  if  established,  will  prevent  the  granting 
of  a  discharge  to  an  insolreot  debtor  under 
g  46,  are  not  the  same  as  are  required  to  be  set 
forth  in  the  affidavit  in  composition  proceed- 
ings, which,  if  not  true,  will  Invalidate  thedls- 
cbargc  in  composition. 
Inasmuch  as  there  was  no  question  before 


rdtting  to  bis  iosolTency,  before  a  certifl- 
of  disdiBrge  shall  be  granted  him.  This 
ito  cases  settled  in  insolvency.  Section 
es  to  tbe  debtors  and  tbe  requisite  num- 
)( creditors,  after  the  decree  of  insolvency 
been  made,  by  an  agreement  of  composition 
diicluree  of  their aebts, tbe  right  to  take  tbe 
oot  of  the  general  provisions  for  the  settle- 
t  of  the  estate  in  insolvency ;  and.  when  that 
iXHDpliflhed,  tbe  debtor  is  entitled  to  his 
iitige,  and  his  estate  is  to  be  restored  to 
opm  the  payment  of  all  expenses  incurred 
Dg  the  proceedings.  This  mode  of  the 
raient  of  their  estate  appears  to  be  Inde- 
ient  of  the  general  provisions  before  re- 
1  to,  and  rests  upon  contract  between  the 
raiid  hi!  creditors.  Under  it,  when  "the 
t  b  ntMed  that  such  agreement  is  signed 
Hid  [^portion  of  the  creditors  of  such 
aodthat  he  haseitherpatd  or  secured, 
I  tbe  creditors  whose  names  appear  in  the 
doles  annexed  to  bis  affidavit,  the  percent- 
named  in  such  composition  agreement,aQd 
RliDgto  the  terms  thereof, — he  shall  give  to 
I  denor,  under  his  band  and  the  seal  of  tbe 
t,  s  full  discfaarite  of  all  his  debts  and  lia- 
'  contracted  prior  to  the  commeocemeot 
be  iDsolvency  proceedings  and  named  in 
cbedule  annexed  to  said  affidavit. "  These 
iaioQs  raise  no  issue  before  tbe  judge  as  to 
rath  of  the  facts  stated  in  the  debtor's  affl- 
1;  but  tbe  only  questions  presented  to  the 
^  are  whether  the  agreement  is  really  exe- 
d  by  the  requisite  number  of  creditor8,and 
lerceotage  has  been  paid  or  secured  as  re- 
d  by  this  section.  Tbe  statute  contem- 
ilh^  tbe  jH-oceedings  shall  be  summary 
qnedy,  so  that  the  creditors  may  receive, 
out  cteby,  ttuir  percentage,  and  the  debt- 
abtte  shall  be  restored  to  Dim  that  he  may 
:  of  it  as  he  pleases,  and  prevent  loss  by 
e  and  deterioratlim.  Hence  no  appeal 
I  the  decree  of  the  judge  Is  g^ren,  but  in 
thereof  "  a  special  and  stringent  remedy 
nUier  sort  is  provided.  An  action  to  re- 
'  hta  debt  is  allowed  to  any  creditor  who 
■  faimself  defrauded.  This  privilege  is 
Kcwded  to  creditors  under  any  other  pro- 
^^<<^insolTen<y  law."  Se  parte  3nne$, 

H.  B.  B.  T.  V 


examination  would  have  been  to  deh^  the 
proceedings  in  composition.    This  question 

was  incidentally,  but  not  directly,  before  this 
court  in  Er  parte  Morgan,  I  Me.  (L.  ed.)  86, 
1  New  Eng.  Rep.  840,  78  Me.  88,  where  the 
chief  justice,  in  the  opinion  of  tbe  court,  says : 
"  He  (the  judge)  could  see  no  expediency  in 
tbe  examination  of  the  debtor  after  the  com- 
position agreement  was  entered  into,  and  we 
see  none."  This,  though  a  dictum  in  that  case, 
we  think  well  supported  by  the  laws.  The 
reasons  for  the  nile  are  well  stated  in  that 
opinion. 

Upon  the  second  ^ound  upon  which  the 
plaintiffs  claim  to  maintain  tbeir  bill,  we  thhik 
the  bill  is  fatally  defective.  It  alleges  merely 
that  the  phdntiffs  are  informed  and  Delievetiie 
facts  set  out  in  that  clause  of  the  bfll.  It  does 
not  allege  the  facts  upon  ioformation  and  be- 
lief. It  alleges  information  and  belief  of  the 
facts  only.  Such  an  allegation  in  equity 
is  insufficient  to  raise  the  issue  sought  to  he 
raised. 

Again,  while  it  alleges  generally  certain 
things  in  fraud  of  the  InsoTvencr  Act,  it  al- 
leges no  specific  act  or  fact  by  which  the  fraud 
was  committed. 

It  should  specify  the  acts,  means,  or  omis- 
sions of  the  defendants  by  which  tbe  fraud  was 
committed.  It  should  at  least  be  as  specific 
aa  required,  by  §  49.  in  an  application  to  the 
court  to  annul  a  discharge  granted  under  %  44. 
It  seeks  to  excuse  this  defect  on  the  ground 
that  the  plaintiffs  have  do  specific  knowledge 
or  information.  But  it  is  not  framed  as  a  bill 
of  discovery.  It  prays  that  the  discharges  may 
be  annulled,  and  that  the  debtors  be  required 
to  submit  to  a  full  examination  in  tbe  court  of 
insolvency.  We  have  already  held  that  the 
plaintiffs  nave  no  legal  right  to  such  examhia- 
tion. 

But,  passing  these  objections,  the  plaintiffs 
have  a  clear,  adequate,  and  complete  remedy 
at  law,  under  the  provisioDS  of  %  62.  It  is,  at 
least,  doubtful  if  in  this  case  they  are  entitled 
to  relief  in  equity,  if  the  bill  contahied  the 
necessary  allegations. 
Bill  dMmi$aed,  uoith  tingle  eottt. 
Peters.  Ch.  J.,  Waaton.  Virffia.  Bm- 
wy,  and  HMkall*  JJ.,  cmcuned. 

16  ^    887  . 
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STATE  of  Maine 

V. 

AlansoD  M.  PHILUFB  • 

After  an  assessor  has  been  elected  by 
iMdlot  by  a  board  of  aldenuen,  and  the 
election  declared  and  recorded*  the 
board  cannot,  the  next  day,  at  an  ad- 
journed tjession,  reconsider  the  election 
of  such  assessor  and  elect  anotker  per- 
son to  that  office. 

{Hanoook  Decided  Jiuie  28, 1887.) 

ON  exceptions  by  the  defendant.  Overruled. 
Aa  information  by  the  attorney-general  in 
the  nature  of  quo  warranto. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  B.  Redman,  for  defendant 
Mr.  A-  P.  Wiswell,  for  the  State: 
By  Rev.  Stat.  chap.  8,  g  12,  towns  are  re- 
quired to  elect.  amoDg  other  officers,  asses- 
aon.   And  by  g  18  of  same  cluq)ter  assessors 
must  be  elected  by  ballot.   Election  by  other 
means  than  by  ballot  is  not  sufficient. 
Muaaev  v.  White,  8  Me.  290. 
The  election  haring  been  completed  and  de- 
clared and  recorded,  me  richt  of  electton  vested 
in  the  board  as  aforesaid  had  been  exhausted, 
and  they  "had  no  power  to  elect  another  person 
to  the  office  of  second  assessor  antil  a  vacaacv 
Id  the  office  should  occur,  either  by  the  death 
of  the  person  legally  elected,  or -by  his  resigoa- 
tion,  failure  to  accept  and  qualify,  or  by  his 
Ic^  removal. 

That  an  officer  once  lawfully  elected  cannot 
be  arbitrarily  removed  Is  assumed  by  the  court 
in  PutHfim  v.  Langley.  138  Mass.  204. 

A  board  of  this  kind  is  governed  by  the  rules 
and  r^ulations  of  legislative  bodies,  so  far  as 
ttie  same  are  applicable. 
DUl.  Mun.  Corp.  S  288. 
The  case  of  Baker  v.  C'tuhman,  127  Mass. 
105,  decides  that  a  convention  of  two  branches 
of  a  city  council,  after  taking  and  countiDg  a 
ballot  for  a  municipal  officer,  may,  at  the  same 
meeting  and  before  the  resiilt  of  the  election 
has  been  declared,  treat  the  election  as  irr^lar 
and  Inraiid,  and  vote  anew.  And  it  seems  as 
if  this  case  decides,  by  implication  at  least, 
that,  when  the  election  has  been  completed  and 
the  result  declared,  the  board  have  no  further 
power  in  the  matter. 

The  officer  is  entitled  to  a  personal  notice. 
He  is  entitled  to  be  heard  and  have  counsel. 
Dill.  Mun.  Corp.  !tSii.m. 
The  ancient  method  of  proceeding  against 
one  who,  without  authority,  usurped  a  public 
office,  by  a  writ  of  ofto  warranto,  is  still  rec- 
^nizedoy  statute  in  this  State  (Rev.  Stat.  chap. 
77,  %  5);  but  the  more  modem  and  much  the 
more  convenient  remedy  is  by  an  information 
in  the  nature  of  qvo  warranto  (Dill,  Mua.  Corp. 


Under  the  legislation  and  practice  in  the 
different  States  of  this  country,  an  Information 
in  the  nature  of  gwo  warranto  Is  the  appropriate 

*  ThU  case  was  decided  and  announoed  by  ro- 
«crlpt  June  29,  1887.  and  is  reported  1  Me.  (L.  ed.) 
niQ,  i  New  Eoff.  Hep.  77D.  At  the  time  of  the  an- 
noiincemunt  (be  law  court  reauested  Jwtge  Llbbey 
to  draw  an  opinion  showtnv  tbe  grouods  of  the  de- 
ctoton.  Tbe  opinion  wrh  announced  NovemtierS. 

\m. 
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remedy,  both  for  the  usnipaUon  of  monldpi 
and  ouier  public  offices,  and  for  tbe  nsurpi 

tion  of  a  public  franchise. 
Id.  §  890. 

This  proceeding  has  long  beoi  recognized  i 
Massachusetts  as  tbe  proper  one. 

Commonweallk  v.  FokUt.  10  Mass.  290;  San 
T.  Same,  11  Mass.  389;  GommonirealtA  t.  Alio 
128  Mass.  we;  Oommomcealth  v.  Swueg,  19 
Mass.  58S. 

And  in  a  veiy  recent  case  in  New  Hnin[Mhh 
the  same  proceeding  has  been  held  tbe  corzn 

one. 

State  V.  Megin,  1  N.  H.  (L.  ed.)  17,  1  Xe> 
Eng.  Rep.  51. 

In  tbb  State,  in  tbe  case  of  fiewf  v.  CunAe 
land  dk  0.  Ganal  Corp.  65  Me.  58.  the  infoi 
mation  has  been  recognized  as  a  coocurrei 
remedy  with  the  old-fashioned  writ. 

It  was  formerly  held  in  Massachusetts  tbt 
this  proceeding  could  not  be  maintained  ag^ni 
a  public  officer  whose  term  of  office  would  vi 
pire  in  one  vear,  fortbe  reason  ^ven  that  ad( 
cision  coula  not  be  reached  durmg  bis  term. 

OommontBoUth  v.  Atfuam,  8  Mass.  285. 

For  the  form  of  a  judgment  in  proceedings  o 
this  kind,  see — 

Vommonviealth  v.  fbtofn*,  11  Haas.  389. 

Libbejr*  J.,  deHvered  tbe  opinkm  of  tb 

court: 

At  a  meeting  of  the  aldermen  of  the  city  oi 
Ellsworth,  held  on  the  15th  of  March,  1887,  fa 
the  purpose  of  electing  city  offlcen,  a  bsDol 
was  taken  for  second  assessor  of  taxes,  and  Al' 
bert  Q.  Btaidsell  was  declared  elected,  and  bu 
election  was  entered  of  record.  Tbe  meeting 
then  took  a  recess  until  the  next  day.  .Afarcli 
16, when,  on  motion  therefor,  it  was  voted  tore- 
consider  the  election  of  second  assessor,  ami  i 
new  ballot  was  taken,  and  tbe  respondent  was 
declared  elected.  Blalsdell  took  tbe  necessai} 
oath  of  office  on  the  1st  day  of  April,  1887. 

On  the  foregoing  facts  the  court  held  that 
Blaisdell  was  duly  elected,  and  that  tbe  election 
of  Phillip,  the  respondent,  was  void,  and  <»■ 
dered  Judgment  of  ouster  ^^inst  him,  to  wiiidi 
rulings  exceptions  were  taken.  , 

We  think  the  rulings  of  the  court  below  cor 
rect.   The  election  of  assessors  was  required  to 
be  by  ballot.  While  a  municipal  body  hsviDi 
the  power  of  election  may  set  aside  a  ballot 
which  it  appears  that  an  election  is  made.  For 
some  irregularity  or  illegality,  before  the  elec- 
tion is  declared  [Baker  v.  Cuahman,  127  Ma* 
105),  we  are  aware  of  no  authority  wbid 
holds  that,  when  the  election  by  iMllot  is  d 
clared  and  entered  of  record,  it  may  be  rccond 
ered  at  an  adjourned  meeting  on  a  sut»eqo(i 
day.  and  a  new  election  bad.   When  tbe  atdi 
men  balloted  and  declared  the  election  of  Bid 
dell,  and  it  was  recorded,  their  power  over  ll 
election  to  that  office  was  exhausted  unless 
should  decline  to  accept  it.   Hedid  notdeclii 
to  accept,  and  the  aldermen  could  not  deprii 
him  of  the  office  except  by  removal  in  tbe  mal 
ner  provided  by  law.   There  being  no  vacaii' 
In  the  office  when  tbe  respondent  was  elccte 
his  election  was  void. 

Exception*  overruled;  judgment  efouaerii 
firmed. 

Peters.  Ck.  J^,  Walton, DanforthtEfl 
and  Haskell./^..  coQcaned. 
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Joanna  TRACY 
John|A  UNCOLN. 

Where  a  husband,  to  secure  a  loan  to 
himself,  gmve  bis  note  and  a  chattel 
MortBage  on  property  belona^nip  to 
his  wifo.  to  the  knowiedfce  of  tne  wife, 
bat  without  objection  by  her,  and 
snbseqaemtly  Becnied  a  new  loan  from 
the  mortgagee,  and  nve  another  note 
and  mortgage  on  tne  same  property* 
covering  The  amount  of  both  loans ; 
and  the  mortgagee  surrendered  to  the 
mortgagor  the  note  and  mortgage  first 
I^Toi,  and  afterward  took  possession  of 
the  property  for  the  purpose  offoreolos- 
iogthe  second  mortgage  given, — Held, 
in  an  action  by  the  wife,  on  tort,  for  the 
conversion  of  the  property  by  the  de- 
fendant, that,  while  the  wife  was  estop- 
ped by  her  silence  from  claimiog  the 
property  as  mg^nat  the  mortgage  flrat 
given,  she  was  not  thereby  estopped 
from  claiming  the  pn^rty  as  a^Mnst 
the  sabsoquMit  mortgfai^. 

ilfiddlesez — ^Fned  NoTeni1>er  88, 1887.) 

OK  defendant's  exceptions.  Overruled. 
Tort  for  the  conversioD  of  personal  prop- 
s'. At  the  trial  the  evidence  showed  that  the 
property  ia  suit  was  owned  by  the  husband  of 
the  plaintiff;  that  he  conveyed  the  property, 
October  10.  1883,  to  William  H.  Ryan,  who  on 
the  same  day  conveyed  the  same  to  the  plain- 
tiff, the  consideiation  being  $400  in  each  in- 
staaoe.  January  36,  1886,  the  pl^ntifl's  hus- 
band borrowed  of  the  defendant  on  his 
note,  secured  by  a  chattel  mortgage  covering 
the  property  in  suit.  The  mortgage  provided 
thai  upon  any  default  the  vendee  became  ab- 
Mdate  owner,  and  for  an  entry  and  taking  of 
Uje  property.  April  16, 1886,  the  plaintiff's  bus- 
bud  bonowed  f  100  more  of  the  defendant,  and 
g^te  his  note  for  $200,  payable  In  one  month, 
secured  by  another  chattel  mortgage  on  the 
9une  property.  At  the  same  time  the  defeod- 
aat  aorrendered  to  the  plaintiff's  husband  the 
January  mortra^e  and  note,  September  18, 
1^,  the  plaiati#s  husband  died;  and  the  de- 
fendant, September  26,  iSSS,  took  posseasion  of 
Uk  property  in  auit  for  the  purpose  of  foreclos- 
in^  the  April  mortgage,  wbich  liad  not  been 
pud.  It  appeared  by  defendant's  evidence  that 
the  plaintiff  was  present  and  beard  the  de- 
feodsQt  and  her  husband  making  the  arrange- 
ments for  the  defendant  to  loan  her  husband 
the  tlOS  on  January  26.  1885;  that  she  knew 
such  loan  was  to  be  made  od  the  security  of  a 
oKfftgage  by  her  husband,  on  the  property 
whidi  she  iiezself  claimed  to  own;  that  she 
nq^ected  to  ioform  the  defendant  of  her  claim 
to  the  property;  and  that  the  defendant  did 
not  know  of  her  cltum  to  the  property  until  af- 
ter her  husband's  death.  The  defendant  re- 
quened  the  coart  to  instruct  the  jury  that  such 
conduct  on  the  part  of  the  plaintiff  would  estop 
her  bom  claiming  the  property,  as  against  de- 


fendant,  until  the  January  loan  of  |100  was 
repaid  to  the  defendant.  The  court  declined  to 
instruct  the  jury  as  requested,  and  instructed 
them '  'that  the  giving  of  ^e  April  mortgage  and 
note  was  prima  facie  payment  of  the  January 
mortgage  and  note."  The  jury  found  for  the 
plainttff,  and  the  defendant  alleged  esseptlons. 

Afeatrt.  John  I.  Brown  and  Preaeott 
Keyes,  for  defendant: 

The  plaintiff,  having  neglected  to  assert  her 
claim  to  the  property  when  good  faith  required 
ber  to,  cannot  now  assert  It  when  justice  re- 
quires her  to  keep  Bilence. 

Bigelow,  Est.  4th  ed.  pp.  25,  648  et  teg.; 
Devey  v.  Field,  4  Met.  381;  FaU  Biver  Hat. 
Bank  v.  BvO^Mton,  97  Mass.  ^8;  HinehJay  v. 
Greany,  llsl&niss.  500;  li<uhini9t$  Nat.  Bank 
V.  Field,  128  Mass.  848;  Griffin  v.  Lawrence, 
185  Mass.  865;  Graves  v.  Lake  Shore  d  M.  8.  R. 
R.  Co.  187  Mass.  38;  Ma/y  v.  Galea,  Id.  890; 
Gommontoealthy.  Beading  Sav.  Bank,  Id.  481; 
Fbioler  v.  Partom,  2  Mass.  (L.  ed.)  45,  8  New 
Eng.  Sep.  446, 148  Mass.  401;  Continental  Nat, 
Bank  y.Bank  of  Commonwalih,  60  N.  Y.  575; 
iMther  Ji^t.  Bank  v.  Morgan,  117  U.  8.  96 
(29  L.ed.  Sll);  Pietard  v.  Sears,  6  Ad.  &  E1.469; 
Knights  v.  Wifen,  L.  R  5  Q.  B.  D.  660;  He 
BaJtia  &  San  Francisc-o  R.  Co.  L.  R.  3  Q.  B.  D. 
584;  Simm  v.  ATiglo-American  Tel.  Cb.  L.  B.  6 
Q.  B.  D.  188;  Goodwin  v.  Bobarts,  L.  R  1  App. 
Cas.  476. 

If  the  est(nipel  b^fins  at  the  time  when  the 
person  to  whom  the  representation  is  made 

changes  bis  position,  if  its  validity  rests  upon 
such  change  of  position,  and  if  it  extends  only 
so  far  as  hu  position  is  changed,  then  surely  it 
ought  to  continue  as  long  as  his  position  re- 
mams  thus  changed.  The  reason  of  the  estop- 
pel continuing,  the  estoppel  ought  to  continue. 

Bigelow,  E^t.  4th  ed.  620  et  teq.;  Cambridge 
Inst,  for  Sat).  T.  Littl^Od,  6  Cush.  810;  Ladrick 
V.  Briggs,  105  Mass.  608:  Lewis  v.  WeWtfr,  116 
Mass.  450:  WhiU  v.  Greenish,  11  C.  B.  N.  8. 
209,  232;  ITEenstie  v.  British  Linen  Co.  L.  R. 
6  App.  Cas.  82;  Simm  v.  Anglo-American  Tel. 
Co.  L.  R.  5  Q.  B.  D.  188,  198. 

The  right  the  defendant  acquired  was  the 
right  to  hold  the  property  as  security  for  biti 
debt  of  $105;  this  right  did  not  depend  upon 
the  actual  title  of  the  husband,  but  was  derived 
from  the  representation  of  the  plaintiff,  which 
now  precludes  her  from  disputing,  against  the 
defendant,  the  existence  of  the  tiue  which  she 
represent^  to  be  vested  in  the  husband. 

Bigelow,  Est.  4th  ed.  p.  547;  Audewried  v. 
BfMMey,  SAUen,  882;  Simm  v.  Anglo-Ameri- 
can 3W.  Go.  L.a  5  Q.  B.  D.  206. 

Of  course,  this  being  an  action  of  trover,  the 
plaintiff  must  show  a  right  of  possession;  if 
there  was  an  estoppel  even  as  to  the  $105  loan, 
it  was  sufficient  to  defeat  the  action  by  depriv- 
ing her  of  the  right  of  possession  until  such 
loan  was  remid. 

7bJ<ry  V.  Ghipman,  18  Allen,  128;  FaU  River 
Nat.  Bank  v.  Buffington,  97  Mass.  498;  Grimn 
V.  Lawrence,  185  Mass.  866;  May  v.  Gates.  Id. 
890;  Foielery.  Parson*,  %  Mass.  (L.  ed.)46,  8 
New  Eng.  Rep.  445,  148  Mass.  401;  Leather 
Mfrs.  BankY.  Morgan,  117  V.  8.  96  (29  L.  ed. 
811);  Cation  v.  Atlas  Nat.  Bank,  2Mass.  (L.  ed.) 
603,  4  New  Eng.  Rep.  859,  145  Mass.  43. 

The  estoppel  should  apply  to  the  April  mort- 
gage so  &r  as  it  covered  the  Januuy  loan,  i 
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Compare  the  case  of  tenant's  estoppel  to 
deny  the  title  of  his  landlord.  This  depends 
on  the  surreader  of  possession  by  the  landlord 
to  the  tenant,  and  continues,  without  regard 
to  the  formal  lease,  so  long  as  the  tenant  holds 
the  possession  which  be  obtained  by  admitting 
the  laodlord's  title.  So,  in  the  case  at  bar,  the 
estoppel  depends  on  the  loan  of  money  by  the 
defendant  to  the  plaintiff's  husband,  and  should 
continoe,  wiOiout  regard  to  the  formal  mort- 
gage and  note,  so  long  as  her  husband  holds 
the  money  which  he  obtained  by  her  admission 
of  his  title  to  the  property. 

Taylor,  Land.  &  T.  8th  ed.  89,  705.  note 
8;  Blgelow.  Est.  4th ed.  pp.  19,  449,  et  teq.;  Uil- 
burn  V.  Iflogg,  99  Mass.  11;  MiUer  v.  Lang,  Id. 
18. 

Mr.  H.  N.  AUIn,  for  plainUfiT. 

Knowltan,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  by  her  silence  on  January  36, 
1885,  was  estopped  from  claiming  herproperty, 
as  against  the  mortgage  which  the  defendaat 
then  took.  The  intention,  by  one's  conduct, 
to  induce  another  to  change  bis  situation, 
which  is  said,  in  many  of  the  cases,  to  lie  at  the 
foundation  of  the  doctrine  of  estoppel  in  pais, 
is  commonly  inferred  from  the  conduct  itself. 
It  is  sometimes  even  coDcluaively  presumed 
from  it;  or,  rather,  the  actor  is  held  to  be  bound 
by  thehifereace  of  his  intention  legitimately 
drawn  from  his  acta  by  the  party  with  whom 
be  is  dealing.  If  his  conduct  is  in  fact  acted 
upon  by  another,  and  is  of  such  a  kind  that  a 
reasonable  man  would  rely  on  it  and  would 
believe  that  he  meant  it  as  an  inducement  to  be 
acted  upon,  he  is  bound  by  it.  And  this  is 
often  true  of  conduct  by  negligence  or  omis- 
don,  where,  for  any  cause,  it  is  the  duty  of  a 
penon  to  disclose  the  truth.  The  plaintiiTs 
failure  to  declare  her  ownership,  when  she  was 
present  and  knew  that  the  defendant  was  lend- 
ing his  money  on  the  supposedaecurity  of  her 
husband's  mortgage  of  her  chattels,  was  equiva- 
lent to  consent  to  the  conveyance,  and  an 
wmment  not  to  set  up  her  title  against  it. 
Fatl  mver  Nat.  Bank  v.  Bufflngton,  97  Mass. 
43»%;  Fowler  v.  Paraons,  2  Mass.  (L.  ed.)  45,  8 
New  Eng.  Rep.  446,  148  Mass.  401;  Freeman 
V.  Cooke,  2  Exch.  654;  Be  Bahia  db  San  Fran- 
eieeo  B.  Go.L.KS  Q.  B.  684. 

But  the  law  does  not  regard  estoppels  with 
favor,  nor  extend  them  beyond  the  require- 
ments of  the  transactions  in  which  they  origi- 
nate. The  plaintiff  was  estopped  from  deny- 
ing the  validity  of  the  transaction  into  whicn, 
with  her  knowledge,  the  defendant  was  in- 
duced to  enter  by  her  conduct  The  arrange- 
ment then  made  gave  faim  security  for  the  note 
then  given.  Slie  was  not  estopped  from  claim- 
ing her  property  as  against  a  new  morteage, 
which  might  subsequently  be  made,  nor  from 
availing  herself  of  s  release  of  the  mortgage, 
or  a  payment  of  the  note,  even  though  such 
payment  would  not  have  been  accepted,  in  the 
form  in  which  it  was  made,  if  the  mortgagee 
had  known  that  the  mortgagor  could  not 
give  a  good  title  by  a  new  mortg^.  Her 
silence  cannot,  upon  any  correct  principle, 
be  held  to  affect  her  in  connection  with  trans- 
actions which  did  not  directly  result  from  it. 
She  cannot  be  denned  to  have  contmnplated 
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the  making  of  a  mortgage  in  April,  1885,  nor  | 
the  payment  of  the  onginal  morlg^e  note  i 
a  new  one.  If  the  defendant  suited  from 
mistaken  confidence  In  his  new  security,  it  was  i 
a  misfortune  for  which  she  is  not  .letgally  n-  < 
sponsible. 

The  jury  were  rightly  instructed  "  that  the  | 
giving  of  the  AprU  mortgage  and  note  was  ^ 
prima  faeie  payment  of  the  January  mortgage  ! 
and  note,"  which  were  surrendered  at  theaame  i 
time;  and.  under  alt  the  instructions,  they  must  I 
have  found  that,  when  the  defendant  surreod- 1 
ered  the  papers,  be  intended  to  give  up  bis  i 
claim  under  them.  7*13^  v.  Bojfd,  IB  AQea,  ; 
84;  Dodge  v.  Einereon,  131  Mass.  467. 

Exceptions  omrul^. 


COMMONWEALTH  of  MassachtueUs 

V. 

WUliam  PRATT. 

1.  Where  a  complaiDt  contained  an  al* 
le«ktlon  of  an  unlawful  sale  of  intoxi- 
caiingUquortoacertain  peraon  "whose 
name  is  to  the  complainant  nnknown." 
and  upon  the  trial  a  witness  for  the 
prosecution,  on  cross-examination,  tes- 
tified that  he  Itad  told  complainant, 
before  the  complaint  was  made,  the 
name  of  the  person  to  whom  the  sale 
bad  been  mad!e;  and  liie  compli^aaat 
teatlfled.  In  answer  to  the  queetlfHi 
whether,  when  he  made  the  complaint, 
he  knew  the  name  of  the  person  to 
whom  the  sal6  was  made,  that  he  did 
not  know  the  man,  and  upon  croBS-ex- 
amination  further  testified  that  he  did 
not  remember  that  preceding  witness 
had  told  him  the  name  of  the  person 
who  bouKht  and  paid  for  the  uqnor; 
thathe  eonld  not  ma.y,  and  would  not 
like  to  say*  that  he  did  or  did  not  tell 
the  name  of  the  person, — Held,  that  up- 
on this  evidence  amotion  of  the  defend- 
ant, that  the  court  order  his  acquittal, 
waa  properly  denied. 

2.  Held,  further,  that  whether  the  allega- 
tion that  the  name  of  the  person  to 
whom  the  sale  was  made  was  in  fact 
unknown  to  the  Complainant  was  sus- 
tained by  the  evidence,  was  a  qnestloa 
of  fltet  for  the  Jury. 

(Bristol  PUed  November  Z2. 1887.1 

ON  defendant's  exceptions.  OverrtUed. 
Complaint  for  an  unlawful  sale  of  intoxi- 
cating liquor  to  a  certain  person  whose  name 
is  alleged  by  the  complainant  to  be  unknown. 

WlUlam  Morancy,  bi  company  with  four 
other  persons,  went  to  the  defendant's  premises, 
and  one  of  the  persons,  named  Taber,  aAed 
defendant  for  some  beer,  and  defendant  handed 
five  of  the  bottles  of  lager  beer  to  Taber,  who 
banded  defendant  paymenttherefor.  MoraiK^* 
testified  be  was  positive  he  told  WUbur  at  the 
time  he  reported  the  occurrence,  on  AprS  17, 
that  the  person  who  bought  and  paid  for  the 
beer  was  Abe  Taber. 
The  complaint  was  made  on  April  34,  1887. 
The  defendant  rested,  and  moved  the  court 
that  the  complaint  be  dismissed  on  the  groood 
that  it  appeared  in  evidence  that  the  name  of 
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tb«  person  to  whom  the  sale  was  made  was 
known  to  the  complainaot  before  the  complaint 
wumade. 

James  L.  Wflbur,  the  comphioant,  testified 
u  follows,  in  answer  to  the  questioD:  "When 
you  made  thfs  complaint,  did  you  know  the 
name  of  the  person  to  whom  the  sale  was 
madeT^  "I  did  not  know  the  man;  I  don't 
mnember;  I  could  not  say;  I  would  not  like 
to  say  that  be  did  or  did  not  tell  me  the  name 
of  the  penon." 

The  coart  ovemded  the  defenduit's  moHon, 
flod  ruled  that  it  was  a  question  to  be  sub- 
mitted to  the  juiT.  To  which  ruling  and  re- 
fosal  to  rale  the  defendant  duly  excepted. 

The  court  submitted  to  the  jury,  under  in- 
iwctions  not  excepted  to,  the  question  whether 
the  allegation  in  the  complaint,  that  the  name 
vas  oaknown  to  the  complainant  at  the  time  be 
made  the  complalDt,  was  sustained  by  the  evi- 
teice. 

The  defendant  requested  the  court  to  instruct 
tbe  jury,  among  other  things,  as  follows: 

"The  complamant  is  bound  to  des^be  the 
penon  by  such  name  as  was  given  to  hfan.  He 
raust  give  the  best  name  he  can. 

"If  tfae  complainant  was  told,  before  making 
the  complaint,  that  the  person  buying  the 
liquor  was  Abe  Taber,  then  he  was  bound  to 
dacribe  such  person  by  such  name  in  such 
coatdaint,  if  that  was  tbe  best  name  be  could 
itrchim." 

The  court  refused  so  to  instruct  them;  to 
ffhkh  refusal  the  defendant  duly  excepted. 
The  pay  returned  a  verdict  of  guilty. 
Mr.  T.  F.  Derasond,  for  defemumt: 
Tbe  testimony  of  Morancy,  that  be  told  the 
complainant  tbe  name  of  the  purchaser  when 
be  reported  the  transaction,  was  direct  and 
positivD,  and  the  second  motion  made,  tiuA  tbe 
complaint  bt  dismissed,  should  have  been 
mnted. 

WObur's  testimony  was  palpably  evasive,  for 
be  might  have  known  tbe  name,  and  yet  not 
have  fawwa  tbe  man. 

Tbe  testimony  that  the  name  of  the  purchaser 
Tts  known  to  Wilbur  when  he  made  the  com- 
plaint  was  unaffected  by  Wilbur's  testimony, 
and  "tbe  defendant  should  be  dlschai^ed,  sub- 
ject to  be  tried  on  a  new  indictment  adapted 
to  tbe  case." 

fimmonwealth  v.  Thornton,  14  Oray,  41; 
OmnoMw^k  V.  TSood,  4  Gray,  81. 

The  fHOBecutor  is  bound  to  give  as  good  a 
discription  of  the  person  as  he  can,  but  nisig- 
Dormce  of  the  name  does  not  defeat  the  process. 

GommonxDtalth  v.  Intorieatxng  lAquon,  116 
Ms*.  23;  QommontoeaUh  v.  Stod^rd,  9  Allen, 
382;  1  Bisb.  Cr.  Pioc.  680,  681,  686. 

AsBuming  that  the  question  was  properly 
wbmitted  to  the  jury,  tbe  defendant  was  en- 
tided  to  the  second  and  fourth  instnictiona. 

Commonwetitth  v.  Intoantaiing  lAquorn,  tu- 
rn.; CommonwealVi  v.  Qloter,  111  Mass.  401; 
Cmmnwaith  v.  Mehan,  11  Oray, 

Bat  we  submit  that  it  was  the  duty  of  the 
court  to  order  tbe  defendant  acquittuj.  There 
wta  DO  pretension  that  complainant  was  in 
doobt  as  to  tbe  surname  of  tfae  pun^user. 

Sk  v.  SMnmm,  Holt,  N.  P.  695;  Beg.  v. 
Gar.  &  E.8a. 

Mr.  Andrew  J.  Wa,tenuui,  AUy-Oen., 
'or  the  Cmnmonwealtb: 


Sanford.  345 

There  was  no  sufficleDt  evidence  introduced 
upon  which  tbe  presiding  Justice  could  rule,  as 
a  matter  of  law,  that  the  name  of  the  person 
to  whom  the  Hquor  was  sold  was  known  to  tbe 
complainant.  The  question  wbetho*  or  no  he 
did  know  it  was  rightfully  submitted  to  tbe  jury , 
imder  appropriate  instructions  not  excepted  to. 

Commomeeaith  v.  Stoddard,  9  Allen.  280; 
Commonwealth  t.  Sherman,  18  Allen,  348,  and 
cases  cited ;  Common^eealth  v.  Tompson,  2 
Cusb.  951,  and  cases  cited;  Commonwealth  v. 
Olorer,  111  Mass.  401 ;  OmtaonweaUh  v. 
Thornton.  14  Oray,  41. 

Devena,  J.,  delivered  tbe  opinion  of  the 
court: 

Tbe  complaint  contained  an  allegation  of 
an  unlawful  sale  of  Hquor  by  tbe  defendant  to 
a  person  unknown.  The  defendant,  at  tbe 
trial,  put  in  evidence  the  statement  of  one  Mo- 
rancy,  that  be  told  the  complainant,  on  April  17, 
the  name  of  tbe  person  to  whom  the  unlawful 
sale  of  liquor  relied  on  was  made.  The  com- 
plainant, Wilbur,  (estiScd,  in  answer  to  tbe 
question  whether,  when  he  made  the  complaint, 
he  kuew  the  name  of  the  person  to  whom  tbe 
sale  was  made,  that  he  did  not  know  tbe  man. 
On  cross-examination  he  further  testified  that 
be  did  not  remembor  that  Morancy  told  him 
the  name  of  the  person  who  bought  and  pidd 
for  the  liquor;  that  he  could  not  say,  and  would 
not  like  to  say,  that  he  did  or  did  not  tell  the 
name  of  the  person. 

Upon  this  evidence,  tbe  court  rightly  re- 
fused the  motion  of  the  defendant  to  order  the 
defendant  acquitted,  and  submitted  tbe  case  to 
tbe  jury  upon  the  inquiry  whether  theallen- 
tion  that  the  name  of  the  person  to  whom  the 
sale  was  made  was  in  fact  unknown  to  the 
complainant  was  sustained  by  tbe  evidence. 
If  the  fullest  credence  be  given  to  Morancy's 
testimony,  it  does  not  necessarily  follow  that, 
at  tbe  time  of  making  the  complaint,  about 
a  week  after  (on  April  24),  the  complainant  then 
knew  and  remembered  the  name  of  tiie  person. 
The  question  before  the  court  was  not  what  the 
complainant  might,  with  reasonable  diligence, 
have  ascertained,  or  what  he  ought  to  and 
might  have  known  If  he  bad  remembered 
what  had  been  previously  told  him,  but  what 
he  actually  knew.  This  was  to  be  determined 
by  the  jury  as  a  question  of  fact.  Tbe  presid- 
ing justice  could  not  rule,  as  matter  of  law, 
that,  because  complainant  had  been  once  in- 
formed of  tbe  name  of  tbe  person  to  whom  the 
liquor  was  sold,  it  was  known  to  him  at  tbe 
time  of  making  tbe  complaint. 

For  similar  reasons  tJie  defendant  was  not 
entitled  to  the  second  and  fourth  instructions 
asked.  Commonwealth  v.  Sherman,  18  Allen, 
24H;  Commonwaaith  v.  Olowr,  111  Mass.  401. 

Ezeej^iona  owm^ed. 


John  WINN 

If. 

Frederick  C.  SANFORD. 

1.  Where  a  wUb  as  principal,  and  the  de- 
fendant as  snrety.  KaTe  a  Ixnul  to 
wife's  knabajuL—^e^,  that  theasraa- 
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because  of  ber  incapacity  to  contract, 
but  tbat  faet  did  not  relaa.M  the 
snrety. 

9.  Held,  further,  that  there  ie  no  distine- 
tlon  between  the  promise  of  a  narried 
woman  which  is  void,  mnd  that  of  a 
minor  which  is  voidable,  aa  to  the  ob- 
ligation of  the  surety.* 

Z.  Exception  to  the  rule,  that  the  liability 
of  a  grantor  or  of  a  surety  is  limited  by 
that  of  his  principal,  stated. 

<Nantucket  Filed  November  28, 1887.) 

ON  plaintiff's  excepdoos.  Smtained. 
On  contract  to  recover  of  a  surety  the  pen- 
alty  of  a  bond,  which  was  as  follows: 

"  Know  all  men  by  these  [weaenta  that  we, 
Susan  B.  Winn,  wife  of  John  Winn,  of  Nan- 
tucket, as  principal,  and  Frederick  C.  Sanford, 
of  Nantucket,  as  surety,  are  holdeo  and  stand 
firmly  bound  unto  John  Winn,  of  Nantucket, 
abovenamed.inthesuniof  $300,to  the  payment 
of  which  to  the  saidJohn  Winn.or  bis  executors, 
adniinlstnitoTB,or  aaslgns,  we  hereby  Jdntly  and 
severally  bind  oureelveB,  our  heirs,  executors, 
and  administrators.  The  condition  of  this  ob- 
ligation is  such  that  whereas,  in  a  settlement 
of  differences  between  said  John  Winn  and 
Susan  B.  Winn,  it  was  agreed  by  said  Susan 
B.  Winn,  and  on  ber  behalf,  that  she  should 
give  to  said  John  Winn  a  bond,  with  suretv,  'to 
release  dower  whenever  requested,  and  make  no 
further  claim  on  said  John  Winn  for  any  sup- 
port,  or  for  any  cause  whatever.'  Now,  there- 
lore,  if  said  Susan  B.  Winn  shall,  whenever  re- 
quested, agn  release  of  dower  in  any  real  es- 
tate of  Sam  John  Winn,  and  shall  make  no  fur- 
ther claim  upon  him  for  any  support,  or  for 
any  cause  whatever,  then  this  obligation  shall 
be  void,  otherwise  it  shall  be  and  remain  in 
full  force  and  virtue." 

At  the  ttial  in  the  Superior  Court,  before 
Thompson,  J.,  tbe  presiding  judge  ruled,  as 
matter  of  law,  "that  the  bond  sued  on  cannot 
be  made  the  basis  of  anylegal  claim  against 
tbe  defendant;  that  Mrs-Winn  not  being  liable 
to  her  husband  under  it,  the  defendant  is  not 
liable;"  and  found  for  the  defendant,  and  the 
plaintiff  alleged  exceptions. 
Mr.  9*  Brown,  for  plaintiff: 
The  tendency  of  all  tbe  decisions  of  this 
court  has  been  to  conform  with  tbe  spirit  of  the 
existing  laws,  which  give  a  married  woman  a 
right  01  action  agfunst  her  husband  for  separate 
support,  greatly  enlarge  her  rights  and  liabili- 
ties as  to  property,  and  "  impmr  the  unitv  and 
identity  of  intereA  between  husband  and  wife 
which  existed  at  common  law." 
Butler  T.  Iwt,  189  Mass.  SOS. 
This  court  impliedly  regarded  this  instru- 
ment as  of  some  binding  force  and  effect,  when 
it  was  brought  to  the  attention  of  tbe  court  in 
a  suit  where  a  party  sought  to  collect  of  this 
plaintiff  a  bill  for  necessaries  furnished  the  wife 
after  its  execution  and  a  continued  separation. 
AUey  V.  Winn,  184  Mass.  77. 
The  instrument  being  a  several  as  well  as  a 
joint  tmdertaking,  the  fact  that  tbe  wife  sign- 
ed as  a  party  affords  no  defense  for  tbe  defend- 
ant upon  his  tmdertaking  to  incur  the  penalty 
named,  should  ttw  wife  do  or  fail  to  do  what 
was  there  stipulated.  Inimdcrtakingsof  trus- 
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tees  and  others,  upon  a  separation,  both  hus- 
band and  wife  often  sign  as  pwtieB,  but  that  la 
nowhere  held  to  excuse  the  third  party  from 
performing  his  stipulations. 

Foxv.  Davit,      Mass.  ^iPagev.  Trvfant. 
a  Mass.  160;  AU>et  v.  Wyman,  10  Gray,  223. 
See  also  Chapin  v.  Ctuwin,  185  Mass.  8S3. 
■n  JlfeMr*.  I*.  Le  B.  Holmes  and  Eliot  O. 
Stetson*  for  defmdant: 

Tbe  contract  of  the  defendant  was  to  be  col- 
laterally, and  not  originally,  liable. 

JVefaon  v.  Boynton.  8  Met.  408. 

The  express  laufpage  of  the  bond  showi 
clearly  enough  tbis  intention  of  the  defendant. 
He  therein  binds  himself  only  as  surety  for 
Mrs.  Winn  as  principal  The  defendant,  be- 
ing only  liable  (bilaterally  in  this  bond,  cannot 
be  held  under  it,  because  it  is  void  as  to  hii 
prindpal,  Mrs.  Winn.  A  plain  distinctim  ei- 
ists  between  this  case  and  those  where  the  coo- 
tract  to  which  a  party  is  surety  is  simply  via- 
ble as  to  the  principa'l,  not  void. 

Byles,  Bills,  45. 

A  guarantor  of  a  void  contract  cannot  t>e  bdd 
if  the  promisee  knows  it  is  void.  As  between 
Winn  and  his  wife,  this  contract  was  absolnldT 
void;  but  if  Winn  could  not  contract  with  hu 
wife  by  this  bond,  be  could  not  contract  will) 
ber  jointly  with  another. 

Edwards  v.  Stevent,  8  Allen,  815;' JEieiMwrfJif 
V.  Sawyer,  1S5  Mass.  28. 

To  allow  this  suit  against  a  surety  for  tbe 
wife  in  ber  contract  with  her  busbaod  Is  to 
permit  indirectly  all  that  tbe  law  seeks  to  pre 
vent,  and  would  apparently  be  to  allow  not 
only  one  but  two  suits  to  be  brou^t  on  it;  be- 
cause, if  the  husband  may  maintain  suit  agsiost 
the  surety,  the  latter  may  against  the  wife. 

Devena,  J.,  delivered  tbe  opinion  of  tbe 
court: 

It  is  true,  as  a  general  proposition,  tlist  tbe 
liability  of  a  guarantor  or  of  a  surety  is  liiDii-| 
ed  by  that  of  bis  principal.  But  to  this  there  are ; 
certain  exceptions.  Thus,  where  tbe  principal 
is  excused  from  liability  for  reasons  perscnul 
to  himself,  and  which  do  not  affect  uie  debt^ 
be  has  incurred  or  the  promise  he  has  made,! 
tbe  surety  would  not  be  entitled  to  the  beneAi 
of  this  excuse.  In  such  case  he  is,  is  a  certain 
sense,  an  independent  promisor  and  mmAper 
form  his  promise.  In  Maog$  v.  Ame»,  4  map 
470.  the  defendant  bad  guaranteed  the  p<v- 
chases  made  by  a  married  woman  inpapablet^ 
making  a  contract.  The  question  in  the  cm 
was  whether  this  guaranty  should  have  bM 
in  writing;  but  it  is  assumed  throughoal  I? 
court  and  counsel  tbat  if  it  bad  been  the  de- 
fendant would  have  been  liable,  althou^diei* 
couM  have  been  no  liability  on  the  part  of  tbe 
principal.  In  a  similar  manner,  where  one  b^ 
comes  a  surety  for  the  performance  of  a  prem- 
ise made  by  a  person  incompetent  to  ccntnct, 
bis  contract  is  not  purely  accessorial,  nor  li 
bis  liability  necessanty  ascertained  by  determin- 
ing whether  tbe  prindpal  can  be  made  liable. 
Fraud,  deceit  in  ioducing  tbe  prindpal  tomato 
his  promise,  or  illegally  thereof  which  woull 
release  the  principal,  would  release  tbe  smety, 
as  these  affect  the  character  of  the  debt;  Imf 
incapadtv  of  the  principal  party  promising  W 
make  a  tefnl  contract,  if  understood  by  tlK 
parties,  Is  the  very  d^ense.  on  tb^  part  of  tbt 
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■indpal,  aninst  which  the  aurety  assures  the 
frouuBee.  Tals  r.  Whedock.  109  Mass.  602. 
TTbe  bood  in  Ifae  case  at  bar  is  several  as  well 
■  jcnnt  It  appears  from  it  that  Mrs.  Winn  is 
be  wife  of  the  promisee,  and  it  recites  the 
KTeement  made  between  them.  This  agree- 
ment made  by  her  is  void,  so  far  as  the  evi- 
KDce  now  d^Ioses,  solely  because  of  her  io- 
ppadty  to  oontract.  but  this  should  not  re- 
mat  the  defendant.  Sanford,  from  his  engage- 
Kent  that  ahe  should  perform  thefovmise  m»le 
^  bn.  The  defense  which  Mis,  Winn  per- 
ionalljr  has,  resulting  from  her  situation,  shoidd 
Bot  be  open  to  him.  Nor  do  we  perceive  that 
•tiy  distmction  can  be  made  (as  suggested  by 
fte  defendant)  between  the  promise  of  a  mar- 
ried woman  which  is  void,  and  that  of  a  minor 
whicfa  b  voidable.  In  either  case  the  surety 
tssures  the  promisee  against  the  Incapacity  of 
the  principal  to  make  a  legal  contract,  whether 
it  be  more  or  less  complete. 

The  cases  in  which  it  has  been  held  that  the 
coTertme  of  the  principal  promisor  at  the  time 
of  tnaluog  her  promise  wul  not  discharge  the 
HRly,  where  sach  ooverture  was  known  to 
turn,  are  nnmenma,  and  have  arisen  on  many 
4le«ciiptionB  of  contracts.  Smpteu  v.  Head,  2 
Ificli.(8.  C.)  590:  KimbaU  v.  Neicea,  7  Hill,  116; 
Smt.KamU.  17  Md.  288;  Jonet  v.  Cron- 
tkvaite,  17  Iowa,  893;  Weed  Seiring  Machiiu  Co. 
T.  MartBeU,  63  Mo.  486:  St.  Albaiu  Bank  v.  W 
im,  SO  Vt  123;  Ztavin  v.  Statu,  48  Ind.  103; 
SmmU  V.  BertTand,  22  Ark.  875. 

EatftioM  9iatained. 


Edwin  HOWE 

V. 

Stephen  SALISBURY. 

Where  a  ndt  in  equity  was  brought 
to  proenre  an  injnnetion  to  restrain 
defendant  from  witnhoIdinK  water  from 
tbeplalutiff's8awmiIl,aAdrordam»e»e8 
for  so  doing;  and  plaintiff  moved  for  a 
prelimmary  injunction,  but  consented 
to  postpone  the  healing  upon  the  mo- 
titm  therefor,  in  consideration  of  defend 
ut  agreeioig  (as  claimed  by  plaintiff)  to 
let  enoag-h  water  flow  down  to  run 
phuntifTs  mill;  and,  upon  failure  of  the 
defendant  ho  to  do.  pUdntiir  brought 
an  action  on  contract,  for  damages 
tor  breach  thereof,— ficW,  that,  what- 
ever the  agreement  may  have  been,  it 
related  only  to  the  proceeding  in  the 
toitaod  to  the  motion  for  an  injunction, 
and  the  raaedlea  of  the  parties  for 
a  breach  of  It  mnst  be  sought  In  the 
•qaltr  suit. 

'Torcester  Filed  November  23, 1887.) 

OS  Rport  yonauit  tiu$tained. 
Howe  brought  a  suit  in  equity  against 
^borr  for  an  Iniunctiou  to  restnin  him 
inxn  bolding  back  from  a  sawmill  the  natural 
^  of  water  of  a  stream,  by  means  of  a  cer- 
t»in  reservoir  about  one  mile  above  said  mill, 
wd  for  damages  for  bo  doing.  Plaintiff  made 
a  moUoo  for  an  interlocutory  judgment,  and  a , 
^7  was  assigned  for  a  beulng  upon  the  mo- 
IHainraff  Cfmsented  tea  postponemmt 
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of  the  bearing,  at  request  of  the  defendant,  up- 
on the  understanding,  as  claimed  by  plaintiff, 
that  the  defendant  would  let  down  sufficient 
water  from  bis  reservoir  to  run  plaintiff's  fac- 
tory. Plaintiff  claimed  a  breach  of  contract  on 
the  part  of  defendant  in  not  providing  the 
water  as  aforesaid,  and  brought  a  suit  for  dam- 
ages therefor. 

Upon  the  trial,  [daintiff  showed  dam^ies  by 
reason  of  the  failure  of  water  to  come  down  as 
aforesaid. 

In  compliance  with  the  request  of  the  de- 
fendant the  court  rule4>  among  other  things, 
that  the  agreement  relied  on,  if  made,  was 
connected  with  the  equity  suit,  and  an  incident 
thereof;  and  that  the  same  could  only  be  en- 
forced, and  damages  awarded  for  breach  there- 
of. In  the  equity  suit;  and  that  the  danuwes 
claimed  in  the  equity  case  would  include  the 
damage  claimed  m  this  suit.  The  court  also 
ruled  that  upon  the  whole  case,  as  well  as  up- 
on the  above  grounds  affectiog  the  contract 
relied  on,  the  action  could  not  be  maintained, 
and  advised  the  plaintiff  to  become  nonsuit, 
which  the  plaintiff  did  upon  the  understand- 
ing  that  his  rights  would  be  preserved  to  him 
in  this  manner  and  by  a  report  of  the  case. 

If  the  court  erred  in  juling  that  the  action, 
upon  all  the  facts  and  evidence,  could  not  be 
maintained ,  the  nonsuit  was  to  be  taken  off,  and 
the  case  to  stand  for  trial;  otherwise  the  non- 
suit was  to  stand. 

Xettr*.  F.  A.  Gaakill.  andH.B.  Verrx* ' 
for  defendant: 

Ttie  evidence  docs  not  support  the  dedara- 
tioDs  nor  the  allegation  of  the  consideratitm. 

The  same  measure  of  damages  would  be 
awarded  in  the  determination  of  the  equity 
suit  as  can  be  claimed  in  the  case  at  bar. 

The  damages  in  the  bill  would  be  awarded 
up  to  the  time  of  the  final  decree;  so  that,  in 
any  event,  if  the  acts  were  uoauihorized,  the 
plaintiff  would  be  entitled  to  receive  comptnisa- 
tion  for  theae  ai^,  as  well  as  all  similar  prior 
ones. 

Having  ^elected  his  court  and  his  remedy, 
the  plaintiff  is  confined  to  that. 

The  contract  related  to  an  interest  in  land, 
and  is  within  the  Statute  of  Frauds. 

The  Statute  of  Frauds  applies  to  water- 
rights. 

Ang.  Watercourses,  170,  171:  Gould, 
Waters,  Sj  831. 

Mr.  C.  F.  Stevens,  for  plaintiff: 

Thisagreement  or  undertaking  on  part  of  de- 
fendant to  furnish  enough  water  to  run  plain- 
tiff's mills  was  absolute,  and  had  nothing  to 
do  with  the  issue  involved  in  the  equity  suit. 

There  is  nothing  about  this  suit,  or  the  un- 
dertaking of  defendant,  or  claim  on  part  of 

Elaintiff  of  anv  interest  in,  over,  or  concerning 
Lod,  but  a  plain  undertaking  to  furnish  enough 
water  to  run  plaintiff's  mills. 

Wkitmarsh  v.  Walker,  1  Met.  818;  Ckiflin 
V.  Carpenter,  4  Met.  680;  Pancms  v.  8mim,  5 
Allen,  578. 

Thu  contract  was  not  solndeflDlte  and  un- 
certain but  that  both  defendant  and  plafaitJfl 
understood  its  terms. 

W.  Allen.  J.,  delivered  the  opinion  of  the 
court: 

The  agreement  declared  on  wa&^  agree- 
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meat  in  the  suit  in  equity  between  the  parties. 
The  plaintiff  sought  in  that  suit  to  have  the  de- 
fendant enjoinea  against  liotding  water  in  his 
reservoir  so  that  it  would  not  flow  to  the  piain- 
tifTs  mill  helow,  and  also  sought  for  damages 
for  such  detention  of  the  water.  The  agree- 
ment related  to  proceedings  in  the  former 
branch  of  the  cnsc.  The  plaintifF  bad  made 
a  motion  for  an  interlocutory  injunction,  and 
a  day  had  been  assigned  for  a  hearing  upon 
the  motion.  The  defendant  desired  a  post- 
ponement of  the  bearing.  The  plaintiff  claima 
that  there  were  mutual  promises;  that  the 
plaintiff  promised  that  the  hearing  should  ibe 
poB^ned,  and  the  defendant  promised  that 
he  would  let  down  water  from  his  reservoir  to 
run  the  plaintiff's  factory.  But,  whatever  the 
agreement  may  have  been,  it  related  only  to 
the  proceedings  in  the  suit  and  to  the  motion 
for  an  injunction,  and  the  remedies  of  the  par- 
ties for  a  breach  of  it  must  be  sought  in  tiie 
salt.  The  agreanent  was  ioteuded  to  be  an 
arrangement  m  regard  to  proceedings  in  the  suit, 
and  not  to  be  the  groona  of  an  action  at  law. 
The  plaintiff  was  seeking,  and  could  recover  in 
his  suit,  for  all  damages  ne  might  sustain  by  the 
wrongful  withholding  of  the  water  by  the  de- 
fendimt;  and  it  was  clearly  not  within  the 
scope  and  purpose  of  the  agreement  to  provide 
for  a  separate  action  at  law  for  a  part  of  such 
damages,  or  to  make  the  defendant  liable  for 
them  without  regard  to  whether  the  detention 
was  wrongful  or  of  right. 

As  the  action  cannot  be  maintained  for  the 
reason  slated,  it  ia  unnecessary  to  express  any 
opinion  upon  the  other  rulings  of  the  court 
below. 

Nonauit  to  ttand. 


Margaret  COWEN 
p. 

Mehitable  SUNDERLAND. 

1.  Where,  In  an  action  of  tort  to  recover 
for  Injnries  sustained  by  plaintiff's  fall- 
ing into  a  cesspool,  and  the*  plaintiff 
presentod  evidence  that  she  did  not 
know  of  the  eiistence  or  location  of  the 
cesspool;  that  it  was  in  the  yard  she 
had  hired  and  was  entitled  to  use;  that 
it  was  covered  with  dirt  upon  which 
grses  and  weeds  were  growing,  and  pre- 
sented the  same  appearance  as  the  rest 
of  the  yard;  that  it  had  iiever  been 
pointed  out  to  her;  that  it  was  where 
she  passed  over  it  in  her  use  of  the  yard; 
that  the  boards  which  covered  it  and  on 
which  the  earth  rested  were  rotten  and 
decayed;  and  that,  in  stepping  upon  this 
ooveriDgof  the  cesspool,  she  was  thrown 
into  it  and  injured ;  and  there  was  further 
evidence  that  this  cover  had  been  re- 

g aired  with  old  boards  some  time  before 
y  the  defendant's  direction,  and  that  de- 
fendant was  present  when  this  was  done, 
—Held,  that  the  questions  whether  the 
defeBdaJit,knowmg  the  defective  cover- 
ing of  thecesspool,  and  the  danger  there- 
from, had  neeUflfeatly  omitted  to  In- 
fi»rm  the  pbuaWF,  and  whether  the 
784 
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plalntUr.  bj*  reason  of  w»nt  of  prope 
ezaminatioii  by  herself,  was  itdnrei 
thereby,  were  qaeatlons  for  the  Jitrj. 
2.  Exception  to  tbe  general  rale  thai 
caveat  emptor  applies  to  a  lessee,  and 
that  lessee  cannot  maintain  on  action 
except  under  warranty  by.  or  misrep 
reaentatlon  of,  the  lessor,  stated. 

(Norfolk — Filed  November  ».  Iflsr.) 

ON  report.    Verdict  tet  atide. 
Action  of  tort  by  which  tbe  plaintiff 

sought  to  recover  for  personal  injnxies  allej^ 
to  have  been  sustained  by  her  while  she  was  s 
tenant  of  the  defendant,  by  reason  of  allegni 
concealed  defects  in  the  premises  let  by  Uie  de- 
fendant to  the  plaintiff  in  tbe  month  of  April 
before  the  Sieged  injuries.  The  evidence  pro- 
duced on  the  trial  u  suiBdently  stated  in  the 
opinion. 

At  tbe  conclusion  of  the  evidence  offered  br 
the  plaintiff,  the  defendant  requested  the  coart 
to  rule  that  there  was  no  evidence  in  the  out 
that  would  authorize  a  verdict  for  the  plaintiff. 
Tbe  court  so  ruled,  and  directed  a  v^irt  for 
tbe  defendant,  and  thereupon  a  verdict  was 
so  rendered ;  sod,  at  the  request  of  the  plaintiff, 
the  presiding  justice  reported  the  case  for  tlie 
consideration  of  the  Supreme  Judical  Court 
If  tbe  ruling  and  direction  aforesaid  were 
wrong,  verdict  was  to  be  set  aside;  otherwise 
judgment  to  be  entered  upon  the  verdict. 

Meatn,  J.  G.  Cotter  and  C.  P.  Jenncr. 
for  plaintiff: 

There  was  evidence  for  the  jury  that  tbe  de- 
fendant knew  that  said  cesspool  was  unsafe, 
dangerous,  and  improperly  covered.  The  de- 
fendant is  liable  for  the  injury  caused  to  the 
plaintiff  by  defendant's  acts;  as  it  might  "rea- 
sonably be  contemplated  as  likely  to  result." 
and  did  in  fact  result,  from  such  acta, 

Wdlinst&n  v.  Downer  K.  0.  Go.  104  Maie. 
64;  Reielieribaehtr  v.  l^kmemr,  8  Bradw.  317: 
8coU  V.  SimoM,  54  N.  H.  436 ;  Oodlef  v.  Uag- 
erty,  20  Pa.  897;  Minor  v.  Sliaron,  118  Mass. 
477;  Ceaar  v.  KaruU.  60  N.  Y.  238;  Bow  v. 
Unnking,  185  Slass.  880. 

In  Bowe  v.  Uunhing,  svpra,  and  TutUe  v. 
Gilbert  3(fg.  Go.  2  Mass.  (L.  ed.)  674,  5  New 
Eog.  Rep.  16S,  145  Mass.  169,  the  alleged  de- 
fects were  open  and  obvious. 

Ilwastheduty  of  defendant  to  discloBetlie 
defect  to  plaintiff. 

8eott  V.  Simons  and  ReitSimbacher  v.  Ptih- 
mewr,  iiipra,  are  directly  in  point. 

The  ruling  and  direcnon  of  the  court  were 
erroneous;  the  verdict  should  be  set  aside,  and 
the  case  stand  for  trial. 

Memn,  Ooreljr  4b  Baurtleti.  fw  defend- 
ant: 

The  defect,  If  any,  arose  from  ordlnaiy  wear 
and  tear,  for  which  the  defendant  Is  not  tbble. 

Qott  V.  Gandy.  3  El.  &  Bl.  845;  2  C.  L.  B. 
892;  13  Jur.  810;  Button  v.  Oerriih,  9  Cush. 
89;  Foster  v.  Peyser.  Id.  342;  H'rifc*  v.  CatOe*. 
3  Gray.  828;  LeariU  v.  Fletcher.  10  Allen,  121. 

Fraud  and  deceit  must  be  spectficaUy  pleaded 
and  proved,  and  the  plaintiff  must  give  scow 
afHrmative  evidence  <h  negligence  od  the  psrt 
of  the  defendant 

11  C.  B.  N.  a  588;  8  Jurist,  'N.  8.  796;  81 
L.  J.  129. 
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No  allegatioiu  of  fraud  or  deceit  are  made, 
DOT  does  the  e^denoe  ahow  that  any  was  prac- 
tised. 

The  alleged  defect  the  defendant  was  not 
inond,  as  a  matter  of  law,  to  reveal  to  the 
phiDtiff :  because  (1)  there  is  no  evidence  that 
11k  defendant  knew  of  it;  and  (3)  the  defect 
«Ki!d  have  been  discovered  by  investigation 
and  examination  by  the  plaintiff.  The  plaintiff 
took  the  pTemises  as  (hey  were,  and  the'  rule  of 
eavmt  emptor  applies. 

MeOtoMTian  v.  Tatmadffe,  37  Barb.  818;  Wflle* 
v.  Caatta,  8  Gray.  836;  Woodt  v,  Nanmkeag  8. 
C.  Co.  m  Mass.  850;  80  Pa.  898. 

The  case  of  Botoe  v.  flunking,  185  Mass.  880, 
b  cooclnsive  as  to  the  liability  of  a  landlord  to 
reveal  defects  In  the  premises  hired  of  him. 

I>«v«iw.  J.,  delivered  the  opinion  of  the 
eomt: 

It  is  a  general  rale,  well  established  by  the 
decidoDS  nf  this  court,  that  the  lessee  takes  an 
estate  in  the  premises  hired,  and  takes  the  risk 
of  the  qoality  of  the  premises,  in  the  absence 
of  aa  express  or  implied  warranty  by  the  les- 
wr,  or  of  deceit.  If,  therefore,  he  is  injured  by 
leuoo  of  the  unsafe  condition  of  the  premises 
Uied,  be  cannot  ordinarily  maintain  an  action 
ia  the  absence  of  such  wairanty  or  of  misrcp- 
nseniation.  The  nile  of  eaoeai  emptor  ap- 
plies, and  it  is  for  the  leasee  to  make  the  exam- 
inatioD  necessary  to  determine  whether  the 
premises  be  leases  are  safe  and  adapted  to  the 
purpoeea  for  which  they  are  hired.  There  is 
u  exception  to  tfais  general  rule,  arising  from 
the  duly  which  the  lessor  owes  the  lessee. 
This  duty  does  not  oilg^ate  directly  from  the 
cootract,  but  from  the  relation  of  the  parties, 
and  is  imposed  by  law.  Where  there  are  con- 
ceiled  defects,  attended  with  danger  to  an  oc- 
cupant, and  which  a  careful  examination  would 
Doidticorer,  known  to  the  lessor,  the  latter  is 
boond  to  reveal  them,  in  order  tbat  the  lessee 
may  guard  against  them.  While  the  failure  to 
nveal  snob  fitcta  may  not  be  actual  fraud  or 
misrepresentation,  ft  is  such  negligence  as  may 
lay  the  foundatioa  of  an  action  airainflt  the  les- 
»r.  if  injury  occurs.  The  principle  that  one 
who  delivers  an  article  which  he  knows  to  be 
<^DgerDU8,  to  another,  ignorant  of  its  qualities, 
vitbout  notice  of  its  nature  or  qualities,  is  lia- 
aNe  for  any  injury  reasonably  likely  1o  result 
ud  which  does  result,  has  been  apiMied  to  the 
leniog  of  tenements.  It  has  thus  been  held 
ibtt,  where  one  let  premises  infected  with  the 
■nullpox,  and  injury  occurred  thereby,  be  was 
liable  if,  knowing  this  danger,  he  omitted  to 
infonn  the  lessee;  this  upon  the  ground  of  hia 
negligent  faflure  to  perform  a  duty  which  he 
•iwedthe  lessee.  It  was  not  deemed  important 
wbelber  the  omfasfoD  to  give  the  information 
Ti>  intentional  or  otherwise.  Boice  v.  Hutik- 
ins,  Mass.  880,  and  cases  dted;  Tuttle  v. 
^flifrt  ;V/y.  Co.  3  Mass.  (L.  ed.)  674,  «  New 
£og.  Rep.  109,  145  Mass.  169. 

Obviously  there  may  be  many  concealed  de- 
lecte  and  dangers  about  a  house,  which  careful 
nimination  will  not  discover.  If  these  are 
novn  to  the  lessor  it  is  for  him  to  reveal  them. 
mpB  or  contrivances  may  exist,  by  means  of 
^^b  the  most  careful  occupant  might  be  1n- 
Jved.  "Such  traps  or  contrivances,"  says 
'r.  Judiee  Bleld,  "are  not  merely  a  want  of 
SXan. 


repair;  they  are  in  n  sense  active  agencies  of 
mischief,  which  no  tenant  would  expect  to  find 
even  in  a  decayed  and  ruinous  tenement." 
Bowe  V.  Bunking,  tupra. 

In  BeichmbaeMT  v.  I^thmeyer,  8  Bradw.  317, 
the  defect  alleged  was  in  the  manner  of  bang- 
ing a  chandelier.  The  chandelier  was  bung 
unsafely,  and  the  lessor  knew  it,  and  did  not 
disclose  this  fact  to  the  lessee.   It  was  not  ap- 

Earent  to  an  observer.  It  was  held  that  the 
»soT  was  liable  to  a  servant  of  the  lessee,  who 
was  injured  by  its  fall.  Seealso/fcoSv.  >Vmi»n*, 
54  N.  H.  436;  Qodlejf  v.  HageHy,  3U  Pa.  897. 

In  Bom  V.  Hvnking,  mpra.  It  was  fadd  that 
the  case  then  at  bar  was  not  within  the  excep- 
tion to  tlie  general  rule  by  which  a  lessor  is 
rendered  liable  for  nei2:ligencL'  of  this  charac- 
ter. There  was  no  evidence  that  the  defective 
step,  by  which  the  injury  in  that  case  occurred, 
was  known  to  the  lessoror  her  agent  to  be  un- 
safe, and,  further,  thiii  defect  itself  was  obvious, 
and  whatever  danger  existed  was  readily  seen 
by  examination. 

\t{  the  case  at  bar,  as  the  plaintiff  presented 
it,  there  woa  evidence  tbat  she  did  not  know  of 
the  existence  or  location  of  the  cesspool;  tbat 
it  was  in  the  yard  she  bad  hired  and  was  enti- 
tled to  u'^e;  that  it  wa6  covered  with  from  four 
to  six  inches  of  dirt,  on  which  grass  lud  weeds 
were  growing;  that  it  preaentm  the  same  ap- 
pearance as  the  rest  of  the  yard;  that  it  bad 
never  been  pointed  out  to  her;  and  that  it  was 
where  she  passed  over  it  in  her  use  of  the  yard; 
that  the  boards  which  covered  it,  and  onwhich 
the  earth  rested,  were  rotten  and  decayed;  and 
that,  in  stepping  upon  this  covering  of  the  cess- 
pool, she  was  thrown  into  it  and  injured. 
There  was  further  evidence  tbat  this  cover  had 
been  repaired  witli  old  boards  some  time  be- 
fore, by  the  defendant's  direction,  and  that  de- 
fendant was  present  when  tbis  was  done. 
From  the  description  of  witnesses  of  these  re- 
pairs to  tbe  covering  of  the  cesspool,  the  jury 
might  fnirly  have  in^rred  that  it  was  left  in  an 
unsafe  state,  and  known  to  be  so. 

Upon  these  facts,  the  learned  judge  erred  in 
withdrawing  the  cai^  from  the  jury.  It  should 
have  been  submitted,  with  proper  instructions, 
to  determine  whether  the  defendant  knew  tbe 
defective  covering  of  the  cesspool  and  the  dan- 
ger therefrom,  and  bad  negligently  omitted  to 
inform  the  plaintiff;  and  whether  tbe  plaintiff 
herself,  making  careful  cxamioation,  luid  been 
injured  thereby,  by  reason  of  a  want  of  proper 
examination. 
Verdict  set  atide. 


COMMONWEALTH  of  Massachusetts 

f. 

William  HNEE. 

Where  a  witness  on  hiacKus-exaniiiiation 
Mbnitted  that  he  had  sfarned  and  sworn 
to  a  complaint,  and  identified  a  copy 
thereof  presented  to  him  as  a  true  copv, 
the  eontents  of  the  oomplaint  are  ad< 
missible  to  contradict  bun. 

(Bnez  Piled  November  S,  VW.) 

ON  defendant's  exceptions.  Sustained. 
This  was  a  complaint  against  tlig  defend- 
ant, alleging  that,  on  a  cer^^|y^iQgr0^1e 


^0 


New  England  Rbporteb— Sup.  Jud.  Ct.  op  MAasACHUSBrrs. 


1687. 


he  did  beep  intoxicatfaig  liquors  with  inteot  to 
sell  the  Bame  unlawfully  Id  thla  Common- 
wealth. 

Among  other  evidence,  Auatfa  C.  Sprague.  a 
police  officer,  testified  for  the  CommoQwealUi, 
to  facts  tendine  to  show  that  liquor  was  kept 
for  sale  on  saicT day  iu  a  certain  saloon ;  and  also 
as  to  the  presence  of  said  defendant  in  said  sa- 
loon upon  said  day,  while  a  search  was  being 
made  therein  for  intoxicating  liquors;  and  stiU 
further  to  certain  acts  of  the  defendant  at  dif- 
ferent times  before  said  date,  tending  to  show 
that  the  defendant  was  the  keeper  of  the  place. 

The  witness  Sprague  was  also  asked  in 
-cross-examination  if  he  bad  not  sworn  to  a 
seizure  complaint  charging  one  Slartin  E. 
Snee  as  the  owner  of  liquors  at  that  place;  and 
he  answered,  without  objectton.  in  the  affirma- 
tive. 

Tlie  defendant  introduced  evidence  tending 
to  explain  his  presence  as  an  innocent  one,  on 
said  day;  the  testimony  of  the  owner  of  the 
building  that  Marlin  E.  Snee,  defendant's 
brother,  was  the  tenant  of  said  saloon  at  said 
time,  and  other  testimony  tending  to  control 
the  testimony  of  said  Spragtie  as  to  acts  of  the 
defendant  prior  to  said  date.  The  defeodant 
then  offered  In  evidence  said  certified  copies  as 
tending  to  contradict  said  Sprague  in  his  testi- 
mony, and  for  auy  purpose  for  which  they 
might  be  competent.  To  this  evidence  the 
government  objected,  and  tlie  presiding  Judge 
excluded  it,  to  which  the  defendant  mily  ex- 
cepted. A  verdict  of  guilty  was  found,  and 
defendant  alleged  exceptions. 

Mettrt.  Brlekett  A  Poor,  for  defendant: 

Under  the  complaint,  it  was  incumbent  upon 
the  CommonweRitli  to  establish  two  proposi- 
tions: (1)  that  intoxicating  liquors  were  kept 
at  Ibe  place  in  question;  and  (2)  that  the  defend- 
ant, William  Snee,  kept  them. 

It  is  a  well-settled  principle  of  law  that  it  is 
competent  to  contradict  a  witness  upon  a  ma- 
terial point. 

Copies  of  complaint,  etc.,  were  offered  by 
the  defendant  to  contradict  the  testimony  of 
Officer  Sprague,  and  were  competent  for  that 
pur|)o8e,  if  none  other. 
'  (.'•'mmonmcUth  v.  Brawn,  138  Mass.  171. 

There  is  no  intimation  in  the  bill  of  excep- 
tions that  the  Commonwealth  claimed  a  joint 
proprietorship,  or  that  William  Snee  was  bar- 
keeper or  clerk  for  Martin  E.  Snee,  nor  does 
the  bill  show  that  William  Snee  was  in  charse 
of  the  place  on  the  alleged  day.  It  simply 
states  that  he  was  present  while  a  search  was  I 
being  made  for  liquors.  If  the  Commonwealth  | 
had  found  him  m  charge  that  day  it  would 
have  been  competent  to  convict  him  on  that 
alone. 

It  appears  by  the  bill'that,  without  objjection, 
Sprague  admitted,  on '  the  cross-examination, 
that  he  had  sworn  to  a  seizure  complaint  char- 
ging Martin  E.  Snee  as  the  owner  of  liquors  at 
that  place.  It  is  clear  that,  in  drafting  the  bill, 
this  was  merely  put  in  as  descriptive  of  the 
complaint  which  defendant's  counsel  was  en- 
deavoring to  have  identified  by  Sprague. 
Taken  most  unfavorably,  it  docs  not  ap- 
pear that  he  was  asked,  without  objection, 
when  he  had  so  sworn;  nor  that  Martin  £.  Snee 
was  auything  more  than  the  owner  of  liquors 
at  that  place.  The  defendant's  offer  went  much 
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farther.  Sprague's  testimony  inculnted  the 
defendant  and  exculpated  Hutin  £.  »ue,  and 
the  declarations  madie  by  him  in  the  com[Malnt 
to  search  were  Inconsistent  and  contradictory, 
in  word  and  substance,  with  his  testimony. 

Bee  Commonwealth  v.  Brown,  IM  Mass.  171. 

Mr.  Andrew  J.  Watarmaa*  for  Uie 
Commonwealth : 

It  was  probably  intended  that  it  should  be 
and  remain  a  matter  of  doubt  which  of  the  too 
thers  was  proprietor  and  the  owner  of  tfae  plice. 

The  defendant  on  this  day  was  alone  in 
charge  of  the  place,  and  Martin  wasnottiiere. 

A  servant  or  ^rteuder  in  charge  of  a  saloon, 
intending  to  sell  intoxicating  Uquors  in  violtfiDii 
of  the  law,  the  proprietor  being  absent,  may 
be  convicted. 

Commontnaltli  v.  QaSUgan,  2  Mass.  (L.  ed.) 
261.  S  Mew  Eng.  Rep.  601,  144  Mass.  171. 

It  would  be  no  defense  to  show  that  some 
other  person  was  the  proprietor,  if  he  was  not 
then  present,  much  less  to  show  that  a  witnesi 
had  previously  sworn  that  be  believed  mdt 
other  person  was  the  proprietor. 

Commonicealth  v.  ChurrhiU,  138  Mass.  14& 

The  defendant  was  not  injured  by  the  ruling 
of  the  court,  as  it  was  put  in  evidence,  wiihoot 
objection,  that  said  Spra^  bad  sworn  to  i 
complaint  charging  Martin  E.  Snee  as  keeper 
of  the  place.  Putting  such  complaint  before 
the  jury  would  not  add  to  the  value  of  the  fact 
as  evidence. 

See  Cnmmonveatth  v.  Brown,  1S6  Mass.  171. 

Field,  J.,  delivered  the  opinion  of  the 

court: 

The  certified  copy  of  the  complaint  offered 
in  evidence  by  thc'defendant  was  competent 
to  contradict  the  witness  Sprague.  The  fsct 
that,  on  cross-examination,  tiie  witness  ad- 
mitted that  he  had  signed  and  sworn  to  such  a 
complaint,  and  identified  the  copy  as  a  true 
copy,  rendered  the  contents  of  the  complaint 
admissible,  so  far  as  they  tended  to  contradict 
the  witness,  and  the  contents  of  the  complunt 
were  not  offered  in  evidence  during  the  cross- 
examination.  The  defendant,  when  putting 
in  his  defense,  offered  this  copy  in  evidenoe. 
To  what  extent  it  tended  to  contradict  the  wi^ 
ness,  and  what  weight  it  was  entitled  to,  in 
view  of  the  whole  evidence  and  tbecontenti(ns 
of  the  Commonwealth,  we  do  not  know.  It 
plainly  had  some  tendency  to  contradict  the 
witness,  and  its  rejection  may  have  prejudiced 
the  defendant. 

En-eptiont  tuttained. 


COMMONWEALTH 

r. 

William  E.  BrRROUGHS. 

l.On  a  compliUiit  for  ille^pJ  keeping  of 
intoxicating  liquors,  it  la  not  an  ob- 
jection to  a  jttror  that  he  is  a  member 
of  a  sodety  or  associatiOD  that  has  for 
its  object  the  enforcement  of  thelawsos 
to  the  sale  of  intoxicating  liquors,  with- 
out proof  that  snch  association  had, 
through  its  agents,  initiated  or  was  con- 
ducting the  prosecution. 

2.  The  statute  which  pennlte— after  the 
statutory  ^qa<^iog^5^g[Je»  pr^ 
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poQDded — a  party  to  a  suit  to  introduce 
any  other  competent  eridenoe  in  eup- 
ftort  uf  his  objection  to  a  Juror,  was  not 
intended  to  give  him  the  right  to  sup- 
mit  the  juror  to  a  erou-examinfttlon  to 
aseertaui  if  he  could  not  thereby  elicit 
something  done  to  show  biae  or  preju 
dice  on  the  part  of  the  juror.  The  oth- 
er eompetent  evidence,  which  be  is  en- 
titled to  introduce  is  that  obtained  firom 
other  sooreea  than  from  sooh  an  ex- 
amination. 
3.  Beyond  the  litatnte  provisions,  the  whole 
matter  of  such  e»aininatioii  is  left  to 
the  sound  j  advent  and  Jadiel»l  dla- 
cretion  of  the  presiding  jndfre. 

(Worcerter  Piled  November  ffi,  1887.) 

X  defendant's  exceptions.  Overruled. 
Complaiot  charging  defendant  with  the 
illegil  keeping  of  spirituous  and  intoxicating 
liquors,  with  intent  unlawfullv  to  sell  the 
sime,  the  defendant  not  being  then  and  there 
aatborized  by  law  to  sell  Ihe  same  in  any  man- 
ner, and  not  having  any  license,  appointment 
or  antbority  to  keep  for  sale  or  sell  said  liquors. 

Before  the  jury  were  impaneled,  defend- 
^t  moved  the  court  to  examine  certain  of  the 
juiOTs  specified,  with  a  view  to  challenge  for 
caiiae  with  reference  to  their  bias  and  asked 
Uut  certain  questions  be  put  to  them  for  that 
porpoee.  The  court  asked  the  said  jurors  the 
several  questions  provided  to  be  asked  in  Pub. 
Stat  chap.  170.  %  S5,  which  were  answered  in 
the  negative  by  the        several  jurors. 

The  court  refused  to  aak  the  jurors  the  ques- 
tioDs  submitted  by  the  defendant,  to  which  re- 
fuatl  defendant  excepted.  The  jurors  were 
Rttined.  The  defendant  was  convicted.  Tlie 
delieDdant  excepted  to  the  raUng  of  the  court 
in  refusiag  to  ask  ttie  said  jurors  the  following 

qiMStiOQS: 

1.  Are  you  a  member  of  any  Law  and  Or- 
der League,  so  called  f  3.  Do  you  contribute 
fuodfl  to  aoy  Law  and  Order  League?  8. 
Are  you  a  member  of  any  sodc^  or  associa- 
(iOB  that  has  for  Its  object,  or  one  of  its  objects, 
tbe  enforcement  of  the  laws  of  the  Common- 
veahhrdatlngtothe  sale  of  spirituous  and  ia- 
tozicatfog  Uquois  T  4.  Do  vou  contribute  to  any 
mciely  or  association  whicn  has  for  its  object.or 
ooeoiitB  objects,  the  enforcement  of  the  laws 
of_  the  Commonwealth  relating  to  the  sale  of 
spirituous  and  intoxicating  liquors? 
Mr.  John  Hopkins,  for  defendant  Bur- 


duty  at  the  court  with  reference  to  the 
examin^on  of  jurors  is  determined  by  Pub. 
SrsL  chap.  170,  S  35.  The  right  of  theobject- 
inrparh'  is  ^ven  bim  by  the  same  section. 

The  Tight  of  the  objecting  party  is  not  lim- 
ited by  the  preliminaij  questions  suggested  in 
the  statute.  He  may  mtroduce  any  other  com- 
iwtent  evidence  in  support  of  his  objection. 
He  is  not  concluded  by  the  answers  to  the  pre- 
liminary questions.  He  may  seek  from  the 
jarcH-  liimself ,  evidence.  The  right  of  a  de- 
fendaot  to  make  inquiry  of  the  juror  as  to 
liis  connection  with  an  association  fund  for 
the  purpose  of  enforcing  the  law  which  he  is 
cwgea  with  violating  is  reccupiized  in  C<m- 
muBeattk  t.  Biaan,  i  Qny,  18,  whoe  the  doty 
of  the  court  with  reference  to  a  juror  so  c<m- 
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nee  ted  is  plainly  defined.  The  questjons  pro- 
posed to  be  asked  the  jurors  in  the  case  at  bar 
were  well  calculated  to  determine  whether  or 
not  the  several  jurors  were  members  of  the  as- 
sociation referred  to  in  them,  and,  if  answered 
in  the  affirmative,  would  have  established  UieiT 
incompetency. 

Commonicealth  v.  Moore,  IMass.  (L.  ed.)848, 
8  New  Eng^  Rep.  821.  148  Mass.  186. 

David  F.  O'Connell.  attorney  for  the  de- 
fendant Kennedy.  • 

John  R.  Thayer,  for  defendant  Bartlett. 

Jfr.  Andrew  J.  WatentMi,  Attj/'Oen., 
for  the  Commonwealth: 

The  niUng  of  the  Court  was  correct 

Pub.  Stat.  chap.  170,  ^  86,  provides  that  the 
court  upon  request  shall  (t'.  e.  must)  ask  a  speci- 
fied juror  four  distinct  questions.  Thus  far 
there  appears  to  be  no  discretionary  power  on 
the  part  of  the  court.  Up  to  this  point  the 
party  requesting  this  examination  is  not  obliged 
to  do  more  than  make  the  request.  This  is  a 
general  provision,  applicable  alike  to  all  cases; 
aimed  to  provide  a  fair  and  impartial  jury;  and 
provides  that  '*ihe  party  objecting  to  the  juror 
may  introduce  any  other  competent  evidence  In 
support  of  the  objection."  This  is  to  be  done 
"after  the  examination  of  the  juror,  as  above 
provided,"  and  both  the  evidence  itself  and  the 
form  of  its  introduction  is  "subject  to  the  dis- 
cretion of  the  court." 

Vommenweatth  v.  Moore,  1  Mass.  (L.  ed.)  843, 
8  New  Eng.  Rep  331,  143  Mass.  187;  Omr- 
monwealtk  v.  Thrash^,  11  Gray,  66;  Common' 
w&tWi  V.  Oee,  6  Cush.  174. 

Beyond  the  statutory  provisions  the  whole 
matter  relative  to  the  examination  of  jurors  is 
one  that  must  be  left  to  the  sound  judgment  and 
judicial  discretion  of.tbe  presiding  judge. 

In  the  absence  of  competent  and  sulBcient 
evidence,  the  court  cannot  ^  beyond  the  stat- 
utory  questions  in  the  examination  of  furors. 

In  the  present  case  the  bill  of  exceptions  does 
not  disclose  the  fact  that  the  defendant  offered 
any  evidence,  but  simply  requested  the  presid- 
ing judge  to  put  the  adaitioDal  questions  as  a 
matter  of  right.  This  he  properly  reused  to  do. 

Commonieealth  v.  Oee;  Comtnonwealth  v. 
lliraAer;  and  Commonwealth  v.  Moore,  tupra. 

Devens,</.  ,delivered>he  opinion  of  the  court: 
Pub.  Stat.  chap.il70,  §  85,  provides  that  the 
court  shall,  on  motion  of  either  party  in  a  suit, 
examine  on  oath  each  person  who  is  called  as  a 
juror  therein  on  certain  subjects;  and  adds, "the 
party  objecting  to  the  juror  may  introduce  any 
other  competent  evidence  in  support  of  the  ob- 
jection." The  inquiries  thus  provided  for 
were,  in  the  case  at  bar,  made  by  the  presiding 
judge.  The  defendants  then  moved  that  cer- 
tain' other  questions  should  be  submitted  to 
the  juror,  as  they  stated,  with  a  view  to  a  chal- 
lenge forcause  in  relation  to  their  bias,  which 
questions  the  judge  declined  to  put.  It  would 
be  sufficient  In  wese  cases  to  say  that  replies  to 
the  questions  tkemselves,  however  answered, 
would  not  have  afforded  any  reason  to  reject 
the  juror.  It  would  have  been  necessary  to 
supplement  them  by  evidence  that  the  league 
or  association  of  which  the  juror  might  ad- 
mit himself  a  memlier  had,  through  some  of 
its  agents,  hiitiated  or  was  then  conductiDgtbe 
prosecution  of  the  indlvidt^ldeleplibtiidC^^ 
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defendaDts  neither  offered,  nor  did  they  by 
their  motion  or  by  any  soggesdon  propose  to 
offer,  such  evidence. 

We  are  not.bowever.disposed  to  rest  the  mat- 
ter upon  so  narrow  a  ground.  While  the  stat- 
ute permits — after  the  statutory  questions  have 
been  propounded — the  party  to  a  suit  to  intro- 
duce any  otber  competent  evidence,  it  was  not 
intended  to  give  bim  the  right  to  submit  the 
juror  to  an  inquiry  in  the  nature  of  a  cross-ex- 
amination, in  order  to  ascerlnin  if  he  could  not 
thereby  elicit  sometbiog  tending  to  show  bias 
or  prejudice  on  the  part  of  the  juror.  The 
other  competent  evidence  wbidi  he  may  of 
of  right  intioduce  is  that  obtained  from  other 
sources  than  from  an  examination  of  this  char- 
acter. Undoubtedly  the  presiding  judge,  if  be 
deems  it  desirable  in  determining  whether  a 
juror  stands  as  impartial,  may  himself  ex- 
amine, or  permit  an  examination  of,  the  juror, 
beyond  the  inquiries  provided  for  express]?  by 
the  8tatute;but,beyond  these  statute  provlBlotis, 
the  whole  matter  of  such  examination  Is  left 
to  his  sound  judgment  aod  judicial  discretion. 

The  trials  in  the  above  cases  occurred  before 
the  passage  of  the  Act  of  1887,  chap.  149.  It 
is  unnecessary  to  consider  how  this  statute  will 
hereafter  affect  similar  examinations. 

E!retption»  overruled. 


(COMMONWEALTH  of  Massachusetts 
PhUtp  McPARLAND. 

A  copy  of  the  record  transmitted  to 
•  tlie  superior  court  is  sufflciently  at- 
tested wbeu  attested  by  the  trial  jus- 
tice who  tries  tbe  case;  that  he  describes 
himself  in  the  attestation  as  "justice" 
instead  of  "trial  justice"  is  immaterial 

(Norfolk  Filed  Novemljer  28.  1887.) 

ON  dcfendaot's  motion.  Overruled. 
Motion  by  defendant,  after  verdict  and  be- 
forejudgment,  in  arrest  of  judgment. 
Mr.  Jolm  L.  Eldridge.  for  defendant: 
The  defendant,  after  verdict  and  before  judg- 
ment, comes  and  moves  in  arrest  of  judgment, 
becauae  the  trial  justice  has  not  transmitted  to 
this  court  a  true  and  attested  copy  of  the  rec- 
ord, and  because  tbe  court  has  no  jurisdiction. 

Mr.  Andrew  J.  Watermmn,fortbe  Com- 
monwealth : 
The  ruling  of  the  court  was  correct. 
ComiHonirealth  v.  Wail,  181  Mass.  417,  and 
cases  cited. 

By  the  Court: 

The  copy  of  the  record  transmitted  to  the 
superior  court  is  sufBciently  attested.  It  is  at- 
tested bv  tbe  trial  justice  who  tried  the  case; 
and  tbe  fact  that,  in  the  attestation,  he  describes 
himself  as  "justice"  instead  of  "trial  justice" 
is  immaterial. 

Judgment  on  the  terdtet. 


COMMONWEALTH  of  Massachusetts 

T. 

Frederick  H.  BI8CH. 

1.  Where  the  reeord  of  the  matristrate 
shows  that  defendant,  being  convicted, 


appealed  to  the  superior  court,  and  was 
ordered  to  be  recognized,  and  does  not 
state  that  the  defendant  entered  into  a 
reoogrnlsa^oe*  but  the  magistaite  traoB- 
initted  to  the  superior  court  a  copy  of 
his  record,  aocompanied  by  the  recoe^ 
nizance  actually  entered  into  by  defend- 
ant; this  sufficiently  shows  that  the  n|>- 
peal  was  perfected  by  the  reoofnii- 
zance,  and  that  the  superior  court  had 
jnrisdietion. 
2.  A  mere  clerical  error  in  the  record, 
which  misleads  no  one,  is  no  ground  for 
quashing  the  complaint  or  arresting 
judgment. 

(Mlddltwx  Filed  November  t6,  l«rr.) 

ON  defendant's  exceptions,  (herruted. 
Complaint  charing  tbe  defendant  with 
keeping  and  maintaining  a  tenement  for  the 
Ulegal  Keeping  and  ille^  sale  of  intoxicating 
liquors.  Trial  in  the  Superior  Court,  before 
Bacon,  t/*.,  where  the  jury  retunied  a  verdict 
of  guilty,  and  the  defendant  alleged  excep- 
tions. 

The  facts  are  stated  in  tbe  opinion. 
Mr.  J.  I«.  Eldrid^.  for  defendant: 
The  record  transmitted  was  not  c<Hnplete. 
It  faib  to  stuw  a  necessary  part  of  the  leoord, 
viz.,  whether  the  defendant  recognized  or  vu 
committed.  It  seta  forth  merely  an  order  to  re- 
cognize. This  was  not  a  compliance  with  lite 
rules  of  practice  and  the  statute.  The  traos- 
misaion  of  the  original  recognizance  does  not 
supply  the  defect,  but  shows  the  record  incom- 
plete. 

llendenon  v.  Benton-,  1  Alass.  (L.  ed.)  187.  I 
New  Eng.  Rep.  688,  141  Mass.  2Xa 

The  judgment  as  to  the  term  of  the  superior 
court  to  which  appeal  was  made  is  inconsisi- 
ent  and  contradictory,  and  it  is  so  as  to  tbe  re- 
cognizance. The  proper  course  was  va 
amendment  of  tbe  record. 

Camntonteealtk  v.  OaUigan,  118  Mass.  308. 

The  superior  court  could  only  have  juris- 
diction bv  virtue  of  a  valid  recognizance,  or 
the  custooyof  tbe  defendant  for  railure  lo  re- 
cognize. The  defendant  was  not  in  cuitody: 
he  gave  a  recognizance  with  but  one  Hnretr. 
But  the  statute  requires  sureties,  and  a  valid 
recognizance  creates  a  constructive  custody.  a> 
in  the  case  of  poor  debtors'  recognizance. 

There  was  oo  lawful  appeal. 

Pub.  Stat.  chap.  156.  |^  08;  Eendenan  r.  Bfn 
aon,  aupra. 

Mr.  Andrew  J.  Waterman*  Attjf-Otti., 
for  the  Commonwealth: 

Tbe  recognizance  received  was  in  proper 
form  and  legally  sufficient. 

Pub.  Stat.  chap.  156,  $  58,  provides  for  an 
appeal  from  the  sentence  of  a  trial  justice  to 
the  superior  court. 

It  is  contended  by  the  defendant  that  the 
superior  court  had  no  jurisdiction,  in  that  tbe 
recognizance  discloses  but  one  surety.  If  it  i> 
anytniog,  it  is  a  matter  in  bis  favor,  andnoex- 
ceptions  lie  to  a  ruling  or  to  a  sentence  in  fivor 
of  the  defendant. 

See  GommoavmUh  v.  DiUam,  11  Gray,  0'- 

The  fact  that  the  statute  says  "suitfie*" 
does  not  preclude  this  coiutructtoD.  The  vety 
use  of  the  plural  wordJndicates  discretioiwiT 
power  lodgegig^li  ^Cm*5^  Ic     ^  ^ 


1«7. 


Taylor  s  Appeal. 
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Pab.  StaL  chap.  8,  §  3,  cl.  4;  Oommonwealth 
<r.  flirry,  115  Mass.  147. 

The  modon  in  arrest  of  judgment  was  prop- 
eifr  oremiled. 

Contmimicealtli  v.  Wait,  131  Mass.  117;  Com- 
iwmittalth  V.  Huard,  121  Mass.  56. 

Horton.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Tbe  motion  to  quaab  and  the  motion  in  ar- 
let  of  judgment  were  properly  overruled. 
There  are  no  snch  errors  in  the  record  of  the 
tDsgi^le  B8  show  that  the  superior  court 
baaiiot  jorisdiction  of  the  case.  The  record 
«bowB  that  the  defendant,  being  convicted,  a[>- 
pealed  to  the  term  of  the  superior  court  next  to 
he  held  for  tbe  county,  and  was  ordered  to  re- 
cognize; it  docs  not  formally  state  that  the  de- 
(eadant  was  recognized,  out  the  magistrate 
tnnanitted  to  tbe  superior  court  a  copy  of 
his  record  accompanied  by  the  recognizance 
actually  entered  into  by  the  defendant.  This 
sufficieotly  shows  that  the  appeal  was  per- 
fected by  a  recognizaoce,  and  that  the  supe- 
rior court  bad  jurisdiction.  Under  Pub.  Stat, 
chap.  55,  g  58,  tbe  magistrate  has  the  right  in 
his  diaczetioQ  to  accept,  as  sufficient,  a  recog- 
nizance with  one  surety. 

The  defendant  was  sentenced  on  November 
^,  ISM;  tbe  record  recites  that  he  appealed 
"lo  tbe  superior  court  next  to  be  held  at  Cam- 
Wdge,  in  and  for  said  coimty,  on  the  second 
Sionday  of  February,  1886."  Tbe  date  "18»6" 
k  dearly  a  mere  clerical  error.  Taking  the 
whole  record,  it  is  plain  it  was  intended  to  be 
"1387."  The  first  part  of  tbe  sentence  shows 
this.  The  errOT  misleads  no  one,  and  furnishes 
BO  proond  for  quashing  tbe  complaint  or  ar- 
Rstug  judgment. 

BxeepUofu  overruled. 


Chwles  TATLOEi  et  al.,  Exre.,  AppeUants 
boffl  Probate  Court  in  the  Estate  of  William 
Deoeased. 

1.  Where  a  will  leave  to  the  brothers  and 
sMm  of  the  testator  tbe  rest  ud  res- 
idae  of  bis  estate,  and  provided  that;, 
in  case  any  of  the  legateeu  were  indebted 
to  bim  at  the  time  of  his  decease,  such 
indebtedness  should  be  deducted  from 
the  legacy,  and  the  balance  only  paid 
oTw  to  the  legatees;  and.  if  such  indebt- 
edntts  exceeds  the  legacy,  the  surplus 
tbereofwastobedisoharKed,— He2(£,that 
it  was  the  intention  of  the  testator  that 
snob  debts  shoald,  at  his  decease,  cease 
to  he  debts,  and  become  in  the  nature 
of  advaneementB,  by  the  force  of  the 
will 

2.  Hdd,  further,  that  the  execntora  have 
M  light  to  charge,  against  the  broth- 
«8  and  sisters  of  the  testator,  who  were 
indebted  to  him  at  the  time  of  his  de- 
cease, interest  upon  their  debts  after 
bis  decease. 

(Berkshire  FUed  November  SB,  18W.) 

AKippealfromadecreeof  the  ProbateCourt 
^  in  favcNT  of  legatees  indebted  to  the  estate. 

2  Jhaa. 


William  Taylor  died  August  8,  1878,  testate. 
His  will  was  proved  September  8.  1878.  At 
the  decease  of  said  William,  bis  brothers  and 
his  sister  were  severally  indebted  to  him  on 
their  respective  promissory  notes  payable  to  him 
or  order  on  demand,  with  interest. 

There  were  four  brothers  and  three  sisters 
living  at  his  death. 

Tbe  will  provides  that,  in  case  any  of  the 
legatees  are  mdebted  to  him  at  the  time  of  his 
decease,  such  indebtedness  shall  be  deducted 
from  the  legacy  given  him  or  her,  and  tnlance 
ooly  paid  over  to  such  legatees;  and  if  such  in- 
debtedness exceeds  the  legacy  given  them,  the 
surplusof  such  indebtedness  is  to  be  discharged. 

After  setting  aside  the  $25,000  to  be  held  in 
trust  for  tbe  widow  during  ber  life,  and  after 
paying  the  other  small  legacies,  the  executors 
bad  in  their  hands  from  time  lo  time  a  small 
surplus,  and  therefrom  made,  during  the  life  of 
the  widow,  tbrce  distributions  to  the  four  bro- 
thers and  three  sisters,  who  were  the  residuary 
legatees:  one  in  January,  1880,  of  $1,000;  one 
in  April,  1881,  of$500:  one  in  September,  1B81, 
of  $52H.28. 

These  sums  were  paid  over  in  money  to  those 
who  were  not  indebted  to  tbe  estate,  and  to 
those  who  were  indebted  the  same  sums  were . 
credited  as  an  indorsement  or  part  payment  of 
such  indebtedness  due  from  them  to  thecstate, 
asof  tbe  date  of  each  of  said  distributions.  These 
legatees,  Horace,  and  Franklin  G.,  and  Mrs. 
Churchill,  claim  that  interest  on  their  indebted- 
ness stopped  at  tbe  death  of  the  testator.  The 
executors  claim  that  interest  would  continue  to 
accrue  as  long  as  the  principal  or  any  part  re- 
mained outstanding;  and  that  tbe  indebtedness 
to  he  deducted  from  tbe  legacy  of  each  of  them 
should  be  tbe  principal,  together  with  accruing 
interest,  till  paid,  or  extinguished  by  having 
been  deducted  from  or  allowed  out  of  their  leg- 
acies in  tbe  course  of  tbe  administration  of  the 
estate. 

The  above  are  agreed  to  as  substantially  a 
statement  of  facts  in  the  matter  of  the  second 
account  of  the  estate  of  William  Taylor.  In 
which  the  executors  of  tbe  will  appealed  from 
the  decree  of  the  probate  court. 

On  substantially  tbe  foregoing  facts,  tbe  pro- 
bate court  rendered  a  decree  against  the  ex- 
ecutors, in  favor  of  legatees  indebted  to  testator 
at  hte  decease. 

From  this  decree  the  executors  appealed. 

Mr.  Marshall  Wilcox*  for  executors: 

The  testator  directed  his  executors  to  set 
aside  $26,000  for  the  benefit  of  his  wife  during 
her  life,  and  made  a  few  other  legacies;  the 
rest  and  residue  of  his  estate  to  his  brothers  and 
sisters  living  at  the  time  of  his  decease,  to  he 
divided  equally  between  them,  share  and  share 
alike. 

He  then  provided  that,  in  case  any  of  the 
legatees  were  indebted  to  him  at  tbe  time  of  his 
decease,  such  indebtedness  should  be  deducted 
from  tbe  legacy  given  him  or  ber,  and  tbe  bal- 
ance only  paid  over  to  such  legatees;  and  if 
such  indebtedness  exceeded  tbe  le^mcy  given 
them,  be  discharged  and  released  the  surplus 
of  such  indebtedness. 

At  his  decease,  his  brothers  Horace  and  Frank- 
lin, and  his  sister  Mary,  were  indebted  to  him 
on  their  req)ective  promissory  notes,  payaUe 
to  hhn  or  order  on  demand,  with  iat^hA.J^hAr> 
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Indebtedness  on  these  notes  not  baviog  been 
.Included  in  the  iDventory  of  the  estate,  the 
same  is  brought  into  this,  the  second  account, 
by  crediting  the  estate  with  it,  including  inter- 
est since  testator's  death,  as  will  appear  on 
inspection  of  the  account. 

These  items  of  interest,  so  far  as  they  include 
interest  since  the  death  of  the  tesbUor,  it  fs 
daimed,  dionld  not  have  been  credited  to  the 
estate,  because,  as  the  debtors  claim,  their  In- 
debtedness, by  force  of  the  will,  was  not  to  bear 
interest  lufter  the  decease  of  the  testator.  This 
is  a  question  of  intent  to  be  ascertained  from 
the  terms  of  the  will  and  the  facts  and  circum- 
stances in  the  case. 

The  notes  of  the  respective  parties  were  in- 
terest-bearing demands,  and,  in  the  absence  of 
anything  to  the  contrary,  were  assets  of  the 
testator's  estate,  and  would  continue  bearing 
Interest  till  principal,  with  interest,  should  be 
fully  paid. 

The  interest  after  the  death  of  testator,  as 
well  as  the  principal,  would  be  indebtedness, 
and  form  a  part  of  the  estate,  and  necessarily 
contritiuted  to  ma^  up  and  form  what  is  termed 
in  the  will  "the  rest  and  residue  of  my  estate." 

It  is  obrifHis  that  the  shares  of  those  resid- 
uary legatees  who  were  not  indebted  to  the 
estate  would  be  increased  or  diminished  in  ac- 
cordance with  the  allowance  or  disallowance 
of  interest  on  indebtedness  represented  by  the 
interest-bearing  notes  of  those  who  were  in- 
debted. 

There  is  nothing  in  the  will  Indicating  a  pur- 
pose to  treat  the  residuary  legatees  otherwise 
than  upon  a  footing  of  absolute  equality.  Their 
shares  were  to  be  equal  and  alike  in  amount. 

Nor  is  there  in  the  will  any  language  modi- 
fying or  changing  the  legal  chtfacter  or  effect 
of  the  debts  or  notes  of  uose  indebted  to  him. 
They  were  left  as  they  were  made. 

When  the  testator  provides  that  Uie  indebt- 
edness of  those  who  owed  him  should  be  de- 
ducted from  the  legacy  given  them,  and  the 
balance  only  paid  over,  the  natural  and  reason- 
able inference  is  that  he  intended  such  indebt- 
edness at  the  time  of  distribution  as  the  promise 
in  the  notes  called  for. 

The  testator  treats  the  indebtedness  referred 
toasdebts  to  be  paid  by  the  debtors,  by  deduc- 
tion from  their  sliares  in  the  residuum,  If  not 
otherwise  paid. 

Had  the  testator,  by  his  will,  reduced  these 
debts  to  the  nature  and  quality  of  mere  advance- 
ments, as  known  to  the  law,  and  to  be  dealt 
with  as  such  in  the  distribution  of  the  resid- 
uum, the  principal  only  would  be  deducted, 
not  as  a  debt,  however,  but  as  a  gift  in  the  na- 
ture of  a  portion.  There  would  he  no  interest 
in  such  case  except  as  in  the  manner  required 
by  the  will. 

The  following  are  cases  of  this  description; 

ffaU  V.  Dari$,  a  Pick.  460;  Bacon  v.  OasMtt, 
18  Allen,  387;  Cummings  v.  Hram/iaU.  130  Mass. 
352,  660-^;  TreadteeU  v.  CordU.  6  Qrav.  841 ; 
Pooic  T  PooU,  L.  R.  7  Ch.  App.  Cas.  17. 

In  all  of  the  above  cases  the  language  of  the 
wills  seemed  explicit  in  requiring  the  indebt- 
edness to  be  treated,  not  as  a  debt,  but  as  an 
advancement. 

In  the  absence  of  such  requirement  in  a  will 
we  submit  that  an  actual  debt  would  not  be  re- 
duced to  the  legal  quali^  of  an  advancement, 
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but  would  retain  its  quality  as  a  debt;  and  If  it 
was  an  interest-bearing  debt,  then  Interest  on 
it  followed  and  attacbM  to  It  as  a  part  of  ft. 
Mr.  John  Banoing,  for  appellees. 

Morton.  Ch,  J, ,  delivered  the  opinion  of  tbe- 
court: 

The  question  whether  Uie  executors  have  Uw- 
right  to  charge  interest,  after  the  death  of  the 
testator,  upon  the  debts  due  by  his  brotbersand 
sisters,  depends  upon  the  intention  of  the  testa- 
tor, to  be  gathered  from  his  will.  Bomr  v. 
Oimett,  18  Allen,  834;  Ouinminga  v.  BramhaU. 
130  Mass.  552.  The  will  gives  tegacies  to  sev- 
eral persons;  dtoccts  that  me  executors  "shall 
lay  aside  a  fund  of  $25,000."  of  which  bis  widow 
is  to  have  the  income  during  her  life,  and  de- 
vises and  bequeaths  the  rest  and  residue  of  Uie 
estate  to  his  brothers  and  sisters  who  may  be 
living  at  the  decease  of  the  testator,  to  be  di- 
vided equally  between  them.  It  then  provide* 
that,  "in  case  any  of  tbe  legatees  are  indebted 
to  me  at  the  time  of  ay  decease,  such  Indebtai- 
ness  shall  be  deducted  from  the  legacy  given 
him  or  her,  and  the  balance  only  paid  over  to 
such  legatee:  and,  if  such  indebtedness  exceedi 
the  legacy  given  them,  I  hereby  discharge  and 


release  tbe  surplus  of  such  indebtedness.' 

The  amounts  due  by  the  brothers  and  strten 
at  his  death  cannot,  in  strictness,  be  v^arded 
as  advancements;  but  it  Is  clear  that  tbe  testa- 
tor did  not  intend  that  they  should  be  treated 
as  debts,  capable  of  being  collected.  At  lii* 
death  they  ceased  to  be  debts  to  be  collected, 
and  became  amounts  which  were  to  be  included 
in  makingup  the  residue  to  be  divided  and  theo 
to  be  deducted  from  the  separate  shares  of  tbe- 
legatees,  Tbe  language  first  used  implies  tlut 
the  debts  to  be  deducted  are  to  be  taken  as  they 
exist  at  the  death  of  the  testator.  It  is,  'in 
case  any  of  the  legatees  are  indebted  to  me  at 
the  time  of  my  decease,  such  indebtedness  Ehall 
be  deducted."  "Such  indebtedness"  mcao* 
the  amount  due  at  the  decease  of  the  testator. 
We  think  that  the  intention  of  the  testator  wai 
that  these  debts  should  cease  to  be  debts,  and 
become  at  his  decease  in  the  nature  of  advance- 
ments. They  therefore  become  substantiallT 
advancements,  not  by  force  of  the  statute,  aor 
by  reason  of  the  original  characterof  tbe  debts, 
but  because  they  are  made  so  by  the  will  «f  tlu- 
testator. 

It  follows  that  the  executors  are  not  entitled, 
in  making  up  tbe  residue,  to  charge.  agaiD^ 
the  brothers  and  sisters  of  the  testatw  vhfr 
were  indebted  to  blm  at  the  time  of  his  decease, 
interest  after  his  decease. 

Deate  n^rnud. 


Anu  TOMLIN80N  et  at. 

V.  1 

John  BURY  et  al. 

A  speeifle  leg&ey  is  one  which  separates 
and  distinK<ii»>es  the  property  be- 
queathed from  the  other  property  of  the 
testator,  so  that  it  can  be  identified-  K 
can  be  satisfied  only  by  the  thing  be 
queathed.  In  a  clause  of  a  will,  where 
tnere  was  a  bequest  of  "all  tbe  viU 
stock  and  bank  stock  remaining  in  my 
name  after  the  decease  of  my  said  wife." 
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and  t«stator  had  no  shares  of  the  capi- 
tal stock  of  any  bank,  or  any  other 
propcxty  in  bonking  associations,  except 
d^nsits.— He2d,  that  the -words  "bank 
itoek^  are  to  be  constraed  os  deecribinK 
the  testator^B  deposits  in  Tarions  sav- 
ings banks,  and  that  the  legacy  called 
-wSa  atoek"  and  "bank  stock**  Is  a 

(Brtotol  PIlea  November  a.  W87.) 

APPEAL  to  the  Supreme  Judicial  Court 
from  a  decree  in  egotty  of  the  Superior 
Court  hi  favor  of  plaintUis.  Affirmed. 

A  bill  in  equity  was  brought  by  Ann  Tom- 
SDKm  and  her  cbildreo  Alice  Abbott  and  Wil- 
fitm  Sbaws.  all  of  Blackburn,  England.  agiUDSt 
Sanb  Bnry  and  John  Bu^,  of  Fall  River, 
and  William  Blythe,  Annie  Biythe,  and  Leon- 
anlBMbe.  the  children  of  Rachel  Blvthe,  de- 
caued,  of  North  Adams  (all  the  parties  being 
baiffldaries  under  the  will  of  John  Tomlinson, 
lite  of  Fall  River),  for  contribution  toward 
colain  l^iracies  in  said  will,  of  which  the 
{risintiSB  claim  to  have  been  deprived. 

John  Tomlinson  died  without  issue  on  May 
15, 1886,  leaving  a  will  and  ceitaiu  real  and 
peseonal  estate.  The  real  estate  consisted  of 
the  two  estates  mentioned  in  the  will,  and  the 
penonal  estate  of  certain  deposits  in  certain 
iSTiDgs  banks  in  Fall  River  and  certain  shares 
of  the  capital  stock  of  certain  mills  in  Fall 
River,  said  mills  being  manufacturing  cor- 
ponttou. 

Rachel  Tomlinson,  the  widow,  duly  waived 
the  psovisions  of  the  will  in  her  favor,  and  she 
btaune,  in  addition  to  other  properly,  entitled 
y>  the  balance  of  the  personal  estate  remaining 
after  the  payment  of  debts,  charges  of  admin- 
iBtrstion,  and  widow's  allowances. 

The  result  of  the  waiving  of  the  provisions  of 
tbe  will  bv  the  said  Rachel  Tomlinson,  and  the 
Ktting  off  and  assigning  to  her,  under  herpeti- 
tim.  tbe  personal  estate,  was  to  deprive  tbe 
pUatiffs  of  all  the  mill  stock  and  the  bank 
Sock  or  deposits  devised  to  them. 

ifr.K.Reed«  fordefendants: 

Tbe  rights  of  the  plaintiffs  under  the  wilt  of 
J<4m  Tomlinson  rrat  upon  tbe  fourth  and  sixth 
dansee  of  said  will^tbe  latter  being  the  residuary 
dsQse.  If  tbe  claim  of  the  plaintiffs  for  con- 
tribution rested  upon  their  interest  as  residuary 
levees  alone,  it  would  be  inoperative. 

WiUox  V.  Wileox,  18  Allen.  856. 

Wells,  J.  :  "  The  devise  of  all  the  rest  and 
reridue  of  the  testator's  estate,  both  real  and 
penonal,  ia  in  no  sense  specific,  and  is  not 
tberefue  exempt  from  the  usual  burden  of 
reridoary  bequests,  namely,  payment  of  all 
debts  and  legacies." 

Bbtne^^.Maneff.  ICusb.  115. 

A  reriduary  legacy  is  not  regarded  as  s|)eclfic, 
and  tbe  residuary  legatee  cannot  call  upon  tbe 
cdierl^tees  to  abate. 

Whenever  a  testator  makes  a  residuary  de- 
'ke,  be,  by  tbe  necessary  effect  of  the  provi- 
riouof  the  wilt,  exempts  all  other  devisees  and 
Itgatees  from  contribution  to  the  residuary  de- 
vkee,  towards  the  loss  which  he  may  sustain 

the  taking,  for  the  dower  of  the  widow,  tbe 
«Mite  devised  to  him. 

Sbiiardmm  v.  EaU,  134  Mass.  388;  Same  v. 
aia0,mMass.  67. 

SHABi. 


V.  BUBT.  CSS 

A  specific  devise  or  bequest  is  a  devise  or  be- 
<^uest  by  a  description  which  identified  a  par- 
ticular subject,  then  existing,  as  intended  to 
pass  to  the  donee  in  tpeeie,  eiuier  directly  or  In- 
directly. 

Athhurner  v.  Maegvire,^  Bro.  O.  C.  108.  See 
%  White  &  T.  Tjead.  Cas.  £q.  4th  Am.  ed.  p. 

606,  notes. 

The  language  of  tbe  testator  needs  to  be 
carefully  scanned.  Tbe  gift  is  of  "all  the  mill 
stock  and  bank  stock  remaining  in  my  name 
after  the  dect-ase  of  my  said  wife."  By  the 
terms  of  tbe  will  the  testator  contemplated  that 
his  wife  should  have  the  "use.  Improvement, 
and  income "  of  the  same,  which  must  have 
been  subject  to  many  contingencies,  such  aa 
losses,  sales,  reinvestments. 

Tbe  theory  that  "bank  stocks"  and  "savings- 
bank  deposits"  are  tbe  same  is  a  mere  assump- 
tion. 

Tou^  T.  Smaeff,  106  Btass.  106. 

There  is  a  line  of  cases  where  gifts  of  stock 
or  government  securities  have  been  held  to  be 
specific;  but  it  is  when  the  specific  thing  or 
wTjivt  is  describeil  as  "my"  stock  or  Identmed 
with  equal  distinctness. 

Kir^v.  Poiter,  4  Ves.  750;  liarton  v.  Cookf, 
5  Ves.  461;  Metealfv.  Fint  Parith,  128  Mass. 
870. 

If  the  dft  to  the  plaintiffs  in  the  fourth 
clause  of  the  will  should  be  construed  as  con- 
veying all  the  mill  stock  and  savings-bank  de- 
posits (there  being  no  back  stock)  which  the 
testator  owned  at  the  time  of  his  decease,  it  is 
tbe  same  thing  as  a  gift  of  all  my  personal  es- 
tate or  of  the  whole  of  my  personal  estate. 

The  weight  of  authority  is  in  favor  of  re- 
garding snoi  a  bequest  as  residuary,  unless  a 
contrary  intention  appears  from  the  context  or 
can  be  gathered  from  the  other  clauses  of  the 
will. 

Aldrieh  v.  Goop^,  8  Ves.  883.  See  2  White  & 
T.  Lead.  Cas.  Eq.  4tb  Am.  ed.  228-368,  notes; 
Walkeft  Estate,  8  Rawle,  329;  Be  Woodteorih'a 
EttaU,  81  Cal.  595,  603;  Broad/well  v.  Broad- 
leell,  4  Met.  (Ky.>  290;  Famum  v.  Basetm,  128 
Mass.  283. 

Tbe  defendants  Blythe  are  specific  devisees, 
whether  their  interest  is  in  fee  or  for  life  only. 

Farnvm  v.  fiaseoni,  aupra. 

Tbe  intent  of  the  testator  was  undoubtedly 
to  devise  a  fee;  for,  bad  he  intended  to  limit 
the  devise  to  a  life  interest,  he  would  have 
added  the  words  "during  his  life,  "as  in  the 
third  clause  of  tbe  will,  and  as  in  the  subse- 
quent annuity  to  Sarah  Bury. 

GJtcue  V.  Chaee,  182  Mass.  478;  Wilmartk  v. 
Bridget,  113  Mass.  407;  Barrett  v.  Mareh,  136 
Mass.  213;  Brmon  v.  Aferrilt.  181  Mass.  334; 
Zaddv.  Wltitney,  117  Mass.  201. 

As  tbe  devise  to  Mrs.  Blythe  and  her  heirs 
was  made  on  condition  of  Uie  payment  of  the 
annuity  to  Sarah  Bury  by  the  devisees,  the 
leeacy  to  Sarah  Bury  is  not  merely  a  charge 
u[>on,  but  is  primarily  payable  out  of  the  land 
devised. 

Harrie  v.  Fly,  4  Paige,  481 ;  Clyde  v.  Simp- 
mn,  4  Ohio  St.  445;  Frampton  v.  Blunee,  ViS^ 
Mass.  153;  Nudd  v.  Pawen,  1S6  Mass.  378. 

Jfewr*.  Morton  ft  Jennings  for  plain- 
tiffs: 

Tbe  devise  to  Ann  Wilkinson  her  chil- 
dren, contained  in  thefo^^J%^t»fe^[^ 
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was  a  specific  devise  of  thedeporits  in  the  sav- 
ings batUcs  and  of  the  mill  stocks.  It  is  the 
same  as  if  testator  had  said:  "I  give  the  de- 
posits in  such  and  such  baokS  aud  the  stoclu 
lu  such  and  such  raiHs." 

Cfum  V.  Loekeman,  11  Gill  &  J.  185;  Oil- 
breath,  V.  ARan,  10  Ohio,  64;  Ecerittv.  Lane, 
2  Ired.  Eq.  548:  Walton  v.  Walton,  7  Johns. 
Ch.  368;  Sh^^ierd  v.  Guenuey,  9  Paiec,  Ch. 
^60;  Townmnd  v.  Martin,  7  Hare,  471;  Hoaking 
v.  Nief'ollt,  1  Tounge  &  C.  47  ;  Steplien- 
4on  V.  Dowaon,  8  Beav.  342;  Field  v.  Peekett, 
29  Beav.  573;  Foxen  v.  Foxen,  10  L.  T.  N.  8. 
290;  Ric!iardm)i  v.  Ball,  124  Mass.  283;  Far- 
num  V.  Baacom,  122  Mass.  282;  Toicle  v.  StDOtey, 
106  Mass.  100;  Foote,  Appelant,  33  Pick.  803; 
White  V.  Wiachetter,  6  Pick.  51. 

It  is  evident  the  testator  used  the  words 
"bank  stocks"  as  equivalent  to  and  in  the  sense 
of  bank  deposits. 

The  plaintiffs  are  entitled  to  contribution. 

B<rrden  v.  Jenkt.  1  Ma8S.(L.  ed.)  257, 1  New 
Eng.  Rep.  705, 140  Mass.  562;  Famum  v.  So*- 
coin;  Riehardaon  v.  HaU;  and  TotUe  v.  Smmy, 
aupra;  Money  v.  Bfanty,  1  Oush.  115;  Snoio 
V.  VaUum,  I  jjesaus.  542. 

Devena*  J.,  delivered  the  opinion  of  the 

court: 

The  parties  litigant  have  agreed,  if  the  plain- 
tifTs,  whose  legacy  has  been  appropriated  to  the 
claims  of  the  widow,  are  entiUed  to  coutribu- 
tion  from  other  legatees,  as  to  the  amount  to 
which  cootribution  shall  be  made,  and  also  as 
to  the  proportions  in  which  It  shall  be  dis- 
tributed. This  leaves  open,  as  the  only  question 
for  discussion,  whether  they  are  thus  entitled. 
This  depends  apparently  upon  the  inquiry 
whptlker  the  legacy  to  them  is  to  be  held  specific 
or  general.  The  rule  is  well  settled  that,  if  a 
l^acy  is  specific  and  is  appropriated  to  the  pay- 
ment of  debts,  the  legatee  iif  the  general  or  resid- 
uary legacies  are  not  sufBcient)  is  entitled  to 
contribution  from  the  holders  of  other  specific 
legacies.  Farnum  v.  liaeeom,  123  Mass.  283. 
Nor  is  there  any  distinction  l)etween  such  a 
cose  and  one  where  a  specific  legacy  is  appro- 
priated to  satisfy  the  lawful  claims  of  the  widow 
of  the  testator,  who  has  waived  the  provisions 
of  the  will  made  in  her  favor.  To  the  extent  to 
which  aspecific  legacy  has  been  taken  by  the 
widow,  the  legatee  would  be  entitled  to  contri- 
bution as  much  as  if  it  had  been  taken  for  the 
payment  of  debts.  It  is  equally  well  settled  that, 
if  the  claim  of  thu  plaintiffs  for  contribution 
rested  upon  the  fact  that  they  were  residuary 
legatees,  it  could  not  he  maiutained.  Nothing 
is  given  by  a  residuary  clause,  except  upon  the 
condition  that  something  remains  after  aJl  para- 
mount claims  upon  the  testator's  estate  are  sat- 
isfied.   Richardaon  v.  Ilall,  134  Mass.  338. 

The  gift  to  the  plaintiffs  by  the  fourth  clause 
of  the  testator's  will  was  "all  the  mill  stock 
and  bank  stock  remaining  in  my  name  after  the 
decease  of  my  said  wife.  The  plaintiffs  were 
also  reddoary  legatees  and  devisee  under  ttie 
sixth  clause  of  the  will,  but  they  make,  and 
could  make,  no  claim  on  that  account  to  any 
cuntribudoa.  The  words  "  bank  stock"  are  to 
be  construed  as  describing  the  testator's  deports 
in  various  savings  banks.  He  had  no  shares  of 
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the  capital  stock  of  any  bank,  or  anr  othtr 
property  in  l>anking  associations ;  ana,  while 
the  expression  is  not  accurate,  it  must  be  held, 
under  these  circumstances,  to  describe  these  de- 
posits. The  question  is  not  of  importance  in 
the  case  at  bar,  as,  if  there  is  a  specific  legacy 
of  the  mill  stocks  which  have  been  taken,  the 
plaintiffs  would  be  entitled  to  contribution  from 
the  other  legatees,  and  the  amount  has  been 
agreed.  Specific  legacies  are  held  to  ccmtribote 
proportionally  to  the  charges  on  the  estate,  un- 
less, from  the  expressions  of  the  will  or  from 
the  position  of  the  legatee, — as  where  he  re- 
ceivesa legacy  in  lieuoi  a  debtor  claim  against 
the  estate,— it  is  sure  that  such  leracy  is 
entitled  to  a  preference.  Famum  v.  Bateom, 
aupra.  There  is  a  presumption  of  intended 
equality  t)etween general i^ateesasacla8», and 
between  specific  legatees  as  a  class.  A  specific 
legacy  is  one  which  separates  and  distinguishes 
the  property  bequeathed  from  the  other  prop- 
erty of  the  testator  so  that  it  can  be  identified. 
It  can  only  be  satisfied  by  the  thing  hequealhed; 
if  that  has  no  existence  when  the  bequest  would 
otherwise  become  operative,  the  legacy  has  no 
effect.  If  the  testator  subsequently  parts  with 
the  property,  even  if  he  exchanges  it  for  other 
property,  or  purchases  other  property  with  the 
proceeds,  tbe  legatee  has  no  claim  ontbeestale 
for  tbe  value  of  his  legacy.  The  l^acy  ia 
adeemed  by  the  act  of  the  testator.  Ined  by 
these  tests,  the  legacy  of  tbe  testator's  mill 
stock  and  Imnk  stock  must  be  held  specific.  It 
could  only  be  satisfied  by  this  mill  and  bank 
stock,  and,  if  tbe  testator  bad  disposed  of  tbem 
or  any  part  of  them,  to  that  extent  tlie  legacy 
would  have  been  adeemed. 

Nor,  in  considering  whether  the  legacv  is 
specific,  is  it  important  that  it  was  of  sucn  of 
these  stocks  as  remained  after  tbe  decease  of 
his  wife.  He  bad  bequeathed  to  her  "the  use, 
income,  and  improvement"  of  all  of  his  estate, 
real  and  personal.  He  ma;^  b°ve  anticipated 
that  it  might  suffer  some  diminution  during  her 
life;  but,  whether  he  did  so  or  not,  the  subject 
of  the  gift  was  distinctly  defined. 

The  def  eudants  contend  that  this  case  comes 
within  aclassofcaseswhere  it  has beeoi  held  that 
a  gift  of  all  a  testator's  personal  estate,enumeiat- 
ing  tbe  various  classes,  has  been  held  to  be  nn- 
eral,  and  uot  specific.  Uaya  v.  Jaafcs9n,  0  Mass. 
150;  Hmce  v.  Dartmouth,  7  Ves.  Jr.  187;  Bnm- 
mel  V.  Prothero.S  Ves.  Jr.  114;  WalkeT^t  BataU,  3 
Rawle.  329;  Be  WoodwcfrUCa  Etiate,  31  Cal.  585. 
But  the  reason  why  it  has  been  thus  held,  is 
that  there  no  intent  was  shown  to  give  a  dis- 
tiuct  part  of  the  estate  or  to  separate  a  pot- 
tion  thereof  from  the  re^due,  but  rather  an  in- 
tent to  give  the  whole.  A  bequest  is  not  the  lev 
specific  because  it  includes  numerous  artlelei.- 
A  bequest  of  all  the  horses  which  the  testator 
may  own:  of  all  his  plate;  of  all  the  books  in 
his  library;  of  all  tbe  horses,  cattle,  and  farm- 
ing tools  or  a  particular  farm  or  farms,— are 
specific.  Stephenaon  v,  Dmcmm,  8  Beav.  S42 ; 
Borden  v.  Jenka,  1  Mass.  (L.  ed.)  257, 1  New 
Eng.  Rep.  705,  UO  Mass.  668. 

In  tbe  case  at  bar  the  mill  and  bank  stock 
were,  by  the  bequest,  separated  and  diMfs- 
guished  from  bis  otherperaooal  inroperty. 

Decree  affirmed. 

2  num. 
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George  A.  BIOELOW 

V. 

Samuel  H.  CAPEN. 

I.  P&rol  proof  of  extrinsic  circumstaDces 
tu&T  be  admitted  to  apply  a  description 
to  ibe  subject-matter  of  a  contract. 

'i.  Where  a  note  deaeribed  in  a  mortfcaee 
has  been  renewedt  or  another  note  •ob- 
■tttmted  Cor  the  original  note,  this  fact 
be  shown,  ud  the  aecttrity  ap- 
plied to  the  renewed  or  substituted  note. 

3.  It  does  not  invalidate  a  mortfface  ^ven 
as  seenrity  for  the  payment  of  notes, 
that  the  obligation  really  aeeored  was 
one  of  indemnity  for  indorsing,  rather 
than  to  pay,  the  notes  described  therein. 

4.  A  demand  which  is  substanttally  eoiv 
reel  is  not  vitiated  by  a  slight  mistake 
in  the  amount  demanded. 
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(Wonxater  Piled  November  88,  188T.1 

,N  defeodant's  exeeptiooa.  Overruled. 
Tbis  is  an  action  brought  against  the  de- 
[endant,  a  deputy  sheriff  of  Norfolk  County,  for 
the  alleged  coaveraion  of  property. 

A  mortgage  of  personal  property  was  given 
theidaiatifl  by  oae  William  Burleigb,  dated 
October  1, recorded  in  the  town  clerk's 
ofSce  of  Needbam.  where  said  Burleigh  then 
lived,  October  8,  1885. 

The  condition  of  said  mortgage  ia  as  follows: 
"Proyided,  nevertheless,  that,  if  I  or  my  exec- 
utors, administrators,  or  assigns  shall  pay  un- 
to the  grantee  or  bia  executors,  administrators, 
«  u^u  the  sum  of  $1,000  in  one  year  from 
tUa  dale,  with  interest  as  stated  In  my  notes 
Atied  October  37, 1884,  signed  by  me,  then  tbis 
<fcai,  as  also  the  aforesaidnote,  sha:U  be  void." 
It  appeared  that  on  or  shout  October  12,  18U^, 
tbe  defendant,  as  said  deputy  sheriff,  attached, 
on  a  writ  issued  from  tbe  Superior  Court  for 
Soffolk  County,  in  which  one  R.  F.  M.  Atwood 
ns  plaintifl  and  said  Burleigh  was  defendant, 

*  part  of  the  proper^  descrlMd  in  the  writ  and 
in  »fd  mortgage. 

Further  facts  are  sufficiently  staled  in  the 
<^iii«n. 

Mr.  Hearx      Falea«  for  defendant: 

The  rfieriff.  who  defends  under  the  process 
<^  the  conrt,  is  entitled  to  require  of  the  plain- 
ts pnof  of  his  title,  and  a  strict  compuance 
vilh  those  provisions  of  the  statute  which  en- 
able bhn  to  bring  this  action. 

CitueoM  Jfat.  Bankv.Otdham,  181  Mass.  615. 

A  correct  description  of  the  debt  or  claim  se- 
cured by  tbe  mortgage  is  as  important  and 
oisterial  as  a  correct  description  of  the  property 
conredbythe  mortgage;  and  tbe  mortgage  and 
"Konl,  to  be  suffldent  as  against  attaching 
«Rditm.  must  correctly  state  the  debt  or  claim 
*(caied  by  tbe  mortgue. 

Pub.  EKat.  chap.  161,  §  75,  provides  that 
s  mortgagee,  when  demanding  payment  of 
money  due  him,  shall  "state  In  writing  a 
just  and  true  account  of  the  debt  or  demand 
^whicb  the  property  is  liable  to  bhn,  and  de- 
ttttf  it  to  the  attaching  creditor  or  officer. " 

Any  material  miSBtatement  in  the  account, 
*ucb  lends  to  mislead  the  attaching  creditor, 
naden  tbe  demand  Inoperative  to  dissolve  the 

*  Maul  n.  k.  b.,  t.  t. 


attachment,  and  defeats  the  right  of  the  mort- 
gagee to  maintain  an  action  against  the  attach- 
ing officer. 

HirJeneU  v.  Cleverty.  135  Mass.  164. 
Tbe  demand  is  abo  erroneous  in  that  It  de- 
mands four  dollars  and  four  cents,  costs  of  pro- 
test, whidi  have  nowhere  been  ^own  in  the 
evidence  to  have  constituted  a  debt  against  tbe 
mortgagor. 

Mr.  David  Mannings,  Jr.,  for  plaintiff: 
Tbe  admission  of  that  portion  or  the  testi- 
mony of  William  Burleigh  objected  to  by  de- 
fendant was  competent  upon  the  "ordinary 
principle  of  allowing  extrinsic  evidence  to  ap- 
ply a  written  contract  to  its  Buhjeel -matter." 

Johns  V.  C/inreh,  :3  Pick.  557;  Hall  v.  TuJU, 
18  Pick.  456;  Goddard  v.SaiM/er,  9  Allen,  78; 
Baxter  v.  Melntire,  18  Gray.  168;  Clark  v. 
Houghton,  12  Gray,  88;  Piera:  v.  Parker,  4  Met. 
80;  Barrows  v.  Turner,  50  Me.  137;  Bo^e  v. 
FiOter,  18  Barb.  198;  Jones,  Mort.  S  853;  Hamp- 
dm  OoUon  MiOa  v.  Ponton,  180  Mass.  88. 

Tbe  feet  that  the  notes  produced  at  the  trial 
varied  In  some  particulars  from  the  notes  de- 
scribed in  tbe  mortgage  is  immaterial. 

Hall  V.  7V/tt,  and  Do^e  v.  Potter^  mpra; 
Jones,  Mort.  S  853. 

Tbe  demaod  upon  the  defendant,  made  by 
plaintiff,  contained  "a  just  and  true  account 
of  the  debt  or  demand  for  which  the  property 
was  liablu,"  according  to  the  provisions  of 
Pub.  Stat.  chap.  161.  §  76. 

Tbe  mortgage  was  duly  executed,  delivered , 
and  record^  Before  the  property  was  attached 
hj  defendant.  It  was  given  for  a  valuable  con- 
sideration, Tbe  demand  was  properly  made 
upon  the  defendant,  and  tbe  amount  due  was 
not  paid  or  tendered  hj  him  within  ten  days, 
or  at  any  time  thereafter. 
Pub.  Stat.  chap.  161.  §g  74.  76. 

Devens.  J.,  delivered  tbe  opinion  of  the 
court: 

Parol  proof  of  extrinsic  circumstances  may 
be  admitted  to  apply  a  description  to  the  sub- 
ject-matter of  a  contract.  If  it  appears  tliat 
the  description  is  not  in  all  respects  accurate,  it 
may,  to  a  certain  extent,  be  rejected,  and  wfa^ 
remains  alone  regarded,  if  that  be  sufficient  to 
identi^  it.  Hall  v.  Tufts,  18  Pick.  457;  Baxter 
V.  Mcfatire,  18  Gray,  168;  Pierce  v.  Parker,  4 
Met.  80. 

Where  a  note  described  in  a  mortgage  of  per- 
sonal property  has  been  renewed,  this  fact  may 
be  shown,  and  the  security  applied  to  the  note 
as  thus  renewed.  Barrown  v.  T urner,  50  Me. 
127.  Conversely,  where  there  has  been  a  aub- 
atitulion  for  the  original  note  which  was  the 
foundation  of  the  liability  of  the  mortgagor, 
and  the  parties  to  tbe  mortgage  describe  the 
original  note,  either  by  accident,  or  mistake  as 
to  the  liability,  tbis  error  may  be  shown,  and 
the  security  applied  to  the  existing  liatdll^. 
In  the  case  at  bar  the  original  notes  indorsed 
by  tbe  plaintiff  were  dated  the  latter  part  of 
October.  1884.  These  notes  had  been  renewed 
ODCe  or  twice,  the  plaintiff  indorsing  the  re- 
newals. It  was  competent  for  tbe  plaintiff  to 
show,  as  he  did,  by  evidence,  ttiat,  at  the  date 
of  the  execution  of  the  mortgage,  on  October 
1,  1885.  tbe  liability  intended  and  understood 
to  be  secured  by  tbe  mortgage  was  tlutcon  these 
^^outotanding  indorsed  note%i|^^tj^(4jig(0^e 
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DO  other  Uahility  to  the  plaintiff,  the  |1.000 
meodooed  In  the  condition  being  the  amount 
of  the  two  $nOO  indorsed  notes.  It  was  there- 
fore a  mistake,  and  an  erroneous  description  of 
the  notes  intended  to  be  secured,  to  state  them 
as  of  the  date  of  October  27, 1884,  arising  prob- 
ably from  the  fact  that  the  transactions  between 
the  plaintiff  and  Burleigh,  the  mortga^r,  then 
commenced;  but  this  would  not  invalidate  the 
security,  when  it  was  shown  that  the  liability 
of  the  plaintiff  originated  with  them,  and  tibat 
the  later  notes  were  merely  a  substitution. 
Nor  would  It  invalidate  the  piaintifTs  security 
that  the  obligation  of  Burleigh  was  one  to  indem- 
nify him  for  indorsing,  rather  than  one  to  pay 
him,  the  notes  then  outstanding.  The  plaintiff 
would,  it  is  true,  have  no  demand  against  Bur- 
leigh, except  after  payment  of  them  by  himself. 
The  plaintiff  was  the  promisee  of  the  notes, 
and  it  was  the  duty  of  Burleigh  to  pay  them. 
If,  in  form,  it  Is  stated  in  the  mortgage  that 
Burleigh  agrees  to  pay  the  plaintiff  the  notes, 
rather  than  lo  indemnify  Fhim  against  being 
compelled  to  pay  them,  the  real  character  of 
the  transaction  will,  as  between  the  parties,  be 
regarded.  Nor  is  any  iniuiy  done  to  third  per- 
sona. They  are  informed  or  the  exact  amount 
cd  the  claim  of  the  plaintiff  upon  the  property 

his  and  their  debtor,  even  if  such  claim  is 
not  described  with  entire  accuracy.  There  is 
no  evidence  that  by  this  any  party  has  been 
misled:  and  we  have  no  occasion  to  consider 
whether  there  may  not  be  cases  where,  if  one 
were  misled  by  the  carelessness  or  inaccuracy 
of  another,  the  parly  so  misleading  might  not 
he  estopped  thereby  from  proving  the  exact 
character  of  his  transaction  with  the  mortgagor. 
As  the  mortgagor  was  bound  to  indemnuy  the 
plaintiff  for  signing  these  notes,  it  may  weU  be 
contended  that  be  properly  included  the  fees 
for  protest  of  the  notes,  in  \m  demand  lipon  the 
defendant,  and  in  stating  the  amount  due  to 
bim,  as  he  was  compelled  to  do  under  Pub. 
Stat.  chap.  161,  74,  70.  This  demand  was 
substantiallv  correct,  and  it  is  not  vitiated  by  a 
slight  mistake,  even  if  such  was  made.  Hardinp 
V.  0>&urn,  12  Met.  333.  A  demand  is  also  good, 
tbou^  made  for  an  amount  larger  than  is  due, 
if  Uie  amount  due  exceeds  the  value  of  the 
property.  Clark  v.  Dearborn,  108  Mass.  886.  An 
examination  of  the  verdict  shows  such  to  have 
been  the  fact  in  the  case  at  bar. 

Eteeptitm$  oeerruled. 


George  STONE 
r. 

Isaiah  ORAVEB.  Admr. 

This  oourt  cannot  say,  as  matter  of  law, 
that  work  done  by  the  plaintiff  on  the 
Itord'a  Day,  in  ahmving  an  old  man  in 

his  own  house,  who  oould  not  shave 
himself,  was  not  morally  fit  and  proper. 
An  exception  to  a  recovery  for  such 
services,  in  the  court  below,  overruled. 

(Enex  Filed  NovemlMr  2B,  U8T.) 

ON  defendant's  exceptions.  07>erraled. 
Action  on  contract,  in  which  plaintiff 
sought  to  recover  for  services  rendered,  a  por* 
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tion  of  which  were  performed  on  the  Lord's 
Day. 

The  services  rendered  were  shaving  the 
heard  of  defendant's  intestate,  at  his  request,  fw 
a  number  of  years  before  his  death. 

The  case  was  tried  by  a  judge  without  a  jury. 

There  was  no  testimony  but  that  oi  ibe 

Elaiutiff,  in  reference  to  services  claimed  to 
ave  been  rendered. 

The  plaintiff  testified  he  was  a  shoemaker, 
occasionallj  employed  as  a  barber;  that  the  io- 
lestate  was  over  eighty  years  of  age,  and  quiu 
feeble  much  of  the  time;  that  he  tried  to  shave 
himself  at  first,  but,  in  consequence  of  s  fall, 
was  unable  to  use  his  arm;  that  at  first  plaintiff 
volunteered  his  services  to  deceased.  After 
that,  deceased  requested  plaintiff  to  come  and 
shave  bim  every  week  as  Ion?  as  he  lived,  and 
after  that  demanded  him  to  hand  hi  his  biU;  tbit 
plaintiff  shaved  him  at  that  time,  and  after  Ihat 
regularly  every  Sunday  but  one — when  {dab- 
tiff  was  disabled — and  also  sometimes  oj 
Wednesdays  or  Thursdays,  and  went  some  two 
miles  to  do  so. 

Upon  tiiis  evidence  defendant  asked  the 
Jud^  to  rule  that  plaintiff  could  not  recover  for 
services  rendered  on  the  Lord's  Day.  Tbs 
judge  declined  so  to  nile,  and  found,  as  a  fact, 
that  the  services  rendered  on  that  day  vers 
works  of  necessity. 

Defendant  further  asked  the  judge  to  rule, 
there  was  no  evidence  to  warrant  a  finding  that 
the  shaving  of  the  beard  of  deceased  eii  the 
Lord's  Day  was  a  work  of  necessity.  The  jndp 
declined  so  to  rule,  and  found  for  the  plaintiff 
for  the  full  amount  of  his  claim,  incloding  tbe 
services  rendered  on  the  Ixml's  Day.  To  each 
of  these  rulings  defendant  excepted. 

Further  facts  appear  In  the  opinion. 

Mr.  E.  F.  P.  Smith,  for  defendant: 

The  question  for  the  court  is  whether  tbe 
plaintiff  can  recover  for  work  done  on  Ibe 
Lwd's  Day,  that  work  being  tbe  shaving  of  tbe 
beard  of  the  defendant's  intestate. 

The  doing  of  "any  manner  of  labor,  busi- 
ness, or  work,  except  works  of  necessity  and 
charity,"  on  the  Lord's  Day,  is  prohibited  bj 
Pub.  SUt.  chap.  98,  g  2, 

In  Phillipa  v.  IntUM,  A  CI.  &  F.  2S4,  it  was 
held  that  shaving  and  hair-cutting  were  not 
works  of  necessity.  Tbe  same  point  was  de- 
cided in  QmmionweaUh  v.  Jaeobtu,  1  Leg.  Gil 
Rep,  491. 

Lord  Chancellor  Cottenham,  in  PhiBipt  v. 
JnnMt,.»upra,  as.ys:  "This  work (shavins) is 
not  a  work  of  necessity,  nor  is  it  a  work  of 
mercy;  it  is  one  of  mere  convenienc*." 

It  is  no  sufficient  excuse  for  work  on  the 
Lord's  Day,  that  it  is  mote  oonvenientor  pnAt- 
able,  if  then  done,  than  it  would  be  tod^eror 
omit  it. 

Jonet  V.  Andoeer,  10  Allen.  18;  Chmmon- 
iPeedUi  V.  Sampton,  97  Mass,  407;  McOratk  r. 
Menrin,  112  Mass.  467. 

"The  necessity  contemplated  by  tbe  excep- 
tion in  the  statute  was  the  necessity  of  tbe 
person  who  worked,  and  not  of  him  who  com- 
pelled the  work.  Gain  was  tbe  object  of  tbe 
plaintiff,  and  such  work  being  for  hire  meiely 
Is  not  a  work  <^  necessity." 

Tjord  Brougham,  in  Phulipt  v.  Invm,  nipra. 

In  (hmmimweatth  v.  JactAna,  wpra,  Elwell, 
P.  J.,  said:   "Altbda|^^f4l,honiid  by  it 
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{/■fttSiMr.  /niMM)  M  authority,  yet,  aa  this  de- 
ciaon  is  the  onlv  one  to  be  found  upoo  the  point 
in  qnMtion,  ana  emanates  from  Judges  of  great 
)«sniiiig  and  aUUty,  and  asits  oraolusions  are. 
■slbelieve.  in  accvmance  with  the  purposes  for 
which  laws  for  securing  the  observance  of  the 
Stbbath  were  passed,  I  adopt  them  as  applica- 
ble to  the  Act  under  which  the  defendant  was 
coDTicted." 

The  odinary  business  of  the  plaiatiff  being 
tbtt  (tf  a  sbOMiiaker,  U  was  not  necesaai;  for 
bim  to  do  the  work  of  a  barber  on  the  Lord's 

That  there  was  not  sufficient  evideQce  that 
the  work  was  a  work  of  necessity  is  plain  from 
ihe  testinKmy  of  the  plaintiff. 

Mr.  H.  P.  Monlton*  for  plaintiff: 

Whetber  the  work  of  shaving  beards  on  the 
Loid'i  Day  may  be  said  to  be  always  a  work  of 
necesdtyor  not,  in  the  least  favorable  view  for 
Uw  idimtiff  it  was  a  question  of  fact  to  be  de- 
termined from  the  circumstances  of  the  case. 

Feitat  V.  Middtaex  R.  B.  Co.  1,09  Mass.  404; 
Oitman  v.  Lowell,  117  Mass.  65;  Bennett  v. 
(hvfa. »  Allen.  122. 

The  service  rendered  was,  under  the  circum- 
ducts, a  work  usoallv  fit  and  pmper  to  be 
perfumed  on  the  Lord's  Day. 

FloM  V.  Mitlburp,  4  Cusb.  344,  and  cases 
Hted:  Dufte  v.  Lmn  d  B.  B.  B.  Go.  118  Mass. 
I«. 

The  recent  decisions  (Gommonmalth  v.  Dex- 
tra,  1  MsiB.  (L.  ed.)  706,  8  New  l!^ng.  Kep.  183, 
Itt  Uass.  28,  and  Common\B€alth  v.  Starr,  % 
ybm.  (L.  ed.)  8M.  4  New  Eng.  Rep.  204, 144 
Man.  8G0)  relate  to  keej^g  an  open  shop  on 
^mday,  and  do  not  apiuy  to  this  case. 

Field, ./.,  delivered  the  opinion  of  the  court 
It  ippears  that  Mr.  Graves,  the  defendant's 
inlcstate,  was  an  old  man  whose  shoulder  had 
tea  iojared,  and  who  could  not  well  shave 
iuisaelf ;  and  that  the  work  of  shaving  him  was 
done  by  the  plaintiff,  not  in  a  public  shop,  but 
m  the  bouse  of  Mr.  Graves.  If  Mr.  Graves 
«Uhed  to  be  shaved  on  the  Lord's  Day  in  his 
owD  house,  we  cannot  say,  as  matter  of  law, 
ihil  it  wa£  not  morally  fit  and  proper  Uiat  the 
pliiniiff  should  shave  him. 
StupUotu  overruted. 


COMMONWEALTH  of  Massachusetts 

V. 

James  BOTLE. 

I.  On  the  trial  of  a  complaint  for  keeping 
and  maintaining  a  tenement  for  the 
illegal  keeping  and  Mle  of  intozioat- 
in^  liquor,  under  Pub.  Stat.  chap.  101, 
it  IS  not  neeeasuy  for  the  govemmeni 
to  prove  an  act  ot  sale  or  offering  for 
iale. 

*  It  ■nst  be  proved  that  the  defendant 
hept  the  premisee  and  used  them  for  the 
iU^al  sale  or  illegal  keeping  of  intoxi- 
eamtf  liquors,  but  this  may  be  proved 
ovtter  evidence  than  that  of  apeelfle 
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charging  the  defendant  with  keeping  and  main- 
taining  a  tenement  for  the  illegal  keeping  and 
illegal  sale  of  intoxicating  liquor.  There  was 
evidence  tending  to  show  that  officers  visited 
the  shop  of  defendant,  and  found  defendant  be- 
hind the  bar,  where  cigars  and  hop  beer  under 
8  per  cent  were  kept;  that  officers  took  samples 
of  dirty  water  which  were  subseciuenlly  taken 
to  the  i^tate  assayer  in  Boston,  and  analyzed, 
and  found  to  contain  more  than  8  per  cent  of 
alcohol ;  that  said  water  was  taken  from  a  tank 
under  the  bar  near  where  the  defendant  stood; 
and  that  it  appeared,  on  each  occasion  wheo  the 
officers  visited  the  place  stated,  they  saw  the 
defendant  go  to  said  tank  and  go  through  the 
motion  of  nosing  a  two-quart  can;  and  on  one 
occasion  they  found  a  can  empty,  in  the  ice- 
chMt.  which  smelt  of  whiskey;  and  that  a 
sample  of  the  water  taken  from  the  bottom  of 
said  ice-chest  also  smdt  of  whiskey;  and  that 
one  sample  of  said  dirty  water  referred  to 
was  taken  from  said  ice-chest,  the  other  be- 
ing taken  from  the  tank.  "The  defendant 
asked  the  court  to  instruct  the  jury  that  there 
must  be  proved  a  sale,  or  some  act  of  keeping 
or  offering  for  sale,  in  said  shop  kept  by  defen<f 
ant;  that,  as  this  complaint  avers  "  to  the  com- 
mon nuisance  of  all  good  citizens  residing,  in- 
habiting, and  pas8iDf;,"it  mustbe  proved, and.  In 
the  absence  of  such  proofs,the  defendant  should 
be  acquitted;  that  the  Jury  may  consider  the 
statutes  aforesaid  and  law  in  the  case;  that 
the  jury  must  be  satisfied  that  what  liquor  was 
found  and  analyzed  was  a  beverage  to  be  used 
as  such. 

The  court  refused  to  gire  the  instructions  re- 
quested, but  Instructed  the  jury,  among  other 
things,  not  excepted  to,  that  there  was  compe- 
tent evidence  in  the  case  tending  to  prove  that 
the  defendant  was  guilty,  and  that  the  defend- 
ant should  be  convicted,  if,  upon  all  the  evi- 
dence in  the  case,  they  were  sausfied,  beyond  a 
reasonable  doubt,  that  the  defendant  used  his 
sfaop,  within  the  time  named  in  the  complaint, 
for  the  illegal  sale  of  intoxicating  liquor.  The 
jury  returned  a  verdict  of  guilty,  and  the  de- 
fendant alleged  exceptions.   

Mes»rt.  A.  V.  I^nde  and  WUliajn 
HardinfT,  for  defendant: 

The  complaint  in  this  case  is  predicsled  on 
proof  sufficient  in  law  to  bring  it  within  the 
true  construction  of  Pub.  Stat.  diap.l01,gg  6,7. 
The  burden  was  on  the  government  to  show 
that  the  defendant  had  committed  some  act 
wbi(^  brought  him  within  the  Intent  and  mean- 
ing of  the  statute.  In  GommonteeaitA  v.  ifim- 
6aj;,  ion  Mass.  478,  Wells,  J.,  says  that  "the 
nuisance  is  malntaiued  by  prosecuting  therein" 
(in  the  building  or  place)  "the  illegal  traffic;'* 
but  in  the  case  at  har  there  was  no  evidence  of 
a  sale  of  intoxicating  liquor.  The  instruction 
that  "there  was  competent  evidence  in  the  case 
tending  to  prove  the  defendant  guilty"  was 
too  general,  and  not  specific  enough  on  this 
evidence  and  the  question  and  law  of  illegal 
keeping.  A  single  sale  is  insufficient  to  estab- 
lish a  use,  or  warrant  conviction.  See  Cont' 
montcealth  v.  Pattermm,  186  Haas.  419,  SOO. 

Mr.  Andrew  J.  Waiterman,  forthe  Com- 
monwealth: 

The  evidence  objected  to  was  clearly  compe- 
tent and  property  admitted. 

Cbmmtmieealth  v.  Blood,  11  Gray^  74;  Com- 
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monteeatt/i  t.  Certain  Intoxicating  Ijiquort,  110 
Mass.  600;  Chmmonwe(dth  v.  Collier,  134  Mass. 
208. 

The  ruling  requested  by  the  defeodaDt  were 
properly  refused.  No  evfdence  was  Decesaary 
that  the  defendant  maiDtsined  a  nuteance  "  to 
all  good  citizens  residiDg,  Inliabiting.  and  psss- 

OommoniMolth  v.  Buxton,  10  Onqr,  9. 

By  the  Court: 

It  was  not  necessary  for  the  government  to 
proTe  an  act  of  sale  or  offering  for  sale.  It  was 
required  to  prove  that  the  defendant  kept  the 

B remises  and  used  them  for  the  illegal  sale  or 
legal  keeping  of  iDtoxicatiog  liquors,  but  this 
burden  of  proof  may  be  met  bv  other  evidence 
than  that  of  specific  sales.  The  instructions 
given  at  the  trial  were  sufficient  and  appropri- 
ate. Th^  evidence  excepted  to  was  clearly 
competent. 

m-eeptiona  overruled. 


TAUNTON  NATIONAL  BANK 

V. 

Nahum  STETSON. 

1.  This  court  haA  Jnrladictlon,  upon  the 
petition  or  bill  of  any  party  aggrieved, 
to  revise  and  corraet  the  decisions  of 
the  conri  oiUmolwmnvy,  either  in  mat- 
ter of  law  or  of  fact,  except  where  spe- 
cial provision  is  otherwise  made. 

2.  A  Mneral  attaehment  of  all  the  riefat, 
title,  and  interest  which  the  debtor  nad 
in  any  real  estate  in  the  county  is  valid, 
and  is  effectual  to  bind  any  reaJ  es- 
tate iu  the  county,  of  which  the  record 
title  is  in  him. 

8.  An  aaBiflfnment  for  the  benefit  of  cred- 
itors which  provides  for  the  payment 
of  a  promissory  note,  but  reserves  all 
rights  and  remedies  thereon  against  the 
indoTser,  does  not  •xtinflfuiflh  the  debt, 
or  prevent  the  holder  thereof  from 
proving  the  note  as  a  debt  in  ineolven- 
CT'proceeding^  against  the  iodorser,  al- 
though the  property  assigned  is  more 
than  sufficient  to  pay  it;  and  such  hold- 
er has  the  right  to  apply  for  a  warrant 
in  invitum  against  the  estate  of  the  in- 
doraer,  under  the  statute. 

4.  It  Is  not  neoessary  or  proper  that  the 
JndM  of  insolvent  should  be  made  a 
pai^  to  the  proceedings  in  insolvency. 

5.  It  is  not  necessary  that  the  petitioner  in 
the  insolvency  proceedings,  after  his  pe- 
tition was  dismissed  by  the  court  of  in- 
solvency, should  appiv  to  that  court  for 
further  hearlay,  before  bringing  his 
petition  or  bill  In  this  court. 


0 


(FlTmoutli  Filed  November  SB,  U8r.> 

N  appeal.  Bevened. 
Appeal  from  a  decree  of  the  Court  of  In- 
solvency of  Plymouth  CounU,  dismissiDg  a  pe- 
tition praying  that  the  defeDcUnt,  Nahum  Stet- 
son, niigbt  be  adjudged  insolvent,  and  tiiat  a 
warrant  issue  to  tuce  possession  of  hia  estate  for 
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the  benefit  of  his  creditors.  Hearing  in  thi 
Supreme  Judicial  Court  before  C.  Allen,  J. 
who  ordered  such  warrant  to  i8sue.and  retorted 
the  case  for  the  consideration  of  the  full  coun. 
The  facts  are  stated  in  the  opinion. 
Jfr.  Hosea  Kiapnan.  for  defendant: 
The  petiUon  should  have  been  dismiastd, 
(1)  because  plaintiff  liad  not,  lU  any  time  aiocc 
his  petition  to  the  court  of  insolvency  was  dit- 
missed,  applied  to  said  court  for  a  furtfaet 
hearing  to  give  him  an  opportunity  to  introduce 
additional  proof  tomistain  his  petition  (fiaiMfiifi 
V.  Barton,  6  Met.  618);  (2)  because  the  jud^  ot 
insolvency  was  not  made  a  party  to  the  peniioo 
(BandaU  v.  Barton,  eupra;  Oioert  v.  IMortf. 
8  Met.  129:  Agavtam  Bank  v.  Morris,  4  Cnali. 
90;  Winc/teater  v.  Thaper.  129  Mass.  139);  (S\ 
because  it  did  not  appear  that  ao  attacfamenl. 
such  as  the  statutes  in  relation  to  proceeding^ 
in  insolvency  (Pub.  Stat.  chap.  157.  §  112)  rr^ 
quire,  had  boiNi  made  (Deantii  v.  Saf^  11 
Met.  288). 

The  evidence  dfered,  tending  to  prove  thu 
all  of  the  creditors  of  the  Bndgewater  Iron 
Company  had  signed  the  composition  agree- 
ment, and  that  the  assets  of  said  ccnnpaDr, 
held  imder  said  agreement^  were  largely  in  ei- 
cess  of  all  the  debts  of  said  company,  aluwld 
have  been  admitted. 

Under  Pub.  Stat.  chi^).  1S7,  g  15,  if.  upmii 
hearing,  the  judge  of  insolvency  is  for  any  canae 
satisfied  that  proceedingsupontheapplicstioa of 
a  creditor  or  creditors  ought  to  be  stayed,  be  aball 
order  the  proceedings  to  be  stayed  and  dismissed 
This  provision  of  the  statute  leaves  the  matter 
entirely  in  the  discretion  of  the  Judge  of  insol- 
vency, and  his  Judgment  and  finding  uptm  Has 
matter  is  not  sub^t  to  the  revision  of  tbtf 
court 

Mem*.  J.  M.  Morton  and  B.  4,  Faller, 

for  plaintiff: 

The  petition  in  this  case  is  brought  ander  Ref^. 
Stat.  chap.  1S7,  g  15.  This  jurisdiction  extends 
to  the  reviewing  by  this  court  of  the  decisioDt 
of  the  insolvent  court  in  matters  of  faclaswell 
as  of  law. 

LaneaHer  v.  Choaie,  S  Allen,  S80. 

The  defendant  claimed,  at  the  bearingiDtbi» 
court,  that  there  was  no  such  attachment  u 
could  be  made  the  foundation  of  proceediagK 
tn  inmtum. 

The  plaintiff  submits  that  the  attachment  vas 
good  and  valid.  To  constitute  a  valid  attacb- 
ment  of  real  estate,  it  is  not  necessary  that  Uk 
real  estate  attadied  should  be  qieciflcally  d^ 
scribed  in  the  officer's  return. 

WhiUtker  v.  Sumner,  9  Pick.  806;  7Vi»(<»r  t. 
MiJier,  11  Pick.  841;  iVaWv.  fPA«efer,  6 Gray. 
S20:  Woodtmrd  v.  SaHweU,  139  Masa  210: 
Crotby  V.  AUffit.  S  Me.  4fi0|  Cutler.  InacdT.  L 
4th  ed  p.  145. 

There  is  no  resson  for  holding  that  the  woid 
"  attachment,"  as  used  in  Uie  insolvent  la«, 
lias  a  meaning  different  from  that  when  ii  v 
used  elsewhere. 

nonmton  v.  Snow,  4  Cush.  138. 

The  defenduit  was  not  discharged  or  ideasnl 
by  reason  of  the  plaintiff's  executing  tbis  in- 
strument. 

lijiev  V.  suit,  114  Mass.  120;  Sokier  v.  Ler- 
jff0,6Gush.  S87;  Flattery,  tfnen. 8 AUen, 44L 

The  aarignment  of  the  Bridnwoter  Jna 
Company  to  the  tiustm  cannoLbe  IhU  locf>- 
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ente,  in  any  way.  as  a  payment  or  discharge  of 
ibepetitioner'a  ootes. 

JMofciMm  T.  Mtiaeomet  Nat.  Bank,  180  Mass. 
13S;  SaHfTT.  Laring,wpra:  FaUery.  ^oper. 

It  is  evulent  that  the  decfsfon  of  the  Judge  of 
tbe  insolvent  court  was  based  on  an  erroneous 
new  of  the  effect  of  the  assignment  of  the 
Bridgewater  Iron  Company  on  the  plaintiff's 
rigfata,  SB  matter  of  law;  hence  there  was  no  oc- 
casion for  the  plaintiff  to  apply  to  that  court  for 
le&TC  to  lotroduoe  further  evidence. 

Tbe  i^tiff  was  not  bound  to  wait  ttU  the 
Kttlenient  of  tbe  affairs  of  the  Bridgewater 
Iron  Co. 

fit  Clemfru,  8  Nat.  Bankr.  Reg.  284. 

Tbe  judge  of  insolvency  should  not  be  Joined 

a  daraoant. 

mnduMer  v.  Thamr,  139  Mass.  129. 

Pub.  Stat.  chap.  157.  §  IIS,  relates  only  to  a 
penon  who,  by  acddent  or  mistake  or  other 
iofflcieiit  cause,  has  failed  to  dissolve  an  attach- 
nentvitbin  the  time  lequfred  byg  lia. 

Morton,  Gh,  J.,  delivmd  tbe  opinion  of 

the  court: 

Uitder  Pub.  Stat.  chap.  157,  §  15,  this  court 
bM  jurisdiction,  upon  the  petition  or  bill  of  any 
patj  legrieved,  to  revise  and  correct  tbe  de- 
drioos  of  a  court  of  insolvency,  either  in  mat- 
loiof  law  or  of  fact,  except  where  special  pro- 
jiaoD  Is  otberwise  made.  Lancaster  v.  Choate, 
')  AUni,  5S0.  Tbe  question  in  the  case  before 
m  is,  therefore,  whether,  upon  tbe  facts  shown 
in  Itais  court,  a  warrant  should  issue  against 
ibe  estate  of  the  respondent. 

The  fanolvoicy  law  provides  that,  if  a  person 
vbott  goods  or  estate  are  attached  upon  mesne 
piDeess  in  a  civil  action  for  the  sum  of  $100  or 
npwirds,  founded  upon  a  demand  in  its  nature 
ptoTible  against  the  estate  of  an  insolvent 
debtOT,  has  not.  before  the  return  day  of  such 
proeese,  dissolved  the  attachment  in  the  man- 
m  prescribed  by  law,  any  of  bis  creditors 
vboaeclaims  provable  against  his  estate  amount 
to  1100  may  apply  by  petititHi  to  have  his  estate 
Ktztd  and  distributed  under  the  insolvent  laws; 
•od,  the  facts  set  forth  in  the  petition  appear 
10  be  true,  a  warrant  is  to  Issue  against  the  es- 
ute  of  tbe  debtor.   Pub.  Stat.  chap.  157. 

In  the  case  before  us,  it  appears  that  on  Au- 
16. 1886,  a  general  attachment  of  all  the ; 
liPit.  title,  and  ^terest  which  the  respondent 
bid  fa)  any  real  estate  in  the  county  of  Ply- 
Qtraib,  was  made,  in  an  action  by  a  creditor, 
upon  a  debt  of  more  than  $100,  which  was,  in 
Ui  nature,  provable  against  the  estate  of  an  in- 
wlTent  debtor:  and  Uiat  such  attachment  has 
>»nr  been  dissolved.  It  further  appears  that, 
at  the  time  tbe  attachment  was  made,  the  re- 
■PONient  bad  "  the  record  title  of  certain  real 
•^We  in  mid  conn^  of  Plymouth."  It  is  the 
law  of  this  Commonwealth  that  such  a 
^Dera]  attachment  is  valid,  and  is  effectual  to 
uDd  iD^  ml  estate  in  the  county,  of  which  the 
"fwd  tifle  is  in  the  debtor.  Taylor  v.  Mixter, 
»  Plek.  841:  Pratt  v.  Wheeler,  6  Grav,  520; 
Iro«(iMTriv.S(irt(««,  129  Mass.  810.  The  re- 
^nit  feUes  upon  Dennit  v.  8a^,  11  Met. 
^  There  are  some  expreadom  In  the  opinion 
vUcb,  fr  taken  apart  from  their  context  and 
reginled  as  Intended  as  statements  of  general 
tUm. 
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principles,  would  support  the  respondent's 
claim.  But  in  that  case  tbe  return  of  the  offi- 
cer was  that  he  had  attached  the  right,  title, 
and  interest  of  the  debtor  to  any  red^estate  in 
tbe  county,  and  there  was  ooevidenoe  that  tbe 
debtor  had  any  real  estate  which  was  subject 
to  attachment;  and  the  decision  was  that  such 
return  was  not  conclusive  evidence  of  an  actual 
attachment.  In  the  case  at  bar,  as  we  have 
seen,  the  return  of  the  ofBcer  was  supplement- 
ed by  proof  that  the  debtor  had  real  estate  in 
the  county  of  Plymouth,  upon  which  the  at- 
tachment operated. 

We  come  next  to  the  question  wbetter  the 
petitioner  Is  a  creditor  enntled  to  maintain  this 
petition.  It  is  tbe  holder  of  three  promissorr 
notes,  each  for  tbe  sum  of  $1,OOU,  and  each 
signed  by  the  Bridgewater  Iron  Company,  pay- 
able to  the  respondent,  and  by  him  indorsed  to 
the  petitioner.  Each  of  said  notes  was  duly 
protested  at  maturity,  and  due  notice  given  to 
the  respondent.    Prima  /arte  this  was  a  debt 

Srovable  gainst  tbe  respondent  as  an  Insolvent 
ebtor.  But  the  respondent  put  in  evldencean 
indenture  by  which  the  Bridgewater  Iron  Com- 
pany assigned  all  its  property  to  trustees  for 
tbe  benefit  of  Its  creoitors,  which  indenttire 
was  extended  by  tbe  petitioner  and  other  cred- 
itors. This  indenture  contains  the  following 
provision:  "And  tt  is  further  expressly  pro- 
vided and  agreed  that  no  bolder  of  any  prom- 
issory note,  draft,  bill  of  exchange,  check,  or 
other  debt  to  which  the  said  Bridgewater  Iron 
Company  is  a  party,  whether  as  drawer,  io- 
dorser,  guarantor,  surety,  maker,  Joint  maker, 
or  otherwise,  and  upon  which  any  other  per- 
son, firm,  or  corporation  is  absolutely  or  con- 
tingently liable,  whether  as  drawer,  indoraer, 
guarantor,  suretv,  maker.  Joint  maker,  or  other- 
wise, does,  by  signing  or  executing  these  pres- 
ents, release  or  discharge  such  other  person, 
firm,  or  corporation  therefrom,  or  in  any  man- 
ner impair  his  or  their  Habilitv  thereon;  but,  on 
tbe  contrary,  every  such  holder  hereby  fully 
reser^'es  all  rights  and  remedies  thereon  against 
any  and  all  such  persons,  firms,.or  corporations, 
and  tbe  same  may  be  as  fully  enforced  as  if 
these  presents  had  not  been  executed." 

We  need  not  consider  what  would  have  been 
the  ^ect  of  the  indenture  if  it  had  not  con- 
Cained  this  provision.  By  this  clause  tbe  pe- 
titioner, in  tbe  clearest  manner,  fully  reserved 
all  rights  and  remedies  which  it  had  against 
the  respondeift  as  indorser  of  notes  signed  by 
the  Bridgewater  Iron  Company.  It  would 
clearly  have  a  right  to  maintain  an  action  at 
law  on  the  note  against  tbe  respondent,  as  in- 
dorser, and  it  is  equally  clear  that  it  could  prove 
the  debt  in  insolvency  proceedings  against  tbe 
respondent.  Tcbeff  v.  Ellis,  114  Mass.  120; 
Dic&inton  v.  Metacomet  Nat.  Bank,  180  Mass. 
182. 

Tbe  assignment  to  trustees  did  not  payor  ex- 
tinguish the  petitioner's  debt  against  the  prin- 
cipal debtor,  the  maker  of  the  note.  To  hold 
this  would  nullify  the  careful  provision  which 
we  have  cited  aoove.  It  reserved  its  rights 
against  the  indorser,  and  these  rights  would 
continue  until  the  notes  are  paid  either  by  the 
makers,  trusteea.  or  indorser.  Therefore  the 
evidence  <^ered  by  the  defendant  to  prove  that 
the  property  received  by  the  trustees  is  more 
than  sufficient  to  pay  all  ^e,cr§^^t@(o/^Je 
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Bridgwater  Iron  CompaDy  was  properly  re- 
jected. If  the  fact  be  true,  it  could  not  take 
away  the  right  which  the  petitioner  has  to  pro- 
ceed, by  any  appropriate  remedy,  against  one 
who  is  liable,  as  indorser  or  otherwise,  upon  the 
notes  of  the  Iron  Company.  It  follows  that  the 
petitioner  ia  a  credHor  who  bad  the  right  to  ap- 
ply for  a  warrant  in  invitum  against  the  re- 
■Bpondenl.  under  the  statute. 

The  two  questions  we  have  considered  are 
the  only  substantifU  questions  raised  by  the  re- 
part.  It  is  not  neceasanr  or  proper  that  the 
judge  of  insolvency  should  be  made  a  pnrtj  to 
the-  e  proceedings.  Wineheat^  v.  T^amr,  139 
Mass.  139. 

The  claim  of  the  respondent  that  the  peti- 
tioner, after  his  petition  was  dismissed  by  the 
rourt  of  insolyency,  should  have  applied  to  that 
court  for  a  further  hearing,  before  bringing  bis 
petition  or  bill  in  this  court,  cannot  oe  sus- 
tained. We  know  of  no  law  which  reouires 
such  application  or  further  hearing.  It  follows 
that  the  order  of  the  judge  of  insolvency,  dis- 
missing the  petition,  should  be  reversed,  and 
an  order  be  made  directing  the  judge  of  insol- 
vency to  issue  a  warrant  upon  the  petition. 

Decree  aerardin^y. 


John  U.  GALLAOHAN 
e. 

D.  Webster  WHITMARBH  et  ai. 

The  notice  required  to  be  given  by  Pub. 
Stat.  chap.  168,  32,  to  tiie  judeiuent 
creditor,  of  the  defendaqt's  desire  to 
take  the  oath  for  the  rehef  of  poor 
debtors,  ifi  sufficiently  served  by  giv- 
ing to  the  creditor's  attorney  the  origi- 
nal notice,  instead  of  the  attested  copy. 

(Brtotol — Filed  November  2a.  1887.) 

ON  appeal  from  judgment  of  Superior  Court 
in  favor  of  plamtiff.    Judgment  for  d^end- 
antt. 

This  is  an  action  of  contract  on  a  recogni- 
zance entered  into  with  the  plaintiff,  the  judg- 
ment creditor,  by  the  judgment  debtor,  the  de- 
fendant Whitmarsh,^ — who  was  dted  in  and 
examined  before  C.  A.  Reed|  a  master  in  chan- 
cery, as  provided  by  Pub.  Stat.  chap.  163.  ^  17, 
cl.  1,  as  principal,— and  by  Alvin  Cf.  Brownell, 
the  otlier  defendant,  as  surety. 

The  defendant  Whitmarsh  was  defaulted, 
and  Brownell  alone  defends. 

The  only  alleged  breach  of  the  recognizance 
whereby  the  plaintiff  seeks  to  recover  Is  the 
fact  that  the  notice  required  to  be  given,  by 
Pub.  Stat.  chap.  162,  g  82,  to  the  judgment 
creditor^  his  agent,  or  attorney,  was  served  on 
the  plamtiff's  attorney,  residing  In  Taunton 
aforesaid,  the  plaintiff  creditor  being  at  that 
time  out  of  this  Slate,  by  Thomas  O.  Falvey,  a 
deputy  sheriff  in  and  for  said  county,  by  deliv- 
ering to  said  attorney  in  band  the  original 
magistrate's  notice  September  38, 1886,  instead 
of  an  attested  copy  thereof,  said  notice  being 
tbe  only  notice  served  at  any  time  upon  said 
judgment  creditor,  his  attorney,  or  agents. 

Plalnttff's  attorney  did  not  appear  at  tbe  time 
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ana  place  appointed,  or  at  an  adjonmment 
thereof,  and  the  magistrate  admitted  said  Whh- 
marsh  to,  and  he  did  take,  the  oath  prescribed 
by  law  for  the  relief  of  poor  debtors,  nehba 
tbe  judgment  creditor  nor  any  person  m  Us  be- 
half being  present. 

It  was  agreed  that,  upon  substaDtiaHy  the 
above  statement  of  facta,  the  case  might  he 
tried,  and.  If  tbe  plaintiff  was  entitled  to  recover, 
execution  was  to  issue  against  the  defendant: 
otherwise  judgment  to  be  entered  for  defend- 
ant 

Judnnent  was  ordered  to  be  enta<ed  for  the 
plalntin,  from  which  judgment  defaidant 

Brownell  appeals. 

Mr.  L.  E.  White,  for  defendant  Brownell: 

A  liberal  view  Is  td^en  by  the  court  in  pro- 
ceedings which  require  a  substantial  rather 
than  a  literal  compliance  with  the  statutes. 

WiUiams  v.  KinOaU,  185  Mass.  413.  See 
Young  v.  Capen,  7  Met.  887;  Btmey  v.  Brigs*. 
2  Met.  183.  See  also  CoUint  v.  D&uglatt.  1 
Gray,  167;  Fierce  v.  Pkmipt.  101  Mas.  31S: 
Salmon  v.  Nation,  109  Mass.  216;  Hill  v.  Bart 
lett,  124  Mass.  899;  Dana  v.  Carr,  Id.  897;  Cttt- 
man  v.  Tootofp,  129  Mass.  451. 

Tbe  service  of  the  original  notice  hi  this  case 
gave  the  attorney  full  and  ample  notice,  and 
could  not,  by  any  possibility,  have  misled  him. 
This  point  has  been  expressly  decided  in — 

Baton  v.  Miner,  5  N.  H.  542. 

Had  tbe  attorney,  either  at  the  time  of  ser- 
vice or  at  the  hearing,  objected  to  the  suffidencr 
of  the  service,  or  hai  the  magistrate  adjudged 
it  insufficient,  a  new  notice  could  have  bem 
issued,  as  provided  bv  Pub.  Stat.  chap.  168. 
§  88;  or  the  suretv  couid  have  surrendered  tbe 
debtor,  as  provided  by  Pub.  Slat.  chap.  162, 
§  63,  and  have  been  relieved  from  all  liabOitr. 

The  debtor  and  his  surety  did  eveiythin^r' 
which  tbe  statutes  required  of  them,  and  cannot 
be  held  to  answer  for  the  mistakes,  if  any,  of  tbe 
magistrate  or  officer. 

WiUii  V.  Hoieard,  7  Allen,  266;  O'Cbniwffv. 
Bopey,  136  Mass.  810;  Chamberlain  t.  Bomi,  I 
Gray.  ITS;  BUioU  v.  Wittit,  1  Allen,  4«1 ;  JVer 
eilea  v.  Stone,  119  Mass.  465. 

Mr.  Frederick  V.  Fnller,  for  plaintifl: 

The  notice  of  the  desire  of  tbe  defendant 
Whitmarsh  to  take  the  oath  for  the  relief  of 
poor  debtors  (Pub.  Stat.  chap.  162,  §  82),  served 
upon  the  attorney  of  the  Judgment  creditor 
(the  plaintiff),  was  defective,  Irregular,  and 
void,  thereby  rendering  the  debtor's  subsequent 
discharge  of  no  effect.  This  notice  is  impcff- 
tant,  Is  the  initiation  of  a  new  proceeding,  b> 
the  basis  of  the  debtor's  application  to  take  tbe 
oath,  and  Is  open  to  any  leeal;objection8  to  tbe  , 
regularityjof  tbe  preliminary  proceedings. 

S/i€d  V.  TVfertOTi,  8Gray,  344.  See  Pub.  8Ut. 
cbap.  168,  %  38. 

The  decuioos  of  this  Commonweahh  bave  ' 
held  the  debtor  to  s  strict  observance  of  tbe 
statutory  provisions,  as  in  WUliava  v.  Kimball. 
185  Mass.  411.  ' 

SeealsoFottTw  v.  Cfctpfn,  7Met.  287;  PutMm  I 
V.  fMngley,  11  Pick.         SloMon  v.  Brotm,  20 
Pick.  439, 

The  officer's  return  is  most  essential,  that  the 
magistrate  may  acquire  jurisdiction.  I 
Williamt  v.  Kimball,  tupra. 
There  has  been  no  waiver  of  anv  of  the  lights  | 
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ire  Kirice.  There  was  no  attendance  by  anj 
one  in  his  behalf,  at  the  hearing. 

Tbe  question  is  whether  service  was  made  in 
compliuice  with  the  terms  of  the  statute. 

Soule,  J.,  in  OuUer  t.  Boyd,  134  Mass.  181. 

The  statute  regulates  and  piDvldes  the  means 
for  tbe  surety  to  escape  liability  by  a  stirrender 

tbe  debtor. 

Mtrnll  V.  Prijias.  7  Haas.  AM;  Pub.  Bttf. 
«fasp.  163,      68.  04. 

Field.  J.,  delivered  the  ofHalon  of  the 

<oart: 

It  appears,  by  the  agreed  statement  of  facts, 
that  "  Uie  only  alleged  breach  of  tbe  recognir 
WDce  whereby  the  plaintiff  seeks  to  recover  is 
tbe  fact  that  tbe  notice  required  to  be  given  by 
Pub.  Stat.  chap.  163,  §  ^.  to  tbe  Judgment 
creditor,"  etc.,  was  served  by  the  officer  ^vlng 
in  band  to  tbe  creditor's  attorney  the  on^nd 
notice  instead  of  an  attested  copy.  Atthear^- 
meiit  it  was  contended,  among  other  things, 
that  tbe  subsequent  proceedings  before  the  ma- 
zistrale  were  void,  because  he  could  not  have 
ntd  before  bim  tbe  notice  with  the  officer's 
return  of  service  upon  it  Tbe  record  of  the 
DiuiBtrate  is  xtnA  baoie  us,  and  U  is  consistent 
vito  the  asreed  statement  of  facts  that  the  of- 
ficer served  the  original  notice,  and  made  bis 
return  to  the  ma^isiirate,  upon  an  attested  copy. 
We  are  not  required  to  determine  the  validity 
irf  these  subsequent  proceedings. 

In  Toung  v,  Ca^n,  7  Met.  387,  it  was  held 
thu  reading  a  notice  to  a  creditor  was  "  not  a 
compliance  with  tbe  statute,— literal  or  substan- 
tial, "— w  hicb  required  that  tbe  notice  be  served 
by  delivering  an  attested  copy;  and  it  was  said 
"that  tbe  service  required  1^  statute  is  mani- 
festly more  t>eneflcial  and  useful  than  read- 
in?." 

It  is  manifest  tbat  delivering  the  original  no- 
tice is  as  beneficial  and  useful  to  the  creditor 
as  detivering  an  attested  copv.  The  argument 
it  tbat  there  must  be  a  literat  compliance  with 
tbe  statute,  and  tbat  tbe  statute  requires  sendee 
hj  an  atteucd  copy.  That  errors  in  the  terms 
d  tbe  notice  wbicu  have  no  tendency  to  mis- 
lead the  creditor  do  not  make  it  insufficient,  if 
properlv  served,  has  lieen  often  decided.  Cai- 
man y'Toomey,  139  Mass.  4-57. 

In  WUimr  v.  Ripley,  134  Mass.  468,  the  court 
rercned  a  Judgment  entered  upon  default  in  a 
writ  cf  entry,  because  an  attachment  of  the 
defendant's  property  bad  been  made,  and  the 
service  of  the  writ  was  by  leaving  an  attested 
copy,  and  not  by  leaving  an  original  summons. 
The  statutes  then  in  force  provided  that  "when 
goods  or  estates  are  attached,  etc.,  there  shall 
ue  a  BqMrate  summons,  to  be  served  on  the  de- 
fendant after  tbe  attachment;  and  tbe  service 
tbertof  shall  be  a  sufficient  service  of  the  origi- 
nal summons."  Gen.  Stat.  chap.  33,  ^  11 .  This 
aeparate  summons  was  required  to  be  served 
by  delivering  it  to  the  defendant,  or  by  leaving 
it  for  bim;  but  an  original  summon?  without  an 
attachment  was  required  to  be  served  by  read- 
ing it  to  the  defendant,  or  by  delivering  to  him 
u  attested  copy,  or  by  leaving  Kich  copy  for 
bin.  Id.  1^  38.  A  separate  mimmona  imornu 
the  defendant  that  bis  goods  or  estate  have  been 
attached,  to  an  amount  esroressed  in  tbe  sum- 
DtoDs,  wbHe  tbe  writ  contaiDs  only  a  summons 
to  attach  tbem.  Stat.  1784,  chap.  88,  g  1.  Tbe 
^illAsa. 


two  are  not  literally  or  substantially  duplicates, 
or  copies  one  of  the  other. 

In  tbe  case  at  bar  the  service  of  the  notice 
was  not  the  commencement  of  tbe  proceedings. 
Tlie  defendant  Whitmarsb  had  been  arrested 
upon  execution,  and,  desiring  to  take  the  oath 
for  the  relief  of  poor  debtors,  but  not  desiring 
a  time  fixed  for  his  examination,  had  entered 
into  a  recognizance  with  Browoell,  the  other 
defendant,  as  surety,  before  a  magistrate,  pur- 
suant to  Pub.  Stat.  chap.  163,  g  88.  The  notice 
given  was  for  the  purpose  of  informing  the 
creditor  that  Whitmarsb  desired  to  take  tbe  oath 
at  a  certain  time  and  place  expressed  In  tlie  no- 
tice. Tblsnotice  must  bein writing,  andsigned 
by  themagistratein  his  official  capacity.  Id.^  81. 
Tbe  contents  of  theoriginal  and  of  the  copy  are 
the  same.  The  statute  iatended  that  the  credi- 
tor should  have  a  notice  in  writing,  in  order 
to  ensure  the  certainty  which  a  writing  gives. 
But  whether  the  officer  should  deliver  the  origi- 
nal and  return  a  copy,  or  tbe  reverse,  is  a  mat- 
ter of  statutory  regulation,  made  for  the  pur- 
pose of  directing  tbe  manner  in  whicb  the  notice 
should  be  aerv^.  So  far  as  tbe  rights  of  tbe 
creditor  are  concerned,  we  think  that  the  servit^ 
in  this  case  was  a  substantial  compliance  with 
tbe  statute,  and  that  a  literal  compliance  was 
lumecessaiy.   See  Baton  v.  JffwT,  5  N.H.  643. 

Jnt^mentfar  defendant*.  i 


Charles  W.  BEARS 

Mrs.  H.  F.  LELAND, 

1.  One  who  has  obtained  peraonal  prop' 
mrtj  under  a  eonditional  sale  ma^ 
mortMure  it,  and  such  uiortgage  is 
▼abUa  atibouKh  the  sale  to  him  was  lia- 
ble to  be  defeated  by  nonperformance 
of  the  condition. 

3.  One  who  obtains  from  the  mortgagee  an 
aMimment  of  such  mortgage,  and  of 
all  hiB  interest  in  the  mortgaged  prop- 
erty, cannot  maintain  au  action  to  re- 
cover back  the  consideration  money 
paid  for  such  assignment,  upon  the 
ground  of  a  mistake  in  regara  to  the 
value  of  the  mortgagee's  interest,  there 
being  no  warranty  or  fraud  or  mi^ 
representation  on  the  part  of  the  mort- 
gagee. 

8.  Whereonevolnntaril^piirehaMssach 

right,  title,  or  interest  in  property  as  an- 
other may  have,  even  if  both  parties  are 
in  error  as  to  the  extent  or  value  of  that 
title  or  interest,  or  even  if,  in  fact,  the 
seller  has  no  right,  the  purchaser  can- 
not  eomplaiii  that  such  riffht  Is  of  less 
value  than  he  fuiticlpated,  or  Is  of  no 
value,  where  there  is  no  fraud  or  mis- 
representation on  the  part  of  the  seller. 

(Woroester — Filed  November  28, 18B7.) 

A  PPGAL  tiom  decree.  Deerte  atutained. 
a.  Therespondentheldachattelmortgagepur- 
porting  to  cover  the  property  mentioned  therein. 
The  complainant  having  attached  tbe  property 
therein  contained  as  the  property  of  the  mort- 
g.gor,  Engeoe  M.  Worthing,  n^g,  -" 
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mortgage,  s^d  respondeDt,  through  her  agent 
and  bmbaDd,  H.  F.  Leiand,  believing  the  said 
mortgage  to  be  valid,  demanded  the  sum  a1- 
legeato  be  secured  said  mortgage,  to  wit: 
the  sum  of  $800,  representing  said  mortgage  to 
be  an  incumbrance  upon  said  property.  The 
complainanl,  believing  said  mortgage  to  be  a 
subsisting  and  valid  lien  and  incumbrance  up- 
on said  property,  paid  said  respondent  said  sum 
of  $800,  and  thereupon  the  said  respondent 
transferred  said  mortgage  &nd  note  supposed  to 
be  secured  thereby  to  the  complainant. 

Defendant  duty  demurred  to  the  bill  of  the 
plaintiff,  and  upon  argument  the  court  de- 
creed that  tlie  demurrer  be  sustained,  from 
which  decree  plaiatifl  amioaled. 

Further  facts  are  sidociently  stated  in  the 
opinion. 

Mr.  W.  A.  Oil*,  for  plaintiff: 

The  circumstances  as  shown  by  the  fitcts 
bring  the  cause  within  the  equity  Jurisdiction 
of  the  court,  upou  the  gro\ind  of  a  mutual  mis- 
take as  to  the  essential  part  of  Uie  transaction. 

Story,  Eq.  10th  ed,  §g  141-143  a,  b;  Allen 
V.  Hammond,  36  V.  8.  II  Pet.  71  (»  L.  ed. 
886);  2rick  v.  Fulton,  8  Gratt  198:  BaiUy  v. 
Jame$,  11  Gratt.  468. 

There  Lb  no  remedy  at  Uw  to  set  adde  a  con- 
tract entered  into  by  mutual  mistake,  where 
there  is  neither  fraud  nor  deceit.  There  was 
no  warranty  of  title,  and  tiie  note  was  indorsed 
without  recourse,  ho  that  no  acUon  would  lie  on 
the  contract  of  assignment  or  on  the  indorse- 
ment of  the  note. 

See  Jones  v.  lluggeford.  3  Met.  519. 

3fr.  Oeorgre  H.  Hellen,  for  defendant: 

There  is  no  common-law  right  to  attach  per- 
sonal property  subject  to  mortgage. 

JoD^,  Chat.  Mort.  §  555. 

It  Is  a  right  conferred  by  statute  (Pub.  8tat. 
chap.  161,  §  74  ff),  and  the  object  of  the  stat- 
ute is  to  protect  (he  interests  of  the  mortgagee, 
while  fully  recognizing  the  rights  of  tne  at- 
taching creditor. 

Qranner  v.  Kdlogg.  8  Gray,  490. 

Worthing,  the  mortgagor,  had  possession  of 
the  property  under  a  contract  of  conditional 
sale,  and  had  a  right  to  mortgage  it;  and  the 
mortgage  was  valid  and  subsimng  in  Mrs.  Ice- 
land's hands. 

Grompton  v.  Pratt,  lOS'Maas.  265;  J)ay  v. 
Batsett,  102  Mass.  445. 

By  the  aadgnment,  Urs.  Leiand  conveyed  to 
Hr.  Sears  all  her  "  right,  title,  and  interest "  in 
the  mortj^ge,  whatever  that  might  be. 

An  assj^nment  vests  in  the  assignee  all  the 
interest  of^tbe  assignor, 

Jones,  Chat.  Mort.  §g  502,  508. 

There  is  no  warranty  of  title  by  assignor  to 
as^gnee  of  personal-property  mortgage, 
r  done*  V,  Huggtford,  8  Met.  516;  Horne  v. 
Briofft,  98  Mass.  510. 

The  ground  of  relief  sought  by  this  bill  is 
accident  or  mistake.  Fraud  is  not  alleged.  It 
was  for  Mr.  Sears's  benefit,  for.  if  he  had  not 
satisfied  the  claim  of  the  mortgagee,  his  attach- 
ment would  have  failed. 

Mrs.  Leiand  used  good  faith  in  her  dealing 
with  Mr.  Sears.  The  fact  of  an  outstanding 
title  in  a  third  party  was  equally  unknown  to 
both,  and  the  means  of  information  were  equal- 
ly open  to  both.  Equity  will  not  Interfere  in 
such  cases. 
740 


Story,  Eq.  Jurisp.  §§  149-151;  Etting  t_ 
Bank  of  U.S.  U  U.  S.  11  Wheat.  69  <6  L. 
ed.  419);  Laidiaw  v.  Organ,  IS  U.  S.  S  Wheat. 
178  (4  L.  ed.  314).  and  cases  cited. 

Devens,  J.,  delivered  the  opinloo  <rf  the 

court: 

By  the  bill  of  the  plaintiff,  as  amended,  it 
appears  that  Worthing  was  in  possession  of  the 
property  mortgaged  (which  was  afterward^  at- 
tached "by  the  plaintiff),  under  a  conditional 
sale,  altbougb  nothing  had  been  paid  thereon: 
and  the  eolations  oi  such  sale  had  not  been 
complied  with.  The  defendant  had.  upon  the 
attachment  of  the  property  by  the  plaintiff,  de- 
manded the  amount  due  upon  her  mortgage. 
The  plaintiff  paid  the  same,  and  the  defendant 
then  assigned  to  him  all  her  right,  title,  and  in- 
terest in  the  mortgage.  The  plaintiff  now 
claims,  upon  the  ground  that  such  morteage 
was  invalid,  to  recover  back  from  the  defend- 
ant the  amount  paid  by  him  upon  said  mort- 
gage, together  with  certain  expenses  to  which 
he  has  t)een  subjected,  upon  the  ground  that 
said  payment  was  made  under  a  mutual  mistake 
as  to  the  validity  of  the  mortgage.  Whether 
the  plaintiff  should  pay  his  mortgage  or  not 
was  a  matter  at  his  own  option,  and  the  de- 
fendant was  compelled  to  accept  such  psy- 
ment  or  lose  her  rights  by  virtue  of  it.  We  do 
not  perceive,  upon  the  case  as  stated,  thai  the 
mortgage  was  mvalid  as  a  security,  even  if  it 
was  in  fact  valueless.  The  mortgagor.  Worth- 
ing, having  obtained  the  property  und^  a  con- 
ditional sale,  had  a  risfat  to  mortgage  it,  and, 
in  the  han(b)  of  the  defendant,  the  security  was 
a  valid  and  subsisting  one.  He  had  the  pos- 
session of  the  property  and  right  to  posseasfoo, 
and  could  dispose  of  the  property  with  his 
right  therein,  even  if  the  sale  to  him  was  liable 
to  be  defeat€Hl  by  nonperformance  of  the  con- 
dition. Day  V.  BoMett,  102  Mass.  44C;  Gromp- 
ton V.  Pratt,  105  Mas&  255.  Of  the  right 
which  defendant  had  to  comply  with  the  eca- 
dittons  of  the  sale,  she  has  been  deprived  I7 
the  act  of  i^ntiff. 

But  if  this  were  otherwise,  and  if  the  mort- 
gagor had  no  property  or  right  in  the  articles 
mortg^ed,  the  plaintiff  bas  no  ground  of  com- 
plaint against  the  defendant.  The  plaintiff  ob- 
tained from  the  defendant  an  assignment  of  nil 
her  interest  in  the  mortgaged  property;  hot 
there  was  no  warranty,  and  the  worda  chosen 
were  apt  to  express  a  conveyance  of  such 
right,  title,  and  interest,  If  any.  as  she  might 
have.  Where  the  subject  of  a  contract  has  no 
existence, — as  where  two  parties  contract  as  to 
the  sale  of  a  horse  which,  without  the  know- 
led»-  of  either,  is  dead,— the  contract  may  in 
deMl  be  rescinded.  But  this  principle  has  no 
application  where  one  voluntarily  purdiases 
such  right,  title,  or  interest  in  prop^y  as  an- 
other may  have,  even  if  both  parties  are  in 
error  as  to  the  extent  or  value  of  that  titlf  or 
interest,  or  even  if  in  fact  the  seller  has  no 
right.  The  subject  of  the  contract  is  sudi 
right,  title,  or  interest  as  may  exist.  Unlm  the 
plaintiff  bad  satisfied  this  mortgage  within  the 
time  prescribed  by  the  statute,  bis  attacbiaeat 
would  hive  failed,  as  the  mortgagor  and  fan 
debtor  were  the  same  peiwn.  Pub.  Stat  cbap- 
161,  §g  74.  76.  It  was  for  him  to  detemiiae 
whether  it  was  for  his  interest  to  pay  it  mm) 
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oUiiD  the  rights  of  the  mortgagee.  He  cannot 
BOW  ctHuplain  tbat  this  right  is  of  lesB  value 
tbaa  be  anticipated.  He  baa  received  all  he 
pncbaKd.  2to  fniid  or  misrepresentatioD  on 
the  put  of  the  defendant  is  alleeed,  and  it  is 
DOt  uBportant  Uiat  she  supposed  uie  was  part- 
with  a  mare  valoable  right  than  she  in  fact 

pOMMKd. 


OOMHONWEALTH  of  HaBsachosetts 

V. 

Elmer  TU^^R 

1.  It  is  as  obnozions  to  the  statute  for- 
hiJilliig  the  mbjectiiiir  an  animal  to 
nnneoessary  aDflTeriaK  (Pub.  Stat.  chap. 
S07,  t£  53),  to  wantonly  torture  a  wild  ani- 
mal held  in  BubjectioD  by  force,  as  a 
tame  animal. 

ITfae  statute  does  not  require  either  the 
allegation  or  proof  of  tortnre  or  crael- 
t^r  except  as  involved  in  unoecessary 
mifering  knowingly  and  willfolly  per- 
mitted. 

1  The  word  *«aiibnal.**  in  thestatate,  in- 

etades  all  Isrrational  beings, 
i  The  statata  does  not  aimly  to  foxes 

io  theirnatnral,  free  oondluon,  but  only 
when  they  are  In  the  dominion  and 
emstody  of  man.  The  rifirbt  to  kill  a 
Gai>tive  fox  does  not  involve  the  right 
to  LDflict'  onnecessary  sajTerlng  upon 
it  in  the  manner  of  its  death. 

6-  It  cannot  be  »aid,  as  matter  of  law.  that 
throwinu  «.  captive  fox  among  doga, 
to  be  mangled  and  torn  by  them,  is  not 
exposing  it  to  imnecesBary  snnering. 

9.  By  letting  loose  the  fox  for  the  purpose 
of  being  aanted  hy  the  dogrs.  the  de- 
fendsnt  permitted  It  to  be  subjected  to 
all  the  maSaring  which  naturally  fol- 
lowed its  being  hunted.  It  was  the  act 
of  the  defendant,  when  he  had  the  cus- 
tody, that  put  It  within  the  power  of 
the  dogs;  and  it  is  immaterial  tnat  they 
were  restrained  for  five  minutes  before 
starting  in  fresh  pursuit. 

7.  Tbt  defendant  can  only  avail  himself  of 
formal  def<Bets  in  the  complaint  by 
taking  objection  thereto  before  jndg- 
meat  in  the  district  court. 

(Ftrmoutb  Filed  November  33. 1887.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  alleging  tbat  Elmer  Turner,  at 
Boddiod,  in  thecountyof  Plymouth,  on  April 
1887.  was  the  person  having  the  cbarge  and 
nutody  of  a  certain  animal,  to  wit,  a  fox,  and 
did  then  and  there  knowingly  and  willfully 
pcnnit  the  said  fox  to  be  subjected  to  unneces- 
W»ilEerlng/by  then  and  there  knowingly  and 
wiof  dUy  turning  the  said  fox  loose  to  be  bunted 
f"?  divers  dogs, In  consequence  of  which  tum- 
m  ]ooK  of  the  said  fox,  as  aforesaid,  the  said 
(oz  wts  hunted  by  divers  dogs  and  thereby  sub- 
jected to  nnneceasary  snfl^ng.  At  the  trial  in 
we  SoperiorCkHUt  forPlymoathCoun^.before 
iUm. 


I  V.  TUKBBK.  26~* 

Thompson,  J.,  the  jury  returned  a  verdict  of 
guiltv,  and  the  defendant  alleged  exceptions. 

Otner  faclB  material  to  the  points  decided 
appear  in  the  minion. 

Mmra.  Cook  A  ConsU*i^fo'<l^™'^°t: 

I.  The  complaint  sets  forth  no  offense 
known  to  the  laws  of  this  Commonwealth. 

"The  common  law  warrants  the  hunting  of 
ravenous  beasts  of  prey,  as  badgers  and  foxes, 
because  the  destroying  such  creatures  is  said  to 
be  profitable  to  the  public." 

8  BI.  Com.  318;  Cro.  Jac.  321;  Qv.ndry  v. 
Feltham,  1  T.  R.  884.  836. 

The  Revised  Statutes  of  Massachusetts,  chap. 
54,  ^  1,  authorized  and  encouraged  tbedestruc* 
tion  of  foxes,  and  allowed  a  bounty  of  fifty 
cents  per  head  for  them;  and  towns  were  au- 
thorized to  raise  mooe;  to  encourage  the  de- 
struction offoxes  "and  any  other  noxious  ani- 
mals whatever," 

Rev.  Stat.  chap.  54,  g  8. 

Such  is  the  law  at  the  present  day. 

Pub.  Stat.  chap.  27,  §  10. 

As  the  law  countenances  the  killing  of  foxes 
and  allows  towns  to  offer  bounties  for  their  de- 
struction, killing  them  by  a  lawful  method  is 
no  offeoee. 

Hunting  is  the  proper  and  lawful  method  by 
which  to  kill  foxes, 
3  B).  Com.  ^  314. 

If  hunting  a  fox  is  no  offense,  a  fortiori  let- 
ting a  fox  loose  to  be  bunted  is  no  offense. 

Acts  1886,  chap.  276,  does  not  apply  to  foxes. 

Pub.  Stat.  chap.  207,  §  i>3,  under  which  this 
complaint  is  brought,  does  not  apply  to  wild  or 
noxious  animals.  This  is  evment  from  the 
wonling  of  the  section  itself,  and  from  the 
provision  of  §  56  of  said  chanter,  in  relation 
to  the  care  of  animals  found  in  the  charge  or 
custody  of  the  person  arrested. 

II.  The  offense  intended  to  be  charged  is  not 
fully,  plainly,  and  substantially  set  forth:  1. 
Because  there  is  no  allegation  that  the  defend- 
ant permitted  the  fox  to  be  subjected  to  un- 
necessary torture  or  cruelty  of  any  kind.  It  is 
not  enough  to  allege  "unnecessary  suffering." 
If  it  were,  every  person  who  fl^es  with  hook 
and  line  might  be  convicted  of  cruelty  to  ani- 
mals. 2.  Because  there  is  no  allegation  as  to 
the  time  when  the  fox  was  hunted  by  divers 
dogs.  S.  Because  there  is  noallegation  tbat,  at 
the  time  the  alleged  unnecessary  suffering  took 
place,  the  fox  was  in  the  charge  or  custody  of 
the  defendant. 

III.  The  court  should  have  instructed  the 
jury  tbat  the  evidence  was  insufficient  to  con- 
vict the  defendant:  (1)  because  there  was  no 
evidence  that  the  fox  was  turned  loose  by  the 
defendant,  lo  be  hunted,— the  evidence  show- 
ing that  at  the  time  the  fox  was  turned  loose 
the  defendant  expressly  forbade  those  having 
dogs  letting  loose  their  dogs;  (3)  because  there 
was  no  evidence  of  any  unnecessary  suffering 
on  the  part  of  the  fox;  (8)  becau.se  there  was. 
no  evidence  that  the  fox  found  dead  in  the 
woods  was  the  fox  turned  loose  by  the  defend- 
ant. 

Mr.  Andrew  J.  Waterman.  .^Ky-Gen., 
for  the  Commonwealth: 

The  defendant's  motion  to  dismiss  was  prop- 
erly overruled.  There  appear  to  be  no  defects 
in  the  complaint,  it  being  substantial^  in  the 
language     the  statute,    ^  g,,^^^  GoO^ic 
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The  court  properly  refused  to  rule  that  there 
was  Dot  Bufficieot  evideoce  to  -warrant  the  jury 
in  convicting  the  defendant,  rightfully  suh- 
mitting  the  case  to  the  jury  with  iostrvictions 
not  excepted  to. 

Gemmmiitealth  t.  Thornton,  118  MasK.  4S7; 
Pub.  Stat  chap.  207,  g  sa 

W.  Allan,  J.,  delirered  the  opinion  of  the 

<!ourt: 

Pub.  Stat.  chap.  207,  g  68,  provides  that 
"every  owner,  possessor,  or  person  having  the 
charge  or  custody  of  an  animal,  who  cruelly 
drives  or  works  it  wlien  unfit  for  labor,  or  cruel- 
ly abandons  it,  or  carries  it  or  causes  it  to  be 
carried  in  or  upon  a  vehicle,  or  otherwise,  in 
an  unoecessarily  cruel  or  inhuman  manner,  or 
knowingly  and  willfully  authorizes  or  permits 
it  to  be  subjected  to  unnecessary  torture,  suf- 
fcrioe,  or  cruelty  of  any  kind,  shall  be  pun- 
ished," etc.  The  complaint  alleges  tbiit  thede- 
fendant,  at  a  certain  time  and  place,  "was  the  - 
person  having  the  charge  and  custody  of  a , 
certain  animal,  to  wit,  a  fox,  and  did  then  and  ! 
there  koowingly  and  willfully  permit  the  said  ! 
fox  to  lie  subjected  to  unnecessary  suffering."  j 
by  turningit  loose,  to  be  hunted  by  dogs,  where- 
by it  was  nnnted  and  subjected  lo  unnecessary  , 
suffering.  The  defendant  excepted  to  the  re-  { 
f  usal  of  the  court  to  rule  that  the  evidence  was 
not  sufficient  to  warrant  a  conviction.  The 
evidence  tended  to  prove  that  the  defendant  let 
a  fox  loose  from  his  custody  in  the  presence  of 
several  dogs;  that  the  fox  ran  into  a  thick  wood 
and  disappeared;  that  about  Hve  minutes  after- 
wards the  dogs  were  let  loose  and  pursued  the 
fox  and  caught  it  and  lore  it  in  pieces.  The 
iury  might  nave  found  that  the  fox  was  let 
loose  by  the  defendant,  to  be  bunted  by  the 
dogs,  and  that  the  dogs  were  procured  by  him, 
ana  were  let  loose  by  nisdirection,  in  order  tbat 
thev  should  hunt  thefox.  The  evidence  is  suf> 
ficient  to  prove  these  facts.  The  question  is 
whether  these  facts  constitute  or  prove  the  of- 
fense described  in  the  statute.  It  is  objected 
tbat  ihe  statute  does  not  include  noxious  ani- 
mals; that  there  is  no  evidence  that  the  fox  was 
subjected  to  unnectssai^  suffering;  and  that 
there  is  no  evidence  that  it  was  subjected  to  any- 
suffering  by  the  defendant,  or  while  it  was  in 
the  charge  or  custody  of  the  defendant. 

1.  The  word  "animal"  must  be  held  to  in- 
clude wild  and  noxiousanimals,  unless  the  pur- 
pose of  the  statute  or  the  context  indicate  a  lim- 
ited meaning.  There  is  nothing  in  the  general 
purpose  ana  intent  of  the  statute  that  would 
prevent  it  from  including  all  animals  within 
the  common  meaning  of  niat  word.  The  stat- 
ute does  not  define  an  offense  against  Ihe  rights 
of  property  in  animals,  nor  against  tbe  rights 
of  the  animals  that  are,  in  a  sense,  protected  by 
it.  The  offense  is  against  the  public  morals 
which  the  comroisnon  of  cruel  and  barbarous 
acts  tends  to  corrupt.  See  GotnmonweaUh  v, 
rt/re»»,fl  Met.  232. 

It  is  as  obnoxious  to  the  reason  of  the  statute 
to  wantonly  torture  a  wild  animal  held  in  sub- 
jection by  foroe,  as  a  tame  aofmal.  Tbe  his- 
tory and  context  of  the  statute  show  that  all 
brute  animals  are  intended.  Qen.  Stat.  chap. 
165.  8  41 .  re-enacting  Rev.  Stat.  chap.  180,  §  33, 
and  m  force  until  Stat.  1868,  chap.  312,  was  en- 
acted, provided  that  "  whoever  cruelly  beats 
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or  tortures  any  horse,  ox,  or  other  animal, 
whether  belon^ng  to  himself  or  another,  shall 
be  punished,"  etc.  Stat.  1868,  chapt  312,  con- 
tained particular  provisions  which  are  siibstan- 
tiall^  found  in  the  Public  Statutes.  Section  1 
provided  for  punishing  "  whoever  shall  over 
drive,  overwork,  torment,  torture,  deprive  of 
necessary  sustenance,  cruelty  beat,  mutilate,  or 
kill,  or  cause  or  procure"  to  be  so  treated,  "any 
borse,  ox,  or  other  animal,  and  wfaoev^,  hav- 
ing the  custody  of  any  sacb  animal."  shall  un- 
mercifully fail  to  provide  for  it  proper  wMe- 
nance  and  shelter.  Section  3  related  to  the 
owner  or  person  having  the  charge  or  custody 
of  "any  horse,  ox,  or  other  animal."  who  per- 
mits it  to  be  subjeclW  to  uDneccssarr  torture 
or  cruelty.  Section  3  related  to  cruelly  work- 
ing or  abandoning  a  disabled  "horse,  mole,  or 
other  animal.**  Section  4  was  a  general  pro- 
vision in  regard  to  the  transportation  of  "any 
animal."  oections  5-7  related  to  the  transpor- 
tation by  railroad  companies  of  "cattle,  sheep, 
swine,  or  other  animals."  Under  this  statute 
it  might  have  been  contended  that  §  2  illd  not 
include  wild  or  noxious  animals;  but  (he  stat- 
ute was  repealed  the  next  year,  and  tbe  statute 
of  1860  enacted  in  place  of  it,  the  first  two  sec- 
tions of  which  were  in  tbe  form  in  which  they 
appear  in  Pub.  Stat .  chap.  207,  S2. 58.  These 
two  sections  include  tbe  substance  of  the  first 
four  sections  of  the  Act  of  1868.  The  thud 
section  of  the  Act  of  1869  Included  gg  5-7  of 
the  Act  of  1B68,  relating  to  transportation  on 
railroads.  The  .statute  of  1869  nowhere  desi|j- 
nated  any  particular  animal  or  species,  but  uni- 
formly used  the  words  "any  animal"  or  "ani- 
mals. Section  6  provided  that  'in  this  Act 
the  word  'animal'  or  'animals'  shall  be  held  to 
include  all  brute  creatures."  Tbisprovision  is 
not  re-enacted  in  tbe  Public  Statutes,  apparent- 
ly for  tbe  same  reason  thai  the  provision  imme- 
diately following  it  in  the  same  section,  ihat  the 
words  "owner,''  "person,"  and  "whoevw" 
should  Include  corpor^ons,  was  not  re-enacted. 
— because  it  was  unnecessary.  The  word  "ani- 
mal," in  its  common  acceptation,  includes  all  ir- 
rational beings.  It  was  used  in  that  sense  in 
tbe  statute  of  1869,  and  it  is  not  concdvable 
that  the  Legislature  intended  to  give  a  differ- 
ent meaning  to  the  word  in  the  re-enactmotof 
that  statute  in  tbe  Public  Statutes. 

3.  Tbe  statute  does  u6t  require  either  the  al 
legation  or  proof  of  torture  or  cruelty,  except 
as  involved  in  unnecessary  suffering  knowing- 
Iv  and  willfully  permitted.  It  is  argued  that 
tnefoxis  a  noxious  animal  which  man  may 
lawfully  kill;  that  hunting  it  with  dogs  is  a 
proper  mode  of  killing  it:  and  that  therefore 
the  suffering  inflicted  bf  that  mode  of  UUtaig 
is  not  unnecessary,  within  the  meaning  of  ibe 
statute.  The  statute  does  not  apply  to lozcain 
their  natural  tree  condition,  but  only  whso 
they  are  in  the  dominion  and  custody  of  man. 
The  right  to  kill  a  captive  fox  does  not  invoJre 
the  right  to  inflict  unnece.<isary  suffering  upon 
it  in  the  manner  of  its  death,  any  more  than 
the  right  to  kill  a  domestic  animal  involves  the 
right  to  inflict  unnecsasaiy  sufl^ng  upon  it 
or  to  cruelly  kill  it.  It  cannot  be  said,  as  nut- 
ter of  law,  that  throwing  a  capUve  fox  amang 
dogs,  to  be  mangled  and  torn  by  tb«n,i8  mc 
expMing  it  to  unnecessary  sottmog. 

8.  It  b  argued  that  itfi)En«,»aai  not  aufflcint 

Digitized  by  VjOOy  it       2  MiML 


1887. 


Brioob  V, 


Barker. 


267 


«ndeDce  to  prove  that  the  fox  was  in  the  cus- 
Vtij  or  cbai^  of  tbe  defendant  when  the  auf- 
(enog  was  inflicted  upon  it.  It  is  not  necessair 
to  «Misider  vbether  uiere  was  evidence  of  suf- 
fering from  fear  when  tbe  fox  was  in  the  cus- 
tody of  the  defenduit,  in  the  presence  of  the 
does,  because  we  Ulve  no  doubt  that,  by  letting 
loose  the  fox  for  tbe  purpose  of  being  bunted 
by  tbe  Aoga,  the  defendant  permitted^  it  to  be 
bunted,  and  permitted  it  to  be  subjected  to  all 
the  fniffering  which  it  endured,  and  wiiicb  oat- 
urally  followed  its  being  hunted,  in  pursuance 
4f  that  purpose.  It  was  the  act  of  the  defend- 
ant,  while  he  bad  tbe  custody  of  tbe  fox,  that 
put  it  within  the  power  of  the  dopi;  and  it  is 
[m material  that  tlit^v  were  restramed  for  tive 
minutes  before  startmg  in  fresh  pursuit. 

Tbe  objections  to  ue  complaint  which  are 
not  iDTolved  in  tbe  questions  already  consid- 
oed  ire  for  formal  defects,  of  which  the  de- 
fendant coa  Id  avail  himself  only  by  taking  tbe 
objection  before  Judgment  in  the  district  court. 
Pub.  Stat.  chap.  214,  g  35;  Commonwealth  v. 
BiMham,  106  Mass.  467. 

mtrpHon*  tirerruled. 


Lucy  B.  BRIQGS  et  ai. 
r. 

Walter  8.  BARKER. 

1 .  Tbe  rifrht  to  appeal  teota  thedecision  of 
tbe  probate  court  depends  upon  tbe 
statute  which  forbids  an  appeal  when 
more  Uian  a  year  has  expired  art«r  the 
decree  complained  of  was  rendered. 

2.  Where  a  party  flails  to  do  what  is 
oeeetHary  in  order  to  bring  bis  appeal 
before  the  appellate  court,  as,  where  he 
fails  to  duly  enter  the  appeal  without 
the  time  prescribed  by  statute,  tbe  court 
cannot  relieve  biiu. 

(nymcmth  Plied  NoremlMn-  SB.  1887.) 

ON  petitioners'  exceptions.  Decree  aiflrmed. 
Petition  for  leave  to  enter  an  appeal  from 
tbe  decree  of  the  I*robate  Court  for  Plymouth 
Cflunty  admitting  to  probate  tbe  will  of  Walter 
i*.  Barker.  In  the  Supreme  Judicial  Court,  C. 
Allen,  J.,  ruled  that  tbe  petition  was  not  season- 
ibl^  filed,  and  could  not  be  entered;  and  tbe 
petitioners  alleged  exceptions. 
Tbe  ma^ial  facts  appear  in  the  opinion. 
Slmn.  Simmons  ft  Pratt,  for  petitioners: 
Thia  petition  does  not  fall  within  tbe  pro- 
naons  of  Pub.  Stat.  chap.  156,  9,  10,  for 
these  petiiiooers  omitted  neither  to  "claim"  nor 
to  "prosecute"  their  appeal.  It  was  season- 
aUy  dahned  (Pub.  Btat.  chap.  156,  g  7)  and 
p-twcnted  1^  properly  serving  the  notice  and 
fwoons  of  appeal.  No  further  "prosecution" 
<tmld  have  been  made  until  the  May  Sittings  of 
Ibis  court,  laft,  when  the  petition  for  leave  to 
enter  iroa  filed. 

The  mere  fact  of  tbe  omission,  through  acci- 
dent or  mistake,  of  one  of  tbe  several  steps  in 
tbe  ourying  on  the  proceeding,  viz.,  the  entry 
vpni  the  docket  of  Uiis  court,  Is  not  a  nonpros- 
oration.  Suppose  the  reasons  of  appe^  had 
been  improperly  served,  or  the  case  had  been 
nitaedwithoat  tbe  filing  of  anv  "reasons"  at  all. 


Could  it  be  claimed  that  tbe  petitioners  bad 
then  omitted  to  "prosecule"  the  appeal?  If  the 
facts  in  this  case  constitute  an  omission  to  pros- 
ecute, would  it  not  be  equally  an  omission  if 
the  petitioners  failed  to  try  tbe  case  tbe  first 
term  it  was  in  court  ? 

To  allow  forms  and  technicalities  to  defeat 
justice,  and  to  prevent  the  full  consideration  of 
the  merits  of  a  controversy,  is,  happily,  becom- 
ing less  and  less  tbe  practice  of  tbe  courts. 
That  "prosecution"  is  not  synonymous  with 
"entry,  in  the  statute,  is  shown  by  the  wording 
of  the  fifth  line  of  Pub'.  Stat.  chap.  ISO,  ^  9, 
where  the  language  Is,  "entered  and  prose- 
cuted." 

Not  being  within  the  statute,  this  petition 
appeals  peculiarly  to  the  discretion  of  this 
court.  Under  its  equity  powers,  this  court 
may  now  correct  wrong  in  cases  of  accident 
ana  mistake. 

Pub.  Stat.  chap.  151,  g  S,  c1.  18. 

J/r.  Daniel  E.  Damon*  for  defendant. 

Devens.  </.,  delivered  the  opinion  of  the 
court: 

The  appeal  from  the  decree  of  tbe  probate 
court  was  seasonably  claimed,  notice  thereof 
was  duly  given,  and  tbe  reasons  of  appeal  duly 
filed  and  served  on  the  adverse  party.  Tbrougn 
accident  and  mistake  on  the  part  of  the  appel- 
lants, the  appeal  was  not  entered  at  the  June 
Rules,  1886;  and,  more  than  a  year  after  the 
decree  of  the  probate  court  had  been  rendered, 
tbe  present  petition  was  filed.  The  petitionerH 
do  not  claim  that  they  are  entitled,  under  any 
provision  of  the  statute,  now  to  enter  thdr  ap- 
peal, but  urge  that  tbe  court  may  permit  them 
BO  to  do  by  virtue  of  its  general  equity  powers. 
Tbe  right  to  appeal  from  tbe  decision  of  the 
probate  court  depends  upon  tbestatute,  which, 
for  obvious  reasons,  requiren  that  it  shall  be  ex- 
ercise within  a  fixed,  reasonable  time.  It  fur- 
ther provides  such  safeguards  as  are  deemed 
necessary  to  avoid  tbe  conaeiiuences  of  any  ac- 
cident or  mistake  of  a  party  in  excerclsing  his 
rights.  Pub.  Stat  chap.  151,  7  and  8,  pro- 
vMe  when  the  appeal  shall  be  claimed,  when 
notice  thereof  given,  and  when  tbe  same  shall 
be  entered  In  the  supreme  judicial  court,  and, 
further,  for  the  filing  of  tbe  reasons  of  appeal, 
and  the  service  thereof  upon  the  adverse  party. 
Section  9  provides  that,  when  "a  perron  ag- 
grieved omits  to  claim  or  prosecute  his  appeal, 
without  default  on  his  part."  the  supreme  court 
of  probate  may,  if  justice  requires  a  revision  of 
the  case,  permit  him  to  enter  and  prosecute 
such  appeal.  Section  10  provides  that  such 
appeal  mail  not  be  allowed  imless  the  petition 
is  filed  within  one  year  after  passing  the  decree 
or  order  complained  of.  Provision  is  made  for 
petitioners  who  are  without  the  United  States, 
which  has  no  application  to  the  present  petition- 
ers. Section  lO.therefore.distinctly  forbids  the 
allowance  of  the  petition  in  the  case  at  bar.  If 
the  petitioners  have  omitted  lo  claim  or  prose- 
cute their  appeal  without  default  on  their  part, 
as  more  than  a  year  had  expired  since  the  de- 
cree complained  of  was  rendered,  when  the 
petition  was  filed. 

The  contention  of  the  petitioneis  Is  that  they 
have  not  omitted  to  claim  or  prosecute  their 
appeal,  and  tbaX  the  failure  to  enter  their  ap- 
peal In  this  court  is  not  gil^iby^^tQjPe?^^ 
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They  urge  that  this  is  merely  an  omission  to 
take  one  step  in  the  formality  required  the 
statute.  This  contention  cannot  be  maintained. 
It  isa  failure  to  prosecute,  where  the  party  claim* 
ing  to  be  aggiieved  falls  to  do  what  is  necessary 
in  order  to  bnog  his  appeal  before  the  appellate 
court.  He  thus  prevents  the  execution  of  the 
decree  appealed  from  by  the  conrt  below,  or 
the  Tenditioo  of  another  decree  by  this  court, 
unless  the  adverse  party,  by  some  petition, 
brings  the  case  before  it.  As  the  petitioq  was 
not  seasonably  filed,  the  court  has  now  no 
authority  to  grant  it.  ■ 
Decree  (^ginned. 


COMMONWEALTH  of  Massachusetts 
MorUmer  DOWNEY. 

1.  On  a  eompAi^t  for  keeplny,  at  Som- 
•rrille*  iDtoxIcating  liquor  with  intent 
to  sell  the  same,  where  the  house  in 
which  the  liquor  was  k^t  was  located 
on  the  line  between  Somerville  and 
Cambridf?e,  so  that  a  part  of  it  wa^  in 
Somerville  and  a  part  in  Cambridge, 
evidence  showlnif  what  Uqaor  was 
found  in  that  part  of  the  building  situ- 
ated in  CambridiTB  is  eompeteDt. 

a.  Evidence  of  the  situation  and  use  of 
the  whole  buUdins  was  proper,  and 
it  Is  Imnukterial  whether  the  liquors 
found  in  Somerville  were  intended  for 
■ale  in  that  town  or  in  the  part  of  the 
building  which  was  in  Cambridflfe. 

(Mlddkeex  nied  November  S6,1B87.) 

ON  defendant's  exceptions,  iherruied. 
Complaint  char^g  the  defendant  with 
keeping  at  SoroervlUc  intoxicating  liquor  with 

intent  to  sell  the  same. 

At  the  trial  in  the  Superior  Court,  before 
Pitman,  J.,  one  Johnson,  a  Somerville  police 
officer,  testified  that  on  May  96, 1887,  be  went 
to  defendant's  premises,  which  were  located  on 
the  line  between  Somerville  and  Cambrid^, 
so  that  part  of  the  tenement  was  in  Somerville 
and  a  part  in  Cambridge;  that  with  him  was  a 
Cambridge  police  officer,  and  that  they  entered 
th^t  {wrtioD  of  the  premises  which  was  on  the 
Cambridge  side  of  the  line;  that  they  found 
there  hop  beer  on  drau|[ht,  and  also  a  bottle 
and  a  llask,  each  containing  a  teaspoonful  of 
wbi^ey,  behind  the  counter. 

Defendant  objected  to  the  testimony  of  the 
officer  as  to  what  was  found  in  the  store  in 
Cambridge,  the  complaint  alleging  a  keeping 
in  Somerville;  but  the  court  admitted  the  evi- 
dence, but  only  as  bearing  upon  the  question 
of  intent  as  to  the  keeping  of  the  liquor  found 
in  Somerville,  and  defendant  excepted. 

The  officer  then  testified  to  Ending  in  the 
third  BtoiT  a  lug  containing  whiskey,  in  that 
part  of  the  building  which  was  in  Somer- 
ville, and  upon  the  premises  of  one  White; 
this  the  officer  seized  and  took  away,  and 
it  was  claimed  as  the  property  of  White. 
There  was  also  evidence  that  a  large  number 
of  people  were  seen  on  Sunday.  May  33,  to 
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enter  the  buUdhig,  and  that  Mrs.  Downey  and 
a  girl  were  seen  to  go  from  the  lower  put  of 
the  buUdiog.whfch  was  occupied  defendant, 
up  stairs  with  a  pitcher. 

The  jury  returned  a  verdict  ot  gnU^,  snd 
the  defendant  alleged  exceptions. 
No  brief  filed  for  either  puty. 

By  the  Court: 

For  the  purpose  of  showing  that  the  intozi> 
eating  liquors  found  in  that  part  of  the  defend- 
ant's premises  situated  in  Somerville  were  kept 
with  intent  to  sell,  the  evidence  admitted  as  lo 
what  was  found  in  that  part  of  the  buildinr 
situated  in  Cambridge  was  competent.  UpoD 
this  issue  it  was  proper  that  the  jury  should 
know  the  situation  and  use  of  the  whole 
building,  It  being  immaterial  whether  the  li- 
quors found  in  Somerville  were  intended  for 
sale  in  that  town  or  in  the  part  of  the  building 
which  was  in  Cambridge.  Gommonmaltk  v. 
MeClvkey,  1S8  Mass.  401. 
SkteeptSant  oeemtUd. 


COMMONWEALTH  of  MassachuseUs 

ft 

Catherine  HAYES.  ' 

1.  The  provision  of  the  statute  (Pub.  Stat,  j 
chap.  169,  ^  18),  that  "neither  husband  | 
nor  wife  shall  be  allowed  to  testify  as  i 
to  private  conversations  with  each 
other,"  is  not  eonflned  to  oon venations  | 
upon  subjects  which  are  confidential  in 
their  nature,  but  includes  conversa- 
tions between  theui  relating  to  business 
done  by  one  as  agent  of  the  other. 

2.  It  is  a  question  of  Iket  for  the  jur>'  j 
whether  a  sale  in  violation  of  a  license,  | 
by  a  servant,  was  made  by  the  author-  i 
ity  or  with  the  consent  of  his  maa:^r. 

8.  Where  it  is  shown  that  the  sale  was  I 
made  by  the  servant  in  his  vasier's 
shop,  in  the  ordinary  course  of  the  mas- 
ter's business,  and  from  liquors  owned  , 
by  the  master,  and  there  kept  for  sale, 
the  jury  may  infer  as  a  fact  that  the  sale 
was  made  by  the  authority  or  with  the 
consent  of  the  masteri  but  the  weight 
of  such  evidence  and  the  inferences  to 
be  drawn  from  it  are  for  the  jury  akffie. 

4.  The  burden  of  proving  that  the  sale 
made  by  the  servant  was  made  by  the 
authority  or  with  the  consent  of  the 
master  is  upon  the  CommonweiUth. 

(Plymouth  Filed  November  ZS.  WW.) 

ON  defendant's  exceptions.  SuKtained. 
Complaint,  under  Pub.  Stat.  chap.  101, 
g  6,  charging  the  defendant  with  mahttafaihig 
in  Brockton  a  tenement  used  for  the  lU^l 
keeping  and  illegal  sale  of  intoxicating  licnior. 
At  the  trial  in  the  Superior  Court  before  Brig 
ham,  CA.  J.,  it  appeared  that  defendant  was 
the  holder  of  a  license  of  the  first  class,  ander 
Pub.  Stat  chap.  100,  and  also  an  innholder's 
license  procured  for  the  purpose  of  carryiDgon 
the  bu^iess  of  an  innholder  and.sdkr  ci  b- 
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toxicaUQd  liquors  in  the  Occideotal  Hotel,  in 
said  Brockton.  Defendant  offered  evidence 
tending  to  prove  that  she  in  no  way  or  manner 
maDaged,  controlled,  or  directed  mid  budnesB 
•t  any  time>  but  left  the  management  and  dl- 
rectira  thereof  to  her  husband;  that  she  did 
not  live  in  or  near  die  hotel;  and  that  during 
tbe  time  named  in  the  complaiot,  from  May 
1. 1888,  to  August  8,  1886,  she  waa  upon  the 
pimises  but  three  times,  and  then  only  for  a 
shoiit  time,  and  not  for  the  purpose  of  direcline 
<fflcen  there;  that  the  barkeeper  of  the  hotel 
was  unknown  to  her  and  employed  by  her 
bndumd.  There  was  also  evidence  tending  to 
prare  that  defendant's  husband,  at  the  request 
«f  the  defendant,  instructed  the  only  person 
employed  as  a  barkeeper  at  the  hotel  never  to 
sell  mtoxicating  liquor  to  minors  or  drunken 
men.  or  to  any  out  guests  of  the  house  after  11 
o'doek,  p.  x..  or  in  any  way  violate  the  con- 
ditions  of  the  Ifcenae.  'It  auo  appeared  that 
defendant's  husband  resided  with  her,  and  not 
at  the  hotel,  but  that  he  went  daily  to  the  hotel 
at  about  8  A.  H.  and  remained  until  about 
9.40  p.  M.  All  the  evidence  relied  upon  by 
the  government,  to  show  a  breach  of  tbe  condi- 
tioDfl  of  the  lif^nse,  related  to  acts  happening 
between  11  p.  m,  and  3.80  or  8  o'clock,  A.  M., 
and  lo  the  sale  of  intoxicating  liquors;  and  also 
Uie  sales  to  persons  other  than  guests,  upon  the 
Lord's  Day.  The  defendant's  husband  testifled 
tbst  be  gave  the  instructions  to  the  barkeeper 
in  good  faith,  end  intended  that  they  should  be 
obered;  and  the  defendant  testified  that  she 
wahed  him  obev«l.  The  defendant  testified 
in  hv  own  h^alf ,  and  was  asked  by  her  attor- 
ns what  instructions  were  ^ven  by  her  to  her 
bushsnd  (no  other  person  being  present  at  tbe 
time)  that  tbe  barkeeper  should  not  sell 
tiqnorin  violation  of  the  license,  and.  for  the 
purpose  of  showing  her  good  faiUi,  her  reasons 
then  given  to  her  huslmnd  for  such  inritnic- 
tions.  To  this  question  the  government  ob- 
jected noon  the  sole  ground  that  neither  the 
hotbud  nor  the  wife  could  testify  as  to  private 
eonenation  with  each  other,  and  the  court  ez- 
cindedit.  The  Court  then  instructed  the  Jury 
at  follows: 

"1.  Kothing  to  the  contrary  appearing,  the 
nstnral  and  jest  inference  from  a  sale,  by  a  ser- 
nuit  employed  in  his  master's  shop,  of  his  mas- 
ler't  goods  there  kept  for  sale,  would  be  that 
wdi  a  sale  was  authorized  by  the  master. 

"2.  If  a  sate  of  intoxicating  liquor  was 
iud«in  the  Occidental  Hotel,  during  the  time 
allied  in  the  complaint,  by  any  person  em- 
ployed by  defendant  to  conduct  ber  business  in 
that  hotel,  without  defendant's  knowledge,  and 
reaQy  in  oppo«tion  to  her  will;  and  defendant 
in  no  way  participated  in,  approved,  or  coun- 
Knanced  such  sale, — and  this  is  clearly  shown 
br  defendant, — defendant  would  not  be  respon- 
nUe  for  aucb  sale. 

"8.  INd  tbe  defendant,  in  good  faith  give 
nutractions — Intended  to  be  obeyed  and  en- 
forced—that no  sales  of  Intoxicating  liquor 
sbonld  be  made  in  her  hotel,  by  any  of  theper- 
■OM  employed  by  her  to  conduct  her  business 
Ibm,  in  violation  of  the  condition  of  her  li- 
ceose;  and  did  defendant  know  that  those  in- 
■tactiraw  were  diar^;arded  by  the  persons  so 
enmlfljed,  in  their  management  of  her  hotel 
tni  the  intoxicating  Itqams  In  itt 


"4.  In  considering  whether  defendant  acted 
in  good  faith  in  giving  instructions  as  to  the 
conducting  of  her  business  in  the  Occidental 
Hotel,  and  intending  that  ber  instructions 
should  be  obeyed,  the  jury  may  consider  de- 
fendant's relations  to  and  practical  connection 
with  the  busiuess  of  her  hotel;  her  means  and 
opportunities  of  knowing  how  her  business  was 
conducted  there,  in  tbe  matter  of  selling  in- 
toxicating liquor;  and  what  information  ber  in- 
terest and  duty  In  that  matter  would  reasonably 
induce  her  to  seek  and  obtain. 

"5-  An  iustruction  would  not  be  given  In 
good  faith,  which  the  person  giving  It,  from 
the  nature  of  the  matter  to  which  that  instruc- 
tion applied,  and  (he  character  of  the  persons 
to  whom  it  was  given,  could  not  reasonably 
expect  to  be  obeyed,  and  which  he  did  not 
follow  by  any  supervision  or  care,  for  the  pur- 
pose of  ascertaining  if  that  instruction  was 
obeyed." 

'The  jury  returned  a  verdict  of  guilty,  and 
the  defendant  alleged  exceptions. 

Mr.  Am.  P.  French,  for  defendant: 

The  instruction  given  to  the  jury,  that, 
"nothing  to  tbe  contrary  appearing,  the  natural 
and  just  inference  from  a  sale,  by  a  servant  em- 
ployed in  his  master's  shop,  of  his  master's 
goods  there  kept  for  nle.  would  he  that  such 
a  sale  was  authorized  by  the  master,"  is  incor- 
rect; for  it  Is  equivalent  to  Raying  that  such  a 
sale  is  prima  fade  authorized  by  the  master, 
and  this  is  directly  contrary  to  the  doctrine. 

Commonwealth  v.  Briant,  1  Mass.  (L.  ed.) 
731,  8  New  Eng.  Rep.  33,  143  Mass.  463; 
Commonvfoith  v.  Steventon,  1  Mass.  (L.  ed.) 
722,  8  New  Eng.  Rep.  84,  143  Mass.  466,  and 
cases  cited. 

That  the  first  and  second  instructions  asked 
for  by  the  defendant  should  have  been  given  as 
requested,  follows  from  tbe  doctrine  of  (hm- 
monwealt^  v.  Wacliend&rf,  1  Mass.  (L.  ed.)  174, 
1  New  Eng.  Re[}.  520,  141  Mass.  270. 

The  court,  in  its  instructions  upon  the  ques- 
tion of  *  'good  faith"  has  qualified  the  doctrine 
in  Waehendofft  Gate,  and  has  erred  in  so 
doing. 

Oommonwealtk  v.  Waehendorf,  supra. 

The  statute  provision,  that  "neither  husband 
nor  wife  shall  be  allowed  to  testify  as  to  private 
conversations  with  each  other,"  does  not  ap- 
ply, if  either  is  acting  as  the  aeent  of  the  other 
or  in  any  representative  cat»icity,  to  such  part 
of  the  conversation  as  relates  to  the  business  of 
sudi  agency,  or  to  such  part  of  tiie  conversa- 
■tion  as  is  incident  to  business  transactions,  not 
between  the  husband  and  wife  as  such,  but  be- 
tween either  of  them  end  the  other  in  such 
representative  capacity. 

Hunt  V.  Eaton,  5a  lAich.  862;  Wood  v.  Chet~ 
uiood,  27  N.  J.  Eq.  811. 

dfr.  Andraw  J.  Wataman.  Atty-Qen., 
for  the  Commonwealth: 

"  Neither  husband  nor  wife  shall  be  allowed 
to  testify  as  to  private  conversations  with  each 
other." 

Pub.  Stat.  chap.  169,  §  18,  cl.  1. 

The  instruction  that,  "nothing  to  the  con- 
trary appearing,  the  natural  and  fast  inference 
from  a  rale,  by  a  servant  employed  in  his  mas- 
ter's shop,  of  his  master's  goods  there  kept  for 
sale,  would  be  that  such  a  sale  was  authorized 
by  Uie  master,"  Is  cor^,^r,ed'^@^(3g^ 
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Bumptioo  that  an  agent  acts  within  the  scope  of 
his  authority  and  duty. 

Commonirmlth  t.  NtchoU,  lOHet.  263;  Omrge 
V.  Qobey,  128  Mass.  289;  GommontDealth  v. 
Holm£».  119  Mass.  19S. 

Tbe  presiding  justice  rightfully  instructed 
the  jury  that  tbey  mi^bt  "consider  defendant's 
relation  to  and  practical  coaoection  with  the 
business,"  as  Itearing  upon  tbe  question  of  tbe 
good  faith  of  tbe  instructions  given  bj  the  de- 
fendant. 

One  bolding  a  liquor  license  cannot  justify 
for  violations  of  the  conditions  thereof,  by  evi- 
deoce  that  he  gave  inslruclions  to  a  servant  to 
follow  the  conditions  of  the  license,  without 
showing  that  be  made  some  effort  to  see  that 
his  instructions  were  followed. 

Commomrvatlh  v.  Atchots,  10  Met.  259:  Com- 
nionmalth  t.  Wa^ienthrf,  1  Mass.  (L.  ed.)  174, 
1  New  Eng.  Rep.  520.  141  Mass.  272;  Georgev. 
Qobey,  128  Mast.  288;  OommoniPealt/tv.  Kelley, 
I  Mass.  (li.  ed. )  fl8,  I  New  Eng.  Rep.  884. 
140  Mass.  441;  Commomceatth  v.  Uhrip,  188 
Masf).  492;  Commonicmltli  v.Siriciair,  Id.  493, 

Field,  delivered  the  opinion  of  the 
court: 

The  provision  of  the  statute  (Pub.  Stat.  chap. 
169,  18,  cl.  1),  that  "neither  fauslmad  nor  wife 
shall  be  allowed  to  testify  as  to  private  conver- 
sations with  each  other,"  is  not  confined  to  con- 
versations upon  subiects  which  are  confidential 
in  their  nature;  and  it  includes  converaatioos 
between  them  relating  to  buainess  done  by 
one  as  agent  of  the  oUier.  If  tiie  defenduit 
could  not  be  allowed  to  testify  that  she  gave 
directions  to  her  husband,  relating  to  ber  busi- 
ness, for  the  purpose  of  showing  that  they  were 
given,  he  could  not  be  allowed  to  testify  that 
she  gave  them  for  the  purpose  of  proving  that 
she  acted  in  good  faith  in  giving  them.  The 
evidence  offered  was  rightly  eicluded.  Detter 
V.  B»>fA,2  Allen.SS^iMrate  vMeaUr,  113  Mass. 
167;  Drm  v.  Tarbm,  117  Mass.  90;  Brown  v. 
Wood,  121  Mass.  187. 

The  fourth  and  fifth  instructions  given  relate 
to  tbe  good  faith  of  the  defendant  in  giving  di- 
rections as  to  the  management  of  her  business. 
The  presidina;  justice  had  already  instructed  the 
}ury,  in  conformity  with  the  deciaion  in  Com- 
mmvmlth  v.  Waehmdorf,  1  ^ttaas.  (L.  ed.)  174, 
1  New  Eng.  Rep.  520,  141  Mass.  270,  if,  from 
tbe  nature  of  the  business  and  the  character  of 
the  servants  employed  in  it,  the  defendant  conld 
not  reasonably  expect  her  directions  to  be 
obeyed,  and  if  she  took  no  care  and  exercised' 
no  supervision  for  tbe  purpose  of  ascertaining 
that  her  directions  were  otieyed,  it  was  compe- 
tent for  the  jury  to  find  that  tliedirecUoDBwere 
not  given  in  gONod  faiUi,  and  tbat  tbe  sales  of  in- 
toxicating liguoTB  ou  which  the  Commonwealth 
relied  were  made  with  her  consent.  It  uiigbt 
be  contended  that  she  could  not  be  convicted  if 
she,  in  fact,  expected  that  ber  directions  would 
Iw  obeyed,  although  this  was  not  a  reasonable 
expectation.  We  think  tbat  it  was  the  duty  of 
tbedefendantt  if  she  intended  to  raise  this  ques- 
tion, distinctly  to  have  called  tbe  attention  of 
the  court  to  it.  Tbe  exceptions  to  this  part  of 
the  charge  are  general,  and  must  be  over- 
ruled. 

In  Ooiamontrealth  v.  Waehendotf,  tupra,  the 
defendant  had  a  Ucense,  and  the  com^alnt 
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charged  tliat  be  unlawfully  sold  intoxicating 
liquors  "between  tbe  hours  of  11  at  ni^t 
and  6  in  the  moming;"  and  it  was  said  in  the 
opinion  "that  thedetendant  was  not  liaUe  crim- 
inally as  a  seller,  when  tbe  sale  proved  was 
made  b^  a  servant,  without  hii  knowledge,  in 
opposition  to  bis  will,  and  which  was  in  oowbj- 
participated  in,  approved,  or  countenaooed  by 
bim;"  and  Comtnonwealtk  v.  NieMa,  10  Met. 
259,  was  cited.  Oommanteealtfi  v.  Ni^aU,  arose- 
under  Rev.  Btat  diap.  47,  §  3.  and  It  was  said 
in  the  opinion  "that  a  sale  by  tbe  servant  in 
the  shop  of  tbe  master  is  only  prima  facte  en- 
dence  of  such  sate  by  the  master  as  would  sub- 
ject liim  to  tbe  penalty;  *  *  *  that  the  relation 
of  these  parties;  the  fact  tbat  the  defendant  wu 
in  possession  of  the  shop  and  was  the  owner  of 
the  liquor;  and  that  tbe  sale  was  made  by  the 
servant,— furnish  strong  evidence  to  authorize 
and  require  the  jury  to  find  the  defendant  gtiilty. 
*  *  *  Unexplamed.  they  would  be  sufflcieotio 
convict  the  party,"  In  CommonweaUh  v.  Bri- 
ant.  1  Mass.  (I.,  ed.)  721, 3  New  Eng.  Rep.  38. 

142  Mass.  468,  and  in  (hmmonteealm  v.  SUten- 
mn,  1  Mass.  (L.  ed.)  722,  3  New  Eng.  Rep.  34. 

143  Mass.  466,  the  complaints  were  for  unlaw- 
fully selling  intoxicating  liquors  to  a  miDor^and 
the  rulings  which  were  held  to  be  erroneous  were 
to  the  ef^t  that  a  sale  of  intoxicating  liqnon 
by  a  bartender,  in  his  master's  shop,  and  in  the 
regular  course  of  his  master's  business,  was 
prima  ^o/de  a  sale  by  tbe  master,  whether  made 
to  a  minor  or  any  other  person.  In  Commn- 
toeattii  V.  Briant,  ntpra,  it  was  said  that,  "al- 
though we  should  admit  that  a  jury  might  be 
warranted  in  inferring  tbat  such  a  sale  waft 
authorized,  it  would  not  follow  tliat  a  court 
could  rule  that  there  is  a  presumption  of  ftu^ 
that  it  was  so;  which  is  the  purport  of  tbe  in- 
struction fairly  considered."  These  last  ca.ses 
must  be  taken  tobavedecided  tbat,  in  complaints 
for  setliog  intoxicating  liquors  unlawfully,  it 
is  a  question  of  fact  for  the  jury  whether  a  sale 
in  vioUition  of  a  license,  by  a  servant,  was  made 
by  tbe  authority  or  with  the  consent  of  his  mas- 
ter; and  tbat  no  presumption  of  law  of  any 
kind  arises  from  the  fact  that  it  was  made  by 
the  servant  in  bis  master's  shop,  in  the  ordioair 
course  of  ttte  master's  buainess.  and  from  U- 

?|uors  owned  by  the  master  and  thm  kept 
or  sale.  Evidence  of  these  facts  m^  be  sum- 
cient  to  warrant  a  jury  in  inferring,  as  a  fact, 
that  tbe  sale  was  made  by  the  autboritv  or  with 
the  consent  of  the  master:  but  tbe  weight  of  this 
evidence  and  tlie  inferences  to  lie  drawn  from 
it  are  for  the  jury.  The  same  rule  is  ap[4ica 
ble  to  this  case. 

Whether  evidence,  If  believed,  is  suf&drait  to 
warrant  a  jury  in  fining  a  defendant  gidl^. 
is  a  question  of  law;  ana  if  the  presiding  jus- 
tice in  tiiis  case  bad  charged  the  jury  that,  "no- 
thing to  the  contrary  appearing,'  evidence  of  a 
sale  by  a  servant  in  bis  master's  shop,  of  his 
master's  goods  there  kept  for  sale,  would,  if 
believed,  warrant  the  jury  in  finding  tbat  tbe 
sale  was  authorized  by  tbe  master,  the  inMruc- 
tions  would,  perhaps,  have  been  nnobjectioa- 
ahle.  The  expTession^  that  "the  natural  and 
just  inference  from"  such  a  sale  is  that  it  waa 
authorized  by  the  master,  may  be  considered, 
either  as  an  expression  of  an  o|Mnion  by  tbe 
justice  tbat  tbe  jury  ought  to  find,  if  nothing 
to  tbe  contrary  appeased.  Uut  tlK  sale  was  in 
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ficl  tutborixed  the  master,  or  as  a  stroDg 
tUiemeDt  of  the  law  that  they  would  be  war- 
noted  ia  so  finding.  Whether  the  first  clause 
of  the  ehane  ou^t  to  be  held  to  be  such  an 
apicariOD  or  an  ^>faiion  upou  a  matter  of  fact 
nu  to  require  a  new  trial, we  need  not  decide. 
The  fiecona  clause  of  the  charge,  although  not 
ipedflcaUy  excepted  to,  puts  upoa  the  defend- 
iDt  the  harden  of  clearly  (thowius  that  the  sale, 
if  made  by  a  person  employed  by  her  to  conduct 
her  bosinesB  in  the  hole),  was  made  "without 
defaidant's  knowledge,  and  really  in  oppoeition 
u>  her  will,  and  defendant  in  no  way  partid- 
ptted  in,  approved,  or  countenanced  such 
sale."  The  two  clauses,  taken  together,  may 
well  hiTe  been  understood  by  the  jury  lo  mean 
UiBt  the  presumption  was  that  a  sale  made  by 
a  serraDt  ander  the  circumstances  stated  was 
I  ale  aolhorized  the  defendaDt,  and  that  it 
wato  the  defendant  to  "clearly  show"  that 
the  aale  was  made  without  ber  knowledge,  and 
is  oppodtion  to  her  will,  in  order  to  escape 
crimiDd  responsibility.  It  was  wholly  a  ques- 
tioD  of  fact  whether  the  sales  proved  were  made 
by  the  aathority  or  with  the  consent  of  the  do- 
tendant,  and  the  burden  was  upon  the  Com- 
moawealtb  to  prove  this  fact  beyond  a  reaHoo- 
able  doubt.  We  think  that  the  charge,  in  this 
remct,  WW  eiTonecms. 
Staptima  tnutained. 


COMMONWEALTH  of  Massachusetts 

T. 

Holden  M.  BROWNELL. 

Coaaael  for  defendant  has  the  rigrht  to 
i^reas  upon  the  Jary  their  datj-  to 
aeqait  the  defendant  u  his  guilt  was 
>«t proved  by  the  evidence  in  the  ease, 
and  to  remind  them,  in  a  logical  or  rhe- 
torical form,  that  wtienever  they  should 
have  a  proper  occasion  to  give  a  reason 
for  acQnittlng  the  defendant,  it  would 
be  saffldent  to  say  that  his  guilt  was 
not  proved. 

(Ihikee  Fllod  November  23, 1B87.) 

ON  defendant's  exceptions.  Sfitttained. 
Complaint  for  maintaining  a  tenement  for 
the  in^al  keeping  aud  illegal  rale  of  intoxicat- 
ing UqoOTS. 

At  the  trial,  during  the  closiug  argument, 
(ootuel  for  defendant  relied  mainly  upou  the 
point  that  there  was  no  proof  that  the  defend- 
W  exercised  anv  control  over  the  bar-room. 
Hesaid,m]bstaDtially:  "But,  gentlemen,  if  you 
■opiit  Mr.  Browneli  of  this  charge,  how  will 
fOQ  aiuwer  the  question  of  your  odghbors  and 
iriaodsuio  why  yon  did  it?  You  will  answer 
ft  aiyoor  own  consciences  must  feel  here, — 'It 
***  Dot  proven.  The  government  failed  to 
amiict  him. ' "  Here  the  presiding  judge  inter- 
posed, and  said  that  such  a  line  of  argument 
wa«  not  proper.  Counsel  replied  that  he  re- 
inded  it  as  a  legitimate  and  proper  line  of  ar- 
fratoit,  and  requested  the  court  to  have  his 
<uractioDs  pnt  in  writing.  This  was  done,  and 
*as  u  follows:  "In  so  far  as  counsel  for  the 
wesdant  derins  to  faistruct  the  jury  what 
iCMOos  they  may  hereafter  give  to  anybody 


who  chooses  to  talk  with  them  about  their  vor- 
dict,  the  counsel  for  defendant  is  stopped  by 
the  court."   To  this  defendant  excepted. 

The  jury  returned  a  verdict  of  guilty,  and 
defendant  alleged  exceptions. 

3fr.  J.  Brown,  for  defendant: 

The  right  of  a  defendant  to  be  heard  through 
his  counsel  is  guaranteed  by  the  Federal  C7on- 
stitutioD,  and  amply  and  carefully  secured  by 
the  Bill  of  Kighta.  It  has  also  ever  been  the 
practice  of  the  courts  of  Massachusetts  to  give 
great  latitude  to  counsel  io  arguiogto  the  jury, 
not  only  the  fnctn,  but  even  tue  law. 

Commonwealth  v.  Porter,  10  Het.  968. 

There  have  1!)een  but  two  recorded  attempts 
in  the  superior  court,  on  the  authority  of  this 
charge,  to  instruct  the  jury  in  regard  to  this 
point.  They  have  twth  been  challenged  by  the 
present  counsel  for  this  defendant,  and  his  ex- 
ceptions thereto  sustained. 

CommonweaUit  v.  Jfnhn^.  118  Mass.  211; 
Commomefolth  v.  CoaUy,  118  Mass.  14;  0>m~ 
ruonwealth  v.  Harlow,  110  Mass.  411. 

The  courts  shall  not  charge  juries  with  re- 
spect to  matters  of  fact,  but  may  state  the  testi- 
mony and  the  law. 

Pub.  Stat  chap.  158,  ^  5:  Perkim  v.  Adamt,. 
5  Met.  4fi;  Ilathumy  v.  Crocker,  7  Met.  862. 

Mr.  H.  C.  BUsa.  for  the  Commonwealth: 

The  presiding  judge  acted  within  hlsrightful 
discretion  in  checlcing  the  counsel  in  his  aadreaa 
to  the  jury  on  a  subiect  that  was  irrelevant 
and  improper  for  their  consideratioo  in  forming 
a  verdict. 

Tucker  v.Henniker,  41  N.  H.  834;  i^/*  v. 
Rumford,  66  Me.  664;  Friek  v.  AirAiwr.M  Pa. 
121. 

Evidence  had  been  offered  strongly  tending 
to  show  (('omiHonieeattfi  v,  Cotttfy,  118  Mass. 
37]  that  the  defendant  was  the  proprietor  of  iht' 
premises. 

"Probable  proof"  [ComHumweaith  v.  Wtbtter, 
Tt  Cusb.  816)  had  been  offered  of  substantive 
facts  of  defendant's  guilt. 

The  case  falls  under— 

Bex  v.  Burdett,  4  Bom.  &  Aid.  140;  F^ple  v. 
DyU,  21  N.  Y.  580. 

The  question  is.  Did  the  eviden(%  "put  the 
defendant  to  an  explanation^" 

Commonwealth  v.  Malorteif,  118  Mass.  318, 

W.  Allen,  J.,  delivered  the  opinion  of  tiie 

court:" 

It  was  proper  for  the  counsel  for  the  defend- 
ant to  impress  upon  the  jury  their  duty  to  ac- 
quit the  defendant  if  hi^  guilt  was  not  proved 
by  the  evidence  in  the  case,  and  to  remind  them 
that,  whenever  they  should  have  a  proper  oc- 
casion to  give  a  reason  for  acquitting  the  de~ 
fendant,  it  would  bo  sufilcient  to  say  that  his 
guilt  was  not  proved.  The  counsel  had  a  tight 
to  present  this  thought  in  a  lo^cal  or  in  a  rne- 
torical  form;  he  was  at  liberty  to  dramatize  it 
in  imaginary  dialogue,  and  to  fllustrate  and  en- 
force it  by  imaginary  occasions.  The  counsel 
in  his  argument  suKgested  an  occasion  on  which 
the  jury  might  be  asked  the  reason  why  they 
acquitted  the  defendant,  and  the  answer  which 
they  would  give.  The  language  put  Into  the 
mouth  of  the  jurors  is  entirely  proper  and  un- 
objectTonable;  the  improiH^ety,  if  any,  must 
have  been  in  the  supposed  ocoasion  of  uttering^ 
it.    The  supposed  occasii^  ™^b<§^^^ 
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friends  and  neighbors  of  the  jury,  why  they 
acquitted  the  deieDdant;  and  the  sappofied  im- 
propriety must  have  consisted,  either  in  the 
implied  'sug^tion  that  the  jury  might  have  in 
mind  the  opinions  of  their  friends  and  neigh- 
bors, or  in  the  suggestion  that  the  jury  might 
at  some  future  time  state  to  their  friends  and 
neighbors  the  grounds  of  their  verdict. 

Any  attempt  to  influence  a  verdict  liy  outside 
opinion  and  sentiment  is  improper,  but  an  ap- 
peal to  the  jury  not  to  be  In&uenced  by  such 
opinions  and  sentiments  Is  proper;  and  such  ap- 
peal involves  a  reco^ition  of  the  fact  that  the 
thought  of  such  opmions  may  be  in  the  mind 
of  the  jury.  It  is  not  an  assertion  of  a  fact,  but 
tbc  recognition  of  a  possibilitjr.  There  was  no 
other  suggestion  of  outside  influences  in  the 
case  at  bar  than  was  involved  in  warning  the 
Jury  against  them.  We  see  no  impropriety  in 
the  other  suggestion  involved,  that,  if  the  de- 
fendant was  acquitted  for  want  of  proof,  the 
jury  were  at  liberty  to  say,  in  answer  to  ques- 
tions of  their  friends  and  neighbors,  that  the 
proof  was  not  sufficient.  No  question  of  dis- 
closing the  secrets  of  the  iury  room,  or  of  call- 
ing a  juror  to  account  tor  his  verdict,  is  in- 
volved. The  suggestion  is  that  the  juror  may 
voluntarily  and  on  his  own  account  nuke  a 
statement  of  the  true  grounds  on  which  be 
rendered  bis  verdict.  It  was  made  to  influence 
the  jury  to  render  their  verdict  upon  the  evi- 
dence, without  regard  to  the  opinions  of  others. 
Whether  the  exigencies  of  the  defense  called 
for  such  an  appeal,  and  in  what  form  it  can  be 
most  effectively  made,  the  court  cannot  know; 
that  must  be  left  to  the  discretion  of  counsel, 
witbin  the  limits  of  decoram  and  propriety. 
If  a  juror  and  his  neighbors  have,  in  common, 
information  not  In  evidence,  which  satisfies 
them  that  the'defendant  is  guilty ;  or  if  the  jury 
know  that  the  defendant  is  held  to  be  guilty  in 
common  repute  among  their  neighbors,  it  is 
still  tbeir  duty  to  acquit  him  if  the  evidence 
does  not  prove  him  guilty.   In  such  a  case,  the 

iuTors  could  not  but  have  in  mind  that  outside 
inowledge  and  opinion;  and  it  might  be  diffi- 
cult for  them  to  resist  the  influence  of  It,  and 
to  render  a  verdict  solely  upon  the  evidence. 
The  reflection  that  they  were  not  obliged  to  be 
forever  silent,  but  could  at  some  time  explain 
that  their  verdict  was  rendered  on  the  evidence 
before  them,  and  not  upon  outside  facts  and 
opinions,  might  aid  them  in  arriving  at  a  trae 
verdict,  and  would  be  proper  for  them  to  make; 
and  we  think  that  it  is  a  consideration  which 
counsel  have  a  right  to  present  to  them.  It 
was  not  for  the  defendant  to  show  that  the 
argument  was  particularly  pertinent  or  appli- 
cable to  his  case.  That  is  not  matter  of  inquiry. 
It  is  not  addressed  to  a  known ,  bat  to  a  possible. 
Influence.  The  liability  of  the  influence  to 
exist,  not  its  actual  existence,  makes  the  appeal 
proper.  As  the  defendant  had  a  right  to  make 
the  argument  in  the  form  In  which  his  counsel 
put  it,  and  as  the  considerations  he  de^ed  to 
present  were  proper  to  be  presented  to  the  jury, 
the  defendant  was  aggrieved  by  not  being  al- 
lowed to  pursue  his  argument,  and  by  the  prac- 
tical ruling  of  the  court  that  the  coonderation 
was  not  proper  to  bo  regarded     the  Jury. 

We  do  not  find  unj  other  error  in  the  rulings 
of  the  court. 

hkrception*  m^ined. 
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Adoniram  J.  MARBLE 
f. 

Emma  8.  MELLEN. 

Where  there  is  evidence.  BaBetont  te 

^  to  the  J1U7*  of  a  fact  in  issue,'  a  party 
can  have  no  ground  to  complain  that 
the  Jud^  submitted  the  question  to 
the  jory. 

(Bristol  Filed  November  28.  18ST.) 

N  defendant's  exceptions.  Ooemtled. 
Action  upon  contract,  to  recover  on  cMunt 
for  money  baa  and  received,  upon  a  written 
agreement  signed  by  defendant.   Ttie  instm- 
ment  sued  upon  is  as  follows: 

Fall  River,  October  1, 1881. 
Received  of  A.  J.  Harble  $3,002.50.  to  be 
paid  to  said  Marble  in  stock  at  its  par  value  ia 
the  Livingston  &  Auburn  Horse  Railroad  Co. 
or  in  cash,  within  ten  days. 

Emma  S.  Hdlen. 

The  verdict  was  for  the  pl^tiff. 
Other  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mesitrs.  Jackson  4k  Blade*  for  defendant: 
The  plaintiff,  to  recover,  must  show  that  the 
defendant  knew  at  or  before  the  timd  when  she 
signed  the  agreement  the  consideration  there- 
for. 

The  minds  of  the  parties  must  have  met  and 
agreed  upon  the  terms  of  the  whole  contract. 
SUi$  V.  Ulark.  110  Mass.  889,  14  Am.  Bep. 

609. 

Mewra.  Horton  A  Jeaninn,  for  tdain- 

tiff: 

If  the  question  of  the  defendant's  knowledge 
of  the  consideration  was  material,  it  was  a  ques- 
tion of  fact  for  the  jury,  and  the  court  left  it 
to  them  under  instructions  not  excepted  to. 

The  agreement  si^ed  by  the  defendant  wis 
an  original  undertaking  on  her  part  for  a  suffi- 
cient consideration,  and  not  a  collaterial  prom- 
ise coming  witbin  WXit  v.Clark,  llOMasa  880; 
14  Am.  Rep.  600,  and  the  cases  referred  to 
therein. 

Curtis  V.  Biwcn,  S  Cush.  488;  Wood  T.  Cor- 
coran, 1  Allen,  405. 

Devens,  J,,  delivered  the  opinion  of  the 
court: 

The  mling  of  the  ^resiiling  judge  submitted 
to  the  jury  me  question  whether  we  defendant 
knew  of  tbe  consideration  for  ber  agreement 
She  has  no  ground  of  complaint,  if  there  wis 
evidence  sufficient  to  ^  to  the  jury,  of  soch 
knowledge.  Direct  evidence  was  not  neces- 
sary; it  could  be  inferred  from  the  conduct  of 
the  party.  The  instrument  recited  anadequste 
money  consideration,  and  was  signed  by  de- 
fendant. The  plaintiff's  testimony  was  Uiat  he 
made  a  settlement  of  mutual  demands  witii  the 
defendant's  husband  at  his  house,  and  that  tbe 
husband  was  to  transfer  to  him  the  stock  de- 
scribed in  the  paper  signed  by  defendant;  that 
defendant  wasin  the  liousebutnotin  ttierooai; 
that  the  husband  went  out  of  the  room  to  get 
her  to  sign  tbe  paper  (as  tbe  stock  was  in  ber 
name),  and  soon  returned  with  it.  It  farther 
appewed  that  tbe  husband  and  the  defendsirt 
were  present  at  th^  trial;  he  and  the  plaintiff*! 
testimony  as  to  the  traq^j^^OBtdM/Wrt  ctntta- 
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diet  it,  and  did  not  testify  that  the  defendant  did 
not  know  of  the  con^deration.  Upon  these 
facts  it  could  not  have  been  ruled  that  there 
was  DO  evidence  to  go  to  the  jury,  who  might 
imij  have  inferred  that,  even  if  the  money  con- 
adention  recited  was  not  the  actual  one.  the 
ml  consideration,  namely,  the  settlement  be- 
rween  her  husband  and  plaintiff,  was  known  to 
the  defendant. 
Erf^eiu  otemited. 


COMMONWEALTH  of  Massachusetts 
e. 

Franit  McQURTY. 

1.  Od  the  trial  of  an  indictment  for  altar- 
iag  &  ballot,  the  government  can  eive 
•eeondarT'  evidence  of  what  the  ballot 
vaa,  although  it  had  been  destroyed  as 
required  by  statute;  it  does  not  come 
irithin  the  role  that  adoenment  which 
has  been  deatrojed  through  the  fault 
of  the  proeecntor  cannot  be  proved  by 
secondary  evidenee. 

'i!.  Evidence  showing  that  the  ballot  came 
from  the  ballot-box  which  was  actually 
osed  in  the  election,  will  warrant  the  in- 
ference that  it  had  been  dnlx  cast. 

3.  It  is  not  necessary  to  show  that  the  bal- 
lot had  been  canceled  by  a  uechanical 
deviee.  Such  c&neell&tion  Is  not  essen- 
tial to  ensare  the  counting  of  a  ballot 

4.  Uaea  drawn  aeross  a  name  apon  a 
ballot,  which  are  sofflcient  to  show  an 
oppazeat  intention  oi>on  the  part  of  the 
v<Her  to  erase  the  name  so  that  the 
ballot  wonld  not  be  counted  as  a  vote  for 
that  person,  are  sufficient  to  support  the 
charge  of  altering  the  ballot. 

5.  A  ballot  having  on  it  the  name  of  a 
candidate  for  office  who  was  not  elect- 
ed, and  wbidi  was  cast  for  him,  is  "a 
ballot  cast  for  any  officer,"  within  the 
tneaiiing  of  the  ste^nte. 

C.The  tact  that  the  frand  of  the  defend- 
ant dM  not  nieeeedt  and  that,  by 
direction  of  the  election  officer,  the  bskl- 
lotwas  eovDted  and  returned  for  the 

Jereon  over  whose  name  the  lines  were 
rawn,  cannot  avail  the  defenduit  in 
defense  to  the  indictment. 


(Suffolk  rUed  November  22,  1887.) 

ON  defaidanf s  exceptions.  OvaruM. 
This  was  an  indictment  in  two  counts,  un- 
der Stat.  chap.  390,  6  48,  against  the  de- 
fendant, Frank  McOurty,  for  altering  a  ballot 
CMt  for  Nelson  S.  Wakefield  for  alderman,  at 
prednctl,  of  ward  23,  at  the  municipal  election 
of  tbe  city  of  Boston,  on  the  14th  day  of  De 
<xmber,  1886,  by  drawing  lines  with  a  lead- 
pacil  amisB  the  name  of  said  Wakefield. 

The  defendant  requested  the  court  to  rule 
ihii  the  witness  could  not  testify  as  to  what  he 
aw  tbe  defendant  then  do,  m*  to  the  marks  or 
>Iiention  od,  or  to  tbe  appearance  of,  said  hai- 
ku, after  said  alleged  alteration,  without  the 
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production  of  tbe  ballot.  The  court  refused  so 
to  rule,  and  tbe  defendant  excepted. 

At  the  close  of  all  the  evidence  in  the  case,  the 
defendant  requested  the  court  to  rule  that  there 
was  not  sufficient  evidence  in  tbe  case;  that  the 
ballot  alleged  to  have  been  altered  was  "cast" 
within  the  intent  and  purpose  of  the  above  sec- 
tion of  the  statute;  that  there  was  a  variance 
between  tbe  proof  and  the  allegation  of  altera- 
tion  in  the  indictment;  that,  on  all  the  evidence 
in  the  case.  Nelson  8.  Wi^efield  was  not  an 
"oflBcer,"  within  the  intent  and  purpose  of  the 
above  section  of  the  statute;  that  the  defendant 
had  committed  no  crime  within  the  intent  and 
meaning  of  the  above  section  of  tbe  statute. 

The  court  refused  so  to  rule,  and  the  defend- 
ant excepted. 

The  court,  having  declined  and  refused  to 
make  such  rulings  as  above  requested,  under 
instructioDS  not  otherwise  excepted  to,  submit* 
ted  the  case  to  tbe  Jury,  who  found  by  their 
verdict  the  defendant  giiUty.with  a  recommen- 
dation to  the  court  for  mercy;  and  defendant  al- 
leged exceptions. 

Sfr.  Francis  Burke,  for  defendant: 

Tlie  rule  is  well  established  tliat  a  paper  al- 
leged to  have  been  altered,  if  !n  existence  and 
accessible,  must  be  produced  at  tbe  trial.  If  it 
be  proved,  however,  that  it  was  destroyed  by 
tbe  defendant,  secondary  evidence  is  admissible; 
but  otherwise  if  the  destruction  were  by  the 
prosecutor  or  through  his  fault. 

8  Greenl.  Ev.  ^  107;  Commonwealth  v. Hutch- 
inton,  1  Mass.  7:  Commonicealth  v.  SnelL  i 
Mass.  84;  CommoMDealth  v.  Bigdow,  8  Met. 
285. 

The  city  clerk,  in  destroying  tbe  ballot,  acted 
not  merely  as  a  city  officer,  but  as  an  officer  of 
the  Commonwealth,  the  prosecutor;  and  his  act 
is  its  act.  That  the  city  clerk  acted  under  die 
requirements  of  the  statute  is  no  excuse,  nor 
that  the  L^lslature  has  put  into  the  same 
statute  ^  36,  a  compliance  witb  the  provi^ons 
of  which  makes  imposslbie  a  conviction  under 
the  provisions  of  ^  48. 

Chap.  299,  g  10,  requires  the  use  at  elections 
of  a  special  ballot-box  witb  "mechanical  de- 
vices for  securing,  registering,  and  canceling 
every  ballot  deposited  therein,"  and  g  II  pro- 
vides that  "no  ballot  shall  be  counted,  in  ascer- 
ti^ing  the  resiUt  of  such  election,  unless  so 
deposited  and  canceled."  It  was  necessary, 
then,  as  a  part  of  the  government's  case,  to 
show  that  the  ballot  alleged  to  have  been  al- 
tered bad  been  deposited  and  canceled  in  such 
box.  Failing  to  do  this,  there  was  no  evidence 
that  the  ballot  had  been  cast,  and  tbe  mling 
requested  should  have  been  given. 

The  indictment  chai^  the  "drawing  lines 
and  marks  across  the  words  and  name  'NcImmi 
8.  Wakefield.'"  in  the  first  count,  and  in  the 
second  the  "drawing  lines  and  marks  with  s 
certain  lead-pencil  over  and  across  the  name 
'Nelson  8.  Wakefield.' "  These  are  material  al- 
legations, and  set  fOTth  the  substance  of  tbe 
complaint,  and  must  conaequentlj  be  proved 
as  alleged. 

^sv.  Joatwmf  80  He.  29;  BexT.  Dede^,  1 
Moody,  Cr.  Cas.  808;  Oonmonwealth  t.  Laivry, 
101  Mass.  207. 

The  charge  of  drawing  lines  across  the  words 
"Nelson  S.  Wakeflekl*"  U  not  supported  by 
evidence  of  drawing  lines  across  the  jf^rds  "S. 
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Wakefield;"  nor  is  the  name  "8.  Wakefield" 
tne  same  aa,  nor  idem  aonana  with,  "Nelson  S. 
Wakefldd."   The  variance  is  fatal. 

An  officer  ia  one  "lawfully  invested  with  an 
office." 

Bouv.  L.  Diet. :  Stormonth,  Eng.  Diet. 

A  candidate  for  an  office  does  not  become 
thereby  an  officer;  and  in  thia  case  the  said 
Wticeneld,  even  if  elected,  would  not  have  been 
ioTested  with  office,  or  become  an  officer,  un- 
til after  the  expiration  of  the  year.  The  fourth 
ruling  should  have  been  given  as  requested. 

The  ballot  alleged  to  have  been  altered  was, 
in  fact,  counted  and  returned  for  Nelson  8. 
Wakefield,  and,  even  if  the  defendant  had  at- 
tempted to  alter  the  ballot,  be  failed  so  to  do. 
It  is  not  made  a  criminal  offense  to  attempt  to 
alter  a  ballot,  and,  as  attempt  only  waa  shown 
in  this  case,  the  defendant  bad  committed  do 
crime. 

No  brief  for  plainUfl. 

G.  Alien*  J.,  delivered  the  o[dni(m  of  the 
court: 

1.  It  was  impoBBible  to  produce  the  ballot  at 
the  trial,  because  it  had  been  destroyed  by  the 
ci^  clerk,  as  required  by  the  statute  of  1884, 
chap.  290,  §  36.  It  is  now  objected  that  such 
destruction  must  be  deemed  to  have  been  the  act 
of  the  prosecutor, — namely,  the  government, — 
and  that  therefore  the  government  could  not 
properly  be  allowed  to  introduce  secondary 
evidence  of  what  the  ballot  was.  But  a  de- 
atructioD  of  ballots,  under  this  general  proviaioD 
of  law,  cannot  be  deemed  a  wioDgful  or  negK- 

gnt  destruction  of  a  document,  or  one  which 
TOlvee  any  fault  upon  the  part  of  the  govern- 
ment or  its  agents;  and  the  case  does  not  fall 
within  the  doctrine  which  has  sometiraea  been 
declared  or  implied,  that  a  document  which  has 
been  destroyed  through  the  fault  of  the  prose- 
cutor cannot  be  proTed  secondary  evidence. 
See  8  Oreenl.  Er.  %  107;  OonmmteeaUh  t. 
8iuU,  8  Blasa,  82;  Joannes  v.  Bennett,  6  Allen, 
169. 

2.  It  was  not  nec»»aiy  to  show  that  the  bal- 
lot had  been  canceled  by  a  mechanical  device, 
aa  provided  in  ^  10  of  the  statute.  Such  can- 
cellation is  not  essenlial  to  ensure  the  counting 
of  a  ballot,  since  ^  13  makes  provision  for  the 
case  where  a  Wlot-box  containing  such 
mechanical  device  cannot  be  fumiabea.  Be- 
sides, the  evidence;  showing  that  the  ballot 
came  from  the  ballot-box  which  was  actually 
used  in  the  election  would  warrant  the  infer- 
ence that  it  bad  been  duly  cast,  within  the 
meaning  of  §  43. 

8.  The  alteration  was.  sufficient  to  sustain  the 
indictment.  If  the  ballot  bad  been  origfaiaUy 
cait  with  tbe  erasure  shown,  it  could  not  prop- 
erly have  been  counted  as  a  ballot  for  Mr. 
Wakefield.  The  erasure  was  sufficient  to  "al- 
ter" the  ballot,  so  that  tbe  voter's  intention 
would  have  been  defeated  if  the  fraud  had  not 
been  observed  or  discovered.  The  name  imon 
the  ballot  ia  to  be  taken  as  a  whole.  Ifthelines 
and  marks  drawn  acrosa  it  were  safflcient  to 
show  an  apparent  intention,  upon  the  part  of 
the  voter,  to  erase  the  name,  so  that  the  ballot 
would  not  be  counted  as  a  vote  for  Mr.  Wake- 
field, that  is  sufficient  to  support  the  chai^  of 
altering  the  ballot  by  drawing  lines  and  marks 
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across  the  words  and  name  "Nelson  8.  Waka- 

fleld." 

4.  The  objection  that  the  vote  for  Mr.  Wake- 
field was  not  a  "ballot  cast  for  any  officer,"  be- 
cause he  was  merely  a  candidate  for  oflice.  and 
was  not  elected,  cannot  prevail.  The  statute 
merely  uses  a  short  form  of  expression,  and  tbe 
meanmg  is  not  open  to  douttt;  othowise  the 
statute  would  on^  apply  to  existins  officen. 
who  might  be  candidates  for  re-dectfon.  Ttx 
phraseology  of  "voting  foraoy  officers  to  be  then 
chosen"  is  common  and  familiar  in  the  legisla- 
tion of  this  Commonwealth.  Pub.  Stat.  ^ap. 
7,  §  56;  Geo.  Stat.  chap.  7.  S  28.  See  also 
Stat.  1884.  chap.  299,  %  41. 

e.  The  facts  that  the  fraud  of  the  defendant 
did  not  succeed,  and  that,  by  direcition  of  the 
election  officer,  the  ballot  was  counted  and  re- 
turned for  Mr.  Wakefield,  cannot  avail  the  de- 
fendant, in  defense  to  the  indictment.  The 
ballot  was  altered  with  intent  to  cheat  and  de- 
fraud, although  tbe  fraud  was  discovered  at 
once. 

Exceptione  omrvUd. 


Alexander  McCALLUM 

f. 

Jaqwr  E.  LAUBIE. 
Ghauncey  H.  PIERCE  r.  SAME. 

1.  A  party  aggrieved  by  an  emHieoiu  rat- 
ing  upon  a  dsaanrrer  in  the  saperiv 
«)urt  may  allege  e»aptiouB  thereto, 
upon  wbiefa  tbe  matter  may  be  fartho- 
faeard. 

2.  In  actUma  of  libel  »nd  alanclttr  it  is 

necessary,  by  the  common  law,  to  iLlIem 
the  Applieation  of  the  words  to  the 
plaintiff,  and  if,  in  themselves,  tbey  do 
not  make  their  meaning  dear,  to  aUege 
also  what  will  show  their  denM>at<^ 
character. 

8.  The  fundamental  principle  of  our  stat- 
ute does  not  differ  from  that  of  tbe  com- 
mon law;  the  allegatioiu  of  the  decla- 
ration muat  show,  not  only  that  tbe 
words  apply  to  the  plaintiff,  bat  ^so 
in  what  sense  they  are  nsed.  and  how 
they  are  defamatory.  The  statemeat 
that  they  were  published  "concerning 
the  plaintiff"  is  Inmfleiaot,  if;  ttom 
their  character,  they  do  not  Intelligibly 
apply  to  him  In  a  deftjaatorv-  sense. 
General  allegations  and  innaeilaoee  are 
not  enough. 

4.  Where  the  words  all^j^  to  have  bera 
published  do  not  indicate  their  appU* 
cation  to  the  plaintiff,  or  what  relation 
he  hadtothematterstowhioh  tbey  refer. : 
and  their  meanfaig,  as  imputinfr  what 
would  expose  him  to  hatred,  contempt, 
or  ridicule,  is  not  Intelligiluei  and  can  : 
only  be  vaguely  conjectured, — a  d« 
rer  to  the  declaration  held  properly  i 
tained. 

5.  Damages  fbr  an  injury  to  tbe  plaintifTs 
business  cannot  be  recovered  in  suf^ 
an  action,  without  an  aU^caticm  that 
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the  words  were  pobUsbed  of  and  oon- 
cemin^  the  plaintiff  in  his  business  or 
pnrfeesioD. 

(HuniiflUre— Filed  Horember  S2, 1887.) 

ON  plaintifl'a  excepUona.  Ovemiled. 
This  18  a  suit  for  the  publication  of  a  libel- 
<xu  article. 

The  defeadaot  demurred  to  the  declaratioo: 
(1)  because  there  la  not  set  forth  anything  In 
eitha-  count  which  is  by  its  natural  import  II- 
bekms,  or  which  f uraisfaea  legal  ground  for  an 
action  for  libel,  or  is  actionable od  any  ground; 
(8)  because  the  matter  set  out,  with  accompany- 
ing arermentfl,  in  either  count,  is  not  libelous 
IB  to  plaintiff,  or  stall, — nor  does  it  appear  that 
the  nutler  aet  out  relates  to  plaintiff. 

The  court,  upon  hearing;,  sustained  the  de- 
morrer,  to  which  ruling  plaintiff  alleged  excep- 

tlDIH. 

Plaintiff's  declaration  was  as  follows: 

"1.  The  plaintiff  says  the  defendant  falsely 
ind  malidmialy  accused  tb«  pMntlfl  of  con- 
spiringwithCliaunceTH.  Pierce,  of  said  North- 
unpton,  to  defraud  the  neighbors  and  friends 
(A  moA  plaintiff  and  said  Pierce;  and  the  de- 
(endsat  caused  said  false  and  malidons  libel  to 
bepablisbed  in  a  newspaper  published  in  said 
Xorthampton,  called  the  Hampshire  County 
Journal,  a  copy  whereof  is  hereto  annexed,  viz. : 

"  'As  to  the  electric  Hgbt  company,  I  doubt 
Dot  all  are  willing  it  shomd  pay  a  fair  dividend, 
8 per  cent,  even  10  per  cent,  on  the  actual  value 
iH  the  plant.  Here  comes  the  rub,  when  tbe 
Noctfaampton  Electric  Light  Company  was 
capitalized  for  $40,000  its  actual  value  was  not 
$15,000.  It  was  a  plan  for  the  Tbomson-Hous- 
too  Company  to  make  a  good  sale,  as  no  profit 
coold  be  made  with  tbe  sharp,  bitter  competi- 
tion of  the  Schuvler  Company  in  the  field;  and 
it  was  a  sctieme  by  which  certain  parties  (mean- 
ii^  ttiejdaintiff  and  said  Pierce)  attempted  to 
make  $20,000  or  more,  bv  buying  a  property 
worth  in  the  neighborhood  of  f 15,000  and  cap- 
italizing it  for  $40,000,  and  by  selling  stock  to 
their  neighbors  and  friends  (meaning  tbe  neigh- 
ban  and  friends  of  the  plaintiff  and  said  Pierce), 
whidi  was  more  than  naif  water  (meaning  that 
ome  tban  half  of  the  par  value  of  said  stock 
represented  no  assets  and  wasof  no  real  value). 
In  fact,  the  TbomsoD-HonstoD  plant,  at  the 
time  it  was  sold  and  capitalized  for  $40,000, 
vat  not  worth  near  $16,000,  as  a  large  sacrifice 
bad  to  be  made  and  was  made  by  the  projectors 
{meaoiDg  tbe  plaintiff  and  said  Pierce),  who 
dare  not  force  the  lose  of  removing  the  Schuy- 
ler competition  oo  the  stockholders,  after  mak- 
ing lOOjmr  oeoit,  and  more,  on  the  stock  sold.' 

*%  Toe  plaintiff  says  that  he  is  engaged  in  the 
bmineas  of  a  merchant  in  said  Northampton, 
and  as  a  manufacturer  in  tbe  city  of  Holyoke, 
in  the  conntv  of  Hampden,  in  said  Common- 
wealth; and  the  plaintiff  says  the  defendant 
caused  to  be  published  In  a  newspaper  pub- 
Ksbed  in  said  Northampton,  called  the  Hamp 
Aire  Cono^  Journal,  a  false  and  malicious  It- 
bd  oniceniuie  the  jdaintiff,  a  copr  where<tf  \a 
bcKlo  annnea  [mt  same  as  set  forth  in  first 
eowt],  whereby  the  plaintiff  was  greatly  in- 
jnredin  his  trade,  business,  and  em^yment" 

ifr.  D.  W.  Bond,  for  phdntifl 

To  perfect  a  scheme  alleged  by  defoidant,  It 
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was  neceasaiy  for  the  officers  of  the  Northamp- 
ton Electric  Light  Company  to  sign  and  swew 
to  a  statement  that  tbe  capital  stock  was  paid 
in,  that  it  was  paid  in  bv  a  conveyance  of  the 
property  at  a  fur  valuation. 

Pub.  Stat.  chap.  106,  §g  46, 4a 

Such  a  scheme  is  a  conspiracy  to  cheat  and 
defraud. 

It  is  not  always  essential  that  the  acts  con- 
templated ^oula  constitute  a  criminal  offense, 
for  which,  without  the  element  of  caosfAney, 
one  alone  could  be  indicted. 

Gommonmaith  v.  BogrUon,  cited  in  Oommon- 
toealth  V.  Hunt,  Thach.  Cr.  Cas.  609,  640;  and 
in  ChmmontoealtA  v.  Waterman,  122  Mass.  43, 
67. 

The  plaintiffs  also  claim  that  the  effect  of  the 
article  was  to  prejudice  and  injure  them  in  their 
trade  or  tnndness. 

When  wtnds  have  such  an  effect,  it  is  not 
necessary  that  the  trade  or  bustnesB  be  referred 
to  in  the  article. 

aandertoa  v.  Oaidwea,  4S  N.  T.  896;  B.  C.  8 
Am.  Rep.  106. 

Mr.  Wtlliam  G.  Baasatt.  for  defendant: 

Plaintiff's  remedy  was  by  appeaL 

Pub.  Stat.  chap.  187,  §  67;  chap.  158. 8  10; 
Cowley  V.  Train,  134  Mass.  226;  AmhmnA  A  B. 
R.  B.  Vo.  V.  Watton,  4  Gray,  61;  Bennett  v. 
CUmewx,  8  AUeo,  481. 

Exceptions  are  applicable  to  rulings  arldng 
upon  and  incidental  to  a  trial. 

Pub.  Stat.  chap.  167,  %  70. 

The  practice  Is  by  appeal. 

Oook  V.  Oook,  100  Mass.  194;  ColtY.  Learned, 
lie  Mass.  380;  Homer  "v.  Engelhardt,  117  Mass. 
689;  Amet  v.  Union  B.  Go.  Id.  541:  ^dam#  v. 
Stone,  181  Mass.  488;  JfoObnn  v.  Tiliinghatt, 
1  Mass.  (L.  ed.)  906, 1  New  Eng.  Bep.  666, 140 
Mass.  327. 

The  words  of  tbe  article  are  not  libelous  in 
themselves.  They  neither  accuse  plaintiff  of 
crime,  dishonesty,  or  immorality  nor  blacken 
his  reputation  or  expose  him  to  pubUc  hatred, 
contempt,  or  ridicule. 

TwomUyy.  Monroe,  186 Mass.  464,  468;  Qood- 
rich  V.  Davit,  It  Met. 478;  Ilomery.  Engelhardt, 
and  Adama  v.  StoTie,  mpra;  Doding  v.  Budget 
Pub.  Co.  2  Mass.  (L.  ed.)  886. 4  New  Eng.  Rep. 
SO,  144  Mass.  258;  Shattuek  v.  Alien,  4  Gray, 
540;  Boynton  v.  Banington,  8  Alien,  807;  Mul- 
ligan V.  CoU,  h.  R.  10  Q.  B.  649;  Oapital  A 
Gmntie*  Bank  v.  Henty,  L.  R  6  0.  P.  D.  614; 
8.  a  L.  R.  7  App.  Cas.  741:  Odg.  Slaad.  & 
Lib.  Bigelow's  ed.  p.  26. 

The  article  is  impersonal. 

Goodrich  V.  Dame,  11  Met.  480;  Ghenery  v. 
Ooodrie/i.  98  Mass.  2^;  York  v.  Johneon,  116 
Mass.  482;  Baldtein  v.  Hildreth.  14  Ony,  321; 
Cla^  V.  Brigham,  8  Qray,  161;  Tebbettt  t-  Ood- 
ing,  9  Gray,  254;  Cbrtwv.  Andretea,  16  Pick. 
1;  Capital  tfi  (huntie§  Bank  y.  Bent^;  and 
Adam*  v.  Stone,  mpra. 

The  language  was  not  such  as,  either  as  a 
necessary  or  as  a  natural  and  proximate  conse- 
quence, occasioned  damage  to  It. 

Swan  V.  Tappan,  5  Cusb.  104;  Oook  v.  Cbtufc, 
100  Mass.  19ii  BhetT.  Tobey.iPick.9aO;  SneU 
T.  Bnott,  18  Met  278;  Wetdon  y.  De  Bathe,  54 
L.  J.  Q.  B.  118;  L.  R.  14  Q.  B.  D.  889;  Cham- 
berlain v.  Boyd,  L.  R.  11  Q.B.  D.  407;  2  Greenl. 
Ev.     430, 354, 256;  Townsh.  Bland.  &  Lib.  3d 
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Kaowlton*  deliTeredthe  opioloa  of  the 
ooart: 

These  two  cases  differ  only  fai  the  kinds  of 

business  in  which  the  plaintiffs  are  respectively 
alleged  to  have  been  engaj^ed,  and  the  opinion 
given  in  the  first  is  equaUy  applicable  to  the 
second  also. 

The  defendant  contends  that ;theonty  remedy 
for  an  erroneous  ruling  upon  a  demurrer  Is  by 
appeal,  and  that  the  bul  of  exceptioDB  should 
be  dismissed.  The  usual  and  better  practice 
Is  to  bring  to  this  court  questions  of  law  aris- 
ing upon  demurrers  in  the  superior  court,  by 
appeal,  and  not  by  exception.  But  by  Pub. 
Stat.  chap.  158,  g  8, '  'in  all  cases  civil  and  crim> 
inal,  *  •  *  a  party  aggrieved  hy  an  opinion, 
ruling,  direction,  or  judgment  of  the  court,  in 
matters  of  law,  may  allege  exceptions  thereto," 
upon  which  the  matter  may  be  further  heard. 
An  i^)peal  from  a  ruling  or  judgment  upon  a 
demurrer  in  an  action  at  law  in  the  supreme 
judicial  court  will  not  lie,  and  the  remedy  for 
error  in  such  a  case  is  by  exception  only. 
Cowley  T.  JVatH,  Mass.  226.  Appeals  and 
exceptions  taken  upon  interlocutcry  matters 
cannot  be  heard  in  tnls  court  until  the  proceed- 
inga  at  nisi  priut,  to  determine  the  tegid  rights 
of  the  parties,  appear  to  be  ended.  Bennett  v. 
Clentence,  8  Allen,  481.  In  thissuit  the  record 
indicates  that  the  order  of  judgment  and  the 
ruling  sustaining  the  demurrer  were  simul- 
taneous, and  the  exceptims  then  taken  are  ivop- 
erly  before  us. 

The  declaration  U  in  two  counts,  Uie  first  to 
recover  general  domf^es  fbr  an  injury  to  repu- 
tation from  the  publ£ation  of  a  hbei,  and  the 
second  charging  an  Injury  to  the  plaintiff's 
business  from  the  same  cause.  In  actions  of 
libel  and  slander  it  has  alwajrs  been  held  neces- 
sary, both  in  England  and  in  this  country,  to 
allege  the  application  of  the  words  to  the  plain- 
tiff, and,  if  in  themselves  they  do  not  make 
their  meaning  clear,  to  allege  also  what  will 
show  their  defamatory  character.  Ooldstein  v. 
Fbta,  e  B.  &  C.  154;  Capital  db  Counties  Bank 
V.  Hentv,  7  App.  Cas.  741;  Blots  v.  Tobev,  3 
Pick.  320;  CarUrv.  Andrews,  10  Pick.  1;  Oood- 
Heh  v.  Davis,  11  Met.  478.  The  technical 
strictness  of  the  common  law  has  been  relaxed 
by  the  English  Common  Law  Procedure  Act 
oi  1859,  and  by  the  Massachusetts  statute  of 
the  same  year;  but  the  general  principle  of  our 
practice,  stated  in  Pub.  8tat.  chap.  167,  g  2, 
which  requires  that  the  "substantive  facts 
necessary  to  constitute  a  cause  of  action  shall 
be  stated  with  substantial  certainty,  and  with- 
out unnecessary  verbiage;"  and  tbe  more  partic- 
ular requirement,  accompanying  the  form  for 
a  declaration  in  slander  in  the  same  chapter, 
tiiat,  where  tbe  natural  import  of  the  woras  Is 
not  otherwise  intelligible,  "the  declaration  sh^l 
contain  a  concise  and  clear  statement  of  such 
things  as  are  necessary  to  make  them  intelligi- 
ble to  the  court  and  juiy  in  the  same  sense  m 
which  they  were  spoken ,  — call  for  averments  to 
show  particularly  how  the  plaintiff  has  been 
defamed.  Baldwin  v.  BOdreth,  14  Gray,  231; 
Ohsnery  v.  Goodrich,  98  Mass.  324;  York  v.  John- 
ton,  118  Mass.  482:  Brettun  v.  Anthony,  108 
Mass.  87;  Adams  v.  Stone,  181  Mass.  488. 

The  first  count  does  not  allege,  in  accordance 
with  the  form  in  the  statute,  mat  tbe  libel  was 
publislied  "concerning  the  plaintiff."  In 
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tnn  v.  Hildreth,  supra,  it  was  decided— CW^T 
Juttiee  Shaw  giving  the  opinion — that  adeclara- 
tlon  that  a  "defendant  publicW,  falsely,  and 
maliciously  accused  the  plaintiff^  of  the  crime 
of  larceny,  in  words  substantially  as  follows, 
'He  is  a  thief,' "  was  bad  on  demurrer,  for  want 
of  an  allegation  that  tbe  words  woe  qmken  of 
the  pUin^. 

But  tiie  second  count  contains  the  allcgatioD ; 
and  it  beoumes  important  to  determine  wbetlw, 
with  that,  enough  is  set  out  to  enable  ihe  [daio- 
tiff  to  maintain  his  action.  The  fundamental 
principle  of  our  statute  does  not  differ  from 
that  of  tbe  common  law.  The  allegations  must 
sbow,  not  only  that  the  words  apply  to  tbe 
plaintiff,  but  also  in  what  sense  they  are  used, 
and  how  they  are  defamatory.  A  statement 
that  they  were  published  "ooncenungtbe  plain- 
tiff" is  Insufficient  if,  from  their  character,  they 
do  not  intelligiUyappI^  tohim  in  adefamat^vy 
sense.  Thedefendant  is  entitled  to  be  informed 
by  the  declaration  what  is  imputed  (o  him,  what 
injury  he  is  said  to  have  inflicted,  and  how  be 
is  said  to  have  inflicted  it.  If  the  meaning  of 
the  laneuage  is  clear^  and  a  charge  that  it  was 
used  m  the  plaintiff  shows  how  it  would 
materially  injure  him.nothiogmore  isnecoosaiy. 
But  if  it  18  ambiguous  and.  with  an  allegatioo 
that  it  was  published  of  another,  il  is  not  ap- 
parent whether  it  was  applicable  to  him,  or 
whether  it  was  applicable  in  a  defamatory  sense, 
or,  if  it  was,  in  which  of  possible  different  de- 
famatory senses, — all  such  additional  factt 
must  be  alleged  as  will  make  its  meaning  dear. 
General  allegations  and  innuendoes  are  not 
enough.  In  Brettun  v.  Anthony,  ittpra,  it  is 
said  that  "general  alle^tions  that  the  defend- 
ant charged  the  plaintiff  falsely  and  maliaously 
with  the  commission  of  a  particular  crime,  ac- 
companied by  innuendoes,  however  broad  and 
sweeping,  will  not  aid  a  declaration  otherwise 
imperfect. "  It  is  familiar  doctrine  that  innnen- 
does  do  not  enlarjge,  but  merely  restate  in  Trfainer 
terms,  tbe  meaning  of  the  language  wfaub  pre- 
cedes them. 

In  the  declaration  in  this  case,  the  "concise 
and  clear  statement"  called  for  by  our  statute, 
and  answering  to  tbe  inducement  and  col- 
loquium of  common-law  [heading,  is  wanting. 
The  words  alleged  to  have  been  puhliBbed  oa 
not  indicate  their  application  to  a  particular 
person, — much  less  how  they  apply  to  him,  or 
what  relation  he  had  to  the  matters  to  which 
they  refer.  It  is  impossible  lo  determine  with 
certainty,  from  them,  how  many  actors  partici- 
pated in  the  transactions,  or  what  parts  they 
respectively  took,  or  whether  the  conduct  of 
anyone  was  moral  or  immoral,  innocent  or 
guilty.  Theirmeaning,asimputingwhat would 
expose  to  hatred,  contempt,  or  ridicule  one  of 
whom  they  are  alleged  to. have  been  published, 
is  not  intelligible,  and  can  only  be  vaguely 
conjectured.  Tbe  demurrer  was  therefore 
rightly  sustained. 

The  gist  of  tbe  charge  In  tbe  second  oooni 
seems  to  be  the  injury  to  the  plaintiff's  bost- 
ness;  and  damages  for  such  an  injury  cannot  be 
recovered  without  an  allegation  that  tbe  words 
were  published  of  and  concerning  the  plaintiff 
in  his  trade,  buHlness,  or  profession.  James  v. 
Brook,  8  Ad.  &  £1.  N.  3.  7;  Odiame  v.  Baeon, 
6Cush.  186.  But  we  prefer  to  rest  our  decisiOD 
upon  the  l»oader  ground  ^9Uir  ^stated,  and 
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<»  we  have  not  coatddered  the  questioiui  that 
mi^t  arise  id  this  aspect  of  the  caae. 
EietpUoiu  averrtUed. 


C0auiO]!TW£ALTH  of  MuaactauBettB 
e. 

George  HILL. 

I.  The  [>re8umptioii|that  acta  done  by  the 
wile  in  the  immediate  preMnce  of  the 
koaband  were  done  by  fais  command 
or  authority,  may  be  contradicted  by 
evidence. 

i.  A  Iraaband  has  the  rightful  power  to 
pteTent  hia  wif«  ^ni  a«lac*ass  resort 
for  prostitntioB*  a  lunwe  owned  by  ber 
as  Jier  sepKimte  property  and  oooapied 
by  both  as  the  homa  of  the  family. 

3,  It  slie  kept  a  uch  tenement  for  saoh  pnr- 
poae  of  her  own  free  will,  and  without 
MT  koaband's  conaent,  and  against  his 
vill,  ke  cannot  be  eonvieted  of  thereby 
maintaining  a  nuisance  in  such  tene- 
ment, although  be  did  not  use  all  prac- 
ticable means  to  control  her  conduct. 

4  His  whole  conduct,  including  what  he 
did  and  said,  as  well  as  wbat  he  oould 
Kssonablv  have  done,  and  did  not  do, 
maj  be  anown  for  the  purpose  of  prov- 
iniror  disproTing  his  cousent  in  fact  to 
the  acta  obne  by  his  wife. 

S.  ETidence  that,  prior  to  the  time  covered 
by  the  iudictment,  lie  had  ordered,  di- 
rected, persuaded,  and  need  all  means 
in  his  power  to  prevent  his  wife  from 
doing  any  of  tfae  acta  charged,  and  that 
his  wife  told  him  the  property  was  hers, 
and  sfae  would  do  as  she  pleased,  is  ad- 
■laslble.  on  liis  behalf,  on  the  trial  of 
aneh  indictment. 

IWhen  the  question  is  of  the  state 
Bind  of  a  person  at  or  during  a  partic- 
ular time,  which  can  only  be  shown  by 
acts  or  speech,  evidence  of  what  he 
said  or  did  for  a  reasonable  time  be- 
fore, if  it  tends  to  show  a  permanent  or 
settled  state  of  mind  on  the  subject,  is 
admissible. 

7.  How  far  back  he  shall  be  permitted  to 
go  is  in  the  discretion  of  the  trial  Jndce. 
The  general  rule  is  that  the  evidence 
sboald  be  admitted  if,  under  the  facte, 
there  can  be  a  reasonable  inference  tbat 
thesamestateof  mind  continued  to  exist 
op  to  and  during  the  particular  time 
which  is  the  subject  of  inquiry. 

8.  It  is  in  the  discretion  of  tfae  trial  judge 
whether  counsel  shall  read  to  the  jury 
statutory  or  common  law  from  the 
books,  or  shall  state  it  orally,  subject  to 
the  correction  of  the  court. 

(Brtotol  Filed  November 28, 1887.) 

ON  defendant's  exceptions.  Sustained. 
lodietinait  for  maintaining  a  nuisance  In 
k  tcDement   A  house  waa  used  for  the  illosal 
Mle  of  liquor,  and  waa  restated  to  for  [noBtUu- 
tiOD  and  Kwdneas  dnringtbe  period  corered  1^ 


the  {ndictment, — from  January  1B86,  to  June. 
The  businesa  was  transacted  with  the  witnesses 
by  the  wife  of  defendant,  in  whom  was  the  title 
to  said  house,  but  the  defendant  lived  wIUi 
her,  and  was  present  and  had  knowledge  there- 
of. Od  the  trial,  counsel  for  defendant  pro- 
ceeded to  read  to  the  jury  Pub.  Stat.  chap.  147. 
S§  1,  2,  relating  to  righta  of  married  women 
in  the  management  ana  control  of  her  separate 
property,  but  was  interrupted  by  the  priding 
judge,  and  directed  not  to  read  said  statutes  U> 
the  jury.  Counsel  claimed  the  right  to  read 
said  statutes  to  the  jurv,  and  to  have  on  excep- 
tion to  the  refusal  of  the  court  to  allow  him  to 
do  so.  The  court  thereupon  ruled  that  the 
matter  of  reading  said  statutes  to  the  jury  was 
within  the  discretion  of  the  court,  aud  not  a 
matter  of  exception.  The  defendant  offered 
evidence  to  show  that,  from  time  to  time  dur- 
ing five  years  prior  to  the  finding  of  the  in- 
dictment, be  had  ordered,  directed,  persuaded, 
and  used  all  reasonable  and  practicable  means 
in  his  power  to  prevent  bin  wife  from  doing 
any  of  the  acts  chargtKl:  and  tbat  his  wife  told 
him  the  property  was  hers,  and  she  would  do 
as  she  pleaded. '  The  court  excluded  any  evi- 
dence on  this  point  at  any  time  prior  to  Jan- 
uarv  1,  the  time  covered  by  the  indictment. 
To  this  the  defendant  excepted. 

The  defendant  requested  the  court  to  rule 
and  instruct  the  jury,  among  other  things,  as 
follows: 

"1.  Tbat  a  married  woman  who  owns  real 
estate  in  fee  has  as  full  control  of  the  same 
during  her  life  as  she  would  have  if  single. 
That  she  has  a  right  to  lease  it  for  a  term  of 
years;  to  conv^  it  by  deed,  which  will  be  good 
and  effectual  as  agwuBt  her  husband  during 
ber  lifetime.  She  has  a  right  to  occupy  It 
alone,  and  expel  her  husband  therefrom,  if  it 
suits  her  pleasm^  or  convenience,  even  though 
she  occupies  it  as  her  dwelling-place. 

"2.  Tbat  her  husband  has  no  legal  right  to 
expel  ber  therefrom,  and  any  force  used  by  him 
for  that  purpose  would  he  a  criminal  assault," 
—which  the  court  refused  to  do,  and  defend- 
ant duly  excepted. 

The  court  ruled  substantially  as  follows: 

The  husband  would  be  responsible  for  such 
use  of  the  house,  if  it  was  with  his  knowledge 
and  consent,  or  with  his  participation,  or  if  He 
permitted  and  suffered  that  use;  but  he  would 
not  be  responsible  for  tbat  use  if  it  was  with- 
out bis  knowledge  or  consent,  or  a^unst  his 
wishes,  and  in  spite  of  every  reasonable,  law- 
ful, andpracticable  effort  on  his  part,  exeroised 
in  good  futh,  to  prevent  such  use. 

A  verdict  of  guilty  was  returned,  and  de- 
fendant alleged  exceptions. 

Mr.  J,  Brown,  for  defendant: 

The  first  question  is  whether  a  presiding 
Justice  has,  in  a  criminal  case,  tbe  right,  under 
his  discretion,  to  prohibit  counsel  from  reading 
a  statute  to  tbe  jury,— directly  applicable  to  the 
issue  on  trial,  — or  even  to  offer  it  as  evidence  i  n 
the  case. 

This  Is  not  supported  by  authority  in  any 
case  that  baa  come  before  this  court  for  re- 

(hmmmmiath  v.  Mvrphj/.  10  Qn^,  1;  Com- 
monwealth V.  Au^n,  7  Gray,  Bl;  Conmoii- 
wealth  V.  Porter,  10  Met  368. 

Kll  of  Rights,  art.  13, 
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314,  %  17,  have  special  application  In  tbe  case 
at  bar.  Also,  tbe  rule  of  court  limiting  argu- 
ments of  counsel  to  the  jury  to  one  hour  avoids 
and  imsrenta  any  gnw  abuse  of  tbe  priTlleee 
of  reading  tbe  law  or  a  statute  involved  In  tbe 
issue. 

That  the  statute  offer^  to  be  read,  either  as 
evidence  or  in  argument,  had  a  direct  applica- 
tion to  the  issue,  is  apparent. 

Pub.  Stat.  chap.  147,  g§  1,  2,  See  Cfammon- 
wealth  T.  Barry,  115  Mass.  146;  Com7nonv>ealth 
V.  Wood,  97  Mass.  m  But  see  Stat.  1874, 
cbao.  184. 

These  providoDB  are  substaotially  incorpo- 
rated in  Pub.  Stat,  ntpra. 

It  is  not  enough  to  say  that  in  the  trial  of 
causes  much  is  left  to  tbe  discretion  of  tbe 
presiding  judge,  in  giving  direction  or  control- 
ling it. 

Tbe  only  cases  referring  to  the  matter,  fbund 
upon  diligent  search  by  counsel,  are — 

Lynch  V.  ^ate,  9lDd.  541;  Murphy  v.  State, 
fi  Ind.  490;  Gvtler  v.  Thmnat,  24  Vt  647;  1 
Park.  Cr.  147. 

The  point  attacked  directly  in  this  part  of 
tbe  case  is  the  assumption,  on  tbe  part  of  pre- 
siding Justices,  that  DO  book  can  be  read  from, 
either  as  evidence  or  in  argument,  even  though 
it  contains  a  direct,  terse,  and  authoritative 
statement  of  the  law  directly  pertlaent  to  Oie 
question  at  Issue  in  a  criminal  change. 

Tbe  defendant  was  entitled  to  tlie  first  and 
second  instructons,  at  least  In  substance;  and 
the  court  erred  in  ruling  that  they  were  Im* 
material, 

Tbe  court  should  have  permitted  tbe  defend- 
ant to  show  that,  during  me  five  years  prior  to 
the  time  charged  in  the  indictment,  "he  luid 
ordered,  directed,  persuaded,  and  used  all  rea- 
sonable and  practicable  means  in  his  power  to 
prevent  his  wife  from  doing  the  acta  charged." 

J/r.  Aodrew  J.  Waterman*  Atty-Oen., 
for  tbe  Commonwealth: 

Tbe  reading  of  the  statutes  to  the  jury  is 
wholly  a  matter  within  the  discretion  of  the 
presiding  justice. 

Commonmaith  v.  AtuAin,  7  Gray,  51;  Com- 
monwealth  v.  Fbrter,  10  Met.  380. 

Tbe  relative  technical  legal  status  of  the  par- 
ties bad  nothing  to  do  with  the  question  of  fact 
as  to  whether  tbe  defendant  permitted  the 
keeping  of  tbe  nuisance. 

Commonwealth  V.  Kennedy,  119  Mass.  311. 

There  was  no  evidence  upon  which  to  base 
the  rulings,  and  for  this  reason  they  were  right- 
fully refused. 

(hmmonweaith  v,  Oallagher,  126  Mass.  54; 
Commonieealth  v.  Sargent,  129  Mass.  128. 

Field.  J. ,  delivered  the  opinion  of  the  court: 
In  offenses  like  that  charged  in  this  indict- 
ment there  Is  a  presumption  of  law  that  acts 
done  bj  the  wife  in  the  immediate  presence  of 
her  husband  were  done  by  her  under  coercion 
from  him.  This  was  originally  a  presumption 
in  favor  of  the  wife,  but  it  is  now  also  consid- 
ered that  there  is  a  presumption  af^lnst  the 
husband  that  acts  done  by  the  wife  m  his  im- 
mediate presence  were  done  by  his  command 
or  author!^.  Id  each  case  it  is  a  disputable 
presumption,  and  may  be  rebutted  or  contra- 
dicted hy  evidence;  uid  this  presumption  has 
perii^  lost  Bometldng  of  Its  force  in  modem 
754 
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times  in  consequence  of  the  riefats  given  to 
married  women  by  statute,  and  uie  diminished 
power  of  control  which,  by  law  and  usage,  hus- 
bands now  have  over  tbe  pmon  and  mopeity 
of  tbeir  wives.   Still  it  has  recently  been  de- 
clared tbat  a  husband  has  the  rightful  power 
to  prevent  his  wife  from  using,  for  the  illegal  ! 
sale  of  intoxicating  liquors,  a  house  owned  by 
her  as  her  separate  property  and  occupied  1^ 
both  as  the  home  of  the  famUy.     This  must 
be  equally  true  when  the  wife  uses  the  home  . 
as  a  resortfor  prostitution.    Common irealtb  v.  ' 
Carroll,  134  Mass.  80. 

If  tbe  husband  took  no  part  in  keeping  tbe 
tenement  for  the  purposes  charged  in  tbe  indict- 
ment, we  think  tbat  tbe  question  of  fact  was 
whether  he  consented  to  his  wife's  keeping  it 
for  these  purposes.  If  she  kept  it  of  her  own 
free  will,  and  without  his  consent,  and  against 
bis  will,  he  could  not  be  oouvicted.  VrneCber 
he  used  all  reasonable  and  practicaUe  means 
to  prevent  her  from  keeping  the  tenement  for 
th^  ille^l  purposes  was  relevant  only  upon 
the  question  of  his  consent  or  want  of  consent; 
and  if  in  fact  she  acted  of  her  own  free  wiU, 
and  without  his  consent,  and  against  his  wHl, 
he  could  not  be  convicted  although  he  had  not 
used  all  reasunabte  and  practicable  means  to 
control  her  conduct. 

We  are  aware  tbat.  In  some  of  the  dedakHiR. 
expressions  have  been  used  which  indicate 
tbat  it  is  a  substantive  part  of  the  law  tbat,  to 
excuse  himself,  tbe  husband  must  show  that 
he  has  used  all  reasonable  and  pracrticaUe 
means  to  restrain  his  wife;  but,  taking  all  tiie 
decisions  together,  we  think  it  app^n  that  his 
whole  conduct,  including  what  he  did  and  said, 
as  well  as  what  be  couldreasonably  have  done 
and  did  not  do,  is  admitted  as  evidence  oaiv 
for  the  purpose  of  proving  or  disproving  fats 
consent,  in  fact,  to  the  acts  done  hy  his  wife. 
Commomreaith  v.  Kennedy,  119  Mass.  211;  Com- 
monwalth  v.  Carroll,  supra;  Common teeaUh  v. 
Pratt,  126  Mass.  463;  Commonwealth  v.  Barry, 
116  Maas.  148;  Cbrnmonvealthr.  Wood  97  Mass 
325;  Commonieealth  v.  Trj/on,  99  Maas.  44S; 
Commonwealth  v.  Cheney,  114iHa8S.  281;  Om- 
monitealth  v.  Wdeh,  97  Mass.  598;  Commm- 
wealth  V.  Putnam,  4  Gray,  16. 

If,  then,  tbe  tenement  was  theseparate  prop- 
erty of  tbe  wife,  this  fact,  and  the  rights  gener- 
ally which  belonared  to  the  wife  as  owner  of 
the  tenement,  and  the  knowledge  or  belief  of 
the  husband,  and  the  claim  of  tbe  wife,  in  ref- 
erence to  these  rights. — so  far  as  there  wasevi- 
dence  that  the  conduct  of  the  husband  might 
have  been  influenced  thereby,— were  competent 
evidence  for  the  jury  upon  tbe  queetion  of  bis 
consent. 

The  defendant's  counsel  had  the  right  to 
argue  to  Uie  jury  all  questions  of  law  and  fact 
involved  in  the  case,  subject  to  the  ultimate 
decision  of  the  presiding  jiistice  upon  all  ques- 
tions of  law.  Commonwealth  v.  Porter,  10 
Met.  368.  Those  provisions  of  tbe  statutes 
which  directly  related  to  the  offense  char^, 
counsel  have  always  been  permitted  to  reaa  to 
the  jury.  Whether  counsel  should  be  permit- 
ted to  read  other  provisions  of  the  statates  to 
tbe  jury,  we  think  was  in  tbe  discretion  of  the 
presiding  justice.  Tbe  whole  law  which  de- 
fined Uie  nature  and  extent  of  the  right  which 
the  husband  [^^el*^,<@^b^(?«J«» 
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bis  wife  was  not  contained  in  ttie  stat- 
ntes,  and  tbe  general  rule  is  that  it  is  within 
tbe  discnUon  of  tbe  presiding  justice  whether 
comselduU  read  to  toe  jury  statutory  orcom- 
moD  law  froiD  booths,  or  shall  state  n  orally, 
mbject  to  the  correction  of  the  court.  Chm- 
montctalth  V,  Austin,  7  Gray,  61. 

Tbe  first  two  instructiona  requested  appa- 
TaUy  inrolved  some  questions  of  law  which 
were  not  raised  by  the  evidence,  and  upon 
wt^  the  presiding  justice  was  not  required 
to  rnie;  and  the  instructions  given  were  correct, 
mleM  tbe  last  clause  be  considered  as  substan- 
tiallv  modifying  the  instruction  that  the  de- 
fendant would  be  responsible  if  the  use  of  tbe 
boose  by  his  wife  was  with  bis  knowledge  and 
conwDt,  and  would  not  be  responsible  if  her 
aseof  it  was  without  his  knowledge  or  con- 
WDt  We  are  not  convinced  that  this  clause 
wu  mtended  to  modify  the  substance  of  the 
iDatroctions  previously  riven. 

The  time  covered  by  the  indictment  was  from 
aod  indiiding  January  1,  18S6,  to  tbe  day  of 
fioding  the  indictment,  which  was  June  10, 
1386^  It  appears  that  "  tbe  defendant  offered 
evidence  to  show  that,  from  time  to  time  dur- 
fife  years  prior  to  the  finding  of  the  indict- 
meal,  be  had  ordered,  directed,  persuaded,  and 
used  all  reasonable  and  practicable  means  In 
hit  power,  to  prevent  his  wife  from  doing  any 
of  tbe  acta  charged:  and  that  his  wife  tola  bira 
ibe  proper^  was  hers  and  she  would  do  as  she 
pleiMd.  The  court  excluded  any  evidence  on 
this  point  at  any  time  prior  to  January  1,  the 
time  covered  by  this  indictment." 

Tbe  defendant  was  necessarily  somewhat 
nstricted  in  his  defense,  as  he  could  not  be 
pnmitted  to  testify  to  private  conversations 
with  bis  wife.  The  offenae  charged  was  a 
coDtinaing  one;  and  it  might  well  be  that  be 
could  prmuce  but  slight  evidence  that,  diiring 
tbe  time  covered  by  the  indictment,  be  had 
«ii<lMrored  to  prevent  his  wife  from  using  the 
teoemeot  for  the  illegal  purposes  charged;  and 
yet  he  miriit  have  bad  ample  proof  that,  within 
a  nuoMble  time  before  this,  be  had  in  min 
done,  in  good  faith,  all  that  be  reasonably  could 
to  prayent  her  from  using  it  a&  she  did;  and 
from  this  evidence  tbe  jury  might  have  found 
tliat  be  continued  to  be  of  the  same  state  of 
mind  during  the  time  covered  by  the  indict- 
mcnt  as  before,  and  thathls  wife  knew  this  and 
fontinued  to  keep  tbe  premises  ]n  the  same  il- 
legal manner  a^uost  bis  will.  When  the  ques- 
tioo  b  (tf  tbe  state  of  mind  of  a  person  at  or 
during  a  particular  time,  which  can  only  be 
^WD  by  acta  or  speech,  evidence  of  what  be 
uid  or  4iA  for  a  reasonable  time  before,  if  it 
tends  to  show  a  permanent  or  settled  state  of 
miod  on  the  subject,  has  always  been  admitted. 
How  for  back  ■  party  idaXi.  be  permitted  to  so 
b  largely  in  the  discretion  of  the  presiding  jus- 
tice. Tbe  only  general  rale  is  that  the  evidence 
sboold  be  admitted  if , under  all  the  facts  proved, 
there  can  be  a  reasonable  inference  that  tbe 
Uioe  state  of  mind  continued  to  exist  up  to 
snd  during  tbe  particular  time  which  is  the 
Mibject  of  inquiry.  Similar  considerations  ap- 
ply to  the  knowl^ge  or  belief  of  tbe  wife  in 
v^nd  to  her  huaoand's  assent  to  at  dissent 
from  her  course  of  conduct.  We  think  that 
the  piesidiBg  justice  erred  in  limiting  the  de- 
fendant to  Uie  time  covered  1^  tbe  Imlictment, 
t  Uasl 


and  for  this  reason  the  exceptions  are  sustained. 
PoUer  V.  Baldwin,  188  Mass.  437. 
Exetption*  tuHained. 


H.  BradfoTd.SLOCUM 
e. 

John  C.  RILEY. 

1.  In  an  action  against  an  officer  for  DOg- 
ligently  suffering  the  eaoatpe  of  one 
whom  he  had  arrested  on  a  writ,  the 
plaintiff  can  only  recover  such  dam- 
agea  (except  nominal  damaj^s)  as  he 
proves  he  has  actually  sustained  by  the 
wrongful  acts  of  the  offleer.  The  debt 
against  the  scaped  debtor  is  not  the 
measureof  dama^,  but  the  loas  in  fact 
sustained;  and  tbe  officer  may  show  In 
mitigation  that  tbe  debtor  was  unable  to 
pay. 

3.  Where  the  Statute  of  Linsltationsisset 
up  in  bar,  the  burden  of  proof  is  on  the 
plaintiff  to  show  both  the  cause  of 
action  and  the  issuing  of  the  process 
within  the  period  of  limitation. 

8.  If  the  absence  of  the  maker  of  a  note 
from  the  State  is  relied  upon  as  bring- 
ing the  cause  within  the  exception  of 
the  statute,  the  burden  is  upon  plain- 
tiff to  prove  that  the*  absence  was  of 
such  a  character  a«  that  the  time  of  his 
absence  is  to  be  deducted. 

4.  Id  such  action  for  escape,  the  burden 
being  upon  plaintiff  to  prove  that  be 
had  a  debt  against  the  escaped  debtor 
which  he  has  lost  by  the  misconduct  of 
tbe  defendant,  it  is  not  sufficient  for  bim 
to  show  merely  that  he  holds  a  note 
against  such  debtor  which  is  barred 
by  the  Statute  of  Limitations. 

5.  In  computing  the  period  of  limitations, 
the  time  of  Sie  debtor's  absence  from 
the  State  is  not  to  be  excluded,  unless  it 
is  of  such  a  character  as  to  work  a 
change  of  bis  domicile. 

6.  Under  the  Practice  Act,  which  requires 
only  facta  in  avoidance  of  the  action  to 
be  set  forth  in  the  answer,  it  was  not 
necessary  to  set  forth  a  fact  available 
onlv  in  mitigation. — as  that  the  note  was 
barred  by  the  Statute  of  Limitations. 

(Brlat9l'— Filed  Novemt)er  S&,  1887.) 

ON  plaintiff's  exceptions.  Ocerruled. 
This  is  an  action  of  tort  brought  by  plain- 
tiff against  defendant  for  neglect  of  duty  in 
service  of  civil  process  as  constable,  namely,  a 
writ  in  fiavor  of  plaintiff  against  one  Peter 
Mayntud. 

It  appeared  at  tbe  trial  that  tbe  defendant 
duly  arreaqted  said  Peter  MavQard.wbo  request- 
ed to  see  counsel,  to  which  defendant  assented. 
Maynard'it  counsel  told  defendant  that  the 
claim  under  which  process  issued  was  out- 
lawed, and  that  he  would  get  into  trouble  if  he 
held  Maynard.  Thereupon  defendant  left 
Maynard  at  the  office  of  his  counsel,  and.  upon 
returning  to  the  said  otHce,  by  the  advice  of 
I^Dtifl's  counsel,  he  found  the  door  locked 
,  and  could  not  find  defendant  TAxs 
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One  Alexander  Liberty  testified  that  he  saw 
Maynard  at  Fall  River  the  day  before  his  arrest; 
that  he  had  "  a  good,  nice  gold  watch,"  and 
that  he  saw  quite  a  lot  of  money  in  Maynard's 
hands,  but  could  not  tell  how  much;  and  that 
he  had  not  seen  Maynard  at  Fall  River  since 
the  day  of  his  turest. 

At  the  close  of  the  evidence,  the  defendant's 
counsel  said  he  was  willing  that  a  verdict 
should  be  rendered  in  plaintiff's  favor  for  $5. 
93, — being  nominal  damages  of  f  1,  and  $4.98 
for  the  writ,  affidavit  for  arrest,  and  fees  paid 
defendaotoD  the  writ  against  Maynard.  And  he 
claimed  Uiat  the  jury  would  not  be  warranted 
In  including  in  their  verdict  damages  for  the 
alleged  loss  of  plaintiff's  note  and  claim  against 
Haynard;  that,  upon  the  facts  and  evidence, 
they  would  not  be  justified  in  finding  that  said 
note  and  claim  were  not  barred  by  ue  Statute 
of  Limitations. 

Plaintiff's  counsel  contended,  and  asked  the 
court  to  rule,  that  said  facta  and  evidence 
would  warrant  the  Jury  la  Including  in  their 
verdict  damages  for  the  loas  of  said  note  and 
Interest;  but  the  court  ruled  otherwise,  and  di- 
rected the  jury  to  return  a  verdict  in  plaintiff's 
favor  for  the  sum  of  $5.98,  which  was  done. 
And  plaintiff  alleged  exceptions. 

Further  facts  are  sufficiently  stated  In  the 
c^inlon. 

Mr.  J.  H.  Wood,  for  plaintiff: 

The  plaintiff  was  not  required  to  prove  that 
the  note  was  not  barred  by  the  Statute  of  Lim- 
itations; for  that  issue  was  not  raised  by  the 
pleadings,  and  the  plaintiff  would  have  no 
notice  of  such  an  Issue. 

Bee  ThomQ»  v.  Waterman,  7  Met.  337. 

The  statute  being  a  strict  defense,  if  the 
party  omit  to  plead  it,  the  court  will  not  re- 
lieve him  by  permitting  him  to  amend  by  add- 
ing the  plea. 

Ang.  Lim.  §385,  and  cases  there  cited. 

The  court  say,  in  West  Hoboken  v.  Syma,  2  N. 
J.  (L.  ed.)  826,  8Cent.  Rep.  614:  "The Statute 
of  Limitations  should  be  regarded  as  a  strict 
defense,  and  if  the  party  lets  it  slip  the  court 
ought  not  to  relieve  him." 

8t.  Louit,  I.  M.  &.  S.B.  Co.  v.  Broviin  (Ark.) 
4  8.  W.  Rep.  781. 

It  was  competent  for  the  plaintiff  to  put  in 
evidence  of  the  reasonable  probability  of  the  pay- 
ment of  the  note  liy  Maynard,  had  the  defend- 
ant committed  him,  by  showing  tbat  he  had 
personal  proper^.  Plaintiff  was  not  reouired 
to  prove  mathemattcally  that  Maynara  bad 
over  $20;  It  was  for  the  jury  to  say,  upon  all 
the  evidence,  what  the  probabilities  were  that 
the  debt  would  have  been  paid,  and  tiie  dam- 
age to  plaintiff  resulting  from  the  escAw. 

Oha»e  V.  Keyei,  2  Gray,  814,  816;  G^i/ffn  t. 
Brorcn,  8  Pick.  804-809. 

Defendant  might  show  the  damage  to  be  less 
than  the  debt. 

Moort  r.  Moore.  35  Beav.  8:  Brodet  v.  ^«t, 
6  Pick.  468. 

Mettn.  Braley  &  Swift*  for  defendant: 

The  burden  of  proof  was  on  the  plaintiff  to 
show  such  damages  as  he  had  aufl^ed  by  the 
wrongful  act  of  the  defendant  in  permitting 
the  escape  of  Maynard. 

If  he  had  no  legal  claim  against  Maynard, 
then  he  Is  entitled  to  nominal  damages  only. 
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Weld  V.  Bartiett,  10  Mass.  478;  L^in  v. 
WiUard.  16  Pick.  64,  67, 

The  defendant  could  show,  in  mitigation  of 
damages,  that  plaintiff's  debt  was  barred  by 
limitation. 

Brookgv.  Hojft.  6  Pick.  468,  469;  Wood»  y. 
Vamum,  31  Pick.  166,168;  OaUup-v.Robinmtt^ 
11  Gray,  20,  25. 

The  plaintiff's  declaration  alleged  tbat,  at 
the  time  of  suing  out  the  capiaavint,  Maynard 
was  indebted  to  him,  and  that  Maynard  had 
lately  moved  out  of  the  State.  The  answer, 
among  other  things,  set  up  a  general  denial. 
The  iMintiff  was  obliged  to  prove  a  debt  due  at 
the  time  of  the  issuing  of  said  writ,  if  he  claim- 
ed more  than  nominal  damoxes.  WhileDoques- 
tioQ  as  to  the  weight  of  evince  ariaes  on  these 
exceptions,  the  burden  was  on  hina  to  show 
that  the  debt  so  sued  for  was  an  existing  obli- 
gation, and  not  barred  by  the  Statute  of  Lim- 
itations. 

Pond  V.  Gibson,  5  Allen.  19,  21;  mU  v. 
Crompton,  119  Mass.  376,  881. 

The  plaintiff,  in  trying  to  prore  his  case  for 
damages,  failed  to  establish  his  debt  as  I^ally 
existing  at  the  time  when  the  arrest  was  nude. 

Absence  from  the  State,  of  itoelf.  Is  clearly 
not  sufficient  to  suepend  the  t^teiatiim  of  tbe 
statute. 

Maynard  had  acquireda  domldle  without  tbe 
State. 

Pub.  Stat.  chap.  197,  ^  11;  Langdtm  r. 
Bond,  6  Allen,  438,  4^, 

The  statute  operates  by  mere  lapse  of  time. 
The  deduction  is  Jo  be  mode  oat  omnnatlvely 
by  tbe  plaintiff. 

Gorlm  8.  B.  Co.  v.  SehumaOer,  10»  Mass. 
416,  418. 

Horton.  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  against  an  officer  for  neg- 
ligently suffering  the  escape  of  one  Maynaid. 
wnom  he  had  arrested  upon  a  writ  sued  out 
by  the  plaintiff.  At  the  trial  tbe  defendant 
admitted  his  liability,  and  the  only  question 
presented  to  us  is  as  to  the  correctness  of  tbe 
ruling  of  the  court  upon  the  subject  of  damages. 
The  plaintiff  claims  that  he  was  entitled  to  re- 
cover the  amount  of  his  debt  against  Maynard. 
It  appeared  tbat  the  plaintiff's  writ  against 
Maynard  was  dated  on  August  20, 1881.  Inor- 
der  to  prove  the  debt  of  Maynaid,  the  plaintiff 
produced  a  note  signed  by  Maynard,  and  de- 
scribed in  the  writ  against  him,  of  tbe  ftdlow- 
ing  tenor: 

Fall  River.  March  31,  1874. 
Four  months  after  date  I  promise  to  ray  to 
the  order  of  M.  Bradford  Slocum,  #41.07. 
value  received. 

Upon  the  face  of  the  note  it  was  barred  by 
the  Statute  of  Limitations,  more  than  six  years 
having  elapsed  from  its  maturity  to  the  date  of 
writ  against  Maynard.  The  plaintiff  then  at- 
tempted to  ^ow  tiiatthe  running  of  tbe  Ast- 
ute of  Limitations  had  been  suspended  by  the 
absence  of  the  maker  from  the  State.  But,  in 
computing  the  period  of  limitation,  the  time 
of  a  debtor's  absence  from  the  State  is  not  to 
be  excluded  unless  it  Is  of  such  a  character  ot- 
to work  a  change  of  hie  domicile.  CoQeattrr. 

f-^         T    8  Maw. 
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BsOai,  0  Gray,  577;  Langdon  v.  Doud.  6  Allen, 
42S. 

The  evidence  offered  by  the  plaintiff,  at 
most,  proved  a  temporary  absence  of  Maynard, 
tod  waa  inaufflcient  to  show  that  tie  had 
cfaaoged  his  domicile  from  thia  Btate  to  another, 
in  tUs  state  of  the  f»se,  the  superior  court 
ruled  that  the  plaintiff  was  not  entitled  to  re- 
coTCT  ibe  face  of  the  note,  with  interest;  and 
we  are  of  opinion  that  the  ruling  was  cor- 
rect. In  an  action  like  this,  the  pfaintiff  can 
lecover  such  damages  as  he  proves  he  has  ac- 
tnsDj  BiHtained  by  the  wnmgf ul  act  of  the  of- 
ficer. Chau  T.  Kejfe$,  2  Gray.  214.  If  he 
allows  that  the  oflker  has  permitted  an  escape, 
be  ii  entitled  to  DomiDal  itemages;  but.  beyond 
ibi>,  be  can  recover  no  damages  except  what 
be  proves  he  has  actually  sustained.  The  debt 
MEumi  the  escaped  debtor  is  not  the  measure 
d  damages,  but  the  loss  in  fact  sustained. 
Acoordingly.it  has  been  repeatedly  held  that  the 
officer  mteht  show,  in  mitifntion  of  damages, 
Ibst  the  debtor  was  poor  and  unable  to  pay  the 
debt.  Wetd  v.  BarOett,  10  Haas.  470;  Brookt 
T.  H9ft.  6  Pick.  468;  Wood$  t.  Vamum,  31 
Pick.  165. 

I'pon  the  issue  whether  the  right  of  action 
vsBbanvdby  the  Statute  of  Limitations,  the 
bmdeD  of  proof  was  not  upon  the  defendant. 
On  Ibe  contrary,  it  Is  settled  that,  where  the 
^tnte  of  Limitatioiu  ia  set  up  in  bar,  the  bur- 
den of  proof  is  on  tfae  plaintiff  to  show  both  a 
cuae  of  action  and  the  suing  out  of  process 
within  the  period  of  limitation.  Pond  v.  Oib- 
m,i  Alien,  19,  and  cases  cited;  Gorliu  Steam 
Evi»e  Co.  V.  Shumaelier,  109  Mass.  416.  In- 
umocb  aa  the  note,  on  its  face,  appears  to  have 
matored  more  than  rix  years  beiore  suing  out 
proccse  against  the  maker,  if  the  plaintiff  relies 
opoo  the  abaeoce  of  the  maker  from  the  State 
u  bringing  the  case  within  the  exception  of  the 
ststnte,  the  burden  is  upon  him  to  prove  that 
tbe  absence  was  of  such  a  character  as  that  the 
lime  of  his  absence  is  to  be  deducted  in  com- 
peting the  period  of  limitation.  As  we  have 
Kfore  intimated,  there  is  not  sufficient  evidence 
to  jnttify  the  Jnxy  in  dndtaif  this  to  be  so. 

u  the  case  at  bar.  therefore,  tbe  burden  be- 
Inc  opon  the  plaintiff  to  prove  that  he  had  a 
Tuoable  debt  against  Maynard  which  he  has 
lo*  by  the  misconduct  of  tbe  defendant,  he 
(bows  merely  that  he  holds  a  note  signed  by 
Miynaid,  which  is  barred  by  the  Statute  of 
Limitatfons.  Thia  does  not  meet  and  sustain 
the  harden.  It  Is  no  answer  to  aay  that  the 
defense  of  the  Statute  of  Limitations  is  in  the 
uttue  of  a  personal  privilege,  and  that  pos- 
libtv  Maynarti  might  not  avau  himself  of  it.  To 
bold  that  the  jury  might,  on  this  ground,  find 
tbst  tfae  note  wat  of  value,  would  be  to  allow 
tbem  to  supply  by  the  merest  conjecture  a  vi- 
Ul  deficiency  in  the  plaintiff's  proofs.  Indeed 
(Ik  only  evidence  upon  this  pmnt  is  that  May- 
uid  did  object  to  the  plaintiff's  suit  against 
bim,  OQ  tbe  ground  that  the  debt  sued  was 
t>UKd  by  tbe  Statute  of  Limitations;  and  it 
for  this  reason  that  the  defendant  released 
bim  from  arrest.  For  these  reasons  we  are  of 
(1>iiiionthat  tfae  facts  and  evidence  In  the  case 
woold  not  warrant  tbe  jury  in  including  in  their 
][Rdk!t  damages  for  the  loss  of  said  note,  and 
vtenst;  and  that  the  court  ri^tly  so  nded. 

Thedefoidant  contends  that  Uhb  issue  of  the 


Statute  of  Limitations  was  not  open  to  the  de- 
fendant, because  not  raised  in  his  answer.  He 
was  not  required  to  plead  it.  Under  our  Prac- 
tice Act  it  13  necessary  to  set  forth  in  the  an- 
swer each  substantial  fact  intended  to  lie  relied 
upon  in  avoidance  of  tbe  action.  Pub;  Slat, 
chap.  167,  t$  20. 

But  in  this  case  the  fact  that  the  note  was 
barred  by  the  Statute  of  Limitations  is  not  a 
fact  In  avoidance  of  the  action.  It  is  available 
only  in  mitigation  of  damages.  It  only  goes 
to  show  that  the  plaintiff  has  not  lost  a  valua- 
ble  debt,  and  this  to  reduce  the  damages. 

MrceptionM  overruled. 


COMMONWEALTH  of  Massachusetts 

V. 

David  C.  GODFREY  et  al. 

A  servant  of  a  proprietor  cannot  be  con- 
victed for  keeping  a  tenement  for  the 
illefcal  sale  of  intoxicating  liquors,  on 
evidence  of  his  sale  of  intoxifutting 
liquors  on  the  premises*  in  the  pres- 
ence and  under  the  aetual  control  of 
his  employer. 

(bsex — med  November  »,  188T.} 

ON  defendant's  exceptions.    As  to  Godfrey, 
auttained.   As  to  Murphy,  overruled. 
Complaint  against  the  defendants.  Godfrey 
and  Mtu-phy,  for  maintaininga  liquor  nuisance. 

At  the  tnal  testimony  was  introduced  show- 
ing that  both  defendants  bad  been  seen  in  and 
about  the  bar-room.  It  was  claimed  by  the 
defense  that  one  defendant  was  in  the  employ  of 
the  other,  and  the  court  was  asked  to  rule:  "If 
G.  was  employed  by  M.,  as  an  assistant,  •  *  • 
and  did  not  act  in  the  absence  of  M.,  nor  at  any 
time  have  sole  charge  of  tfae  premises,  he  can- 
not be  convicted.  That  neither  defendant  can 
be  convicted  unless  a  joint  partnership  of  the 
premises  during  some  part  of  the  time  is  shown. " 

The  court  declined  to  charge  as  asked.  The 
defendants  were  both  convicted,  and  both  ex- 
cepted. 

Mr.  H.  P.  Monlton.  for  defendants. 
Mr.  Andrew  J.  Waterman.  Aity-Qm., 
for  the  Commonwealth: 
The  rulings  and  refusals  to  rule  of  the  court 

were  correct. 

Cards,  labels,  tags,  and  signs  are  admissible 
in  evidence  for  the  purpose  for  which  tbe  card 
in  this  case  was  to  be  used. 

CommoiMealth  v.  MeCue,  121  Mass.  368;  0»a- 
monweaitk  v.  Tttombiy.  119  Mass.  104;  Common- 
icealtit  V.  Collier.lM  Mass.  203;  Contftummalth 
V.  Jennings,  107  Mass.  488;  Covimonwealti  v. 
Dearborn,  109  Mass.  368;  CommoniseaXth  v.Cer- 
tain  Intox.  lAgvort,  110  Mass.  500. 

Tfae  distinction  between  acts  which  amount 
to  maintaining  the  nuisance  and  those  which 
do  not  is  one  of  degree,  and  it  was  for  tbe  jury 
to  say  whether,  upon  all  the  evidence,  Godfrey 
assisted  Murphy  in  keeping  the  nuisance  to  the 
extent  of  keeping  it  himself. 

This  be  may  have  done,  although  he  was  his 
"assistant  oo  wages,"  since  be  may  have 
'  'emerged  from  bis  subordinate  position,  to  aid 
directly  in  maintaining  it."  in  someotjiei^  wax 
than  assuming  sole  controb^,8(?op*gg>^^le 
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HolmMi  J.,  delivered  the  opinion  of  the 
court: 

The  jury  may  fairly  have  understood  that 
they  were  inetructed  to  convict  the  defendant 
Godfrey,  althou^  they  should  And  that  Mur- 
phy was  the  sole  proprietor,  and  that  the  de- 
fendant's assistance  was  only  that  of  a  servant. 
Tendered  in  Murphy's  presence,  and  without 
«xercisin^  any  iiind  of  coolrol  over  the  prem- 
ises. This  case  therefore  falls  within  Com- 
monu>ealth  v.  OaUigan,  2  Mass.  (L.ed.)  361,  8 
New  Eng.  Rep.  801,  144  Mass.  171,  which  was 
decided  after  the  ruling  excepted  to.  Bee  also 
Commonteealth  v.  ChurekiU,  186  Mass.  148, 1S7. 
This  is  the  only  exception  argued,  and  is  ad- 
mitted not  to  anect  the  defendant  Murphy. 

Exceptions  of  Godfrey  *U4tained.  Erreptiont 

Murphy  overruled. 


John  T.  DONNELLY 
t. 

Homer  M.  DAGGETT,  Jr. 

1.  Whether  there  is  prob»ble  eause  for  a 
proBecution  is  a  question  of  law  only 
when  all  the  facts  which  are  relevant 
are  either  agreed  or  are  undisputed. 

'3.  In  an  action  for  malicious  prosecution, 
it  is  also  a  question  of  law  whether 
there  is  snlBeieot  evidenee  of  a  want 
of  probable  cause  to  SQStafn  the  bur- 
den of  proof  which  is  on  the  plaintiff. 

it.  If  a  peraon  lays  before  eounsel  learn- 
ed in  the  law,  fully,  all  the  facts  which 
he  knows.and  all  the  facts  which  he  be- 
lieves to  be  true  and  can  be  established 
by  evidence,  and  he  is  advised  by  coun- 
sel that  they  constitute  a  leg>al  cause 
for  a  prosecution;  and  he  in  ^od  faith 
accepts  this  advice  and  follows  it,— be  is 
not  liable  to  an  action  for  malicious 
proaecation, 

4. Evidence  which  is  pertinent  to  the  ques- 
tion of  malice  may  have  a  tendency  to 
show  a  want  of  probable  cause. 

(BriBtoI  Filed  November  23. 1887.1 

ON  defendant's  exceptions.  OTtrrvied. 
This  was  an  action  for  malicious  prose- 
cution. 

The  declaration  contained  two  counts. 

The  first  count  alleged  that  the  defendant  did, 
at  a  term  of  the  First  District  Court,  holden  at 
Attleborough  on  the  second  day  of  December, 
1885,  falsely  and  maliciously,  aud  without  any 
reasonable  or  probable  cause,  procure  the  plain- 
tiff to  be  complained  against;  for  that  the  plain- 
tiff, at  Attlehorough  aforesaid,  on  or  about  the 
1st  day  of  July,  1886,  did,  with  fraudulent  in- 
tent to  place  mortgaged  personal  property  be- 
yond the  control  of  the  mortgagee,  remove  and 
conceal,  aud  did  aid  and  abet  in  removing  and 
concealing,  certain  personal  property,  while  a 
mortgage  to  said  defendant  was  in  force  upon 
the  same,  and  unpaid. 

The  second  count  alleged  that,  at  the  same 
place  and  date,  the  defendant  did  falsely  and 
maliciously,  and  without  any  reasonaUe  or 
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probable  cause,  procure  the  plaintiflf  to  be  com- 

Elained  against;  for  that  the  plaintiff,  at  Attle- 
orougb,  on  the  7th  day  of  January.  did 
convey  by  mortgage  to  said  defendant  certain 
personal  property,  he,  the  plaintiff,  not  being 
the  owner  of  said  personal  property, — bat  had 
hired  or  leased  the  same. — without  the  written 
consent  of  the  owner  or  lessor,  and  witboat  in- 
forming said  defendant  that  said  personal  prop- 
erty was  so  hired  or  leased. 

Un  the  S8d  day  of  December,  1885,  tbe  said 
complaints  were  tried  in  tbe  First  District 
Court  of  Bristol,  at  Attleborougb,  and,  after  a 
hearing,  the  court  ordered  the  plaintiff  to  rec- 
ognize in  the  sum  of  $300  on  each  of  said  com- 
plaints for  his  appearance  before  the  grand 
jury;  and  the  grand  jury  found  "no  bills,*' 
and  the  plaintiff  was  discharged. 

Two  mortgages  were  given  by  plaintiff  to  de- 
fendant, covenng  an  organ,  rifle,  Tiolin,  and 
certain  household  furniture;  and,  while  the 
plaintiff  was  in  South  Framingbam,  the  fomi- 
ture  was  laben  away  from  his  house.  The 
plaintiff  told  tbe  defendant,  before  the  com- 
plaint-s  were  made,  that  he  understood  tbe 
mortgaged  furniture  had  been  taken  by  th*- 
Providence  Furniture  Company. 

The  oi^an,  rifle,  and  violin  had  disappeared 
previous  to  the  making  of  said  oomplaints^  and 
the  defendant  did  not  know  where  they  were, 
and  was  unable  to  find  them.  Donnelly  knew 
where  the  rifle  and  violin  were.  Daggett  de- 
manded their  return  repeatedly  before  the  com- 
plaints were  made,  but  Donnelly  neglected  to 
deliver  them  up  or  inform  Daggett  of  their 
whereabouts  until  long  after  the  criminal  com- 
plaints were  made;  but  the  plaintiff  testified 
that  he  told  the  defendant  that  he  bad  loened 
the  rifle  arid  violin. 

Daggett  asked  plaintiff  toassign  to  hiin.in  set- 
tlement, a  suit  against  the  Providence  Furni- 
ture Company  for  taking  away  tbe  gooda,  so 
that  Daggett  could  sue  the  company  in  his  own 
name,  which  he  did  not  do.  Dagi^ett  aftei^ 
ward  demanded  payment  of  the  money  <w  the 
mortgages,  but  as  Donnelly  did  not  f  unilah  ttie 
money  be  was  arrested. 

Tbe  defendant  called  J.  E.  Pond,  Esq..  who 
testified  that  he  was  an  attorney  at  law;  had 
practiced  law  alx)ut  fourteen  years  in  Attle- 
borough ;  that  the  defendant  came  to  him  as  an 
attorney  at  law.  with  the  two  mortgages  before 
mentioned,  and  telling  him  he  wanted  him  to 
collect  on  those  mortgages,  either  by  foreclos- 
ure and  sale  under  the  power,  or  by  Ketttng 
them  from  the  party  himself;  that  sua  Pood 
gave  tbe  mortgages  to  Deputy  Sheriff  James 
W.  Riley  of  Korth  Attleborough  to  hunt  up 
tbe  property;  that,  from  the  report  made  1^ 
Biley,  said  Pond  told  the  defendant  the  only 
course  he  could  sec  was  f6r  liim  to  |»ing  a 
criminal  prosecution  in  tlie  matter.  In  the  man- 
ner and  form  in  which  the  above-menticxied 
complaints  were  made;  and  that  he  did  not  ob- 
tain any  of  the  facts  on  which  he  based  that 
advice  from  the  defendant,  except  the  fact  that 
the  mortgages  were  given,  and  that  all  the  de- 
fendant said  to  him  with  regard  to  tbe  subject 
was  the  fact  that  those  mortgages  were  givm 
Thedefendant  replied,  to  the  questirai  wheth- 
er be  had  any  facts  within  his  knowledge  with 
relation  to  this  matter  which  were  not  Mated  to 

Mr.  Pond,  tl^glie  J»^(S^Oglc 
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Depa^  Sheriff  James  W.  ROey  was  called 
bTtbedefemdaDt,and  testified  as  follows:  "Mr. 
daggett  and  Mr.  Pond  called  on  me  to  look  up 
some  faroiture  that  was  mortgaged.  I  went  to 
look  after  it,  and  saw  Mr.  Donnelly;  be  told  me 
that  ttiis  proper^  tbat  was  mortgaged  to  Mr. 
Da^tt.— that  Mr.  FHnt,  of  ProTidence,  bad 
come  and  taken  ft  on  a  lease  and  carried  it 
wij.  In  a  few  days  afterwards  I  bad  a  war- 
rant placed  in  my  bands  for  bis  arrest.  I 
showed  bim  tbe  warrant;  told  faim  wbat  it  was 
for  He  Haid  tbey  came  and  took  tbat  proper- 
ty and  carried  it  off.  It  was  leased  property, 
lie  sui^Kised  he  could  get  the  money  for  Mr, 
Diggett.  Wbeo  he  mortgaged  the  proper^ 
there,  be  expected  to  pay  tor  it;  bot  ousinesa 
had  been  dull;  he  could  not  pay  for  IL" 

Hie  plaintifl,  in  answer  to  tbe  questton 
vhether  he  told  Mr.  Riley  tbat  tbe  property 
xbtt  was  mortgaged  was  tbe  property  of  tbe 
E*n>ridence  Furniture  Company,  t^rifled  asfol- 
knrs:  "  I  did  not  have .  nothing  to  say  about 
the  fonritare.  I  was  talking  about  tbe  settle- 
ment with  Daggelt.  That  was  all  tbe  conver- 
wtioQ  we  had. 

At  tbe  close  of  tbe  evidence  and  before  argu- 
ment, tbe  defendant  requesledftbe  court  to  rule 
thst  tbe  question  whether  or  not  there  was 
probable  cause  on  the  facts  proven  was  a^ 
question  of  law  for  tbe  court,  and  to  rule,  as  a 
naUer  of  law,  tbat  the  evidence  did  not  show 
want  of  probable  cause. 

These  requests  the  honorable  judge  refused, 
m\  the  defendant  excepted. 

The  court  submitted  to  tbe  jury  the  question 
whether,  on  the  evidence,  there  was  probable 
cinse,  and  the  Jury  returned  a  verdict  for  the 
trfaintiff,  $975.  and  defendant  alleged  excep- 
tions. 

Jtofra.  Williav  H.  Foz'and  Frank  I. 
Babeoek.  for  defendant: 

Whether  there  was  probable  cause  was  a 
qaestion  of  law  upon  tbe  evidence.  Tbe  facta 
are  nndisputed;  so  it  is  a  mere  question  of  law 
which  the  court  must  decide. 

When  material  facts  are  in  dispute,  the  And- 
iag  upon  these  facts  must  he  left  to  the  jury, 
vnh  lutrnctioiis  &om  the  court  as  to  what 
lesdii^  facta  or  classes  of  ^ct,  if  proved  to  tbe 
atiifaction  of  the  jury,  will  constitute  prob- 
able cause. 

Stone  V.  Crofkcr,  24  Pick.  81,  85:  Kidder  v. 
BtrlAunt,  8  Allen,  898;  Good  v.  French,  115 
Maw.  aoi,  303. 

Tbe  exertions  do  not  state  that  the  court 
|sve  any  instruction  to  the  juiy  as  to  what 
facts  would,  as  matter  of  law,  constitute  prob^ 
able  cause;  but  they  do  say  that  tbe  court  aub- 
miited  to  the  jury  the  question  whether,  on  the 
evidoice,  there  was  probable  cause.  Can  this 
roan  infer,  in  the  utter  absence  of  any  state- 
■neot  to  tbat  effect  in  the  exceptions,  and  in 
^  of  the  fact  ^t  the  court  bad  just  de- 
oantd  to  rule  that  the  question  of  probable 
cause  was  a  question  of  law  upon  the  facts 
proven,  that  the  case  was  j^ven  to  tbe  jury  un- 
^  any  adequate  and  pro|>er  instructions  as  to 
what  would,  in  law,  constitute  probable  cause? 

Biuon  V.  Tomu.  4  Cusb.  217,  241. 

Probable  cause  does  not  depend  on  tbe  ac- 
tual state  of  the  case,  in  point  of  fact,  but  up- 
on tbe  honest  and  reaaonuile  belief  of  the  party 
coaunencing  the  prosecution.   And  the  hur- 


den  of  proving  a  want  of  probable  cause  Is 
on  the  plaintiff. 

Jamet  v.  PMpt,  11  Ad.  &  El.  488,  48»;  ^- 
eon  V.  Toiene,  4  Cusb.  217,  289;  KruleviU  v. 
Ecuttrn  R.  R.  Co.  1  Mass.  (L.  ed.)  849,  2  New 
Eng.  Rep.  87,  140  Mass.  678;  2  areeoL  £v. 
§449;  Oood  v.  French,  tupra. 

We  submit  that  the  facts  show  a  probable 
cause  in  tbe  mind  of  the  plaintiff  at  tbe  time  he 
made  the  complaints,  or  rather  fail  to  show  a 
want  of  such  probable  cause;  for  the  burden 
of  proving  a  want  of  probable  cause  is  on  tbe 
plaintiff. 

atone  V.  Bicift,  4  Pick.  889;  Willt  v.  Noj/et, 
IS  Pick.  327;  WHd«r  v.  md^n,  24  Pick.  8, 11: 
(Hnutead  v.  Partridffe,  16  Gray,  881.  888;  At- 
Im  V.  Codman,  139  Moss.  139. 

There  is  no  suggestion  in  the  evidence  or  In 
the  exceptions  that  tbe  defendant  ought  not  to 
have  relied  upon  tbe  advice  of  his  counsel;  and 
the  decision  of  tbe  magistrate  in  sending  the 
cases  to  the  gprand  jury  is  prima  fade  evidence 
tbat  be  bad  reason  to  rely  upon  It  and  act  up- 
on it. 

Tlie  court  was  asked  to  rule  tbat  the  evi- 
dence did  not  show  want  of  probable  cause. 
If  tbe  defendant  acted  honestly  in  following 
tbe  advice  of  his  counsel,  and  testified  truly  as 
to  matters  not  contradicted,  there  was  prob- 
able cause.  Can  it  be  assumed  tbat  any  in- 
structions to  this  effect  were  given? 

It  has  always  been  held  that  actions  of  this 
kind  are  not  to  be  favored.  And  If  it  seems 
probable  to  tbls  court  tbat  injustice  has  been 
done  to  tbe  defendant,  tbe  exceptions  should 
be  sustained. 

Stone  V.  Crocker,  24  Pick.  84;  Kidder  y.  Pari- 
hurst,  8  Allen,  39S. 

Mr.  A.  E.  Bragg,  for  plaintiff: 

In  order  to  set  up  the  advice  of  counsel  to 
show  probable  cause,  it  is  incumbent  on  the 
defendant  to  prove  that,  before  the  commence- 
ment of  crimmal  proceedings,  be  made  a  full 
and  fair  statement  of  all  tbe  facts  in  tbe  case 
within  his  knowledge  to  bis  attorney,  which, 
according  to  his  biU  of  exceptions,  tbe  defend- 
ant failed  to  do. 

White  V.  Carr.  71  Me.  665;  Stone  v.  Swift,  4 
Pick.  898. 

The  defendant's  UU  of  exceptions  shows  on 
its  face  tbat  there  was  a  conflict  of  testimony 
between  the  defendant  and  bis  counsel,  be- 
tween tbe  plaintiff  and  the  defendant,  and  be- 
tween tbe  plaintiff  and  Deputy  Sheriff  Riley, 
on  matters  material  to  the  question  of  probable 
cause;  and,  when  facts  material  to  the  question 
of  probable  cause  are  in  dispute,  that  question 
is  properlv  one  for  tbe  Jury  to  decide. 

Cooley," Torts,  181;  Vriggs  v.  Burton,  44  Vt. 
125,  147, 148;  Hepne  v.  Blair,  62  N.  Y.  19.  S3; 
JTatl  V.  Suydam,  6  Barb.  83;  Bflwon  v.  South- 
ard, 10  N.  Y.  240;  Kidder  v.  Parkhurtt,  8 
Allen,  895;  Cio&n  t.  Qerry,  18  Gray,  301; 
Blaehfm^  v.  Dod,  3  Bam.  &  Ad.  184;  Htnton 
V.  Heather,  14  M.  &  W.  184;  MiteJuU  v.  WaU, 
111  Mass.  493,  499;  Burton  v.  St.  Paul,  M.  * 
M.  R.  R.  Co.  19  Am.  L.  Rev.  No.  8,  p.  489;  8. 
C.  88  Minn.  189;  OuedMr  t.  Riee  (Neb.),  24  N. 
W.  Rep.  693. 

Field.  J. ,  delivered  the  opinion  of  the  court: 
Whether  there  is  probable  cause  for  a  prose- 
cution is  a  question  of  h^r^  iMte^tfesO^gfee 
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facts  which  are  rplevant  are  either  agreed  or 
are  undisputed,  ikirtwell  v.  Parker,  1  Mass. 
(L.  ed.)  808,  1  New  Eng.  Rep.  751,  141  Mass. 
40S.  It  is  also  a  question  of  law  whether 
there  is  sufficient  evidence  of  a  want  of  prob- 
able cause  to  sustain  the  burden  of  proof  which 
is  CD  the  plaintiff.  If  a  person  lays  before 
counsel  learned  in  the  law,  fully,  all  the  facts 
which  he  knows,  and  all  the  facta  which  he  be- 
lieves to  be  true  and  can  be  establiabed  by  evi- 
dence, and  he  is  advised  by  counsel  that  they 
constitute  a  legal  cause  for  a  prosecution,  and 
he  in  good  faith  accepts  this  adrtce  and  fol- 
lows it,  he  i^  not  liable  to  an  action  for  mali- 
cious prosecution.  Olmttead  v.  Partridge,  16 
Gray.  881. 

In  the  case  at  bar  material  facts  were  in  dis- 
pute, and  it  does  not  appear  that  a  full  and 
correct  statement  of  the  facts,  as  known  to  the 
defendant,  was  laid  before  counsel.  There 
was  some  evidence  that  the  defendant  believed 
that  the  Providence  Furniture  Company  had 
wrongfully  taken  away  the  goods,  because 
there  was  evidence  that  the  defendant  asked 
the  plaintiff  for  an  assignment  of  his  cause  of 
action  against  that  company;  and,  although 
this  evidence  was  more  directly  pertinent  to  tne 
question  of  malice,  we  cannot  say  that  it  bad 
BO  tendencyto  show  a  want  of  probable  cause. 
MitchdlY.Waa,m}^w.m;  MoyUv.Drake, 
1  Mass.  (L.  ed.)  403,  2  New  Eng.  Rep.  141, 141 
Mass.  238;  Bobtin  v.  Kingabury.  138  Mass.  538; 
KruUvitz  V.  Eaatern  B.  R.  Co.  1  Maes.  (L.  ed.) 
849,  2  New  Eng.  Rep.  87,  140  Mass.  S7&. 

Exceptions  atierruied. 


Henry  J.  LANOLET 

T, 

Charles  DAURAY  et  lU.,  Exis. 

In  an  action  forbreaeh  of  an  a^freement 
to  purchase  lands*  where  it  appeared 
that  there  were  defects  in  tbe  plaintifTs 
title  of  such  a  kind  that  he  was  never 
in  a  condition  to  perform  bia  part  of  the 
agreement,  and  no  offer  to  carry  out 
the  contract  was  made  to  the  defendants, 
nor  demand  upon  them  before  bringing 
suit,  the  plaintiff  is  not  entitled  to  re- 
cover. 

(Bristol — Filed  November  28. 1887.) 

ON  report.  Biding  austained,  Ju^meat^ 
d^fihdantt. 

The  facta  are  sufficiently  stated  in  the  opinion ; 

The  report  ends  as  follows: 

Upon  the  facts,  the  defendants  contended  that 
plaintiff  was  not  entitled  to  recover  in  this  ac- 
tion, and  the  court  so  ruled,  and  found  for 
defendants. 

The  case  is  reported  for  tbe  determination  of 
tbe  supreme  judidal  court.  If  the  ruling  ia 
correct  judgment  is  to  be  entered  for  defend- 
ants. If,  upon  the  facts,  Uie  plaintiff  is  enti- 
tled to  recover,  then  the  finding  in  defendants' 
favor  is  to  be  set  af^de,  and  a  new  trial  ordered. 

Meure.  Morton  AiJenninga,  for  plaintiff: 

The  plaintiff  was  not  obliged  to  tender  e  deed 
before  bringing  his  action.  It  was  sufficient 
that  there  was  readiness  and  an  offer  to  per- 
form on  his  part,  and  a  refusal  or  neglect  on 
the  part  of  daeodantB'  testator  to  perform. 
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Tinn^  v.  Athley,  15  Pick.  Md-eSZ;  Adant 
V.  Clark,  9  Cush.  218;  Boteland  v.  Latch.  11 
Pick.  151;  Cook  v.  Doggett,  2  Alien.  440;  Smiik 
V.  Boston  <£  Me.  R.  R.  6  Allen,  378;  Carpenter  v. 
Eoleomb,  105  Mass.  280;  Hapgood  v.  fiftaw.  Id. 
278;  Ourtit  v.  Atpinieall,  114  Mass.  187;  PaU 
merv.  Sawper.  Id.  1;  WeOsv.  Day.  124  Mass. 
88;  Wett  V.  Piatt,  127  Mass.  887;  Lowe  v.  Har- 
leood,  189  Mass.  138;  W/ieelock  v.  Tanner.  » 
N.  Y.  481;  Canda  v.  Wiek,  1  N.  Y.  (L.  ed.\ 
12.  1  Cent.  Rep.  12,  100  N.  Y.  127. 

The  fact  that  plaintiff  assented  to  testator's 
request  for  delay  does  not  constitute  a  waiver 
by  plaintiff  of  the  breach  by  testator. 

Huffv.  RinaMo,  55  N.  t.  684. 

The  testator's  conduct  "excused  plafaitifl 
from  tendering  a  deed,  or  discbargfai^  tbe  incum- 
brances so  as  to  be  in  a  ocmdltlMi  to  conv^  a 
good  title." 

Curlii  V.  AepimmU,  114  Mass.  193;  CarpetUtr 
V.  Holeomb;  and  WeUa  v.  Day,  rvpra. 

Defendants'  testator  made  no  objectimi  to 
plaintiff's  title,  but/|rfaced  his  refusal  on  tbe 
ground  of  inability. 

Breieer  v.  Wine/iester,  2  Allen,  800. 

The  provisions  relating  to  the  opening  of  a 
street  from  Lawton  Street  to  Newhall  ATeoue, 
and  the  working  of  Newhall  Avenue,  are  con- 
ditions subsequent  to  the  delivery  of  the  deed. 

Ooueh  T.  tngeraoU,  2  Pick.  801;  Jf«rriB  v. 
Emery,  10  Pick.  607;  Colwdl  v.  A^fcr,  5  Grav, 
87. 

Meetrs.  T.  M.  Stetson,  Hoi^o  A.  Dn 
Baque.  and  Edward  HImrinaon,  for  d^ 

fendants: 

No  right  of  action  ever  accrued.    Tbe  case . 
is  one  o?  those  styled  by  the  court,  of  "mutual 
inactivity." 

Brown  v.  Davi$,  188  Mass.  450. 

Plaintiff  was  never  prepared  to  perform 
presently. 

Hapgood  v.  8Aaw,  106  Mass.  370:  JUetwi*  ^' 
Carson,  114  Mas&  411;  Pomrosv.  Gold,  3UeL 
500. 

On  the  declaration,  plaintiff  cannot  show  he 
was  excused  from  any  contract  du^,  but  mutt 
proceed  in  the  line  declared  on. 

CoU  V.  Miner,  10  Cush.  49. 

To  do  otherwise  would  be  variance. 

Palmer  v.  Sawyer,  114  Mass.  18-16;  Jfsr- 
dock  V.  CaldweR.  10  Allen,  399;  Pomtvy  v. 
Gold,  supra. 

Nor  waa  there  any  proof  of  any  refusal.  Title 
must  be  clear.  Both  declaradon  and  contract 
annexed  aver  that  pUdntiff  was  "to  sell  a  tract 
of  land." 

Mead  v.  Fox,  8  Cush.  199;  Broten  t.  Datu, 
188  Mass.  459:  Swan  v.  Ihury,  22  Pick.  489;  , 
Pomrot/  V.  Oold,  supra;  PaelMord  v.   JJ^er,  1 
Qny,  'm.;CaUaghan  v.  O'Brien,  136  Mass.  883;  ! 
Tinney  v.  Ashl^,  15  Pick.  546.   See  Stone  v.  , 
Fowle,  22  Pick.  174;  Smith  v.  Boston  A  M.  B. 
R.  6  Allen,  273;  CbwA  v.  IngereoU.  3  Pick.  903. 

Plahitiff  never  offered  to  clear  ttie  title.  Hii  ' 
merely  saying  he  was  ready  to  give  a  deed  is  ' 
too  little. 

Oormley  v.  Kyle,  187  Mass.  189. 

That  plaintiff  could  and  would  have  cured 
tbe  defects  and  cleared  the  title,  but  for  vm-  i 
dor's  refusal,  must  appear  affirmatively.  j 

Packard  T.  Usher.  7  Gray,  529;  Oook  y.  Dog-  I 
«M,  3  Allen,  489;  i^MU^w  r.  CAoae,  139  Maffl. 
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The  defects  here  were  iacurable. 

Seeifirwwmftv.  Braekett,  16 Mass.  Brown 
T.  Davis,  188  Mass.  459;  L(ni>e  v.  Harwood,  189 
Man.  183. 

Bedard  had  a  cause  of  actioD  against  plain- 
tiff. Plaintiff  promised  to  deliver,  not  general 
Stack,  or  general  value,  but  a  specific  rea,  and 
was  boond  to  be  able  to  do  so  at  the  time  of 
any  alleged  breach. 

^th  T.  Botton  db  M.  B.  R.  6  Allen,  278; 
Curfy  r.  Atptntoall.  114  Mass.  198;  Park  v. 
JokM»n,  7  Allen,  384;  O'Brwn  y.Hiagiiu,  110 
Miss.  100;  Kmeraott  v.  Hmrg,  101  Mass.  162; 
Roberta  v.  Baaaeit,  106  Uaas.  400;  QormUy  v. 
iTyfe,  137  Mafis.  189. 

He  never  told  Bedard  of  most  of  the  defects. 

Spmrr  v.  Andrew,  6  Allen,  430.  8ee  Stat. 
1826,  tiap.  31;  Watupa  Beaervoir  Go.  v.  Mae- 
kemii.  132  Man.  71 ;  WeUa  t.  CkUnan,  107  Maes. 
M4 

Ptaintiff  WM  nerer  "able  or  ready"  to  give 
good  title. 

See  Packard  v.  Ua/ier;  Park  v.  Johnaon;  and 
Bn«n  \.  Daria,  aupra;  Stcan  v.  Dmry,  38 
Pick,  4«S;  LinUm  v.  Hiehbom,  136  Mass.  83; 
Brigham  v.  Totenaend,  119  Mass.  387. 

Plaintiff  abandoned  the  contract.  This  was 
«bovn  by  his  cutting  wood,  selling  to  Fleet, 
and  creating  streets  in  Fleet's  favor  {John- 
*•»  V.  Reed,  9  Mass.  81;  Neaeotnb  v,  Braekett, 
16  Mass.  161);  and  this  without  a  word  to  Be- 
dard. SnchvoluntMy  breach  Is  irreparable  even 
bv  reparchase. 

&ard  V.  Bmrrera,  38  Pick.  460;  Welch  v.  Mat- 
t'fict,98  Mass.  ISl;  Old  CoUmy  R.  R.  Corp.  T. 
Etana,  6  Gray,  36. 

Holme*,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  breach  of  an  agreemeat 
to  parchase  land,  made  by  the  defendants' 
testator.  It  is  conceded  that  there  were  defects 
in  the  plaintiff's  title,  of  such  a  kind  that  he 
was  never  in  conditioa  to  perform  his  part  of 
the  contract;  but  it  is  contended  that  the  testa- 
tor repudiated  the  contract  altogether,  and 
thus  exonerated  the  plaintiff  from  attempting 
to  perfect  his  title,  and  waived  all  defects.  We 
(iuttk  it  unnecessary  to  examine  the  details  of 
tbp  esse,  or  to  consider  whether  It  falls  within 
the  priociples  of  Ourtia  v.  AapinwaU,  114  Mass. 
197,  193,  and  that  class  of  cases;  because  not 
oolj  does  it  not  appear  that  the  testator  repu- 
diated the  contract,  but  it  appears  affirmatively 
that  the  plaintiff  granted  cielay  at  his  request 
("Idngley  yielded  to  Bedard's  request  for  de- 
lay'^: that  the  delay  tinted  had  not  expired 
It  the  testator's  death;  and  thus  that  the  testator 
bad  never  brcAen  or  refused  to  perfonn  his 
covenant.  SeeA)a9UT..KRing«.taB  Mass.  807, 
308. 

No  offer  to  carry  out  the  contract  was  made 
to  the  defendants,  nor  demand  made  upon 
tbetn,  before  bringing  this  suit.  The  ruling 
Tbat  the  plaintiff  was  not  entitled  to  recover 
was  correct. 

Jvdgnmtfor  d^endanU. 


8amuel  .OOLDENBERa 
e. 

Natban  F.  BLAKE  et  at. 

1-  In  ordar  to  wmlve  the  legal  aerviea  of 
{Mitt. 


a  paper,  there  must  be  an  intention  to 
waive  a  known  right,  or  at  least  a 
willingness  to  accept  the  service  as  suf- 
flcient.  without  caring  to  inquire 
whether  it  was  legally  aafflcfrat  or 
not. 

'a.  Where  it  is  doubtful  what  convtraetlon 
to  place  upon  the  languaf^e  and  con- 
duct of  a  party  in  reference  to  a  waiver, 
the  qnestioB  of  waiver  should  be  sub- 
mitted to  the  jniy. 

(Suffolk  FUed  November  23, 1B67.) 

ON  defendant  Daggett's  excet)tioDs.  Sus- 
tained. 

This  is  an  action  of  contract  to  recover  against 
Blake  as  principal,  and  Daggett  as  surety, 
upon  a  poor-debtor  recognizance,  in  which  the 
condition  was  as  follows: 

"That  the  said  judgment  debtor,  Nathw  F. 
Blake,  within  thirty  days  from  tlu  day  of  his 
arrest,  as  above  mentioned  (SeptemW  30, 
1886),  will  deliver  himself  up  for  examiDstion 
before  some  magistrate  authorized  to  act,  giv- 
ing notice  of  the  time  and  place  thereof  in  the 
manner  provided  by  law,  and  appear  at  the 
same  time  and  place  fixed  for  his  examination, 
and,  from  time  to  lime,  until  the  same  is  con- 
cluded, and  not  depart  without  leave  of  the 
magistrate,  making  no  default  at  any  time 
fix^  for  his  exammation,  and  abide  the  final 
order  of  the  magistrate  therein;  and  if  said 
Judgment  debtor,  Nathan  F.  Blake,  shall  in  all 
respects  keep,  observe,  and  perform  said  condi- 
tion, then  this  recognizance  is  to  be  void;  other- 
wise to  be  and  abide  in  full  force." 

At  the  trial  it  was  admitted  that  the  defend- 
ant Blake  was  duly  arrested,  and,  on  the  same 
day,  made  before  Edward  J.  Jones,  master  in 
chancery,  the  recognizance  alleged  in  the  de- 
claration, withthedefendant  Daggettassurety; 
and  that  thereafter.  October  13,  1»86,  Blake, 
desiring  to  take  the  oath  for  the  relief  of  poor 
debtors,  applied  to  said  Jones,  as  master  in 
chancery,  to  fix  a  time  and  place  for  his  exam- 
ination; and  thereupon  Jones  issued  the  notice 
to-the  plaintiff. 

It  was  further  admitted  that,  at  the  time  and 
place  named  therein,  said  Blake  appeared  t)efore 
said  master  in  chancery;  and,  no  one  appearing 
in  bdialf  of  the  plahillfl,  Blake  took  the  oath 
for  the  relief  of  poor  debtors  in  the  form  pre- 
scribed by  statute,  and  was  discharged.  Be- 
fore the  hearing,  the  attorney  for  the  plaintiff 
appeared  before  the  master  m  chancery,  and 
objected  to  the  master's  jurisdiction,  on  account 
of  the  service  of  the  notice,  and  left  before  the 
expiration  of  the  hour. 

At  the  trial  the  defendant  introduced  evi- 
dence tending  to  show  that  the  notice  of  desire 
to  take  the  <mth  was  handed  by  Blake  to  one 
Moses  P.  Brown,  a  constable,  on  October  14, 
for  service  upon  the  plaintiff;  that  Brown  took 
the  notice  and  called  with  it  upon  the  plaintiff 
at  the  latter's  residence  and  place  of  business,  in 
East  Boston,  between  twelve  and  one  o'clock 
p.K.,  on  October  14;  that  he  then  read  the  no- 
tice to  the  pl^otiff,  and  asked  him  if  he  under- 
stood it,  to  which  the  plaintiff  replied. "Tes;" 
that  he  then  asked  plaintiff  if  he  (the  plaintiff) 
would  come,  to  which  the  pluntiff  replied. 
"Yea-  that  6rown  and  tl^^^gOC^Mc 
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KHue  talk  Id  regard  to  the  plaintiff's  claim 
again Bt  Blake,  and  Brown  men  left;  that  the 
next  morning  Brown,  in  preparing  his  return, 
found  tiiat  the  service  of  the  notice  should  have 
.  been  by  copy,  and  thereafter  be  prepared  a 
copy,  dating  the  copy  October  14,  and  about 
eleven  o'clock  on  October  16,  the  day  of  the 
hearing,  called  with  the  copy  at  the  plaintiff's 
residence,  and,  not  finding  him  in,  Mt  it  with 
the  plaintiff's  wife.  Brown  then  made  the  re- 
turn upon  the  notice. 

The  plaintiff  introduced  evidence  tending  to 
show  that,  at  the  time  the  constable  read  to  him 
the  notice,  the  constable  asked  him  if  he  under- 
stood it,  and  he  replied,  "Yes;"  that  the  con- 
stable asked  him  if  he  would  come,  and  be  re- 
plied, "I  will  see  about  it."  The  plaintiff  also 
testified  in  crow-examination  that  be  knew 
Brown  was  a  constable,  and  that  be  underatood 
the  noUce  when  it  was  read  to  him. 

At  the  close  of  the  evidence,  upon  the  plain- 
tiff's motion,  the  court  instructed  the  Jury  that 
there  was  no  evidence  for  the  jury  of  waiver 
of  the  service  of  the  notice  in  the  form  provid- 
ed by  law,  and  directed  a  verdict  for  the  plain- 
tiff; and  thereupon  the  Jury  found  for  the 
plaintiff.  The  defendant  Daggett  alleged  ex- 
ceptions. 

Mr.  C.  T,  Rnsaell,  Jr.,  for  defendant  Dag- 
gett: 

The  present  statute  provides  for  service  of 
notice  by  copy.  But  from  1767  to  1844  the 
notice  bad  to  be  served  upon  the  creditor  "by 
reading  it  to  him." 

Ber.  Stat  chap.  98,  §  8;  Acts  1787,  chap. 
39,  §  1;  Acts  1844,  chap.  154,  g  8. 

Bmct  compliance  with  all  the  formalities  of 
the  statute  providing  the  method  of  such  ser- 
vice has  never  been  required. 

Davit  v.  Putnam,  5  Gray,  821,  827;  Purc« 
T.  Phillipa,  101  Mass.  818;  Sahnon  v.  Nation, 
109  Mass.  316,  218;  Danforth  v.  Kmnalton,  111 
Uasa.  76:  J)nna  r.  Carr,  124  Mass.  887;  HiU 
Y.Bartlett,  Id.  899;  Oalnan  v.  Toomty,  1S9  Mass. 
461. 

Any  conduct  which  shows  acceptaoce  of  the 
informal  service  is  evidence  of  waiver,  for  the 
consideration  of  the  jury. 

Mutual  S.  F.  Int.  Go.  v.  Woodw<axl,  8  Allen, 
148:  Lord  t.  Skinner,  9  Allen,  876;  Paeific  Mvt. 
Itu.  Co.  V.  Canterbury.  104  Mass.  488;  Mt.  WaA- 
ingUm  GlatM  Works  v.  Allen,  131  Mass.  288;  4n- 
drem  t.  KnmDlUm.Id.  816;  Lynde  v.  Riehard- 
mm,  134  "Hiaaa.  567;  Melnerny  v.  8amueU,  123 
Mass.  426;  WiUiamt  v.  Kimball.  182  Mass.  314; 
8.  C.  185  Mass.  411 ;  May  v.  Hammond,  3  Mass. 
(L.ed.)199,8New  Eng.  Rep. 780,144  Mass.  151. 

It  is  competent  for  the  (^editor  to  waive  pro- 
visions in  therecognlzanoe  made  forblsown  se- 
curity, and  the  debtor  has  heretofore  been  held 
excused  from  strict  performance  of  them  by  rea- 
son of  acts  done  or  agreements  made  by  the  cred  • 
itor. 

Vinal  V.  TuttU,  3  Mass.  (L.  ed.)  336.  8  New 
Eng.  Bep.  766,  144  Mass.  14,  16. 

Tbe  waiver  in  case  at  bar  is  even  stronger  than 
in  foltowing  cases: 

Mutuai  8.  F.  In*.  Co.  v.  Woodward,  8  Al- 
len, 148;  WiUiama  v.  KimhaU,  186  Mass.  411; 
8.  G.  183  Mass.  314. 

If  the  service  at  that  time  was,  by  reason  of 
acceptance  or  waiver,  a  sufficient  compliance 
with  law,  no  other  service  was  necessary,  and 
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none  other  could  afterwards  be  required  by  ^ 
plaintiff. 

Mr.  John  F.  KUton.  for  plaintiff: 
The  defendant,  atthe  trial,  did  not  claim  that 
the  appearance  of  tbe  creditor's  atlomer  before 
the  magistrate,  for  the  sole  purpose  of  objectine 
to  the  magistrate's  Jurisdiction  .on  account  of' 
tbe  illegahty  of  tbe  service  of  tbe  ootioe.  and 
then  leaving  at  once  after  maUng  aaid  objet 
tions,  was  a  waiver  of  the  fnsufflciencyof  the 
service  of  the  notice. 

Francis  v.  Homard,  115  Mass.  236;  WiUiam* 
V.  Kimball,  132  Mass.  214;  Barber  v.  Floyd,  10* 
Mass.  61. 

Can  there  be  a  legal  waiver  claimed  when  sub- 
sequently tbe  person  churning  it  does  an  act 
which  expresuy  says  be  did  not  consider  it  s 
waiver? 

The  act  done  or  statement  made,  rdled  on 
as  estoppel,  must  have  induced  acUon  which 
would  not  otherwise  have  been  taken,  and  the 
party  so  acting  must  be  injured  by  the  repodia- 
tiOD  of  the  act  done  or  statement  made. 

Union  Mut.  L.  Int.  Co.  v.  SUe,  H  10,  {h. 
ed.)  909, 10  West  Bep.  164;  Smith  t.  SaOm, 
36  lU.  286;  International  Bank  o/CMa^  r. 
Bmoen,  60  DI.  645. 

All  of  the  following  elements  must  be  pres- 
ent, in  order  to  consWute  a  legal  waiver  or  es- 
toppel, viz:  "There  must  have  been  a  false  rep- 
resentaUon  or  a  concealment  of  material  facu; 
the  representation  must  have  been  made  with 
knowledge,  actual  or  virtual,  of  the  fiacts;  tbe 
party  to  whom  it  was  made  must  have  ben  ix- 
norant,  actually  and  permissably,  of  tbe  tniu 
of  tbe  matter;  it  must  have  been  made  with  tbe 
intention,  actual  or  virtual,  that  tbe  other  party 
should  act  on  It;  the  other  party  must  have 
beea  induced  to  act  upon  it." 

See  Bigelow,  Estop.  4th  ed.  p.  553,  and  au- 
thorities cited. 

A  waiver  is  defined  to  be  an  intentioDal  re- 
linquishment of  a  known  right;  and  there  mint 
be  both  knowledge  of  tbe  existence  of  the  right 
and  an  intention  to  relinquish  it,  in  order  to 
amount  to  a  waiver. 

Cutler  V.  Roberti,  7  Neb.  4;  lAvetey  v.  Omaha 
Hotel  Co.  5  Neb.  50. 

If  tbe  act  of  the  party  claiming  the  waiver 
was  purely  voluntary,  with  full  knowledge  of 
the  outer's  rights,  and  no  a(^  or  conduct  <a  tbe 
latter,  beyond  mere  silence,  induced  the  «- 
penditure  or  other  change  of  position,  there  will 
be  no  ratoppel.  "To  stand  by  and  see,"  thouirti 
enough  in  a  case  d  concealment  la  not  aMWgh 
here. 

Bigelow,  Estop.  4tb  ed.  p.  889,  and  au- 
thorities there  cited. 

C.  Allen,  J.,  delivered  the  opinioa  of  the 

court: 

It  is  conceded  that  the  service  of  notice  npoo 
tbe  plaintiff  was  not  in  conformity  to  the  re- 
quirement of  tbe  statute,  and  the  only  qnesticKi  ; 
is  whether  the  presiding  judge  ought  to  hive 
submitted  to  tbe  Jury  the  question  whether  the  i 
plaintiff  waived  doe  service.   Upon  ooasid-  ; 
eration  of  tlus  question,  as  the  case  b  , 
sented  upon  tbe  bill  of  excepti<Mis,  we  do  j 
not  find  that  the  conduct  and  language  of  | 
tbe  plaintiff  was  such  as  necessarily  to  ei 
elude  the  supposition  contended  for  by  ihe 
defendant   Cwarly,  jnr  aerial  ngpearaace  bf  i 
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ihe  pldotlg  at  the  time  uid  place  appoint- 
ed  for  the  hearing,  without  objecUoa  to  the 
aenrice.  would  be  a  waiver.  A.  promise  or 
B  dedaratioa  of  intentioti  to  appear  might 
or  might  not  amount  to  such  a  waiver.  Id 
order  to  waive  a  legal  service,  there  must  have 
been  an  ioteDtion  to  waive  a  known  right,  or  at 
least  a  willingness  to  accept  the  servioe  as  suf- 
fident,  whbout  carisg  to  inquire  whether  it 
was  sufficient  or  not   If  H  should  be 

shown,  or  if  ft  cotild  fairly  be  Inferred  from 
the  appearance  of  the  i^aiotiff,  who  was  a  wit- 
oen,  that  he  was  aware  that  the  service  was 
iiM^cient,  and  yet  told  the  constable  that  he 
would  att^td  the  hearing,  it  might  perhaps  be 
a  TOHonable  inference  that  he  waived  a  more 
fannal  aervice.  If,  on  the  other  band,  both  he 
utd  the  officer  supposed,  at  the  time  the  aer 
rice  was  made,  that  it  was  in  due  form,  and 
Ute  plaintiff,  under  that  supposition,  merely  de- 
clared a  present  intentton  to  attend  the  ezam- 
iaatkm,  meaidug,  however,  to  stand  upon  all 
hit  ivhts,  and  not  to  waive  any  objection  for 
iisafflciency  of  aervice;  and  if  the  officer  was 
not  thereby  mialed  into  omitting  to  make  fur- 
ther lervice  seasonably. — there  was  no  waiver. 
This,  apparently,  was  the  view  of  the  facts 
Thidi  was  taken  by  the  court.  But  we  can- 
not lay  that  the  language  and  conduct  of  the 
[daialiff  were  not  susceptible  of  the  other  cou- 
ttuiAion,  and  think  the  question  of  waiver 
dtoold  have  been  submitted  to  the  luiy.  Wil- 
litm  V.  KimbaU,  185  Mass.  411 ;  &  0. 182  Mass. 
S14:  Wat  t.  FiaU,  187  Mass.  867. 


Kate  MULCHET,  Admx., 

0. 

WASHBURN  CAR  WHEEL  CO. 

In  an  action  to  recover  dMBMru  for  an 
injury  nutaiiiad  bjr  plftintft**  intes- 
tate In  his  lifetime,  where  he  was  not 
foondnatil  ten  minutes  after  the  injury, 
and  was  then  nnconaelona,  but  stUl 
alive,  and  died  immediately  thereafter, 
and  there  was  no  evidence  of  oon- 
scioas  anlTerlngf  by  the  deceased,  or  of 
any  expenses  or  loas  incurred  beforo 
death  by  reason  of  the  accident,— ZTe^d, 
that  the  plaintiff  was  entitled  only  to 
MWilnal  damages* 

1  Worcester-November  Xa,  1887.) 

ON  report.  Judgment  on  terditi. 
Action  of  tort  to  recover  damages  for  an 
iojoiy  sostained  by  plaintiff's  intestate,  an  em- 
iwjee  of  the  defendant,  in  his  lifetime,  by  the 
raking  of  a  piston  rod  of  a  steam  hammer 
which  he  was  eni;aged  in  operating.  The  evi- 
dence showed  the  hammer  was  a  large  and 
hca^  ma<diine  with  a  "ram,"  which  was  ele- 
^Ued  1^  steam,  and  which  dropped  tcwether 
with  the  piston  rod,  which  was  attached  to  it, 
when  the  steam  was  allowed  to  rapidly  escape. 

The  pkintiff's  intestate  worked  upon  asmall 
|4st(onn  half  way  up  the  frame  of  the  ham- 
■ner,  and  about  six  feet  from  the  ground,  and 
■nutiged  the  lever  by  which  the  steam  was  let 
<A  sad  on  and  the  madiine  was  worked,  llie 
tllAsa. 


accident  consisted  in  the  breaking  of  the  piston 
rod  in  the  ram,  so  that,  when  the  steam  was  let 
into  the  cylinder,  the  pistou  head  and  rod  blew 
upward  and  out,  struck  the  befun  overhead,  and 
fell  to  the  ground,  injuring  the  deceased. 

Evidence  tended  to  show  that  the  deceased 
was  struck  by  the  falling  rod.  There  was 
no  witness  to  the  occurrence  wbo  could  give 
any  accoiut  of  Just  how  it  happened.  EvMence 
tended  to  ahow  that,  when  uie  rod  was  blown 
out,  the  steam  escaped  into  the  building,  filling 
all  that  part  near  liie  hammer  with  steam,  so  . 
that  nothing  could  be  seen  |for  the  time.  All 
who  were  near,  and  testified,  ran  out  at  once  ^ 
and  returned  as  they  found  it  safe  to  do  so. 
The  first  persons  who  saw  the  deceased  went  to 
him  after  the  steam  had  cleared  away.  The 
time  was  described  by  witnesses  as  "five  min- 
utes" aud  "ten  minutes"  after  the  steam  was 
shut  off.  Evidence  teadedto  show  deceased  was 
carried  into  the  office  of  the  works,  where  he 
died  in  a  few  moments,  without  speaking  or  re- 
cognizing anybody.  His  bowels  were  crushed 
oat;  some  limbs  broken;  had  a  slight  wound  ou 
the  temj^;  was  breathing  heavily,  rather  gasp- 
ing. There  was  no  evidence  of  consciouaoesa 
of  deceased  after  the  accident. 

At  the  conclusion  of  the  evidence,  the  court 
ruled  against  the  defendant's  position  and  ob- 
jection that  there  was  evidence  to  warrant  the 
jury  In  finding  that  a  cause  of  action  accrued 
to  U)e  deceasra  in  his  lifetime  and  survived  to- 
his  personal  representative,  but  was  of  opinion 
that  there  was  no  evidence  in  the  case  to  war 
rant  the  jury  in  finding  that  the  deceased  en- 
dured any  conscious  pain  or  suffering,  and  that, 
upon  the  evidence,  the  plaintiff  was  only  en- 
abled to  recover  nominal  damages  of  the  de- 
fendant, if  liable.  The  defendant,  in  view  of 
this  rulmg,  submitted  to  a  verdict  for  nominal 
(Umages,  the  plaintiff  excepting  to  the  ruling 
of  the  court  as  to  damages.  'The  verdict  wa» 
accordingly  returned  for  |1. 

Mr.  W.  S.  B.  Hopklna,  for  plaintiff: 

It  is  to  be  taken  as  esU^blisfaed  by  the  verdict, 
beyond  question,  that  the  death  was  not  instan- 
taneous. The  ruling  under  consideration  in* 
volves  only  the  question  whether  he  suffered 
consciously  when  injured. 

During  ten  minutes  no  eye  saw  him  through 
the  steam..  But  when  reached  be  was  still  alive, 
though  fast  dying.  He  was  not  dead,  like  the 
intestates  in  the  cases  Cbreoran  v.  Botton  diA. 
R.  R.  Co.  188  Mass.  504;  Noune  v.  Ricftarrf  138 
Mass.  807.  He  bad  become  unconscious.  'That 
is  all.    When  did  his  coosciousness  leave  himf 

We  must  get  the  answer  to  this  question 
laraely  from  the  character  of  his  injuries. 

The  rulings  of  the  judge  are  inconsistent  with 
each  other. 

Mr.  Frank  P.  Gonlding,  for  defendant: 

It  being  necessary  for  the  plaintiff  to  prove 
that  her  uitestate  endured  suffering,  the  ruling 
was  correct  upon  the  question  of  damages. 

Kennetiy  v.  Standard  Sugar  R^nery,  135 
Mass.  90;  Moran  v.  BoUinffi,  Id.  98;  Corcoran 
V.  Boston  dA.B.R.  Co.  188  Hass.  007;  TuUy 
V.  Fite^rg  B.  B.  Co.  134  Mass.  499;  Riley  v. 
Gonneetieut  B.  R.  R.  Co.  135  Mass.  293. 

If  it  can  be  saidtheevidence  does  not  exclude 
the  possibility  of  brief  conscious  suffering  on  the 
part  of  the  deceased,  it  still  falls  far  »^ort  of 
the  necessary  proof.  \ 
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A  state  of  evidence  that  is  equally  conBistent 
with  two  contiadicimy  conclustona  of  fact 
tends  to  prove  ndther  of  them. 

There  is  no  presumption  that  a  penon  whose 
body  is  crushed  by  a  falling  mass  of  Iron  or 
steel,  and  who  is  found,  five  or  ten  minutes 
after,  exhibiting  no  signs  of  consciousness,  but 
gasping  and  in  his  death  struggle,  was  ever 
conscious  after  he  was  injured. 

Consciousness  may  be  inferred  from  a  state 
of  health  and  waketulneas.  It  may  be  jn-ored 
by  signs  indicating  it.  It  may  be  proved  by 
evideDce  of  experts  who,  from  examination  of 
the  body,  may  atate  the  cause  of  death,  and 
whether  such  a  cause  would  leave  the  victim  in 
possession  of  consciousness  for  the  time  after 
the  injury  and  before  death. 

NouTte  V.  Paxkara,  188  Maaa.  807. 

Devena.  J.,  delivered  the  opinion  of  the 
court: 

As  the  report  of  the  presiding  judge  deals 
only  with  the  question  of  damages,  the  evidence 
tending  to  make  a  case  of  negligence  on  the 
part  of  defendant,  and  to  show  that  an  action 
therefor  accrued  to  the  deceased  in  his  lifetime. 
Is  not  stated.  It  is  assumed  by  the  report  that 
it  would  be  snfilcient  to  sustain  a  verdict.  The 
plaintiff  was  justified  in  contending,  upon 
the  evidence  that  the  body  of  the  deceased  was 
not  found  until  some  ten  minutes  after  the  ac- 
cident, tliat,  although  then  unconscious,  he  was 
still  alive,  and  therefore  that  his  death  was  not 
instantaneous.  The  ruling  of  the  presiding 
Judge  was  In  accordance  with  this  contention; 
out  he  further  ruled  that  there  was  no  evMence 
of  conscious  suffering  hy  the  deceased,  and 
therefore  fbat  the  plaintin  was  entitled  only  to 
nominal  damages.  There  was  no  evidence  of 
any  expenses  or  loss  incurred  before  death,  by 
reason  of  the  accident,  which  in  itself  might 
afford  ground  for  substantial  damages.  Ban- 
croft V.  Botton  A  W.  R.  B.  (hrp.  U  Allen,  84. 
The  question  is  as  to  the  correctness  of  the  lat- 
ter ruling.  The  plaintiff  deems  tliese  rulings 
inconsistent  each  with  the  other.  We  do  not 
perceive  tne  inconsistency.  Instantaneous 
death,  and  absence  of  conscious  suffering  after 
a  fatal  injury,  are  readily  disdnguisbable,  and 
have  been  distinguished  in  our  decisions.  The 
continuance  of  life  after  the  accident,  and  not 
Insensibility  or  want  of  consdousness,  is  the 
test  by  which  It  is  determined  whether  a  cause 
of  action  survives.  HoUenbeek  v.  Berktliire  B. 
B.  Oa.9  Cusb.  47d.  But,  as  the  administra- 
trix can  only  recover  sucb  damages  as  she  can 
show  were  sustained  by  her  intestate,  if  he  be- 
came instantly  insensible  and  so  remained  un- 
til his  death  nothing  could  be  recovered  for 
any  physical  or  mental  suffering  sustained  by 
tdm.  Nothing  can  be  recovered  by  tbe  admin- 
istratrix on  account  of  the  death  which  subse- 
quently ensues.  Bancroft  v.  Bygton  &  W.  R. 
R.  Corp.  Hupra. 

In  Kennedy  v.  Standaj-d  Sugar  Refinery,  125 
Mass.  90,  where  the  intestate  fell  from  a  plat- 
form twenty  feet  in  height,  became  unconscious 
on  striking  the  ground,  and,  in  one  aspect  of  the 
evidence,  remained  so  until  his  aeath,  the 
plaintiff  was  allowed  at  the  trial,  by  the  judge 
at  ni$i  prius,  to  recover  for  mental  suffering 
endurea  during  his  fall.  It  was  held  in  this 
court  that  the  tmrden  of  proof  was  upon  the 
7M 


Slaintiff  to  show  that  her  intestate  actually  en- 
ured omental  suffering  during  the  fall,  before  she 
could  recover  damu;eson  that  account;  that, as 
no  proof  vras  furnished  of  any  mental  anflniDg 
during  the  fall,  and  as  the  question  wbetha* 
he  did  suffer  mental  terror  or  dlatresa  was  pure- 
ly a  matter  of  conjecture,  no  damages  could  be 
recovered  on  that  accotmt.  >Vhether  tbe  per- 
son injured  endured  conscious  su£fering'  baa 
sometimes  depended  upon  tbe  question  wheth- 
er bis  deiUh  was  instantaneous,  but  tbe  two  in- 
quiries are  distinct  Citreoran  v.  RtMon  A  A. 
R.  R.  Co.  188  Mass.  607;  Tutty  v.  F\tcAburg  R. 
R.  Go.  184  Mass,  499;  Riley  v.  Conmicfievt  R. 
R.  R.  Go.  186  Mass.  392.  That  an  adequate 
cause  of  the  intestate's  death,  and  one  which 
must  be  held  to  have  produced  it,  is  found  in  tbe 
crushing  of  bis  body  and  disruption  of  his  bow- 
els, must  be  conceded.  Viewed  in  Che  most 
favorable  light  for  the  administratrix,  this  cer- 
tainly  fails  to  show  any  conscious  pain  or  suf- 
ferinir  on  the  part  of  the  intestate.  When 
found,  although  breathing,  he  was  unconscious. 
Upon  this  state  of  facts,  even  if  it  were  poanUe 
that  there  was  some  brief  conscious  suffering, 
evidence  of  it  is  not  afforded,  and  it  is  lot 
purely  conjectural.  The  presiding  judge  did 
not  undertake  to  say,  as  the  plunaff  urges, 
that,  because,  ten  minutes  after  the  actHdeat. 
tbe  victim  of  it  could  not  speak  and  was  uncon- 
scious, he  might  not  have  passed  into  that  con- 
dition after  brief  but  terrible  suffering;  but 
said,  in  substance,  that  the  case  did  not  afford 
evidence  that  he  had  suffered  consciously. 
This  was  correct 

The  plaintiff  urges  that  the  case  at  bar 
strongly  resembles  JScurse  v.  Baekard,  IW 
Mass.  307,  but  the  evidence  here  wanting  was 
afforded  in  that  case.  The  dead  body  of  the 
intestate  was  there  found  under  a  heap  of  loose 
grain.  There  was  expert  testimony  that  be 
died  from  suffocation,  and  that  a  person  situ- 
ated as  be  was  would  retain  consdousnees  from 
three  to  five  minutes.  It  was  a  reasonable  con- 
clusion that  he  lived  in  astate  of  conscious  sof- 
ferlng  for  a  few  minutes  after  the  fall  of  tbe 
grain  upon  him  which  caused  his  death. 
Judgment  on  verdict. 


PUTNAM  TOOL  CO. 
e. 

FITCHBURG  MUTUAL  FIRE  INS.  CO. 

1.  Special  agents  for  »a  insurance  com- 
pany, to  receive  and  forward  to  it  ap- 
plications for  insurance,  and  to  receive 
from  it  and  deliver  policies  of  iosuranoe, 
and  to  receive  premiums,  are  not  aatib- 
orised  to  make  or  to  viu>y  eontrmeta 
of  insurance. 

2.  The  word  "agents.**  printed  on  tbe  eal  - 
endar  furnished  to  them  by  the  inaur- 
ance  company,  if  held  to  be  an  adver- 
tisement of  them  as  general  agents,  did 
not  fCivB  them  anthority  to  waive  the 
express  provision  of  the  contract  of  in- 
surance, that  notice  of  removal  should 
be  given  in  writing. 
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Puts  AM  Tool  Co.  y.  Fitchbuho  Mutual  Firb  Zbb.  Co. 


OK  plaintiff*a  exceptions.  Overruled, 
ActiOD  upon  a  policy  of  insurance  agaiuat 
loss  by  fire.  The  policy  of  defendant  to 
pUntfn  insnred  ^oerlain  specified  patterns  of 
jdaintiff  contained  In  their  storebonse,  against 
lo9s  hy  Arei  and.  among  other  things,  the 
pc4ic7  stated  it  should  be  void  if,  without  the 
assent  of  the  defendant  in  wrltinff,  "tbe  said 
pfopertT  shall  be  removed,  except  uiat  if  such 
removal  shall  be  necessary  for  the  preservation 
vf  tbe  jHoperty  from  fire." 

Sufaaeqnentfy  to  the  patterns  being  insured, 
nhinliff  deoded  to  remove  them  to  the  ware- 
noose  of  one  6.,  and  ao  informed  one  AlUson. 
anagentof  defendant,  who  replied:  "AUrigbt, 
go  and  remove  them,  and  I  will  accept  notice 
for  the  company.  Bring  your  policy,  and  I 
will  have  them  indorsed,"  etc.  Plaintiff  did 
not  bring  tbe  policy  for  indorsement,  before 
ther  were  burned,  but  did  remove  tbe  jMttems. 

Aie  whole  question  is  [whether  the  verbal 
coooent  ot  the  acent  bound  the  defendant,  the 
tame  not  being  nought  to  Its  knowledge  and 
aeented  to  by  it. 

The  court  ruled,  on  such  facts  and  proof, 
the  jury  would  not  be  warranted  in  finding 
for  the  plaintiff;  and  directed  a  verdict  for  de- 
feodant  To  that  the  plaintiff  excepted. 
Mr.  Frmsk  P.  Oomdinff.  for  plaintiff; 
It  was  competent  for  the  defendant  to  make 
1  verbal  contract,Bub8eqnently  to  the  issuing  of 
tbe  pcdicT,  that  the  provision  as  to  tbe  effect  of 
a  TOoovu  of  the  property  should  not  ronaln  in 
force  so  far  as  it  conoemed  a  particular  contem- 
ned removal. 

May,  Ina.  fiSi  SfL  24.  70  a,  401  a,  138;  Wood 
Y^BiiUaRdA.  A.Mvtm  Iiu.  Co.  81  Yt.  6S2;  West 
OmkrP.  Ine.  Go.  v.  Sa^U,  88  Mich.  148;  ^aery 
T.  BetUm  M.  Tne.  Co.  188  .Masa.  888;  Witlianu- 
iarjF.  Ins.  Go.  v.  Garj/,  88  111.  468;  Lyooming 
GouiUglru.  Of.  V.  Updeffraff.  40  Pa.  811. 

If  the  evidence  failed  in  tendency  to  show 
tliat  Lockey  &  Allison  bad  authority  to  author- 
ize Ifu;  removal  of  insured  property,  there  was 
evidence  of  such  a  holding  them  out  as  its 
scents,  by  the  defendant,  as  to  warrant  a  find- 
that  the  defendant  was  bound  by  their  act 
in  the  premises.  It  is  submitted  that  tbe  facta 
were  sufficient  to  require  tbe  case  to  be  sub- 
mitted to  tbe  jury. 
TiM  V.  Baker,  100  Ma8s.»8;  Bom  v.Blitt,  110 

The  plaintiff  had  the  right  to  go  to  the  jury 
apoD  the  qaestion  whether  tbe  defendant  had 
Dot,  by  its  acta  subsequent  to  the  fire,  estopped 
ittdf  to  make  the  defense  on  the  ground  of  the 
removal  of  the  property. 

LittU  V.  PAanix  Int.  Co.  138  Mass.  880;  Priett 
T.  Cititene  Mui.  F.  Ira.  Go.  8  Allen.  603;  Etaih 
T.  Trwimnim,  Co.  1  Cuah.  357;  Cnderhiil  v. 
AgaieimMvt.  F.Tnt.  Co.  8  Cuah.  440. 

Jfiusrs.  A.  HoreroM.  XL  C.  Ha>Ftwell* 
ud  C.  P.  Baker,  for  defendant: 

It  will  not  be  denied  but  that  this  removal  of 
the  property  was  such  as  to  make  void  the 
pMcj,  unless  there  was  an  assent  thereto  on 
the  part  of  the  defendant. 

&1i  not  claimed  that  the  defendant  company 
lawnted  to  the  removal  of  the  property  in  any 
maimer,  or  even  knew,  or  had  any  occasion  to 
koow,  of  the  removal  until  after  the  fire,  unless 
it!  uents  had  authority  to  give  such  assent  and 

i  Mam.  n.  e.  b.,  t.  t. 


An  a^t  to  receive  applications  and  issue 
policies  IB  not,  independcntlv  of  any  evidence 
ahowioK  that  he  bos  a  much  larger  authority 
than  this,  empowered  to  waive  conditions  so 
Important  that  the  parties  have  seen  fit  to  in- 
corporate them  into  their  contract.  Additional 
evidence  must  be  offered  that  tbe  company  has 
held  out  its  agents  as  possessing  such  enlarged 
authority,  or  that  the  company  baa  ratified 
similar  acts. 

EyteS.  Gommereial  Union  Aaur.  Co.  %  Haas. 
(L.  ed.)380,  8  New  Eng.  Rep.  884,  144  Mass. 
48;  TaUY.  Oititent  Mat.  F.  Int.  Go.  18  Gray, 
7&;  Harritonv.  Oity  F.  Int.  Go.  9  Allen.  381j 
Lohne*  V.  North  America  Int.  Co.  181  Mass. 
489;  Shaumut  Sugar  Befining  Go.  v.  I^ople't 
Mut.  F.  Int.  Co.  12  Gray,  S85;  WaWi  v.  HaH- 
fvrd  F.  Int.  Cb.  78  N.  T.  6;  Jftfnfs  v.  Laneatter 
F.  Int.  Co.  79  Pa.  476. 

The  policy,  moreover,  prescribes  that  any  as- 
sent to  the  removal  mtut  twin  writing  or  print; 
so  that,  whatever  may  have  been  tbe  authority 
of  Lockey  &  Allison,  the  assent  to  the  removal 
must  have  been  in  writing  or  print;  none  other 
would  be  effectual. 

Kyte  V.  Gommereial  Union  Attur.  Go.  mipra; 
Hale  T.  Meehaniet  Mut,  F.  Int.  Co.  BGray,  188; 
WorcetterBoTik  v.  SartforaP.  Int.  Oo.  11  Cosh. 
265;  Lee  t.  Bfuartt  F.  Int.  Co,  S  Qxaj.  688; 
Mutrt^  V.  iSftownut  ilfu(.  F.  Int.  Co.  4  Allen, 
116. 

There  was  no  written  or  printed  assent  to 
thie  removal,  either  by  tbe  defendant  or  any- 
one in  its  behalf. 

Tbe  officers  of  the  defendant  bad  no  power, 
after  the  loss  had  happened,  to  waive  tiie  acts 
of  the  plaintiff  which  had  voided  tbe  policy. 

Brewer  v.  Cheltea  Mut.  F.  Int.  Co.  14  Gray, 
308;  Eastern  B.  B.  Co.  v.  Belief  F.  Int.  Go.  106 
Mass.  578;  Ilale  v.  Mechanics  Mut.  Int.  Co.  tu- 
pra. 

This  case  does  not  come  within  that  class  of 
cases  which  hold  that  the  officers  of  an  insur- 
ance company  may  waive  mere  formalities  in  a 
preliminary  proof  of  loss. 

See  Btake  v.  Exchange  Mut.  F.  Int.  Co.  IS 
Gray,  265;  Underhill  v.  Agamtm  Mut.  F.  Int. 
Go.  6  Cush.  440;  Avuwr^v.  Gheltea  Mut.  F.  Int. 
Go.  tupra. 

W.  Allen.  J.,  delivered  the  opinion  of  the 
court: 

Lockey  ft  Allison  were  special  agents  for 
the  defendant,  to  receive  and  forwarcTto  it  ap- 
plications for  insurance,  and  to  receive  from  it 
and  deliver  to  the  parties  policies  of  insurance, 
and  to  receive  tbe  premiums  thereon.  They 
were  not  authorized  to  make  or  to  vary  contracts 
of  insurance.  The  word"  agents," printed  on 
the  calendar  furnished  to  them  by  tbedefendant, 
does  not  Imply  more  than  this;  but  if  it  were 
held  to  be  an  advertisement  of  than  as  general 
agents,  it  would  not  impart  authority  in  tbem 
to  waive  the  express  provision  of  the  contract, 
that  notice  of  removal  should  be  given  in  writ- 
ing. Kyte  V.  Commercial  Union  tAtmr.  Go.  3 
Mass.  (L.  ed.)  380,  8  New  Eng.  Rep.  884,  144 
Mass.  48.  and  cases  there  cited;  Skatem  B.  R, 
Co.  V.  Belief  F.  Int.  Go.  106  Mass.  670. 

It  is  not  stated  in  the  report  that  Uie  officers 
of  the  defendant  did  anythmg,  at  the  meeting  of 
the  adjusters  of  the  omnpajdes  in  wbidt  the 
^property  w«i  Insured,  whl^,  w^.^d@^^e 


# 


290 


New  Ehouhd  RaPcniTBit— 8up.  Jud.  Or.  or  yUmktmxjmrm. 


iml 


ft  wpiver  of  the  provisfon  in  the*  policy,  or 
eetop  the  defendant  from  claiming  the  benefit 
of  it.  It  is  found  that  the  amount  of  the  Ios» 
was  discussed  at  the  meetiDg,  and  that  the 
plaintiils  agreed  to  a  reduction,  on  the  suppoal- 
tion  that  the  ddfendant  would  pay  its  share  <^ 
the  Ion;  but  it  is  not  found  that  the  defendant's 
officers  took  part  in  the  discusdoD  or  knew 
that  tbe.plalntifts  supposed  that  the  defendant 
would  pay  its  proportion  of  the  loss,  or  said  or 
did  anything  to  create  that  supposltio'n.  No 
facts  are  found,  and  none  can  be  inferred, 
which  raise  the  question  whether  the  officers 
had  at  that  time  authority,  expressly  or 
their  acta,  to  waive  tfie  proTidon. 
SteetpUem  oBtrrttled. 


Bngene  TOMPKINS 
«. 

Noble  H.  HILL. 

1.  If  a  wmdttor,  bA-ving  an  nnllqutdated 
or  disputed  claim  against  his  debtor,  me- 
e«ptB  a  snm  waalW  than  the  amount 
elalmsd,  in  satialkctlon  of  the  claim, 
he  cannot  afterwards  maintain  an  ac- 
tion for  an  unpaid  balanoe  (tf  bis  origi- 
ns claim. 

3.  The  plaintur,  having  a  claim  against 
defendant  for  one  third  of  the  n«t  prof- 
it* of  an  enterprise  in  which  they  were 
jointly  engaged,  requested  defendant  to 
render  an  account,  and  the  latter,  in  re- 
ply, sent  a  letter  enclosing  an  account 
m  which  he  credited  plaintiff  with  one 
third  of  the  profits  and  charged  him 
$360  for  defendant's  services,  and  «n- 
elosad  »  eheek  for  the  balanoe  of  the 
aooount  thus  stated;  the  plaintiff  cred- 
ited the  check  to  the  defendant  on  ac- 
count, but  rafbaed  to  accept  it  in  ftill 
satisfaction.  Held,  that  he  im  entitled 
to  recover  the  balance— $260— due 
him. 

(Bolfolk — VDed  December  6, 1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  plaintiff.  AMrmed. 

The  facts  are  sufficiently  stated  in  the  opln- 
lon. 

Mr.  C.  X.  HprmgoBt  for  defendant: 

1.  Theplalnnffknew,  or  should  have  known, 
when  he  received  the  letter,  account,  and 
check,  that  the  defendant  offwed  the  check  to 
the  plaintiff  In  full  settlement  of  the  account 
and  all  Items  therein. 

Donohtu  V.  Woodbury,  »  Cnah.  IM;  9uiUm 
V.  Bdwkim,  8  C.  &  P.  258. 

3.  Hie  idiaintlfl,  having  accepted  the  check, 
must  be  considered  to  have  accepted  it  as  was 
offered;  that  Is,  In  full  settlement  of  the  ac- 
count and  all  the  Items  therein. 

TutUe  V.  Turn,  la  Met.  McOlynn  v. 
Bating;  16  Vt.  83&;  MtDanielt  v.  Lapham,  31 
Vt.  232;  ilMdv.  Boardman,  30 Pick.  441;  Rigg* 
V.  MiwlMf,  llfl  Mass.  S06;  Bua  v.  BuU,  4S 
Conn.  456;  TbvtlM  v.  maUv.  80  Y  t.  SZZiGor- 
don  T.  Qkc,  7  G.  &  P.  172;  Camunont  v.  Thorn- 
ton, 2  0.  ftp.  60;  PMOMsk  t.  DMsmon,  lA.  61. 
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8.  As  the  account  contained  an  ttian  in  di» 
pute,  the  acceptance  of  the  check  was  a  flea] 
settlement  of  all  matters  in  the  account,  eveq 
though  the  amount  of  the  dwdc  was  only  tiut 
which  the  defendant  admitted  he  owed.  i 

H(Minm  v.  Thorley,  8  C.  &  P.  578;  Scott  vi 
Wevmer,  3  Lans.  40;  Offi>om  v.  Hoffman,  58  Loi 
489^  I^er  v.  Douglam,  44  Conn.  541. 

4.  The  principle  involved  and  the  poUcy  <A 
the  law  are  the  same  in  this  case  as  in  those 
cases  where  it  is  held  that,  "where  a  peraon 
pays  a  dialed  olaim,  he  cannot  recover  back 
theamonnt  i»id,  thou^  he  did  Dfrt  owe  tl." 

Mr,  Ita«rleton  Ik^ealfe.  for  plaintiff: 

Plaintiff  always  intended  to  presOTve  his 
right  to  defend  against  defendant's  claim  tak 
services.  The  law  will  give  effect  to  this  fati 
tention,  unless  the  resun  is  ioeqnitaUe  to  dei 
fendant. 

G&tton  T.  Orehere,  8  Pick.  476;  Bunt  v.  ffttnt, 
14  Pick.  884;  mam  v.  SimbaU,  1  Allen.  342; 
Netc  England  J.  Oo.  v.  Jfyrrimn,  9  Alien,  8Mu 

As  thme  was  no  ccmslderatlon  for  ^aintifs 
allured  release  of  the  balance  of  9200,  thti 
plaintiff  has  not  lost  hlaright  to  recover  is  tiiia 
action. 

ffarriman  v.  SiKTiman,  13  Gray,  341:  Jf^^ 
ninga  v.  Chate,  10  Allen,  SM;  OrinndU  vj 

Stink,  138  Mass.  35.   See  Tuttle  r.  ISittU,  It 
et  661,  604;  DonohUB  v.  Fdodfrvty,  6  Cadi. 
146. 

Blorton,  Cb.  J.,  dettvered  the  opinion  of  the 

court; 

If  a  creditor,  having  an  unliquidated  or  dis- 
puted claim  acainst  hu  debtor,  aooepte  a  mm 
smaller  than  Uie  amount  daimed,  in  aatisft^ 
tion  of  the  claim,  he  cannot  aftervfanJa  nnis- 
taiu  an  action  for  the  uiqiald  balance  (tf  W 
original  claim.  TuttU  v.  TutOe.  IS  Met.  551; 
Doru^w  V.  Woodbvry,  6  Cush.  148.  This  pio- 
oeeds  upon  the  ground  that  the  parties  have 
agreed  to  settle  an  unliquidated  or  disfrated 
claim,  or.  In  other  words,  have  agreed  to  aa  ac- 
cord and  satisfaction  of  such  chdm. 

In  the  case  before  us,  the  facts  agreed  do  not 
show  any  such  accord  and  satisfacticMi.  The 
plaintiff  bad  a  claim  against  the  defendant  for 
one  third  of  the  net  profits  of  an  enterpriw  in 
which  they  were  jointly  engaged.  He  aeni  a 
letter  requeating  tite  defendant  to  render  an  ac- 
count. The  defendant  in  reply  sent  a  letter  eo- 
closing  an  account  hi  whlcn  he  credited  the 
plaintjfl  witb  oae  third  of  the  twofflts  and 
charged  him  with  an  Item  of  $260  dtaimed  to  be 
due  nir  the  defendant's  services,  and  also  eccloa- 
ing  a  cbeck  for  the  balance  of  tbe  aceouat  tiros 
steted.  The  plaintiff  credited  tbe  check  tetto 
defendant  on  account,  but  be  did  not  agree  to 
accept  it  in  satisfaction  of  his  claim.  On  the 
contrarv,  he  forthwith  demanded  paymait  of 
tbe  said  amount  of  $360  of  tbedefeo^mnt,  aod, 
ui>on  his  refusal  to  pay,  at  once  brought  tbis 
suit.  Tbe  case  stands,  in  legal  effect,  v»  same 
as  if  tbe  defendant  had  presented  his  acoooot 
and  check  in  a  personal  interview,  and  tbe 
plaintiff  had  refused  to  agree  to  tbe  account  or 
to  accept  the  check  tn  full  sat iaf action.  It 
shows  no  agreement  to  compromise,  or  accord 
and  satiitaetimi;  and  the  pltf  atiff  is  eatiSed  » 
recover  tbe  balanoe  due  mm. 

Jv^meni  afflrmed. 

Digitized  by  LjOOg  IC  ^ 
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Bolwrt  P.  BATH 
e. 

B.  D.  METCALT  etal 

1.  Id  an  action  for  IUm  impriaonment/or 
uresting  plaintiff  without  a  warrant,  on 
a  ehaige  of  felony,  if  the  original  arrest 
mm  wraagtalt  those  who  made  it  are 
ummable  for  the  ■nbs*qa«nt  detan- 
tloB  of  the  plalDtiff  under  it;  bnt  if  the 
arrest  was  upon  ruMonal^le  flrronnds 
of  snspicifHi,  the  officers  who  made  It 
can  not  beheld  liable  for  the  subeeqaent 
wrongfal  imprisonment  in  which  they 
took  no  part. 

1 A  Terdiet  may  be  found  against  ■«▼- 
•raldaCradaiitBjoiiitly.some  of  whom 
wnHigfaliy  Jbrrested  plaintiff,  and  one 
of  whom  sent  the  plaintiff  to  the  station 
ia  eiutody,  and  one  of  vhom  took  liJm 
there  after  they  had  reason  to  be* 
Here  him  innooent  and  had  oonolnded 
to  release  him,— bttt  only  released  him 
when  on  the  train  and  just  before  it 
itarted,— they  having  no  riffht  to  pro* 
iMgthe  Imprlsoniaent  (or  the  purpose 
(tf  smdinfc  the  plaintiff  out  of  town. 

LAverdleteaniiotbe  found  affainat  two 
•r  awre  defisndaiita  In  such  action  un- 
lets all  such  defenduits  parti«ipated  in 
the  same  iiapriwnuMiit  and  vere 
paitiea  to  a  joint  wrony. 

IWoraater  Hied  November  28, 1807.) 

AN  defendants'  exceptions.  Oterruled. 

V  ActioD  pf  tort  against  defendants  for  al- 

hnd  ttiat  imprisonment. 

The  plaintiff,  a  traveling  salesman  selling 
■oods  to  manufacturers  by  exhibiting  small 
m,  or  samples,  was  in  the  gentlemen  s  wait- 
iag-nom  at  Springfleld.  with  his  ticket  pui^ 
dtaaed,  intendiDe  to  take  the  12.49  p.  h.  train 
for  WoToester.  m  company  with  one  Pierce, 
UDdier  salesman  beloogtng  in  Providence. 
Tbe  pbiDtiff,  at  the  time  of  bk  arrest,  had  with 
lifm  three  bundles  or  samplesof  ordinary  size. 
WUIe  Betted  upon  a  settee,  he  and  Pierce  were 
mioached  four  of  the  defendants,— Hadd 
m  Wheeler,  police  officers  of  Springfield,  and 
ThorahQland  Batier,  detectives,— one  of  whom 
Kiwd  i^tiff,  telling  him  he  wished  him  to 
"go  sod  see  the  chief.  Plaintiff  had  returned 
from  Hazardville  about  13  h.  that  dav. 

These  defendants  took  plaintiff  ana  Pierce  to 
thetlation-honse  in  Springfield,  where  plaintiff 
cAiUted  bis  samples,  bank  book,  pocketbook, 
}(!ttm  and  doUiing.  all  with  his  name.  There 
Am?  were  locked  up  by  defendant  CMalley,  in 
wge  of  the  lockup  that  day.  About  8  o'clock 
tbat  day  defendant  Wright,  depu^  marshal, 
ns  notified  of  the  nrest,  «ad  consulted  with 
«f(adantPetUs,tbeniarshal,  whom hetold that 
I*«fafiff  and  merce  were  "all  right." 

Soon  after.  Pettis  came  to  the  room  where 
pUintiffwM  confined,  and  had  a  talk  with  him, 
ndcameagdn  about  6  f.  h.,  promising  to  re- 
^aintiff  and  send  him  to  Worcester  on 
^  8.80  p.  K .  train ;  but  did  not  release  him  till 
H  p.  ic.,  when  defendant  Graves,  by  direction 
01  the  nmrahal,  accompanied  plaintiff  to  tbe 
i  «pot.a&ddkl  not  TdeawhlmoUon  hoard  the 
tnm. 


The  aevenl  defendants  asked  t^e  court,  ' 
among  other  things,  to  role  "that,  from  the  evi- 
dence, plaintiff  camiot  recover  against  defend- 
ants Pettis,  Wright,  and  Graves.   If  the  jury 
find  defendants  Hadd  and  Wheeler.io  arresting 

Slaintiff,were  acting  as  police  officers  of  Bprlng- 
eld,  plaintiff  cannot  recover  against  def«id- 
ants  Pettis,  Wright,  and  Graves;*  all  of  which 
were  refused. 

The  defendants  further  asked  the  court  to 
rule,  "  If  the  jury  find  tbe  arrest  was  lawful, 
the  subsequent  detention  of  plaintiff  would  not 
render  any  of  defendanle  flable,"  which  the 
court  gave, with  the  following  addition:  "That 
is  true,  unless  the  Justification  for  the  arrest 
ceased  to  exist  by  the  discoveiy  that  probable 
cause  dkt  not  exist  therefor." 

On  substantially  the  foregoing,  the  jury,  by 
order  of  the  court,  found  in  favor  of  defendant 
Hetcalf;  and  the  jury  found  in  favor  of  de- 
fendant O'Malley,  and  against  defendants  Pet- 
tis, Wright,  Graves,  Hadd,  and  Wheeler. 

Meurt.  Gideon  J,  Wells  and  J.  B.  Oar- 
roU.  for  defendants: 

The  case  was  properly  tried  upon  the  assump- 
tion that  plaintiff,  if  lawfully  arrested  upon  sus- 
picion, might  be  properly  discharged  \xj  the 
officer  having  him  in  custody  without  bringing 
him  before  a  magistrate. 

McOloughari  v.  OlayUm.  1  Holt,  N.  P.  478; 
8  Eng.  C.  L.  478,  cited  in  Archb.  Cr.  PL  p.  88, 
note;  2  Hawk.  P.  C.  chap.  13,  §  10. 

The  reasoning  of  the  court  In  PA^fMptT. 
Fadden,  136  Mass.  198^  and  Brock  t.  Btim»im,Vl» 
Mass.  530,  show  that,  exoept  for  the  peculiar 
intjvision  of  the  statute  under  which  these 
arrests  were  made.proper  cause  for  arrest  would 
have  been  a  Justification  without  the  for- 
mality of  bringing  thejnrty  arrested  before 
the  court.  When  an  officer  arrests  upon  sus- 
picion of  felony  committed,  there  can  he  no 
good  leuoD  why,  upon  that  suspicion  belne 
removed,  he  should  not  fdiscbai^  the  arrested 
person  out  of  his  costody.  It  would  be  a  need- 
less hardship  upon  tbe  arrested  person  to  make 
il  the  duty  of  tbe  officer  to  detain  bim  after  it 
was  found  tiiere  was  do  reason  so  to  do,  and 
submit  bim  to  the  annoyance  of  detention  In 
the  lockup,  and  tiie  dismce  of  being  brought 
into  court  as  a  sn8i}ectea  criminal.  If  this  prop- 
osition Is  correct,  there  Is  nothing  In  tbe  case 
which  shows  any  Illegal  act  on  the  part  of 
either  Pettis.  Wnght,  or  Graves.  Pettis  found 
the  man  in  tiie  lockup.  He  was  under  no  obli- 
gation to  discbarge  him.  It  is  submitted  that 
be  was  not  bound  to  take  plaintiff's  statement 
of  innocence.  Finding  him  in  ihe  lockup, 
Imni^t  there  by  the  proper  officers,  he  could 
not  have  been  held  liable  If  he  had  let  hfm  re- 
main there  to  be  brought  before  the  court.  If 
he  could  have  done  this,  he  certainly  cannot  be 
charged  as  for  tort,  In  yielding  to  the  plaintiff's 
request  in  discharging  him  in  the  manner  he 
did.  There  Is  still  less  ^und  for  holding  either 
Wright  or  Graves.  Wngbt  was  the  keeper  of  Uie 
lockup.  The  plaintiff  was  put  there  l^  proper 
officers.  It  was  not  his  duty  to  inquire  as 
to  the  propriety  of  tiie  arrest.  He  did  nothing 
in  detfdnlngthem  which  it  was  not  his  duty  to 
do.  The  court  erred  In  making  the  duration 
of  the  time  the  officer  might  lawfully  detain 
the  plaintiff,  after  a  legal  arrest,  to  depend  upon 
the  fludlng  of  the  juiy  at  what  time  tiiey  ouglu^ 

7«7 


Nbw  Bhqland  Rbportbsk— Sup.  Jto.  Ct;  op  Masbacuuwlis. 


1887. 


to  have  beeo  satisfied  of  the  plaintifl's  inno- 
cence. After  a  le^I  arrest  is  made,  it  is  a  mat- 
ter of  discretion  with  the  officer  whether  to  dis- 
charge the  prisoner  or  continue  the  arrest.  He 
cannot  ix  held  liable  for  failing  to  properly 
weigh  evidence.  If  Pettis  and  Wright  are  not 
liable  for  detaining  the  plaintiff  in  the  lockup, 
they  and  Graves  cannot  be  held  liable  for  the 
continued  surveillance  of  him  after  letting 
him  out  of  the  lockup.  If  it  was  a  coniinuiition 
of  the  arrest  and  imprisonment,  it  was,  as  aiwve 
shown,  a  lawful  imprisonment,  and  it  lay  in 
their  discretion  to  terminate  it  at  such  time  and 
place  as  they  deemed  the  interest  of  the  pul}lic 
required.  The  facts  do  not  show  that  they,  or 
either  of  them,  were  ever  satisfied  that  the 
plaintiff  was  innocent.  The  most  that  can  be 
inferred  is  that  they  thought  he  might  safely 
be  allowed  to  go  if  he  immediately  left  the 
city,  and  continued  hia  arrest  for  that  reason. 
Defendant  Graves  cannot  be  properly  held  to 
a  joint  liability  with  Hadd  and  Wheeler,  If  he 
was  guilty  of  any  trespa88.it  was  in  accompany- 
ing plaintiff  to  the  oepot.  It  was  no  part  of 
tlie  original  arrest.  It  was  no  part  of  any  plan 
or  scheme.  It  was.an  entirely  independent  act, 
and  he  cannot,  with  any  propriety,  be  held 
liable  for  all  that  had  gone  before,  of  which  he 
had  no  knowledge,  and  with  which*he  had  no 
connection. 

Metirt,  Blackmer  A  Vaiuduui,  for  piain- 
tifl: 

There  was  but  one  impriBonment,  and  the  de- 
fendants were  jointly  liable. 

The  wrong  to  plaintiff  was  one  entire  wrong, 
and  will  be  deemed  in  law  to  have  been  one 
continuous  act,  from  the  moment  plaintiff  was 
flxst  taken  hold  of  and  restrained  of  his  liberty, 
until  he  was  set  free  by  Uie  officers  who  took 
him  to  the  train, — though  made  up  of  individual 
acts  of  different  persons;  not  a  series  of  sep- 
arate acts  or  wrongs.  And  all  who  participated 
in  that  wrong,  from  the  first  of  the  imprison- 
ment to  the  last,  are  jointly  liable. 

Add.  Torts,  802. 

By  "participaling"  is  meaot  all  who  acted 
themselvee  in  making  or  producing  plaintiff's 
arrest,  or  asBauIt  upon  and  detention  of  liim, 
and  all  who  directed  others  to  act,  if  such  direc- 
tlons  were  carried  out. 

Vinttm  V.  Weaver,  41  Me.  430;  Elder  v.  Mor- 
riaon,  10  Wend.  138;  Pollak,  Torts,  »191. 

Whether  defendants  did  participate,  upon  the 
evidence  given,  became  a  quesdon  for  the  jury 
to  determine  upon  proper  instruction.  The  in- 
struction given  was  proper,  and  the  refusal  to 
j^ve  the  rulings  asked  by  defendants  was  right. 

The  jury  were  warranted  in  finding  Efedd 
and  Wheeler  participated  in  the  imprisonment 
and  were  liable,  and  that  Graves  participated, 
by  taking  plaintiff  to  the  station  and  into  the 
car,  and  remaining  upon  the  car  until  the  train 
started,— whichpie  did  by  direction  of  Pettis,  re- 
ceived from  Wright  ( Vinton  t.  Wmv&t,  tupra); 
that  Wright  iiarucipated  by  directing  Graves 
and  another  officer  to  "go  to  the  depot"  with 
plaintiff,as Pettis  required, whipb  wasdone;  that 
Pettis  participated,  by  directing  Wright  to  send 
someone  to  depot  with  them,  which  was  done; 
and  from  his  other  acta  and  conduct  (Green  v. 
Kennedy,  46  Barb.  16;  PoUak,  Torts,  *191). 

Tlu  instniction  diat,  "  when  the  leasonable 
grounds  of  sia^Ukm.  fadl  or  are  deared  up,  the 
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right  to  continue  the  arrest  and  detention  faik 
also;  when  probable  cause  no  longer  exists,  by 
reason  of  the  arrested  person  subsequently  fur- 
nishing proofs  or  explanations,  or  evidence  of 
8ucl{  character  as  reasonably  to  remove  8iu[h- 
cion,  any  subsequeot  continuance  of  imprisaa- 
ment  is  unlawful,  and  all  participating  are  Tor 
able," — contains  a  neoesearj  inference  that  an 
officer  has  authority  to  arrest  and  detain  npra 
probable  cause  of  having  committed  a  felony. 

1  Hale,  P.  C.  687;  Beekwitk  v.  PMlbg,  6  Bam, 
&  C.  635;  RoJiaa  v.  8amn,  SCush.  2S1. 

The  fact  that  defendants  are  police  officen 
of  Springfield  does  not  eliminate  from  person*! 
liability  such  of  them  as  took  part  in  the  arrest, 
assault,  detention,  or  any  portion  of  it,  if  tfaere 
was  no  reasonable  susiHcion  tliat  plaintiff  had! 
committed  a  felony. 

Holmes.  J,,  delivered  Uie  opinion  of  the 

court: 

This  is  an  action  for  false  ImprisiKunrat, 
against  seven  defendants,  five  of  whom  the  furv 
have  found  guilty.   Of  these  five,  the  defend*' 
ants  Hadd  and  Wheeler  made  the  original  ar- 
rest, without  a  warrant,  on  a  charge  of  felony. 
We  cannot  say  that  the  evidence,  if  believed, 
showed  that  Hadd  and  Wheelerhad  reasonable 
grounds  to  suspect  the  plaintiff  of  being  a  pick- 
pocket (supM>sing  the  justification  to  be  wdl 
pleaded).    Whether  the  question  waa  pn^Kriy 
one  for  the  jury  or  was  for  the  courl,  lute  otlier 
questions  of  reasonable  cause, — compare  /Jo- 
han  V.  Saiein,  S  Cush.  281 :  Ifaoit  v.  Rutadi,  5 
Bing.  354;  Hill  v.  Tntet,  STaunt.  182;  Murey. 
Kaye,  4  Taunt.  34;  Hawk.  P.  C.  bk.  %  chm>. 
12,  %  18;  %  Co.  Inst.  63;  Qood  r.,JfWnek,  115! 
Mass.  SOI.  If  the  original  arrest  wra  wroi^ful, : 
those  who  made  it  were  answerable  for  tiie  sab- 
sequent  detention  of  the  plaintiffs  under  it  ( Jfiir- 
phyv.  Couniiea.  1  Harr.  (Del.)  143;  i^Mpeffr. . 
UodgetU,  2  C.  &  P.  432);  and,  although  the  of- 
ficers who  carried  the  plaintiff  in  custody  from  i 
the  lockup  to  the  railroad  station  after  tbey  had ! 
determined  to  release  him,  would  have  been 
liable  even  if  the  previous  imprisonment  bad 
been  lawful,  we  do  not  think  uite  continuatioa 
of  the  unlawful  imprisonment  so  remote  that 
the  jury  could  not  properly  hold  Hadd  and 
Wheeler  responsible  for  it  ! 

The  defendant  Pettis  was  city  marabal,  and. 
whether  responsible  for  the  arrest  and  de- 1 
tention  of  the  plaintiff  in  the  lockup  or  not, 
sent  the  plaintiff  to  the  railroad  station  In  cus- 
tody aftOT  he  had  reason  to  believe  him  inno-  ^ 
cent  and  had  made  up  his  mind  to  release  bim: 
the  defendant  Wright,  the  asmstant  manhal.  i 
took  part  in  sending  the  plaintiff  to  the  station:  | 
and  the  defendant  Graves  was  the  officer  who  ' 
took  him  there,  only  releasing  bim  when  on  the  . 
train  and  just  before  it  started. 

Afl  we  have  said,  we  think  that,  even  if  the  I 
arrest  had  been  lawful,  the  officers  would  have 
liad  no  right  to  prolong  the  imprisonment  be-  i 
yond  tiie  doors  of  the  lockup,  for  the  porpose  | 
of  sending  the  plaintiff  out  of  town,  and  woaM 
have  been  liable  whether  tbey  had  a  richt  to 
release  bim  without  brining  him  before  a  . 
magistrate  or  not.    See  M^Ctoughan  v.  CiaVton. 
Holt.  N.  P.  478, 480;  Caffrey  v.  Drugan.  2  Haas,  i 

&ed.)  809,  8  New  Eng.  Rep.  918, 144  Ham. 
;  1  Hale,  P.  C.  mi^Broek  v,  SUmmft^,  108 
Mass.  620;  ^m^^Qpm^  1»- 
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Wilson  v.  Wimslow. 


The  only  jHirpoeefor  which  an  impriBoimieDt 
vittwot  warrant  can  be  lustifled  m  circum- 
MiDoet  like  the  present  is  that  future  proceed- 
ings may  be  instituted  in  due  form.  iCoAan  v. 
&»tn,5Cuab.  281.  ^/orfi^' these  officers  are 
liable  if  the  origina]  arrest  was  unlawful,  for 
then  the  whole  detention  under  it  was  unlaw- 
ful. Aaron  v.  AUxoTtdtr,  S  Camp.  85;  Griffin 
T.  Goieman,  4  H.  &  N.  2«5. 

It  thus  appears  that  the  evidence  warranted 
ft  Tcrdict  against  each  of  tlie  defendants  named, 
md  against  all  of  them  jointly;  and  that  the 
inKjuctions  asked  to  the  contrary  were  prop- 
aW  refused. 

If  the  arrest  had  been  made  upon  reasonable 
CTDUods  of  suspicion  ^tinst  the  plaintiif ,  the 
oefenduits  Haod  and  Wheeler  could  not  have 
been  liable  for  the  subsequent  wrongful  im- 
pnaooment  in  which  they  took  no  part.  On 
ibe  otiier  hand,  Graves,  at  least,  was  not  an- 
svenblefor  the  imprisonment  before  the  plain- 
tiff was  taken  from  the  police  station  to  the 
uuD,  as  he  took  no  part  in  that.  Aaron  v. 
JJaander;  and  Powell  v.  Hodgettt,  tupra.  It 
follows  that  a  verdict  could  be  found  against 
Uie  five  defendants  jointly,  only  for  the  im- 
ptitonment  between  Uie  lockup  and  the  train, 
aod  OD  the  ground  that  the  anrest  was  wrong- 
ful We  regret  that  it  does  not  appear  that 
tbae  oHuideratioos  were  brouj^t  dutlnctly  to 
the  joiy's  attention.  But  we  cannot  say  that 
tbey  were  not.  The  exceptions  are  only  to  the 
renual  of  ruUnga,  which  were  property  refused, 
and,  as  the  jury  were  fully  instructed  that  they 
coold  not  lind  a  verdict  against  two  or  more  de- 
fendants, unless  they  found  that  all  such  do- 
feodants  participated  in  the  same  imprison- 
meot  and  were  parties  to  a  joint  wrong,  we 
most  assume  that  the  verdict  went  on  the  proper 
gnmnd,  and  covered  tlie  proper  time. 

Bxe^ionB  ovemiled. 


Job  T.  WILSON 
o. 

Charies  WINSLOW  «<  ai. 

1.  Where  the  decree  authorizes  the  as- 
signee in  bankruptcy  to  sell  land  to 
the  bankrupt,  and  he  reqneats  that  the 
deed  should  be  made  to  his  wUia*  the 
aasiimee's  deed  to  the  wife  la  Talid,  and 
•neb  deed  may  be  delivered  to  the 
bankmpt  as  hte  wife's  afcent. 

2.  The  bankrupt  cannot  maintain  an  ac- 
tion fortreapa«s  to  the  land,  afuinst  de- 
fendants, wno  are  subsequent  aevisees 
•fUawUb. 

{Bristol  FUedNoTeniber33.1887.) 

ON  plaintiff's  exceptions.  OwmUed. 
Action  of  tort  to  recover  from  defendants 
tbe  value  of  wood  taken  from,  and  for  trespass 

r,  land  which  plaintiff  claimed  belonged  to 
by  virtue  of  a  certain  deed  of  conveyance 
of  those  lands,  made  and  delivered  to  him  by 
aadsnees  in  bankruptcy  under  decree  of  the 
Uniled  States  District  Court  for  a  money  con- 
sideration which  was  paid  to  tbe  assignees,  in 
vbicb  deed  his  wife,  at  his  request,  was  named 
u  grantee.  This  deed  was  never  delivered  to 
SMasb. 


bis  wife  or  recorded.   The  court  found  for  the 
defendants. 

Other  foots  are  snffldently  stated  in  the  opin- 
ion. 

Mr.  J.  n.  Wood,  for  plaintiff: 
The  facts  stated  include  tbe  payment  of  the 
$30.00U  to  the  assignees  by  Job  T.  Wilson  (the 
plaintiff),  and  the  court  did  not  find  any  fact  to 
tbe  conlrary.  Where  the  husband  pays  tbe 
consideration,  and  takes  the  deed  in  the  wife's 
name,  the  wife  may  be  regarded  as  holding  the 
estate  in  trust  for  the  husband. 

Heath  v.  moeum,  8  Pa.  (L.  ed.)  698.  7  Cent. 
Rep.  648. 

The  assignees  could  not  convey  a  title  in  this 
case  to  tbe  plaintiff's  wife,  except  through  a 
third  parson,  as  in  case  of  the  husband  convey- 
ing to  wife.  It  cannot  be  done  in  the  case  of  a 
deputy  sheriff. 

Stetaon  v.  a8uUimn.  8  Allen,  821. 

Assignees  in  bankruptcv  do  not,  like  heirs 
and  executors,  take  the  whole  legal  title  in  tlie 
bankrupt's  property. 

Field  V.  Gooding,  106  Mass.  810-812. 

Tbe  mere  fact  that  plaintiff  was  the  wife's 
agent  to  rec^ve  the  deed  does  not  establish  any 
fact  of  any  negotii^ons  or  sale  to  the  wife,  ox 
that  the  plaintiff  was  her  agent,  or  acted  as  her 
agent  in  pnrcliadng  his  property. 

ifewrs.  Horaton  Jb  JennlnflTS*  fa*  defend- 
ants: 

1.  The  deed  from  the  assignees  to  Deborah 
Wilson  vested  the  title  of  the  locut  in  her. 

Tbe  exceptions  show  that  the  assignees  in- 
tended tbe  deed  as  a  conv^ance  to  Deborah 
WllsoD,  and  parted  with  all  conbnl  over  It 
when  they  delivered  it  to  the  plaintiff,  and  that 
it  was  made  and  delivered  by  them  to  the  plain- 
tiff upon  his  request.  The  court  found  that  It 
had  fit  words  to  convey  the  premises,  and  that 
the  plaintiff  received  it  as  tbe  agent  of  Deborah 
Wilson.  This  was  a  sufficient  delivery  to  him, 
and  it  is  immaterial  that  the  deed  never  was  in 
her  manual  possession  and  never  was  recorded. 

Bverm  V.  Everett,  48  N.  Y.  218;  WorraU  v. 
Munn,  5  N.  Y.  239;  Doe  v.  Knight,  8  D.  &  B. 
848;  Mardi  v.  Avttin,  1  Allen,285,  288;  McLean 
V.  Nelaon.\3oxie&.  L.(N.  C.  >  896 ;  iieod  v.  Rob- 
inton,  6  Watts  &  S.  SUS;  Bryan  v.  TTtuA,  7  HI. 
557. 

The  exceptions  do  not  show  that  Deborah 
Wilson  was  igaorant  of  the  transaction,  but 
onlv  that  Uie  plaintiff  claimed  that  she  never 
had  actual  possession  of  the  deed. 

The  plaintiff,  having  induced  the  assignees  to 
make  the  deed  to  Deborah  Wilson,  and  having 
received  it  as  her  agent,  cannot  now  be  per- 
mitted to  impeach  the  title  of  her  trustees 
on  the  grouncf  that  the  assignees  did  not  make 
the  deed  to  him  or  at  his  written  request 

The  fact  that  Deborah  Wilson  was  tiie  wife 
of  plaintiff  does  not  prevent  the  title  from  vest- 
ing in  her. 

Holmea.  J.,  delivered  tbe  opinion  of  tbe 
court: 

This  is  an  action  for  tbe  convereion  of  cer- 
tain wood,  and  for  trespass  to  land  which  had 
belonged  to  the  plaintiff  before  he  went  Into 
bankruptcy.  The  defendants  claim  title  as 
devisees  of  the  plaintiff's  wife,  to  whom  tbe 
plaintiff's  aadgnees  In  bankruptcy  conveyed 
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The  flnt  difBcnlty  which  Hbe  plaintiff  has  to 
eo counter  In  the  attempt  to  maintain  an  action 
at  law  la  that,  if  the  conyeyanoe  were  void,  the 
legal  title  would  be  in  the  assiirnees,  not  in  htm. 
Bacon  v.  Abbott,  187  Haas.  197.  But  the  cod- 
veyance'waa  Talld.  It  waa  authorized  by  the 
decree  giTing  the  aaaigpees  leare  to  sell  to  the 

Slaintiff;  as  uie  plaintut  requested  that  it  ■bould 
e  made  to  his  wife,  after  the  price  was  paid  as 
required  hy  the  decoee.  For  the  same  reason 
the  plaintiff  conld  not  set  up  that  the  convey- 
ance  was  aninat  the  terma  of  the  assigneefl' 
contract  with  him,  if  it  was,  and  if  that  fact 
would  make  any  difference  on  a  question  of 
legal  title.  The  court  found  that  the  deed  was 
delivered  to  the  plaintiff  as  his  wife's  agent,  and 
the  exceptions  state  that  there  was  evidence  to 
Boppon  the  finding.  We  see  nothing  In  the 
case  requiring  dlscosdon.  The  suggestion  that 
a  conveyance  bv  assignees  to  the  bankrupt's 
wife  is  void  on  tne  same  grounds  as  a  sale  on 
execution  to  the  debtor's  wife  ia  plainly  un- 
founded. In  the  latter  case  the  officer  has  only 
a  power,  and  the  tlUe  would  pass  direct  from 
husband  to  wife.  StetmiK  v.  tyS^tan,  8  Al- 
len,8Sl.  In  ttefwmer,  the  asslgDees  have  title 
in  themselves. 
Baetptioju  overruled. 


John  W.  FRENCH 
"  ti. 
CONNEOTICUT  RIVER  LUMBER  00. 

l.naiBtiff  owned  and  iMPt  »  pvbUo 

hMM  and  groands  on  Mt.  Holypke, 
and,  in  oonneotion  therewith,  owned  a. 
way  to  the  Connectlcnt  River  and  a 
laadlag-plaoe  on  tiie  river,  by  which 
pereons  bad  acoees  to  his  house  from 
the  river.  Defendant  floated  a  lar^e 
qoanti^  of  logs  down  the  rtverf  and 
phtintUTs  huttduur  wm«  obstnuitod  hy 
sand  caneed  to  be  deposited  there  by 
defendant's  boom  aJbove,  and  by  hu 
Iocs  stranded  there  while  beine  floated 
down  the  river  loose.  Held,  that  de- 
fendant had  DO  tight  to  float  lo^ 
down  the  river  ezeept  in  raffca. 

a.  The  dlaanntion  in  plaintiff's  business 
and  profits  oooajricmed  by  obstructing 
tiie  HTor  at  his  landing-place,  cutting 
off  access  to  it  from  the  river,  and  pre* 
venttng  patrons  pasalag  from  the 
river  to  his  bonse,  constituted  speelal 
and  peculiar  damage  to  the  plaintiff, 
for  which  he  oould  maintain  an  action. 

8.  Evideneo  of  the  dlmlnation  in  number 
of  visitors  to  plaintiff's  house,  and  in 
the  rsceipta  and  profits  from  them, 
caused  by  the  acts  of  the  defendant  in 
obstmctuigthe  i^idntlfrslandhiff  place, 
was  eos^«tont  ap(m  the  qoescunk  of 
dawagss. 

4.  Plaintiff  Is  aot  r— trleted  in  bis  r*. 
eoTsvy  to  what  he  expended  in  romoT* 
Ing  tk«  obstroetlons.  It  not  appearing 
that  it  was  possible  for  him  to  have  re- 
moved thun,  and  he  owed  no  doty  to 
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N  defendairt's  exceptions.  Owrrwiid. 
Action  of  tort  to  recover  from  d^endal 
damages  for  loss  chdmed  to  be  soststaied 

Klaintiff  by  the  acts  of  defendant  io  Obatrot 
)g  the  navintion  of  Connecticut  River  opp 
site  plaintifTa  premises.  The  jury  fmna  U 
the  plaintiff. 

Thefacts  are  suflOdentiy  stated  In  the  (^A 
ion. 

Mr,  O.  W.  Bond,  for  defendant: 

Two  questions  are  raised  by  the  bfll  erf 
c^>tionfl:  one  as  to  the  right  of  the  deCendai 
to  float  logs  down  the  CkuneCticat  Rtver  wid 
out  forming  them  into  rafts,  and  tlie  odier  i 
to  the  rule  of  damages. 

This  riffht  to  float  logs  down  the  river 
out  forming  them  into  rafts,  as  ciahned  by 
defendant.lB  only  imnoctMit  npon  the  qv 
of  damages.  H  the  defendant  bad  that 
then  the  floating  of  Ic^  in  that  way  woold 
be  a  violation  of  law,  and  therefwe  was 
prima  facie  negligence  on  the  part  of  the 
fendant 

Barrioan  v.  QmneeHeut  B.  L.  Co.  IM  lba.1 
580. 

As  to  the  rule  d  damages:  Two  qmsUcn 
are  raised  by  the  exceptions  npon  the  mails 
of  damages.  The  defendant  contends  (1)  flMt< 
the  damage  to  the  Prospect  House  business  can- 
not be  reoovned  by  the  plaintiff:  (9)  that  the 
damages  recoverable  are  limited  to  tbe  cost  (rf 
removing  the  obstruction. 

The  damages  to  tiie  business  cannot  be  re- 
covered. 

The  acta  oomplidned  of  were  done  In  whath 
considered  in  law  a  public  way. 

Bee  Blood  v.  Natkva  A  L.  M.  B.  Oeur-  > 
Gray,  187. 

So  far  as  tbe  acts  of  the  defendant  were  an 
interference  with  the  public  use  of  the  river, 
no  damage  can  be  recovered  by  tbe  pMntiff; 
the  only  remedy  is  by  indictment 

^€od  V.  Naiiua  A  L.  B.  R.  Corp.  anpn; 
Lawrenee  v.  Fairfiaten,  S  Gray,  110;  BrtfA^M* 
V.  Fairhanen,  7  Gray.  371;  Harvard  CoUejfe  v. 
Steame,  15  Gray,  1:  WiUard  v.  Carnbridgt,  3 
Allen.  674;  FilU  Biter  1.  W.  Co.  v.  Old  Colons 
A  KB.  B.  B.  Co.  B  Allen,  S21;  BHaekm/l  v. 
Old  Oottmy  B.R.  Oo,-m  Mass.  1;  Thaler  v. 
New  Bedford  R.  B.  Oa.'SSBi  Hasa.  SOS;  Brad 
V.  Lynn,  136  Hsss.  867. 

It  Is  only  when  the  defendant  interferes  whb 
the  private  ri^tof  tbe  plaintiff  thatareooToy 
can  be  had.  The  plaintiff  cannot  recover  for 
any  damage  sustained  by  him  bv  reasan  of  tn 
obstruction  to  the  navigation  of  the  Connecti- 
cut River,  caused  by  the  defendant. 

Blood  V.  iVaaftua  A  L.  R.  B.  Corp.:  BHgU- 
man  v.  FiUrhaDtn;  FaUBtterLW.  Oo.r.OU 
Colony  AF.B.B.  B,  Co,;  ffartard  CoOege  v. 
8team*;  BtaektMa  v.  OM  OoIm$  B.  R.  Cb.; 
Thayerv.  2iea  Btdfwd  B.  B.  Oa,;  and  Bretd  v. 
Zynn,  mpra. 

An  obstruction  to  the  navigation  of  tbe  Ooo- 
necticut  River  may  have  caused  a  damage  to 
the  plaintiff,  reason  of  Itt  making  it  necss- 
saiy  for  him  to  use  a  more  circnitoas  route  is 
the  ptosecntion  of  his  business  than  he  would 
but  for  tbe  obstruction;  but  such  damue  is  fi 
the  same  kind  as  that  suffered  by  all  who  may 
have  occasion  to  use  the  river,  differing  only  in 
degree.  "Itmay  affect  those  near  the  obstnic- 
tion  much  more  thl^lAhe  rest  of  |tt^  pubttc,  hot 
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tbe  damaffo  itMtatned  by  tboee  near  it  dUfen  in 
dsnoe  ooSj  and  not  in  Und." 

Stood  Jfa^va  A  L.  B.  B.  Oorp.  S  Oiay, 
187, 140.    See  atao  Brightnum  t.  FaiiMven, 


rule  1b  tbe  mne  wiA  reference  to  an  ob- 
structkn  whi<^  mcronts  or  hinders  others 
ecnmiiiic  to  tbe  i^aintWe  place  of  business,  and 
thereby  oatsing  an  Iniary  to  his  bneiness. 

Wmm-d  T.  OambHdM,  8  AUen,  674;  Ateob- 
wtUY.  Old  Osiony  R.  B.  Oo.;  Breed  t.  Lf/nn; 
ud  Brigbtman  v.  FoifrAotiM,  tuma. 

Kokbing  was  done  by  the  defenwiDt  upon  the 
^■intitf'a  proper^,  except  as  it  was  done  In  the 
Camectlciit  River.  No  noise,  jarring,  at  dust 
ms  earned  by  the  defendant,  which  reached 
ttaplaintifl*fl  premiBes,  as  in— 

mmon      Wathbum  Iwn  Co.  18  Allen,  99. 
PieTCDtinK  access  to  Uie  plaintiff's  premisee 
has  bem  held  insnfflcient  to  support  an  action. 

WiUard  t.  Cambridge;  Btae/noeU  v.  Old  Ool&ny 
&.  B.  Co.;  and  Breed  y.  Lynn,  supra. 

If  tbe  plaintiff  is  entitled  to  recover  any 
daaaace  in  this  case.  It  is  upon  the  second 
poaaa  sttted,  becansa  toe  obstroction  is 
tolHt  the  front  («  his  land  and  entlnly  cuts 
CD  UiaoceM  to  th»  stream,  and  tboeby  oaoses 
adinct  and  pecoUar  injury  to  his  estate. 

BatkeU  v.  ^  Bet^ord,  108  Man.  906;  Br^- 
ba  T.  ffaU  Biver,  118  Mass.  818. 

The  i^sintiff  is  a  mortgagor  In  poeaession, 
ud  cannot  recover  damages  for  a  permanent 
In  jury  to  the  estate. 
Jama  t.  Woroetter,  141  Haas.  881. 
When  a  penon  wrongfully  removed  a  fmoe 
eDOeltaieof  the  highway,  and  the  next  year 
autle  went  Uirongfa  and  injured  the  crops,  the 
mleof  damage  was  held  to  be  t^e  cost  of  re- 
pairing the  fence. 
Znbr  T.  JDawm,  17  Pick.  384. 
Jfr-.  J.  C.  Huuaond,  for  plaintiff: 
Obstructing  the  landing-i^aoB  of  a  saininer 
ntort  is  a  aatnral  and  prozimate  cause  of  an 
awdng  loss  of  bustnen  at  such  sommer  re- 
sort. 

Gotdey,  Torts,  68;  Lyon  v,  Fuhmongerg  Co. 
I.  B.  I  Am>.  Caa.  662;  Bote  v.  Ormiet,  6  M. 
A  6. 618:  Jewton  v.  Moor,  IS  Mod.  263;  Bob- 
ten  V.  maekmorg,  9  Q.  B.  991;  Hartley  v.  Her- 
ring, 6  T.K  180;  Mara  t.  BiUingt,  7  Ouah. 
SS;  Boyle  v.  DiMm,  97  Haas.  908, 818;  Brayton 
T.  m  Bher,  118  Mass.  818;  Oould,  Waters, 

ISS,  194;  Amr.  Waterconraea.  §  S67;  BMaon 
T.  Auon,  19  Hcfc.  147;  Wea»on  v.  Waabum 
Bm  Co.  18  Allen,  96. 

This  cause  and^ls  Injury  are  not  too  remote 
the  one  from  the  other. 

Tke  spedal  damage  from  preventing  tbe 
^fatifTa  access  to  his  property,  as  distinct 
irom  tbe  public  right  of  nver  travel,  is  weJl  11- 
hxtrated  in  Lffon  v.  FUhmot^fera  Oo.  L.  R.  1 
App.  Caa.  676. 

Itia  slated  in  Cotton  Torts,  at  page  77,  that 
poxhnl^  of  cause  has  no  neceasaiy'oonnwtion 
eoDtigiiity  of  space. 

UMB<rfnat,deaCTtionuf  a  house  by  tenants, 
waHon  a  pabUc  bouse  by  gQe6t8,-~hela 
cnnpetent  evidence  in  Steteon  v.  Faason  and 
Vtmn  T.  WaMmm  Iron  Go.  tupra. 

The  driving  of  tbe  logs  down  the  river,  loose, 
uid  Bot  bound  in  rafts,  was  negligence,  becaoae 
lorWddenfcpyUw. 


Harriffan  v.  Oonneetiout  &  Z.  Ob.  ISB  Maaa. 

680,684;  Pah.  Stat.  M,  9  5;  Stat.  18eS,cha|>. 
974;  Stat  1888, tdnp.  88.  g  8. 

Nothing  appears  m  to  any  acts  done  under 
Stat.  1888,  ctuq>.  874,  8;  and  the  driving  of  logs 
loose  remained  an  illegal  act,  as  it  had  been  for 
Bizty.Bix  years. 

Pub.  Stat  94,  ^  5;  Ohm.  Stat  78,  g  6;  Rev. 
Stat  08.  p.  806,  §  6;  Stat.  1814.  dup.  ISO. 

The  wh<^  WH  Kpeatod  by  Stat.  1888,  chap. 
184.  leaving  the  plaintifl  to  his  common-law 
rl^ta. 

Stat.  1»71 .  chap.  868,  does  not  enact  that  logs 
may  be  run  loose,  and  not  bound  In  rafta,  and 
did  not  repeal  Oen.  Stat.  78.  g  6. 

Stat  18iSS,.du4i.  874.  mproadj  anved  existing 
rights,  and  left  tM  running  of  loose  logs  unlaw- 
ful unlen  certain  proceedings  were  had. 

Stat  1888.  chap.  188.  was  not  enacted  ontU 
after  the  torts  complained  at  were  done. 

W.  Allen.  J.,  delivered  the  of^on  of  the 

ooort: 

The  plaintifl  owned  and  kept  a  public  house 
and  grounds  on  the  summit  of  lit  Holyoke, 
and,  UD  comiectlon  ttierewlth,  owned  a  way  to 
the  Connecticut  River  and  a  tending-place  on 
tbe  river,  by  which  persons  had  access  to  his 
house  from  tbe  river.  Tbe  defendant  floated 
large  quantities  of  logs  down  tbe  river.  The 
river,  at  theplaintiff'sumding,  was  obstructed  by 
sand  which  was  caused  to  be  deposited  there  w 
the  def  aidant's  boom  above,  and  by  logs  i«hl«i 
werestrandedtherewhile  being  floated  down  the 
river,  loose,  and  not  in  rafts,  by  the  defendant 
The  phkhitifl  contended.and  the  court  ruled.that 
the  defendant  had  no  ri^l  to  float  logs  down  tbe 
river  except  in  rafts.  We  think  that  this  ruling 
was  right  It  may  be  assumed  that  the  Connecta- 
cttt  River  isapublichighwayln  which  the  public 
have  a  right  to  float  logs,  either  singly  or  con- 
nected together,  unless  prohibited  by  statute. 
To  sustain  tbe  ruling,  It  must  appear  that  some 
statute  prohibited  me  floating  of  logs,  except 
in  rafts,  for  the  whole  time  during  which  the 
acts  relied  on  by  the  plaintifl  were  committed. 
Tbe  period  alleged  In  the  declarati(Hi,  and  to 
which  the  evidenoe  applied,  is  from  June  1. 
1880,  to  February  6,  1888.  Gen.  Stat  chap.  78, 
g  6,  and  itaTfrenactmmt  in  Pub.  Stat.  chap.  94, 
^  6.  was  in  force  until  Hay  87,  1888.  That 
statute  provided  that  "  no  person  shall  cause 
or  permit  to  be  driven  or  floated  down  the  Con- 
necticut River,  any  masts,  spars,  logs,  or  other 
tfanber,  unless  the  same  are  formed  aisd  bound 
into  rafts  and  placed  under  the  care  of  a  suffi- 
cient number  oi  persons  to  govern  and  manage 
the  same,  so  as  to  prevent  damage  thereby." 
A  similar  statute  baa  been  in  force  since  1816, 
Rev.  Stat  chap.  68,  g  6  (Stat  1814,  chap.  160). 
Stat.  1889,  chap.  274,  authorized  the  defendant 
to  construct  a  boom  between  the  confluence  of 
the  Chicopee  and  Connecticut  rivers  and  the  fer- 
ry next  above,  which  is  several  miles  below  the 
lower  of  the  booms  before  mentioned.  Thesec- 
(md  section  amended  Pub.  Stat  chap.  94,  §  6,  so 
tlut  it  ahould  not  am^  to  that  portion  of  tbe 
Connecticut  River  above  its  oonfluence  with  the 
Chicopee  River;  tbe  same  section  provided  for 

Eroceedings  before  the  county  commissioners, 
V  which  the  damages  acrmed  to  the  owners 
of  ferries  and  boats  by  the  floating,  by  the  de- 
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fendant,  of  logs,  etc.,  not  in  rafts,  should  be 
detemiDed;  and  provided  that,  "ia  case  neither 
party  petitions  to  nave  such  damages  fixed,  any 
person  floating  or  driving  masta,  spars,  or  logs 
upon  said  river,  not  formed  into  rafts  and  at- 
tended  as  provided  in  said  §  6.  ^all  pay  all 
damages  done  by  said  floating  or  driving/'  It 
does  not  appear  that  any  party  has  ever  peti- 
tioned fordamages.  Stat.1883,  chap.  l&8,wbicb 
modifles  these  provisions,  did  not  take  effect  un- 
til after  this  action  was  commenced.  To  con- 
trol the  plain  provisions  of  these  Acts,  tbe  de- 
feiidUitrelie8upoii&tat.l87],cbap.8^,by  which 
tbe  Holyoke  &  Northampton  Boom  &  Lumber 
Company  was  Incorporated,  with  authority  to 
construct  a  boom  where  the  defepdant's  boom 
next  below  the  plaintiff's  landing-place  now 
is.  The  defendant  contends  that  Uiis  statute 
gave,  by  implication,  to  the  Holyoke  &  North- 
ampton Lumber  Company,  the  right  to  float  logs 
not  in  rafts  to  Its  boom;  and  that  it  has  acquire 
the  right  from  tiiat  company.  Tbe  court  below 
ruled  that  the  defendant  could  not  justify  its 
acts  under  authority  which  the  former  corpora- 
tion may  have  had.  As  we  think  that  this  rul- 
ing was  correct,  there  is  no  occasion  to  consider 
whether  there  ia  any  ground  for  the  contention 
that  tbe  st^tegave  any  such  right  to  the  Hol- 
yoke &  Northampton  Lumber  Company.  The 
only  ground  on  which  it  is  contended  that 
the  defendant  has  sut^xeded  to  the  right  of  the 
other  corporation  is  that  it  has  purchased  the 
property  which  was  used,  though  not  owned, 
by  that  corporation;  that  it  has  purchased  all 
the  capital  stock  of  that  corporation,  except 
enough  to  make  stockholders  for  officers;  and 
that  thesame  persons  are  oSBxxn  of  berth  cor- 
porations. Tbe  court  correctly  left  it  to  the 
jury  to  say  whether  the  acts  and  busineas  were 
those  of  the  defendant,  or  of  tbe  other  corpora- 
tion. 

The  defehdant  further  contends  that  said 
statute  (1871,  chap.  862)  and  Stat  1871,  chap. 
285  (by  which  certain  persons  were  authorized 
to  construct  a  boom  in  tbe  Connecticut  River 
above  Turner's  Falls),  repmled  by  implication 
Gen.  Stat  chap.  78,  g  6,  because  they  required 
tbe  booms  to  be  constructed  so  as  not  to  prevent 
tbe  passage  of  boats  and  lumber  of  other  parties, 
and  also  required  the  defendant  to  boom  logs 
and  lumber  of  other  parties.  We  see  nothing 
in  these  statutes  inconsistent  with  the  provision 
of  the  General  Statutes;  and  tbe  facts  that  the 
section  of  the  General  Statute  ranained  unre- 
pealed,and  was  re-enacted  in  thePublic  Statutes, 
and  that  Stat.  18S2,  chap.  274,  when  authorizing 
tbe  construction  of  a  boomlower  down  the  river 
by  the  defendant,  recognized  tbe  section  as  in 
force  and  applicable  to  the  defendant,  by  amend- 
ing it,  and  making  new  provisions,  seem  conclu- 
sive against  the  posititm  taken  by  the  defendant. 
See  Harrigan  v.  Otmruetievt  B.  L.  Oo.  1S9  Mass. 
680. 

Tbe  plaintiff  sought  to  recover  ffor  special 
and  peculiar  damages  occasioned  to  him  by  the 
pubUc  nuisance.  The  verdict  must  have  been 
rendered  on  the  flrsl  count,  of  the  amended  dec- 
laration; and  tbe  special  damages  are  alleged  in 
the  unendment  to  that  count,  as  foltows:  ''And 
thereby  tbe  way  and  access  from  said  river 
thereto  "  (to  the  plaintiff's  landing  place)  "was 
hindered  and  oratructed,  and  divers  persons 
who  would  otherwise  have  resorted  to  the  plain- 
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tiff's  bouse  and  grounds,  to  tbe  profit  of  the 
plaintiff,  were  hindered  and  prevented  from  ao 
doing;  and  the  plaintiff  was  injured  in  tbe  use 
of  bis  landing-place,  and  in  the  use  of  hit 
Proq>ect  House  and  grounds,  for  tbe  iraipoM 
for  which  they  were  constructed  and  OBra." 
All  the  damages  found  by  the  jury  were  foa 
damages  to  the  business  of  the  plaintilf.  Thu 
renders  immaterial  the  question  whether  the 
plaintiff,  as  mortgagor,  could  recover  damagd 
for  diminution  of  the  value  of  thu  moit^iagcd 
estate  by  tbe  musance.  The  dimlnuUoii  m  the 
plaintitrs  business  and  profits  occanoned  by 
obstructing  tbe  river  at  his  landin^-^ftee.  cirt- 
ting  off  access  to  it  from  the  river,  and  prevent- 
ing patrons  from  passing  from  the  river  to  his 
house,  constituted  special  and  peculiar  damage 
to  tbe  plaintiff,  for  which  he  could  maintain  an 
action .  Stetton  v.  Faaon,  19  Pick.  147;  Har- 
vard CoO^  V.  &earm,  15  Gray,  1;  BtacktceU  v, 
m  Ooieng  B.  B.  Oo.  123  Mass.  208;  Braj/toti  r. 
Fall  River,  118  Mass.  318:  Hatketf  t.  J9ew  Bat- 
ford,  108  Mass.  208;  £yon*  v.  FiAmongen  Co. 
L.  R.  1  App.  Cas.  662;  WiVce»  v.  UungvrfoH 
Market  Co.  2  Bing.  N.  C.  281;  Iio»e  v.  Ortrnt,  5 
M.&G.618. 

Evidence  of  tlie  diminution  in  the  number 
visitors  to  the  plaintifFa  house,  and  in  the  re- i 
ceipts  and  profits  from  (bem,  cauaed  by  tbe 
acts  of  the  defendant  in  obstructing  the  plain- 
tiff's landing-place,  was  competent  upon  tbe 
question  of  tbe  loss  occasioned  to  the  phtiBtiif 
in  his  business. 

The  court  properly  refused  to  rule  that  the 
plaintiff  could  recover  only  for  what  he  had  ex- 
pended in  removing  tbe  obstructiona.  It  did 
not  appear  tiut  it  was  posrible  for  the  idaintiir 
to  have  removed  them.  CertiUiily  be  ow«d  n» 
duty  to  tbe  defendwit  to  remove  the  logi  and 
sand  with  which  tbe  defendant  continued  to 
obstruct  tbe  river. 

Eiceptiont  overruled. 


John  O'CONKELL 
Patrick  CLEAKY. 

}.  All  aetion  under  Pub.  Stat  ohap.  100^ 
^  24,  to  recover  the  peoialty  fcn>  aalea 
of  liquor  to  a  minor,  is  barred,  altera 
year,  by  tbe  atatate  limlti^  actions 
for  penalties,  to  one  year.  Pub.  Btat. 
chap.  107,  ^  4. 

2.  Bale*  to  ehUdren  who  were  only  mes- 
sengers of  their  mother,  and  who  deliv- 
ered the  whiskey  to  her,  drinkiikK  nme 
of  its  oontents,  are  not  each  sales  to  a 
minor  as  will  entitle  the  plaintiff  to  re- 
cover the  penalty  under  toe  st&tuta 

'  (Bifttol — Filed  November  »,  18B7J 

ON  defendant's  exceptions.  Sustained. 
Action  of  tort  to  recover  damages  lor  cann- 
ing the  intoxication  of  plaintiff's  wife,  under 
the  proviaicHis  of  Pub.  Stat.  cbwp.  100,  $  21, 
and  to  recover  fm^turea  of  9100  under  g  24, 
given  to  a  paimt  for  sales  or  gifts  <rfiiitoxi- 
eating  liquor  to  minor  children,  commmrwi 
December  15.  1885. 
There  were  164  counts  alleging  sales  oo  om- 
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Mcotive  days  from  Hay  31,  to  November  15, 
1884.  to  a  nuDor  bod  of  plaintiff,  and  828 
eoonts  alibiing  sales  to  a  minor  daughter  of 
niahitiff  on  the  same  day^  and  100  counto  al- 
KfiBg  gifts  and  deliveriea  to  them, — tbe  last 
Dot  reKed  on  at  the  trial;  also  one  count  that 
on  each  and  every  day  of  that  time  defendant 
lold  intoxicating  liquor  to  this  minor  daugh- 
ter, claiming  $17,800;  and  a  similar  count,  cov- 
ering the  same  time,  alleging  sales  to  tbe  son, 
anddaimliiga  like  aom. 

Defendant  denied  each  allegation  and  pleaded 
the  Statute  of  Limitations;  that  the  cause  of 
action  did  not  accrue  within  one  year  before  su- 
ing out  of  plaintitTs  writ;  that  the  action  was 
not  commenced  within  one  ^ear  next  after  the 
allied  ofiFenaes  were  committed. 

It  was  admitted,  on  trial,  defendant  was  li- 
cettaed  to  sell  intoxicatiog  liquors  at  a  certain 
pbce:  that  all  the  sales  of  liquor  were  made  at 
tbit  place  by  defendant  or  hu  agent  during  the 
thneqtecified. 

The  testimony  showed  that  defendant  or  bis 
haiteeper  made  sales  of  intoxicating  liquors  to 
one  of  pUuntiff's  minor  children,  two  or  three 
linMs  each  day.  during  the  time  specified  (ex- 
cept dx  daya).  being  aent  for  it  by  tbe  mother, 
to  wjiom  It  was  always  delivered;  she  generally 
fondihed  the  money  to  pay  for  it  at  the  time; 
tbe  children,  or  either  of  them,  not  making 
any  use  of  it.  The  defendant  put  in  evidence 
tending  to  show  that  about  May  22, 1884,  the 
^aintm  requested  defendant  to  supplv  his  fam- 
ily with  liquor  when  called  for,  and  he  would 
piy  lor  it.  and  this  request  was  not  counter- 
mtBded  tUi  November  16,  1884;  whereupon 
defendant  asked  the  court  to  mle:  "Ifsucbau- 
ihc^ty  was  given  and  was  relied  upon,  plaintiff 
oookl  not  recover  on  either  count."  The  court 
niled,without  objection  by  plaintiff,  that '  'such 
Itct  found  and  relied  upon  would  prevent  re- 
covery on  the  count  claiming  damages  f«r  caus- 
ing intoxication  of  the  mo^er;  but  would  not 
wril  defendant,  nor  affect  plaintiff's  right  to 
Rcover  for  sales  to  the  minor  chiMren;"  to 
vUeh  defendant  excepted. 

The  jury  were  directed  to  find  a  general  ver- 
dict, and.  if  for  plaintiff,  to  state  the  sum. 
Tbey  found  a  verdict  for  $6,800,  saying  they 
found  nothing  for  plaintiff  on  the  certain  count 
referred  to;  to  all  of  which  defendant  excepted. 

J^.  J.  Browa*  for  defendant: 

Fob.  Stat  chap.  197.  lelative  to  the  limita- 
tiim  at  personal  actions,  provides  by  ^  4  as  fol- 
lows: "Actions  and  suits  for  penalties  or  for- 
fettnres  under  penal  statutes,  if  brought  by  a 
person  to  whom  the  penalty  or  forfeiture  is 
given  in  whole  or  in  part,  shall  be  commenced 
vithin  one  year  next  after  the  offense  is  com- 
ultted,  and  not  afterwards." 

As  it  was  admitted,  and  the  evidence  showed, 
that  all  the  offenses  declared  on  bad  been  com- 
mitted prior  to  November  16,  1864,  and  the 
writ  was  dated  December  IS,  1885,  this  action 
wu  not  brought  within  one  year  nextafter  tbe 
offense  was  committed. 

Barnieoai  v.  Foiling,  8  Gray,  184. 

In  this  can,  the  oonrt  erroneously,  ruled  that 
ndi  tnosaetimis  as  were  testlfled  to  were  such 
nln  88  would  entitle  the  plaintfiS  to  recover 
the  forfeiture  besought.  The  evidence  ahowed 
that  tbe  child  in  each  instance  was  sent  to  the 
defendant's  licensed  premiMS  to  buy  Intoxicat- 
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ing  liquor  tcft  the  motiier's  use;  that  it  was  de- 
livered to  the  child  there  by  the  defendant  or 
bis  agent,  and  the  child  carried  it  to  the  mother, 
the  child  making  no  use  of  It  for  Itself.  It  baa 
been  held  m  a  criminal  caae  that  such  facta 
would  not  support  a  charge  of  sale  to  a  minor, 
under  Stat.  1875,  chap.  90,  S  6,  cl.  4. 

Oommomtealth  v.  JLatHnmUe,  120  Mass.  886; 
St.  Qoddard  r.  Bumham,  124  Mass.  578;  Oorn- 
monmalth  v.  (/Leary,  1  Mass.  (L.  ed.)  820,  8 
New  Eng.  Bep.  198, 148  Mass.  OS. 

If  tbe  Legislature  had  intended  that  a  parent 
could  recover  the  |100  penalty  for  a  sale  to  a 
minor  for  the  use  of  either  of  them,  or  for  any 
other  person,  it  would  have  been  incorporated 
by  amendment,  in  some  form.  The  omission  to 
do  so,  therefore,  leaves  6  24  to  be  governed  by 
the  same  principles  of  law  as  laid  down  in 
Commonwealth  v.  LattinviUe,  tupra.  Tbe  de- 
cision in  C^meweeaUh  v.  &Leary,  tupra,  in 
no  way  uffects  this  case. 

The  court  also  erroneously  ruled  that,  if  the 
plaintiff  told  tbe  defendant  to  sui^ly  intoxi- 
cating liquor  to  bis  wife  and  family  whenever 
they  send  for  it,  it  would  not  avail  the  defend- 
ant nor  affect  the  platotiff's  r^ht  to  recover  on 
die  counts  for  sales  to  either  oithe  minor  child- 
ren. It  is  a  familiar  rule  of  law  that  a  party 
cannot  take  sdvantage  of  his  own  wroi^g. 

Folger  v.  WatJibum,  187  Mass.  60. 

JUestrt.  E.  Avnry  and  T.  F.  Desmond, 
for  plaintiff: 

Tbe  principal  question  presented  by  the  bill 
of  exceptions  in  this  case  is  whether  the  plain- 
tiff's right  of  action  Is  barred  by  statutory 
limitation. 

Pub.  Stat  chap.  197,  g  4. 

The  determination  of  that  question  involves 
the  consideration  of  two  propositions,  viz.:  (1) 
What  is  the  true  construction  of  Ibe  words 
"actions  and  suits  for  penalties  or  forfeitures 
under  penal  statutes?"  (2)  whether  this  action 
is  such  an  "action"  or  "suit." 

In  tbe  absence  of  express  statutray  authority, 
this  punishment  can  be  inflicted  only  1^  pro- 
ceedmgs  in  the  name  of  the  Commonwealth, — 
in  a  criminal  action  or  prosecution. 

Smith  V.  Look,  108  Haas.  140;  Ifjfe  v.  Lam- 
pJure,  2  Gray,  297. 

Under  authority  of  the  statutes  of  this  Com- 
monw«dth,  such  punishment  may  be  inflicted 
courts  in  the  exercise  of  dvO  jurisdiction. 

Pub.  Stat.  chap.  217,  ^  8. 

Conseauently.  actions  upon  penal  statutes  are 
usually  classed  as  penal  actions,  prosecuted  In 
Uie  name  of  the  Commonwealth,  whether  dvU 
or  criminal;  popular  actions,  prosecuted  by  any 
such  person  or  persons  as  wiU  sue  therefor. 

SmeaTd  v.  Bemh,  89  Barb.  889;  1  Walt,  L. 
&  Pr.  757. 

ThCT  most  be  brought  in  the  connty  where 
tbe  offense  was  committed. 

Pub.  Stat.  chap.  161,  g  11. 

Prior  to  Rev.  Stat.  chap.  187,  §  4,  it  was 
necessary,  in  civil  as  well  as  criminal  pleadings^ 
to  allege  that  the  offense  was  committed  contra 
formam  ttatuti. 

HatkeU  v.  Moody.  >  Pick.  162;  NiekoU  v. 
Squire,  SPick.  168;  Letpy.  Oowly,%  Allen,881. 

Whatever  the  form  of  action,  all  penal  stat- 
utes are  to  be  construed  strictly. 

Potter's  DwuT.  p.  246;  CZeawtondv.  Norton, 
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"A  g«i  torn  aotton  la  a  well>«itablidwd  nm- 
edy  known  to  and  ngulated  by  the  oomnon 
law,  aa  a  mode  at  aacorlng  tte  execution  of 
penal  lawa  where  it  Is  exprassly  given  by  stat- 
ute,  and  has  Its  own  rules." 

Whaler  r.  Gmlding,  18  Oray,  M3. 

No  action  for  a  penalty  can  be  maintained  by 
a  common  informer  unless  power  Is  given  to 
him  for  that  purpose  by  the  statute. 

Goibum  V.  amett.l  Met.  284;  ComrnoiimtOth 
T.  Omiuetieut  S.  B.  S.  (h.  16  Oray.  448. 

Even  then  the  Oommonwealth  may  me  for 
and  take  the  whole. 

Commonwealth  r.  Howard,  18  Mass.  SSI. 

"It  is  a  settled  and  necessary  rule  In  the  ad- 
mlnistration  at  the  criminal  law  that,  where 
then  are  concurrent  remedies  and  modes  of 
OTOoeeding  to  recover  penaUles,  the  flnt  in  time 
II  first  in  ngbt,  and  snpersedee  all  others." 

Commonwealth  t.  fiheif,  6  Cush,  411. 

Pub.  Stat.  chap.  317.  ^  3,  "relates  to  fines 
and  forfeitures  to  be  prosecuted  for  in  the 
forms  adapted  to  criminal  prooeedli^,  where 
the  suit  is  brought  by  the  CkMnmoirwealtt  or 
by  a  oommoo  Informer." 

TFOwT.  Fofs,  1  MeC  654. 

"In  legUattva  jitooewllnga  m  fttrftttme  is 
always  to  be  r^;araed  as  a  pa^bment  Inflict- 
ed for  a  violation  of  some  duty  enjoined  upon 
the  party  by  law." 

Maryland t. Baltimore OfO.  B.RG9.UTJ.B. 
8  How.  684, 647  (11  L.  ed.  714). 

"TlK  term  'penalty'  involTes  the  'idea  of 
ponlshment;  and  Ita  cbaracter  is  not  changed 
by  the  mode  in  which  U  is  Inflicted,  whether  ^ 
a  dvil  suit  or  a  criminal  proseootltni.** 

United  StaUt  v.  Chouteau,  108  U.  8.  «11  (26 
L.  ed.  S4«). 

"The  word  'fines*  means  forfeltares  and  pexx- 
altles  recoverable  in  dvil  actions,  as  well  as 
pecnniary  puniiAmeDts  inflicted  by  sentence. 

mmaamiv.  Muttetl,  11  Omy.  VTQ. 

"We  are  to  ascertain  the  true  meanlngof  the 
Leffislatafelntheuseof  tbewoirdsofllsstatute; 
and  we  are  to  consider  it,  when  legislating  uptm 
subjects  relatiiu;  m  courts  and  legal  process,  as 
speaking  technically,  unless  from  the  atatute 
itself  it  appears  that  it  made  use  of  the  terms 
lu  a  more  popular  sense." 

MmslUint$  Bank  v.  Coot,  4  Pick.  411;  Pub. 
Stat.  chap.  8,  i&Z,  cl.  8;  Oommanwalth  v.  8taM, 
7  Allen,  804;  Souard  v.  Sirrit,  8  Allen,  SM; 
QMtMteky.  8pa/T^au)k,  10  Allm,  164;  Bev. 
Stat.  chap.  S,  &  6,  d.  1;  Baeon  v.  Ohartten,  7 
Cush.  688;  Oakea  v.  Munroe,  8  Cush.  287. 

"In  penal  actions,  as  in  the  case  of  the  ac- 
cusation of  a  crime,  strict  proof  is  necessary, 
and  we  ought  not  to  relax  that  role  unless  when 
the  Legislature  has  so  oiaeted." 

^v.JSis(,14W.  R.886. 

We  submit,  therefore,  that  "penalties  or  for- 
feitures under  penal  statutes"  are  pecuniuy 
punishments  for  dfenses,  inflicted  by  courtsin 
the  exercise  of  dvil  or  criminal  jurisdiction. 

In  pursuance  of  a  similar  poncy  the  Legls- 
lature  of  Massechosetts,  nearly  a  century  ago, 
adopted  "An  Act  for  the  Ease  of  the  Citizens, 
Concerning  Actlona  upon  INenal  Statutes,"  prO' 
vtding  that  "all  actions,  suits,  Ulls,  orlnfonna- 
tions  which  shall  hereafter  be  bad,  bron^t, 
stied,  or  commenced  for  any  forfdture.  upon 
any  penal  atatute,  made  or  to  be  mad^  the  boi- 
eflt  whereof,  la  or  shall  be,  by  said  statute, 
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limited,  in  whde  or  In  part,  to  the  panoB  ec 
persons  i^oshall  Inform  and  proaeeme  in  Oat 
behalf,  rinll  be  had,  brou^t,  sued,  or  odiB' 
menoed  *  •  •  wtthln  am  year  wesi  afwr' 
the  offense  commttted  or  to  be  conmritted' 
gainst  said  st^te;  and.  In  deteult  of  snch, 
pnisult,  then  the  same  shall  be  had,  hnmght,' 
or  prosecuted  for  the  Common  wealth,  at  any- 
time withfak  two  years  after  the  oObub  earn- 
mitted." 

Stat  1788,  chap.  12,  ^  1. 

Excepting  the  provision  as  to  "bDlB  or  la- 
fonnation8*'^<omitted  in  subeeqoent  atatntes); 
this  statute,  stripped  of  unnecessary  iimlriagi^ 
is  the  law  of  this  Commonwealth  to^y. 

Rev.  Stat.  chap.  180,  %  81;  Oea.  BbSL  dap.  I 
166,  g  20;  Pub.  Stat  okap.  197,  ^  4.  0.  | 

The  ttmttatl(»  ot  alt  actions  Indiefemeat 
("bats  or  tiif<»mBtIons"),  except  tar  nmidsr,  | 
Isslx  years. 

Pub.  Stat.  chap.  218,  %  26. 

Thus  we  have  the  limitation  €4  all  peoal  ao-  , 
tions,  not  otherwise  specially  limited,  wbeQiei 
the  proceedings  are  by  dvil  or  criminal  pross- 
ontion. 

"The  dtfendant,having  obtahnd  a  verdict,  h 
not  now  a^xleved  tw  tiie  ToHng  against  Um  at 
the  trial;  and  sostalning  his  exceptions  could 
be  followed     no  judgmeatfai  his  favor." 

SavdmT.  Storu,  112  Mhb.  803;  CmMiig  v. 
Botton,  IM  Haas.  487. 

The  next  que8tl<m  to  be  considered,  then* 
fore,  is  whether  Pub.  Stat  chap.  100,  g  M,  ia 
a  penal  statute. 

"A  statute  may  be  penal  althooa^  a  part  of, 
or  the  whole,  penal^  la  given  to  oae  par^  in- 
jured." 

AOoMBankr,  Kahant  Am*,  8  Met  «l: 
auWolk  Bank  v.  Woreetter  Bank,  6  Pick.  100. 

But  "a  penal  statute-may  also  be  •  remedlai 
law,  and  a  statute  may  be  penal  In  cna  psit 
and  remedial  In  another." 

Potter^  Dwarr.  p.  75. 

"In  one  sense  every  law  Imposing  a  penalty 
or  frafeiture  may  be  deemed  a  penal  law;  hi  • 
another  sense,  such  laws  are  often  deemed  and 
truly  deserve  to  be  called  remedial .  The  Judge 
was  therefore  strictiy  accurate  when  he  stated 
"it  must  not  be  understood  that  evei^  law 
which  imposes  a  penal^  la  OeraCne,  le^Uy 
speaking,  a  penal  law. 

Taylor  V.  United  8t<afe,  44  U.  S.  8  How. 
1B7  (11  L.  ed.  660). 

"In  the  construction  of  a  statute  all  Hs  hn- 
guuce  is  to  be  regarded,  not  tmly  for  tiia  puTpose 
of  wowing  the  general  purpose  and  object,  bat 
i  also  to  ascertain  if  any  private  orepedalwioag 
is  to  be  remedied,  or  Inptiy  to  bejedreased." 

MoranY.  QoothHn,  180  Has.  188. 

Thtx  the  Legislative  of  this  CtHnanaoBwealtt 
considered  the  sale  or  gift  of  gintoxkatteg 
liquors  to  minors  as  a  private  or  special  wrong 
to  be  remedied,  or  an  Injury  to  be  redressed, 
is  b^ond  doubt 

The  moment  it  was  hddtt^  this  court  {Om- 
monvmlth  v.  LatHnvOU,  120  Mess.  886)  Art. 
under  a  proper  constroction,  "the  madila 
which  Stat  1875,  chap.  M.§8>cL  4,  was  de- 
signed to  prevent  was  the  posseerionof  Inti^ 
eating  llqnoT  by  a  minor  for  his  own  use  aad 
siibjMt  to  his  own  otmtrol,"  the  LegUatuie 
took  Immediate  steps  to  rectify  the  error,  aad 


1867.  O'ComrxLL 

<tf  IB  amendment,  dedared  Its  Intention  tben- 
iftCT  to  pnrrent  the  poMewion  at  totoxfaartlng 
Uqoar  by  »  minor, — "either  for  hie  own  use, 
the  nee  of  a  parent,  or  of  ai^  other  person." 

Stat.  1880,  chap.  388.  §  8. 

That  Pab.  Stat.  chap.  100,  %  34,  does  not 
pnnide  the  puniatiment  for  we  offense  com- 
mitted by  a  sale  or  gift  of  imoxicating  liquor 
to  «  minor,  is  mpMmt 

"Wboerer  nMatea  any  TOoriaiim  of  his 
license  or  of  this  chiqMer  shall  be  punished," 
etc;  "The  mayor  and  aldermen  ot  cities  and 
tlie  sdectmen  ot  towns  shall  prosecnte  to  final 
judgment  all  violations  of  this  atatote." 

Pnb.  Stat  chap.  100.  g  1& 

No  man  can  be  twice  pimlslied  fiv  the  same 
offeoBe. 

A  conTictlon  under  g  18  would  be  no  bar  to 
n  action  under  &  S4.  If  it  were,  the  defendant 
wculd  have  pleaded  a  former  oonvitftion  in  bar 
of  the  counts  for  alibied  sales  to  Jane  and 
WDUun  O'Comiell  on  the  1st  day  of  June,  1884. 

CmaumfoeaitA  t.  (yteary,  1  Haas.  (L.  ed.) 
890, 8  New  Bog.  Rep.  198,  148  Mass.  66. 

'^t  was  the  pl&in  purpose  of  the  Ijegislature 
to  Bske  a  person,  who,  like  the  ddendant, 
keqa  a  place  for  the  sale  of  into:deating 
liqaoT.  renxmsfble  to  the  parent  or  guardian, 
if  Iw,  (ff  hfa  agent  or  servant  in  his  employ, 
•dis  liquor  to  a  minor. " 

Aa6rf^  v.  Bwrvham,  124  Mass.  277. 

"The  liabtttty  is  incurred  equally  any  per- 
■OB,  licensed  or  unlicensed,  wbo  sells  or  {pves 
intoxicating  liquor  to  a  minor"  contrary  to  the 
expreK  novialons  of  the  statute. 

UeSA  T.  OotUrmn,  198  Mass.  818. 

We  anlHDit.  therefore,  that  Pab.  Stat  chap. 
IM,  g  H  is  a  remedial  statute,  "giving  to  a 
puoit  or  guardian  a  mode  of  remedy  for  a 
wiong  where  he  had  none,  or  a  different  me, 
Ijefore." 

Consequently  this  action  Is  a  remedial  and 
nM  ft  penal  acwm  or  suit,  and  is  not  barred 

atatate  which  Umils  the  bringing  of  actions 
sad  mils  for  penalties  or  foneltores  under 
paal  statutes. 

Wheo  a  right  of  action  is  given  by  statute  to 
ssf  private  person  in  his  own  name,  "general- 
iy  neb  right  of  action  appears  to  be  ^ven  as 
ansddtdonal  i^tectlon  to  private  rights,  rather 
than  as  «  punishment  for  a  pubUc  ^ense." 

dMM     Lock,  106  Maes.  141. 

Pab.  Stat.  chi^>.  100,  g  3B,  is  clearly  not  a 
p«sl  statute. 

Tbe  language  itself  imports  that  the  relations 
of  liQsbandana  wife, parent  and  child, guardian 
nidward.  employer  end  employed,  are  valu- 
•UerelaiiimB;  that  tbey  are  themselves  the  snb- 
Ifitiot  injury;  that  those  relations  may  be  so 
>fltec4ed  by  the  excessive  use  of  intoxicating 
liqoorsaB  to  constitute  a  substantial  injury; 
nd  tliat  the  extent  of  soch  injury  ta  a  proper 
nhlect  of  judicial  inquiry. 

MoraH  r.  Goodwin,  180  Mass.  isa 

The  $100  whidi.  under  Pub.  Stat.  chap.  100, 
§84,  may  be  recovered  for  each  offense,  is  not 
ttri^  a  forfeiture,  but  Is  rather  In  the  nature 
of  ilzed  or  Uqoidated  damages,  which  may  be 
nenered  In  an  actloo  of  tort  by  tbe  party  in- 
Jnnd. 

msrv.  Frank,  187  Mass.  497. 
Hh  rating  of  the  court,  thoefore,  that  Pub. 
BtsL  dt^TlVT.  ft  4,  did  not  "conititute  ak«al 


bar  to  any  cause  of  acticw,  set  fbrth  in  Uiy 
count  of  the  dedaratlon  and  xeHed  on  the 
plaintiff,"  was  ri|^t 

The  court  ruled  that  "the  sales  reUed  on  by 
the  plaintiflweresuch  sales  toaminor  as  would 
entitle  him  to  recover  If  the  evidence  was  be- 
lieved." 

It  was  admitted  that  the  defendant  had  a  first 
and  fourth  class  license  to  sell  intoxicating 
liqu<mL"and  all  the  sales  proven  weremadeOT 
the  decwdant  or  his  agent  on  the  Uoensea 
premises  during  said  period." 

npOD  this  evidence  said  sales  were  made  to 
tbe  minor  "for  the  use  of  a  parent" 

Pub.  Stat  diap.  100,  gO,  cl.  4. 

Sudi  sales  are  prohlbltea  equally  with  sales 
for  the  use,  and  subject  to  tbe  control,  of  minors 
themselves. 

"In  common  speech,  as  well  as  by  tbe  wo.rds 
of  the  statute,  the  delivering  of  mtoricating 
liquors  to  a  mlnw,  under  a  omtract  of  sale 
made  with  him  as  an  agent  of  a  disclosed  or  un- 
disclosed principal,  is  a  sale  to  the  minor  for 
the  use  of  the  principal.  *  *  *  As  it  is  the 
sane  offense,— whetber  the  liquor  was  sold  for 
the  use  of  ttu  minor,  fm-  the  use  of  Us  par- 
ent, or  fbr  any  other  person, -^md  thegfstof  the 
offense  is  the  unlawful  sale  of  Intoxicating 
liquor  to  a  minor  for  the  use  of  sny  person,  we 
are  of  the  opinion  that  the  person  for  whose  on 
the^ale  was  made  need  not  be  alleged." 

OommonwaUh  v.  (/Leary,  1  Mass.  (L.  ed.) 
820,  8  New  Ens.  Bep.  108,  148  Blass.  90. 

The  ruling  of  the  court  upon  this  point  was 
therefore  right,  and  affords  no  ground  of  ex- 
ception to  Oe  defendant 

It  was  objected  by  the  defendant  tiiat  if 
each  of  the  sales  proved  durb^  the  whole  period 
were  precisely  alike  in  all  matters  that  consti- 
tute a  sale,  so  that  the  jury  could  make  no  dis- 
tinction between  them  as  a  matter  of  fact  then 
thOT  have  no  right  to  select  certain  of  the  sales 
to  be  applied  to  the  fifth  count  exclurively,  and 
oortaln  of  the  other  sales  to  the  counts  fcnrsales 
to  the  minor  children. 

*  'Even  If  the  evidence  disclosed  but  one  series 
of  facts  or  transactions,  and  both  counts  had 
relation  to  tbe  same  house  and  tbne,  and  the 
same  acts  done  in  said  bouse,  the  defendant 
could  not  demand  that  tbe  prosecuting  officer 
elect  on  which  of  the  two  cmmta  he  would  go 
to  the  Jury." 

OommenweaUh  v.  IwmM,  184  Mass.  901. 

"It  would  be  an  eztraordinaty  weakness  of 
the  law  if  a  party  could  plead  one  violation  of 
the  law  as  an  exemption  from  liability  fw other 
and  different  violations.  It  will  be  observed 
that  more  than  one  penol^  cannot  be  recovered 
by  reason  of  the  conunisfflon  of  a  single  act, 
but  such  particular  penalty  is  to  be  recovered 
only  upon  proof  of  the  commission  of  a  sepa- 
rate and  distinct  act  or  series  of  acts,  differing 
from  each  otb^  and  Indepcmdent  of  eacE 
other." 

McNeU  V.  ColUnmm,  180  Haas.  167.  See 
Kennedy  v.  Saundert,  1  Mass.  (L.  ed.)  068,  8 
New  Eng.  Rep.  512,  142  Maw.  9. 

It  was  within  the  disorrtion  of,  the  court  to 
allow  the  paper  (duly  filed  in  the  case)  to  go  to 
the  jury. 

BvTghardtv.  VanDeuten,  4  Allen,  874;  Com- 
monwiaWi  y.  WinMte,  8  Gray,  466:  Qmman- 
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The  ruling  that  express  authority  from  the 
plaintiff  to  the  defendant  to  make  uie  sales  to 
plaintiff's  children  was  not  open  to  defendant 
under  his  answer,  was  right. 

"The  evidence  offered  oy  the  defendant  was 
to  prove  a  substantive  fact  intended  to  be  re- 
lied on  by  the  defendant  in  avoidance  of  the 
action,  and  should  therefore,  nnder  tbe  provi- 
sions of  the  statute,  *  *  *  have  been  set 
forth  in  the  answer.  He,  not  having  done  so, 
has  no  right,  upon  the  pleadings,  to  justify  or 
avoid  his  acts  under  any  authority  derived  from 
tbe  plaintiff." 

SnotB  V.  Chatifidd,  U  Gray,  12.  Bee  Levi  v. 
Brooka,  121  Mass.  SOI;  Ward  v.  Bartlett,  12 
Allen,  419;  Hollenieek  v.  Beywleg,  8  Allen,  478; 
Mulry  V.  Mohawk  Valiey  Int.  Co.  5  Gray,  641; 
Seed  V.  Seitvate,  7  Allen,  141. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  under  Pub.  Stat.  chap.  100, 
g  S4,  to  recover  for  alleged  sales  of  liquor  to 
the  plaintiff's  minor  «oa  and  daughter.  The 
section  is  as  follows:  "Whoever,  by  himself  or 
his  agent  or  servant,  sells  or  gives  intoxicat- 
ing liquor  to  a  minor  *  *  *  shall  forfeit  $100 
for  each  offense,  to  be  recovered  bj[  tbe  parent 
or  guardian  of  such  minor  in  an  action  of  tort." 
It  was  admitted  that  the  sales  took  plaoe.more 
tlian  a  year  before  action  brought.  The  court 
ruled  that  the  action  was  not  .barred  by  Pub. 
Stat.  chap.  197,  %  4,  limiting  to  one  year  ac- 
tions for  penalties  or  forfeitures  under  penal 
statutes,  if  brought  by  the  person  to  whom  the 
penalty  or  forfeiture  is  given.  The  defendant 
excepted. 

The  plaintiff's  evidence  showed  that  the  chil- 
dren were  only  measengera  of  their  mother;  that 
they  delivered  the  whiskey  to  her,  drinking 
none  of  it  themselves;  and  that  sometimes  the 
mother  sent  the  money  to  pay  for  it,  and  some- 
times the  whiskey  was  charged — it  did  not  ap- 
pear to  whom.  The  court  ruled  that  tbe  sales 
were  such  sales  to  a  minor  as  would  entitle  the 
plaintiff  to  recover  under  the  statute,  if  the 
evidence  was  believed.  To  this  ruling,  also, 
the  defendant  excepted. 

We  are  of  opioion  that  both  exceptions  must 
be  sustained. 

The  statute  reads,  "shall  forfeit  »  *  *  for 
each  offense."  These  words  are  technical.and 
are  to  be  construed  according  to  ttidr  appro- 
loiate  meaning.  On  their  Sice  they  impose 
fotfeitUTe — ^that  la  punishment — ^foran  ottetue: 
not  indemnity  for  a  private  wrong.  The  mein 
purpose  Is  manifestly  to  deter.  Who  shall 
have  the  money  when  recovered  depends  on 
construction,  and,  if  tbe  statute  means  iodem- 
ni^,  it  leaves  the  question  doubtful  whose  sup- 
posed wrong  is  to  be  made  good.  Sufficient 
provision  for  private  injury  would  seem  to  be 
made  by  ^  31,  aod  2S,  of  the  same  chapter, 
where  it  Isieft  to  the  jury  either  wholly  or  within 
limits  to  make  the  damages  proportional  to  the 
harm.  It  is  not  readily  to  be  supposed  that  the 
Legislature  would  undertake  to  declare  an  un- 
diangeable  sum  tbe  proper  indemnity  in  all 
cases,  even  if,  for  extraordinary  reasons,  it 
might  do  so  by  language  which  could  bear  no 
other  meaning.  Morn*  v.  Crocker,  64  U.  S. 
18  How.  4S0.  440  (14  L.  ed.  210). 

The  sam  Is  to  be  recovered  by  the  parent  or 
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gu^ianin  an  action  of  tort.  But  it  ia  ad 
mitted  by  the  plaintiff  that  an  action  for  a  pen- 
alty may  be  limited  to  certain  persons.  Indeed 
the  Statute  of  Limitations  seems  to  contem- 
plate that  case.  Pub.  Stat.  chap.  197,  ^  4. 
See  AOaa  Bank  v.  Nahant  Bank,  8  Met.  581, 
688;  Cumberland  A  O.  G.  Corp.  v.  Bitehingt, 
67  Me.  146.  And  tbe  Legislature  may  as  well 
make  the  sum  recoverable  in  one  form  of  ao- 
tiou  as  in  another.  WUaon  v.  MeLau^Un, 
107  Mass.  687;  Pub.  Stat.  chap.  17.  ^  2;  Com- 
mon icfxdth  V.  ConnMMnitB.  a.  B.  Co.  ISOray, 
447;  Umith  v.  TM>k,  108  Mass.  189,  Ul. 

Two  cases  cited  for  the  plaintiff  reqtiire  no- 
tice. Boberge  v.  Buraham.  124  Maes.  277,  de- 
cided that,  in  actions  like  the  present,  the  juiy 
need  not  be  instructed  that  they  must  be  satis- 
fled  beyond  a  reasonable  doubt.  The  attempt 
to  measure  the  degree  of  certainty  necessary  to 
a  verdict,  like  the  attempt  to  fix  the  quantity  of 
evidence,  although  familiar  to  the  civilians,  is 
not  consonant  to  the  general  practice  of  our 
law,  and  may  well  be  confined  to  Uie  limits  aet 
by  precedent.  There  is  no  reason  for  making 
such  an  attempt  in  an  action  for  money,  which 
is  so  far  remedial  that  it  is  given  by  or  on  be- 
half of  a  party  aggrieved,  even  though  tbesom 
sued  for  is  a  penalty.  A  penal  statute  impos- 
ing a  forfeiture  may  be  remedial  in  a  oeitain 
sense.  Bee  CommonwealtJi  v.  fbhey,  6  Cush. 
408,  411.  In  Day  v.  Frank,  127  Haas.  497,  ft 
was  held  that  the  liond  of  a  licoiae  under  Stat 
1876,  chap.  99,  %  0  (Pub.  Stat.  chap.  100.  g  18), 
conditioned  to  pay  all  damages  recovered  und^ 
the  Act.  applied  to  sums  recovered  under  a 
section  (t^  15)  like  the  one  now  sued  upon.  Tbe 
section  (g  9)  fixed  the  form  of  the  bond,  and, 
at  tlie  same  time,  interpreted  it  by  providiajt  ; 
that  it  should  be  for  all  coats,  damages,  and 
fines  incurred  \xy  violation  of  the  provisiooB  of  : 
the  Act.  Clearly  the  bond  was  intended  to  re- 
cover forfeitures  to  a  party  aggrieved,  even  if  i 
they  are  not  described  accurately  in  the  o[rfD-  \ 
ion  as  liquidated  damages.  | 

We  are  of  opinion  that  this  is  an  action  for  a  | 
penalty  or  forfeiture  within  Pub.  Stat.  diap.  \ 
197,  %  4,  and  that  it  is  barredtby  that  aectifm: 
and  we  do  not  regard  the  case  mentioned  as  in-  | 
consistent  with  our  decision. 

We  are  also  of  opinion  that  tbe  second  ruli^  \ 
which  we  have  mentioned  was  wrong.  U 
there  had  been  any  suggestion  that  the  nlot 
purported  to  be  sales  to  tbe  children  as  princi-  I 
pals  or  as  agents  of  undisclosed  principab. 
there  miriit  have  been  a  question  Ux  Una  jiuy. 
But,  on  tiie  evidence,  it  could  not  hare  ben  | 
assumed  araiost  the  defaidaat  that  they  did  j 
purport  to  be  such  ttles;  and  evidoitly  tbe  ml-  ^ 
mg  proceeded,  as  did  the  argument  for  tbe 
plaintiff  before  us,  on  the  opposite  assumptioQ,  i 
that  it  was  known  to  the  defendant  that  tbe  | 
children  were  buying  for  their  mother.  In 
Gommomeealth  v.  iMttinviOe,  120  Mass.  885,  il 
was  held  that  a  sale  to  a  minor  for  his  parat's  , 
use  was  not  within  Stat.  1875.  chap.  90,  |  6, 
cl.  4;  and  ^  15,  which  is  the  same  as  tbe  §  24  | 
now  sued  upon,  was  referred  to  as  showing  j 
clearly  that  what  the  statute  meant  to  prevent 
was  "the  possession  of  intosicaUng  liquor  by 
a  minor  for  bis  own  use  aod  subject  to  his  own 
control."   In  8t.  Gaddard  v.  Bumham,  Hi 
Matt.  678,  it  was  held  that  g  15  of  the  Act  d 
1875  did  not  apply  to  a^limy  to  a  minor,  w 
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w^Bkey  ordered  and  paid  for  br  a  third  pe^ 
aoQ.  A  fortiori  tt  did  not  apply  to  a  delivery  to 
in  emnd  boy. 

After  that  decimon,  the  former  sectioo  was 
amended  by  Stat.  1880.  chap.  2S9,  §  3  (Pub. 
Stat  chap.  100.  g  0,  el.  4),  so  that  liceases  are 
now  GODditioned  against  sales  to  minors  either 
for  their  own  use  or  that  of  an^  other  person; 
and  the  penalties  affixed  to  violations  of  the 
provisions  of  the  Hcenae  would  be  incurred  by 
sales  like  the  present.  Commonwealth  v. 
i/Latry,  1  Mass.  (L.  ed.)  830, 8  New  En^.  Rep. 

143  Mass.  95.  But  §  15  of  Stat.  1876  was 
left  untouched,  as  it  was.  and  as  it  still  stands 
m  the  Public  Statntes.  If  before  the  atnend- 
tDcnt  of  the  other  section  the  plain  purpose 
sod  scope  of  §  15  was  to  prevent  sales  to  mi- 
oors  for  their  own  use,  that  is  still  its  purpose. 
The  words  still  mean  what  they  meant  when 
tbey  were  first  enacted;  and,  if  any  inference 
is  to  be  drawn  from  the  subsequent  action  of 
the  LKidatnre,  it  is  that  th^  were  contented 
with  the  construction  given  to  this  section  by 
the  court. 

Assuming  that  the  amendment  does  not  af- 
fect the  construction  of  this  section,  it  cannot 
be  argued  seriously  that,  because  a  sale  made 
or  attempted  to  be  made  to  a  parent  through 
the  agency  of  a  minor  child  is  illegal,  it  there- 
fore becomes  a  sale  to  the  minor  iRoeUiff  v. 
BiMinger,  1  Mass.  (L.  ed.)  163,  1  New  Eng. 
Repi  508,  141  Maaa  1),  even  if  !t  were  true 
that  the  illegalitj^  would  prevent  the  title  pass- 
infwhen  there  is  a  deltvenr  and  the  sale  is 
folly  executed.  Meyer*  v .  Meinrath,  101  Mass. 
SMi 

BteeptMni  KUtained. 


COMMONWEALTH 
ft 

James  F.  MOORE. 

1.  Persons  who  go  into  an  inn  for  the 
mere  purpose  of  procuring  and  drink- 
big  Uqaor  are  not  s^ests  within  the 
meaning  of  the  statnte. 

1  If  defendant  placed  or  maintained  ear- 
tains  in  his  windows  in  such  a  way  as 
to  fartarlbre  with  the  Tiew  of  the  busi- 
ness conducted  upon  the  premises,  or 
vith  the  view  of  the  interior  of  the 
premiMS,  it  was  a  Tiolation  of  his 
license,  and  it  is  immaterial  for  what 
piupoee  be  maintained  them. 

t  The  eredibllity  of  witnesses  on  either 
side  is  a  matter  entirely  for  the  jury, 
and  the  court  has  no  right  to  instmct 
the  Jury  not  to  believe  a  witness. 

(Bristol  Filed  November  £2, 1887.) 

,N  defendant's  exceptions,  (herrvied. 

This  was  a  complaint  for  a  liquor  nuisance. 
The  defendant  was  a  licensed  innholder,  and 
alio  held  a  first-class  liquor  license,  during  the 
linte  charged  in  the  complaint,  which  liquor 
license  contained  the  provision  of  the  statute 
Id  renrd  to  innholders. 

Daendsnt  requested  the  court  to  instruct 
tbejOT  as  follows: 
1.  Tliat  ao  innlurider,  imder  s  Ucoue  to  sell 
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intoxicating  liquor,  has  a  right  to  sell  at  any 
part  of  the  Lord's  Day — night  as  well  as  day 
— in  any  part  of  his  Inn,  to  a  guest. 

2.  That  he  has  a  right  to  sell  to  a  guest  any 
part  of  any  day  of  the  week. 

8.  A  guest  IS  one  who  has  resorted  to  his 
bouse  for  either  food  or  lodging,  as  lodger  or 
boarder,  or  lunch. 

4.  That  one  is  a  guest  who  iroes  Into  such  a 
place  for  food  alone,  or  for  lod^ng  alone;  and 
he  would  be  a  guest  if  only  for  a  lunch  or  for 
an  hour's  rest;  and  to  such  a  person  the  Inn- 
holder  may  sell  intoxicating  liquor  under  his 
license. 

5.  If  one  goes  to  an  inn  for  food,  and  gets  It, 
he  majbe  lUTnisbedwithllquortmderancense 
to  ao  innholder. 

6.  Upon  Sunday  n  licensed  innholder  has  a 
right  to  have  screens  or  curtains  up  to  the  win- 
dows on  his  premises,  to  the  room  in  which  in- 
toxicating liquor  is  usually  sold;  and  that  the 
law  does  not  apply  on  that  dav  to  an  innholder. 

7.  That  curtains  to  a  winnow  that  were  up 
would  not  cut  off  a  view  of  the  premises,  or 
the  business  done  within  the  room,  to  a  passer- 
by, because  they  were  so  high  one  could  not 
see  in,  or  for  any  other  case,  then  the  license 
would  not  be  void  or  the  sale  illegal. 

8.  That  if  the  curtains  were  up,  but  not  for 
the  purpose  of  preventing  persons  passing  by 
in  fhe  street  to  a  view  within  the  rooms  or  the 
view  of  the  business  done  therein,  then  it  would 
not  make  the  license  void,  or  the  sale  for  that 
cause  illegal. 

9.  The  defendant  also  asked  the  court  to  in- 
struct the  jury  that  persons  employed  by  anas- 
sociatiou  or  league  to  induce  the  defendant  and 
others  to  sell  liquor,  for  the  purposes  of  prose- 
cuting the  defendant  and  others  for  violations 
of  Uieir  license,  were  not  such  persons  as  were 
entitled  to  belief,  and  that  a  jury  should  not 
convict  upon  the  testimony  of  such  hired  wit- 
nesses; which  the  court  declined  to  do. 

The  jury  returned  a  verdict  of  guilty,  and 
defendant  alleged  exceptions. 

Further  facts  are  sufficiently  stated  in  the 
opinion. 

Mr.  E.  L.  Bamej-,  for  defendant: 

It  is  clear  that  the  defendant  would  have  a 
right  to  supply  intoxicating  liquor  to  his  guests 
"who  had  resorted  to  his  house  for  food  and 
lodging"  on  Sunday. 

PU1>.  Stat,  chap^  100,  ^9,  cl.  2. 

The  question.  Who  were  and  what  are  guests 
in  an  inn? — was  involved  in  the  issue  m  this 
case. 

I.  The  first,  second,  third,  fourth,  and  fifth 
instructions  asked  by  thedefendant  should  have 
been  given.  The  case  properly  required  in- 
BtnictioDB  defining  who  were  guests,  and  their 
rights  in  an  inn.  The  court  refused  to  give 
such  instructions,  and  did  not  give  suffident 
instructions  of  who  were  guests,  or  the  rights 
of  guests.   This  was  error  in  the  court. 

n.  The  sixth,  seventh,  and  eighth  Instruc- 
tions in  regard  to  curtains  ou^t  to  have  been 
given. 

III.  The  ninth  instruction,  in  regard  to  the 
evidence  of  Glquel  and  Partridge,  who  were 
the  only  government  witnesses,  and  squarely 
contradictod  by  the  defendant  and  another 
witness,  ought  to  have  been  givea?^  or  some 
equivalent.   The  court  o^fie&(«^AiM)0^£ 
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deftaidanf  s  reqneBt,  nor  in  any  way  adT.'aed  that 
8ttcb  testimony  was  not  safe  to  convict.  Never 
in  any  like  cause  did  any  Judge,  upon  a  like 
request  for  instructions,  refuse  to  give^  or  fail 
to  give,  any  instructionB  upon  the  pcmtion  of 
witness,  in  like  cause. 

In  CbmmonwealA  t.  Dovming,  4  Gray,  81,  It 
was  held  "that  such  testimony  was  to  be  re- 
ceived with  the  greatest  caution  and  distrust." 

Li  Ommowaealth  v.  Putnam,  2  Allen,  801. 
it  was  said  "  that  the  juiy  should  look  with 
great  caution  and  distrust  upon  bis  evidence." 

In  Oommmwealth  v.G'niws.  07  Hass.116,  "it 
should  be  examined  wftii  the  greyest  care  and 
Gsu^n." 

In  this  case  the  presiding  justioe  did  not  r»- 
gaid  Che  requests  ot  die  defendaat.  or  make 
any  reference  to  the  position  of  the  witnesses 
C^uel  and  Partridge.  The  jury's  attention 
was  not  in  any  way  directed  to  their  evidence. 
This  was  wrong. 

IV.  The  instructions  given  were  not  ade- 
quate or  sufficient,  end  did  not  meet  the  issue 
In  the  case. 

What  the  court  meant  by  the  instruction, 
"  The  license  of  defendant  as  Innholder  would 
be  violated,  etc,"  is  very  indefinite.  It  does 
not  mecA  the  issue  fairly  presented  by  the  dft- 
fendant. 

Jfr.  Andrew  J.  Waterasu,  At^Gm., 

for  the  Commonwealth: 

The  first  ruling  requested  by  the  defendaat 
was  ri^tfully  refused,  as  not  being  jusdfled  by 
the  evidence;  the  sales  in  this  case  were  made 
about  noon. 

Oommantoealth  v.  Sargent,  130  Mass.  128. 

The  second  ruling  requeued  was  suffideotly 
covered  in  the  instructions  given. 

The  third,  fourth,  snd  flfOt  rulings  asked  for 
1^  the  defendant  were  properly  refueed,  and 
the  instruction  of  the  court  upon  the  qnestfon 
of  who  is  a  guest  was  clearly  In  accordance 
with  the  statute. 

Pub.  Stat.  chap.  100,  §  9,  cl.  3;  OommonwealtA 
V.  Hagan,  1  Mass  (L.  ed.)  69, 1  New  Eng.  Rep. 
31S,  14D  Mass.  288.  See  Berkthire  Woden  Go. 
V.  ftwrfw,  7  Cush.  4S3 ;  SaU  v.  Pike,  100 
Mass.  490. 

The  sixth,  seventh,  and  eighth  rulings  asked 
for  by  the  defradaot  were  propeily  refused. 
By  Pub.  Stat.  chap.  100,  $  12,  as  amended  by 
Stat.  1882,  chap.  259,  g  1,  all  licensees,  irrespec- 
tive of  class,  are  prohibited  from  maintaimng 
screens,  do  matter  why,  how,  or  for  what  pur- 
pose they  are  used. 

ComaumtBeeUth  v.  Woreeater.  1  Mass.  (L.  ed.) 
850,  S  New  Eng.  Rep.  88, 141  Mass.  50;  Comr 
monweatth  v.  (&»ey.  184  Mass.  194 ;  Oomtnon- 
weatth  V.  Auberton,  188  Mass.  405;  Oommon- 
weeUih  V.  Gottello,  Id.  183 ;  Commonwealth  v. 
Ferden,  1  Mass.  (L.  ed.)8dl,  1  New  Eng.  Rep. 
911, 141  Mass.  38;  Oommojueeaith  v.  Sourke,  1 
Mass.  (L.  ed.)404,  3  New  Eng.  Rep.  143,  141 
Mass.  831. 

The  ninth  and  last  instzuctlon  asked  for  by 
the  defendant  oould  not  ]»operiy  be  g^ven  by 
the  presiding  justice. 

Morton*  Oh.  J.,  delivered  tbe<q)InIiHiof  the 

court: 

The  instructions  given  were  wproiHiate  and 
sufficient.  The  case  made  by  the  government 
was  thattiiedefendantsoldinioxicaungUquor^ 
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on  the  Lord's  Day,  to  several  persons  who  weot 

into  his  premises  for  the  purpose  of  iHocoring 
and  drinking  liquor.  Such  petaons  wvre  not 
guests  within  the  meaning  of  Uie  statute,  and 
there  was  no  occasion  to  mstruct  the  jury,  as 
requested  by  the  ctefradant,  as  to  tiie  rights  of 
ui  innh(rfder  to  sdl  to  his  guests.  Oommtn- 
wata.  V.  Bagan,  140  Mass.  W9. 

The  instructioDS  requested  as  to  curtains 
were  properly  refused.  If  the  defradant 
placed  or  mamtained  curtains  in  his  windows 
in  such  a  way  as  to  interfere  with  a  view  of  the 
business  conducted  upon  the  premises,  or  with 
a  view  of  the  interior  of  the  premises,  it  was  % 
violation  of  his  license,  and  It  is  immaterial  for 
what  purpose  he  maintained  the  curtains.  Oom- 
mtmwam  v.  WcreaiUir,  1  Haas.  (L.  ed^  850,  1 
New  Eng.  Rep.  318,  141  Mass.  68 ;  Oomma^ 
wealth  V.  Sowrke.  1  Mass.  (L.  ed.)  404,  S  New 
Enx.  Rep.  143,  141  Mass.  831. 

The  last  request  of  the  defendant  was  prop- 
erly refused.  The  court  had  no  ri^t  to  in- 
struct the  jury  that  the  government  vritnesMS 
were  not  entitled  to  belief.  The  credit^^  <A 
the  witnesses  on  dthtt-  side  was  a  matter  en- 
tirely for  the  jury,  and  the  InBtrncUon  would 
have  been  erroneous. 


Edmund  J.  FREEMAN 

Lewis  T.  TOSS. 

A  eoniract  which  is  within  the  Statnte 
of  Frauds  eannot  be  enforoed;  nor  can 
defendant  avail  himself  of  such  a  eon- 
tract  to  a-roid  UabilHy  ap(m  a  quantum 

meruit. 

(Suffolk — ^FtledlNovemberSB,  ISBT.) 

ON  defendant's  exceptions.  Overruled. 
This  was  an  action  of  contract  brou^  to 
recover  for  the  services  of  Fred  Freeman,  mi- 
nor son  of  the  plaintiff.  The  court  found,  up- 
on the  evidence,  the  facts  to  be  substantially  ss 
follows: 

The  plaintiif  agreed  that  his  son  should  ge 
to  work  for  two  years  in  the  dental  office  of 
the  defendant,  and  receive  instruction  In  den- 
tistiy.  The  defendant  thereupon  agreed  to 
take  him  into  his  office,  instruct  him,  fumisb 
him  with  books  and  the  use  of  tools,  stipulat- 
imt  that  the  defendant  should  so  remain  in  his 
office  working  and  g^ning  Instruction  for  Hk 
space  of  two  years,  when  he  would  pay  to 
the  authoritiea  of  the  Boston  Dental  College  tbe 
tuition  fees  of  said  Freeman  through  that  in- 
stitution. That  on  the  Slst  day  of  Starch, 
said  Fred  Freeman  went  into  the  office  and  re- 
mained there  till  March  18,  1885,  when,  by 
reason  of  illness,  he  left,  and  remained  swsr 
until  October  6,  1685,  when  he  returned,  ana 
remained  until  January  4, 1880,  wboi  be  ex- 
pressed his  nnwillingneas  and  fnaUU^  to  n- 
main,  and  declined  to  remain  longer,  undu'the 
ori^oal  agreement,  but  requested  that  he  be 
paid  the  sum  of  %Z  per  week  thereaf  terwird. 
This  was  agreed  to,  and  thereafterward  for 
some  weeks  that  sum  was  paid  to  him.  None 
of  the  agreements  wore  ipwrlting.  r  The  plain- 
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tiff  daimed  that  by  the  Statate  of  Frandsthe 
cooizact  set  up  in  the  answer  (said  ooatract  not 
being  in  wiitiog)  could  not  be  used  in  evidence 
tadefaHetotbisactioa.  The  court  permitted 
the  evidence  to  be  heard,  bnt  rulea  that  the 
pliiDtiff  could  maintain  his  action  upon  guan- 
(urn  K»iii'<,  notwithstanding  said  contract,  and 
that  reason  of  the  Statute  of  Frauds  the  de- 
fcDdaot  could  not  set  up  the  ctutiact  in  defense 
of  this  acHon ;  to  which  the  defendant  excepted, 
tad  Mked  the  court  to  rule  that,  upon  the  facts 
proved,  tite  contract  was  executed  on  both  aides 
^  10  the  time  at  the  new  ureement  to  pav 
0  pw  week  for  nrvloe^  January  4,  16@o, 
Bad  that  quantum  numit  could  not  be  main- 
tuned  wbeu  the  plaintiff  had  rec^ved  from  the 
detaidant,  on  January  4. 1B86,  all  the  consid- 
oatioDfi  due  and  payable  at  that  time  under 
the  osiginal  ooatnct  tot  servicee  theretofore 
Mrfomd.  The  court  Tsfoaed  so  to  rule,  and 
faand  for  the  {dalntlff . 

Defendant  excepted  to  the  ruling  and  refusal 
to  rule,  and  all^cwl  excepUous. 

Matm.  Ch&rlea  W.  Bvtlett  A  Cla>ce. 
fn  defendant: 

The  Statute  of  Frauds  is  to  be  strictly  con- 
strued, and  the  party  objecting  to  the  use  in 
evideDce  of  a  omtract  as  being  within  the  stat- 
m  BtHt  briar  such  contract  clearly  wtthin  it. 

If  the  speeiu  contract  in  this  case,  otherwise 
vithhi  the  ai^te,  was  suflSdent^  performed 
and  executed,  then  It  was  competent  and  ad- 
Bdasibie  for  the  defendant. 

Snffldent  part-performance  is  enough. 

Btttmn  V.  Batl,  46  Ga.  19;  Bomrv.  HarrU, 
48  6a.  51S. 

The  perftHTuance  in  this  case  was  mors  than 
uy  partial  performance. 

A  contract  under  which  the  considerations 
mtmng  from  the  respectiTe  parties  are  concur- 
not,  asd  whitA  is  folly  executed  so  far  as  it 
goes,  so  far  ae  the  parties  act  under  and  elect 
to  receive  and  accept  the  mutual  benefits  of  it, 
if  beUeved  on  mindple  to  be  taken  out  of  the 
MotB  as  a  "  fnlhr  executed"  contract.  The 
datae  portion  of^ the  court's  language  in  King 
T.  Wdeame,  5  Gray.  41,  confirms  the  position 
Im  taken. 

'If  a  person  enters  into  a  verbal  contract  to 
litxnr  for  more  than  one  year,  and  quits  before 
tlHeodof  the  term  wittu>ut  a  sumdent  legal 
eicose,  and  the  other  party  was  willing  to  per- 
form CD  bis  part,  the  former  can  recover  noth- 
iof  for  the  aervioes  rendwed." 

SiMMWT.  Jtom,  S8 HI.  V&;Mackv.  Bragg, 

aovtftn. 

1%e  Dtatnte  dt  Frauds  must  not  be  used  to 
woika  fraud. 

Mr.  C.  P.  WMton,  for  plaintiff: 

The  questo  presented  tity  tins  bill  of  excep- 
tioas  was  smled  in  Kina  v.  Wekom*.  6  Gray, 
41,— a  CMS  parallel  to  the  one  at  bur  in  every 
eMential  particular. 

This  decision  has  been  cited  and  approved  in 
WiUianav.  Semit,  106  Mass.  98,  and  RvmU  v. 
Barry,  UB  Mass.  808. 

Tte  f<dlowiBg  cases  and  authorities  are  equal- 
ly elesr  to  the  same  effect: 

Omay.  ilanu»»,lSConn.346;£lerai0rv.Cb- 
Oa.  71  Me.  fiOO;  Browne,  Fr.  %  118; 
Wood,  Fr.  |m 

The  raUng  requested  1^  the  defendant  was 
li^bUy  lefnaed. 
SHus. 


It  asked  for  a  ruling,  as  a  matter  of  law, 
upon  wlwt  was  a  question  of  fact,  and  ammed 
the  existence  ot  facts  not  proved. 

Salomon  t.  Bathawap,  136  Mass.  484;  SIom 
T.  Saniom,  104  Mass.  8d6;  Clough  y.  Whiteomb, 
106  Mass.  486. 

The  first  half  of  the  request  was  for  a  ruling 
that  was  immaterial  to  the  issue;  and  the  latter 
half  was  covered  by  the  ruling  already  made. 

These  exceptitms  were  evidently  intended 
for  delay,  ana  that  shotild  be  overruled  with 
double  costs. 

Knonwlton,     delivered  the  opinion  vt  the 

court: 

The  defendant  seeks  to  avoid  liability  for 
services  of  the  plaintiff's  son,  by  showing  that 
they  were  rendered  under  an  express  contract, 
and  that  he  did  all  that  he  agreed  to  do,  so  long 
as  the  boT  remained  in  his  service.  The  con- 
tract wb{cb  he  sets  up  was  within  the  Statute 
of  Frauds;  it  was  entire  andindivislble,  and  was 
not  fully  performed  by  either  party.  A  large 
part  of  the  consideration  for  the  plaintiff's  agree- 
ment was  not  pc^able  by  the  defendant  until 
after  the  end  of  the  term  of  service,  and  no 
part  of  It  was  applicable  to  any  parttcnlar  por* 
tion  of  the  term.  As  the  plamttfl  could  not 
have  enforced  this  contract  against  the  defend- 
ant, BO  the  defendant  cannot  avail  himself  of 
it  to  avoid  liability  upon  a  quantum  meruit. 

This  case  cannot  be  distinguished  from  King 
V.  Welcome,  6  Gray.  41.  See  also  Bemitr  v. 
Gaboti^g.  Go.  71  Me. 506;  OmMY.  Lamton,U 
Conn.  246. 

ExeeptioM  owrrvled. 


COMMONWEALTH 

■  e. 

Benjamin  F.  SHAW. 

1.  In  an  Indletment  fior  embexalement* 
the  dasoriptlon  of  the  property  as  a 

certain  number  of  "pairs  of  shoes"  is 
BufHcient.  The  word  "shoes"  must  be 
taken  to  mean  shoes  for  the  feet  of 
human  beings. 
3.  The  defendant  in  such  Indictment, 
teetifylng  on  his  own  behalf,  ouiy  b« 
Mdud,  on  eroM-examlBa.tioii»  if  be  had 
not  spent  considerable  sums  of  money 
in  atock-gambUng,  or  In  anything  else, 
and  ateo  how  be  obtained  the  m<mey; 
but  auoh  queations  Bhonld  be  Mnflned 
to  apwiodof  time  mbaaqnottt  to  that 
of  the  embeczlement. 

(Essex  STled  November  23, 1887.) 

ON  defendant's  exceptions,  (herruttd. 
In  the  Indictment  the  defendant  was 
charged  with  embessUng  "thirteen  hundred 
and  twenty  pairs  of  ahoes,  each  pair  of  the  value 
of  one  dollar." 

Before  the  Jury  was  Impaneled,  the  defen- 
dant moved  to  quash  said  indictment: 

1.  Because  Uiere  is  in  said  indictment  no 
sufficient  allegation  or  description  of  the  prop- 
erty alleged  to  have  been  embezzled. 

3.  Because  the  said  indictment  is  in  other  re- 
spects uncertain,  iirformal.  and  insufficient. 

This  motion  was  oraruled,  and  the  defendant 
theieupan  excepted.  ^ig,,,,,,,^! 
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The  only  questioD  raised  on  the  motion  to 
quash  was  that  there  was  no  sufficient  de- 
scription of  the  property  alleged  to  have  been 
embezzled. 

At  the  trial  it  appeared  in  evidence  that 
Warren  D.  Hill,  one  of  the  persons  from  whom 
it  was  alleged  tbe  said  gooos  were  embezzled, 
after  the  time  of  the  alleged  embezzlement, 
charged  the  defendant,  in  a  certain  conversa- 
tion, with  having  spent  the  money  he  bad  col- 
lected from  the  sues  of  said  embezzled  property 
in  gambling  in  stocks;  tbe  defendant,  in  testi- 
fying in  bis  own  bebalf,  denied  that  such  a 
coDversation  took  place;  and  on  cross-examina- 
tion, among  other  things,  he  was  asked  if  he 
had  been  engaged  in  stock-gambling  at  J.  P. 
Welsh's  office,  In  Lynn.  He  was  also  asked  if 
he  had  been  eng^gei  in  stock-eambling  at 
Wood's  office,  inlBoeton.  The  defendant  ob- 
jected to  said  questions  severally,  and  tbe 
objection  in  each  case  was  overruled;  and  the 
defendant  thereupon  excepted  to  tbe  rulings  of 
the  court  permittmg  said  questions  to  be  put  to 
defendant,  »nd  inquiring  defendant  to  answer 
the  same. 

The  jury  returned  a  verdict  of  guilty,  and 
defmdant  alleged  exceptions. 
Mr.  JasBM  H.  IKm,  for  defendant: 
The  description  of  the  property  which  de- 
fendant Is  charged  with  having  embezzled  is 
indefinite  and  uncertain,  and  does  not  fairly 
inform  him  of  a  material  part  of  the  indict- 
ment. 

Chmmonwalth  v.  Ball,  IS  Mass.  240;  Com- 
numwealth  v.  Brown,  16  Gray,  189;  Archb.  Cr. 
PI.  846;  1  Chltty,  Cr.  L.  171.  See  ConmOn- 
vteaXtli  V.  Chaae.  135  Mass.  203. 

In  an  indictment  for  larceny,  the  property 
stolen  must  be  stated  in  quantity,  number, 
quality,  description,  and  value,  with  certainty 
to  a  common  intent. 

i^wpfev. /ocifcKm,  8Barb.641,  and  cases  cited. 

Onie  same  particularity  of  description  is  re- 
quisite in  an  indictment  fbr  embezzlement,  as 
in  one  for  larcency. 

Commonwealth  v.  ButteHek,  100  Mass.  8.  See 
State  V.  Lotigbottoins,  11  Humph.  39;  Jt&j.  r. 
Jewett,  2  Cox.  C.  C.  237;  Sioilenwerk  v.  State, 
&5  Ala.  142 :  Potter  v.  State,  89  Tex.  888;  State  v. 
Mores,  3  Wis.  494;  Whart.  Cr.  PI.  806-808. 

Tbe  case  at  bar  falls  within  the  principle 
and  reasoning  of  Commonwealth  v.  Chate,  13G 
Mbm.  302. 

Assuming  that  to  speak  of  a  pair  of  shoes  it 
would  be  understood  to  refer  to  tbe  covering 
for  the  foot  of  a  human  being,  yet  the  varieties 
of  shoes  are  so  numerous  that  the  kind  must  be 
mentioned  in  order  to  know  what  is  meant; 
viz. ,  men's,  women's,  youtbs',  misses',  and  chil- 
dreo's  shoes. 

Tbe  second  question  submitted  is  whether 
certain  questlOQs  put  by  tbe  district  attorney 
to  the  defendant,  who  was  testifying  in  bu 
own  behalf,  and  which  he  was  required  to  an- 
swer, were  competent.  If  both  the  questions 
asked  were  confined  to  a  time  subsequent  to  tbe 
date  of  the  alleged  embezzlement,  they  would 
have  been  competent;  but  to  ask  the  defendant 
generally  If  he  had  engaged  in  stock-gambling 
at  either  of  tbe  offices  mentioned  was  im- 
proper. Tbe  manner  in  which  tbe  defendant 
made  or  disposed  of  his  money  previous  to  the 
date  of  the  aUc^fed  embezglement  could  mit 
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properly  be  inquired  into,  and  the  natute  of 
the  questions  were  such  that  tbej  neoeanrily 
prejudiced  the  jury  t^ainst  the  defendant. 

Mr.  Andrew  #.  W»t«raMA,  for  the  Com- 
monwealth : 

The  only  question  on  the  motion  to  qnash 
was  as  to  the  sufficiency  of  the  description  of 
tbe  property  alle^d  to  have  been  embestled. 
The  offense  was  fully,  fbnnally,  and  sabMan- 
tially  set  forth. 

There  should  be  the  same  certainty  in  cases 
of  embezzlement  as  in  cases  of  larceny. 

1  Whart.  Cr.  L.  ^  1044. 

That  is,  "there  ^ould  be  such  certainty  as 
will  enable  the  jury  to  decide  whether  ^  chat- 
tel proved  to  have  been  stolen  is  tbe  very  same 
with  that  upon  which  the  indictment  is  found- 
ed, and  show  judicially  to  the  court  tliat  it 
could  have  been  tile  subject-matter  of  the  of- 
fense charged,  and  enable  the  defendant  to 
plead  his  acquittal  or  con  viction  to  a  subsequent 
mdictment  relative  to  the  same  chatteL" 

Stark.  Cr.  PI.  198. 

Under  this  rule  an  indictment  charging  t 
theft  of  "nine  printed  books"  was  held  goad 
ID.  Bex  T.  Johnton,  8  M.  <&  8. 640.  {See  8  Archb. 
Cr.  H.  866.  note.)  So,  also,  it  was  bdd  hi 
State  V.  Logan,  1  Ho.  582,  that  the  descrip- 
tion, "one  book"  of  pven  ralue,  was  sufficient- 
ly certain,  the  Utle  not  being  given.  So  also, 
in  an  indictment  for  stealing  a  handkerchief,  it 
was  not  necessary  to  state  material  at  quality. 

The  complaint  follows  the  form  given  is 
charging  the  theft  of  "twen^-two  pain  of 
shoes"  in  8  cutty's  Criminal  PracUce,  961. 

The  defendant,  having  offered  himself  as  a 
witness,  was  subject  to  be  examined  u  shown 
in  the  record. 

Field.  J. ,  delivered  the  opinion  of  ttw  cooit: 
The  property  alleged  to  have  been  ratbex- 
zled  is  described  as  "thirteen  hundred  and 
twenty  pairs  of  shoes,  each  pair  of  the  value  <tf 
one  dollar,  the  property."  etc.  This  Is  a  sofll- 
cient  description.  The  word  "shoes"  must  be 
taken  to  mean  shoes  for  the  feet  of  bumss 
beings,  and  a  description  of  a  chattel  by  its 
proper  and  special  name  is  sufficient.  Vom- 
monwealth  v.  Bvtteriek,  100  Haas.  8;  Chit  Cr. 
L.  961. 

We  do  not  clearly  understand  what  is  meant 
by  stock-gambling  in  the  exceiAioos;  but  tbe 
point  of  tbe  inquiry  is  shown  by  tbe  stMemest 
that  there  was  evidence  that  HiU  had  "charged 
the  defendant,  tn  a  certain  conveisation,  with 
bavins  spent  Uie  money  be  had  collected  from 
the  sales  of  said  embezzled  property.  In  gam- 
bling in  stocks."  The  defendant,  teitifying  is 
his  own  behalf,  could  be  asked,  on  cross-exam- 
ination, if  he  had  not  spent  ctm^erable  sunn 
of  money  in  stock-gambling  or  in  anytluiig 
else,  and  could  be  asked  bow  he  obtained  the 
money.  Such  an  examination  should  be  coo- 
fined  to  a  period  of  time  subsequent  to  that  of 
the  embezzlement.  The  questions  asked  wen 
general;  but  it  do^  not  appear  that  tbe  ddiand- 
ant  was  compelled  to  answer  questions  coo- 
cemiug  any  stock-gambling  in  which  he  ws> 
engaged  bnore  the  time -when  the  eridsBoe 
tended  to  show  that  he  had  embealed  ^ 
property  described  in  the  iDdlctmont 

Bxeej^ione  otemUed. 
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Inhabitanto  of  WELLS 

V. 

COUNTT  C03OfISSI0NEBS. 

3.  A  h^kwar  may  be  laid  oat  wholly 
wltl&  the  llmitii  of  OM  town  when  ft 
eoonects  vithanotherhigbway. 

S.  Boeha  highway  may  he  liw»tod  over 
uid  mpivn  a  previoiiBly-exigtiiig  town 
waj. 

1  Wkea  objoetimia  SbtoItIiic  qnestions 
or  &et  are  made  to  the  Meeptaneo  of 
the  report  of  a  oommittee  on  location 
of  a  hif^hway,  and  they  are  oTermled. 
and  the  report  is  accepted  and  oacep* 
tioae  takoa  to  that  ruling,  the  exoop- 
tieaa  mnat  ahow  that  the  flaeta  were 
ttmai  in  flavor  of  the  exeeptlaif  part^. 

4.  AaAet  which  providoa  thafahiifh- 
w^may  be  laiidoat,  conBtructed,  and 
maintained,  in  the  manner  provided  in 
Bev.  Stat.  chap.  18,  across  the  tide- 
waters of  the  Ognnqnit  River,"  confer* 
joiiadietion  on  the  oonnty  oominia- 

.  to  make  the  loeation. 


0 


(York  Decided  Novemlwr  29,  1887.) 

|N  exceptions  by  the  plaintiffs,  appellants. 
OtennUed. 

The  opinion  states  the  case  and  material 

Mmn.  VathM  and  Honry  B.  CleaTea, 
aod  Goorgo  C.  Veaton.  for  pl^ntifls.  ap- 
pdluitB: 

The  case  of  King  v.  Lfiwuton.  70  Me.  406, 
is  tbe  leading  authority  relating  to  the  powers 
«f  the  comimssioners  in  laying  out  highways 
imda  provisions  of  chapter  IS.  It  is 
cited  with  awroval  in  Aeton  v.  York  County, 
"MtlWi 

In  tbe  case  of  King  v.  Lewiiion,  ntpra,  tbe 
cnmmiistonere  of  Ajidroscon^io  County  laid 
out  1  coantf  way  entirely  within  the  limits  of 
tbe  city  01  Lewiston,  but  leading  from  one 
eoQDtf  road  to  another,  and  across  a  third. 
Tbe  ooQit  hekl  that  the  commissioners  possess- 
ed ttw  anthority,  because  here  tbe  new  road 
became  a  part  and  parcel  of  a  system  of  countv 
mdi;  and  the  court  remarks  that  "the  defend- 
aoti  do  not  contend  that  county  commissioners 
jure  Jurisdiction  to  lay  out,  inthin  a  town,  an 
Mlated  war,  having  no  conneetion  with  other 
onwas  roads  at  eitter  terminus." 

Smtk  V.  Oumberiand  County,  43  Me.  895; 
£tinM»  V.  Pttujbteot  County.  89  Me.  668. 

The  road  referred  to  in  the  legislation  of 
1885  hai  no  oonnecticA  with  a  conoty  road  at 
rither  terminus.  The  l^alatlun  of  1886  was 
not  intended  to  enlarge  the  provisions  of  Bev. 
diat.  diap.  18,  but  that  chapter  and  the  powers 
of  the  commiMtooers  under  it  were  to  remain 
tbe  mme  as  before.  The  state  of  facts  was  not 
the  nme  as  existed  in  Barknem  v.  W<Udo 
^Miy,  26  Me.  868,  or  in  other  cases  cited. 
Tbe  difflctdty  arises  from  the  language  of  the 
Aa;  it  does  not,  hi  terms  or  by  implication, 
onfer<ni^nal  Jurisdiction  on  the  coun^  com- 
■nWoDeia 

I  Ml.  H.  B.  B.  T.  T. 


In  1846  the  Legislature  authorized  the  county 
commissioners  of  Waldo  County  to  la^  out 
and  establish  a  road  over  Fish  River,  m  the 
town  of  Belfast.  Here  the  authority  is  del- 
egated to  the  county  commissioners  by  express 
statute;  they  are  me  tribunal  selected  by  the 
Legislature  to  determine  the  question.  An 
Act  was  passed  January  21,  1870,  authorizing 
the  county  commissionerB  to  lay  out  a  highway 
across  the  Kennebec  River,  between  the  towns 
of  Waterville  and  Whidow.  The  authority  Is 
direct  to  the  commissioners;  their  powers  are 
not  curtailed  by  reference  to  the  provisions  of 
law  applicable  to  the  location  of  highways. 
69  Me.  80;  68  Me.  478. 

As  said  by  tbe  court  in  the  case  of  Hall  v. 
County  Comrt.  62  Me.  827,  in  discussing  the 
location  of  a  private  way  by  the  county  com- 
missioners from  one  county  road  to  another 
county  road  in  the  town  of  Newcastle:  "In 
this  case  the  private  way,  as  laid  ou^  merely 
connects  two  county  roads;  it  is  not  laid  across 
either  of  tbem.  hut  only  to  them;  nor  could  it 
be,  as  one  way  could  not  be  laid  over  another." 
In  West  Boston  Bridge  v.  Afiddletex  County, 
10  Pick.  370,  it  was  held  that  a  highway  could 
not  be  laid  along  a  tnmf^ke,  because  the  land 
had  "already  been  taken  and  appropriated  to 
public  use." 

The  record  shows  that  the  county  commis- 
sioners do  not  adjudge  tbe  way  to  pe  of  com- 
mon convenience  and  necessity  before  pro- 
ceeding to  locate  the  same.  The  record  says : 
"After  a  full  hearing  ofall  tbe  facts,  testimony, 
and  arguments  by  them  presented,  and  having 
maturely  considered  tbe  same,  we  were  of  the 
opinion,  and  adjudged,  and  do  hmb^  adjudge 
and  determine,  that  common  convenience  and 
necessity  do  require,  and.  in  pursuance  of  the 
fore^ing  adjudication,  we,  the  county  com- 
missioners aforesaid,  proceeded  to  make  said 
location  as  follows."  The  fact  that  the  com- 
missioners proceeded  to  make  the  location  was 
not  a  sufficient  determination  of  the  fact  that 
common  convenience  and  necessity  required 
such  looatfon.  . 

As  said  by  the  court  in  Guthmg  v.  Oay,  28 
Me.  16,  it  has  often  been  adjudged  "that  the 
want  of  a  preliminary  adjudication  that  the 
road  prayed  for  is  of  common  convenience  and 
necessity  is  fatal  to  the  laying  out  of  a  way; 
it  is  always  safest  and  advuame  to  follow  the 
language  of  the  statute  in  such  cases." 

Iiitu  said  in  this  case  that  the  record  does 
not  show 'a  want  of  jurisdiction,  we  claim  that, 
if  the  record  neither  shows  a  jurisdiction  nor  a 
lack  of  jurisdictioQ,  it  is  clearly  fatal. 

Inhaba.  of  Pownal,  Petitionen,  8  Me.  371 ;  State 
V.  Oxford.  65  Me.  210. 

A  way  can  be  located  across  tidewaters  only 
by  authority  of  the  Legislature;  and  our  court 
has  frequently  held  that  this  authority  must  be 
strictly  pursued,— that  the  authority  must  be 
shown  br  the  record  of  the  tribunal  undertaking 
to  ezerclBe  It. 

Cape  EUtabeih  t.  Gumhtrland  County,  64 
Me.  456. 

The  committee.  In  Its  report,  has  undertaken 
to  relieve  the  commissioners  of  the  error  into 
which  they  have  fallen,  and  report:  "We  af- 
firm the  judgment  of  the  county  commissioneis 
on  the  anv^dd  petition,  except  aa  to  so  much 
^ofthe  location  of  said  hi^gWd  bTQc'^ge 
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auit  River  as  lies  below  the  southerly  lioe  of 
le  town  road  leading  from  the  county  road. 
Dear  C.  H.  Littlefleld's  store,  to  said  river; 
which  we  revene."  Its  action  was  based  upon 
its  own  view  of  the  law.   It  was  ill^al. 

Brj/ant  v.  Penobtcot  Oimntjf,  1  (L.  ed.) 
848, 8  New  Eng.  Hep.  883. 

All' objections  that  may  be  made  on  the  pe- 
tition for  writ  of  cerUorari  may  be  taken  on 
this  app^I. 

Qoodwin  V.  Sagadahoc  County,  60  Me.  828; 
Bbdgdon  v.  lineotn  County,  68  Me.  226. 

The  record  in  this  cue  shows  that  the  coimty 
commissioners  had  no  jurisdictioD,  and  tbar 
doings  may  be  impeached  collaterally. 

amall  V.  Penndt,  81  Me.  367;  aearhorough  v. 
Gumberland  County,  41  Me.  604;  State  v.  Ox- 
ford. 66  Me.  310. 

But  if  this  be  not  so,  then,  assuredly,  whether 
or  not  the  location  or  any  part  of  it  Ib  "  below 
the  southerly  line  of  the  road"  named  in  the 
Act  of  1886,  being  a  hnisdictionad  fact  on  this 
ai^Kal  and  the  question  of  acceptance  of  the 
committee's  report,  any  statement  made  by  it — 
even  if  it  were  of  the  solemn  character  of  a 
record,  which  it  is  not  yet — may  be  qualified, 
modified,  and  even  contradicted.  Otherwise 
this  court  might  find  itself  in  the  ridiculously 
helpless  plight  of  bdng  compelled  to  sufiFer 
three  committee  men  to  flnalfy  interpret  and 
construe  statutes  for  it,  and  even  fabricate  facts, 
without  redress.  All  the  cases,  evenrwhere.we 
have  ever  found  forbid  such  a  conclusion,  and 
support  our  contention  as  to  the  entire  com- 
petency of  the  evidence  offered  by  appellants 
on  this  subject. 

See  Pow.  App.  Proo.  chap.  4,  i%  6-11,  and 
cases  cited;  Fzeem.  Jodg.  iiWHetaeq. 

It  cannot  be  malntafaiea  that,  faoweverillegal 
the  attempted  location  may  be  in  some  parts, 
the  other  parts  may  be  sustained  for  the  reasons 

fiven  In  Vommontaealth  v.  Wett  Boston  Bridge, 
8  Pick.  196,  that  the  illegal  pointsare  "so  in- 
dependent of  and  disconnected  with  each  other 
that  a  part  may  be  questioned  and  leave  the  re- 
mainder an  .entire,  beneficial,  and  available 
Judgment,  to  the  purpose  for  which  it  is  in- 
tended." Tlie  caseat  barrather  falls  within  the 
principles  announced  in^(Tf(m  V.  York  County, 
Tt  Ife.  188,  181,  which  cites  the  foregoing  from 
Commonwealth  v.  W^est  Bo*U>n  Bridge,  supra, 
and  adds:  "But  here  the  proceeding!!  were  all 
had  at  one  time,  relate  to  the  same  subject-mat- 
ter,— to  location  of  the  way, — and  are  an  entire- 
ty." 

Mr.  B.  P.  T»pley.  for  defendants,  appel- 
lees: 

The  contention  of  the  appellants  is  that  the 
commissioners  have  no  authority  to  lay  out  a 
highway  over  and  upon  a  town  way. 
.  In  Wateiford  v.  (hford  County,  50  Me.  460, 
the  question  came  distinctly  before  the  court 
whether  a  town  way  was  "substantially  the 
same  thing"  as  a  highway,  and  the  court  held 
it-  was  not.  The  differences  in  many  points 
are  there  alluded  to,  and  are  here  referred  to. 

The  case  of  Sanger  v.  Kenned  County,  26 
Me.  301,  is  much  in  point.  The  joint  boards 
of  commissioners  from  the  counties  of  Somer- 
set and  Kennebec  had  determined  the  location 
of  a  way  extending  into  both  counties.  A  por- 
tU»  of  the  way  thus  detennined  was  over  and 
upon  a  hi^way  already  In  exhrtenoe  in  the 
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county  of  Kennebec.  When  the  seven!  boaidi 
came  to  locate  in  their  several  counties,  the 
commissioners  in  Kennebec  County  did  not  lo- 
cate that  portion  which  had  been  ordered  cm 
and  upon  the  existing  highway,  but  did  tlte  n- 
mainoer.  It  was  held  to  be  the  du^  trf  the 
commissioners  to  lav  out  that  portion  wind 
was  over  and  upon  the  existing  way,  and  tbsl 
the  commissioners,  upon  proper  appUcation, 
were  liable  to  a  peremptory  mandamus  so  to  (kt 

In  the  recent  case  in  ttds  State  of  &iUd  r. 
3foore.  1  Me.  (L.  ed.)  898. 4  New  Eng.  Bepi  9m. 
ibe  location  was  over  uid  apoa  a  town  wmj, 
covering  the  town  way  and  one-half  rod  men 
on  each  ride.  The  court  found  no  difflcnlty  ii 
sustaining  the  location ;  and  held  that  it  becuM 
a  "  new  road,"  and  the  use  of  that  whete  ibt 
town  road  existed  was  a  use  <tf  the  whole  oi 
the  new  road. 

At  the  hearing  before  the  committee,  the  ip- 
pellants  cited  the  case  of  SiU  v.  Gntnty  Qmn. 
62  Me.  836.  That  was  a  case  hsvolyiu  the 
ririit  to  lay  out  a  private  way,  fn  whidi  n  wm 
said  in  the  discusrion  that  a  private  way  could 
not  be  laid  out  over  a  public  way.  But  it  br 
no  means  follows  that  the  reverse  {HOposttioi 
may  not  be  true.  It  would  be  new  doctrine, 
we  think,  in  this  8tate,  to  hold  that  a  pablic 
way  could  not  be  laid  out  over  a  private  waj. 

The  road  commences  at  a  county  road,  ind 
the  authority  in  such  instances  is  now  wdl 
settled. 

King  v.  Letciston,  70  Me.  406;  Aeton  v.  Tort 
County,  77  Me.  128. 

This  court,  in  making  the  appointment  ei 
the  committee,  and  issmng  its  warrant  to  it. 
took  jurisdiction  of  the  matter;  and  ttoould 
not  do  so  rightfidly  if  the  county  commiarioD- 
ers  had  no  Jurisdicttoo.  In  the  appointment  of 
the  committee  was  involved  the  question  oi  tbf 
jurisdiction  and  authority  to  act  in  the  preai- 
Ises,  by  the  county  commlssiooers.  The  com- 
mittee had  no  authority  over  that  questioa- 
Tbat  was  a  queHtion  of  law  not  submitUd  to 
them,  and  already  passed  upon  by  a  oonrt  ot 
competent  jurisdiction. 

Bryan(  y.  Penobscot  County,  1  Me.  (Ucd.) 
848,  8  New  Eng.  Rep.  888. 

The  Special  Law  of  1886,  chap.  497,  coofen 
the  power  of  locating,  constructing,  and 
taining  a  highway  across  Ogunquit  River,  ia 
the  manner  provided  in  Rev.  Stat,  rhsp, 
It  is  to  be  a  highway.   That  can  be  dooe 
county  commismoners  only.   Ciiapter  18  pn- 
Tides  the  mode. 

As  is  said  of  a  rimiUr  provirion  in  the  cm 
of  Bel/a^  V.  Waldo  Omnty,  68  Me.  4S7.  "tlie 
object  and  effect  of  the  statute  waa  simply 
enlarge  the  jurisdiction  and  power  of  At  com- 
missioners over  tidewaters.  •  •  •  TbeLegids- 
ture  intended  to  give  them  pow^  to  lay  oal  i: 
road  over  this  creek  in  the  same  manner  ud' 
by  the  same  proceedings  that  are  required  is 
the  laying  out  of  other  byways." 

In  inhabs-fif  Limerick,  Petitioners,  18  MclM. 
the  court  says:  "It  is  still  a  town  way,  wben 
brought  before  the  commlsrioners  appn' 
from  the  action  of  the  town,  and  they  sre  re- 
quired to  pass  such  judgment  only  aa  the  town 
diould  ttave  done." 

I 

VIrirlnH/'.  .ddivered^the  opiidon  fA  thecoort:  i 
Sometimfii^ar  Jlp(l§^®g^  toad  or  «^ 
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ni  made  from  the  county  road,  near  C.  H. 
Linkfleld'a  store,  to  Ogunquit  River.  The 
Legislature  of  that  year  enacted  a  special  Act 
which  {RDiided:  "A  highway  may  be  laid  out, 
oonatnicted.and  maintained,  m  the  manner  pro- 
rlded  in  Rev.  Stat.  chap.  18,  across  the  tide- 
WBienof  Osooquit  River,  in  the  town  of  Wells; 
bat  not  below  the  southerly  line  of  the  road 
ieadiiuF  from  tbe  county  road,  near  0.  U.  Lit- 
tleeehfs  store,  to  said  river."  Spec.  L.  1886, 
ciup.  487. 

After  this  special  Act  took  effect,  certain  in- 
htbiunts  of  York  and  of  Wells  duly  petitioned 
ibe  coonty  commisaionerfl  to  locate  a  "  high- 
wi3r"frc»D  tbe  countr  road,  near  Littleflcld's 
rtore,  extending  easterly  to  and  over  Ogunquit 
ISrer,  to  bighwater  on  the  ocean  beach.  Ac* 
(onHngly,  after  due  prellminaiT  proceedings 
had,  the  commissioners,  at  their  October  Term, 
1885,  reported  in  favor  of  and  located  the  hij^- 
wvM  prayed  for. 

Ftom  this  location  the  Inhabitants  of  Wells 
duly  imeated;  a  committee  was  appointed, 
who,  after  a  bMrfog,  made  their  report,  where- 
in they  "  affirmed  the  judgment  of  the  commis- 
Boaen,  except  so  much  oi  the  location  of  said 
highway  across  Ogunquit  River  as  lies  below 
ihewHitherly  line  of  the  town  road  leading  from 
dw  coun^  road,  new  C.,H.  Littlefield's  store, 
tonid  rirer,  which  we'rererse,"  specifying 
tbe  portion  intended  to  be  reversed,  extending 
Crom  highwater  mark  194  feet  toward  the  chan- 
nel of  the  river. 

To  tbe  acceptance  of  the  committee's  report 
the  qipellants.  at  the  Sejitember  Term,  1886, 
Ued  three  written  objections,  and  introduced 
mdenoe  which  they  contended  supported  their 
■QegUioiK.  The  presidli^  justice  ovemded 
^  (^jectioiis  and  ordered  the  report  to  be  ac- 
nptcd;  to  whkh  rulings  the  appellanta  alleged 
aoeplioDa  which  are  now  bei<»e  us  for  deci- 
sm. 

t  Tbe  first  objection  is,  in  substance,  that 
Ibe  locatioD  afBrmed  by  the  committee  covers 
*e  identical  ta-ritory  of  the  town  road,  and 
don  not  otherwise  connect  with  any  county 
HMd.  Tbe  answer  is  that  tbe  commissioners 
ud  autbori^  to  locate  a  highway  over  and 
iipon  a  previouslv  existing  town  road,  when 
other  termiDUS  of  such  location  connects  with 
a  county  road  or  highway,  although  the  whole 
of  Eodi  location  is  within  the  limits  of  one  and 
the  Mme  town.  Harknett  v.  Watdo  County,  26 
^-  B6S;  Windltam  v.  Cumberland  Countv,  86 
Me.  408. 410;  Kijig  v.  Lematon.  70  He.'^; 
Mm  y,  TcTk  County,  77'Me.  138. 

2.  That  a  pert  of  ue  highway  located  by  tbe 
l^^^nuaiarioQerB  and  affirmed  by  the  committee 
H  below  tbe  soniherly  line  of  the  town  road 
ineotiooeii  in  the  Special  Act.  The  answer  is 
^the  presiding  justice  did  not  so  find  the 
The  case  comes  up  on  a  bill  of  excep- 
and  Dot  on  report.  The  report  of  the 
"nnce  b  not  legitimately  before  ns.  and  we 
<^utut  revise  tbe  finding  of  facts  at  niai  ^rius. 

tbe  commissioners  had  no  original 
j'fHdictioii  to  locate  a  highway  from  the  coun- 
?jwl,  near  Littlefleld  s  store,  to  Ogunquit 
and  across  Uie  tidewaters  thereof,  nor  do 
acprorisiMis  of  tbe  Special  Act  of  1885  confer 
"xA  Jnrisdiciioo;  and  that  the  committee  had 
*^>iithority  to  affirm  such  unauthorized  loca- 
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Answer:  As  already  seen,  tbe  commissioners 
had  authority  to  locate  a  highway  to  the  river, 
inasmuch  as  one  terminus  was  at  a  county  load 
or  other  highway.  Of  course  the  oommisdon- 
ers  could  not  locate  across  tidewaters  without 
the  authorii^  of  the  Lqdalature;  and  this  au- 
thority the  Special  Act  of  1885  confers.  To  be 
sure  It  does  not  contain  the  words  "county 
ccHnmissioners,"  and  hence  does  not  in  direct, 
express  terms  authorize  that  board  eo  nomine 
to  make  the  location,  as  the  Spec.  Stat.  1846, 
chap.  865,  authorized  tbe  county  commissioo- 
ers  of  Waldo  County  tolocate  a  highway  acron 
Fish*River,  or  as  the  Spec.  Stat  1870,  chap. 
283,  authorized  tbe  county  commissioners  of 
Kennebec  Ooimty  to  build  a  bridge  across  the 
KcDnebec  River.  Nevertheless,  the  special 
statute  of  1885  did  authorize  "a  highway"  to 
be  located  across  the  Ogunquit "  in  we  manner 
provided  by  Rev.  Stat.  chap.  18."  And  "high- 
way may  include  a  county  bridire,  county  road, 
or  county  way."  Rev.  Stat.  chap.  1,  §  6,  ci.  6. 
It  never  means  a  town  way  in  the  statute. 
ClMvet  V.  Jordan,  84  Me.  9, 13.  As  it  author^ 
ized  a  "  highway  "  to  be  located,  and  that,  too, 
"in  the  manner  provided  by  Rev.  Stat.  chap. 
18, — "  and  as  highways  can  only  he  located  by 
county  commisaoners,  under  Rev.  Stat.  c^ap. 
18,  ^  1,— we  perceive  no  difference,  in  tbe  au- 
thority conferred,  between  an  Act  authorizing 
coun^  commissioners  t'n  totidem  verbit  to  locate 
a  highway,  and  an  Act  authoridng  a  "high- 
way to  be  located  "in  tbe  manner  provided 
in  Rev.  Stat.  cbap.  18." 

It  is  also  further  ur|Eed,  under  tbe  third  ob- 
jection, that  tbe  commissioners  did  not,  in  their 
report,  "judge  the  way  to  be  of  common  con- 
venience and  necessity,"  as  required  by  Rev. 
Stat  chap.  16,  g  4;  and  that  the  omission  Is  fatal 
to  their  jurisdiction. 

Answer:  If  this  question  was  raised  at  n<H 
priw,  and  is  open  now.we  are  of  opinion  that 
It  is  not  maintainable,  for,  when  properly  con- 
strued, tbe  report  expressly  recites  that  the 
commissioners  "do  hereby  adjudge  and  deter- 
mine that  common  convenience  and  necessity 
do  require  *  *  *  said  kMation,"— said  location 
being  the  object  of  "require"  as  well  as  of 
"made." 

Bzceptioju  overruled. 

Petarst  Ch.  J.,  Walton*  Libb^*  Fos- 
ter, and  Haak^lf  JJ.,  concurred. 


William  W.  BIRD 
r. 

John  F.  SWAIN. 

1.  An  Mtion  can  not  be  mnlntained  on 
tbe  proaaiM  of  a  minor,  nnlosa  It  baa 
been  ratified  in  writing  after  be  arrived 
at  tbe  age  of  twentF-«ne  years,  ezoept 
for  necessaries  or  real  estate  of  wnloh  be 
retains  the  title. 

3.  Where  tbe  promise  Is  of  the  sound* 
ness  of  a  horse  which  be  sold,  and 
took  a  note  in  part  paynaent,  reoitioff 
that  the  title  of  the  borse  should  remain 
in  tbe  seller  till  the  note  is  paid,  an  in- 
dorseatoBt  i^^on  the  note,  after  at- 
taining his  majorl^,  by  Jbolder, 
"the  within  note  b^gi|fi^XiB@!^ 
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dischaiyethe  property  thereby  secnred," 
—would  not  be  coDstnied  as  a  ratifica- 
tion in  writing  of  the  promise  as  to 
sonndness. 

(Oxford  Decided  November  80.  1887.) 

ON  exceptions  by  the  plaintiff.  Overruled. 
Tbe  opinion  atetes  the  case  and  material 
factR. 

Mr.  S.  F.  Gibson,  for  plaintiff: 

In  Boody  r.  McKenney,  38  Me.  535.  tbe  court 
tells  OS  wbat  is  a  ratification  or  affirmance  of 
a  contract  like  Uiis  one,  when  the  minor  bas 
during  bis  infancy  sold  and  delivered  personal 
propCTly:  "When  tbe  contract  was  executed 
by  his  receiving  payment,  it  is  obvious  that  he 
can  receive  no  benefit  by  acquiesence;  and  it 
alone  does  not  conflnn  the  contract.  When 
tbe  cootrnct  remains  unexecuted  and  be  holds 
a  bill  or  note  taken  in  payment  for  the  prop- 
erty, if  he  should  collect  or  receive  the 
money  due  upon  it,  or  any  part  of  it,  that 
would  affirm  the  contract" 

See  8  Me.  405;  1  Me.  11;  6  Me.  80;  84  Me. 
594;  66  Me.  102. 

In  70  Me.  the  court  says:  "Without  a  fur- 
ther citation  of  authorities  it  seems  to  be  es- 
tablished as  a  general  rule  that,  when  an  in- 
ixaX  enters  into  a  contract,  and,  after  becom- 
ing of  age,  receives  tbe  benefit  from  it,  or  by 
virtue  of  it  does  an  act  which  is  an  injury  to 
the  other  party,  be  thereby  ratifies  it." 

The  couit,  in  Robinson  v.  Weeks.  66  Me.  102, 
says  that,  in  order  for  a  minor  to  avoid  his 
contracts  that  are  voidable  by  him,  he  should 
be  held  to  place  the  party  with  whom  be  deals 
flubetantialiy  in  atatu  quo. 

Memv.  BomreoAStearnstfordefendant: 

The  case  of  Boody  v.  McKenney,  38  Me.  617. 
cited  by  plaintiff,  undoubtedly  states  the  com- 
mon law  upon  the  question  of  satisfaction,  and 
if  that  case  were  to-day  tbe  law  of  the  State 
this  defendant  would  make  no  further  conlesl; 
but  the  decision  in  2S  Me.  517,  was  made  be- 
fore the  meeting  of  the  Legislature  of  1845, 
and,  in  Pub.  Laws  1845.  chap.  166,  we  find 
our  present  statute  (Ber.  Stat.  chap.  Ill, 
in  substantially  the  same  language  as  it  exists 
today. 

Virir^  delirered  the  opinion  of  the 
court: 

Tbe  plaintiff  counted  on  an  alleged  verbal 
contract  wherebr  the  defendant  warranted  a 
horse,  which  hebaigained  and  delivered  to  tbe 
plaintiff,  on  November  13, 1884.  tobe  "all  right 
and  good  to  work." 

The  defendant  pleaded  infancy. 

By  agreement,  the  action  was  referred  by 
rule  of  court.  The  referees  reported  in  sub- 
stance that,  on  the  day  named,  the  defendant, 
being  then  more  than  twenty,  but  less  than 
twenty-one,  years  of  age,  bargained  and  deliv- 
ered to  the  plaintiff  a  borse,  receivingtherefor  a 
cow,  a  pair  of  steers,  and  tbe  plaintiff's  note  for 
$65,  on  six  months,  in  which  it  was  stipulated 
Uiat  the  horse  should  remain  the  defendant's 
property  until  the  note  was  fully  paid.  After 
maturity  tbe  note  was  paid  to  the  defendant, 
who  then  had  attained  bis  majority. 

The  referees  made  an  alternative  report  that, 
if  the  ac^on  is  maintainable,  they  And  a  prom- 
64S 
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ise,  and  assess  damages  at  $25;  otherwise  » 
promise.  The  referees  find  no  ratification  ii 
writing.  The  report  of  tbe  referees  was  ac 
cepted  and  judgment  ordered  for  the  defend 
ant,  whereupon  the  plaintiff  alleged  exoep 
tions. 

We  arc  of  opinion  that  tbe  exoeptioo 
must  be  overruleo.  Rev.  Stat.  chap.  Ill,  §  3 
provides  that  no  action  shall  be  maintainei 
on  any  contract  made  by  a  minor,  unless  be 
or  some  pteraon  lawfully  authorized,  ratified  i 
in  writing  after  he  arrived  at  the  age  of  twenty 
one  years,  except  for  neceaaaries  or  real  cs 
tate,  etc. 

No  fact  found  b^'  the  referees  brings  tb 
case  within  the  provisions  of  tbe  statute.  Tbi 
early  authorities  cited  by  tbe  pluntitf  drdtn 
the  common-law  rule  oi  ratification,  and  thi 
cases  were  decided  before  the  statute  ahovi 
mentioned  was  enacted  in  1845.  Don*  v 
Dudley.  70  31e.  386,  related  to  real  esuta 
which  ia  an  exception  expressly  mratioiMd  ii 
the  statute. 

Even  if  the  indorsement  on  the  note, — "tbi 
within  note  being  paid,  I  hereby  dischajge  thi 
property  thereby  secured," — was  ai^ed  by  th* 
defendant  after  he  became  of  age.  it  cannot  be 
construed  as  a  "ratification  in  writitng"  of  the 
alleged  warranty  of  the  hwse. 

Exeeptient  tmrnUed. 

Peters,  Ck.  J.,  Wftlten.  Zabber*  ^ 
ter,  and  Haakellt  J  J.,  concurred. 


Samuel  E.  LITTLEHAI^ 

V. 

St^en  P.  LITTLEFIELD. 

A  new  trial  will  not  be  cnuUed.  oa 
tion  of  the  plalatUT.for  an  alleged 

error  in  a  surveyor's  report  in  the  ease, 
when  the  surveyor  was  a  witness  for 
the  plaintiff  at  the  trial,  and  testified 
to  tbe  same  fact,  and  the  proposed 
correetion  of  the  alleged  error  isin- 
conalatent  with  the  aeeI»r*tlon  !■ 
the  plaintiff^  writ. 

(Androscogaia  Decided  NoveUb^  30,  UK.) 

ON  motion  for  new  trial  by  the  plaintiff. 
Orerruled. 

The  following  is  the  special  motion  ref erred 
to  by  the  court: 

Motion  for  a  new  trial  on  th^  following  rea- 
sons: Frederic  Danforth,  tbe  surveyor  tp^ 
pointed  by  the  court  to  make  a  survey  aw 
draw  a  plan  of  the  land  in  question  bttweei 
the  plaintiff  and  defendant,  and  suiToundin; 
lands,  made  the  following  mistakes,  to  wit:  tbal 
tiie  course  of  the  line  as  claimed  bv  the  plain- 
tiff is  south  OOi  degrees  east,  wnm  fo  fiet 
it  Is  south  60  degrees  and  50  minutes  euLi 
And  Mr.  Danforth.  on  the  stand.  stMed  tbtf 
the  distance  from  Plummer's  fence  to  tbe  cen- 
tre of  a  stone  in  the  centre  of  a  40-foot  stnet 
was  31  feet  and  6  inches,  when  in  fact  it  Is  only 
30  feet  and  4i  inches..  And  Mr.  Danfortb,  on 
the  stand  in  court,  gave  the  distance  of  all  tbe 
posts,  east  of  stone  and  posthole  and  between 
the  ctmierpost  in  tbe  southeast  fonxv  of  |dain- 
tiiTs  laod,;|i^ye^43l^pOgfew. 


017. 


Palmer 


T.  MOBSB. 


809 


!Kt  Hr.  DaDfcwtli  did  not  measure  but  8  of 
in  posts  rebtiTe  to  the  blue  lioe. 

S.  K.  Litttebaie. 

jrr.SwMielK.iattiefleld,plalDtiff,pro<e. 

Memn.  Smvmg9  ft  Oakes,  for  defendant: 

Per  Cariam: 

The  (luestton  presented  to  the  jury  was: 
Where  is  the  true  line  between  tbe  adjoining 
lotEof  the  parties?  The  original  line  was  cre- 
ited  in  18^,  and  that  aod  the  subsequent  deeds 
IxhuhI  tbe  lots  by  the  respective  abutters.  In 
VSil  the  defendant  erected  a  brick  building. 
Tbeowner  ol  tbe  adjoining  lot  made  no  claim 
Ihtt  »aj  pert  of  the  building  was  on  any  land 
oUier  than  its  owner's.  The  plaiutifF  purchased 
inl884,aiid  thereupon  claimed  tbatafew  in- 
dies of  the  defendant's  building  was  over  the 
tme,  ud  soon  commenced  this  action.  He  had 
a  trial  with  able  counsel  to  try  it.  He  takes 
no  exc^ons  to  the  rulings  of  the  presiding 
jostice. .  We  have  patiently  listened  to  .and 
appredated  his  lengthy  argument,  and  care- 
fuUy  ie-«umined  the  report  of  the  evidence, 
iod,  while  we  do  not  feel  entirely  sure  that 
tbe  Terdict  is  right,  we  are  satisfi^  that  it  is 
nipporterl  by  the  evidence  on  tbe  part  of  the 
defendant,  and  that  tbe  general  motion  must 
beovermled. 

The  wecial  motion,  pardoning  its  want  of 
fam  and  subatance  to  tbe  inexperience  of  the 
fdiintiff.  and  considering  it  as  if  properly 
mide,  must  also  be  overruled.  The  alleged 
error  as  to  tbe  course  of  the  line  claimed  by  the 
[dtintiff  is  inconsistent  ^vitb  the  amended  de- 
dandon,  to  which  the  defendant  pleaded,  and 
on  Thich  the  case  was  tried.  Moreover,  the 
fitness  by  whoee  testimony  the  alleged  error 
B  proved  under  tbe  motion  waa  a  witness  for 
tbe  pUintifl  at  the  trial,  and  testified  to  the 
■ame  fact,  and  tbe  remaining  facts  set  out 
ID  the  motioa  aeem  to  have  been  known  lo  the 
plaintiff  at  the  time  of  the  trial. 

ovfrrulcd.   Judgment  on  the  verdict. 


John  E.  PALMER 

V. 

John  S.  HORSE. 

1.  When  tbe  defense  to  an  action  on  a 
promissory  note  ia  the  statute  of  Ilml- 
tations,  the  time  during  which  the  de- 
undaot  resided  outside  of  the  State 
will  be  deducted  from  the  whole  num- 
berof  years  the  note  has  run,  and  if  the 
liaUnTO  is  less  than  six  years  the  action 
»iB  be  maintained. 

^  Facts  stated  upon  which  the  court 
uU  that  tbe  de&adaat  had  resided 
ia  another  State. 

(Cunrtterlud  Decided  Kovember  80, 1887.) 

[JN  report.  Judgment  for  plaintiff . 
y  Anumpsit  on  a  promissory  note  dated  at 
rortlaDd,  Maine,  January  1,  ISTT,  for  $37.  a5,and 
Jjww.  The  writ  was  dated  October  5,  1886. 

plea  was  general  iaaue  and  brief  state- 
■MDtKttbguptheStatuteofLlmitationH.  Tbe 
PwDtiff  by  oonnier  Inief  statement  alleged  that 
defendant  had  resided  in  Boston,  Mass., 
irom  Jamiaiy  i,  tm,  UU  March  1, 1886. 


The  report  stated  the  following  facts: 
John  S.  Morse,  (be  defendant,  an  unmarried 
man  who  bad  btuirded  with  his  parents  in  PorU 
land,  and  had  been  in  the  employ  of  the  plain- 
tiff, prior  to  January  1,  1874,  between  said  date 
and  January  1,  1877,  left  Portland,  and  went 
to  Boston  to  enter  into  the  employ  of  Bowditch 
&  8killing8,  of  Boston,  wholesale  milliners. 

He  was  hired  by  ihem  by  the  year,  working 
a  part  of  the  time  in  their  store  in  Boston,  and 
tbe  rest  of  tbe  time  truvelin^  as  a  salesman  for 
them  in  Massachusetts,  New  Hampshire,  and 
Maine. 

In  1879  he  left  their  employ  and  vent  to 
work  for  Moore.  Spaulding.  &  Co.  of  Boston, 
in  tbe  same  business  and  in  the  same  Way,  and 
under  substantially  the  same  arrangements  as 
with  Bowdilch  &  Skillings!  He  was  in  theem- 
ploy  of  Moore,  Spaulding,  &  Co.  continuously, 
in  their  store  and  on  tbe  road,  until  February 
1,  1886.  He  then  left  them  and  went  into  the 
the  employ  of  Plympton  &  Fiske,  of  Boston, 
same  business,  same  arrangements,  and  same 
duties  as  with  the  two  firms  above  named.  He 
worked  for  them  a  few  months,  then  left  them 
and  went  into  business  for  himself  in  Lewiston, 
Me. 

Said  Morse  has  never  married  and  has  no 
family.  He  is  thirty-three  years  of  age,  was 
not  emancipated  prior  to  obtaming  bis  majority, 
but  had  obtained  his  majority  when  he  left 
Portland  and  went  to  Boston. 

During  the  ten  years  or  more  that  he  was  in 
business  in  Boston  continuously,  hp  had  a  room 
there  which  he  hired  furnished,  which  he  re- 
tained constantly,  leaving  in  It  his  personal 
effects,  clothing,  and  ornaments,  whenever  he 
was  absent  from  Boston.  He  had  no  furniture  - 
of  hU  own  in  this  room. 

The  name  of  the  defendant,  ScAva  8.  Morse, 
has  never,  since  the  time  of  the  signing  of  this 
note,  January  1,  1877,  been  given  to  the  assist- 
ant assessors  of  Portland,  as  a  resident  of  Port- 
land, in  answer  to  tbeir  inquiries  of  his  parents 
at  their  home  fn  Portland  for  the  names  of  all 
residents  of  Portland  who  lived  or  boarded  at 
their  house.  Said  Morse  has  never  voted  or 
paid  a  tax  in  either  Portland  or  Boston,  nor 
has  his  name  ever  been  upon  the  voting  lists  or 
upon  the  assessors'  book  in  the  city  of  Portland. 

The  defendant  was  assessed  a  tax  in  the  city 
of  Boston  in  the  years  1877,  1878,  1880,  1881, 
1888, 1884.  In  1877  he  was  notified  thatbehad 
been  assesaed,  went  to  tbe  asseesors  and  freed 
himself  from  tbe  lax  which  had  been  assessed. 
It  is  admitted,  if  the  court  rules  that  it  is  com- 
petent, that  at  this  time  be  claimed  to  the  asses- 
sors at  Boston  that  he  was  not  a  resident. 

When  he  has  been  traveling,  during  the  time 
since  he  first  went  to  work  for  Boston  firms, 
he  has  invariably  registered  at  hotels  as  of 
"Boston."  It  is  admitted  that  it  is  tbe  habit 
of  commercial  travelers  to  re^ster  as  of  tbe 
place  where  their  employers  are  located,  and 
that  defendant  would  testify  that  be  so  regis- 
tered in  accordance  with  that  custom. 

In  his  father's  house  is  a  room  which  has  all 
the  time  been  set  apart  as  his,  in  which  he  has 
always  kept  clothing  and  furniture. 

He  went  to  Boston,  when  he  went  to  enter 
into  the  employ  of  Bowditch  &  Sfcillings,  to  en- 
gage in  bitMness  as  aforesaid,  and  withjnit  any 
demiite  hitentionof  retaniii^|9^9|^^l4^lQ(iu» 
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would  testify  that  he  conthmed  to  regard  Port- 
land as  his  borne. 

He  has  not  alvays  stayed  at  his  father's  house 
when  he  has  been  in  Portland  durioKsald  time, 
but  has  stayed  frequently  at  tJie  Preble  House, 
a  hotel  in  said  city,  where  he  has  inrariably 
registered  as  John  8.  Morse,  Boston.  He  so 
stopped  there  when  going  through  the  city,~ 
genially  at  night,  if  not  always:  and  if  in  the 
city  for  any  length  of  time  he  went  to  his 
firther's  hous& 

Qe  has  been  accustomed  to  spend  bis  raca- 
tions  at  his  father's  house  at  Portland. 

Mr.  P.  V.  Chase,  for  plaintiff: 

Under  this  statute  the  word  "residence"  is 
not  sTDonymous  with  the  w(vd  "dwelling- 
place  or  "home." 

Drm  r.  Drew,  87'Me.  898. 

"Inhabitancy"  and  "residence"  do  not  mean 
precisely  the  same  thing  as  "domicile"  when 
the  latter  term  is  applied  to  succession  of  per- 
sonal estate;  but  they  mean  a  fixed  and  per- 
manent abode,  a  dwelling-place  for  the  time 
being,  as  contradiBtinguisfaea  from  a  mere  tem- 
porary localitv  of  existence." 

Ihid.,  citing  8  Wend.  184. 

In  Oorinth  v.  BratUey,  Si  Me.  640,  a  pauper 
case,  the  Instructions  required  that  the  juty 
should  find,  in  ord^  to  retain  the  reridenceleft, 
that  the  pauper  should  form  and  retain  in- 
tention of  leaving  for  such  temporary  purpose, 
and  'of  returning. 

See  North  Yarmouth  v.  Wett  Gardiner,  58 
Me.  210. 

A  single  naked  intent  to  retain  one's  former 
home  Is  not  sufficient  There  must  be  some 
outward  indicia  of  that  Intent,  something  by 
which  others  interested  might  hare  someproof 
of  his  residence. 

Holmes  v.  Gtwm,  7  Grav.  299. 
•  In  Whitney  v.  Sherbom',  12  Allen,  111,  it  is 
held  sufTlcieDt  to  break  up  one's  residence,  ur  ac- 
quire a  new  one,  if  he  resides  in  the  new  place, 
with  the  intention  of  remaining  there,  an  indef- 
inite time,  and  without  any  fixed  purpose  of 
returning  to  bis  fo^er  place  of  abode. 

See  also  Thomdike  t.  Boston.  1  Met.  346; 
Sears  v.  Boston,  Id.  260;  Mead  v.  Boxborough, 
11  Cush.  368;  Camoe  v.  Freetown,  9  Gray,  860; 
HtU  V.  Fuller.  14  Me.  121. 

If  a  man  is  unmarried,  tliat  is  generally 
deMned  the  place  of  his  domicile  where  Iietraos- 
acts  his  business,  exercises  his  profession,  or 
assumes  and  exercises  mtmlcipal  duties  or  prlv- 
il^es. 

Story,  Couf.  L.  §  47;  SomerviUey.  Bomerville, 
6  Ves.  750. 

If  one's  residence  out  of  the  State  was  but 
temporary,  yet,  if  the  time  of  his  proposed  re- 
turn is  indefinite,  he  retained  no  domicile  in 
the  State,  and  therefore,  evenupon  the  strictest 
construction  of  the  statute,  was  absent  from 
and  resided  out  of  the  State. 

Sleeper  v.  Paige,  15  Gray,  860.  See  Putnam 
V.  Johnson,  10  Mass.  601. 

Halleti  v.  Bastett,  100  Mass.  170,  was  a  case 
on  the  Statute  of  Limitations.  Bee  also  Orfenc 
T.  Windham,  18  Me.  2S7:  WiWraham  v.  Ludlow. 
99  Mass.  591;  We^  Boyl^n  v.  Sterling,  17 
Pick.  128. 

The  plaintiff  objects  to  the  admission  of  the 
evidence  that  Morse  claimed  to  the  assessors  of 
Boston  thathewas  notareddait,ODthegronnd 
644 
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that  it  was  A  mere  declaration  In  his<nni  intoi 
est,  and  did  not  accompany  any  act  which  wooM 
be  admissible, — that  it  was  not  a  part  of  the  n 

geata. 

Wright  y.  Boston,  136  Mass.  161;  Tkem^ 
V.  Boston,  1  Met.  247. 

The  burden  of  proof  is  upon  the  defendant 
since  he  claims  that  his  residence  was  elsewher 
than  where  he  actually  was. 

North  Tarmoutk  v.  Wegt  Gardiner,  58  He 
210;  Ennit  t.  Bnttth,  55  U.  S.  14  How.  4S 
(14  L.  ed.  468). 

Messrs.  Bava^  *  Oak«B.  for  defendant 

Where  did  the  defendant  consider  his  red 
dence  or  home  to  be  during  the  time  when  b 
was  a  clerk  in  Boston? 

In  construing  the  Maine  statutes  these  woidi 
"residence"  vaa.  "hmne"  are  held  to  be  qrnoD 
ymous. 

26  Me.  ei;  87  Me.  889;  48  Me.  406;  48  He 
882;  51  Me.  540;  58  Me.  207. 

This  case  comes  very  nearly  under  the  sun 
condition  as  that  of  the  contractorwho  lefttbi 
State  for  some  months,  to  fulfil  certain  coo 
tracts,  returning  afterwards;  and  it  was  bdd 
that  he  did  not  change  his  resid^ice. 

88  Me.  171. 

The  burden  is  on  the  plaintiff  In  this  case  u 

show  a  change  of  residence. 
87  Me.  889. 

The  residence  of  the  defendant  is  admitted 
to  be  originallT  at  Portland.  This  resideiia 
continues  until  another  is  acquired,  and  it  ti 
for  the  plaintiff  to  establish  bis  claim  that  i 
new  residence  in  Boston  took  the  place  of  thai 
which  he  had  in  Portland. 

86  Me.  4S8;  50  Me.  475;  5S  Me.  165;  6S  He: 
117. 

To  constitute  this  change  there  must  be  diowi 
both  (1)  actual  change;  (2)  intention  to  dban^ 
Simply  going  from  a  place  without  definite  in- 
tention when  one  will  return  is  not  auffident: 

58  Me.  207;  6i;Me.  467;  66  He.  186;  6S  He. 
229;  78  Me.  877. 

Even  so  grave  an  act  as  the  descriptiMi  ol 
oneself  in  a  will  as  "of  the  city  uid  State  ol 
New  York,"  has  been  held  not  to  be  snffldeol 
to  fix  the  domicile  of  the  party  there. 

52  Me.  165. 

As  to  bis  statement  to  the  assessors  at  Btx^o 
in  1877,  in  regard  to  bis  residence  at  that  time, 
as  a  fact,  showing  what  he  actuaUy  had  ii 
mind  at  the  time,  it  is  admiarible.  This  w« 
before  this  suit  was  in  contemplation,  and  st 
that  time  could  have  apparently  had  no  effect 
upon  the  plaintiff's  rights.  So  far  as  this  sott 
is  concerned,  it  was  not,  that  time,  a  declani 
tion  in  the  defendant's  interest. 

78  Me.  877;  58  Me.  216;  47  Me.  VI;  81  He. 
857. 

Per  Curiam 

On  acareful  examination  of  the  report  in  Ibit 
case,  we  have  come  to  the  conclusion  that  tbei 
plaintiff  has  sustained  the  allegations  in  his  rey^ 
plication,  and  that  the  defendant  did  "  midf"! 
in  Boston  within  the  meaning  and  intoit  of^ 
Rev.  Stat.  chap.  81,  §  108.  Dedactin^  tbe 
number  of  years  during  which  be  tlien  resided, 
the  action  is  not  barred  by  the  Statute  id  lim-i 
itations.  ' 

Judgment  for  plaint^ for  amount  cf  the  •ek 
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RoBooe  PERLEY 
e. 

Edwaid  C.  CHASE  et  al. 

Tbe  Mwigihcor  of  land  has  no  ria-lit  to 
eat  and  sell  the  Im^  aftar  feraeloaDi>«» 

tboogh  in  poeaeasioD. 

(Cumberland— — Decided  November  80, 1887.) 

Off  ezoepdoiw  by  defendants.  SiMiined. 
The  opinion  states  tbe  case  and  material 
ficta. 

Mr.  Oaor^  M.  Seidera,  for  defendants: 

AnKMie  others,  there  are  two  points  around 
which  the  reasons  for  the  exceptions  to  the 
judge's  cb&rge  ehister,  to  wit:  (1)  the  tenancy 
of  the  mortgagor,  Perlej,  after  the  foreclosure 
process  by  publication  was  completed;  (2)  the 
ri^  of  a  tenant  at  sufferance  to  crops. 

1.  Under  the  first  point  to  be  considered, 
ibere  is  no  question  as  to  the  kind  of  tenancy 
PeriCT  held  after  the  foreclosure  by  publica- 
tion had  ran  out  and  the  time  for  redemption 
had  expired.  He  was  a  tenant  at  sufferance,  as 
the  nesiding  Justice  correctly  ruled. 

6B.  A  A.  604;  Bharsw.  Bl.  bk.  2,  p.  149,  note 
14. 

%  Tbe  law  as  tothe  rights  of  atenantatsuf- 
fennce  is  clear.  He  has  no  rights.  Hefsslm- 
plj  there.  He  has  no  legal  right  to  dispose  of 
tu  crops;  he  cannot  dictate  to  the  owner  of 
tbe  property  the  time  of  his  holding,  not  for  an 
intant,  enept  that  he  mav  have  reasonable 
time  to  get  his  goods  away  from  the  premises, 
tftcr  foreclofiure  has  been  completed;  and  he  is 
not  entitled  to  a  notice  to  quit.  If  he  plows, 
Kwa.  and  plants,  he  does  it  at  his  own  risk,  and 
becsoflnd  nofault  if  theownerof  the  premises 
steps  m  sod  gathers. 

Virgm,  J.,  sa^  in  Oilman  v.  Willt,  66  Me. 
275:  "  The  relation  of  mortgagor  and  mortga- 
ge is  not  that  of  landlord  andtenant." 

Bmi  V.  EheOl,  46  Me.  270-279. 

EmUements  do  not  include  grass,' except 
when  it  is  sowed  anmially.  It  Is  a  part  of  the 
freehold. 

Sbamf .  Bl.  bk.  122,  and  notes;  1  Cruise, 
Dig.  363;  1  Washb.  Real  Prop.  §  102,  and  cases 
died. 

Where  one  by  his  labor  on  another's  proper- 
ty wrongfully  or  by  mistake  changes  its  form, 
he  thereby  gains  no  title  to  it  in  its  new  shape. 

Bettiv.Lee,S  Johns.  848;  SiUburv  t.  Me- 
Oom,  4  Den.  8^;  Eaton  v.  Lgnde,  15  Mass. 

The  refusal  to  correct  the  error,  as  pointed 
rat  to  the  court  by  the  attorney  for  the  def  end- 
■nU,  n  good  grounds  for  exceptions. 

Sbpteiuim  t.  nayer,  68  He.  148. 

Verdicts  for  excoslTe  damages  will  be  set 
Mide  wlien  it  appears  tbe  Jury  acted  under 
■oowUas  oriim>roper  influence. 

KimbaU  v.  Bath,  88  Me.  219. 

PHley  was  a  deeply  interested  party  to  this 
nit,  sod  the  only  witness  on  whose  teslimonv 
the  verdict  could  have  been  rendered.  Such 
M^g  tbe  case  the  verdict  should  not  stand. 

<3  Me.98. 

Tbe  preponderance  of  evidence  is  greatly  in 
favor  of  the  defendants,  and  for  tlut  reason 
the  Todict  should  not  stand.   There  is  a  mcnnl 
«TtsiQty  that  the  Jury  erred  in  Its  verdict. 
1  Ms. 


02  Me.  128. 

Where  the  verdict  is  dearly  against  Oie 
weight  of  evidence,  it  should  be  set  aside,  al- 
though evidence  was  given  on  both  sides. 

jmer  T.  Baker,  20  Pick.  286;  Ourti$  v. 
Jaekton,  18  Mass.  507. 

When  a  verdict  is  clearly  against  the  weight 
of  evidence,  it  will  be  set  aside,  and  anew  tnal 
granted. 

ifayneU  v.  SuUivan.  67  Me.  814. 

Metrrs.  Trmah  A  Lmrrabee,  for  olaintiff : 

The  instructions  of  the  presiding  judge  as  to 
the  riffht  of  a  mortgagor  in  possession,  undis- 
turbed, to  the  crops  when  harvested,  were  oor^ 
rect. 

See  Teal  v.  Walker,  111  U.  8.  243  (28  L.  ed. 
415),  and  cases  therein  cited;  Noi/e$  v.  Rich,  62 
Me.  115;  WOderv.  BouffAton.lVick.Sl;  Botton 
Bank  y.  Bied,  8  Pick.  459;  Taylor.  Land.  AT. 
§  64;  1  Jones,  Mort.  §g  667,  670,  672;  Tucker 
V.  Keeter,  AYt.  m. 

Vir^rin,  J.,  delivered  tbe  opinion  of  the 

court: 

Assumpsit  for  the  stipulated  price  of  a  cer- 
tain quantity  of  hay  which  the  plaintiff  sokl 
and  ddivmd  to  the  defendants  m  the  spring 
of  1886. 

The  hay  was  cut  and  harvested  by  the  plain- 
tiff in  the  haying  season  of  1865,  on  land  once 
held  by  him  as  mortgagor,  and  which  he  con- 
tinued to  occupy  until  wter  the  sale  and  deliv- 
ery of  the  hay,  although  his  right  to  redeem  the 
premises  on  which  it  grew  had  been  forever 
foreclosed  in  March,  previous  to  the  cutting. 
After  the  ddivery  to  the  defendants,  they  were 
forblddra  by  the  holder  of  the  foreclosed  mort- 
ga^  to  pa^  any  person  other  than  himself,  he 
claiming  title  thereto. 

One  of  the  disputed  questions  of  fact  at  the 
trial  was  whether  the  plaintiff,  when  he  com- 
menced to  cut  the  hay,  at  some  place  other  than 
the  form  on  which  it  grew,  agreed  with  the 
holder  of  tbe  mortgage  to  cut  it  for  him  at  a 
stipulated  price. 

The  judge  instructed  the  jury,,  in  substance, 
that  when  tbe  mortgagee  simply  allows  the 
mortgagor  to  continue  m  possession  after  tbe 
right  of  redemption  has  expired,  then  the  mort- 
gagor while  thus  in  possession,  in  the  absence  of 
any  agreement  to  the  contrary^  and  of  any  tak- 
ing possession  by  the  mortgage,  has  the  right 
to  gather  the  annual  crops  and  dispose  of  them 
as  he  sees  fit.  But  if,  before  tbe  hav  was  cut, 
the  plaintiff  agreed  that  it  should  belong  to  tbe 
holder  of  the  mortgage;  or  if  be  agreed  to  cut 
it  for  him;  or  if  the  bolder  of  the  .mortgwe 
claimed  it,  and  the  plaintiff  acceded  to  the 
claim  and  cut  it  in  pursuance  thereof, — then  it 
became  the  property  of  the  holder  of  the  mort- 

'^'fbe  jury  found  for  the  plaintiff,  and  tbe  de- 
fendants challenge  tbe  soundness  of  tbe  ruling. 

Eliminate  tbe  fact  of  foreclosure  from  the 
instruction,  and  the  defendants  could  not  be 
aggrieved;  for  the  authorities  generally  concur 
in  holding  that,  so  long  as  the  mortgagor  is  al- 
lowed to  remain  in  possession  without  an  entry . 
by  the  mortgagee,  although  there  has  been  a 
breach  of  the  condition  of  tbe  mortgage,  the 
mortgagor  is  entitled  to  receive  tbe  rents  and 
profits  to  his  own  use.  and  is  not  liable  to  ac- 
count therefor  to  the  mortgagee.r^ovM  v. 
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Sieh,  53  Me.  116;  Ttal  t.  Waiitr,  111  U.  S. 
249-350  (28  L.  ed.  416). 

But  this  proposition,  unlike  the  Instnictlon 
comididDed  of,  is  predicated  of  a  Bubsistiog 
mortgage,  and  of  theconsequentrelationof  mort- 
gagor and  mortgagee  before  forecloBure.  For, 
when  the  forecloHure  becomea  perfected,  the 
mortgage,  if  the  premisen  are  of  sufflcient 
value,  thereby  becomes  paid  {Ilurd  v.  Coie- 
man,  42  He.  182;  Morse  v.  Merritt.  110 
Mass.  468),  ceases  to  exist,  and  the  title  of  the 
mortgagor  becomes  extinguished,  leaving  the 
title  Id  the  mortgagee  absolute  and  indefeasi- 
ble. "  Until  foreclosure  or  possession  taken 
by  the  mortgagee, "  sa^  Jones  {Mort.  §  697), 
"the  mortgagor  is  entitled  to  emblements," — 
implying  mat,  after  the  happening  of  either 
foreclosure  or  possession  by  the  mortgagee, 
the  emblements  belong  to  the  tatter.  1 
Washb.  Beal  Prop.  120,  |2l,  and  cases  there 
dted. 

As  before  seen,  when  the  right  of  redemption 
has  become  "  forever  foreclraed,"  the  relation 
formerly  existing  has  become  extinguished; 
and  if,  without  any  agreement,  express  or  im- 
plied, the  former  mortgagor  continues  in  pos- 
session  after  the  determination  of  the  particular 
estate  1^  which  he  orij^naliy  gained  It,  he 
therein  nings  himself  witliin  the  definition  of 
a  tenant  at  sufferance  (4  Kent,  Com.  116;  1  Co. 
Litt  650:  2  Bl.  Com.  ISO;  1  Washb.  Real 
Prop.  584,  f2:  LiringHon  v.  Thnnw,  12  Barb. 
484);  and,  if  a  tenant  at  sufferance,  he  is  not 
entitled  to  emblements  (Doe  v.  Turner,  7  Mees. 
&  W.  226;  1  Washb.  Real  Prop.  121,  ^  4); 
and,  if  be  were,  emblements  do  not  include  the 
grass,  which  is  not  an  annual  crop  (1  Waahb. 
Real  Prop.  119,  g  4). 

But  if  we  take  the  view  which  is  the  most 
favorable  to  the  plaintiff, — that,  inasmuch  as 
the  plaintiff  was  allowed  to  coDtinue  in  posses; 
doD  for  more  than  one  year  after  the  foreclos- 
ure had  become  absolute,  and  to  cultivate  and 
harvest  the  crops  for  the  season  of  1886,  and 
that  (as  suggested  by  Parke,  B.,  iu  D»e  v. 
Turnffi\  supra)  "  slight  evidence  would  proba- 
bly satisfy  a  jury  that  a  tenancy  by  sufferance, 
in  which  the  tenant  is  not  entitled  to  the  fruits 
of  his  own  industry,  as  he  has  no  right  to  em- 
blements, would  not  long  be  continued;"  and 
that  a  tenancy  at  will  might  be  inrerred  by  a 
jur^  from  the  acts  of  the  patties,— still  the 

ftlamtiff  would  not  then  be  entitled  to  the  bay, 
t  being  no  part  of  the  annual  crops.  Or,  if 
we  adopt  the  view  of  the  court  in  Allen  v.  Car- 
penter, 16  Mich.  88,  and  bold  that,  where  a 
purchaser  under  a  foreclosure  sale  suffered  the 
mortgagor  to  occupy  the  premises  without  in- 
terruption for  three  months,  and  in  the  mean- 
time to  go  on  and  manage  the  premises  and 
plant  crops,  he  had  a  right  to  claim  them  as 
emblements,  still  he  would  gain  no  right  to  sell 
the  hay  off  the  land. 

In  the  absence  of  any  express  or  implied 
agreement  for  holding  over,  the  plaintiff  has 
no  reason  to  complain,  for  he  pays  no  equiva- 
lent by  way  of  rent.  He  has  taken  the  crops 
which  he  raised,  and  no  question  is  raised  as  to 
them. 
Btieptiong  mttained. 

Peters.  Gh.  J.,  Walton.  Libbey.  Foe* 
tertand  Haskell.  JJ.,  cracurred. 
•646 


-SuF.  JuD.  Ct.  of  Mahtb.  1897^ 
Howard  W.  6AHAGE 

Susie  A.  HARRIS  et  at. 

1.  Equity  can  sot  be  malatmlned  1^  one 
not  in  poaeeeaion.  to  remove  a  eland 

from  bis  title,  held  by  the  traant  by 
virtue  of  a  levy  of  a  judj^ent  allured  to 
be  fraudulent  and  collusive,  if  the  com- 
pl»inant  fkiU  to  prove  the  fr»ad. 

2.  In  such  a  case  the  bill  will  be  dlemlaeed 
witiioat  prejadiee. 

(AndroBcomrtn  Decided  Deoraaber  S.  UST.! 

ON  repdrt  on  bill  iu  equi^.    Bill  dUmimd. 
The  opinion  sufficiently  states  the  facta 
Mmra.  SaTSM  At  Oakes.  for  plaintiff: 
To  all  mere  formal  defects,  the  denniner 
must  be  special. 

[^ughton  V.  Harden,  68  Me.  208. 
The  decisions  are  divided  as  to  whether  thi* 
defect  is  demurrable. 
1  Dan.  Ch.  Pr.  562.  note  6. 
It  is  clearly  amendable,  and  has  been  amend- 
ed by  leave  of  court. 

As  to  the  allegation  that  complainant  bw 
plain,  adequate,  and  complete  remedy  at  law. 
That  he  has  such  a  remedy  cannot  be  pre- 
sumed in  a  case  of  fraud,  e^iedaUy  wben  a 
discovery  is  prayed  for. 

Dwinal  v.  Smith,  26  He.  882;  TOf/lor  v.  Tag- 
lor,  74  Me.  589. 

In  Tajfiar  v.  Taylor  it  is  pointed  out  tliat  the 
decisions  in  Massachusetts ateaomewbat differ- 
ent on  account  of  the  restrictive  clause  in  their 
statute  giving  equity  jiuisdicUon.  But,  eoalni, 
the  United  States  courts  maintain  the  doctrine 
of  the  English  courts,  notwithstanding  a  like 
restrictive  clause  in  the  Judiciary  Act. 
In  Sartskom  v.  Fames,  81  Me.  96,  the  com- 

glainant  chaiged  that  he  "bad  been  defrauded 
y  a  voluntary  ctrnveyance  of  real  and  petrsoBa) 
property  from  one  defendant,  his  fiebtor,  to 
the  other,  pending  a  Judgment  in  his  favor  oa 
an  award."  Defendants  demurred,  on  the 
ground  of  want  of  equity  and  complete  and 
adequate  remedy  at  law.  The  court  says:  "U 
would  seem  to  be  too  clear  at  this  day  to  need 
argument  to  show  that  the  demurrer  is  not  wdl 
taken.  The  allegation  of  fraud  bringstfaecMe 
within  one  of  the  specifications  of  the  statoie. 
conferring  eqidly  Jurisdiction  upcHithiBCOott." 

In  Corej/  V.  Greene,  61  Me.  114,  it  is  written: 
"If  the  debtor  at  an;  time  has  had  the  legal  ti- 
tle to  the  estate,  and,  after  the  debt  was  ctm- 
tracted,  conveyed  it  for  the  purpose  of  defrand- 
ing  his  creditors,  such  deed  is  void  in  con  ton 
plation  of  law,  and  the  creditor  may  still  levy 
his  execution  upon  it,  and  then  establish  the 
fraud  by  proceedings  in  equity." 

If  the  creditor  makes  a  levy,  he  may  tiien 
resort  to  equity  to  complete  his  dtle. 

CaU  V.  P&rkin$.  65  Me.  489.  See  also  BiMer 
V.  Arnold,  1  R.  I.  (L.  ed.)  1, 1  New  Eng.  Kep. 
15.  14  R.  I.  618. 

If  a  person  having  the  legal  title  to  real  es- 
tate incur  a  debt,  and  Bub8«]aentlT  connybis 
estate,  in  fraud  of  his  creditor,  to  his  wife,  who 
makes  a  similar  conveyance  thereof  to  htr 
brother  in  trust  for  herself,  the  credits  thus 
defrauded  may  extend  his  execution  IimhiI 
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upon  the  judemeat  recovered  upon  his  debt, 
open  the  landthus  fraudulentlj  conveyed,  and 
perfect  his  title  by  a  bill  in  equity  a^nst  the 
wife  and  her  grantee. 

Ifynwin  t.  Fox,  50  Me.  100. 

The  case  Wtfman  t.  Ruhardatm,  62  Me.  295, 
referring  to  Wyman  v.  Fox,  lays  down  this  doc- 
trine: "A  fraudulent  conveyance  is  no  transfer 
of  the  title  as  against  creditors.  The  deman- 
daot  by  bis  levy  acquired  a  legal  esUite.  Tlie 
bill  io  equity  was  for  the  purpose  of  removing 
lay  possible  cloud  testing  upon  the  title  thus 
Mquired." 

Id  Egery  v.  Johjuon,  70  Me.  260.  it  was  al- 
leged that  complainants  were  the  creditors  of 
one  of  the  defeudants^who  then  owned  certain 
real  estate,  which  he  conveyed,  without  ade- 
qnate  consideration,  to  the  other  defendant,  to 
defraud  and  hinder  the  complaioaats;  that 
ibey  recovered  judgmeQt  against  the  grantor, 
and  lefied  tbefr  ezecntkm  upon  the  land  so 
oonreved;  and  comDlainants  prayed  that  the 
defmoanla  should  release  oil  their  apparent  ti- 
tle to  the  land  levied  upoo,  to  the  complain- 
BDts.  The  bill  was  nutuned  and  decree  made 
*a  pnyed  for. 

As  to  maklnsthe  JodgmeDt  debtor  a  party, 
it  WIS  dme  in  Bart&om  v.  ESamet,  81  Me.  98; 
ftgy  v.  Johnaon,  supra. 

Where  one  claims  under  an  officer's  sale  in 
ntitum,  though  not  bound  to  do  it,  he  is  cer- 
tainly justified,  in  asserting  his  right  against 
other  persons,  in  making  the  execution  debtor 
apartv. 

OcAanfa    Pierce,  52  Me.  562. 

This  case  was  beard  on  demurrer  to  the  bill, 
aiKl  it  was  held  that  it  should  not  be  dismi3sed 
for  misjoinder  of  parties. 

In  Laughton  v.  Harden,  68  Me.  208,— a  bill 
utKtaridea  fraudulent  conveyance,— the  court 
sin  that  8mitA  v.  Ort&n,  62  U.  S.  21  How.  241 
ilflL.  ed.  104):  Whitmare  v.  Woodward,  28  Me. 
m ;  Doekntg  V.  Mamm,  48  Me.  178  ;  Riehardt 
TjVerw,  52  Me.  560,  decide  that  the  fraudu- 
nit  grantor  could  properly  have  been  joined, 
bat  that  it  was  not  necessary  to  join  him.  If 
j<^ed,  the  bill  would  not  have  been  dismissed 
on  that  account. 

A  demoner  cannot  be  good  as  to  a  part 
»liich  it  covern,  and  bad  as  to  the  rest ;  the 
whole  must  stand  or  fall.  And  if  a  demurrer 
to  a  part  of  a  bill  be  not  stood  as  to  the  whole 
«  Uiat  part,  it  is  not  good  for  any  part  of  it. 

Sunt  V.  Hodb$,  29  Me.  277 ;  Laughton  v. 
JoTffcft,  68Me.  206;  1  Dan.  Oh.  Pr.  684. 

The  English  rule  that  plaintiff  shall  only  have 
atwovCTv  of  what  is  necessary  to  his  own  title, 
and  shaU  not  pry  into  title  of  the  defendant. 
Kid  not  applicable  in  this  country. 

v.Fm^,  I  Gush.  170. 
^  ^  C.  Heeord,  and  Jfevtra,  Frjre,  CottM, 
•  White,  for  defendants: 

Why  did  not  the  plaintiff,  having  "informa- 
of  the  fraud  as  be  says,  interpose  equity 
I»wedings  by  way  of  injunction,  to  prevent  a 
jud^ent  being  rendered  in  that  suit,  as  he 
might  have  done? 

1  Pom.  Eq.  Jurisp.  g  221.  pp.  224,  226. 

A  writ  of  entry  would  have  settled  this 
cratToveny.   Indeed,  it  would  have 
more  appropiriate,  and  a  more  successful 
WDedy. 

IXi. 


Rev.  Stat.  chap.  76,  g  14.  and  authorities 
cited  in  note  e;  also  chap.  104,  ^  1.  6. 

In  cases  of  fraud,  equity  is  Uie  onlv  ample 
remedy  where  the  debtor  never  held  the  l^al 
title  to  the  land  in  controversy. 

Here  the  eouity  powers  of  the  court  could 
reach  the  land  thus  held  in  virtual  trust,  while 
the  law  could  not.  And  this  is  one  of  the  cases 
that  illustrates  the  rule  of  concurrent  Jurisdic- 
tion between  law  and  equity. 

Cores  T.  Oreene,  51  Me.  114. 

In  Ihrinal  v.  Smith,  26  Me.  883,  cited  by 
plaintiff's  counsel,  the  court  evidently  intended 
to  say  that,  in  cases*  of  fraud,  it  would  not  be 
possible  to  discover  the  alleged  fraud,  in  a  suit 
at  law,  from  the  parties  engaged  in  the  fraud  ; 
as  they  could  not,  at  that  day,  be  compelled  to 
testify  as  witnesses  upon  the  stand,  but  could 
be  reached  by  bill  in  equity,  by  way  of  answer. 
But  nonsuch  reasons  exist  in  our  courts  of  law 
to^ay. 

It  U  claimed  by  the  other  side  that  our  court 
has  concurrent  jurisdiction  as  acourt  of  equity 
or  as  a  court  of  law.  This  is  true  in  some 
cases,  while  it  is  not  true  io  others.  This  con- 
current jurisdiction  is  clearlv  and  accurately 
summed  up  by  an  able  and  well-recognized  law- 
writer,  by  the  statement  that  tbe  equity  juris- 
diction "depends  upon  the  inadequacies  of  the 
remedies  which  the  party  could  obtain  from  a 
court  of  law,  owing  partly  to  tbe  form  of  those 
remedies  themselves,  and  partly  to  the  imper- 
fection of  the  legal  mode  of  procedure." 

1  Pom.  Eq.  Jurisp.  iJ  222.  p.  227. 

Where  the  debtor  never  held  the  legal  title 
to  the  property  to  be  reached,  equity  is  uie  wily 
effectual  remedy,  because  a  suit  at  law  coun 
not  reach  tbe  debtor's  equitable  interest  in  the 
land. 

VoU  V.  Perkim,  65  Me.  489. 

In  BobinMm  v.  Robinton,  73  Me.  170,  which 
was  a  bill  in  equity  alleging  fraud,  the  court 
lay  down  this  rule,  which  we  believe  to  be 
the  only  true  rule:  "As  to  the  other  defend- 
ant, there  is  no  allegation  that  the  complainant 
is  in  possession  of  the  premises.  If,  therefore, 
the  allegation  of  fraud  Is  relied  upon,  the  law 
affords  a  complete  and  adequate  remedy.  Tt 
ia  not  tbe  purpose  of  equity  to  try  titles  to  real 
estate,  and  put  one  party  out  of  possession  and 
another  in.  This  must  be  done  under  tbe 
farms  and  principles  of  law,  which  are  suf- 
ficient for  that  purpose."  The  cases  cited  by 
tbe  court  in  that  case  fully  sustain  tbe  doctrine 
thus  laid  down  by  the  court. 

See  Lewie  v.  Cocks,  90  U.  8.  28  WaU.  466  (28 
L.  ed.  70),  in  which  fraud  was  charged. 

In  tbe  case  of  Coombs  v.  Warren,  17  Me.  404, 
Weston,  Ch.  J.,  says:  "If,  then,  tbe  matters  al- 
leged in  tbe  bill,  as  a  ground  for  a  specific  re- 
lid',  would  otherwise  fall  within  the  ruige  of 
the  chancery  powers  of  this  court,  it  is  very 
manifest  that  the  plaintiff  has  a  plain,  adequate, 
and  sufficient  remedy,  by  the  rules  of  tbe  com- 
mon law.  Where  this  exists,  the  chancery 
jurisdiction  of  this  court  does  not  attach. 

In  tbe  case  of  Marston  v,  Martion,  54  Me. 
476,  which  was  a  writ  of  entry,  Appleton,  Ch. 
J.,  in  delivering  the  opiuion  of  the  court,  uses 
this  language:  "If  the  conveyances  referred  to 
were  frawlulent  and  void  as  to  creditors,  the 
plaintiff  ni%bt Impeach  thenn.  Beingroid, the  . 
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title  is  regarded  as  remaining  in  Uie  fraudulent 
grantor;  and  the  tadgment  creditor,  hj  a  lerr, 
acquires  such  seinn  aa  enables  bim  to  maintain 
a  real  action  against  the  fraudulent  grantor  or 
grantee." 

The  case  of  Spofford  t.  Ban^  &  B.  R.  R. 
Co.  66  Me.  51,  was  a  well-coDsidered  case,  and 
the  principle  here  contended  for  was  fully 
enunciated  and  sustained. 

The  facts  in  the  case  of  Taylor  v.  Taylor,  74 
Me.  were  materially  different  from  those 
in  this  case,  and  warranted  the  judgment  of 
the  court  which  was  rendered  therein.  Clearly 
a  suit  at  law  in  that  case  would  have  been  in- 
adequate. That  case  does  not  conflict  with  the 
ground  taken  here,  nor  was  it  intended  to  over- 
rule the  case  of  BoUnaon  v.  Rottinton,  supra, 
which  was  dedded  only  a  year  prior  to  the 
case  of  Tbylffr  t.  Taylor. 

Haakell,  J.,  delivered  the  opfnlon  of  the 

court: 

BUI  to  remove  a  cloud  from  the  title  of.  the 
orator  to  two  several  parcels  of  land. 

The  orator  claims  to  have  acquired  the  right 
to  redeem  both  parcels  from  a  mortgage,  by 
virtue  of  a  sale  ot  the  equity  to  bim  on  execu- 
tion. 

Three  of  the  respcmdents— sisters— claim  ti- 
tle to  one  ^rcel  by  virtue  of  a  \evy  upon  it,  on 
execution,  in  their  favor;  and  to  the  other  par- 
cel bv  virtue  of  a  sale  to  them,  on  execution,  of 
the  Tigbt  to  redeem  the  same  from  mortgage; 
both  the  levy  and  the  sale  were  made  to  pmect 
a  lien  upon  Uio  laud,  created  by  an  attachment 
made  earlier  than  the  attachment  in  the  orator's 
fovor  under  which  he  claims  title. 

The  orator,  not  being  in  possession  of  the 
land,  seeks  to  avoid  the  respondents'  levy  for 
irregularity,  and  to  avoid  their  purchase  of  the 
equity  because  there  was  none  and  because 
the  sale  was  insular  and  invalid. 

FaDlng  in  these  particQlars.  the  orator  seeks 
to  have  both  the  sale  and  the  levy  annulled,  be- 
cause the  judgment  whereon  the  execution  is- 
sued upon  which  the  sale  and  levy  were  made 
was  fraudulent,  collusive,  and'void. 

The  bit!  invokes  two  speciflc  grounds  for  re- 
lief: one  the  invalidity  of  certam  judicial  con- 
veyances, the  validitr  of  which  can  as  well  be 
determined  in  an  action  at  law  as  in  equitv;  the 
other  a  fraudulent  and  collusive  proraeding  at 
law  under  which  the  three  respondent  sirters 
claim  title. 

The  second  cause  for  relief  is  properly  with- 
in the  jurisdiction  of  a  court  of  equity.  The 
orator  charges  that  three  of  the  respondents — 
daughtersof  theother  respondent — f  raudulen  tly 
and  oolludTdy  prDcnred  a  judgment  and  exe 
cution  against  tneir  father,  the  other  respon- 
dent, upon  a  fictitious  and  groundless  claim, 
and  that  the  title  which  they  claim  under  the 
levy  and  sale  on  the  execution  is  colorable  only 
ana  invalid. 

The  orator  called  for  an  answer  to  his  bill 
upon  oath,  to  search  the  conscience  of  each 
daughter,  aad  of  their  father  as  well.  They 
all  answer  fully,  and  no  doubt  satisfactorily  to 
the  orator,  as  he  has  no  excerption  to  any  sug- 
gested insufficiency  or  evasiveness  in  the  an- 
swers. The  answers,  so  far  as  responsive,  are 
evidence  on  the  part  of  the  defense,  and  must 
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be  taken  to  be  true  unless  overcome  by  evi- 
dence that  outweighs  them.  They  deny  ill 
fraud  and  collusion  between  the  three  reaxm- 
dents  claiming  titie  and  their  father,  toooitDg 
the  judgment  in  question. 

A  canful  consideration  of  the  evidence  faik 
to  prove  that  the  judgment  in  controversy  ii 
fraudulent  or  collusive.  The  orator  and  the 
three  female  respondents  had  suits  pending  ii 
the  same  time  m  the  same  court,  against  the 
same  defendant,  wherein  the  sam6  land  was  at- 
tached, the  attachment  of  the  respondents  hav- 
ing been  first  made;  and  it  is  improbable  that 
the  orator  did  not  then  know  of  the  respondepts* 
suit  and  attachment.  If  he  then  believed  thit 
the  respondents'  suit  was  upon  a  fictitioiB 
claim,  or  for  a  sum  too  large,  he  might  ham 
defended  the  same  as  a  sulMequent  attaching 
creditor.'  Rev.  Stat.  1871,  chap.  83,§  88;188S, 
chap.  83,  g  46.  But  this  he  omitted  to  do. 
He  might  then  have  compelled  the  resp<mdentB 
to  prove  their  damans,  and  have  prevented 
expensive  liti^tion'  in  a  court  of  equity.  He 
who  asks  equity  must  not  only  do  equltr,  hot 
come  into  court  free  from  lachea  hinudi. 

The  three  female  respondents,  acarcdy  h^ 
yond  their  majority,  believed  timt  tbey  had  a 
claim  against  th^  ftitiicr  for  wood  cut  by  Um 
upon  bmdthat  they  had  inherited  fttxn  tbdr 
mother,  and,  fearing  lest  their  father  might  be- 
come unable  to  pay  them,  consulted  a  cotto- 
sellor  whom  the  court  has  no  reason  to  dis- 
trust, and  by  his  direction  prosecoled  tbdr 
claim  by  suit,  and  recovered  judgment  and 
execution.  The  testimony  of  their  connadlor 
clearly  proves  good  foith  in  the  proceeding, 
and  the  orator  has  no  reason  to  complain  of  the 
result.  Had  be  been  more  diligent  in  collect- 
ing overdue  notes  running  at  8  per  cent  inlo^ 
est,  his  attachment  might  have  been  the  eartier 
one. 

The  orator,  failing  to  prove  the  fruid 
charged  In  his  bill,  cannot  farther  imintoin  the 
same  for  a  cause  giving  a  i^n  and  adequate 
remedy  at  law. 

The  rule  is  that,  when  a  cause  of  action  cog- 
nizable at  law  is  entertained  in  equity  on  the 
ground  of  some  equitable  relief  sought  by  the 
bill,  which  it  turns  out  cannot,  for  defect  (tf 
proof  or  other  reason,  be  granted,  the  court  is 
without  jurisdiction  to  proceed  furth^,  and 
should  dtemlss  the  bill  without  prejudice.  A» 
aell  V.  Clark,  11 U.  S.  7  Cnmcb,  69  (8  L.  ed.  SH); 
Prices  Patent  Candle  Co.  v.  Bauvim't  PateiU 
Candle  Go.  4  Kay  &  J.  737;  Bailyv.  Taylor,  1 
Russ.  &  M.  78;  French  v.  Howard,  S  Bibb,  301; 
Robinton  v.  Oilbreth,  4  Bibb,  183:  Noutk  v. 
Gregory,  8  Litt.  878;  Bowdl  v.  MitehfU.  lOS  U. 
b.  480  (36  L.  ed.  1142). 

The  orator,  not  being  in  possemon  (rf  the 
land,  cannot  in  equity  test  the  validity  of  the 
levy  and  sale  set  up  against  him.  A  writ  of  co- 
tiy'will  afford  him  a  plain  and  adequate  ron- 
edy.  Spofford  v.  Bang(n-  &  B.  R.  R.  Oo.  66  Me. 
51 ;  Brigga  v.  Johneon,  71  Me.  337;  BoMnm  v. 
Robineon,  78  Me.  176;  RutaeU  v.  Baratom,  144 
Mass.  180. 

BUI  dimiaaed,  but  «!Moutpr^dteeaal0ma$■ 
^er»  not  decided  in  thia  opinion.  BeapottOeitt  to 
reeowr  one  bill  of  eotia. 

Petera.  Ch.  J.,  Walton,  mrgfaa*  and 
Emerjt  JJ.,  concurred. 
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Jeffenon  D.  BLAKEBLEE 
«, 

HeniT  TYLER. 

1.  In  l^lBf  out  &  ro&d*  it  la  not  neees- 

urj  that  the  selectmen  should  find  in 
terms  the  road  to  be  of  eonunon  eon- 
TttBlflBM  and  necessity.  Sucha  flodine 
is  iDTolred  in  the  action  of  the  seleet- 
meu  in  laying  the  road  out. 

S.  A  payment  of  duuMa  to  the  owner 
of  land  taken  for  a  poblic  road  will  be 
coDclnsively  preanmod  after  the  road 
has  been  maintained  by  the  town  aud 
used  for  nearly  aeTenty  year*. 

1  The  character  of  a  road  as  a  hifrhway 
is  not  qualified  by  the  authorization  of 
gates  upon  it,  and  those  using  it  are 
entitled  to  the  protection  of  the  statute 
against  unanuuirlaed  obstroeUona 
apoD  it. 

4.  A  preacrlptlTe  right  by  the  defend- 
ant to  malntatn  bars  acrossa  highway 
is  not  established,  where  it  appears  that 
the  bars  were  kept  there  by  common 
eonsent,  during  the  summer,  and  some- 
tinies  in  the  winter,  and  without  any 
elaiat  of  richt,  and  defendant  had  ap- 

Elied  to  the^lectmen  for  permission  to 
eep  the  bars  there,  which  was  not 
given. 

(TOed  November  1ft,  UB7.) 

APPEAL  from  a  judgment  of  the  Court  of 
Common  Pleas  for  New  Haven  County  in 
faror  of  plaintiff  in  &qui  tarn  action  upon  the 
stttote  against  nuisances.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  E.  DooUttle,  for  defendant: 
This  is  a  qai  lam  action  brought  on  a  penal 
Btitate. 
Rev.  Stat.  258.  ^  1. 

Therefore  it  is  to  be  construed  strictly,  Hb- 
enily  for  the  citizen,  and  strictly  against  the 
poWlc. 

^  V.  Brown,  16  Conn.  57;  Sedg.  Stat.  & 
Coast.  L.  p.  380  «f  A^. 

The  word  "highway"as  used  in  thtfi  statute 
dottaot  mean  a  "pent  road"  upon  which  are 
placed  (^ructions,  such  as  gates  and  bars,  by 
the  authority  laying  out  said  pent  road. 

The  statutes,  pattim,  clearly  point  out  and  re- 
cognize the  distinction  between  a  highway  and 
»  pirate  way. 

Bev.  Stat.  p.  385,  @  38,  is  as  follows:  "The 
■dectmeo  of  eadi  town  may  lay  out  necessary 
Ugbways  or  private  ways;  one  forpubllccon- 
venience,  the  other  for  private  convenience, — 
i.e.,  for  all  persons  who  may  have  occasion  to  use 
it  iDciunbered  with  gates  aad  bars  as  it  may  be. 

The  following  sections  of  the  Kevi»ed  Stat- 
ute! clearly  show  that  the  word  "highway" 
does  not  include  a  private  way: 

Rev.  Stat.  p.  286,  39,  83;  p.  287,  S  35;  p. 
»,  §  46;  p.  284,  §  1»;  p.  286,  S§  24-26;  p. 
SM.  i  81;  p.  468,  g  8;  p.  509.  ^  5. 

ThiB  highway  has  never  been  laid  out  aa,  or 
fooDd  to  be,  of  public  conTeulence  and-  necea- 
lCo>K. 


si^.  Very  little  light  would  be  shed  upon  this 
case  by  an  examination  of  the  statutes  of  other 
Btat^  yet  in  Cknnmonuxalth  v.  Lme,  8  Pick. 
408,  it  was  held  to  be  no  violaticm  of  a  statute 
to  put  a  fence  across  a  prirate  way. 

Woleott  V.  Whitoomb,  .40  Vt.  40.  , 

The  pretended  layout  is  void  for  uncertaMy. 

Windsor  v.  FmW,  1  Conn.  279;  Beynoldi  v. 
Reunolda,  15  Conn.  84. 

Said  pent  road  has  never  been  legally  laid 
out,  as  ft  hat  never  been  found  by  anv  authw- 
ity.  either  selectmen  or  town,  that  it  was  of 
either  private  or  public  convraience  or  neces- 
sity. 

Peter  Tyler  probably  consented  to  waive 
some  claim,  and  kept  his  bars  up;  at  all  events 
he  kept  them  up,  and  his  hefrs,  for  more  than 
sixty  years  after  1818;  and,  if  the  public  ever 
had  any  right  to  have  this  oent  road  opened, 
they  acquiesced  during  this  long  period  in  the 
maintenance  of  the  bars  at  this  point,  and  lost 
their  right  if  they  ever  had  any. 

Ang.  High.  274,  note;  BeardaUe  v.  FVeneh, 
7  Conn.  126;  BrovoneU  v.  Palmer,  22  Conn.  119- 
131;  Cody  V.  FitgHmiiumt,  50  Conn.  214. 

The  object  of  this  statute  is  to  impose  a  pun- 
ishment upon  the  person  violating  its  provi- 
sions. 

fitate  V.  Ovum,  16  Conn.  67,  fi9. 

The  statute  of  1869  (Rev.  Stat.  p.  417,  %  9) 
has  reference  only  tojthe  ordinary  actions  to  re- 
cover damages  for  a  tort;  and  does  not  embrace, 
and  was  not  intended  to  embrace,  an  action  to 
recover  a  penalty  prescribed  by  statute  as  a 
punishment  for  the  commission  of  a  crime,  and 
to  obtain  an  order  of  the  court  to  remove  an 
alleged  obstruction,  and,  on  the  defendant's 
failure  so  to  do.  to  send  a  constable  to  remove 
the  same,  and  report  to  court  and  bare  the  de- 
fendant come  again  to  the  court  and  have  the 
expense  taxed. 

The  twelfth  reason  of  appeal  is  as  follows: 
"The  court  erred  in  ruling,  in  conformity  to 
the  claim  of  the  plaintiff,  that  this  action  was 
for  a  tort,  and  could  be  sustained,  under  the 
provitions  of  Rev.  Stat.  417,  %  9,  against  the 
wife  alone,  without  the  joinder  of  her  husband 
as  a  party  to  said  action." 

The  difficulty  with  this  claim  is  that  the 
plaintiff  begs  the  question  when  he  says  this 
action  is  for  a  tort,  and  can  be  sustained  under 
Hev.  Stat.  417,  §9.  The  defendant's  claim,  it 
is  respectfully  submitted,  is  the  correct  one, 
that  the  action  is  for  a  penalty,  and  is  baaed 
upon  Rev.  Stat  368,  %  1. 

The  fourteenth  reason  of  appeal  is  as  follows: 
"The  court  erred  in  overruling  the  claim  of 
the  defendant  that  the  putting  up  of  a  part  of 
the  bars  by  her  in  the  manner  stated  in  the 
finding,  in  the  presence  of  and  by  the  direc- 
tion of  her  husband,  was  under  such  coercion 
as  to  excuse  ber  from  any  liability  of  this  ac- 
tion." 

If  there  is  any  distinction  tictween  coercion 
and  actual  coercion,  it  must  be  this:  When  a 
wife  commits  a  tort  in  the  presence  of  her  hus- 
band, the  common  law  implies  coercion,  and 
the  wife  is  excused;  but  if  the  wife  is  com- 
manded b^  her  husband  to  do  an  act,  that  is  ac- 
tual coeraon,  in  contradistinction  to  implied  or 
constructive  coercion,  as  it  is  her  duty  toohej 
Ment^  coercion  may  be  much  more,  powei 
than  physical  coercfon. 
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bumps  on  tbe  head,  but  the  happiness  of  her 
whole  life  and  her  children  may  depend  upou 
her  obedience. 

Reeve,  Dom.  Rel.  78  et  aeq. ;  Schoul.  Dom. 
Sel.  ^.  101  et  teq. 

This  action  cannot  be  maintained  against  the 
wiV alone,  and  tbe  court  abould  have  so  ruled, 
as  requested  In  the  twelfth  request. 

Pom.  Rem.  BighU.ja.  867,  ^  830. 

Mem$.  WUliam  B.  Stoddard  and  Sey- 
mour C.  Loomis,  for  plaintiff: 

Three  questions  are  Hiised;  I.  Is  this  road  a 
highway  within  the  meaning  of  tbe  statute? 
2.  Are  these  bars  m  question  an  iUe^l  ob- 
struction or  incumbranoe?  3.  The  admissibil- 
ity of  the  evidence. 

The  existence  of  a  highway  may  be  proved 
by  long  usage  by  the  public,  and  br  the  fact 
that  it  has  been  maintained  aud  repiwcd  by  the 
town. 

Shencood  v.  Wetton,  18  Conn.  32. 

Chief  Justice  Hinman,  in  Shenoood-v.  Weston, 

18  Conn.  51,  s^:  "It  has  been  long  settled 
that  the  existence  of  a  highway  may  be  proved 
by  immemorial  usage,  or  by  dedication  of  tbe 
road  to  the  public  use,  as  well  as  by  the  record 
of  the  original  laying  out.  2  Greenl.  fcv.  §  662, 
and  autiiorities  cited.  And  we  know  of  no 
more  satisfactory  proof  of  acceptance,  where 
there  is  no  record  evidence  of  it,  than  the  fact 
that  tbe  public  have  worked  and  kept  tbe  road 
in  repair,  and  constantly  traveled  over  it  as  a 
way.  We  believe  this  is  the  ordinary  proof 
resorted  to  in  such  cases.  In  2  Starkie,  on  Evi- 
dence, ed.  1834,  p.  881,  it  is  said  that  proof  of 
tbe  repair  of  a  road  by  a  parish  is  strong  evi- 
dence to  show  that  it  is  a  public  highway,  etc. 

"Every  road  is  a  highway,  which  has  been 
used  as  such  for  fifty  years,  and  repaired  with- 
in that  time  by  tbe  town." 

6  Wait,  Act.  &  Def.  p.  299:  No^ea  v.  Ward. 

19  Conn.  26S;  Heed  v.  Narthfield,  13  Pick.  94; 
Ang.  Highw.  gt;  131,  182;  State  v.  Merrit,  85 
Conn.  315;  Toinnaend  y.  Hoyle,  20  Conn.  1; 
State  V.  Taff,  87  Conn.  892. 

That  this  road  has  been  used  by  the  public 
for  nearly  seventy  years,  and  repaired  during 
all  that  time  as  a  public  highway,  proves  con- 
dosiTely  that  it  is  a  highway  within  the  mean- 
ing of  the  statute  on  which  tbe  suit  is  brought. 
And  this  view  of  the  case  disposes  of  all  ques- 
tions as  to  tlie  legality  of  the  laying  out  or  the 
admissibility  of  the  exhibits,  because  thev  are 
immaterial.  And  Uie  defendant  is  not  entitled 
to  a  new  trial,  or  a  judgment,  even  tf  the  exbi- 
bfta  were  improperly  admitted. 

Pub.  Acts  1882,  p.  146,  §  8. 

But  further  than  this  we  claim  that  the  road 
was  legally  laid  out  by  the  selectmen  and  ac- 
cepted by  tbe  town  in  1819,  and  that  the 
exhibits  were  properly  admitted  to  prove  this. 

The  selectmen  of  1818  acted  under  the  stat- 
ute which  was  then  in  force. 

Qen.  Stat.  Rev.  1606,  p.  878^  13. 

This  statute  was  pa»ea  in  1773,  and  is  practi- 
calhr  the  same  now. 

Gen.  Stat  1875,  p.  235,  g  28. 

Part  of  tbe  expense  of  opening  highways  is 
now  put  bystatatenpon  persons  apeciallr  bene- 
fited. 

Qen.  Stat.  1875,  p.  238,  g  88. 
In  1849  it  was  decided  that  private  individu- 
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als  could  make  tfaeM  promises,  and  it  would  be 

binding  upon  tbem. 

See  Towmend  v.  Hoyle,  20  Conn.  7. 

It  is  presumed  that  Calvin  Eaton  carried  out 
his  agreement  with  tbe  selectmen  and  paid  half 
tbe  expense.  Exhibit  4  goes  to  show  it.  m 
which  tbe  record  of  the  expense  of  tiiis  road  is 
given:  "One  halfdamagesand  expenses  laying 
out,  188.74." 

Whether  it  could  be  fixed  or  not  this  road 
has  hod  a  precise  location  for  nearly  seventy 
years,  and  it  is  presumed  that  the  loistion  was 
made  certain. 

Hick*  v,  Fith,  4  Mason,  810. 

We  think  they  (the  selectmen)  ure  entitled  to 
tbe  presumption  of  having  acted  correctly  until 
the  contrary  is  shown. 

Broicnell  v.  Palmft,  22  Conn.  122. 

But  we  have  iu  Exhibit  4  tbe  old  record  of 
tbe  expense  of  this  hifi^way  to  the  town. 

1818-1819.   Expense  of  pent  road,  Northfoid: 

Attorney's  bill,  -..$15 

One  day  New  Haven   1 

One  half  damages  and  expense  laying 
out,     88.74 

f49.74 

The- claim  was  made  in  the  lower  court  thit, 
because  this  road  bad  gates  upon  it.  it  wss 
therefore  a  private  way,  and  Gen.  Stat.  1675. 
p.  234,  %  10,  was  cited  in  support  of  that  claim. 

It  was  argued  by  tbe  def radant  that,  becaaae 
this  road  bad  gates  upon  it,  it  was  a  private 
way.  But  tbe  stafoite  was  not  passed  uolO 
1822,  four  years  after  the  layout  of  ttiis  road. 
So  it  could  not  beundier  this  Act  that  the  gates 
were  authorized. 

Windsor  v.  Fidd,  1  Conn.  283;  Datin  v. 
Stephetu,  7  Car.  &  P.  570;  Ang.  Highw.  p. 
177,  g  162. 

Cost  of  fencing  is  proper  evidence  in  estimat- 
ing damages  incurred  by  an  adjacent  proprietor 
by  reason  of  tbe  opening  of  a  new  road. 

Stone  V.  Heath.  186  Mass.  561. 

Witidsor  V,  F^td,  mpra,  is  a  case  where  tbe 
selectmen  reserved  certain  privities  to  the 
owners. 

This  highway  Is  as  much  a  highway  as  an^ 
other;  it  is  free  to  all  persons  to  travel  over  it 
at  all  times. 

Ang.  Highw.  p.  4,  %  8;  Beg.  v.  Saintif,  « 
Mod.  255;  Madox's  Case,  Cro.  Eliz.  63. 

From  all  the  decisions,  it  may  be  pret^ 
clearly  deduced  that  tbe  term  "bi^way,"n 
England,  extends  to  all  public  ways. 

Ang.  Higbw.  p.  6,  note  8;  AUeH  v.  OrvMut, 
8  East,  4:  Logan  v.  Burton,  5  Bam.  &  C.  518; 
Bex  V.  Salop  Co.  13  East,  95. 

In  CominonweaUh  v.  Wtlkituon,  16  Pick.  175, 
tbe  question  was  whether. a  turnpike  roadiss 
highway;  and  whether  an  action  would  lie 
against  a  person  for  keeping  an  obetructioB 
thereon, on thegroundthatit was  apubUcnd- 
sance. 

Holt,  C/i.  J.,  in  Beff.  v.  Saintiff.  tupra;  Ang. 
Highw.  p.  19,  $  24,  and  cases  cited. 

In  tbe  case  of  Whitingftam  v.  Boxen,  ^  Vt 
817,  Redfleld,  J.,  in  ^ving  the  opinion,  ays: 
"The  only  question  in  this  case  is  whetbo' 
a  pent  road  is  to  be  construed  to  be  a  highway 
within  the  meaning  of  the  Revised  Statatsu 
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Those  bighways  which  are  premltted  to  be 
pent  are  as  much  public  highways  as  any  others, 
nee  to  all  persons  who  may  have  occasion  to 
pBKiluiigtbem." 

See  also  Wbl«ott  t.  Whitcomb,  40  Vt  40; 
Lotdand  v.  Berlin,  27  yt.718;  Denham  \. 
Brittot  Ctmnty,  108  Mass.  304. 

"There  is  do  such  thing  as  a  prescriptive 
right  to  maintain  a  public  nuisance." 

4  Wait.  Act.  &  Def.  p.  782;  State  v.  Franklin 
FaUt  Co.  49  N.  H.  262;  Gr<m  v.  MorriM<mn, 
18  N.  J.  Kq.  810;  OgdeniSmra  v.  Lov^,  2 
Tfaomp.  A  C.  86.  See  BeardMe  t.  French,  7 
Cona.  125:  %  Oreenl.  £t.  §  589. 

According  to  (be  statute  (Qen.  Stat.  Rev. 
p.  878,  ^  18),  the  layout  (Exhibit  2)  was 
to  be  made  "a  survey  in  writing,  imder  the 
hands  of  the  selectmen,  containing  a  particular 
description  of  such  ways  beia^  made;  accepted 
by  the  town;  and  lecorded  m  the  land  lec- 
Mds." 

h\\  this  was  to  be  done  before  the  road  be- 
ome  a  bigfaway. 

BrowneU  v.  Palmer,  83  Conn.  108;  Towntend 
T.  ifd^,  20Conn.  1;  2areeDl.  Ev.  §  662;  Oen. 
Stat.  1875,  p.  438.  §21. 

The  suit  is  brought  on  the  statute  (Qen.  Slat. 
1875,  p.  253,  §  1)  against  nuisancei. 

It  u  no  new  cause  of  action,  but  sfanply  a 
new  remedy  for  an  old  one. 

The  suit  is  a  civil  actton. 

Swift,  Dig.  p.  586;  CanfiOd  t.  Miiehdl,  43 
Conn.  160. 

CanMd  T.  Mitchell  is  a  case  like  the  one  at 
bar,  hrotu:ht  on  the  same  statute. 

See  3  Oreenl.  Ev.  p.  11.  §  7,  note  1. 

Boavier  in  his  Law  Dictionary  defines  coer- 
cion as  follows: 

"It  is  positive  or  presumed. 

"1.  Positive  or  direct  coercion  takes  place 
when  a  man  is  by  physical  force  compelled 
to  do  an  act  contrary  to  his  will;  for  example, 
vhen  a  man  falls'  into  the  bands  of  the 
enemies  of  his  country,  and  they  compel  him, 
^  a  Just  fear  of  deadi,  to  fight  against  it. 

"2.  It  is  presumed  where  a  person  is  legally 
under  subjection  to  another,  and  is  inducM,  in 
consequence  of  such  subjectlcm.  to  do  an  act 
coatrwy  to  his  will," 

When  she  commits  torts  in  connection  with 
her  own  estate,  it  is  not  even  implied  coercion. 

Soiee  V.  Smith,  45  N.  Y.  280;  Baum  v.  Mul- 
K47N.T.  578;  Fitke  v.  Bailey,  51  N.Y.  160. 

But  tiie  evidence  is  not  admissible  for 
the  purpose  of  proving  implied  coercion,  that 
defense  not  having  beni  in  the  defendant's  an- 
swer. 

The  answer  in  this  case  it  was  agreed  should 
be  the  ume  as  that  in  the  case  against  the  hus- 
band of  this  defendant.  That  is  a  gennal  de- 
'  and  under  that  this  defense  cannot  be 


Pr.  Act,  PL  16,  g  6,  Rule*. 

Beardaley,  J. ,  delivered  the  opinion  of  the 
court: 

This  is  a  qui  tarn  action  |brought  upon  the 
^toie  against  nuisant^.  The  statute  is  as 
foibws:  "If  any  person  shall  place,  or  suffer  to 
mndn,  anything  in  a  highway,  or  dig  up  the 
SToond  thmin,  by  which  the  passage  ^  travel- 
m  duD  be  obstnicted  co-  endangraed,  or  the 
higtmay  incumbered,  the  same  shali  be  deemed 

lOonr. 


a  common  nuisance,"  etc.  Rev.  Stat.  258,  g  1. 

It  was  admitted  that  the  defendant  obstruct- 
ed the  wi^  in  question,  by  placing  bars  across 
it,  but  the  parties  were  at  issue  upon  the 
question  whether  such  way  was  a  highway 
within  the  meaning  of  the  statute  quoted 
The  plaintiff  claimed  that  it  was  laid  out  as 
such  ID  the  year  1810;  and  offered  in  evidence 
a  petition  by  Calvin  Eaton  and  others,  to  the 
selectmen  of  the  town  of  Branford,  for  a  high- 
way from  the  Nortbford  Road,  etc.,  dated  the 
20tn  of  September,  1817,  and  a  survey  and 
layout  by  the  selectmen  of  a  way  between  the 
points  named  in  the  petition,  tobe  incumbered 
by  three  gates — one  at  each  end  and  one  in- 
termediately,— and  described  in  the  layout  as 
a  pent  road,  and  again'as  a  pent  highway.  It 
is  stated  in  the  layout  that  "said  pent  high- 
way" is  laid  out  at  tbe  joint  expense  of  Calvin 
Eaton  and  tbe  town  of  Branford,  and  appended 
to  the  layout  Is  a  certificate  by  Calrin  Eaton 
of  his  acceptance  of  tbe  location  and  condi- 
tions of  the  above-described  "pent  highway." 

The  plaintiff  also  offer«i  in  evidence  a  vote 
of  the  town  of  Branford,  passed  April,  1819, 
approving  this  "pent  highway,  provided  that 
Calvin  Eaton  pays  one  half  the  expense  of  it;" 
and  the  following  extract  from  tbe  town  rec- 
ords: "1818,  1810.  Expense  of  pent  road 
Nortbford  *  *  *  one  half  damages  and  ex- 
pense laying  out—  $88.74." 

It  is  found  that  the  road  so  laid  out  is  the 
one  in  question. 

The  defendant  objected  to  the  layout,  claim- 
ing it  was  void  for  uncertainty  respecting  the 
eastern  terminus  of  the  road.  By  the  survey 
the  eastern  initial  point  ia  fixed  near  Peter  El- 
well's  house,  and  tiience  the  road  is  to  ran  by 
given  courses  24  rods  to  a  heap  of  stones.  It 
is  apparent  that,  by  running  the  line  back  on 
the  given  courses  from  the  heap  of  stones,  the 
place  of  beginning  could  be  accurately  fixed. 

The  defendant  claims  that  it  does  not  ap- 
pear that  the  selectmen  found  the  road  to  be  of 
common  convenience  and  necessity.  Such  a 
finding  in  terms  is  unnecessary,  as  it  is  involv- 
ed in  the  action  by  the  selectmen  in  laying  it 
out.  yVt/tTwc/wiv.  ifoyifl,  20  Conn.  7.  The  de- 
fendant also  claims  that  it  does  not  appear 
that  damages  have  been  paid  to  the  owners  of 
land  taken.  The  court  has  failed  to  make  any 
specific  finding  on  the  question,  but  It  appears 
that  Eaton  agreed  to  par  one  half  the  damages, 
which  he  has  presumably  done,  in  view  of  tbe 
fact  that  the  md  baa  been  maintained  by  the 
town  and  used  for  nearly  seventy  years;  and 
the  extract  from  tbe  records  Is  evidence  that 
the  town  has  paid  the  other  half.  If  there  was 
no  evidence  on  tbe  subject,  such  payment 
should  be  conclusively  presumed  after  such  a 
lapse  of  time.  The  court  finds,  as  already  sug- 
gested, that,  "since  tbe  establishment  of  said 
pent  Toad  in  1810,  tbe  same  has  been  free  to  all 
persons  during  to  use  It,  but  has  been  mostly 
used  for  farm  purposes,  and  for  tbe  carting  of 
wood  and  charcoal,  and  occasionally  by  other 
persons:"  and  that  it  has  been  maintained  by 
the  town  and  repaired  as  a  ijublic  highway" 
from  the  time  when  it  was  laid  out  and  estab- 
lished. 

Upon  these  facts  tbe  defendant  claims  that 
the  road  was  not  a  highway  wlthtn_4he  mean- 
ing of  the  statute  referre^l^^^^^aj©^^ 
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sates  upon  it  erected  and  maintained  by  author- 
ny  of  toe  town. 

Pent  roads  or  pent  highways  are  not  pro- 
vided for  by  the  statates  of  this  State.  Provi- 
don  is  made  for  twokindsofwaysonly,— high- 
ways and  private  ways^one  for  publu:  and  the 
other  for  private  uae.  The  defendant  suggests 
that  this  way  is  a  private  one,  but  there  isnotb- 
itig.in  its  layout  or  histmy  to  characterise  it  as 
such. 

The  selectmen  are  now  empowered  to  auth- 
orize the  erection  of  gates  or  bars  across  pri- 
vate ways.  Rev.  Stat.  284;  §  10.  But  the  stat- 
ute giving  them  this  power  was  first  passed  in 
1823,  some  years  after  the  road  was  laid  out. 

It  is  clear  that  the  selectmen  attempted  to  lay 
out  this  road  as  a  highway,  and.  If  the^  failed 
to  do  so,  it  b  because  of  the  provision  for  gates 
upon  it.  Irrespectively  of  such  layout,  the  use 
which  has  been  made  of  the  road  by  the  pubUc 
for  nearly  seventy  years,  and  the  action  of  the 
town  regarding  it,  would  afford  sufficient  evl- 
^Dce  tut  it  is  a  highway,  unless  they  are  con- 
trolled by  the  fact  of  the  ^tes.  It  is  apparent 
that  the  gates  were  authorized  merely  to  save 
expense  of  fences  next  to  the  road,  upon  the 
idea  that,  in  view  of  the  kind  and  amount  of 
travel  likely  to  pass  over  it.  they  would  not  be 
a  serious  impediment  to  it.  If  they  were  so  in 
fact,  a  question  might  arise  whether  the  select- 
men or  town,  acting  as  they  do  in  behalf  of  the 
State  in  the  laying  out  and  maiDteoance  of  high- 
ways, would  have  power  to  authorize  them. 
But  assuming  that,  In  the  present  case,  they  had 
such  power,  the  character  of  the  road  as  a  nigh- 
way  was  not  qualified  by  the  authorization  of 
gates  upon  it;  and  those  udog  it  were  entitled 
to  the  protection  of  the  statute  against  unau- 
thorized obstructions  upon  it.   Ang.  Higbw. 

&I9,  §  24;  Whitingham  v.  Bouien,  W  Vt.  817, 
which  case,  the  question  being  whether  a 
pent  road  autborizeo  by  the  statutes  of  Ver- 
mont was  a  highway.  Judge  Redfleld  says: 
"Those  highways  which  are  permitted  to  be 
pent  are  as  much  public  highways  as  any  othns, 
tree  to  all  persons  who  may  have  occasion  to 
passidong  them." 

The  defendant  claims  that  he  has  acquired 
by  prescription  the  right  to  maintain  the  bars 
complained  of,  across  the  highway.  The  find- 
ing  is  conclusive  against  him  on  this  point.  It 
is  found  that  he  and  his  ancestors,  from  whom 
he  has  dcsived  title  to  his  land  adjoining  the 
highway,  have  maintained  bars  at  the  place  in 
question,  diuing  the  summer  and  sometimes  In 
winter,  from  1818  or  1819  down  to  1879,  but 
tiiat  the  bars  were  so  kept  there  by  common 
consent,  and  without  any  claim  of  right  so  to 
do;  and  that  in  1874  the  defendant  applied  to 
tiie  selectmen  for  permission  to  keep  Uie  bars 
there,  which  was  not  given. 

tinder  such  circumstances,  if  the  injuir  had 
been  to  individual  property,  no  presumption  of 
a  grant  of  the  right  to  maintain  the  bars  would 
ariae.  Certainly  it  cannot  be  presumed  that 
he  has  acquired  from  the  public  the  right  to 
obstruct  tifiis  highway.    2  Greenl.  £v.  g  089. 


Sherman  W.  DAVIS 

Town  of  GUILFORD. 

1.  VaiteBOM  tMtween  Uie  pleadings  and 
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proof  are  not  fSatal*  which,  although 
they  magnify  the  injury  and  misstate  a^t- 
tena&ntoiroumatanceB,' neither  raiaeany 
doubt  in  the  mind  of  the  defendant  as 
to  the  charge  vhieh  he  Is  reqnlved  to 
meet,  nor  induoe  him  to  omit  any  nwtter 
of  preparation  fordetnue. 

2.  Where,  about  thirty  dajra  prior  to  the 
accident  complained  of,  actual  notioa 
of  the  defect  in  the  highway-  was given 
to  a  selectman,  that  the  plain  till  also 
gave  evideuce  tending  toimpnte  know- 
led^  by  the  town  of  such  defeot  Is  no 
reason  for  a  new  trial. 

8.  The  law  enforces  upon  the  town  rea- 
sonable snperrlsion  of  tlM  U^ihwaj; 
and  a  want  of  knowledge,  by  its  select- 
men, of  a  defect  does  not  constitute  a 
lenl  exense  for  inaction,  if  iffDoranoe 
is  the  result  of  negligence  in  supervision. 

4.  If  the  defect  was  plain  to  the  eye,  and 
has  existed  for  a  great  length  €» 


the  court  may  impute  negUf^ent 
ranee  to  the  town  in  reference  to  it,  or 
culpable  delay  in  reparation  after  actual 
knowledge. 

5.  Where  the*  defeet  had  exlated  two 
moathe  previous  to  the  injury,  the  ooort 
can  lawnl^  impute  knomedc*  and 
negligence. 

6.  A  town  owes  more  of  eare  to  a  road 
need  maish  than  to  one  used  little.  As 
to  neither  is  it  an  insurer;  as  to  both  its 
duty  is  to  keep  them  in  a  condition  ef 
reaeonable  safety. 

7.  Where  evidenee  rejected  Is  afterward 
■nppUedt  the  rejection  is  no  ground  at 
error. 

(Filed  November  so.  18S7.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New  Haven 
County  in  favor  of  plaintiff  in  an  action  to  re- 
cover for  injuries  occasioned  by  a  defect  in  a 
highway.  Afflmuid. 
The  facts  are  stated  in  the  opinion. 
Me$»r9.  B.  O.  Newton,  C.  K.  Bneh.  and 
Charles  Kleiner,  for  defendant,  appellant: 
The  proof  does  not  support  the  comfHainL 
The  declaration  must  contain  a  full,  r^nlar. 
and  methodical  statement  of  the  injury  which 
the  plaintiff  has  sustained,  with  time.  |dMe, 
and  other  circumstances,  etc. 

1  Chitty,  PI.  356,  quoted  In  Taylor  v.  KfiAr, 
50  Conn.  349. 

Every  allegation  essential  to  the  issue  must 
be  proved  in  the  form  staled. 

mtpard  V.  iV«w  Hazen  A  Conn.  56; 

Lund  V.  Tvngaboro,  11  Cush.  567;  Bhtuo  v. 
Boston  &  W.  R.  R.  Corp.  8  Gray,  45.  See 
Zeiglerv.  DantmrySN.  R.  R.  Co.  52Conn.  548. 

If  the  plaintiff  has  needlessly  described  the 
tort  and  the  means  adopted  in  Electing  it,  with 
minuteness  and  particularity,  and  the  proof 
varies  substantiatl^  from  the  statement,  there 
will  be  a  fatal  vanance. 
1  Chittv,  PL  *407,  and  cases  there  died. 
So  belo  in  cases  similsr  topresoa. 
0/tieago  v.  IHgnan,  14  Bradw.  1S8;  BUtrn- 
ingUm  v.  Ooodneh,  88  111,  859.  and  see  can 
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Complamt  did  not  ahow  wherdn  oet^lgaice 
coosisted.  Insafficient. 

Daatme     Clark,  47  Conn.  816. 

The  court  imposed  upon  the  defendant  a  duty 
giealer  thaD  required  %  law. 

It  is  matter  of  taw  that,  if  the  def^^dantnses 
the  road  in  an  imusual  manner,  or  for  an  ud- 
oaaal  purpose,  he  assumes  all  risks, 

WQton  V.  GraiAy,  47  Conn.  73. 

If  any  person  undertakes  to  use  or  travel 
opon  a  public  highway  in  an  unusual  or  ex- 
tnodinaiy  manner,  he  takes  eveiy  possible 
risk  of  lose  or  damage  upon  himself,  and  can 
have  no  remedy  agamst  the  town  for  injuries, 
althoQgb  they  be  tne  direct  result  of  defects  in 
a  WW  for  which  it  would  be  responsible  to  in- 
dtriduals  in  the  lawful  and  proper  use  of  it. 

WHton  V.  Granby,  mora:  Oregorv  v.  Adamt, 
14  Gray,  242. 

If  the  plaintiff  chose  to  take  the  risk  of  using 
the  road  in  an  nnttaual  manner  because  the 
dfitance  was  shtnt,  he  has  no  ri^ht  to  throw 
this  risk  and  the  responsibility  of  it  upon  the 
town. 

Pdrker  v.  Uition  Woolen  Co.  42  Coon.  403; 
PtttiburgA  8.  R.  Go.  v.  Tayi&r,  104  Pa.  818,  817; 
Betman  y,  Tomuend,  IS  MeL  297. 

The  defect  foond  is  an  excellence,  not  a  de- 
fect 

In  Munmm  v.  Derip,  87  Conn.  811,  what  is  a 
defect  in  a  highway  is  considered  as  a  matter 

law,  and  several  Massachusetts  and  New 
Hampshire  cases  are  quoted  where  the  question 
is  BO  considered. 

In  LartdoU  v.  Nondeh,  87  Coon.  615,  whether 
certain  ice  makes  a  road  defective  seems  to  be 
ooDflidered  as  a  matter  of  law. 

The  injury  was  not  caused  by  the  pretended 
defect.  The  finding  ought  to  show  that  the 
injniy  was  caused  by  the  defect.  Whether  it 
wessbow  it  is  matter  of  law. 

In  LaiuaMer  v.  Eittinger,  12  Rep.  685,  the 
coon  considers  the  question  whether  the  Injury 
was  caused  bv  the  defect,  as  a  matter  of  law, 
and  decides  that  it  was  not  so  caused.  So  in 
ftrfcsr  V.  Union  Woolen  Co.  mtpra. 

In  Ormff  v.  jPbstmUe.  59  Iowa,  62.  it  con 
aders  and  decides  from  what  cause  the  injuiy 
lenlted.  So  in  Simmondt  v.  New  York  cfi  N. 
B.S.  R.Oo.  52  Conn.  270. 

Unless  the  injury  must  be  the  natural  and 
(nobable  consequence  of  the  defect,  there  is  no 
liability. 

POtdmrgh  3.  B.  Co.  v.  Taylor,  104  Pa.  816. 

If  the  defect  was  likely  to  produce  such  an 
Kcident,  it  became  the  duty  of  the  plaintiff  to 
takeipecial  precaution  to  secure  his  load;  and 
■Qcfa  precaution  be  has  failed  to  take. 

Tufree  v.  State  Center,  57  Iowa,  683. 

We  subjoin  the  following  mllngs  as  to  mat- 
ten  of  law  and  facts: 

"No  diaptite  as  to  any  of  the  facts.  Tb^ 
Awld  have  been  held  to  amount  to  contrib- 
ntoiy  cec^igence." 

FitUbwph  8.R.00.V.  Taylor,  104  Pa.  817. 

"Suffering  a  road  to  remain  blockaded  with 
mow  for-  three  months  would  not,  of  itself, 
sbow  that  the  town  was  guilty  of  nezligence  to 
ndiin  extent  as  to  render  it  liable  for  an  ac- 
ddcat  for  that  caose  alone.  It  is  a  physical 
imponibility  in  many  towns  to  keep  the  road 
b  wioter  free  from  a  snow  blockade." 

Airr  T.  Fij/moiak,4ACooiy.  469. 
ICom. 


"Where  admitted  facts  show  want  of  proper 
care  on  part  of  plaintiff,  it  has  frequently  been 
held,  as  a  conclusion  of  law,  that  there  was  no 
legal  cause  of  action." 

Ang.  Hlghw.  §  290,  note  3,  citing  cases  from 
Massachusetts,  Vermont,  New  York,  New  Jer- 
sey, United  States,  Pennsylvania,  and  Engiand. 

"Where  verdict  of  juiy  would  be  set  aside 
by  the  court,  court  can  instruct,"  etc. 

1  Whart.  Neg.  ^  430;  WHdt  v.  Hudarni  B.  S. 
R.  Co.  24  N.  Y.  488,  489. 

"Too.well  settled  to  be  brougjit  in  questioo, 
that  it  may  become  duty  of  court  to  instruct 
junr  that  plaintiff  has  no  case,  or  defendant  no 
defense,"  concerning  negligence. 

Brooks  V.  Somernlte,  lOSMtea.  271. 

The  following  have  been  held  negUgence  as 
matter  of  law: 

Leaving  car  whUe  in  motion. 

6  Gray,  70. 

Gloing  between  two  cars  in  motion. 
18  Gray,  607. 

Crossing  track  without  looking  for  train. 
10  Allen,  582. 

Horse  and  cart  left  in  the  street  with  no  one 
to  watch. 

lUige  V.  Goodtein,  6  Cow.  &  P.  190;  Hoboken 
L.  <e  /.  Co.v.  LaUy,  1 N.  J.  (L.  ed.)  897, 6  Cent. 
Rep.  818;  Dudley  v.  Camdm  A.  P.  F.  Co.  45  N. 
J.  L.  378. 

Signing  application  witiiout  reading  it. 

Byanv.  World  Mut.  L.  Ins.  Co.  41  Conn.  168. 

In  Stroum  v.  Whittlesey,  Id.  660,  the  perform- 
ance of  duty  and  no  negUgence  is  infeired 
from  the  facts. 

Driving  upon  road  covered  with  water. 

Branson  v.  Southbury,  87  Conn.  201, 

In  TM  Bridge  Oo.  v.  Ldngrell,  47  Conn.  229, 
on  motion  for  new  trial  on  the  ground  that  the 
finding  showed  contributory  negligence, — pre- 
cisely the  present  situation, — ^the  court  consid- 
ers uie  facts,  and  passes  on  the  question  as 
matter  of  law. 

In  Peck  V.  New  York,  N.  H.  A  H.  R.  R.  Co. 
50  Conn.  340.  the  superior  court  found  no  con- 
tributory  negligence,  except  as  inferred  from 
facts  found.  Negligence  was  inferred.  See 
also  cases  there  cited. 

In  Nolan  v.  NetB  York,  N.  H.  &  H.  R.  R.  Go.  1 
Conn.  (L.ed.)lia,  1  New  Eng.  Rep.826, 58 Conn. 
471,  the  court  discusses  the  speed  at  which  trains 
may  run;  whether  the  engineer  had  exercised 
due  dil^^ce;  the  practicability  of  fencing  the 
track  so  as  to  keep  boys  out;  and  they  neld 
that  the  rate  of  speed,  the  meeting  of  trains, 
the  arrangement  of  tracks,  and  the  absence  of 
of  a  fence,  did  not  constitute  negligence. 

A  new  trial  will  be  granted,  on  finding  by 
court,  when  it  would  have  been  granted  for  a 
verdict  against  evidence. 

RiUy  V.  fiiwcr,  76  Ind.  168. 

Mettrt.  D.  Ward  Northrop  and  Hobftrt ' 
Ik  HotehUas.  for  plaintiff,  qipellee: 

It  bein^  the  duty  of  the  town  to  keep  this 
highway  m  repair,  and  at  the  very  l«i8t  to 
make  it  safe  for  such  use  as  might  t>e  expected 
of  it,  it  became  a  question  of  fact  for  the  court 
whether  the  bij^^hway  was  out  of  repair,  or 
whether  the  plamtiff,  by  his  negligence,  ma- 
terially contributed  to  the  injury. 

^eri  v.Houaatonic  R.  R.  Go.  19  Conn.  566, 
569;  WiUiams  v.  Clinton,  28  Conn.  266;  Ttfisff 
V,  New  York  &  N.H.R.  R.  Co.  37  Conn. 
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Pwrk  T.  OrBrUn,  28  Conn.  889;  ZeigUr  v.  Daji- 
bury  N.  R.  R.  Go.  1  Conn.  (L.  ed.)  21,  1  New 
Eay.  Rep.  278,  .'>2  Conn.  552;  Derter  v.  Me- 
Oready.  1  Conn.  (L.  ed.)  220,  2  New  Eng.  Rep. 
833.  54  Coan.  171;  Chngdan  t.  JTitmieA,  87 
Conn.  420. 

Under  the  circumstances  the  court  would 
have  been  Justified  in  finding  a  presumptive 
knowledge  of  these  defecta. 

MandtetterT,  Harford,  90 Conn.  121;  Dooley 
T.  Meriden,  44  Conn.  110. 

The  mere  fact  that  the  plaintiff  knew  of  the 
defects  will  not  excuse  the  defendant's  negli- 
gence. 

Congdon  v.  Norwich,  37  Conn,  420. 

It  will  be  further  obeerved  that,  whatever 
claimB  may  be  made  by  the  defendant  upon  the 
pleadings  or  record,  nothing  in  the  finding  jus- 
tifies any  assumption  that  the  road  was  not 
defective,  or  that  there  was  ai^  con^ibutory 
ne^igence  on  the  part  of  the  plaintifl. 

Congdon.  v.  Norwich,  mpra. 

The  use  by  the  plaintiS  was  not  unusual, 
and  so  does  not  come  within  the  case  of  Wil- 
ton V.  Oranby,  47  Conn.  40,  cited  by  the  de- 
fendant. 

"  While,  on  the  one  hand,  a  party  shall  not 
recover  damages  for  an  injury  which  he  has 
brought  upon  himself,  neitlier  shall  be  be  per- 
mitt^  to  shield  himself  from  an  injury  which 
he  has  committed  because  the  party  injured 
was  in  the  wrong,  unless  such  wrong  contrib- 
uted to  produce  the  injury;  and  even  then,  it 
would  seem,  a  iwrty  is  bound  to  use  common 
and  ordinary  caution  to  be  in  the  right." 

New  Haven  8.  B.  eft  Trans.  Co.  v.  Vand^rliili, 
16  Conn.  480;  GkurckiU  v.  Botebeek,  IB  Conn. 
865;  Congdon  v.  Norwich,  tupra. 

'  'Of  course  it  is  xmderstood  that  there  must 
be  a  degree  of  negligence  on  the  part  of  the 

EftTty  who  ought  to  kei^  the  bridge  in  repair, 
ut  the  statute  seems  to  infer  this  negligence, 
in  the  first  instance,  from  the  mere  fact  that  it 
is  found  to  be  out  of  repair  or  defective,  and  to 
throw  upon  the  defendant  the  burden  of  re- 
butting this  presumption." 
Beeeher  v.  Derby  B.  dk  F.  Go.  2i  Conn.  499. 
The  exceptions  taken  by  the  defendant  are 
entirely  immaterial. 

In  any  event,  being  cross-examination,  it  was 
within  the  discretion  of  the  court. 

Chapman  v.  Loomia,  86  Conn.  450;  Burns  v. 
Fredericka,  87  Conn.  92. 
All  the  evidence  was  clearly  inadmissible. 
Stger  v.  Barkhamnted,  22  Conn.  296;  Todd 
T.  Muimm,  1  Conn.  (L.  ed.)  107.  1  New  Eng. 
Rep.  831,  68  Conn.  570. 

But  even  then  the  court  immediately  admit- 
ted evidence  to  prove  the  same  facts;  so  the  de- 
fendant could  not  complain. 

Bedfield  v.  Buck,  85  Conn.  829;  Scofleld  v. 
Loekwood,  Id.  425. 

As  to  any  other  claims  of  variance  that  the 
defendant  may  make,  no  particular  claim  ap- 
pears of  record. 

Pr.  Act,p.  16;  Shepard  v.  NmlTenm  AN,  B. 
S.  Co.  4Si  Conn.  07;  ZHffler  v.  Danbury  eft  N. 
R.B.Co.\  Conn.  (L.  ed.)21, 1  New  Eng.  Rep. 
278,  52  Conn.  5Sl;AUen  v.  Jarvit,  30  Conn. 
47;  Riee  v.  Almy,  82  Conn.  805;  M&rri*  v. 
Bridgeport  Hydravtie  Co.  47  Conn.  289. 

Upon  the  whole  record  there  should  be  no 
new  trial. 

S26 


Ct.  of  Erb.  or  CoHNEScncuT.  1887. ; 

Pardee,  J.,  delivered  the  opinion  of  the! 

court: 

This  is  a  complaint  for  injuries  occasioned ' 
by  a  defect  in  a  highway.  The  case, was  tried ; 
to  the  court,  and  judgment  rendered  for  the ; 
plaintiff.  .The  defendant  has  appealed  for  the 
following  reasons:  That  the  court  erred  in  lur- 
ing the  plaintiff  entitled  to  recover  on  tbe  facts : 
fonnd;  in  imposing  upon  the  defendant  a  duty 
greater  than  that  required  by  law;  in  boldiD^ 
thatontbe  facts  found  there  wasadefect  in  the 
highway  for  which  the  defendant  was  liable:  in 
holding  that  the  plaintiff's  injury  was  canaol 
by  a  defect  in  the  highway  for  which  tbe  de- 
fendant was  liable;  in  holding  that  tbe  com- : 

glaint  was  sufficiently  proveaand  supportai 
y  the  facts  found,  to  entitle  the  plaintiff  to 
judgment;  in  holding  that  the  plaintiff  was  not ; 
guilty  of  such  negUgence  as  would  defeat  bit 
right  to  recover;  m  admitting  the  evidence  m  , 
to  the  condition  of  the  road  being  the  sub- ; 
Ject  of  conversation  among  the  neigbbon;  in  \ 
excluding  each  of  the  defendant's  croas-qoes- 1 
tions  to  the  plaintifl;  and  in  admittiiu  the  ' 
testimony  as  to  the  gentleness  of  the  plauatiff'i  j 
hOTses. 

The  plaintiff  was  injured  while  desomding  ; 
a  steep  hilL   The  defendant  had  constructed 
two  bndges  or  water-breaks  diagonally  across  ' 
the  way  near  the  top  of  the  hill,  for  the  pur- 
pose of  turning  wtUer  into  guttcxs.  Such  breaks 
properly  made  and  repaired  were  found  to  have  : 
been  necessary  at  the  place  in  question,  becatue 
rocks  prevent  the  making  of  gutteia  above  ! 
The  finding  also  is  that  during  Jane  and  Jul;'.  ; 
1886,  the  water  had  washed  over  the  top  of  the  , 
bill  and  down  to  the  first  break,  making  ruts  i 
through  it  where  the  wagon  wheels  and  Ute 
horses  feet  had  broken  it  awa^;  and  from  tbe 
first  break  had  washed  down  m  Ihe^  centre  <d 
the  road  to  tbe  second  break,  thebaaeof  wbidi 
had  been  washed  away,  and  the  hclsht  of  tbe 
break  increased,  by  the  water  which  at  the 
point  had  turned  off  to  tbe  side  of  the  roid. 
Id  the  afternoon  of  July  29,  1886,  tbe  plaintiff 
started  to  cart  his  last  load  of  hay  from  his 
meadow,  using  therefor  the  same  horses  sod 
waffon  he  had  been  using  all  this  seaawi.  Ute 
load  consisted  of  meadow  grass  placed  upon 
the  wagon  in  the  same  manner  as  loads  of  bsf 
which  the  plaintiff  had  carted  down  tbe  bill 
during  provioua  years  and  during  the  same 
summer,  except  that  a  place  was  left  on  tbe 
back  part  of  the  load,  upon  which  was  {daced  i 
about  two  hundred  pounds  of  rye-straw  nk- 
ings;  tbe  straw  lappioga  little  over  the  top  and  ; 
centre  of  the  load.   The  entire  toad  weiglied  i 
about  two  thousand  pounds.   In  driving,  tbe  i 
plaintiff  was  seated  upon  the  top  of  the  load,  u  i 
was  bis  custom  in  carting  hay,  and  as  is  the  i 
custom  of  farmers  in  the  neighborhood.  | 

The  stake  in  front  of  the  wagon  was  intended  | 
to  prevent  the  load  from  sliding  when  descend-  i 
ing  the  hill,  bat  the  load  was  not  bound  to  tbe 
wagon,  the  plaintifl  having  never  bound  a  load 
of  nay  or  straw  in  carting  down  the  hill  to  his 
barns.  i 

On  reaching  the  top  of  the  hill,  tbe  plaintiff 
caused  an  iron  shoe  to  be  attached  to  tbe  wagos 
and  placed  under  the  rear  wheel,  to  c^eck  tbe 
speed  of  the  wagon  in  descending  tbe  hill 
The  plaintiff  had  carted  loads  of  hay  down  this  | 
hill  for  about  thirty  yew^  and  had  carted  nearly  | 
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tStj  loMk  down  the  hUl  during  the  summer  of 
1888,  but  had  not  before  carted  hay  and  grain 
OT  nraw  raidn^  upon  the  same  load,  ui  at- 
tempting to  avoid  the  stones  at  the  top  of  tiie 
bil),  the  waf^n-wheels  slipped  into  a  part  of 
tbe  road  ws^ed  by  the  rains  through  the  up- 
per break,  causing  tbe  wei^t  of  the  load  to 
be  thrown  forward,  and  giving  a  greater  impe- 
tus to  the  wagon,  so  that,  when  tbe  forward 
wheels  of  the  wagon  struck  tbe  second  and 
lower  break,  which  had  been  made  abrupt  by 
wBshing,  it  was  with  so  great  a  shock  that  the 
plaintiff  was  thrown  forward  to  the  ground,  by 
the  side  of  his  horses,  and  directly  in  front  of 
fan  forward  wheels.  He  held  on  by  the  driv- 
in;  fines  and  was  dragged  a  dlstuice  of  ten  or 
twelve  feet  before  tbe  hones  were  stopped. 
By  this  fall  the  plaintiff's  knee,  back,  and 
neck  were  injured,  and  he  was  incapacitated 
work  for  a  number  of  weeks,  and  had 
not  fully  recovered  at  the  time  of  the  trial 
io  Jtnuarr.  1887.  When  the  wagon  struck 
\he  eecbod  break,  throwing  tbe  plaintiff  to 
ibe  ground,  about  a  hundrad  poands  of  hay 
«Dd  straw  came  oft  tbe  load  with  him.  The 
had  was  pnqierly  placed  upon  the  wagon,  and 
theaoddent  wascaused  bv  the  washing  of  the 
bi^way  on  tbe  hill,  and  at  the  base  of  the 
kiwcr  break. 

We  cannot  assent  to  tbe  claim  'that  there  is  a 
vuiance  between  allegations  and  proof. 
Thi  eomplaint  points  out  to  the  defendant  its 
datf  in  the  premises,  when,  where,  and  whore- 
in  It  &dled  in  performance;  the  order  of  the 
«no(s  which  terminated  in  the  injury  to  the 
pUintiff;  and  tbe  character  and  degree  of  that 
injon.  Of  course  in  ' such  a  matter  It  is  im-. 
pOHiUe  thai  tbe  proof  should  be  a  literal  and 
etact  teim)dnction  of  the  allegations;  therefore 
Utt  law  forgivefl  variances  which,  altiioi^ 
tbqr  may  magnify  tbe  injury  and  misstate  at- 
teuaat  circumstances,  neither  raise  any  doubt 
in  tbe  mind  of  the  defendant  as  to  the  charge 
which  he  is  required  to  meet,  nor  induce  blm 
to  omit  any  matter  of  preparation  for  defense. 
Tbe  complaint  states  that  the  plaintiff  was 
ridhig  npon  a  load  of  hay;  that  a  wheel  dropped 
iolot  hole;  that  the  wagon  was  overturned; 
ud  that  he  and  the  hay  were  thrown  upon  the 
^rouod.  The  proof  is  that  the  wheel  dropped 
into  s  bole,  and  that  he  was  thrown  to  the 
pound:  but  that  tbe  wagon  was  not  overturned, 
and  only  a  portion  of  the  load  was  thrown  off. 
Bat  all  questions  of  importance  to  either  party 
arise  upon  tbe  allegations  that  the  way  was 
daomtnisly  defective  because  of  the  hole;  that 
tbe  dsfinidant  Is  responsible  for  all  resulting 
injuries;  that  the  dropping  of  the  wheel  into 
tbe  hole  threw  the  platntm  from  tbe  load  to 
the  ground;  and  that  thereby  he  was  hurt. 
Tboe  slate  a  complete  cause  of  action.  The 
additional  descriptive  statements,  that  the 
wutn  was  overturned,  and  that  the  whole 
nther  than  a  part  of  the  load  was  thrown  off,  are 
niiDeceasary.  Tbe  plaintiff  midit  himself 
vfely  disprove  them  and  yet  estabush  his  right 
to  receive,  and  the  defendant's  obligation  to 
pay.  damages.  They  neither  increase  nor 
change  the  hmden  of  defense. 

The  plaintiff  was  injured  in  July,  and  insti- 
tuted this  action  for  damages  in  Septemb^, 
16BS.  In  the  intervening  August  be,  with  oth- 
en,  made  their  compbdnt  to  the  county  com- 
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missloners.  to  the  effect  that  the  highway  In 
question  was  out  of  repair,  and  asked  that  it 
might  t>e  repaired.  The  commissioners  denied 
tbe  request,  giving,  as  tbe  reason.  Chat  a  portion 
of  it  had  been  repaired,  and  that  the  use  of  the 
remainder  was  so  rare  as  not  to  call  for  any 
repair.  Upon  the  trial  tbe  plaintiff  testified 
that;  at  the  time  of  the  hearing,  he  d^rmlned 
to  sue  the  town  if  it  did  not  treat  htm  fairly 
and  repair  the  road.  Upon  cross-examination, 
he  was  asked  if  he  intended  to  say  that  he 
should  not  have  sued  tbe  town  if  he  had  suc- 
ceeded before  the  commissioners.  The  ques- 
tion was  excluded  upon  bis  objection;  and 
properly.  Of  course  it  was  theprfvll^  of  tbe 
plaintiff  to  refrain  from  suing  the  town  for  his 
mjuries,  if  it  would  furnish  him  a  safe  bigb- 
wav  for  the  future;  of  course,  too,  bis  legal 
rigot  to  redress  remains  to  him,  even  if  revenge 
is  an  element  in  his  effort  to  enforce  it.  The 
defendant's  right  in  this  part  of  the  case  is 
limited  to  proof,  either  that  the  plaintiff  siiffer- 
ed  no  injury,  or,  if  anv,  less  tban  he  claimed; 
that  he  was  more  solicitous  concerning  the 
judgment  than  concerning  tbe  truth.  But, 
without  effort,  the  defendant  had  the  benefit 
of  the  fact  that  the  witness  was  also  plaintiff. 
His  interest  and  bias  were  open  and  unlimited. 
Neither  party  to  a  cause  is  entitled  to  a  new 
trial  because  he  is  not  permitted  to  prove  that 
bis  adversary  is  interested  in  the  result.  If  the 
evidence  was  offered  for  the  purpose  of  prov- 
ing that,  in  the  opinion  of  tbe  plaintiff,  success 
in  bis  effort  before  the  commissioners,  to  com- 

El  the  defendant  to  repair  tbe^  road,  would 
ve  been  full  and  adequate  compensation  for 
the  injuries  to  bis  person,  it  was  properly  re- 
jected. By  no  possibility  could  It  assist  the 
court  in  properiy  measuring  those  injuries  la 
money.  The  road  was  not  repaired,  and  the 
money  vatne  of  the  combined  pleasure  and 
material  benefit  which  would  have  resulted  to 
the  plaintiff  if  it  had  been  repaired  must,  of 
necessity,  remain  unknown. 

Upon  tbe  finding  the  defendant  asks  us  to 
decide  that  the  plaintiff  brought  this  injury 
upon  himself  by  negligence.  But  we  are 
unable  to  declare  that  a  Judgment  for  him, 
bused  upon  such  finding,  is  ernmeous;  cannot 
say  that  he  transcended  tbe  limits  of  care  and 
prudence  which  might  reasonably  have  been 
required  of  a  person  in  his  situation,  by  driv- 
ing, along  the  highway  in  question,  a  pair  of 
horses  hitched  to  a  wagon  having  a  chained 
wbeel,  while  sitting  upon  a  load  partly  of  hay 
and  partly  of  stinw,  over  a  ton  in  weight.  We 
cannot  say  lhat  oontributonr  negligence  resides 
in  the  combination  of  the  facte,  namely,  that 
the  ton  of  hav  was  surmounted  by  two  hun- 
dred pounds  of  loose  straw,  and  that  the  whole 
was  unbound, — in  presence  of  the  finding  that 
the  load  was  "properly"  (that  is,  carefully  and 
prudently)  "placed,"  in  view  of  all  surronnd- 
mg  circumstances;  and  that  the  unsafe  state 
of  the  way  was  wholly  responsible  for  tbe  in- 
juries. We  cannot  say  that,  as  the  result 
either  of  experience  or  observstion  or  of  both, 
it  has  come  to  be  generally  believed  by  men  of 
ordinary  intelligence  and  pnidencei^that  a  man 
cannot  safely  drive  as  the  plaintiff  did  artpe  a 
road  in  reasonably  good  condition. 

Notwithstanding  the  objection  of  the  defend- 
ant, tbe  court  permitted  the  plaintiff  to  testtfy 
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that  he  bad  beard  some  of  his  neighbors  say  to 
others  of  tbem,  during  the  five  monthfi  pre- 
ceding the  inlury,  that  the  way  was  out  of 
repair,  as  tenaing  to  prove  that  the  defect  was 
a  matter  of  general  knowledge,  and  as  laying 
the  foundattoD  fcnr  an  inference  by  the  court 
that  therefore  there  had  heea  knowledge  and 
negligence  upon  the  part  of  the  selectmen. 
For  this  the  defendant  appeals. 

We  are  not  called  upon  to  justify  the  recep- 
tion of  this  testimony.  The  finding  is  that, 
about  thirty  days  prior  to  the  accident,  actual 
notice  of  the  defect  was  given  to  a  selectman. 
The  record  affords  do  ground  for  the  supposi- 
tion that  the  defendant  made  any  claim  to  the 
contrary.  The  plaintiff's  casie  stood  upon  the 
solid  foundation  of  actual  notice.  That  he 
availed  himself  of  the  permission  of  the  court 
to  weaken  it  by  attempting  to  impute  know- 
ledge should  not  be  a  reason  for  a  new  trial. 
The  actual  notice  remains,  and  must  in  any 
event  control  the  case  upon  this  point.  Again, 
although  it  is  true  that  a  safe  highway  may  be 
made  unsafe  in  the  space  of  a  few  minutes,  by 
an  unusual  rainfall:  that  a  traveler  may  there- 
fore receive  injuries  before  knowledge  couid 
by  any  possibility  come  to  any  selectman,  and 
therefore  before  any  responsibility  for  such  in- 
juries could  rest  upon  the  town;  and  that  the 
uw  allowed  a  reasonable  time  for  knowledge, 
and  further  reasonable  time  for  action, — yet  the 
law  imposes  upon  the  town  reasonable  super- 
vision of  the  highway;  and  a  want  of  know- 
ledge, by  its  selectmen,  of  a  defect,  does  not  con- 
stitute a  legal  excuse  for  inaction,  if  ignorance 
is  the  result  of  negligence  in  supervision.  If 
the  defect  was  plain  to  the  eye  of  any  person 
who  would  look,  and  had  existed  for  a  great 
length  of  time,  tiie  law  would  permit  the  court 
to  impute,  either  negligent— and  therefore  culp- 
able—Ignorance to  the  defendant  in  reference  to 
it,  or  culpable  delay  in  reparation  after  actual 
knowledge.  The  finding  is  that  the  defecthad 
existed  during  the  space  of  about  two  months 
previous  to  the  injury.  Upon  this,  without 
more,  the  court  could  lawfully  impute  know- 
ledge and  negligence;  and,  in  view  of  Uiis,  tes- 
timony as  to  what  individuals  said  about  tbe 
defect  daring  the  lapse  of  time  must  be  quite 
without  effect  in  the  matter  of  imputed  know- 
ledge. 
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The  flnding  is  to  the  effect  that,  since  the 
construction  of  a  new  road,  a  large  part  of  the 
travelers  who  theretofore  passed  over  the  road 
in  question  have  passed  over  the  former,  but 
that  the  old  one  is  still  used  for  business  pnr- 
poees  to  some  extent,  and  in  the  Bummer  to  a 
considerable  extent  by  parties  driviog  for  plea- 
sure. It  is  the  claim  of  the  defendant  that  tbe 
court  wrongfully  imposed  upon  it  the  duty  of 
keeping  an  almost  disused  road  in  such  repair 
that  the  plaintiff  oould  safely  drive  over  it  in 
the  manner  undertaken  by  him.  Of  coui% 
a  town  owes  more  of  care  to  a  road  used  mocli 
than  to  one  used  little.  As  to  neilher  is  it  ao 
insurer;  as  to  both,  its  duty  is  to  keep  tbem  in  a 
condition  of  reasonable  sue^.  With  less  than 
this  it  may  not  invite  one  traveler  or  many  to 
pass  over  any  road.  Every  traveler  is  entitled 
to  a  road  along  which  he  may  pass  in  safety  by 
the  use  of  a  reasonable  degree  of  care  and  pru- 
dence, having  in  view  his  maDoer  of  use  and 
the  condition  of  the  way.  The  import  of  tbe 
finding  is  that,  in  view  of  tbe  degree  of  use  of 
the  way,  the  defendant  failed  to  keep  it  in  a 
reasonable  degree  of  safety.  There  was  ok 
of  it,  both  for  business  and  pleasure,  to  a  "con- 
siderable" extent;  it  was  "unsafe  for  travel" 
Upon  this  we  cannot  say  that  most  men  of  in- 
telligence and  prudence  would  unite  in  the  be- 
lief that  the  defendant  reasonably  and  prop- 
erly adjusted  the  degree  of  care  to  the  degtet 
of  use. 

The  plaintiff  was  asked  if  the  defendant  paid 
him  in  repairing  the  road  upon  the  hill  in  Msv, 
1886.  Upon  objection  this  was  excluded 
Immediately  thereafter  tbe  defendant  was  per- 
mitted to  prove  all  work  done  by  the  plaintiff 
upon  the  road  upon  the  hill,  and  all  payments 
to  him  therefor  during  the  five  years  imme- 
diately preceding  July,  1886.  If  it  should  be 
conceded  that  the  court  erred  in  the  rejection, 
it  would  seem  that  ample  reparation  imme- 
diately followed;  and  it  is  both  tbe  privile^ 
and  the  duty  of  tbe  trier  to  correct  a  mistake 
if  be  can  do  it  so  speedily  and  completely  as 
that  no  injury  remains  to  anyone. 

T/iertisnoerrorintheju^fment  complained 
of. 

In  this  opimon  the  other  Judges  concurred. 


1  Coss- 
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Oeorge  J.  ADAMS 

0. 

DaWd  S.  BAKER,  AOmr. 

All  that  is  required,  to  entitle  the  plaintiff 
to  recover  upon  &  lost  note,  is  proof 
that  the  defendant  cam  pay  the  Dote 
wHfaovt  the  luMard  of  being  required 
to  pay  it  a  second  time.  Where  a  rature 
aenon  on  a  lost  note  would  be  barred 
by  the  Statute  of  Limitations,  the  l(wer 
is  entitled  to  recover.  Where  an  action 
is  brought  under  Pub.  Stat,  cliap.186. 
$  16*  against  the  insolvent  estate  of  the 
maker  of  a  negotiable  note,^  dated  July 
a,  1867,  payable  two  months  afterdate, 
alleged  to  have  been  lost,  after  the  claim 
had  been  filed  and  commiwloners  ap- 
pointed, who  allowed  the  claim;  and 
the  allowance  was  stricken  out,— a  de- 
marrer  on  the  ground  that  an  action  at 
law  will  not  lie  on  such  a  note  so  in- 
dorsed and  lost— the  only  remedy  being 
in  equity— was  overruled. 

(Decided  October  14. 1887.) 

ASSDMPSIToDalostnote.  On  demurrer  to 
the  declaratioQ.  Overruled. 
The  facts  are  stated  Id  the  optnion. 
Mr.  W.  R.  Peree,  for  defendant: 
Coder  the  facts  pleaded,  an  action  at  law  can- 
not be  matDtained.   The  remedy  Is  In  equity 
only.  This  is  the  doctrine  of  Eoglaad. 
2  Pars.  N.  &  B.  ed.  1870,  p.  296. 
Id  this  country  the  weight  of  authority  Is  in 
bannony  with  the  Englioa  rule. 
1  Wait.  Act.  &  Def.  p.  165. 
Where  the  common-law  and  equity  tribu- 
nals are  separate  and  distinct,  the  commoo-law 
roune  steadily  refuse  to  take  jurisdiction  of 
suits  upon  such  cases. 
I  Wait.  Act  &  Def.  p.  166. 
As  the  two  jurisdictions  in  this  State  are  sep- 
arate and  distinct,  we  should  follow  the  £ng> 
lisb  rule  and  the  weight  of  Amcaican  authori^ 
in  accordance  therewith. 
Jmkiny,  Donahue,  13  R  I.  199. 
The  rule  at  nim  prim  in  Abom  v.  Boauiort/i, 
IR.t  401,  maintaining  an  action  at  law  on  a 
lost  bill  of  exchange,  where  the  question  of 
jurisdiction  was  not  raised  ordecided,  will  not 
weigh  against  the  great  number  of  cases  in 
which  the  courts  Imve  denied  the  jurisdiction 
athw. 

At  common  law  no  protection  can  be  afford- 
ed to  the  maker  of  the  lost  note.  In  equity,  in- 
desituty  can  be  required  for  the  make's  pro- 

t«!iion. 

As  to  the  neirotiability  of  the  note  in  ques- 
tiw  and  the  presumptions  concerning  the  same, 


2  Pars.  N.  &  B.  p.  291. 

For  a  fall  discussion  of  this  subject  see — 

Story,  Prom.  N.  ^§107-111,  447,  448,  450; 

i  Pus.  N.  4s  B.  ed.  18  0,  pp.  391. 395-398, 800, 

802,  m.  80.1. 807. 
Mr.  RiUlin  Matbewson,  for  plaintUF: 
Pub.  Stat.  chap.  186.  g  15,  expressly  settles 
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the  question  presented  by  the  demurrer;  it  de- 
clares "the  claimant  majjr  bring  his  action  at 
common  law,"  etc.  This  means  he  must  bring 
his  action  at  common  law.  The  remedy, 
where  commissioners  have  allowed  the  claim 
against  an  estate,  and  the  defendant  has  the 
claim  stricken  out  of  the  commissioner's  report 
under  this  section,  is  "  bis  action  at  common 
Uw." 

But  if  this  statute  does  not  compel  or  allow 
the  plaintiff  to  bring  his  actbm  at  common  law. 
It  is  now  settled  that  such  action  lies,  "  except 
In  the  case  of  negotiable  Instruments,  negotia- 
ted while  current," 

1  Story,  Eq.  Jurisp.  §  86;  1  Walt,  Act.  & 
Def.  166. 

Courts  will  not  presume  that  the  note  was 
negotiable  or  negotiated,  but  the  defendant 
must  show  this  afllrmatively. 

Edw.  mils,  396,  803;  2  Fan.  N.  &  B.  390 ; 
Pintardv.  Taefcinhton,  10  Johns,  104;  McNair 
V.  Gilbert,  8  Wend.  344;  Bader  v.  Noland,  13 
Wend.  178;  LaseUv.  LazeU,  X2Vt.448, 

An  action  at  law  lies,  whether  the  note  is  ne- 
gotiable or  not,  if  the  Statute  of  Limitations  can 
be  pleaded  to  an  action  brought  on  the  note  af- 
terwards by  a  bona  fide  holder, — which  is  thia 
case. 

Torrey  v.  Fots,  40  Me.  74;  Bbpkiru  v.  Adams, 
30  Vt.  407. 

An  action  at  law  lies  also  by  the  owner  of  a 
negotiable  note  lost  after  maturity,  on  the 
ground  that  such  note  iaonly  transferable  sub- 
ject to  the  ^uities  between  the  original  parties. 

Jonn  v.  FaU$,  b  !dasa.  101;  FaSxv.BuMell, 
16  Pick.  816;  Story,  Notes,  %  460,  note  3; 
Thatfer  v.  JCing,  15  Ohio,  343. 

The  subject  of  remedies  upon  lost  notes  ia 
fully  considered  in — 

Tuttle  V.  Staridish.  4  Allen,  481;  Savannah 
Nat.  Bankv.  Haskina,  101  Mass.  370;  McQreg- 
ory  V.  MeOrtgory,  107  Blaas.  543;  Moore  v.  FaU, 
43  Me.  450;  3  Ames,  Cas.  B.  N.  63,  64,  note 
10. 

Dnrfee.  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  demurrer  to 
the  second  count  of  the  declaration,  which  count 
setR  forth  that  the  defendant's  intestate,  at 
Providence,  on  July  33,  1857,  made  hl^  prom- 
issory note  for  |«)0.  payable  to  James  A. 
Requa,  or  order,  two  months  after  date;  and 
that  said  Requa  then  and  there  indorsed  and 
delivered  it  to  the  plaintiff;  that  it  was  not 
paid  at  maturitv;  that  after  maturity,  and  be- 
fore any  part  of  it  was  paid,  it  was  lost  by  the 
plaintiff;  that  after  the  loss  the  plaintiff  de- 
manded payment  of  the  defendant,  and  the 
defendant  refused  payment.  The  ground  of 
demurrer  is  that  an  action  at  law  will  not  lie  on 
such  a  note  so  Indorsed  and  lost,  the  only  rem- 
edy being  in  equity. 

There  Is  a  condict  of  decision  on  the  ques- 
tion. The  English  doctrine  is  that  the  onlv 
remedy  on  a  lost  negotiable  note  or  bill  is  in  equi- 
ty; the  reason  alleged  l)eiDg  that  the  maker,  upon 
paying  the  note,  is  entitled  to  have  it  surren- 
dered tohim  for  his  protection  against  suit  there- 
on by  any  other  person  coming  into  possession 
of  It,  and  a  court  of  equity  can  afford  protec- 
tion by  exacting  an  indemnity  bond^^hereas  a 
court  of  law  cannot  Ii»[Jh^,c^^^^e 
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lisb  doctrine  has  been  adopted  ia  several  States, 
but  In  ottaerB  it  has  been  materially  modified 
orn^BCted.  In  tbia  State,  In  Abom  t.  Bos- 
worth,  I  R.  1. 401,  which  was  an  actios  on  a  bill 
of  exchange  lost,  tried  to  the  Jury  in  1850,  this 
court  instructed  the  jury  that  the  drawee  was 
entitled  to  recover  upon  proof  either  that  the 
bill  was  destroyed  or  surrendered,  or  so  indors- 
ed that  no  third  person  could  recover  it.  The 
conneel  for  the  defendant  disparages  the  au- 
thcolty  of  this  case  because  it  was  determined 
at  nm  priua;  but  It  should  be  remembered 
that,  at  the  time  it  was  tried,  the  full  court 
were  required  to  sit  in  the  trial  of  cases  to  the 
jury,  and  the  court,  when  so  sitting,  was  ac- 
customed to  listen  to  veiy  thorough  discussions 
of  1^^  questions  on  both  principle  and  prece- 
dent We  think  that  the  case  has  been,  and 
should  continue  to  be,  accepted  as  settling  the 
law ,  so  far  as  it  goes,  for  this  State.  The  ground 
&[  detdsion  was  that  the  loser  is  entitled  to  re- 
cover in  an  action  urainst  tbe  maker  when- 
ever the  recovery  \viU  put  the  maker  in  no 
worse  position  than  he  would  have  been  In  if 
the  loss  had  not  occurred. 

The  averment  here  is  that  the  note  was  lost 
after  indorsement,  but  also  after  maturity. 
The  averment  of  the  loss  was  not  necessary  to 
the  maintenance  of  the  action;  and,  in  our 
opinion,  it  is  competent  for  the  plaintiff  to 
prove,  not  only  the  loss,  but  also  the  destruc- 
tion of  tbe  note.  2Pars.  B.  4&N.809.  In  Pea^ 
body  V.  Denton,  2  Gall.  861,  the  note  was  lost 
ttTter  matarfty;  and  in  action  thereon  by  the 
indonee  against  the  maker,  tried  eighteen  years 
after  the  loss,  the  court  held  that  uter  so  great 
a  lapse  of  time  it  was  incumbent  on  the  de- 
fendant to  show  either  that  the  note  existed  or 
had  been  demanded  of  him,  or  that  it  must 
otherwise  be  presumed  that  no  demand  would 
ever  be  made.  In  the  case  at  bar,  for  anything 
that  is  averred,  tbe  note  may  have  been  lost 
thirty  years  afni.  In  Sioift  r.  Steveiu,  8  Conn. 
481,  tbe  note  disappeared  some  six  years  before 
the  trial.  The  d^Ier  of  a  hank  to  whom  it 
bad  been  delivered  for  safe  keeping  testified 
that  he  had  made  diligent  search  for  It,  but  was 
unable  to  find  it;  that  he  had  never  delivered  it 
to  any  person ;  and  that  he  verily  believed  it  bad 
been  accidentally  destrored.  And  on  motion 
for  new' trial,  after  verdict  for  the  plaintiff,  the 
court  held  that  the  evidence  was  proper  to  go 
to  the  jury,  to  prove  the  destruction  or  nonex- 
istence of  the  note.  The  circumstances  in  the 
case  at  bar,  for  anything  that  appears,  may  be 
equally  or  more  cogent  to  prove  the  destruc- 
tion or  nonexistence  of  the  note. 

Moreover,  all  that  is  required,  to  entitle  the 
plaintiff  to  recover,  is  proof  that  the  defendant 
can  pay  tbe  note  mthout  the  hazard  of  being 
reqtmred  to  pay  it  asecond  time.  Accordingly 
it  has  been  held  that  the  loeer  is  entitled  to  re- 
cover when  any  future  action  on  the  note  will 
be  barred  by  the  Statute  of  Limitations.  Tor- 
rey  v.  Fim,  40  Me.  74;  Moore  v.  FaU,  42  Me. 
460.  Any  future  action  on  this  note  would  be 
barred,  so  far  as  appears;  and,  if  so,  the  defend- 
ant will  be  protected.  And  furthermore,  the 
acdon  hen  u  not  against  tbe  malEerperaonaUy, 
but  against  his  administrator;  and  It  has  been 
stated  that  tbe  maker's  estate  was  represented 
insolvent;  that  commissioners  were  q)pointed. 
who  allowed  the  plaintiiTe  claim;  and  that  the 
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allowance  was  stricken  out  by  the  defendant, 
and  this  action  brought  under  R.  L  Pub.  Slat, 
chap.  186,  %  15.  If  this  be  so,  the  estate,  if 
really  Insolvent,  will  be  protected  without  saj 
indemnity  twnd,  since  no  creditor  who  has  not 
presented  his  claim  to  the  commisnoners  csd 
maintain  any  action  upon  it  against  tbe  estate, 
unless  there  is  a  sutrilus  remaining  after  all  the 
debtsallowedhavebeenpaid.  Wethink,  there- 
fore, that  the  demurrer  must  be  orermled. 
since  it  does  not  appear  butithat  the  plaintiff  u 
able  to  show  that  tbe  defendant  can  pay  the 
note  to  him  without  risk  of  being  obuged  to 
pay  it  again  to  any  other  person. 

The  plaintiff  contends  that  he  is  entitled  to 
recover  because,  though  the  note  was  lost  af- 
ter indorsement,  it  was  overdue  when  lost,  and 
therefore  any  person  taking  it  would  take  it 
subject  to  thS'equlties.  and  could  get  no  better 
title  than  the  person  had  from  whom  he  took 
it.  A  number  of  cases  support  this  view. 
Thayer  v.  King,  15  Ohio,  242;  ^oo  v.  Ht^tait, 
7  Ind.  128;  Elliott  v.  Woodward,  18  Ind.  183; 
Smith  v.  WaUeer,  1  Smed.  &  M.  Ch.  4S2,  435: 
Chaudron  v.  Hunt,  8  Stew.  (Ala.)  81;  FaktJ. 
Butaell,  16- Pick.  815g317;  Senner  t.  "Bank  tf 
Columbia,  22  U.S.  0  Wheat.  681  (6  L.  ed.  166). 
But  against  this  view  it  is  urged  that  the  boldrr 
of  the  note,  by  simply  producing  it  and  verify- 
ing the  signature,  makes  a  prima  faete  case  for 
himself,  throwing  on  the  defendant  the  bur- 
den of  proving  that  the  note  was  lost  before 
maturity. — a  burden  involving  a  risk  which  he 
ought  not  to  be  exposed  ta  2  Pars.  B.  A  K. 
296.  We  do  not  find  it  necesaaiy  to  deckle  tbe 
point  now,  and  therefore  leaveU  undetennuied. 

D^urrer  owrruled. 


Harley  E.  MATHEWSON.  Appt., 
e. 

Elizabeth  T.  MATHEWSON. 

The  eonrt  of  prolmta  has  no  JuriaiUe- 
tioB  to  allow  and  aet  off  to  the  widow 

such  portion  of  the  real  ootate  of  her 
deceased  husband  as  is  authorized  by 
Pub.  Stat.  chap.  185,  ^  4,  xintU  afUr 
Msipiinent  of  dower.  The  atatnte 
provides  for  distinct  proceediDge,  with 
distinct  appeals,  upon  the  assisnunent 
of  dower  and  upon  setting  off  toe  real 
estate  under  §  4,  when  both  prooeedlngs 
originate  In  the  court  of  probate. 

(Provfdenoe — DeoUed  October  »,UBrj 

APPEAL  from  the  Court  of  Probate  of  John- 
-  ston.   Sfutaiaed,  and  proceeding*  to  tet<f 
the  re(Uettate  to  widow  dimimed. 
The  facts  are  saffldently  stated  lik  tbe 

ion. 

Mr.  Loola  I*.  Anffoll.  for  appellant 
Meaar*.  Stophoa  A.  Cooko.  Jr..  and  Bo^ 
ert  W.  Bttrmnkt  for  appellee: 

Durfeo.  GK  J„  deUvered  theopinkaotflw 

court: 

This  is  an  appeal  from  a  decree  of  the  Court 
of  Probate  of  the  Town  of  Johnston,  setting  off 
to  Elizabeth,  widow  of  Benoni  Hathewsoo, 
late  of  said  town,  all  tbflMl  ,Mtaie,whicfa  he 
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lud  at  bis  decease.  The  decree  was  made  on 
petition  of  the  widow  under  Pub.  Stat.  chap. 
165.  £  4.  which  provides  that  if  there  be  no 
children  or  their  descendants  living  at  the  de- 
Gcue,  "the  court  of  probate  shall  allow  and  set 
off  to  the  widow  swuipoTtioDS  of  the  real  es- 
tate of  her  fleceased  hnsband,  which  shall  not 
be  required  for  the  payment  of  debts,  as  may 
be  nutable  for  ber  situation  and  Bupp(nt,flnd  be 
in  lOconlaDce  with  the  circumstances  of  the 
estate;  and  such  widow  shall  hold  such  real  es- 
Ule,  in  addition  to  ber  dower,  upon  the  same 
terms  and  conditioDs  and  for  the  same  period 
u  she  holds  her  estate  of  dower."  The  decree, 
—alter  reciting  that  there  were  oo  children  or 
thdr  descradaDtSj  that  none  of  the  real  estate 
will  be  required  for  the  payment  of  debts,  and 
that  the  whole  oC  it  is  faiiitable  for  the  situation 
and  rapport  of  the  widow,  etc. — orders  and  ad- 
judges that  thewbole  "be  and  is  hereby  allowed 
and  set  o£F  to  said  Elizabeth  T.  Mathewson  in 
addition  to  her  dower  upon  the  same  terms  and 
oonditirais  and  for  the  same  period  as  she  holds 
ber  estate  of  dower."  The  case  is  before  us 
now  on  motion  of  the  appellant  to  dlsmlro  Uie 
proceeding  on  the  ground  that  the  court  of  pro- 
bate has  no  jurisdiction  in  the  premises  until 
after  an  assignment  of  dower  to  the  widow. 

We  think  the  motion  must  be  granted.  The 
laoguage  at  the  statute  is  that  the  court  shall 
let  off  ^'  such  portioiis  of  the  real  estate,"  etc, 
and  "soeh  widow  shall  bold  such  realestatein 
addition  to  ber  dower  upon  the  same  terms," 
etc  "asabe  holds  her  estate  of  dower."  The 
widow  cannot  bold  such  portion  "in  addi- 
tion to  her  dower"  on  the  same  terms  as  "  she 
bolds  her  estate  of  dower"  until  her  estate  of 
dower  has  come  into  existence  by  assignment. 
Ber  dower,  until  assigned,  is  a  mere  right  of 
action,  and  previous  to  the  assignmeiit  It  cannot 
be  known  what  part  of  the  estate  will  remain 
out  of  which  the  additional  portion  can  be  set 
ofl.  It  is  argued  that  it  Is  unnecessary  to  bave 
the  dower  assigned  and  the  portion  set  off  by 
diitinet  prooeedines,  when  the  whole  estate  h 
giAng  to  be  awaraed  to  the  widow  aa  dower  and 
■■"Btiiiable  portion"  in  addition  to  dower. 
There  micht  oe  force  In  this  argument  if  the 
'tatiite  did  not  provide  for  distinct  proceedings, 
with  distinct  appeal  therefrom,  when  both  pro- 
(«ediDg8  originate  in  the  court  of  probate;  but, 
■acb  being  the  statute,  the  argument  cannot 
aTaH  If  the  dower  were  first  assigned  it  may 
be  that  the  beir  would  abide  by  the  assignment 
vHbout  appeal,  bis  only  objection  being  to  the 
poitini  sutinquently  set  off  In  addition:  and  he 
n  entitled  not  to  have  the  two  matters  comgli- 
(«ted  ly  confoandiiiff  them  together. 

n«  pneeaHnff  it  aimnimd  at  prematwrf. 


John  M.  (yROURKE  et  ur. 
». 

Ho^  B.  BAIK,  Town  Treasurer  of  the  Town 
of  Cranston. 

lo  an  action  to  recover  for  injory  to  the 
•^ty  from  causing  water,  gravel,  etc., 
to  be  tamed  upon  the  estate  of  the 
plahitiffs,  where,  for  anything  that  ap- 
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pears  in  the  declaration,  the  Injury  mav 
nave  been  e»iMecl  merely  by  sucn 
ehangee  of  ^rade  by  the  town  as  were 
necemary  to  lit  the  roacU  for  use  m 
Ufflnw^a.  and  saoh  a«  were  oont^- 

glated  in  the  iayont,  a  demarrer  will 
e  nutated. 

(Provldenoe — Decided  November  m,  UBT.l 

ON  defendant's  demurrer  to  a  declaration  for 
injuries  from  accumulation  of  surface  water 
on  land.  Suttained. 

The  declaration  sets  out  that  plaintiffs  have 
been  and  are  "the  owners  of  and  pouessed  of 
a  certain  tract  of  land  *  *  *  wiUi  tUx  dwel- 
ling-houses and  other  buildings  and  improve- 
ments thereon,  on  the  northerly  side  of  Crans- 
ton Road,  and  on  the  easterly  side  of  Rocky 
Hill  Road,  in  said  town  of  Cranston;  yet  the 
said  town  of  Cranston  *  *  *  has.  during  said 
time,  by  the  grading,  regrading,  nod  imikins 
of  the  Rocky  Hill  Road  and  Cranston  Road 
and  Webster  Avenue  in  said  town  of  Cranston, 
wrongfully  and  il)e;;^ly  caused,  and  still  con- 
tinues to  caUMc.  large  quantities  of  water,  sand, 
gravel,  mud,  and  tilth  to  be  turned  into  and 
upon  said  estate  of  the  plaintiffs,  whereby  said 
estate  has  been  incumbered  with  water,  mud, 
sand,  KTavcl,  and  filth,  and  the  said  buildings 
defaced.  Injured,  flooded,  and  undermined; 
reason  whereof,  during  said  time,  the  plaintiffs 
have  been  unable  to  use  their  said  estate  to  aa 
good  advantage  as  they  might  otherwise  have 
done,"  etc. 

ifr.  Z.  O.  Slocnm.  for  defendant: 
1.  Declaration  charges,  "by  the  grading,  re- 
grading,  and  making  of  the  Rocky  Hill  Road, 
•  *  •  wrongfully  and  illegally  caused  *  •  • 
large  miantnies  of  water,  sand,  *  *  *  to  Ue 
turned  into  and  upon  said  estate  of  plaintifb," 
and  does  not  set  out  a  cause  of  action. 

3.  The  defendant  isentiticd  to  have  tbe  facts 
alleecd  on  which  tlie  wroofirful  and  illegal  acts 
of  the  town,  or  duty  to  plaintiffs,  i»  predicated. 
6  R.  I.  211;  18  R.  I.  75;  13  R.  I.  158. 
8.  This  declaration  is  cleariy  distinguishable 
from  case  in  1]  R  I.  520. 
Mr.  E.  Metealf^  for  plaintifib: 
Tbe  declaration  seta  out  a  cai^  of  action  sub- 
HtaDtially  like  that  declared  upon  In  Inman  v. 
Tripp,  11  R.  I.  520,  and  on  tbe  authority  of 
that  case  should  be  sustained. 

Per  Curiam; 

The  court  is  of  opinion  that  the  declaration 
demurred  to  is  insufflcient  under  the  autboribr 
of  Wak^eld  v.  NeieeU.  12  R.  I.  78,  and  amith 
V.  THpp,  18  R.  I.  152. 

Tbe  declaration  does  not  allege  that  the  in- 
ury  was  caused  by  accumulating  surface  water 
rom  distant  points  by  change  of  grade,  and 
discharging  it  upon  the  plaintiffs'  land;  but, 
for  anything  that  appears,  tbe  injury  may  have 
been  caused^dmply  by  such  changes  of  grade 
as  were  necessary  to  fit  tbe  roads  tat  use  as 
highways.and  such  as  may  be  presumed  to  have 
been  contemplated  in  the  layout. 

In  Inman  v.  Tripp,  11  R.  I.  520,  there  was 
no  question  in  relation  to  the  form  of  the  dec- 
laration, but  the  case  was  heard  under  an 
agreement  between  the  parties.     ^  r 
Demurrer  tuttained.     Digitized  by  VjOOy 
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Re  Annie  C.  SPENCER  et  al. 

1.  Where  the  testatrix,  by  the  oodicU  to 
her  will,  eonflrnui  the  appointment  of 
the  execntors,  and  decfmrea  it  to  be 
her  will  that '  'they  shall  hare  five  yean 
In  which  to  setUe  my  estate,**  the  leof- 
atees,  taking  nnder  the  will,  can  only 
take  according  to  its  terms,  and  are 
therefore  not  entitled  to  enforce  their 
legacies  during  the  five  years  allowed 
for  the  settlement.  If  under  this  provi- 
slon  the  action  at  law  Is  barred,  the  rem- 
edy in  equity  and  the  remedy  on  the 
bond  still  remain.  The  rights  of  credi* 
tore  are  not  prejudiced  by  the  stipu- 
lation as  to  tirae,  for  they  are  entitled  to 
be  paid  independently  of  the  will. 

2.  A  clause.  "Should  my  estate  diminish 
in  value,  then  my  leeacies  shall  de- 
crease in  proportion,"  means  that,  if 
the  estate  diminishes  in  value  between 
the  making  of  the  will  and  the  payment 
of  the  legacies,  the  resulting  loss  shall 
not  fall  wholly  upon  the  resfduary  lega- 
tees, but  all  the  legaeiaB  sluul  de- 
ereaae  proportionately. 

S.  Where  the  will  ffives  f 1,000  to  a  lega- 
tee if  he  survives  the  probate  of  the 
will,  but  the  codicil  modifies  the  be- 
quest by  declaring  that,  if  he  dies  be- 
fore payment,  then  the  sum  given  shall 
fbrm  a  part  of  the  re^oary  estate, 
this  provision  of  the  codicil  makes  his 
right  to  the  legacy  contingent  upon  his 
surviving  until  payment.  If  the  lega- 
cies are  not  paid  within  five  years,  his 
right  will  become  absolute,  since  delay 
after  that  time  will  be  the  fault  of  the 
executors,  and  they  cannot  take  advan- 
tage of  it.  The  legatee  will  not  be  enti- 
tled to  Interest  so  long  as  his  right  re- 
mains contingent. 

4.  Where  the  pecuniary  legacies  are  not 
contingent,  and  no  tlsae  for  payment 
is  speinned,  the  legatees  are  entitled  to 
interest  after  a  year  from  the  death 
of  the  testatrix,  such  being  the  general 
rule,  which  must  control  in  the  absence 
of  any  clear  iDdloation  of  an  intent  that 
it  should  not  be  followed;  and  the  allow- 
ance of  five  years  within  which  to  settle 
th^  estate  being  permissive,  and  not 
mandatory,  is  not  such  an  indioation. 

(Providence  Decided  November  30. 1887.) 

CASE  stated  for  an  oplnicm  of  the  court  un- 
der Pub.  Stat.  cbap.  193,  §  33.  Opinion 
and  decree. 

Petition  of  Annie  C.  Spencer  and  others,  ex- 
ecutors and  legatees  under  the  will  of  Tabitha 
<Q.  Spencer,  for  a  construction  of  the  will. 

Ttie  will,  the  facts  under  which  the  questions 
arise,  and  the  qnesUons  propounded,  are  as  fol- 
lows: 

The  will  of  Tabitba  O.  Spencer,  wife  of 
Thomas  J.  Spencer,  of  Warwick,  proven  May 
14,  1884,  is  as  follows: 

I,  Tabiiha  O.  Spencer,  wife  of  Thomas  J. 
Spenoer,  of  Warwick,  In  the  State  of  Rhode 
Island,  do  hereby  revoke  all  fonner  wilb 


me  at  any  time  made,  and  make  and  dedaie 
this  only  as  my  last  will  and  testament,  as  ioi- 
lows;  that  Is  to  say,  I  direct  that  all  my  debts 
contracted  by  me  during  my  life  shall  be  paid 
by  my  executors  out  of  my  estate.  I  direct  my 
executors,  as  soon  as  reasonably  may  be  done 
after  my  death,  to  put  in  good  order  the  boir- 
ing  ground  upon  tbe  farm  that  was  my  father's, 
in  aud  Warwick,  repairing  and  potting  strong- 
ly together  the  chain  fence  around  the  same, 
and  resetting  and  cleaning  the  stones  at  Uw  ex- 
pense of  my  estate. 

I  bequeath  to  the  Corporation  of  the  Baptist 
Church,  or  Society,  at  Crompton  Village  tbe 
sum  of  $850,  for  the  special  purpose  of  build- 
ing a  horse-shed  for  the  use  of  those  who  at 
tend  worship  there,  or,  if  such  shed  shall  liavr 
been  built  during  my  life,  then  for  the  general 
uses  of  said  society. 

I  direct  my  executors,  as  soon  as  may  be  con- 
veniently done  after  my  death,  to  invest  io 
their  names,  as  executors,  in  productive  stocks 
or  in  savings  bank,  the  sum  of  $1,000,  with 
power  from  time  to  time  to  change  Qie  invest- 
ment, or  any  reinvestment  thereof,  and  to  ac- 
cumulate tbe  inwme  so  far  as  not  used,  and  in- 
vest tbe  same  in  augmentation  of  tbe  priodpaL 
during  the  life  of  my  half-sister  Celia  Nichols; 
and,  in  the  event  that  she  lives  so  long  as  lu 
exhaust  her  own  property,  then  from  dme  to 
time,  as  needed,  to  use  the  income  or,  if  need 
be,  the  prindpal  of  said  fund,  for  tbe  comforts 
ble  support,  maintenance,  and  benefit  of  my 
said  sister;  and.  upon  tb^  death  of  my  said  sis- 
ter, to  divide  and  pay  out  whatever  may  rf^ 
main  of  said  fund  or  Its  Income,  In  equal  shares, 
among  my  niece  Annie  C.  Spencer,  widow  <^ 
Dr.  Henry  C.  Spencer,  and  tbe  four  t^bildml 
of  my  brother,  Lorenzo  D.  Budlong,  for  their 
own  use. 

I  bequeath  to  my  said  husband,  if  he  surviTO 
until  this,  my  will,  is  finally  admitted  to  pro- 
bate, the  sum  ol  $1,000,  and  to  my  half-suter 
Susan  Claflin,  and  to  my  nephew  Stephen  A- 
Budlong,  son  of  my  half-brother,  Philip  Bud- 
long,  each  the  sum  of  $1,000.  if  they  reqwc- 
tivdy  survive  until  this,  my  will,  ia  finally  ad- 
mitted to  probate. 

I  bequeath  to  the  three  children  of  my  said 
niece  Annie  C.  Spencer,  namely.  Dr.  Thomas 
Frank  Spencer,  Aiinle  L.  Spencer,  and  Henri- 
etta O.  Spencer;  and  to  the  children  of  my 
nephew  Lorenzo  D.  Budlong,  Jr.,  livingstmj 
death;  and  to  the  children  of  my  niece  Maiy 
Isabella  Bells,  living  at  my  death;  and  to  tM 
children  of  my  niece  Tabitha  Eliza  Bearer,  Ut- 
ing  at  my  death;  and  to  tbe  children  of  mj 
nephew  Stephen  William  Budlong,  living  si 
my  death,-— to  each  of  said  children  ana  to 
Nancy  C.  Budlong,  the  wife  of  said  Stephen 
W.  Budlong,  each  the  sum  of  $100. 

I  devise  and  bequeath  to  my  said  nepbev 
Stephen  W.  Budlong.  and  his  heirs  forever,  all 
my  right,  title,  and  intenst  in  and  to  any  and 
all  lands  flowed  by  the  pond  or  water  ways  or 
rights  of  the  Oriental  Print  Works  at  or  near 
Appanaug,  in  said  Warwick,  and  all  sums  of 
money  that  may  become  payable,  after  my 
death,  for  flowage  or  damage,  or  allowances 
for  flowage  of  the  same,  for  his  and  tbdr  owa 
use. 

I  bequeath  to  my  s^  niece  Tabitha  EBn 
Bearer  the  nff^teSgeyiB^G^e^fCe 
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^ebt  which  I  DOW  hold  upoD  her  farm,  and  di- 
rect my  executors  to  surrender  the  same  to  her 
and  to  cancel  and  dischargs  the  same  on  record. 

And,  as  an  equivalent  therefor,  I  bequeath 
to  my  said  niece  Annie  C.  Spencer,  and  to  my 
nephev  Lorenzo  D.  Budlong,  Jr.,  and  to  my 
Diece  Mary  Isabella  Eells,  and  to  my  said 
De[riiew  tit^boi  W.  Budlmg,  the  sum  of  |1,000 
each.  .  * 

I  bequeath  to  I^dia  L.  Palmer,  Carrie  C. 
Spencer,  Sarah  J.  Remington,  Qideon  Spencer, 
aod  Abby  M.  Westcott,  children  of  my  said 
husband,  and  to  my  grandniece,  Julia  L.  Ralph, 
sod  to  my  granduephew,  William  D.  Porter, 
Knodcbildren  of  my  brother  William  D.  Bud- 
Xaog,  each  the  sum  of  $50. 

I  Deqneath  to  m^  said  nieoe  Tahitha  Eliza 
Bearer  all  my  wearing  apparel,  my  gold  watch 
and  chain  and  pencil,  ana  all  myotber  jewelry, 
— al»  the  two  pairs  of  nice  blankets  last  pur- 
duaed  by  me.  and  also  the  carpet  purchased  by 
me  fn  or  about  Februaiy,  1883;  and  I  directmy 
executors,  as  soon  as  may  be  after  the  final  pro- 
bale  of  this  my  will,  to  cause  the  same  to  be 
properly  packed  and  forwarded  to  her  at  her 
borne  in  Kinnimundy,  in  the  State  of  IlliDOis, 
bj  express  or  olberwise,  at  the  expense  of  my 
esuie. 

I  braueath  all  my  old  household  furniture 
and  effects  and  china-ware  which  formerly  be- 
loDged  to  my  father  and  mother,  to  my  said 
fSek  Annie  C.  Spencer  add  Marylsabella  Eells, 
and  my  said  nei^ew  Stephen  W.  Budlong,  to 
be  eqitally  divided  amonff  them,  share  and  share 
ahke. 

And  ati  the  re$t  and  reHdue  of  mv  hottaehald 
furniture  and  effect$  of  every  kind  I  bequeath  to 
ny  aaid  kvaband,  and  to  my  said  Uut-TUtmed 
Arte  nieeeg  and  nephew,  to  be  equally  divided  be- 
titeen  than,  than  and  thare  alike.* 

And  all  the  rest,  residue,  and  remainder  of 
^  my  estate,  real  and  personal,  including  all 
real  estate  which  I  may  faereaxter  acquire,  I 
Si?e,  devise,  and  bequeath  to  my  said  nieces 
and  nephew.  Annie  C.  Spencer,  Lorenzo  D. 
Budlmig,  Jr.,  Maiy  Isabella  Bells,  Tabitha 
£)iza  Bwer,  and  Stephen  W.  Budlong.  in  equal 
shirea,  their  bcdn  and  assigns  forever,  to  tbeir 
own  nae,  except  the  26  lots  of  land  now  owned 
bj  meapon  the  plalat  Greenwood,  so  called,  in 
nid  Warwick,  and  which  lots  I  devise  to  my 
>ud  nephew  Stephen  W.  Budlong,  his  heirs 
■ad  assigns  forever,  to  his  and  their  own  use. 

And  I  hereby  appoint  my  said  husband, 
Thomas  J.  Spencer,  and  my  said  niece,  Annie 
C.  gpencer,  and  my  said  nephew  Stephen  W. 
Bndlrag,  executors  of  this  my  will. 

Id  testimony  thereof  I  hereto  set  mv  hand 
wd  seal  this  18tb  day  of  March,  1884. 

Tabitha  G.  Spencer. 

Siloed,  sealed,  published,  and  declared  by 
the  said  Tabitha  G.  Spencer,  as  and  for  her  last 
will  and  testament,  in  the  presence  of  us  who, 
at  her  request,  in  her  presence,  and  in  the  pres- 
MMe  of  each  other,  hereto  subscribe  our  names 
«  Titnoses  to  die  same. 

David  Cady, 
*  Mary  F.  Knowles. 
1,  Tabitha  G.  Spencer,  wife  of  Thomas  J. 
SpeDcer,  of  Warwick,  in  the  State  of  Rhode 


This  clause  and  the  following  Italicized  wonls 
>re  (HDftted  from  the  copy  of  the  wU)  irlven  In  tbe 
fuesabfuitted. 
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Island,  having  on  the  18th  day  of  Mardi, 

A.  D.,  1884,  imule  my  last  will  and  testament, 
do  now  make  this,  my  codicil  to  said  will,  in 
manner  following;  tliat  is  to  say,  viz.: 

I  direct  my  executors  named  in  my  said  will 
to  pay  my  husband  $400  of  the  l^;acy  I  haw 

Siven  him  in  my  said  will,  as  soon  as  may  be 
one  after  my  decease. 

And  whereas  my  niece  Annie  C.  Spencer  is 
named  in  my  said  will  as  one  of  the  residual^ 
devisees,  now,  therefore,  it  Is  my  will  that  she 
shall  take  my  estate  at  Pawtuxet,  in  said  War- 
wick(of  which  she  is  now  the  owner  of  one  half), 
as  the  ^rst  $1,000  of  her  portion  of  such  residu- 
ary estate,  to  bold  tbe  same  to  her,  her  heirs 
and  Bsrima  forever. 

And  whereas  my  niece  TaUtba  BHza  Bearer 
is  named  in  my  said  will  as  one  of  the  residu- 
ary legatees,  now.  therefore.  It  is  my  will  that 
she  sh^l  take  the  farm  on  which  she  now 
lives  as  the  first,  of  $1,000,  of  her  portion  of 
such  residuary  estate,  to  bold  the  same  to  her, 
her  heirs  and  assigns  forever. 

And  whereas  my  nephews  Lorenzo  D.  Bud- 
long, Jr.,  and  Stephen  W.  Budlong,  and  m^ 
niece  Mar^  Isabella  Eells,  are  named  in  my  said 
will  as  residuary  devisees,  now.  therefore,  it  is 
mv  win  that  they  shall  each  receive$l,000  each 
of  their  respective  shares  of  said  residuary  es- 
tate, to  hold  to  them,  their  heirs  and  assigns 
forever;  the  same  to  take  as  soon  as  possible 
after  the  probate  of  my  said  will  and  ttiia  my 
codicil. 

It  is  my  will  that  the  leghcy  to  the  Baptist 
Church  Corporation,  orSociety,  of  Crorapton, 
named  in  my  said  will,  shall  be  paid  within 
two  years  after  the  probate  of  my  will. 

It  is  my  wilt  that  my  executors  named  in 
my  said  will  shall  be  the  executors  of  this  my 
codicil  to  my  said  will,  and  that  they  shall  have 
five  years  in  which  to  settle  my  estate.  And 
whereas,  in  my  last  will,  I  have  given  a  legacy 
to  my  half-sister  Susan  Claflin  of  $1,000,  sod 
to  my  nephew  Stephen  A.  Budlong,  son  of  my 
half-brother  Philip  Budlong,  of  $1,000,  now, 
therefore,  should  they  or  either  of  them  die 
before  the  payment  of  such  legacy  to  them, 
then  such  sum  or  sums  shall  form  a  part  of  the 
residuary  estate.  Should  my  estate  diminish 
in  value,  then  my  legacies  shtul  decrease-in  pro- 
portion. 

In  witness  thereof  I  have  berennto  set  my 
band  this  20th  day  of  March,  1884. 

Tabitha  G.  Spencer. 
Signed,  published,  and  declared  by  Tabitha 
G.  Spencer  as  and  for  her  codicil  to  her  last 
will  and  testament,  in  the  presence  of  us,  who 
have,  at  her  request,  in  her  presence,  and  in 
the  presence  of  each  other,  hereunto  set  our 
names  as  witnesses— <the  words)  "either  bank 
stock,  money,  or  real  estate,  as  they  may  agree 
upon,"  were  erased  before  signing. 

Maiy  F.  Enowles, 
Herbert  B.  Wood. 

The  parties  In  interest  under  this  will  state 
that  the  executors  nominated  accepted,  and 
gave  notice  of  tbeir  appointment.  May  21, 1884; 
that  the  personalty  of  the  estate  is  sufficient  to 
pay  all  debts  and  legacies;  that  no  inventory 
or  appraisal  of  the  estate  had  been  made  other 
than  that  made  and  filed  in  the  probate  court 
immediately  after  the  proof  of  &e>wiU;  that 
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Susan  ClafliQ  died  June  1,  1885;  that  the 
legacies  to  Stephen  A.  Budlone,  Susan  Claflin, 
Lydia  L.  Palmer,  Carrie  E.  Spencer,  Gideon 
Spencer,  and  Abby  M.  Wescott  are  wholly  un- 

r:d;  and  that  |600  of  the  leg&cy  to  Thomas 
Spencer  is  unpaid. 

And  the  parties  in  iotereat  concur  in  pro- 
pounding the  following  questions: 

1.  Whether  or  not  the  clause  in  codicil, 
in  which  the  executors  "shall  have  five  years 
in  which  to  settle  my  estate,"exempts  aaia  exe- 
cutors from  suit  for  legacies  during  and 
throu£bout  said  period  of  five  years. 

3.  Whether  or  not  said  last-mentioned  clause 
authorizes  the  executors  to  postpone  the  pay- 
ment of  legacies  and  the  settlement  of  the 
Qstate  till  the  end  of  said  five  years. 

8.  Whether  or  not  the  clause  in  the  codicil, 
viz.:  "Should  my  estate  diminish  in  value, 
then  my  legacies  ahall  decrease  proportion," — 
means  that  the  estate,  at  the  expiration  of  five 
years,  shall  be  compared  with  the  inventory 
filed  by  the  executors  at  or  about  the  time  of 
the  probate  of  said  will. 

4.  Whether  or  not  the  pecuniary  legacy  of 
$1,000  to  Stephen  A.  Bnalong  was  due  and 
payable  on  the  iSthdsy  of  Blay,  1887,  on  which 
date  said  Stephen  A.  commenced  suit  for  the 
recovery  of  the  same,  and,  if  .yea.  whether  or 
not  any  interest  is  to  be  allowed  on  the  same, 
and,  if  interest  is  allowed,  ^en  from  what  time 
to  what  time. 

'  5.  Whether  or  not  the  pecuniary  legacy  of 
$1,000  to  Susan  Claflin  was  due  and  payabw  on 
the  14th  day  of  May,  1887,  on  which  date  said 
Willard  Claflin,  executor  of  the  last  will  and 
testament  of  said  Susan  Claflin,  commenced 
suit  for  the  recovery  of  the  same,  and,  if  yea, 
whether  or  not  with  interest,  and,  if  interest, 
from  what  time  to  what  time. 

6.  Whether  or  not  thepecuniary  legacies  to 
Lydia  L.  Palmer.  Carrie  G.  Spencer,  Qideon 
Spencer,  and  Abby  M.  Wescott  were  due  and 
payable  on  the  18tfa  day  of  May,  1887,  on  which 
date  they  commenced  suit  for  the  recovery  of 
the  same;  and  whether  or  not  any  inter^  is 
due  and  payable  on  said  legacies  at  said  date, 
and  from  what  time  said  interest  shall  be  com- 
puted. 

7.  Whether  or  not  the  balance  of  the  $1,000 
k^acy  to  Thomas  J.  Spencer,  amounting  to 
$wO,  is  now  due  and  payable,  and  whether  or 
not  with  interest. 

Metxre.  Stephen  Enaez.  Osoar  L»p- 
hjun*  and  Albert  R.  Greene,  for  petition- 
ers: 

At  the  time  of  the  execution  of  the  will  and 
of  the  death  of  the  testatrix,  the  laws  of  Rhode 
Island  declared  that  all  legacies  are  due  and 
payable  at  the  expiration  of  one  year  from  the 
date  of  the  probate  of  the  will,  and  bear  interest 
thereafter. 

Derby  v.  Der^,  4  R.  I.  414;  Pub.  Stat.  chap. 
189,  §  23. 

A  pecuniary  It^acy,  whether  charged  on 
land  or  not,  given  ti>  a  person  in  eue  simply, — 
i.  without  any  postponement  of  payment, — 
is,  of  courBe.vested  Immediately  on  the  testator's 
decease. 

2Jarm.  Wills,  p.  450. 

In  the  vesting  of  personal  legacies  the  pay- 
ment of  wbicb  u  postponed  to  a  period  siAise- 
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aaent  to  the  decease  of  the  testatOT,  n  leading 
istinction  is  that,  if  fnturity  is  annexed  to  the 
substance  of  the  gift,  the  vesting  is  su^wnded, 
but  if  it  appears  to  relate  to  the  time  of  pay- 
ment only,  the  legacy  vests  inttmUer. 
■  2  Jarm.  Wills,  p.  488;  8tapU$  JT  WiOf,  8 
H.  I.  74. 

In  Hawk.  Wills,  p.  364.  it  is  said:  "When  a 
gift  of  the  absolute  interert  in  property  to  one 
person,  is  fbUowed  by  a  sift  of  it  to  another  in 
a  particular  event,  the  dbposition  of  tbe  courts 
is  to  put  such  a  construction  on  the  gift  over, 
ai*  will  interfere  as  little  as  possible  with  Ute 
prior  gift;"  hence  tbe  rule,  "When  there  is  a 
bequest  to  one  person,  and,  in  case  of  hSa  death, 
to  another,  tbe  gift  over  is  consUtied  to  take 
effect  only  in  tbe  event  of  the  death  of  tiie 
prior  legatee  before  the  period  of  payment  or 
distribution,  unless  an  intention  appear  to  tbe 
contrary." 

This  case  is  substantially  like  the  cases  ir- 
ferred  to  under  the  rule  laia  down  In  Hawkins. 
The  testatrix  says,  "in  case  the  legatee  dies  be- 
fore payment;"  but  tbe  contingmcy  ia  really 
death,  and  not  payment.  Payment  cannot  be 
a  contingency,  it  is  the  result  Neither  can 
death  a  proper  contingency,  because,  u 
stated  in  Hawkins  on  Wills  (in  Home  v.  Pillart*. 
a  Mylne  &  K.  30),  254,  "the  event  here  con- 
templated being  so  inevitable  tliat  it  cannot  be 
deemed  a  conongeocy,  the  courts  have  held 
that  something  else  must  be  intended  lium 
merely  to  provide  for  tbe  case  of  tbe  l^tee 
dying  at  some  time  or  other,  and  so  have  read 
these  words  as  if  they  had  been  'in  case  of  bis 
death  during  the  testator's  lifetime,' — in  wbicli 
event  alone  they  have  allowed  the  bequest  over 
to  take  effect." 

If  there  is  an  immediate  gift  to  A.  and  sgift 
over  in  case  of  his  death,  orany  similar  expres- 
sion implying  tbe  death  to  be  a  contingent 
event,  the  gitt  over  will  take  effect  only  io  the 
.  event  of  A's  death  before  the  testator. 

Theobald,  Wills,  886;  Jarm.  Wills,  pp.  605. 
606,  67^,  and  cases  cited,  including  Martin  v. 
Martin,  L.  R.  2  Eq.  404,  and  Tlutchin  v.  Man- 
niiwton,  1  Ves.  Jr.  866. 

Gifts  over  on  death  of  prior  legatee  before  re- 
ceiving, construed  receivable  whui  the  will 
points  out  a  time  for  paymmt,  and,  when  the 
will  fails  to  point  out  a  time  for  payment.  It  is 
referred  to  end  of  year  after  the  te^ir's 
death. 

8  Jarm.  Wills,  p.  672  et  teg. 

Although,  by  tbe  terms  of  tbe  codicil  of  tbe 
will,  the  executors  were  given  five  years  in 
which  to  settle  the  estate,  that  proviuon  could 
in  no  way  affect  a  vested  right  to  the  legacy 
under  the  will.  Susan  Claflin  could  have  com- 
pelled payment  in  a  year  after  probate;  and  ibe 
court  will  not  now  allow  executors  to  take  ad- 
vantage of  their  own  misconduct,  delay,  sad 
negligence,  especially  as  tbey  are  the  restduuT 
legated,  if  it  can  be  shown  that  the  estate 
well  able  to  pay  the  legacy  before  the  deatb  of 
Susan  Claflin. 

If  the  executors  were  allowed  to  postpone 
payment  for  five  years,  tbey  would  defeat  oar 
right  of  action,  which  right  is  limited  from  one 
year  after  to  three  years  after  probate  of  will. 

iiew  En^and  Com.  Bank  v.  IfevspoH  S(mh 
Faetory,  6  R.  L  164. 
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DoHise*  Ch.  J.,  delivered'theopfDioDofthe 
cmut: 

We  are  of  opliiioii  that  the  executors  of  the 
vQl  of  the  late  TaUtha  O.  Spencer  are  exempt 
from  sails  for  lende*  for  five  years  after  tbeir 
appointment.  The  testatrix,  tjj  her  codicil, 
coDfirms  tbeir  apiKiintmeDt,  and  declares  it  to 
be  bitr  will  that  "they  shall  hare  five  years  in 
whidi  to  settle  my  estate."  The  lej^atees.  tak- 
ing tmder  the  wiH,  can  only  take  according  to 
tts  lenns,  and  are  therefore  not  entitled  to  en- 
force tbdr  l^cies  during  the  five  years  al- 
lowed for  the  settlement.  It  Is  urged  that, 
thon^  the  five  years  are  allowed,  ^t  was  not 
iounded  that  they  shoald  be  uscm^  without  ne- 
cessity. This  mar  be  so;  but  in  our  opinion 
the  language  in  wliich  they  are  allowed  is  such 
that  the  executors  nia^  use  the  entire  period,  or 
not,  according  to  their  discretion.  It  is  also 
a^;ed  that,  if  the  execators  cannot  be  sued  for 
fin  years,  they  cannot  be  sued  at  all  at  law, 
since,  after  the  five  years,  the  action  at  law 

S'lToi  by  statute  will  be  barred  by  the  three  years' 
nutation  in  faror  of  executors  and  adminis- 
tntots.  But.  admitting  this,  the  remedy  in 
equi^  and  the  remedy  on  the  bond  still  re- 
main. It  follows  that  the  first  question,  and 
the  second  also  in  so  far  as  it  applies  to  the 
Imciea,  most  be  answered  in  the  affirmative. 
<n  comae  the  clause  allowing  five  years  forset- 
Uement  cannot  prejudice  the  rights  of  credi- 
lon,  for  thev  are  entitled,  not  simply  under  the 
will,  but  uiaei>endently  of  it. 

We  are  of  opinion  that  the  clause  in  the 
codicil,  viz.:  "Should  my  estate  diminish  in 
Tsloe.  then  my  lagaciea  shall  decrease  In  pro- 
poition,"  means  that.  If  the  estate  diminishes 
m  value  between  the  making  of  the  will  and 
the  payrooit  of  the  l^cies,  the  resulting  loss 
•hall  not  fall  wholly  upon  the  residuary  leg- 
atees, hut  all  the  legacies  shall  decrease  propor- 
tionatelT:  and  we  answer  the  third  question  ac- 
mrdfaigly. 

We  are  of  opinion  that  the  pecuniary  legacy 
10  Stephen  A.  Budlong  was  not  due  and  pava- 
We  on  May  12,  1887.  The  will  gives  him 
|l,O0O-if  he  survives  the  probate  of  it,  but  the 
codicil  modifies  the  bequest  by  declaring  that, 
if  be  dies  before  payment,  then  the  sum  given 
■hall  form  a  part  of  the  residuary  estate.  We 
think  this  provision  of  the  codicil  makes  his 
right  to  the  legacy  contingent  upon  his  surrir- 
in^  until  payment,  if  the  legacies  are  paid 
within  five  years;  though,  after  the  five  years, 
his  right  will  in  onr  o[nnton  become  absolute, 
noce  any  delay  of  pnyment  after  that  lime  will 
be  the  fault  of  the  executors,  and  they  cannot 
take  advantage  of  it.  We  think  he  will  not  be 
entitled  to  interest  so  long  as  bis  right  remains 
contiiigeat.  This  answers  the  fourth  question, 
and  also,  Tirtnallr,  the  fifth;  for.  Susan  Claflin 
bsving  died  witbta  the  fire  years  and  before 
payment,  the  amount  of  her  legacy,  in  accord- 
sDce  with  the  opinion,  falls  into  the  residuum. 

We  are  of  opinion  that  the  pecuniary  legatees 
*n  entiiled  to  interest  on  their  legacies  after  a 
year  from  the  death  of  the  testatrix,  when  they 
are  subject  to  no  contingency  and  no  time  for 
peyment  is  specified. 

This  is  the  general  rule,  and  should  be  fol- , 
lowed  io  the  absence  of  any  clear  indication  of ' 
to  intent  that  it  should  iwt  be  followed.  We  I 
do  not  think  the  dause  allowlsg  the  executors  I 
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fire  years  within  which  to  sattle  the  estate  is 
such  an  indication.  It  is  permissiTe,  not  man- 
datory. It  declares  that  the  executors  shall 
have,  not  that  they  shall  take,  five  years.  It 
seems  to  us  that  the  reasonable  construction  is 
that  it  wasdesigned  not  to  benefit  the  residuary 
at  the  expense  of  the  pecuniary  legatees,  but  to 
enable  the  executors  to  take  tbeir  time,  or  the 
period  allowed,  in  case  the  regular  course  of 
settlement  would  prove  disadvantageous.  See 
Varlei/  r.  Winn,  3  Km  &  J.  700;  Wood  v. 
Penoj/re,  18  Vea.  Jr.  SSlfS.  Interest  Is  not  al- 
lowed after  a  year  because  the  executor  is  ne- 
cessarily obliged  to  pay  at  the  end  of  a  year,  for 
the  will  may  not  have  been  proved  then,  or,  if 
proved,  it  may  not  bepoesible  to  know  whether 
the  assets  will  sulQct^  to  pay  both  debts  and 
legacies.  Pearson  v.  Pearttm,  1  8ch.  &  Lef. 
10;  Martin  v.  Martin,  6  Watts,  67.  The  oidi- 
nary  practice  is  to  wait  until  the  claims  against 
the  estate  have  been  settled,  and  a  clear  fund 
ascertained,  before  enforcing  the  payment  of 
mtrticular  legacies,  i^omtia  v.  Mon^mery,  3 
Russ.  502.  In  Kent  v.  Dunham,  106  Mass.  691, 
the  court  says  that'  interest  U  allowed  ou  the 
principle  tl^t  it  follows  as  an  accretion  to  the ' 
piliKtpal  legacy,  and  does  not  depend  on  or  de- 
mand a  default.  The  sixth  and  seventh  ques- 
tions are,  in  effect,  answered  by  this  opinicm 
taken  In  connection  with  the  opinion  given  in 
answer  to  the  first  and  second  questions. 
Decree  aeeordini/ljf. 


STATE  of  Rhode  Island 
John  PLYNN. 

t.  Pub.  Stat.  chap.  244,  §  84,— declaring 
every  person  conTicted  three  times 
within  a  period  of  six  months,  of  intoxi- 
ea.tioB  amounting  to  a  violation  of  de- 
cency, or  who  shall  be  proved  to  have 
been  thus  intoxicated  three  several 
times  within  a  period  of  six  weeks, 
shall  be  deemed  a  commoii  drunkard, 
upOD  whom  a  penalty  is  imposed,  by 
the  preceding  section,  of  iiupiisonment, 
—does  not  make  the  parson  coming 
within  its  terms  renewedly^  liable  to 
conviction  and  puAisbment  for  of- 
fenses  of  which  he  has  been  previous- 
ly convicted  and  punished.  The  Fifth 
Aruendnient  of  tne  Constitution  of  the 
United  States,  that  no  person  shall  be 
Hubject,  for  the  same  offense,  to  be  twice 
put  in  Jeopardy  of  life  or  limb,  imposes  a 
restriction  only  on  the  general  govern- 
ment, and  does  not  apply  to  State  gov- 
ernment- but  the  statute  in  question  la 
not  within  its  terms. 

3.  One  chaived  under  ^  6  of  the  statute 
isentitleato  a  trial  by  Jury  on  any 
question  of  fact  arising  under  the  com- 
plaint, and  under  the  former  convic- 
tion with  which  he  may  be  charged,  the 
riffbt  of  trial  by  jury  has  been  secured 
to  nini.and  the  statute  does  not  therefore 
violate  provisions  of  the  State  Consti- 
tution which  secure  theright  of  trial  by 
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(ProTldeiioe-x-Declded  Oetober  22, 1887.) 

ON  defendant's  exoeptions  to  the  Court  of 
Common  Fleu.  (hemUed. 
Tbe  defendant  had  been  convicted  three  ser- 
era!  times  within  the  period  of  six  months 
next  preceding  the  making  of  the  complaint  in 
this  case,  of  being  intoxicated  under  such  cir- 
cumstances as  to  amount  to  a  violation  of  de- 
-cencT,  and  had  been  punished  therefor.  Hav- 
ine  been  so  convicted,  he  was  arrested  and 
held  to  answer  the  charge  of  being  a  common 
ylrunkard. 

All  additional  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

Mestrt.  Cliaf  lev  A.  Wilson  and  Thomas 
A.  Jenckes,  for  defendant: 

If  the  crime  charged  under  this  statute  is 
identical  with  that  for  which  the  accused  has 
^ready  sufFered  punishment,  the  statute  is  un- 
constitutional, because  it  conflicts  with  the 
United  States  Constitution,  which  provides  that 
no  person  shall  "be  subject,  for  the  same  of- 
fense, to  be  twice  put  in  jeopardy  of  life  or 
limb"  (U.  B.  Const,  art.  5,  in  amendment 
thereof):  and  it  matters  not  that  the  punishment 
for  the  same  oSense  be  inflicted  in  the  one  case 
by  a  municipal  court,  and  in  the  other  by  a  law 
of  the  State. 

^te  V.  Thornton,  87  Mo.  880;  State  v.  Cow- 
in,  29  Ho.  880:  State  t.  Welch,  86  Conn.  216. 

Under  any  possible  interpretation,  the  sta^ 
ute  is  uncoDStitutional,  because  it  is  repugnant 
to  that  United  States  constitutional  provision 
which  prov1det>  that  no  person  shall  "be  de- 
prived of  life,  liberty,  or  property  withoutdue 
process  of  law"  (U.  S.  Const,  mpra).  and  the 
Constitution  of  Rhode  Island,  which  declares 
the  accused  shall  not  "be  deprived  of  life, 
liberty,  or  property,  unless  by  the  judgment 
of  his' peers,  or  the  law  of  the  land." 

Const,  art.  1,  §  10. 

Tbe  crime,  if  any,  punishable  by  virtue  of 
this  statute,  is  the  crime  of  behig  a  common 
drunkard;  but  the  Legislature,  by  establishing 
the  arbitrary  rule  of  evidence  that  three  con- 
victions, etc.,  shall  be  conclusive  proof  of  tbe 
guilt  of  tbe  accused,  makes  it  obligatory  upon 
the  court  to  instruct  the  jurj',  upon  the  produc- 
tion of  the  record  of  these  convictions,  to  ex- 
clude from  their  consideration  all  other  evi- 
dence, and  to  find  the  prisoner  guilty. 

This  tenders  it  impossible  to  secure  to  the 
accused  the  ri^t  of  having  the  question  of  bis 

fuitt  passed  upon  by  a  judgment  of  his  peers, 
bis  the  Legislature  has  no  power  to  do. 
Htate  V.  Besicirk,  13  R.  I.  311. 
MfBsra.  N.  Van  Slyc^  Citj/  SoUdtor,  and 
€.  U.  Van  Slyck.  for  tbe  State: 

The  offenses  are,  by  the  statutes  of  the  State, 
made  distinct  and  separate. 

Pub.  Stat.  chap.  244,  g  24;  Houae  of  Cor- 
rection Act  (Nov.  2,  1883).  §  13;  Pub.  Laws, 
chap.  686  (Apr.  12.  1878),  g  1. 

The  respondent  further  contends  that  the 
statute  under  which  tbe  complaint  was  made 
<Pub.  Stat.  chap.  244,  §  24)  is  unconstitutional 
and  void,  as  being  in  conflict  with  ^  10  of  art. 
1  of  the  State  Constitution,  because  it  estab- 
lishes a  rule  of  evidence. 
To  this  we  reply: 

1.  It  is  no  objection  to  a  statute  that  it  estab- 
lishes a  rule  of  evidence,  unless  that  rule  makea 
the  evidenceprtma/a«>or exclusive. 
81^! 


State  r.HiggiTu,  18  R.  L  880;  State  ▼.  Mei- 
brr,  18  R.  I.  m-.  State  v.  Wilum,  Index  X  81. 
1  New  Eng.  Rep.  888. 

2.  The  statute  does  not  establish  a  rule  of 
evidence.  It  only  defines  and  perhaps  cre- 
ates an  offense. 

The  respondent  further  contends  that  said 
g  24  of  Pub.  Stat  chap.  244,  is  void  because  it 
conflicts  with  art.  6,  in  amendmrait  of  tbe 
Constitution  of  the  United  States. 

It  has  been  expressly  held  that  thia  artkk 
has  DO  reference  to  tbe  State  goveraroent. 

State  V.  Paul.  5  R.  L  185,  196. 

"  That  Ao  person  shall  be  subject,  for  the 
same  offense,  to  be  twice  put  In  jeopardy  of  life 
or  limb,"  is  simply  a  common-law  rule. 

State  V.Lee,  10  R.  I.  4M. 

But  the  Oeueral  Assembly  has  full  power  to 
modify  or  entirely  abrogate  this  rule. 

But  if  it  should  be  held  that  this  article  has 
reference  to  the  State  government,  the  statnte 
is  not  in  conflict  therewith.  The  statute  does 
not  provide  that  a  man  shall  be  tried  twice  for 
the  same  offense;  it  provides  that  in  case  he  com- 
mits an  offense  of  a  certain  character,  and  ts 
tried  and  convicted  therefor  three  times  withra 
a  certain  definite  period,  he  thereby  beoomcft 
guilty  of  another  and  different  offense,  altbtHi^  i 
perhaps  an  offense  dmilar  in  character. 

State  V.  Johntfin.  8  R.  L  M 

Dnrfee,  Ch.  •/!.  delivered  the  (^nion  ctf  the ; 

court: 

This  is  a  compliant  charj^ingtbat  the  defeiKl-  \ 
ant,  at  Providence,  on  the  88d  of  August, ! 
1887,  "is  a  common  drunkard,  having  Mca; 
convicted  of  being  intoxicated,  in  tbeci^  <tf ' 
Providence,  under  such  circumstances  as  to . 
aroouDt  to  a  violation  of  decency,  three  aevaml 
Limes  within  six  months  immediately  previmis  \ 
to  the  date  of  this  complaint,  against  tbe  stat-  ' 
ute  and  the  peace  and  dignity  of  tbe  State.'  , 
Tbe  complaint  was  made  under  Pub.  Stat,  chap  < 
244,  §  24,  which  enacts  that  "every  person  who  i 
shall  have  been  convicted  three  times  within  ; 
the  period  of  six  months,  of  intoxication,  ondn'  | 
such  circumstances  as  to  amount  to  a  violation  ' 
of  decency,  or  who  shall  be  proved  to  have 
been  thus  intoxicated  three  several  times  with-  j 
in  a  period  of  six  weeka,  shall  be  deemed  a  : 
common  drunkard."  By  a  preceding  section  j 
a  common  drunkard  is  punislukble  by  imprison- ! 
ment  for  not  less  than  rix  months'  nor  more  ! 
than  three  years.   The  complaint  is  brought 
into  this  court  from  the  court  of  common  pleas, 
by  tbe  defendant,  by  a  bill  of  exoeptions,  which 
raises  the  question  whether  the  ^  24  above 
quoted  is  constitutional.   The  defeiidant  cm- 
tends  that  the  section  is  unconstitational:  (1> 
because  It  is  in  conflict  with  the  declantioo 
contained  in  the  Fifth  Amendment  to  the  Con- 
stitution of  tbe  United  States,  that  no  person 
shall  "  be  subject,  for  the  same  offense,  to  be 
twice  put  in  jeopardy  of  life  or  limb,™  and 
(2)  because  it  violates  proviaions  of  the  State 
Constitution  which  secure  the  right  of  trial  by 
juiy. 

A  sufllcient  answer  to  the  fint  objection  e 
that  the  fifth  is  one  of  several  amendments  »> 

the  Federal  Constitution  which  impose  restric- 
tion only  on  the  general  government,  and  do 
not  apply  to  State  governments.   Barron  t. 
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SMe  T.  Paul,  5  R  L  186;  GommanweaUh  t. 
KAiYjKy,  106  Mass.  5. 

We  do  not  ttuDk.  bovever,  that  the  section 
would  be  in  cooflict  with  the  declaration  if  the 
dedaration  were  in  our  State  CoDstitution. 
The  defendant's  coQleotioQ  is  that  the  section 
makes  him  renewedly  liable  to  conviction  and 
puDishinent  for  offenses  which  be  bus  previous- 
Iv  bem  coD^cted  of  and  punlBbed  for.  Clearly 
uiis  is  not  so.  Hb  previous  ofTenses  were 
ofFenseaofbeing  intoxicated, in  the  cityof  Prov- 
idence, under  mch  circumstances  as  to  amount 
toa  violation  of  decency.  The  offense  of  which 
be  is  now  accused  is  that  of  beios  a  common 
drunkard.  Thedifference  is  this:  Hisprevious 
offenses  were  separate  acts  of  intoxication, 
wbereaa  the  offense  of  which  he  is  now  accused 
mosists  in  his  having  a  character  attached  to 
him,  by  fort^  of  Uie  section,  in  consequence  of 
baTing  been  convicted  of  bis  previous  offense; 
namely,  the  character  of  a  common  drunkard 
for  which  be  is  punishable  under  a  preceding 
action. 

The  section  is  similar  in  effect  to  a  former 
itatateof  HasBachusetts.  The  atatute  provides 
ibat  where  a  persoa  had  been  twice  convicted 
of  offenses  punishable  by  confinement  to  hard 
labor  for  any  term  of  yean,  be  should,  on  his 
KcoDd  conviction,  be  sentenced  to  solitary  con- 
doement,  etc,  in  addition  to  the  punishment 
pRscribed  for  the  offense;  and  also,  if  the  flret 
(toviction  was  not  known  in  time  for  this,  that 
the  farther  sentence  should  be  imposed  by  the 
supreme  court  on  information  setting  out  the 
facta.  In  Rot^»  Que,  2  Pick.  165,  the  validity 
of  =uch  further  sentence  imposed  on  informa- 
lioo  was  affirmed.  The  policy  of  such  statutes 
i*  U)  i»evenl  tbe  repetition  of  offenses,  by  pun- 
Hhing  with  increased  severity  tbe  offender  who, 

repeating  his  offense,  shows  that  tbe  lighter 
wDiencea  have  been  inefficacious.  PItnn%  v. 
''■mmonteeaUh.  S  Met.  418;  ComTiumvieallA  v. 
/A'sAtt,  188  Mass.  496. 

We  do  not  see  any  valid  ground  for  the  sec- 
ond objection.  There  is  nothing  to  prevent 
uij  person  who  is  complained  of  under  chap. 
244,  §  24,  from  having  a  trial  by  jury  on  anv 
qoeitioD  of  fact  arising  under  the  complaint  if 
^  desires  it,  and  there  is,  and  long  baa  been, 
proriiiHi  for  juzy  trial  on  computints  for  in- 
woeot  iutoxicwon :  so  that  tbe  three  convictions 
caDQot  have  been  obtained  against  him  with- 
ontjaiy  trial,  unless  he  has  seen  fit  to  forego  it. 


John  SULLIVAN  et  ux. 

V. 

George  E.  WEBSTER  et  al. 

Where  the  Act  provided  that  in  a  cer- 
tain event,  which  occurred,  a  bridge 
Bbootd  be  built  **oTer  the  river,"  on 
or  near  the  site  of  the  old  brid^re,  "in 
nek  pl»ee  Md  manner"  as  the  eom- 
■iMinwra  should  determine,  and  "ac- 
cording to  plana  and  speciflcations  by 
them  approved***  the  commiBsioaers 
4id  not  exceed  their  aathority  in 
oreetinff  a  brld^  hlffh  above  the  river, 
^  eztendins  it  beyond  the  eastern 
bank  to  an  avenne.  mere  establishing 


the  eastern  abutment,  where  the  Act 
authorized  the  commiBsloners  to  "take 
and  appropriate,  if  necessary  for  the 
purposes  of  the  bridge,  the  private  prop- 
erty of  any  person  or  of  any  munici^ml 
or  other  corporation, "and  to  "purchase 
any  real  estate"  required,— it  appearing^ 
that  the  bridcre  was  extendea  at  tbe 
kdight  at  which  it  is  built  for  the  ae- 
eommodation  of  a  street  and  of  divers 
railway  tracks  beneath  It. 

(Provldenoo  Decided  December  ».  1887.) 

ON  plaintiff's  petition  for  a  new  trial.  Denied. 
This  action  was  trespass  on  the  case.  At 
tbe  trial  before  a  jury,  at  tbe  April  Term,1887, 
of  this  court,  it  appeared  that  the  defendants 
were  appointed  and  commissioned  uiuier  Pub. 
Laws,  chap.  849,  of  March  28, 1883,  known  as 
the  "Seekonk  Bridge  Act."  That  under  said 
Act  they  made  a  plan  and  built  tbe  existing 
bridge.  In  doing  so  they  located  an  abutment 
across  Warren  Avenue,  which  is  a  public  high- 
way in  East  Providenca  The  abutment  per- 
manently stopped  public  travel  at  its  location. 
That  tbe  line  of  the  l»idge  is  a  continuation  of 
the  line  of  Warren  Avenue.  That  to  meet  tbe 
brid^  it  became  necessary  to  raise  the  grade 
of  Warren  Avenue.  That  a  bridge  might  have 
been  built  upon  the  same  location  on  the  river 
as  the  present  bridge,  and  at  the  old  grade  of 
Warren  Avenue,  without  building  a  barrier 
across  said  Warren  Avenue.  But  the  bridge,  as 
btdit  bv  tbe  commissioners,  Is  at  a  higher  grade 
than  W.arren  Avenue,  and  tbe  bridge  abutment 
prevents  travel  along  Warren  Avenue  between 
the  abutment  and  tbe  river,  to  tbe  great  injury, 
as  fs  claimed,  of  tbe  plaintiffs.  ■  That  tbe  plain- 
tiffs own  an  estate  on  Warren  Avenue  not  far 
from  tbe  bridge  abutment  and  are  cut  off  from 
travelingon  Warren  Avenue  as  formerly.  That 
no  pari  of  Warren  Avenue  has  been  declared 
useless  as  a  public  highway,  and  no  proceed- 
ings have  been  taken  hy  tbe  town  council  to 
abandon  it,  or  by  the  bridge  commissioners, 
except  in  locating  the  bridge  and  pa3nng  all 
damages  to  the  abutting  owners. 

Plats  and  photographs  of  tbe  premises  were 
produced  in  illustration. 

The  presiding  justice  directed  a  verdict  for 
the  defendants,  and  the  plainti^  excepted. 

Messre.  Amasa  M.  Eaton,  and  Jamea  M. 
Ripley,  for  plaintiffs: 

Whenever  a  special  or  particular  damage  is 
sustained  by  a  private  individual  for  a  public 
nuisance,  ui  action  for  damages  is  mautain- 
able. 

Ang.  &D.  Highways,  8d  ed.  §8285-301;  Co. 
Litt.  66,  a;  Chieheater  v.  Utfibridge,  Willes,  71; 
Ive»on  V.  Moore,  Holt,  10.  and  see  comments 
thereon  by  tbe  Vira-Chancellor  in  SoUau  v. 
De  Held,  3  Sim.  N.  8.  133,  145-148;  Jveeon  v. 
Moore,  1  Ld.  Raym.  486;  MilU  v.  HaU.  9  Wend. 
810;  Lm^  V.  Henley,  1  Bine.  N.  C.  228; 
Thayer  v.  Boaton,  19  Pick.  811,  614;  Spooner  v. 
MeQmnell,!  McLean,  387;  fiom  v.  ffiwe»,7  Jur. 
951:  Cole  v.  Sprmol,  85  Me.  161;  Rei/mfMe  v. 
Clarke.  1  Pitts  (Pa.)  9;  Broion  v.  Wataon,  47 
Me.  161;  Oerriahv.  Brown.  51  Me.  266;  Ottaiea 
Qaa  Light  Co.  v.  Thompaon.  39  111.  598;  Blaru- 
V.  Elvn^&e,  29  Cal.  166,  159;  Wesaon-v.  Waah- 
bum  Iron  Co.  IS  Allen,  96;  Tolo  Oa^.  Saert^ 
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mento,  86  Cal,  198;  Powere  v.  IrM,  28  Mich. 
489;  Franeit  v.  BeJtoeOko^,  58  N.  Y.  152, 158. 

See  also,  to  the  same  effect,  the  following,  in 
which  the  obstruction  was  not  in  front  of  the 
plalntiiTalot: 

Wilkea  v.  Hungetford  Market  Go.  3  Bing.  N. 
C.  281;  Stetscmy.  Faxon,  19 Pick.  147, 180. 

This  principle  has  been  adopted  in  this  State, 
in — 

Evgltet  V.  Providenee  d  W.  B.  It.  Va.  2  R.  I. 
408:  WiUiama  t.  THpp,  11  R.  I.  447. 

"Not  only  maat  the  authority  to  municipal 
corporations,  or  other  delegated  legislative 
agents,  to  take  private  property,  be  expressly 
confen-ed,  and  the  use  for  which  it  is  taken 
specified;  but  the  power,  with  all  constitutional 
and  statutory  Umitations  and  directions  for  its 
exercise,  must  be  strictly  pursued. " 

3  Dill.  Mun.  Corp.  *S  469,  p.  569;  Cooley. 
Const.  Lim.  *52B,  *541;  Redf.  Corp.  §  64;  Ang. 
&  D.  Highways,  Sd  ed.  g  220;  VanioiekU  r. 
Camden  <£  A.  R.  E.  A  Trnntp.  Co.  14  N.  J. 
L.  162;  dimnnati  v.  Coombt,  16  Ohio.  181, 188; 
Its  Exchange  Alley,  4  La.  Ann.  4;  Dyelanan 
V.  Mayor  of  A'.  T.  5  N.  Y.  434,  439;  Adama  v. 
Saratoga  &  W.  R.  R  Co.  10  N.  Y.  838;  A'icholt  v. 
.  Bridg^;>oH,  28  Conn,  189,-  208;  State  t.  Jersey 
C%,25 N.  J.L. 809; Kyhy.MaHn.  8 Ind.  34, 87; 
Judion  V.  Bridgeport,  25  Conn.  426;  Shaffner  v. 
.S(.  Loui«,  31  Mo.  264,273;  Harbeckv.  Toledo,  11 
Ohio  St.  219,  232,  and  cases  cited;  People  v, 
Brighton,  80  Mich.  57:  Speckt  v.  Detroit,  id. 
168.  172;  Trvmpler  v.  Bemerly,  89  Cal.  490: 
Ledie  v.  8t.  T^ouia,  47  Mo.  475,  477;  Andemm 
V.  8t.  Louu,  Id.  479. 

Or,  in  oilier  worda,  in  proceedings. of  thla 
nature,  every  requisite  must  he  complied  with 
and  must  appear  upon  the  face  of  the  record. 

"Where  public  officers  overstep  the  bounds 
of  their  autnority,  and  the  courts  are  appealed 
to  as  matter  of  strict  right,  the  actions  of  these 
agents  are  vigilantly  watched  and  their  in- 
fringement of  private  rights  uohedtatingly  re- 
prewicd." 

Sedg.  Constr.  Stat.  Powers,  S29. 

For  an  obstruction  built  under  a  claim  of 
legal  authority,  a  party  injured  may  have  his 
action  for  damages,  although  he  is  not  entitled 
to  compensation  as  for  a  taking  of  his  property. 

Ang.  &  D.  Highways,  8d  ed.  ti  103,  note; 
Prottman  v.  Indianapdlu  ds  C.  E,  B.Q>.9  Ind. 
4«7;  Emntttitle  A  G.  R.  B.  Co,  r.  Diek.  Id.  488. 
486;  Gindnnati  A  8.  Q.  A.  St.  R.  Go.  v.  Cum- 
mintviUe.  14  Ohio  St.  588,  646;  Laekland  v. 
North  MiwouriR.  R.  Go.  81  Mo,  180. 

The  abutter  may  recover  for  consequential 
damages,  though  none  of  his  land  is  taken. 

Tintman  v.  Belvidere,  D.  R.  R.  Co.  26  N.  J. 
L.  148,  160«f  K9. 

Doubtful  grants  are  to  be  construed  most 
favorably  towards  those  who  seek  to  d^end 
their  property  from  invasion, 

Redf.  R.  R.  p.  251,  861 

Meurs.  Nicholas  Van  Slrek,  Stephen 
A.  Cooke.  Jr.,  and  Cyroa  U.  Tan  Slyek, 
for  defendants. 

Darfbe,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  is  whether  the  Seekonk  River 
Iwidge  commissioners,  in  building  the  bridge 
over  the  river,  exceeded  their  autborltyby  ex- 
tending It  beyond  the  easton  tiank  to  'Warren 
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Avenue  and  there  establishing  the  eastern  abut 
ment.  We  think  not.  The  Act  (Pub.  Laws, 
chap.  849,  8, 4}  of  March  28,  ItfSS,  pny 
Tided  that,  in  a  certain  event,  which  occurred^ 
the  bridge  should  be  built  "over  the  mei,"  on 
or  near  the  site  of  the  old  bridge,  ''in  sadi 
place  and  manner"  asthecommissionerB  shouk 
determine,  and  "according  to  plans  and  sped- 
flcatioDs  by  them  approved."  The  power  is 
veiT  broadly  given.  The  location  of  toe  tnidgt 
and  the  manner  of  coDStructing  it  are  hou 
left  wholly  to  the  commlasioncn. 

The  plaintiffs  contend  that  the  autboriit 
given  is  to  build  "over  the  river,"  but  not  b«- 
vond  it;  that  the  commissioners  might  tun 
buUt  over  without  building  beyond  it,  if  tbey 
had  buUt  at  grade  with  the  nver  bank;  taH 
that  they  therefore  exceeded  Uieir  auttumtr 
when  thejr  built  beyond  it.  We  think  audi  a 
construction  is  too  narrow.  The  brid^  wasio 
fact  reared  high  above  the  river,  and  we  do  not 
see  how  there  can  be  any  question  but  ihit 
the  commissioners,  under  their  power  to  build 
it  in  "such  manner  as  they  might  determine," 
were  authorized  to  build  it  in  that  manner. 
The  bridge,  so  built,  required  strong  and  mar- 
sive  abutments  con^nndin^y  hi^;and  sncfi 
abutments  would,  as  a  matter  of  reastraable,  if 
not  absolute,  necessity,  be  erected  out  of  tbej 
river  on  the  solid  ground.  Theoommissiwiersi 
were  authorized  by  §5  of  the  Act  to  "take  mA\ 
appropriate,  if  necessary  fortbe  purposes  of  tbe: 
bridge,  the  private  property  of  any  person  or; 
of  anv  municipal  or  other  corporation,"  and. 
by  niater  Act,  to  "purchase  any  real  estate": 
required.  It  nu^  be  vaSA  that  it  does  not  fol- 
low that  they  were  authotteed  to  carry  tbe: 
bridge  to  Warren  Avenue  and  plant  the  abut . 
ment  there,  since  they  might  have  estabtiAedj 
it  Immediately  on  the  river  bank. 

Doubtless  their  power  should  be  construed  i 
as  limited  by  tbe  purpose  for  which  it  was  aiu- 
ferred;  and  an  extendon  of  the  bridge  beyood 
the  river  bank  without  reason,  or  for  ressuu 
having  no  proper  relation  to  the  bridge  as  mcb, , 
wouldbe  unauthorized;  but  such  does  not  ap- 
pear to  have  been  the  case  here.  On  the  con- 
trary, it  appears,  from  an  inspection  of  ibe 
photograph  and  plat,  that  the  bridge  wis  ex- 
tended at  the  height  at  which  it  is  built  for 
the  accommodation  of  a  street  and  of  divm 
railway  tracks  beneath  it. 

If  the  hutment  bad  been  erected  directh  ™ 
tho  bank,  it  would  have  been  necessary  to  am- 
nect  the  bridge  with  the  highway  beytmd  bj  t 
long  slope  or  incline,  for  the  safe  and 
descent  of  the  public  travel.  This  would  have 
blocked  tbe  street  below,  and  would  have  eitber  ; 
displaced  the  railway  tracks  or  would  ban  < 
left  them  to  be  crossed  at  grade  at  the  fool  I 
the  slope,  greatly  to  the  peril  and  incoDveot-  | 
ence of  travel.   Manifestly,  therefore,  the  ex- 
tension of  the  bridge  was  designed  and  executed  I 
in  Bubserviettce  to  the  purpose  for  which  the  \ 
bridge  was  built,  namely,  to  furnish  a  safe  and 
convenient  hiffhwav  across  the  river.   Tbe  j 
bridge  accomplished  its  purpose  the  better  for  | 
being  thus  extended.   Our  conclusion  is  tbat  i 
the  abutment  was  lawful^  erected  in  Warroi  | 
Avenue  and  consequently  was  not  a  pablic 
nuisance.   This  being  bo,  the  plaintUTs  actioo 
cannot  be  maintained^ 
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Patrick  C.  DENNENY 

V 

George  E.  WEBSTER,  Ckrk,  elc. 

IPaUle  Laws.  cbap.  596,  entitled  "An 
Act  for  the  SnpprMaioa  of  laiemper- 
anee,'*  §  82,  is  aniODded  by  g  8  of  cbap. 
834.  capersedes  the  proTiaion  (Pab. 
Stat,  ehi^  819,^  3)formppeaU  from 
(ientenoea  for  offenses  under  chapters 
oMaod  634,  and  flxe*  the  fifth  dajr  be- 
fore tbesittinK  of  the  court  appealed  to 
as  the  iMt  ak^  for  ttUng  reMou  of 
ai^Mal  in  such  appeals,  instead  of  the 
MMud  day  of  the  term. 

!■  An  ivpnl  from  a  MntcBea  of  the  dis- 
triet  court  for  keeping  intoxicating 
liqaors  for  sale  In  vioKtion  of  Pub. 
Um,  chap.  S96,  as  amended  by  chap. 
63i  where  the  reasons  of  appeal  were 
brov^  in  OQ  the  aeeond  day  of  the 
tem  of  the  ooort  of  oommon  pleas,  was 
fnpmly  rttfiaaed  on  the  gronnd  that 
it  lEoald  hare  been  filed  at  least  five 
days  before  the  sitting  of  the  court;  and 
Uie  relator  has  committed  a  breach  of 
his  reeognizanoe,  and  is  liable  to  default 
tberefor  under  Pab.  Stat.  chap.  348, 

(PiOTktence  Decided  October  23,  1887.) 

PUHmPPS  petitioQ  for  mandamtu.  De- 
nied and  dimtt»ed. 
The  facts  are  sufficiently  stated  ia  the  opinion 
of  the  court. 

Xemt.  H.  J.  Carroll  and  Thommm  F. 
■cParlim,  for  relator. 

3fr.  Ziba  O.  Sloeaap  JUig-Gen.,  for  le- 
Bpmdent. 

Itttifte,  CA.  J.,  delivered  the  opinion  of  the 
nmit; 

.  Thitis  a  peUtioo  for  a  writ  of  mandamm  to 
"we  to  tiie  respondent,  as  clerk  of  the  court  of 
^nxHi  pleas,  commanding  him  to  receive, 
and  docket  certain  reasons  of  appeal, 
^eqpeal  was  taken  to  the  court  of  common 
W>i  at  the  term  now  holding,  from  a  sentence 
«the  District  Court  of  the  Tenth  Judicial 
^■trict,  as  otnnidaiDed  against  the  present  pe- 
tnuaer,  for  keeErimr  Intoxicathig  Uquora  for 
we  10  riolalioo  of  Pub.  Laws  of  May  S7, 1886, 
™>P-  iM,  as  amended  by  cbap.  684  of  May  4, 
1«7.  The  reasons  of  appeal  were  brought  io 
^  tlw  second  day  of  the  term,  and  were  refused 
•ntbegrouQd  that  they  should  have  been  filed 
«  Kist  flve  days  before  the  sitting  of  the  court, 
^qoesdon  is^Were  they  rightly  refused? 
"MUHwer  to  the  questioD  depentu  upon  the 
^■traction  to  be  given  to  certain  provisions 
of  (he  Public  Btatutes  and  the  PubHe  Laws. 

There  is  no  statute  which  expressly  fixes  the 
w  <u;  for  filing  reasons  of  appeal  in  criminal 
<=*KtL  The  general  provision  in  regard  to 
mminal  apKsls  is  contained  in  Pub.  Stat. 
«ttMl».  The  second  section  of  the  chapter 
P|j"i«ithaL  whoi  an  appeal  is  taken,  theap- 
P^lutdiaU  be  required  to  give  recognizance 
^  conditkm  that  he  will  file  bis  reasons  of 
JjPM  tu  the  court  appealed  to  on  or  before 
^KCDod  day  of  the  term.  This  seems  to  fix 
vj  unpUcatim  ncfa  seoond  day  as  the  last  day 


for  filing  the  reasons.  Since  the  enactment  of 
the  Ful^c  Statutes,  chapter  596  of  the  Public 
Laws,  entidcd  "AnActfortfae  Suppreaaion  of 
Intemperance,"  and  chapter  634  in  amendment 
of  and  in  addition  to  chapter  090.  have  been 
passed.  Section  8'2  of  chapter  596  aa  amended 
by  g  3  of  chapter  684  provides  that,  on  appeal 
from  sentence  for  any  offense  under  said  chap- 
ters, "the  appellant  sball  be  required  to  give 
recognizance.  *  *  *  with  condition  that  be 
will  file  his  reasons  of  appeal  in  ttie  court 
pealed  to  at  least  five  days  before  the  sitting  of 
said  court."  This  provision  evidently  super- 
sedes the  provision  of  g  3  of  chapter  319  for  ap- 
peals from  sentences  for  offenses  under  chap- 
ters 596  and  684;  and  it  seems  to  fix  the  fifth 
day  before  the  sitting  of  the  court  appealed  to  as 
the  last  day  for  filing  reasons  of  appeal  in  such 
appeals,  instead  of  the  second  dav  of  the  term. 
As  we  have  aeen,  the  appeal  taken  by  the  re- 
lator was  an  appeal  from  sentence  under  chap- 
ters 696  and  684.  He  has  evidently  committed 
a  breach  of  his  recognizance  by  not  filing  his 
reasons  at  least  five  days  before  the  sitting  of 
the  court.  How,  then,  has  he  the  right  to  have 
his  reasons  brought  in  on  the  second  day  of  the 
term,  filed  and  docketed?  He  claimed  the 
right  by  g  4  of  chapter  219,  which  has  not  been 
superseded  by  any  corresponding  provision  of 
chapters  S96  and  634.  Section  4  provides  that 
if  an  appellant,  having  given  recogi]izance,8ball 
neglect  to  file  his  reasons  in  the  court  appealed 
to  on  or  l)efore  the  second  day  of  the  term,  he 
shall  be  defaulted  on  the  recognizance,  and  the 
attoniey-geiieral  sball  file  the  papers  in  the  case 
and  proceed  In  the  same  manner  as  If  the  rea- 
sons nad  been  filed  on  or  before  the  seoond  day. 
It  is  contended  that  this  provision  recognizes 
the  right  of  an  appellant  to  file  his  reasons  on 
the  second  day  of  Uie  term,  and  that  it  is  there- 
fore the  duty  of  the  clerk  to  receive  them.  Sec- 
tion 4  was  framed  with  reference  to  §  3  of  the 
same  chapter,  and  naturally  adopts  the  lan- 
guage prescribed  for  the  recognizance  required 
by  %  2;  hut  evidently  the  purpose  of  ^  4  in  the 
provision  referred  to  is  not  to  give  the  R{^l)ant 
until  the  second  day  of  the  term  to  file  his  rea- 
sons, but  to  prencrfbe  what  shall  be  done  in  case 
be  neglects  to  file  his  reasons  on  or  before  the 
secoiM  day,  tnaccordaoce  with  his  recognizance; 
and  therefore  the  section,  if  applied  to  appeals 
under  chapters 096  and  684,  cannot  ho  beld  to 
give  the  appellantuntil  such  second  day  to  file  his 
reasons,  but  must  be  construed  according  toils 
purpose  as  prescribing  that  the  appellant  shall 
be  defaulted  if  hn  neglects  to  file  lus  reasons  at 
least  five  days  before  the  sitting  of  the  court, 
in  accordance  with  his  recognizance;  and  that 
thereupon  the  attorney-general  shall  proceed  as 
stated.  Is  g  4  caiMible  of  being  so  construed 
and  applied?  Doubtless  the  language  of  the 
section  is  not  such  as  would  have  been  chosen 
if  the  section  has  been  originally  designed  to  be 
so  applied,  but  we  cannot  suppose  that  the 
General  Assembly  intended  to  relieve  default- 
ing appellants,  under  chapters  596  and  684,  from 
the  consequences  attending  defaults  in  the  case 
of  other  upellants,  and  Siaefore  the  flection 
should,  if  It  can  reasonably,  be  construed  as  ap- 
plicable. The  language  is,  "if  the  appellant 
neglects  to  file  his  reasons  on  or  before  the  sec- 
ond do^."  ApFdying  ttw  language  to  the  case 
of  an  appellant  who  is  houim  b^  his  { 


884 


New  Ekgland  Rsfortbr — Sup.  Ct.  op  Rhode  Island. 


1887. 


zance  to  file  his  reasooa  at  leo^  fire  days  before 
court,  does  not  mich  appellant  neglect  to  file  hfs 
reaaoiu  on  or  before  the  second  day  when  he 
neglects  to  file  them  at  least  five  days  before 
the  court,  as  his  Tec(^iz8Qce  requires,  instead 
of  waiting  until  the  second  day  of  the  term, 
when  he  ^  no  right  to  tile  them  ?  We  incline 
to  think  so.  Indeed,  we  tliink  such  must  he 
the  conclusion  unless  the  provision  pf  ^  4  in 
question  be  rejected  as  inapplicable,  and,  if  the 
provision  is  rejected,  then  there  can  be  no 
question  but  that  other  reasons  were  rightly  re- 
fused, because,  in  that  case,  there  is  plainly 
nothing  but  g  82  of  chapter  596  as  amended  by 
chapter  634  to  determine  the  time  for  filing, 
and  that  section  fixes  the  time  as  at  least  five 
days  before  court.  The  relator  has  clearly  com- 
mitted a  breach  of  his  recognizance,  and  is  liable 
to  default,  therefore,  under  Pub.  Stat.  chap. 
248,  ^  24,  whether  liable  under  chap.  219,  g  4, 
or  not. 

The  petition  mu^  be  denied  anddinnitaed. 


John  8.  LANGLEY,  Admr., 

V. 

METROPOLITAN  LIFE  INS.  CO. 

A  general  demurrttr  to  the  entire 
cleclara.tion  ia '  bad,  If  either  ooant  is 
Bufflcient. 

rProvldenoe  Decided  Norembor  8,  1887.) 

ASSUMPSIT.    On  demurrer  to  the  declara- 
tion. Overruled. 
Me$m.  Sheffield  ft  Sheffield.  Jr.,  for 
plaintiff. 

Metmra.  Miner  ft  Roelker*  for  defendant. 
The  facts  are  suflQdently  stated  in  the  opinion. 

Per  Curiam; 

The  demurrer  to  the  declaration  must  be 
overruled.  The  declaration  contains  a  special 
count  on  a  policy  of  life  insurance,  also  a  count 
on  account  settled  or  stated,  and  the  common 
counts.  The  demurrer  is  a  general  demurrer 
to  the  entire  declaration.  Of  course  it  is  bad 
if  either  count  is  sufficient.  The  defendant 
does  not  claim  to  point  out  any  defect  in  any 
but  the  first  count,  and  we  do  not  discover  any 
defect  in  the  other  counts.  Qould,  PL  chap. 
4,  g  6;  1  Chilty,  PI.  *69e. 

Demurrer  overruled. 


William  ARNOLD 
e. 

Sebastian  GARST. 

Where  the  defendant  offered  to  sell  the 
plaintUF  a  portion  of  a  lot  at  ten  cents 
leas  per  square  foot  than  he  had  paid, 
and  the  plaintiff  accepted  the  otfer, — the 
contract  on  both  sides  bein^  verbal; 
and  the  plaintiff  accepted  a  convey- 
ance under  the  contract,  paying  forty 
cents  per  square  foot,  on  the  representa- 
tion of  the  defendant  that  he  bad  paid 
fifty  cents,  when  in  fact  he  bad  paid 
but  forty,— an  action  by  the  plaintiff  In 
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assumpsit  for  the  exoesa  is  not  within  the 
Statute  of  Frauds,  but  on  an  implied  ; 
contract  of  defendant  to  refona  the  . 
money,  which,  in  consequenoe  ot  his . 
representation,  the  plaintiff  inid  to 
him  in  excess  of  the  contract  prioa. 

{Providenoe  ^Dedded  October  22, 188r.> 

ON  plfdntiff's  exceptions.  Suetained. 
This  was  an  action  of  assumpait  on  tbe 
common  counts  for  money  overpaid  on  coo- 
tract 

The  facts  are  fully  stated  io  the  opinion  of 
the  court 

Meesrs.  Edward  D.  Ba8eett,aDd  Fred- 
erick Hayes,  for  pl^tiff . 

Mr.  Rautbone  Gardner,  for  defeoda&t: 

The  testimony  of  the  plaintiff  as  to  the  verbs! 
contract  between  himaeu  and  defendant  for  tbc 
sale  of  the  land  in  fjuestion  was  inadmiaaible, 
the  contract  being  within  the  Statute  of  Fimud^. 

The  action,  wbile  not  declaring  Bpecific«ll; 
upon  the  contract,  is  brought  for  the  purpc« 
of  charging  tbe  defendant  upon  the  cootnct. 
and  cannot  therefore  be  maintained  except  up- 
on evidence  of  the  nature  prescribed  by  the 
statute. 

Pub.  Stat.  chap.  304,  $  7:  Band  t.  WUba, 
64  Me.  191;  Browne,  Stat  Fr.  4th  ed.  §  134. 

The  fact  that  the  land  had  been  conveyed 
the  defendant  to  the  plaintiff  is  not  aumcieni . 
to  lake  the  contract  out  of  the  statute. 

Baldwin  v.  Falttw,  10  N.  T.  233;  Don  v. 
Way,  64  Barb.  255. 

It  was  not  error  to  order  a  nonsuit,  and  the 
exceptions  should  be  dismissed. 

I>nrfee,  Ch.  J.,  delivered  the  opinion  of  the 

court: 

This  case  comes  up  from  the  court  of  com- 
mon pleas  on  exceptions  to  an  order  of  said 
court  nonsuiting  the  plaintiff.  The  octiaD  is 
assumpsit  for  money  had  and  received.  1b 
support  Qlt  the  action  in  the  court  below,  the 
plaintiff  submitted  testimony  to  show  that 
some  time  in  1880  the  defendant  purchased  of 
one  McCrillis  a  lot  of  land  in  South  Providence, 
for  which  he  paid  a  price  of  forty  caits  per 
square  foot;  that  afterwards,  representing  Io 
the  plaintiff  that  the  lot  was  larger  than  be 
needed  for  himself,  and  that  he  wanted  tobave 
the  plaintiff  for  a  neighbor,  be  offered  to  seD 
the  plaintiff  a  portion  of  the  lot  at  ten  cent* 
less  per  square  foot  than  he  bad  paid,  and  tbe 
plaintiff  accepted  theoffer,  tbe  con  tract  cm  both 
sides beinsoral;  that  tbe  defendant  conveyai 
to  tbe  plamtiff,  under  the  contract,  aboutCOiW 
square  feet  of  land,  representing  to  the  plaiit- 
tiff,  who  did  not  know  what  the  defendant  lud 
paid,  that  he  had  paid  fifty  cents  per  foot,  in 
consequence  of  which  the  plaintiff  paid  him 
at  the  rate  of  forty  cents  peraquarefoot,  beine 
ten  cents  per  square  foot  in  excess  of  the  prict.- 
agreed.  Subsiequently  the  plaintiff,  hariof 
learned  how  he  had  been  deceived,  Inoagbttbis 
action  to  recover  back  such  excess.  Theawrt 
below,  having  at  first  admitted  the  plaiDti^<> 
testimony  da  bene  em,  against  tbe  d^endiot's 
objection  that  it  was  inadmissibleuDder  the  Stat- 
ute of  J^uds,  at  tbe  conclusion  thereof,  niled 
it  out  and  nonsuited  the  plaintiff.  Tbe  ontv 
question  made  at  the  bar  is  whether  tbe  testi- 
mony is  admissible  nifd^^^^^j^teofFrauis. 
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Hiedmuse  of  tfae  Statute  of  Fraada  under 
which  the  question  is  made  is  this,  to  wit: 
"  No  action  shall  be  brought  whereby  to  charge 
tay  person  upon  any  contract  for  the  sale  of 
hods,  tenemeDtfl,  or  bereditameats,  uolesB  the 
promise  or  agreement  upon  such  actioD  shall 
be  bioQsbt.  or  some  note  or  memonuuhim 
ibocof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged/'  etc.  We  do  not  think 
the  action  here  is  within  this  clause.  It  was 
broii^t.  not  to  charge  the  defendant  on  his 
oral  contracl  to  sell  a  portion  of  his  land  for 
ten  cents  teas  per  square  foot  than  he  paid  for 
it,  bat  to  cfaai^  him  on  an  im{died  contract  to 
rrfond  the  money  which,  in  consequence  of 
bismlBrepreBentaHoD,  the  plaintiff  pud  to  him 
in  excess  of  the  contract  price.  The  terms  of 
the  contract  were  offered  in  proof,  not  to  show 
k  liability  under  the  contract,  but  merely  as 
evidence  to  show,  in  connection  with  other  evi- 
dence, a  liability  outside  of  it;  and,  as  such, 
vere  admisBible.  Browne,  Stat.  Fr.  4th  ed. 
^tU,  126;  OoodtpeedY.  Fulter.  46  He.  141. 
See  also  Chit^,  Cont.  11th  Am.  ed.  43&.  note*. 

The  plaintiff  cites  Bolti  t.  Schmidt,  89  N.  Y. 
353,  to  sfaow  that  assumpsit  for  money  had  and 
receired  will  lie  for  the  recovery  of  money  paid, 
in  consequence  of  fraud  or  mistake,  in  excess 
of  what  was  agreed  to  be  paid.  We  do  not 
nndentand  that  any  question  is  made  on  that 
pcnnt 

Eittption*  tuMairud. 


John  P.  LEWIS  et  at., 
«. 

Town  of  NOBTH  KINGSTOWN  rf  at. 

l.Wbere  the  bill  averred  that  the  de- 
fondmnt*  were  proposing>  not  only  to 
remote  the  baildiiif-  from  a  lot  belong- 
ing to  the  complaioants.  thus  destroy- 
ing a  portion  of  their  estate,  bat  also  to 
mide  the  lot,  thus  obliteratiiif?  its 
Emnndaries  and  tbrowinfr  it  open  to  use 
as  a  part  of  the  highway;  so  that,  in  or- 
der  to  reach  a  complete  remedy,  the 
complainants  mifEht  not  only  have  to 
prosecute  the  defendants  for  their  dam- 
ages, but  also  to  establish  their  rifthtas 
against  the  public,— a  cMe  was  atuXmA 
aatltUos  the  complainMitB  to  an  or- 
der restraining  the  threatened  tres- 
pass, and,  after  the  bill  bad  been  an- 
swered, a  statement  of  a  supplemental 
answer  that  the  building  had  been  re- 
moved and  the  grading  of  the  lot  com- 
pleted, which  was  denied  by  the  repli- 
cation, did  not  entitle  the  defendants  to 
a  dismissal  of  the  bill.  If  the  state- 
ments of  the  supplemental  answer  were 
admitted,  it  would  not  cause  such  dis- 
missal; for  it  is  not  In  the  power  of  the 
defendant,  in  an  injunction  bill,  to 
onat  the  court  of  its  Juriadiction  by 
eonaittin^,  pendente  lite,  the  very 
acta  to  prevent  which  the  suit  was 
began. 

3.  If  the  defradaat.  pending  the  suit,  dis- 
ables himself  to  perform  tbe  order  for 
which  specific  rdief  is  claimed  in  the 
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bilL  the  court  will  proceed  to  give  re- 
lief hy  compelling  eoapensation  to  l>e 
made,  and  for  this  purpose  will  retain 
the  bill  and  determine  the  amount  of 
such  compensation,  although  its  nature 
and  measure  are  precisely  tbe  same  as- 
tbe  party  would  otberwise  recover  as- 
damages  in  an  action  at  law. 

(ProvMenoe  — Decided  October  28,  UB7.) 

MOTION  to  dismiss  bill  to  restrain  ihrestened 
trespass.    Overruled.  , 
The  facts  are  stated  in  tbe  opinion. 
Mr.  Samael  W.  K.  Allen,  for  complain- 
ants. 

Mr.  William  C.  Baker,  for  respondents. 

Dnrfee.  Ok.  J.,  delivered  tbe  opinion  of  the 
court: 

This  bill  sets  out  that  the  complainants  are 
owners,  in  poeeesaion  of  a  lot  of  land  situate 
on  Washhigton  Street,  in  the  village  of  Wick- 
ford,  in  the  town  of  North  Kingstown,  in 
Hi^way  District  No.  87  of  said  town,  on 
which  lot  there  is  a  building  belonging  to 
them;  that  the  defendant  John  U.  Weeden, 
the  surveyor  of  the  highways  of  said  district, 
acting  under  orders  of  tbe  town  council  of  said 
town,  the  members  whereof  are  likewise  made 
:  defendants,  has  entered  on  said  lot  and  is  en- 
gaged in  raising  said  building,  and  taking 
awa^  tbe  foundations,  for  the  purpose  of  re- 
moving said  building  and  foundations,  and 
grading  said  lot,  thereby  throwing  the  estate 
open  to  the  public,  and  obliterating  its  bound- 
aries to  the  irreparable  injury  of  the  complain- 
ants. The  bill  prays  that  the  defendants  may 
be  enjoined  from  carrying  out  tbeir  purposes, 
and  from  further  interfering  in  any  wa^r  with 
theestate;  and  for  general  relief.  The  bill  was 
filed  February  28,  1885.  The  defendants,  by 
their  answer  filed  May  27,  1885,  admit  that 
they  are  or  were  doing  as  charged,  but  deny 
that  the  lot  is  part  and  parcel  of  the  estate  of 
tbe  complainants,  and  allege  that  it  is,  and  ever 
has  been  from  a  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,  part  and  par- 
cel of  a  public  highway,  and  that  the  building 
had  stood  thereon  by  sufferance  of  tbe  town. 
The  defendants  also,  by  supplemental  answer, 
filed  Seplembtir  SS.  1886,  allege  that  their  pur- 
poses have  been  fully  carried  out  by  removing 
the  building  and  foundations,  and  ^radiDg  the 
lot,  and  set  up  that  the  complainants  ought  not 
to  maintain  their  bill,  because  their  remedy  is 
complete  at  law.  To  both  answers  the  com- 
plainants have  filed  general  replications.  In 
this  state  of  the  pleadings,  tbe  defendants  move 
that  tbe  bill  be  dismissed  because  the  complain- 
ants have  an  adequate  remedy  at  law;  and,  in 
support  of  their  motion,  contend,  first,  that  tbe 
bill  does  not  state  a  case  for  equitable  relief; 
and.  second,  if  it  does,  that  the  case  stated  has 
ceased  to  exist,  by  reason  of  tbe  removal  of 
tbe  building  and  foundations,  and  the  grading 
of  tbe  lot. 

It  is  true  that,  in  case  of  threatened  tres- 
passes, courts  of  equity  generally  leave  the  suf- 
fering party  to  his  remedy  at  law;  but  when 
such  party  is  in  possession,  and  tbe  trespass,  if 
permitted, would  result  in  irrepsrable4njurr,  or 
tend  to  tbe  destruction  of  itj^^t«^Jb£)^i^tk 
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interpose  by  injunction.  Id  the  case  at  bar  the 
bill  averred  that  the  defendants  were  purposing, 
when  the  bill  was  filed,  not  only  to  remove  the 
building  from  the  tot  beton^ig  to  the  com- 
plainants, thus  destroving  a  portioD  of  their 
«etate,  but  also  to  grade  the  lot,  thus  obliterat- 
ing its  boundaries,  and  throwing  it  open  to  use 
as  a  part  of  the  highway:  so  that,  in  order  to 
reach  a  complete  remmy,  the  complainants 
might  not  only  have  to  prosecute  the  defendants 
for  their  damages,  but  also  to  establish  their 
right  as  against  the  public.  We  think  the  case 
as  fitated  m  the  blu  falls  within  the  class  of 
cases  in  whieli  threatened  trespanes  are  en- 
Joined.  Winstow  v.  Nayaon,  118  Mass.  411, 
421;  Fox  V.  ntatimona,  20  Hun,  S74,  579; 
McPike  V.  West,  71  Mo.  1»9;  Erwin  v.  Folk, 
94  Ind.  285;  Gitbert  v.  Amotd,  80  Md.  20; 
Kerr,  Inj.  295. 

We  do  not  think  the  motion  should  be  granted 
because  of  the  statements  of  the  supplemental 
answer,  since  those  statements  are  controTerted 
by  the  replication.  Moreover,  if  they  were  ad- 
mitted, we  do  not  think  they  would  make  a 
case  for  dismissal.  It  ought  not  to  be  in  the 
power  of  a  defendant  in  an  injunction  bill  to 
oust  the  court  of  its  jurisdiction  by  committing, 
pendente  liU,  the  very  acts  to  prevent  wliich  the 
suit  was  bc^D;  and  Such,  we  think.  Is  the  law. 
"  It  is  well  settled,"  says  the  Supreme  Judicial 
Court  of  Massachusetts,  "  with  little  or  no  con- 
flict of  authoritv,  that,  when  a  defendant  in  a 
bill  in  equity  disenables  himself,  pending  the 
suit,  to  comply  with  an  order  for  spedflc  relief, 
the  court  will  proceed  to  afford  relief  by  way 
of  compelling  compensation  to  be  made;  and 
for  ibia  purpose  will  retain  the  bill  and  deter- 
mine the  amount  of  such  compensation,  al- 
thou^  its  nature  and  measure  are  precisely  the 
same  as  the  party  would  otherwise  recover  as 
damages  in  an  action  at  law."  See  MUkman 
v.  Ordway,  106  Mass.  282,  a  case  which  con- 
tains a  very  fall  citation  and  discussion  of  au- 
thorities, and  goes  even  beyond  the  passage 
quoted.   See  also  2  Story,  Eq.  Jurisp.  12th  ed. 

794,  799.  It  may  be  that  an  amendment  of 
the  bill  setting  forth  the  acts  committed  by  the 
defendants  j^ndente  lite  will  be  necessary,  not- 
withstanding the  supplemental  answer,  if  the 
complainants  dmire  not  only  an  injunction 
from  further  interference,  but  also  an  award  of 
damages;  but,  if  so.  the  complainants  should 
have  an  opportunity  to  make  it. 
Mciim  mtmiaaed. 


David  M.  COGGESHALL 
James  GROVES  et  cU. 

When  the  cause  of  Mtlou  is  one  that 
may  subsist  and  be  proaeeuted  inde- 
pendent^ of  the  statute,  the  repeal  of 
the  atattfte  neither  tftkea  away  the 
rifcht  of  action  nor  the  right  to  pro- 
ceed. The  amendment  to  the  Oomsti- 
tation.  May  10.  1886,  prohibiting  the 
■ale  of  intoxicating  liquors  to  be  used 
as  a  beverage,  did  not  take  away  the 
right  of  action  i^oa  abend  ^ven,  pur- 
suant to  the  provisions  of  Pub.  Stat, 
chap.  87,  upon  an  appltoation  for  a 
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llceaae  to  sell  intoxicating  liqaor.  Th' 
cause  of  action  does  not  depend  npoi. 
the  statute,  although  it  grew  oat  of  it. 
The  suit  is  maintainable  as  a  oonimon 
taw  suit.  Jurisdiction  of  the  form  oi 
cause  of  action  was  not  given  by  th< 
statute.  It  is  not  a  suit  for  penalty  im 
posed  by  the  statute.  The  bond  w. 
rather  a  security  to  the  municipal  cor 
poration  attout  to  grant  a  license,  that 
the  licensee  would  not  be  an  ofTendei* 
a«ainst  t^e  law.  If  the  principal  violated 
the  law,  and  thus  broke  the  condition,' 
the  bond  thereby  became  doe.  It  waa 
recoverable  in  an  action  of  debt.  wUfeh 
was  not  taken  away  by  a  repeal  ot  tba 
statute,  and  which  can  now  be  prose- 
cuted. 

(Newport  Filed  November  18,  UB7.) 

ACTION  upon  a  bond  given  1^  a  Ann  to 
whom  had  been  Issued  a  license  to  sell 
liquor,  the  breach  alleged  being  a  sale  upon 
Sunday. 

On  defendant's  motion  In  arrest  of  judgmeoL 

Denied. 

Metart.  Charles  E.  Oonnaa  and  Patrick 
J.  Oalvln*  for  defendants. 
Mr.  Francis  B.  Peckhaaa,  for  plaintiff. 

Stinessi  J.,  delivered  the  c^^ilon  of  the 

court: 

This  suit  is  brought  upon  a  bond  which  was 
given  pursuant  to  the  provisioos  of  Pub.  Stat, 
cha^.  87,  upoD  an  application  for  a  license  to 
sell  mloxicating  liquor.  Under  the  statute  the 
llcenseconld  not  issue  until  the  bond  was  given 
with  condition  not  to  violate  any  of  the  pro- 
visions of  the  law.  The  license  was  nanted 
for  the  year  from  July,  1882,  to  July,  iRtS.  and 
the  breach  of  the  condition  is  alleged,  and  has 
been  found  by  the  jury,  to  have  been  in  August, 
1883.  May  15,  1886,  an  amendment  to  the 
Constitution  of  the  State  went  into  effect,  pro- 
hibiting the  sale  of  intoxicating  liquors  to  tie 
used  as  a  beverage.  On  the  ist  it  July  fol- 
lowing, this  action  was  commenced,  and,  after 
a  verdict  for  the  plaintiff,  the  defendants  moved 
in  arrest  of  judgment,  upon  the  ground  that 
the  Amendment  to  the  Constitution  repealed, 
unconditionally,  the  license  law  then  in  force, 
and  such  repeal  took  away  the  right  to  recovo' 
upon  the  bcmd  which  was  given  pursuant  to  its 
requirements.  They  claim  that  the  puipoee  of 
the  bond  was  to  create  a  penalty  for  a  vudttion 
of  the  Act,  additional  toother  penalties  tbereb 
prescribed;  and  the  oenallles  were  wiped  ont 
together  by  the  amendment  to  the  ConstitntiDO. 

The  amendment  undoubtedly  repealed  anr 

firovision  of  law  which  was  inconsistent  with 
t,  for  such  a  law  thereupon  became  unconsti- 
tutional. The  amendment,  however,  relates 
only  to  the  sale  of  liquor.  It  does  not  directly 
annul  any  right  of  action  or  right  to  |ffoaecnte 
an  action.  But  the  de^dants  argue  that  it 
does  this  indirectly,  because  chapter  87  consti- 
tuted a  license  system  of  which  the  providon 
relating  to  bonds  was  a  part,  and  that  the  dup- 
ter  ana  system,  in  every  part,  became  nncooao- 
tutional,  and  therefore  repealed,  upoa  the 
adoption  of  the  amendnient.  We  do  not  need 
to  decide,  fai  t^gm^^^^gl^^ 


1887. 


Beattib  t.  Thouabon, 
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(or  UBumiog  that  the  chapter  was  thus  re- 
petled,  as  cuumod  the  deFeodaQts,  we  still 
tbiok  the  preaent  action  can  be  maintamed. 

It  is  bgrond  question  that  when  a  statute  is 
repealed,  without  a  saving  clause,  all  authority 
to  proceed  solelj  under  that  statute  is  gone,  for 
it  13  DO  loD^r  in  existence.  Hence,  if  one  has 
bees  ooDvicted  under  it,  be  cannot  be  sentenced 
or  sabjected  to  a  penalty  for  the  violation  of 
ttie  Act;  and  if  an  action,  dependent  upon  the 
let,  has  been  commenced,  it  cannot  be  further 
prosecuted :  for  when  the  statute  is  taken  away 
til  proceeding  which  depend  upon  it  must  fall 
So,  too,  if  a  right  of  action  is  given  by  statute, 
it  is  tlso  taken  awav  with  the  statute  and  cao- 
Dol  becarried  to  judgment  This  result  neces- 
sarilf  follow^  from  the  dependence  of  the  pro- 
oeediDjrs  upon  the  statute.  The  case  of  Dillon 
J.  Under,  36  Wis.  844,  is  an  Ulustration  of 
this  rule.  A  suit  was  brought  to  recover  dam- 
'iga  under  what  is  known  as  the  civil-damage 
KctioD  of  a  liquor  law.  The  repeal  of  the  law 
took  away  the  right  of  actiim.  As  the  right 
to  recover  no  longer  existed,  there  could  Iw  no 
judgment;  just  as  in  a  criminal  caseUiere  could 
bave  been  no  sentence. 

The  case  of  Rood  v.  Chicago,  M.  A  St.  P.  B. 
G>.  43  Wis.  146.  is  to  the  same  -effect.  But 
vhm  the  cause  of  action  is  one  that  may  sub- 
ast  and  be  prosecuted  independently  of  a  stat- 
ute, the  repeal  neither  takes  away  the  right  of 
aedon  nor  the  right  to  proceed.  The  rule,  in 
both  cases,  is  clearly  stated  in  Qraham  v. 
Vhitago.  M.  &  St.  P.  R.  Co.  8  Wis.  473,  484: 
"Those  t^bts  of  action  which  are  expressly 
pna  by  the  statute,  and  do  not  exist  outside 
of  the  statute,  are  necessaiily  destroyed  by  its 
repeal;  but  rights  of  property  or  causes  of  ac- 
tion wliich  accrue  to  a  party,  and  which  in- 
direcdy  depend  upon  the  statute,  are  not  neces- 
sirily  destroyed  by  its  repeal."  Accordingly, 
vbere  a  statute  made  it  unlawful  to  charge  a 
grpalersum  for  transporting  freight  than  that 
pnsoibed  in  the  Act,  and  an  action  had  been 
brooght  to  recover  back  an  excess  that  bad  l)een 
paid  ocder  protest,  it  was  held  that  the  sul>se- 

rsBt  repeal  of  the  statute  did  not  take  away 
plaiDtiTe  right  to  recover,  because  he  had 
ibe  right  under  a  common-law  action,  and  the 
unly  Deccssaxy  reference  to  the  statute  was  to 
ascertain  what  was  unlawful  at  the  time. 

In  Butler  y.  Palnurr,  1  Hill,  324.  a  right  to 
redeem  under  a  mortgage,  given  by  statule,  was 
held  to  fall  with  the  repeal  of  tiie  statute;  but 
Judjfe  Cowen,  In  the  opinion,  recognized  a  dis- 
tinction between  fochoate  rights  arising  under 
a  statote  which  is  destroyed,  and  rights  which 
may  stand  independently  of  the  statute.  Orep 
r.koHU  Trade  Go.  55  Ala.  887,  was  an  action 
>o  recover  damages  which  resulted  to  the  plain- 
tiff fnm  the  failure  of  the  defendant  to  confajm 
to  tiie  requirements  of  an  Act  of  Cong^ss 
Khi(^  was  subsequently  repealed.  The  court 
decided  that  the  suit  could  be  maintained,  upon 
the^roood  that  it  was  not  a  penal  action,  or 
HBQitin  the  nature  of  a  penal  action,  under 
the  itatnte,  but  a  suit  which  stood  upon  a  com- 
DHm-law  right  of  recovery.  See  also  Conley  v. 
Palmer,  8  N.  T.  183;  Palmer  v.  CwUy,  4  Den. 
37t 

The  doctrine  of  these  cases  seenos  to  be  decl- 
rire  in  this  case.  This  is  a  suit  upon  a  bond. 
The  cause  of  action  does  not  depend  upon  the 
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statute,  although  it  grew  out  of  it.  The  suit 
is  maintainable  as  a  common-taw  suit.  Juris- 
diction of  the  form  or  cause  of  action  was  not 
giv^  by  the  statute.  It  is  not  a  suit  for  a  pen- 
alty imposed  by  the  statute.  The  bond  was. 
rather  a  security  to  the  municipal  corporation, 
about  to  grantalicense,  that  the  licensee  would 
not  be  an  offender  against  the  law.  The  only 
necessary  reference  to  the  statute  is  to  ascertain 
whether  the  obligation  still  subsists  by  reason 
of  a  breach  of  its  condition,  which  happens  to 
involve  the  question  whether  the  statute  was 
violated.  If  the  principal  violated  the  law, 
and  thus  broke  the  condition,  the  bond  thereby 
became  due.  It  was  recoverable  in  an  action 
of  debt,  which  was  not  taken  away  bya  repeal 
of  the  statute,  and  which  can  now  be  prose- 
cuted. The  amendment  directed  the  General 
Assembly  to  provide  by  law  for  carrying  it  into 
effect.  At  the  May  Session,  1886.  a  law  was 
passed  repealing  chapter  87.  but  saving  all 
penalties  and  forfeitures  which  had  accrued 
under  it.  Uiran  the  view  which  we  have  taken 
of  the  case  it  is  not  necessary  to  pass  upon  this 
phase  of  the  right  to  maintain  the  action. 

The  motion  in  arreat  of  judgment  must  be  de- 
nied. 


Mary  Ann  BEATTIE  et  al.,  ApjOa., 

V. 

Samuel  THOMASON  et  al. 

1.  On  the  contest  of  a  will,  on  tbegromid 
that  the  testator,tbrougb  mental  weak- 
ness and  disorder,  was  incapable  of  mak- 
ing it,  and  that  it  was  the  offspring  of 
undue  Inflneueei  testiaaony  is  admis- 
sible*—tending  to  show  that  the  real 
estate  devised  by  the  will  to  the  testa- 
tor^e  sister  was  in  part  acquired  by 
the  earning^  of  the  testator's  wife  and 
her  daugrhters  by  a  former  marriage, 
although  it  stood  in  the  nataae  of  the 
testator,  —  introduced  in  connection 
with  evidence  that  the  testator,  years 
before  the  death  of  his  wife,  when  he 
was  confessedly  of  sound  mind,  recog- 
nized her  right  to  the  real  estate,  ana, 
on  request  to  make  it  over  to  ber,  prom- 
ised to  do  BO  by  will. 

2.  Where  the  testimony  in  regard  to  the 
mental  condition  of  the  testator  was 
contradictory,  and  such  that  different 
minds,  in  reading  it,  might  fairly  come 
to  different  conclusions,  a  new  trial  wUl 
not  be  panted  on  the  ground  that  the 
verdict  was  against  the  evidenoe  or  tiie 
weight  thereof. 

(Providenoe  Deolded  October  29,  1887.) 

APPEAL  from  the  Municipal  Court*  of  Pro- 
vidence on  appellees'  peUtlon  for  a  new 
trial.  Overrule. 
The  facts  are  siifflcimtly  stated  In  the  opbx- 

ion.   

Mr,  UraUam  H.  Sweetlaad,  for  appel- 
lants. 

Meaare.  Oeorsfo  J.  West  and  Daalellfc 
D.OraBifAr,  for  appellees. 


*Thi8  oonrC  has  probate  jurtodlo' 
denoe. 
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Dnrfbe.  Oh.  J.,  delivered  the  opinion  of  the 
oourt: 

This  is  an  appeal  from  a  decree  of  the  Muni- 
cipal Court  of  the  Citv  of  ProTideoce,  admit- 
tiag  to  probate  the  wiU  of  Joeepb  Knight,  who 
difd  August  80,  1886.  The  wit),  dated  Julj  0. 
1886,  g^es  to  hia  sister,  with  whom  until 
idiortly  before  his  death  be  bad  been  on  bad 
terms  for  yean,  his  real  estate  and  two  thirds 
of  the  persooat,  the  renuiinder  being  given  to 
his  brother.  He  made  a  will  July  24,1884,  by 
which  he  gave  his  entire  property  to  his  wife, 
who  died  June  28,  1886,  leaving  two  daughters 
by  a  former  husband,  who  are  the  appellants. 
At  the  last  term  of  this  court  the  case  was  tried 
to  a  jury,  who  retomed  a  verdict  against  the 
will.  It  is  before  us  now  on  petition  for  new 
trial  for  alleged  erroneous  rulings,  and  on  the 
ground  that  the  verdict  was  against  the  evi- 
dence and  the  weight  thereof. 

The  only  ruling  now  complained  of  is  a  rul- 
ing by  which  the  appellants  were  allowed  to 
introduce  certaio  testimony  going  to  show 
that  the  real  estate  devised  by  the  wul  in  contest 
to  the  testator's  sister  was  in  part  acquired  hy 
theeamingsof  Mary  Knightaod  her  daughters, 
although  a  stood  in  the  name  of  the  testator. 
The  contention  is  that  the  testimony  was  irrele- 
vant, but  at  the  same  time  prejudicial,  since  it 
was  likely  to  appeal  to  the  sympathies  of  the 
jury  and  lead  them  to  suppose  uiat  this  was  a 
proper  proceeding  to  establish  the  equitable 
claim  of  the  atepdaiuhters. 

We  think  the  teatnaony  was  properly  admit- 
ted. The  will  was  contested  on  ue  grounds, 
(1)  that  the  testator,  throu^  mental  weakness 
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and  disorder,  was  incapable  of  making  ft;  mi 
(2)  that  it  was  the  offffi>ring  of  undue  influenoe 
And  any  evidence  tending  to  show  that  it  is  an 
reasonable  or  imjust,  as  compared  with  tiw 
prior  will,  under  which  the  contestants  claim, 
was  relevant  to  the  issues.  "Where  a  will  it 
impeached  for  imbecility  of  mind  in  tbo  testa 
tor,  together  with  fraudulent  practices  by  tbt 
devisees,"  says  Gibson,  Ch.  J.,  in  Patterwmv 
Patterson,  6  Serg.  &  R.  55,  "the  intrinsicevi 
dence  of  the  will  itself,  arising  from  the  a& 
reasonableness  or  injustice  of  its  provisiooa, 
taking  into  view  the  state  of  the  testator's  prop- 
er^, family,  and  the  claims  of  particular  m 
dividuals,  »  competent  and  proper  for  the  ooi' 
sideratiOD  of  the  juiy."  See  also,  to  the  same 
effect,  Fountain  v.  Brmen,  88  Ala.  72;  KaH  t. 
Kevil,  3  Bush,  614;  I  Redf.  Wills,  521. 

Moreover,  the  testimony  objected  to  wu 
connected  with  the  testimony  going  to  show 
that  the  testator  had,  years  before  the  death  of 
Mary  Knight,  when  he  was  confessedly  of 
sound  mind,  recognized  her  right  to  the  resl 
estate,  and,  on  being  asked  to  make  it  over  to 
ber,  had  promised  to  do  so  by  will, — the  chlm 
of  the  appellants  being  that  the  wfll  of  18M 
was  made  tq  carry  out  this  promise. 

We  do  not  think  that  a  new  trial  should  be 
granted  on  the  ground  that  the  verdict  wai 
against  the  evidence  or  the  weight  thereof. 
Tne  testimony  in  regard  to  the  mental  omdi- 
tton  of  the  testator  was  veiy  oontndifitory,  and 
was,  in  o\ir  opinion,  such  thatdlffoCTt  mindi, 
in  reading  it,  might  fairiy  come  to  diffenat 
conclusions. 

PetiUtm  dumimd. 
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CONNECTICUT. 

SCPBEMB  COUBT  OF  EbROBA. 


Robert  C.  DUNHAM, 
c. 

City  of  NEW  BRITAIN. 

I.  Where  an  Act  of  tbe  Legislature, 
which  Mthoriaed  tbe  eetabliahment  of 
a  reserroir  and  the  taUny  of  Iwd 
and  water  rifcbts  for  that  purpose,  di- 
rected the  boron^h  to  elect  three  per- 
Kmsas  water  fwmieeioBerg,  and  au- 
thorized them  to  ponUuwe  and  take 
eoareTMuies,  for  and  in  the  name  of 
die  borooghi  of  all  property  neeee- 
nrj  for  the  purposes  of  tne  Act,  It  was 
tnfiUiiently  broad  to  Indvde.  as  an  in- 
ddent,  tbe  right  to  &z  the  terms  and 
eoaditiona  of  the  parehaeet  and 
whero  sneh  comiiaeionere,  as  part  of 
the  eoneideration  for  land  pnrcnaaed* 
nve,  in  a  contract  independent  of  tbe 
deedji,  a  Uoeiue  to  the  prantors  to 
beat  and  flsh,  the  borougrlit  having 
accepted  the  land,  cannot  be  heard  in 
repudiation  of  tbe  agreement.altbough 
there  was  no  vote  or  act  of  the  board  of 
water  commissioners,  acting  as  a  board, 
aothori^g  its  execution  or  delivery, 
but  it  was  riffned  "The  Warden,  Bur- 
cesMs,  and  freemen  of  the  Borough  of 
New  Britain.  F.  T.  Stanley,  G.  M.  Lan- 
ders. Water-Commissioners.^^ 

&  Where  the  frrantora  of  the  land  upon 
which  the  reaervoir  was  located  ee- 
tabliflhed  a  pleaanre  reaort  cfmtiant- 
ou  thereto,  and  tbe  frequenters  of  the 
place  have  used  the  lake  for  boating, 
Eafling,  and  fishing  in  boats  hired  of  the 
erantors,  and  in  this  way  a  profitable 
eorfaeee  has  bem  eBtablisned.  and  a 
laige  number  of  other  persons  have  also 
been  in  tbe  habit  of  using  the  lake  for 
boating,  ■ailing*,  and  flahinfl>,  and 
though  «uch  use  is  not  in  itselfinjuri- 
oas  or  a  naisance.  yet  tbe  conse- 
qaencee  of  suob  use  may  result  in  the 
propagation  of  disease,  and  does  dis- 
eoorage  tbe  use  of  tbe  water  for  domes- 
tie  purooses;  and  whero  the  common 
eonneir  of  the  city  which  succeeded  to 
the  rights  of  the  borough,  acting  par- 
toaat  to  powers  ifiven  it  by  the  I^gis- 
tatnie  to  '*make  such  orders  and  ordi- 
oanees  as  it  should  see  fit  for  the  better 
pnrteetion  and  preservation  of  tbe  wa- 
tenof  said  lake,*'  paeaed  an  ordinance 
prohibiting  under  a  penalty,  among 
other  things,  "boaUnc,  sailing,  anil 
taUnfl*  on  said  lake,"— the  enforcement 
of  which  ordinance  has  had  the  effect  to 
keep  away  the  public  from  the  lake,  so 
tliat  the  gnotors  lost  the  profits  of  such 
pleasure  resort,  —in  a  aatt  to  eojoin  the 
city  from  enforcinff  the  orfUnance, 
where  damages  are  claimed  for  its  en- 
forcement, and  it  is  claimed  that  the 
deeds  of  conveyance  to  the  borough 
AoqM  be  reformed  so  as  to  reserve  to 
the  commissioners  the  privil€«e  of  boat- 
iog,  sailing,  and  fishing  on  the  lake,  or 
toon. 


that  the  deeds  should  be  set  aside  and 
declared  void;  and  the  decision  of  the 
court  was  adverse  to  the  plaintiff,— it  was 
held,  on  appeal,  that,  as  tbe  ordinance 
had  for  its  object  the  preservation  of  the 
public  health,  and  was  adapted  to  that 
object,  and  had  been  authorized  by 
tbe  Legislature,  it  was  a  pn^er  and 
vaJid  ezerelM  of  the  poliee  power  of 
the  State;  and,  even  If  the  ordinance 
was  invalid,  there  would  have  been  an 
adequate  remedy  at  law,  so  that  no 
error  could  have  been  predicated  upon 
a  denial  of  the  injunction;  and,  what- 
ever the  record  may  sugg^  aa  to  tbe 
possible  claim  for  damages,  the  facts  as 
lonnd  do  not  lay  an  adequate  founder 
tion  for  such  a  Jud^wt. 

S.  As  there  was  neither  a  mutual  mis- 
take, nor  even  a  mistake  on  the  part 
of  the  plaintiff,  concerning  the  deeds; 
but  they  were  knowingly  made  and  ex- 
ecuted precisely  as  tbe  water  commis- 
sioners Insisted  they  should  be,  without 
any  reservation  or  provision  therein 
(»aceming  the  plaintiff's  right  to  use 
the  lake  for  boating  and  fishing;  and 
any  parol  agreement  was  merged  in  the 
wntten  agreement  signed  by  the  water 
commissioners,  which  was  accepted 
without  claim  that  it  did  not  embody 
tbe  agreement  of  the  parties;  and  the 
agreement  in  part  induced  the  grantors 
to  deliver  the  deeds,— there  can  be  no 
grronad  for  qneetionlnc  the  deeds  as 
they  exist,  the  rights  of  the  plaintiff  be- 
ing embodied  in  the  written  agreement. 

4.  Whethertheplaintlffaeqnlredhlsrlfht 
under  the  written  a^^reoment  or  un- 
der a  preeeriptive  right,  either  title 
would  be  inanlBcient  to  lay  the  foun- 
dation for  an  injunction  against  the 
enforcement  of  an  ordinanee  which 
Is  a  valid  exercise  of  tbe  police  power  of 
the  State. 

o.  The  plaintiff  cannot  claim  a  prescrip- 
tive ri^ht.  because  its  exendse  was 
not  adverse.  He  relied  upon  the  writ- 
ten agreement,  which  was  an  express 
license  to  do  the  acts  relied  upon,  and 
cannot,  by  such  use,  convert  the  license 
of  a  personal  privilege,  limited  to  the 
Ufe  of  the  plaintiff,  into  an  absolate 
titlejto  last  forever. 

(Hartford — FOed  November  19, 1887.) 

ON  plaintiff's  appeal  from  a  decision  of  the 
Superior  Coart  refusing  an  injunclioD  re- 
straining the  eDforcemeDt  of  an  oruioaiice  for- 
btddiagllflbing  and  boating  upon  a  lake  sup- 
plying a  city  with  water,  and  refusing  the  ref- 
ormation of  deeds  or  to  declare  them  void. 
Dumitted. 

The  finding  of  facts  and  judgment  are  as 
fnllows: 

1.  Id  May,  1857,  the  Legislature  of  this  State 
authorized  and  empowered  tbe  borough  of  New 
Britain  Lo  take  water  from  the  stream  known 
as  Shuttle  Meadow  Brook,  either  within  or 
without  tbe  limits  of  the  town  of  New  Britain, 
for  the  use  of  said  borough,  and  in  such  qu^^ 
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titles  as  the  necessities  and  convenience  of  tlie 
borough  might  require,  and  authorized  and 
empowered  the  borough  to  purchase  and  take 
ConTe;?aDce8  of  all  lands  neceasair  for  the  ac- 
coniplisbmeDt  of  that  purpose,  as  lully  appears 
^  an  Act  entitled  "  An  Act  to  SupplV  the 
K>rougb  of  New  Britain  with  Water  for  Pub- 
lic and  Private  Purposes,"  approved  May  26, 
1857.    Said  Act  is  made  part  of  this  finding. 

2.  Harvey  Dunham,  now  dead,  and  KoberE 
C.  Dunham,  his  son,  the  plaintiff,  owned  all 
the  land  (except  a  tew  acres)  upon  that  stream 
wbfcb  the  borough  needed  for  the  construction 
of  tbelr  dam  ana  the  maintenance  of  their  res- 
ervoir, which  land,  about  150  acres  in  all,  was 
part  of  a  larger  tract  owned  by  said  Dunham, 
and  was  situated  iu  the  town  of  Soutljinston. 

Acting  under  the  authority  conferred  by  said 
Act,  the  borough  of  New  Britain,  for  the  pur- 
pose of  obtaining  a  water  supply  for  public  and 
private  purposes,  through  its  *tK>aru  of  water 
commissioners,  consisting  of  three  members  ap- 
pointed  pursuant  to  said  Act  of  May,  1857,  ap- 

{)lied  to  said  Dunhams  to  buy  enough  of  their 
nod  for  the  Imilding  and  mamtainin?  of  a  res- 
ervoir, and  all  the  purposes  of  said  Act. 

Negotiations  followed  said  application,  and 
resulted  in  the  execution  and  delivery,  by  said 
Dunhams,  to  f  aid  borough,  of  the  deeds  marked 
Exhibits  A.  B,  C,  D,  and  E,  respectivelv,  and 
the  execution  of  ISxhibit  I  hy  two  of  said  wa- 
ter commissioners  to  said  Dunhams.  It  was 
agreed  that  the  borough  paid  for  said  land  a 
money  consideration,  but  there  was  no  evi- 
dence, except  as  contained  in  the  deeds  tbem- 
eelves,  as  to  the  amount  thereof. 

Upon  the  trial  of  this  case,  the  Dunhams 
claimed  that  said  land  was  much  more  valu- 
able than  the  amount  «tuted  as  the  considera- 
tion in  said -deeds. 

And  I  And  that,  prior  to  the  said  application  of 
said  commissioners  to  said  Dunhams,  they  had 
made,  and  were  making,  efforts  to  ditch,  drain, 
and  reclaim  the  same,  and  to  that  end  had  ex- 
mnded  «200  or  $800.  Andl  tind  that  the  said 
Dunhams,  when  they  executed  siiiddecds  and  re- 
ceived Exhibit  I,  re|jarded  .said  laud  as  of  greater 
value  than  the  consideration  stated  in  said  deeds, 
and  were  induced  to  part  with  the  title  to  said 
land  in  part  becnu.se  Exhibit  I  was  signed  and 
delivered  to  1  hem  by  two  of  said  water  commis- 
siouers,  and  in  part  because  they  thought  that 
the  establishment  of  said  reservoir  and  the  use 
of  its  waters  for  fiBhing  and  pleasure,  by  tliem- 
selves  and  others,  would  render  thdr  adjacent 
laod  more  valuable. 

The  plaintiff  claimed  that  a  part  of  the  real 
consideration  of  these  conveyances  was  the 
agreement  of  Stanley  and  Landers  that  they, 
the  Dunhams,  should  have  the  right  of  boating 
and  fishing  upon  the  lake  forever.  Tbe  plain- 
tiff claimed  that  Stanley  and  Landers  made 
socb  an  agreement,  and  induced  the  plaintiff  to 
believe  that  they  had  full  power  to  make  such 
an  agreement.  The  plaintiff  claimed  that  his 
father  and  himself,  insisted  on  reserving  said 
right  of  fishing  and  boating  in  said  deeds,  but 
were  finally  prevailed  upon  by  said  Stanley 
and  Landers  to  forego  this  reservation,  they 
promising  to  give  their  subsequent  and  sepa- 
rate agreement,  and  stipulating  that  such  an 
agreemcDt  would  be  aufflcieat  to  secure  to 
Oem  said  right  of  fishing  and  boatiag;  and,  to 
080 


prove  this  claim,  offered  four  witnesses,  Maong 
them  said  Robert  C.  Dunham,  to  whom  the 
following  questions  were  put  and  rulings  made:: 

Q.  Now,  Mr.  Dimham,  I  want  to  have  jaa\ 
relate  and  ^ve  the  history  of  the  oegotiaUoiu: 
between  you  and  the  parlies  acting,  as  you: 
supposed,  for  tbe  borough  of  New  BritaioJ 
which  ended  in  your  passing  tbe  title  to  that: 
land  there  to  tbe  borough  of  New  Britain.  Be-: 
late  the  whole  matter. 

Objected  to ;  and  the  court  excluded  the  quee- 
tioD,  because  it  was  too  broad..  Tbe  court 
stated  that  it  was  understood  that  when  a  ques- 
tion was  put,  and  it  was  objected  to,  and  a  nl- 
ing  made,  one  way  or  the  otho-,  that  it  wa^. 
excepted  to. 

Q.  I  call  the  wituess's  atteotioD  to  Exhibtl 
C  (which  was  reed);  I  call  tbe  witness's  aueo-' 
tion  further  to  Exhibit  D  (which  was  read);: 
and  I  call  the  witness's  attention  to  Exhibit  £; 
(which  was  read).  Now,  having  read  those 
deeds  to  you,  Mr.  Dunbam.  I  ask  you  first  if 
you  are  the  Robert  G.  Dunham  mentioiied  b, 
those  deeds  as  grantort 

A.  Yes,  sir. 

Q.  Will  you  state,  beginning  at  tbe  begin- 
ning, what  the  bargain  was  in  pursuance  of 
which  you  executed  these  deeds  to  the  warden, 
bureesses.  and  freemen  of  New  Britain? 

Objected  to. 

The  Court  I  will  exclude  that,  because  il  i 
does  not  call  for  tbe  conversation;  it  caDs  for 
a  conclusion  instead  of  the  facts  themselvee. 

Q.  1  wilt  ask  you  this,  Mr.  Dunham, — What 
were  the  negotiations,  the  talk,  and  the  aSanx-  ■ 
sation  that  preceded  the  giving  of  these  deeds 
to  the  borough  1 

Objected  to,  and  objection  sustained. 

Q.  I  ask  you  this  question,  Mr.  Duabam: 
State  whether  or  not  you  had,  in  the  year  1857. 
prior  to  the  giving  of  ttiese  deeds,  any  conveiaa- 
tion  with  F.  T.  Stanley,  G.  M.  Landers,  of  New  i 
Britain  with  regard  to  the  conveyance  of  this ; 
lani.  and  if  so,  what  it  was? 

Objected  to,  and  objection  sustained. 

Q.  I  ask  yon  whether  F.  T.  Stanley  or  G  : 
M,  Landere — either  or  both  of  them — came  to  ■ 
you  during  the  year  1857 and  had  aconvetsatioa ; 
with  you  relative  to  the  purchase  of  this  land. 
before  the  giving  of  these  deeds? 

Objected  to,  and  the  court  ruled  that  the  ques- 1 
tion,  as  it  is,  wiis  admissible. 

Q.  State  whether  or  not  they  came  to  yon : 
and  bud  a  conversation  with  you  in  regard  to  i 
the  purchase  of  land.  , 

A.  They  came  to  me  about  tbe  spring  of : 
1857. 

Q.  Did  they  have  a  conversation  with  yoa 
relative  to  the  purchase  of  these  lands? 
A.  They  did. 

Q.  Now.  I  ask  yon  what  that  casiTenatio& 

was! 

Objected  to,  and  the  court  excluded  the  qjaef- 
tion. 

Q.  What  was  the  real  consideration  of  the*-  j 
deeds,  which  you  executed  to  the  warden,  bar-  \ 
ges.ses,and  freemen  of  New  Britain.of  thitUodT 
What  was  the  real  consideration? 

Objected  to. 

The  Court  If  that  calls  for  the  cmiTenatioo 
between  either  Stanley  or  Landers,  <v  both  of 
them,  and  this  witnen,,it  is  alr^dy  excloded. 
If  it  calls  foBill^h^^j^gteirant  tok« 
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from  the  other  side  as  to  whetlier  that  is  ad- 
i^i^Ie  or  not. 

Mr  .Case.  I  don't  put  any  liniit  to  the  question. 

The  Court.  I  will  exclude  the  question  be- 
caoae  it  is  too  broad;  it  may  Include  something 
that  is  not  admissible. 

By  Mr.  Case.  Q.  For  the  purpose  of  ahowinff 
what  the  real  contract  wa.i  in  pursuance  m 
which  these  deeds,  marked  £xbibits  A,  B,  C, 
ti,  and  £.  were  given,  the  plaintiff  offers  to 
prove,  tiy  the  testimony  of  Robort  C.  Dunham, 
that  Mime  time  prior  to  the  32d  day  of  June, 
1857.  F.  T.  Stanley  and  G.  M.  Landers,  who 
lepreaenled  themselves  at  that  time  to  he  water 
cwnmissioners  of  the  borough  of  New  Britain, 
utd  wbb  were  in  fact  two  of  the  water  com- 
misflionets,  comraeDced  negotiations  with  Har- 
aod  Robert  C.  Dunham  for  the  purchase 
of  the  lands  mentioned  in  said  deeds,  and  held 
and  had  various  conversations  with  tiiem,  both 
Harvey  and  Robert  C.  Dunham,  for  the  pur- 
pose of  arriving  at  an  a^ement  with  them, 
aod  io  the  course  of  this  conversation  tbey 
offered,  not  only  to  pay  a  certain  stipulated 
sma  of  money  for  the  land,  but  they  further 
offeied  that,  in  consideration  of  the  conveyance 
(tf  iWb  land  to  the  boiough  for  the  purpose  of 
anaervoir,  the  Dunhams  should  have  reserved 
to  them  forever  the  right  to  fish  and  boat  upon 
the  w^ers  of  the  lake  to  be  created  by  this 
reservoir,  and  further  represented  to  them,  as 
aa  iudacement  for  them  to  part  with  the  title  to 
their  property,  that  the  creation  of  this  lake 
wonkj  greatly  enhance  the  value  of  their  other 
propertythere;  thal.in  putting  up  buildings  and 
kjwg  the  grounds  for  a  pleasure  resort  there, 
ii  would  be  a  source  of  very  great  profit,  and 
»onW  greatlv  enhance  the  value  of  the  other 
land;  that  they  represented  to  the  Dimbams 
An  they  had  full  power  in  the  premises  of  re- 
»erving  to  tbem,  the  Dunhams,  all  those  privi- 
legeuid rights,  and  would  do  so  provided  that 
io  ctw^eration  of  them  tbey  would  convey  the 
land  to  the  tmrough;  and  that  it  was  finally,  by 
tmoo  of  these  representations,  aod  because 
tliey  were  indnf«d  to  believe  that  the  water 
commisaionera  had  the  powerwhich  they  repre- 
tented  they  bad,  and  because  they  believed  that 
the  rights  and  privileges  which  they  had  repre- 
^eoted  would  accrue  to  them  from  the  giving 
of  theK  deeds  and  the  building  of  this  reser- 
voir, and  because  they  believed  these  rights 
voBld  be  a  compensatiou  for  parting  witb  the 
tuje  to  the  lands, — for  that  reason,  they  finally 
ponsented  to* execute  thedeeds,  and didexecute 
the  deeds  of  this  land;  that  the  real  coustder- 
aliwi  of  these  deeds  by  which  they  parted  with 
ibe  tide  to  these  lands  was  not  the  money  w  bich 
th^  received,  but  the  prospective  advantages 
"hidi  they  expected  to  reap  from  the  creation 

the  reservoir  under  those  promises  of  these 
two  pntlemen,  Stanley  and  Landers.  Now, 
for  the  purpose  of  proving  that  this  was  the 
rtate  of  facts,  and  that  it  was  upon  these  repre- 
wntatioDs  and  promises  that  the  Dunhams  part- 
ed with  their  title  to  their  lands  to  the  borough 
<rf  New  Britain,  I  offer  to  prove  this  conversa- 
hoo,  or  conversations,  in  which  these  promises, 
■nduoements,  and  representations  were  made. 

The  court  excluded  the  question. 

The  borough,  by  virtue  of  thedeeds  referred 
<o,  took  poasenioii  of  the  land  described  thetein 
and  built  a  dam  there  and  made  a  TeserrolT. 
Idas. 


which  constituted  the  body  of  water  ever  since 
known  as  the  "Shuttle  Meadow  Lake,"  a  body 
of  water  flooding  all  the  land  acquired  of  the 
Dunhams,  besides  a  oumtw'r  of  acres  acquired 
from  other  parties.  As  soon  as  the  borough  built 
the  dam,  the  Dunhams,  whoowned  all  the  land 
contiguous  to  the  lake  on  the  east  side,  com- 
menced the  establi-shment  of  a  pleasure  resort 
there,  and  since  ktiown  as  "Shuttle  Meadow 
Lake  House."  They  builtnhouseof  entertain- 
ment, with  lodging  and  dining  rooms,  bar- 
room, and  all  the  other  rooms  and  appurte- 
nances of  a  hotel;  they  graded  and  cleared  up 
the  grounds,  and  built  a  pavilion  for  skating, 
dancing,  etc.;  built  barns  and  outhouses  and 
a  boatbouse,  and  placed  upon  the  lake  a  dozen 
rowboata,  a  sailboat,  and  a  steamboat.  They 
laid  out  some  $20,000,  more  or  less,  in  the 
establishment  of  this  pleasure  resort  upon  their 
own  hmd  on  the  bank  of  the  lake,  which  con- 
stituted substantially  the  main  attraction  of  the 
place.  They  believed  tiiat  visitors  would  come 
in  large  numbers,  attracted  by  the  facilities  for 
fishing  and  boating,  and  the  result  justified 
their  expectations.  The  yearly  gross  income, 
sometimes,  of  the  place,  has  tieen  from  $5,000 
to  $7,000.  They  exercised  the  tight  of  using 
and  letting  for  use  the  hoats  referred  to  for  the 
purpose  of  fishing  and  boating  upon  the  lake  • 
uninterruptedly  for  more  than  twenty -five 
years,  claiming  the  rieht  so  to  do.  Such  use 
of  the  waters  of  the  lake  was  not  exclusive. 

In  1885  the  borough  of  New  Britain  bad  be- 
come the  city  of  New  Britain,  and  the  Legisla- 
ture of  that  year  passed  an  Act  amending  the 
charter  of  the  ctty  of  New  Britain,  in  and  by 
which  they  authorized  the  common  council  of 
said  citv  to  make  such  orders  or  ordinances  as 
they  might  see  fit  for  the  better  protection  and 
preservation  of  the  waters  of  Shuttle  Meadow 
Lake  (Priv.  Acts  1886,  §  34,  pp.  126,  127). 
Under  the  authority  of  this  Act  the  common 
council  passed,  on  or  about  the  6th  of  July, 
1S85,  an  ordinance,  which  was  caused  to  be 
printed  and  publicly  posted  (particularly  In  the 
neighborhood  of  the  Shuttle  Meadow  Lake 
House)  io  the  manner  following: 

Notice. 
To  Whom  it  May  Concern : 
The  attention  of  all  parties  Is  hereby  called 
to  the  following  ordinance  of  the  city  of  New 
Britain,  and  extract  from  the  statutes  of  the 
State  of  Connecticut,  which  will  he  rigidly  en- 
forced. 

Per  order  Water  Commis^ners, 

Arthur  W.  Rice,  Chairmao. 

New  Britain,  Conn.,  July  6,  1885. 

Be  it  ordained  by  the  Common  Council  of 
the  City  of  New  Britain: 

§  1.  That  for  the  preservation  of  the  purity 
of  the  waterof  Shuttle  Meadow  Lake,  so  called, 
in  the  town  of  SouUiington,  all  boating  and 
sailing  and  keeping  of  boats  upon  said  lake, 
and  Ashing  therein  from  boats  or  through  the 
ice,  skating,  and  driving  or  riding  upon  the  ice 
of  said  lake  with  horses  or  animals,  is  hereby 
prohibited. 

§  2.  No  person  shall  throw  into  the  water  of 
said  lake  any  dead  fish. 

^8.  Everyperson  who  shall  offend  against  the  . 
providon^of  S  lofthUor^g^c^^b^^^{^ 
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ing  or  beiog  upon  the'water  of  safd  lake  on  soy 
ran  or  in  any  boat  of  any  description,  or  by 
fl«hin£  from  any  such  boat  or  reft,  or  keeping 
or  muntainiDK  upon  said  lake  any  such  boat  or 
raft,  or  by  flBiung  on  or  through  the  ice,  or  by 
skating,  or  driving  or  riding  upon  tbe  ice  of 
said  l^e  with  horses  or  ammala,  shall  forfeit 
and  pay  a  penalty  of  ^35  for  each  offense. 

g  4.  Any  person  who  shall  offend  against  the 
provisions  of  ^  2  of  this  ordinance  shall  forfeit 
and  paya  penidty  of  $10  for  each  offense. 

§  6.  The  provisions  of  §^  1  and  2  of  this 
ordinaDce — except  as  to  flshing  frotn  boats  or 
rafts  on  said  Jake,  or  in  or  through  the  ice,  and 
skating, — shall  not  apply  to  persons  in  the  em- 
ploy of  said  city  of  New  Britain  or  the  water 
commissioDers  thereof,  while  engaged  upon 
said  lake  in  maintaining,  repairing,  or  improv- 
ing the  waterworks  of  said  citv,  or  to  the  keep- 
ing or  maintaining  lipon  said  lake,  by  said  water 
commisaloners,  of  boats  or  rafts  to'be  used  for 
said  purposes  of  maintaining,  repairing,  or  im- 
proving said  waterworks. 

g  6.  It  shall  be  the  duty  of  the  water  com- 
missioners of  said  city  to  see  that  the  provtsions 
of  this  ordinance  are  enforced. 

The  posting  of  this  notice  was  immediately 
followed  by  Vxe  arrest.'trial,  and  conviction  of 
parties  for  the  alleged  violation  of  said  ordi- 
nance, by  boating  upon  tbe  lake,  whereupon,  in 
obedience  to  the  orainance,  boating  and  flahlng 
upon  the  take  was  stopped  by  the  Dunhams, 
and  the  present  action  brought  for  relief. 

Tbe  enforcement  of  this  ordinance  operates 
to  keep  the  public  away^rom  tbe  said  lake,  and 
thus  the  plamtiff  loses  the  profit  of  said  pleasure 
resort;  and  in  this  manner  only  the  acts  of  the 
defendants  substantially  impair  the  said  busi- 
ness and  substantially  depreciate  the  value  of 
the  plaintiff's  said  property. 

The  borough  of  New  Britain,  In  1857,  and 
for  some  years  thereafter,  had  a  pcraulation  of 
not  more  than  4,000  or  6,000.  but  ft  has  grad- 
ually increased  in  aize  and  population  until  in 
1871  it  became  an  incorporated  city,  and  has  at 
the  present  time  a  population  of  between  18,000 
and  20.000. 

From  time  to  time  from  1858  to  1885  the  at- 
trections  at  said  Shuttle  Meadow  Lake,  so 
called,  have  been  increased  by  improvements 
to  the  grounds,  in  the  way  of  bowling-alleys, 
swings,  pavilions,  and  other  conveniences  for 
pleasure  parties,  and  the  number  of  boats  on 
said  lake,  owned,  used,  and  let  for  hire  by  said 
Dunhams,  has  been  increased  until  tbe  carrying 
capacity  of  the  same  is  now  about  200  persons. 
The  chief  attraction  of  said  pleasure  resort  is 
the  boating,  sailing,  and  flEhing,  and  it  has 
come  to  pass  that  the  lake,  from  about  April  1 
to  November  1  in  each  vear,  is  largely  and  al- 
most continuously  usee!  for  such  purposes. 
Other  persons,  also,  beside  the  Dunhams  and 
those  hiring  boats  of  them,  have  been  in  the 
habit  of  keeping  pleasure  boats  to  some  extent 
upon  said  lake. 

In  1857  the  borough  of  New  Britain  elected 
three  water  commissioners  under  tbe  Act  of 
.  18S7  hereinbefore  referred  to,  and  in  December 
of  that  year  two  of  said  commissioners,  to  wit, 
F.  T.  Sunley  and  Geo.  M.  Landers,  executed 
Exhibit  I.  referred  to  In  the  complaint,  and  de- 
livered the  same  to  the  plaintiff. 
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There  was  no  vote  of  said  boroucb  antbarl 
Izing  the  «ecution  or  delivery  of  BxhiMk  l| 
and  no  vote  or  act  of  aidd  board  of  water  com; 
missioners  acting  as  a  board  was  offered  to  aui 
thorize  the  execution  or  deliveiy  of  Exhibit  ]| 

Owing  to  tbe  acts  of  the  plaintiff  and  tboM 
claiming  to  act  under  his  authority  and  per 
mission  in  using  said  lake  as  a  place  of  pteai 
sure  resort  In  boating,  sailing,  and  fiahing  theRl 
on;  and  owing  also  to  tiie  acts  and  ctHiaiKt  d 
such  persona  and  a  large  number  of  others  wbd 
have  used  sidd  lake  for  purposes  of  recreatimi 
and  pleasure,— the  General  Assembly  of  thh 
Slate,  at  the  January  Session  thereof.  1885, 
gave  to  the  common  council  of  said  city  powa 
to  make  such  orders  and  ordinances  as  it  should 
see  fit  for  the  better  protAtion  and  preservation 
of  tbe  waters  of  said  lake,  and  to  enforce  tlM 
same,  as  by  an  Act  relating  to  tbe  city  of  JSem 
Britain,  approved  April  14, 1885,  fally  appears.: 

Tbe  city  of  New  Britain  succeeded  to  all  the 
rights,  pnvileges,  -  and  property  rights  of  tbcj 
borough  of  New  Britain,  of^whfeh  it  is  tbo  l^ml 
successor. 

Shuttle  Meadow  Lake  constitates  the  aote 
water  supply  of  said  city,  and  the  waters  tbetr-i 
of  are  used  very  largely  by  tiie  inbaUtanta: 
thereof  for  drinking  and  domestic  pnrposM;: 
and  a  large  number  of  families  in  said  city: 
have  DO  wells,  and  depend  upon  said  lake  for 
supplying  water  for  the  above  purposes;  and 
the  citv  and  its  predecessor,  said  boroi^i,  have 
expended  a  large  amount  of  money  &  main- 
taining and  iniproving  said  water  sapgAy.  Said ; 
lake  depends  tm  its  water  supply  apon  tbe  nt-; 
ural  watershed  of  the  lands  that  are  aboot  11. 
and  upon  springs.  No  stream  of  water  flows! 
through  it,  ana  the  water  of  said  lake  is  con- 
ducted in  pipes  to  said  city,  and  is  distributed 
directly  from  said  lake  to  the  consumers. 

The  use  of  tbe  waters  of  said  lake  for  tbe ! 
purpose  of  fishing  In  or  sailing  thereon,  in  it-  i 
self,  is  not  injurious  or  a  nuisance,  and  ci- 
tation of  the  sur&ce  at  the  water  is  benellciBi: 
but,  as  a  necessary  incident  to^  or  c<Hieom- 
itant  of.  such  use,  a  considenble  quantitT  of : 
impure  and  objectionable  and  decayed  and  de- ; 
caving  matter  and  fllth,  and  various  tueretm  of 
the  human  body,  is  from  day  to  day  deposited 
in  the  water  of  said  lake.   But  such  deposit  i 
has  not  been  and  Is  not  at  present  In  suffieieDt  j 
quantities  to  be  appreciable  in  its  effect  upon  i 
mid  waterp;  but  the  knowledge  on  tbe  part  ci  ■ 
the  public  of  such  deposit  produce*  disgust,  '. 
and  tends  to  prevent  tbe  use,  by  the  puUic,  of 
said  waters  for  domestic  purposes.   If  tbe  germs  | 
of  contagious  or  infectious  diseases  should  be  | 
deposited  at  or  near  tbe  entrance  of  the  sunity  . 
pipes,  such  diseases  might  be  communicated  to  I 
the  people  ot  said  city  using  said  water  for  do- 
mestic purposes. 

All  the  acts  of  which  the  plaintiff  ctHoplains 
were  done  under  and  by  virtue  of  said  ordi- 
nance and  the  statutes  of  this  State;  and,  in 
passing  tbe  ordinance  and  in  endeavoring  to 
enforce  tbe  same,  the  defendants  have  acted  in 
good  faith  and  for  the  purpose  of  better  pro- 
tecting and  preserving  tbe  waters  of  said  lake. 
In  so  far  as  tiie  retfsonableoess  of  said  ordi- 
nance is  a  question  of  fact.  I  find  tfaat  said 
ordinance  is  reasonable. 

It  is  ruled  and  decided:  (1)  that  no  injunc- 
tion wHI  issue  to  praRtrt^TffpMa^tions  of  a 
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oimloal  naCore  under  tbe  by-laws  or  ordiDauoes 
taqnuUim;  that  any  person  crlminallj  prose- 
cuted has  adequate  remedy  In  the  proceediogs 
upoD  said  oraioance;  (3)  that  do  action  for 
dsmafces  can  be  saataiaed  agaiost  the  city  of 
£<¥  Britain  for  any  act  of  any  of  said  officials 
acting  paimant  to  the  direcnon  of  said  ordi- 
Btace  to  enforce  the  same;  (8)  that  no  action 
for  damages  can  be  maintained  against  said 
dSdak  for  the  acts  done  by  them  in  enforcing 
nid  ixdinance.  said  ordinance  not  having  been 
decbred  void;  (4)  that  said  ordinance  is  rea- 
traable  and  valid,  and  does  not  interfere  with 
:  of  the  plaintiff  so  as  to  entitle  him  to 


Jodgment  is  rendered  for  the  defendants. 

Stoddard, 

Febmary  23. 1887.  Judge. 

Memi.  H.  H.  Holcomb  and  Caae.  Malt- 
hie,  *  Ely,  for  plaintiff,  appellant: 

When  the  decisioD  on  a  demurrer  is  not  ap- 
petled  from  and  is  not  assigned  as  an  error. 
iDd  (he  defendant  does  not  chum  that  the  court 
med  in  that  decision,  the  question  is  not  an 
opea  one  in  this  court. 

StaL  Acts  1882,  p.  146,  (6  8;  Practice  Act. 
Pl  858.  chap.  14,  g  1. 

The  plaintiff  claimed  that  be  had  certain 
rested  rights  secured  to  him  by  contract  with 
the  boroiij^  of  Kew  Britain,  and  attempted  to 
^  what  the  contract  was.  The  fact  that 
the  vbole  contract  did  not  appear  in  the  deeds 
does  not  estop  him  from  introducing  the  testi- 
mony; for  the  t^reement  made  by  the  borough 
of  New  Britain  was  a  part  of  the  entire  con- 
tract, which  was  that,  m  consideration  of  the 
lud,  the  borough  would  secure  to  the  Dun- 
hams certain  rights  and  privUeees;  and  the  en- 
liie  contract  was  what  plaintiff  was  to  prove, 
ud  he  bad  a  ri^t  to  do  so. 

GolHiu  V.  TiBou.  26  Conn.  868;  Clarke  v. 
rawin,  32  Conn.  56;  Post  v.  Gilbert,  44  Conn. 
>;  SehindleT  v.  Muklheiaen,  45  Conn.  153;  Hub- 
iani  T.  BiiMijpi,  46  Conn.  585;  JifcFarland  v. 
SOa.  1  CoDU.  (L.  ed.)  S56,  3  New  Eng.  Rep. 
^.M  Conn.  250:  Walker  v.  City  Council  of 
CWeiton,  1  Baitey  (8.  C.)  Eq.  m. 

The  fact  that  one  party  is  a  municipal  cor- 
poration and  the  other  a  private  individual 
does  not  change  the  result,  for  title  can  be 
gained  by  prescription  against  a  municipal  cor- 
poation  as  well  as  an  individual. 

Cimnmti  v.  P^rtt  Pretbyterian  Church,  8 
Ohio.  298;  Lane  v.  Kennedy,  18  Ohio  St. 
fi;  (SndnnaU  v.  Evans,  5  Ohio  St.  594;  St. 
Bofia  Gmaty  v.  Poteell,  22  Mo.  625;  Piatt 
QmitgY.  Gooddt,  97  HI.  84;  F&rwyth^.  WheeV 
wf,  IB  W.  Va.  818;  Oxford  Turn.  v.  Columbia, 
f  Ohio  St.  87;  Brown  v.  Painter,  44  Iowa, 
^.W},teling  v.  Campbell,  12  W.  Va.  86. 

The  rale  requiring  that  possession  fJtiall  be 
uclnaive  does  not  mean  that  the  possession 
must  have  been  of  such  a  nature  that  no  other 
person  besides  the  one  claiming  by  prescrip- 
i»n  has  done  or  could  have  £me  what  the 
owner  of  the  dominant  estate  claims  the  right 
w  M  by  prescription. 

miTow*  V.  Gallup,  33  Cono.  499. 

"  It  is  not  necessary  that  the  one  who  claims 
•«  esiement  should  be  the  only  one  who  can 
w  may  enjoy  that  or  a  similar  right  in  an- 
"KTs  property bat  that  bis  right  should  not 
I  Con. 


depend  for  its  enjoyment  upon  a  similar  rilght 
in  others,  and  that  he  may  exercise  tt  unaer 
some  claim  existing  in  hla  favor  Independent  of 

all  others. 

Washb.Easem.  p.  144,  and  cases  cited;  Ourtis 
V.  Angier,  4  Gray,  547. 

Under  the  mere  guise  of  police  regulations, 
personal  rights  and  private  property  cannot  be 
arbitrarily  invaded,  and  the  determination  of 
the  Legislature  is  not  final  or  conclusive.  If  it 
passes  an  Act  ostensibly  for  the  public  health, 
and  thereby  destroys  or  takes  away  the  prop- 
erty of  a  citizen  or  interferes  with  his  personal 
liberiy,  then  it  is  for  the  courts  to  scrutinize 
the  Act  and  see  whether  it  really  relates  to  and 
is  convenient  and  appropriate  to  iHninote  the 
public  health.  It  matters  not  that  the  Legiala- 
ture  may,  in  the  title  to  Uie  Act  or  In  Ita  body, 
declare  that  it  is  intended  fw  the  improvement 
of  the  public  health. 

Jfe  Jacob*,  98  N.  T.  110. 

Mettrt.  P.  J.  Mikrkley  and  F.  1^  Him||> 
erford,  for  defendant,  appellee: 

The  ordinance  being  a  valid  exercise  of  the 
police  power,  and  bdnr  manifestly  reasonable 
and  proper,  the  plaintlil  must  yield  his  obedi- 
ence to  it  the  same  as  any  other  person.  It  was 
also  wholly  Immaterial  whether  the  plaintiff, 
by  user,  had  acquired  a  prescriptive  right  to  do 
the  acts  prohibited  by  the  ordinance.  By  what- 
ever manner  they  might  have  been  acquired, — 
by  reservation,  grant,  or  prescription,— when- 
ever their  exercise  conflicted  with  the  ordi- 
nance,thoBe  rights  must  yield  and  the  ordinance 
prevail. 

4  Bl.  Com.  Sharswood's  ed.  161;  1  Dill.  Mun. 
Corp.  g  141,  and  cases  cited;  Cooley,  Const. 
Lim.  572,  574,  594,  and  cases  cited;  GomTnon- 
wealth  V.  Tewkgbury,  11  Met.  55;  Common- 
loealth  V.  Aher,  7  Cush.  84;  Commonwealth  v. 
Ooodrieh,  18  Allen,  646;  Pedriek  v.  Bail^,  12 
Gray,  161;  Barbier  v.  GonnoUy,  113  V.  S.  37 
(28  Led.  083);  Soon  Bing  v.  Crowley,  118  U. 
8.  708  (38  L.  ed.  1145);  SUUey.  7V^,  SOConn. 
188. 

The  pretended  declarations  of  Messrs.  "Stan- 
ley and  Landers  were  unauthorized  either  by 
the  Act  of  the  Legislature  [18S7]  orof  the  bor- 
ough. They  were  agents  of  the  law  and  not 
of  the  borough. 

Jones  V.  Jmt)  Haven,  84  Conn.  1,  17;  Hevsison 
V.  New  Haven,  Id.  186;  McUuneY.  Norwich  City 
Gas  Co.  80  Conn.  522;  Judge  v.  Meriden,  88 
Conn.  95;  Burritt  v.  New  Haven,  42  Conn.  174, 
197;  Healey  v.  New  Haven,  47  Conn.  805;  Per- 
kina  v.  New  Haven,  1  Conn.  (L.  ed.)  316,  8  New 
Eng.  Rep.  679,  53  Conn.  214;  State-v.  Fylor,  48 
Conn.  146;  Oiild  v.  BoaUm.  4  Allen,  41,  51. 

The  pretended  declarations  were  inconsistent 
with  the  uses  and  purposes  for  which  the  lands 
of  the  plaintiff  and  his  grantors  were  to  be 
taken. 

Individuals  must  take  notice  of  the  extent  of 
the  authority  of  a  person  acting  in  an  official 
capacity;  and,  if  they  fail  to  do  so,  their  igno- 
rance of  the  law  will  furnish  no  excuse  for  any 
mistake  or  wrongful  act. 

State  V.  Hiiya,  52  Mo.  678;  People  v.  Phcenix 
Bank,  34  Wend.  431. 

The  pretended  declarations  were  not  the  acts 
of  the  board,  but  of  the  members  thereof  not 
acting  in  their  official  capacity. 

Members  of  a  municipal  brard  cwnot  bind 
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the  corporation  their  Individual  acts,  even 
though  a  majority  join  in  or  ratify  the  acta. 

8^<mg  V.  IHat.  of  Columbia,  0  Am.  &  Kng. 
Corp.  Cna.  pt.  8,  pp.  588,  577,  and  note. 

A&  to  the  right  by  prescription.  The  finding 
expressly  states  that  the  use  oE  the  lake  by  the 
I)laiutiff  for  fishing  and  boating  was  not  exclu- 
sive. On  ttie  contrary,  not  only  a  large  num- 
ber of  other  persons  did  the  same  thing,  but 
there  was  never  any  ouster  of  the  Imrongh  or 
city.  This,  of  itself,  prevented  the  plaintiff 
from  acijuiring  a  prescriptive  right. 

Sedg.  &  W.  Trial  of  Title,  g§  752,  729. 

But  such  a  right  to  boat  and  fish  as  the 
plaintiff  claima  cannot  be  acquired  by  pr^crip- 
tion. 

S  Washb.  Heal  Prop.  25;  Wasbb.  Eaaem. 
130;  Mermn  v.  Wieeler,  41  Conn.  14;  Pecersall 
V.  P&st,  30  Wend.  111. 

But  whether  or  not.  as  between  the  city  and 
the  plaintiff,  the  latter  may  have  acquired  some 
sort  of  title  hy^  prescription,  of  which  he  could 
avail  himself  in  a  civil  action  against  him  (as, 
for  example,  trespass)  by  the  city,  be  cannot 
have  acquired  any  preecriptive  right  as  a^nst 
tiie  State  to  do  an  act  which  is  puniahable  as  a 
crime  upon  a  proceeding  in  the  name  and  on 
bebalf  of  the  State. 

CommoniMalth  v.  Upton,  6  Gray,  478. 

LoomUir  tf.,  delivered  the  opinion  of  the 
court: 

The  material  facts  found  by  the  trial  court  in 
tbie  case  are  in  substance  as  follows:  In  18Q7 
the  water  commissioners  of  the  then  borough  of 
New  Britain,  acting  under  au  Act  of  the  Le- 
gislature passed  that  year,  purchased  of  the 
plaintifiF,  and  of  his  lather,  Harvey  Dunham, 
now  deceased,  and  of  some  other  parties,  cer- 
taiu  lands  for  the  construction  of  a  reservoir 
for  supplying  the  borough  with  water  for  pub- 
He  and  private  purpKises;  and  sundry  absolute 
warranty  deeds  were  executed  and  delivered  to 
said  borough,  of  said  lands,  and  possession  was 
taken  by  the  latter,  and  a  reservoir  upon  the 
lands  purchased  was  constructed  and  filled 
with  water  and  used  by  tbe  borough  until  the 
present  city  of  New  Britain  was  chartered, 
which  succeeded  to  all  the  rights,  privileges, 
and  property  rigfata  of  the  borough;  and,  ever 
since,  the  reservoir  has  constituted  the  sole  wa- 
ter supply  of  tbe  city,  and  is  largely  used  for 
domestic  purposes. 

It  was  agreed  that  the  borough  paid  a  money 
consideration  for  tbe  lands  bought  of  the  plain- 
tiff and  his  father;  but  there  was  no  evidence 
of  the  amount  paid,  ex<xpt  the  statement  of  the 
condderatioD  in  the  several  deeds.  It  is  not 
found  that  the  money  consideration  was  in 
bet  inadequate,  but  it  ts  found  that  tbe  Dun- 
bams  so  regarded  it;  and  that  they  were  in- 
duced to  part  with  the  title  to  the  land  re- 
ferred to,  in  part  because  of  an  agreement  in 
writing  signed  and  delivered  to  them  by  two  of 
the  water  commissioners,  and  in  part  because 
they  thought  that  the  establishment  of  the  res- 
ervoir and  the  use  of  its  waters  for  flsbing  and 
pleasure  would  render  their  adjacent  hinds 
more  valuable. 

The  agreement  referred  to  was  as  follows: 

"  Whereas  the  warden,  burgesses,  and  free- 
men of  the  borough  of  New  Britain  are  about 
to  pcmd  a '  shuttle  meadow*  on  (be  mouDtaioB  in 
0S4 


the  east  of  Bouthtngton,  for  the 
plying  water  to  the  inhabitants  of  New  BritaiD 
under  the  charier  granted  to  them  by  tbelu 
Legislature;  and  a  large  portion  of  the  land  to 
be  covered  by  the  water  of '  said  pond  has  been 
sold  and  conveyed  to  said  warden,  burgess^ 
and  freemen  of  the  boroi:gh  of  New  Britain,  br 
Harvey  Dunham  and  Robert  C.  Danham,  oT 
Southington, — 

"Now,  therefore,  the  said  warden,  borgeasM. 
and  freemen  of  the  borough  of  New  BiituD, 
in  consideration  of  the  sale  and  conveyaoce 
aforesaid,  do  hereby  give  and  grant  unto  the 
said  Harvey  Dunham  and  R.  C.  Duobam  tbe 
right  to  sail  on  said  pond  and  take  fish  tbov' 
from  at  all  times;  said  ^vil^^  not  to  be  to- 
joyed  by  them  exdusiTely>  but  to  en  are  to 
them  in  common  with  the  granton  and  sock 
other  persons  as  said  grantors  shall  license  dur- 
ing their  natural  lives. 

"In  witness  whereof  tbe  ^otois,  bj* the 
hands  of  their  water  commissioners,  dol;  ap- 
pointed according  to  the  provisions  of  suA 
charter,  have  hereunto  afBxed  their  nauMsand 
seal  thia  1st  d«y  of  December,  1857. 
[l.  s.]  The  Warden,  Burgesaes.  and  FreeoKo 
of  the  Borough  of  New  Britain. 

F.  T.  Stanley,  »  Water 

G.  M.  Landers,  )  Commissinflen" 
Soon  after  this,  tbe  Dunhams  estabKabed 

upon  the  shore  of  said  reservoir,  l}etter  knowc 
as  Shuttle  Meadow  Lake,  upon  land  owoed  br 
them,  or  one  of  them,  contiguous  to  the  boo 
conveyed  to  the  borough,  a  pleasure  resort;  and 
the  frequenters  of  the  place  have  used  tbe  lake 
for  boeting,  sailing,  and  fishing  in  boats  bired 
of  the  plaintiff  or  bis  father;  and  in  this  vay  i 
profitable  business  was  established,  whidi  si 
tbe  commencement  of  this  suit  belonged  vboily 
to  the  plaintiff.  A  large  number  of  other  pe^ 
sons  have  also  been  in  the  habit  of  usingiaid 
lake  for  boating,  sailing,  and  llshin;,  Tbe 
use  of  the  waters  of  the  fake  for  boating,  wil- 
ing, and  fishing  is  not  in  itself  injurious  w  a 
nuisance,  and  the  agitation  of  thesurfaceoftbe 
water  is  beneficial.  But,  as  a  necesssiy  in- 
dent to,  or  concomitant  of,  such  use,  a  ."f"™" 
erable  quantity  of  impure  and  objedion*™ 
and  decayed  and  decomposing  matter,  fllth.aiB 
various  excTtta  of  tbe  human  body,  is  from  day 
to  day  deposited  in  tbe  water  of  said  lake 
But  such  deposit  has  not  been  and  is  oat  al 
present  in  sufficient  quantities-  to  be  appreciable 
in  its  effect  upon  said  waters;  but  the  know- 
ledge, on  the  part  of  the  public,  of  suchdepoW. 
produces  disgust,  and  tends  to  prevent  tbew 
(tf  said  waters  by  the  public  for  domestic  p 
poses.  If  the  germs  A  infectioua  or  cuitagioiu 
diseases  should  be  deposited  at  or  near  tbe  en- 
trance of  tbe  supply  pipes,  such  diseases  mig"' 
be  communicated  to  the  ptwple  of  said  f*?^ 
ing  said  waters  for  domestic  purposes.  Uwff 
these  circumstances  tbe  common  council  « 
the  city  of  New  Britain,  acting  pursi^'  ^ 
power  given  it  by  the  Lesrislatuie  in  1»j  J* 
"make  aich  orders  and  ordinancesaB 
see  fit  fdr  the  better  protection  andpresHw^ 
of  the  waters  ofsaid  lake,"  passed  tneordinwfe 
set  forth  in  the  finding,  prohibiring  * 
penalty,  among  other  things,  "boating,  saibn^ 
and  fishing  on  said  lake."  The  passaKesro* 
forcementof  this  ordinance  ts  what  iisBp'': 
rise  to  this  suit.   It  has  bad  the  effect  to  C7 
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»«t7  the  public  from  the  lake,  and  tbus  the 
iduDtflf  lOKs  the  inofitof  sachpleasare  resort; 
■ad  in  this  manner  only  the  acts  of  the  defend- 
int  snfaetaDtially  impair  the  plalDtiff's  business 
•nd  depreciate  the  Tuue  of  bis  property.  That 
wd  orainance  is  reasonable  is  found  br  the 
court  below  as  a  matter  of  fact,  and  so  held  by 
it  as  a  matter  of  law.  The  p^intifT  seeks  in 
this  suit  to  enjoin  the  city  from  enforcing  said 
ordinance;  be  also  claims  damages  for  its  en- 
fcRNnent;  aiul  fnrther,  claims  that  the  deeds 
of  Goanjrance  nom  him  and  his  father,  through 
whom  he  d^ma  bis  present  title,  should  be  re- 
fwmed  BO  as  to  reserve  to  him  the  privilege  of 
boKtiD^,  sailing,  and  fishing  on  said  lake,  or 
that  said  deeds  should  be  set  aside  and  declared 
toid.  The  decision  of  the  court  below  was  ad- 
Tineto  the  plaintiff  on  all  bis  claims,  and  the 
tnily  grounds  of  this  appeal  are:  (1)  the  exclu- 
doo  of  certain  testimony  by  which  the  pl^- 
tiff  claimed  to  be  able  to  prove  that,  in  the  ne- 
ntistions  for  the  sale  or  his  and  bis  father's 
and  to  the  borough  for  the  purpose  of  a  reser- 
wir,  it  was  agnea  by  certain  members  of  the 
board  of  water  commissioners  that  the  Dun- 
bams  should  have  the  privilege  of  boating  and 
lMiiii|ob  said  lake  forever;  and  that  this  priv- 
ilege, instead  of  being  reserved  in  said  deeds, 
■stbeDonhnms  wished,  should  be  secured  to 
them  bv  a  separate  agreement;  (2)  the  refusal 
of  the  court  to  hold,  as  a  matter  of  law,  upon 
the  evidenee,  that  the  plMutiff  bad  acquired  by 
geeoiption  the  right  to  fish  and  boat  upon  said 

The  assignments  of  error  restrict  the  ques- 
hms  for  review  to  a  very  narrow  compass.  No 
comptafnt  is  made  that  the  court,  upon  the  facts 
Hfimnd,  denied  the  injunction,  the  reformation 
of  the  deeds,  or  refused  to  set  them  aside,  or 
totward  damages;  nor  is  there  any  complaint 
Mcause  the  court  held  the  ordinance  a  valid 
OK.  To  prevent  the  possible  implication  that 
JltQ^ihave  been  better  for  the  plaintiff  had 
WW  matters  been  assigned  for  error,  we  will 
y,\n  passDg,  that  in  our  of^ion  the  decision 
w  Htt  court  upon  these  points,  upon  the  facta 
» Iwmd,  was  correct. 

Theordlnance— having  for  its  object  the  pres- 
WT*tionof  the  public  heSth,  and  being  adapled 
wthat object,  and  having  been  authorized  by 
5*  i^iaUture— was  a  proper  and  valid  exer- 
Meof  the  police  power  of  the  State;  and,  even 
a  HK  oidinance  was  invalid,  it  is  obvious  there 
fwiM  have  been  an  adequate  remedy  at  law; 
"o^mt,  in  either  event,  no  error  could  have 
"wn  predicated  upon  a  denial  of  the  injuoc- 
'Kffl.  Bunutt  V,  Craig,  tV)A}&.m:Oarrii>on 
l^f^ta,  88  Ga.  64.  And  whatever  the  rec- 
*™  may  soegest  as  to  a  possible  claim  for 
™™»gO)  OD  the  part  of  the  plaintiff,  the  facts 
1  fonod  do  not  lay  an  adequate  foundation  for 
*^  a  lodgment.  We  proceed,  then,  to  the 
'^"'x'dttation  of  the  only  errors  assigned,  and 
"totbfse  we  think  it  in  clear  that  the  plain- 
"^•pOKtion  is  untenable. 

The  parol  evidence  of  Uie  converqption  and 
JfWtirtkms  between  the  Dunhams  and  the 
JWer  oonuuis^Ders.  wbicb  was  excluded  by 
™*  court,  was  undonbt^lr  relevant  to  that 
P»t  of  the  complaint  which  prayed  for  a  re- 
lomutioo  of  the  deeds,  and  was  admissible 
^  thst  issue;  but  it  Is  manifest  that,  if  the 
mtsw  had  been  recdved,  the  result  would 


have  been  the  same.  For,  upon  the  facts  which 
the  plaintiff  offered  to  prove,  taken  in  connec- 
tion with  the  other  conceded  facts,  the  deeds 

could  not  properlv  have  been  corrected. 

No  foundation  for  such  reUef  was  laid  or  even 
claimed.  There  was  neither  a  mutual  mistake, 
nor  even  a  mistake  on  the  part  of  the  plaintiff, 
concerning  the  deeds.  The  deeds  were  know- 
ingly made  and  executed  on  the  part  of  the 
Dunhams  precisely  as  the  water  commiRsion- 
ers  insisted  tliey  atunild  be,  without  any  reser- 
vation or  provision  concerning  the  plaintiff's 
right  to  use  the  lake  for  boating  and  fishing. 
And,  besides,  the  parol  agreement  was  all 
merged  in  the  written  agreement  signed  by  the 
water  commissioners,  which  was  accepted  by 
the  Dunhams  without  any  objection  or  claim, 
then  or  since,  that  it  did  not  truly  embody  the 
agreement  of  the  parties  on  that  subject;  and  it 
was  the  agreement  which  the  court  finds  in  part 
induced  the  plaintiff  and  bis  father  to  execute 
and  deliver  the  deeds;  and  it  is  very  significant 
that  the  complaint  does  not  even  ask  for  any 
correction  of  this  instrument.  It  is  manifest, 
therefore,  that  whatever  express  rights  relative 
to  this  reservoir  the  pluntiff  has  must  now  be 
found  in  the  terms  of  this  written  agreement. 

And  this  brings  us  to  the  only  remaininff 
question,  whether  the  court  ouj^ht  to  have  found 
upon  the  facts  that  the  plaintiff  had  acquired 
by  prescription  the  right  to  fish  and  boat  upon 
the  lake. 

Several  independent  answers  might  be  made 
to  the  plaintiff's  claim  under  this  bead.  It 
surely  can  make  no  difference  with  the  result 
whether  the  [daintiff's  sole  right  is  under  Qie 
agreement  orunder  a  prescriptive  right.  Either 
title  would  be  insufficient  to  lay  the  founda- 
tion for  an  injunction  against  the  enforcement 
of  an  ordinance  which  is  a  valid  exercise  of  the 
police  power  of  the  State.  But  there  is  a  di- 
rect answer  to  the  plaintiff's  claim,  which  we 
prefer  to  rest  the  case  upon.  Upon  the  facts 
found,  the  plaintiff's  use  of  the  reservoir  lacks 
one  indispensable  element  of  a  prescriptive 
title.— it  was  not  adverse.  The  court  has 
found  that  the  plaintiff  relied  upon  this  agree- 
ment which  was  an  express  license  to  do  the 
acts  relied  upon.  Under  this  license  the  plain- 
tiff acted,  and  he  has  never  repudiated  it  in 
any  way;  and  he  cannot  now,  by  such  use, 
convert  the  license  of  a  personal  privilege  lim- 
ited to  his  life  into  an  absolute  title  to  last  for- 
ever. 

But  in  this  connection  the  question  vrill  nat- 
urally be  suggested,  whether  the  agreement 
wa.s  valid.  The  court  finds  there  was  no  vote 
of  the  borough  authorizing  its  execution  orde* 
livery,  and  there  wa.s  no  vote  or  act  of  the 
board  X>f  water  commissioners  acting  as  a  board; 
but  it  was  signed  "The  Warden,  Burgesses, 
and  PVeemen  of  the  Borough  of  New  Britfda, 
F.  T.  Stanley,  G.  M.  Landers,  Water  Com- 
missioners. "  And  the  Act  of  1857,  which  au- 
thorized the  establishment  of  the  reservoir  and 
the  taking  of  land  and  water  rights  for  the  pur- 
pose, directed  the  borough  to  elect  three  per- 
sons as  water  commissioners,  and  autboru»d 
such  water  commissioners  to  purchase  and  take 
conveyances,  for  and  in  the  name  of  the  bor- 
ough, of  all  property  necessary  for  the  pur^ 
poses  of  the  Act.  This  is  suffidentlybroaa  to 
fndude  as  a  necessary  Jncj^^it^t^e  ®6Mie 
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the  tenm  ud  conditioiu  of  the  porchue.  If, 
thm,  IB  claimed  by  the  plaintiff,  Uiis  license  to 
boat  and  Hth  was  to  take  the  place,  in  part,  of 
moD^  cotnpensatioD  for  the  laod  conveyed', 
the  borough,  baviag  accepted  the  land,  ought 
□ot  now,  it  would  seem,  to  be  heard  in  repu* 
diation  of  the  agreement. 

In  coofinning  the  Judgment  of  the  court, 
that  upon  the  record  uepkintifl  Is  not  entitled 
to  the  redress  sought,  we  do  not  intend  to  de- 
cide, or  even  to  express  any  opinion  upon,  the 
claim  made  by  the  plaintiff,  that  the  rights 
and  privileges  of  which  be  has  been  deprived 
constituted  a  part  of  the  payment  agreed  to  be 
made  for  the  price  of  his  land,  and  uat  for  the 
loss  of  these  he  is  entitled  to  compensation. 

J^ere  waa  no  tnur  in  the  ju4gmenA  earn- 
plained  of. 

In  this  cqiinion  the  other  Judges  concurred. 


PARMEB8'  LOAN  &  TRUST  CO. 

e, 

POSTAL  TELEGRAPH  CO.  ei  al. 

Where  a  New  Tork  corporation  mort- 
gmged  all  its  property,  inclndiDg  real 
estate  In  Conneotient  and  New  York, 
to  eeenre  the  payment  of  its  bondsi 
and,  upon  aforedoanre  in  NewTork* 
a  referee  was  appointed,  who  sold  all  the 
property,  inclodinKthat  inConnectioat, 
ana  executed  a  conveyance, — the  pro- 
ceedings were  nnyatorj*  as  to  the  es- 
tate in  Conneotient.  The  courts  of 
tills  State  will  not  recognize  the  rigbtof 
courts  in  other  States  to  affect  directly 
the  title  to  real  estate  in  the  former. 
The  most  that  can  be  done  is  to  allow 
foreten  courts  having  jurisdiction  of  the 
parties  to  compel  conveyances,  by  the 
owner,  and  recognize,  as  valid,  titles  so 
acquired.  The  proceediogs  [n  New  York 
have  left  the  rights  of  the  parties  as  to 
real  property  in  this  State  unaffected, 
and  a  suit  may  be  maintained  to  fore- 
eloee  the  mortgage  upon  the  property 
here  situate. 

(New  Haven  FUed  November  10, 1887.) 

APPEAL  by  Benedict  &  Bumham  Manufac- 
turing Company  from  a  decision  sustaining 
ft  demurrer  to  its  answer  to  a  suit  to  foreclose  a 
mortgage  upon  real  estate  upon  which  defend- 
ants had  levied  an  attachment  Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 
Mr.  George  E.  Terry,  for  defendant 
Benedict  &  Bumham  Mfg.  Co. : 

It  appears  from  the  pleadings  in  the  record, 
that  the  defendant  Postal  Telegraph  Com- 
pany executed  a  trust  mortgage  to  the  plaintiff, 
to  secure  an  issue  of  bonds,  upon  all  its  prop- 
er^ situated  in  several  States,  including  real 
estate  located  in  Derby  in  this  State.  It  was 
provided  in  said  mortgage  that  the  plaintiff, 
upon  default  of  payment  of  interest  on  said 
bonds,  might  apply  to  any  court  liaving  juris- 
diction for  a  foreclosure  and  sale  of  aU  said 
mortgaged  property. 
On  the  2d  (Nf  November,  188S,  the  plaintiff 

m 


applied  to  the  supreme  court  of  New  Totfc  ii 

the  city  of  New  York  for  such  foreckMore  cf 
all  the  property  covered  by  said  mortgage,  fn- 
cludmg  that  located  in  this  State;  tbe  defend- 
ants  appeared  (excepting  tbe  Benedict  A  Burn- 
bam  Manufacturing  Company,  whoee  interest, 
if  any  they  have,  accrued  subsequently)  and  nib- 
mitted  to  the  jurisdiction  of  the  court ;  decree  of 
foreclosure  was  passed  and  the  proper^  ordered 
sold;  it  was  sold  Mid  the  pbdntifl  received  the 
avails  thereof.  They  now  seek  to  fovedoae 
again,  obviously  for  the  purpose  of  stranding 
any  claim  which  the  Benedict  Ss  Burnham 
ManufacturingCoa4)aiqr  m^^  have  aognirad  bj 
their  attachment. 

Did  the  supreme  court  in  the  cil^  of  Kew 
York  have  jurisdiction  of  tbe  foredoatue  eoit 
brought  there  f 

1.  There  can  be  no  question  but  that  it  bad 
jurisdiction  of  tbe  partieB.  They  were  all  served, 
appeared,  and  submitted  to  the  lurisdictioo. 

3.  It  had  also  jurisdiction  of  tae  subject-mat- 
ter of  the  suit. 

It  was  a  suit  in  equity,  and  courts  of  equity 
always  have  jurisdiction  of  the  sabJect^Battcr 
when  they  have  all  the  parties  before  tbem. 

Mead  V.  New  York  B.AN.  R.  B,  Co.  46 
CoDD.  199,  228. 

8.  Tbe  court  once  having  had  juriediction  of 
all  the  parties  and  the  subject-matter  of  the  ac- 
tion, Its  judgment  or  decree  Is  bindtag  upon  all 
the  parties  (even  though  Irregular)  unlQ  re- 
versed and  set  aside. 

4.  The  court  might  have  passed  a  decree  ia 
strict  foreclosure  which,  under  the  ruling  la 
Mtad  V.  New  York  U.  it  N.  R.  S.  Co.  ou/nu, 
would  have  apparently  given  the  plaintiff  a 
good  title.  That  the  court  passed  a  decree  for 
tile  sale  of  the  property  (which  may  be  im- 
proper) is  of  no  consequence  to  us,  so  long  as 
the  plaintiff  consented  to  it  and  has  never  aifced 
to  have  It  modified  or  set  aside. 

5.  We  do  not  claim  that,  if  tbe  plaintiiT  had 
brought  a  petition  to  foreclose  only  the  prop- 
erty covered  by  the  mortgage  situated  in  New 
York,  in  tbe  courts  of  tlmt  Sute.  such  action 
would  prevent  a  like  action  in  this  State  to 
foreclose  the  property  situated  in  this  State  at 
this  or  any  other  time.  What  we  do  claim  is 
that  tbe  plaintiff  has  no  right  to  have  two  ac- 
tions against  the  same  parties  and  the  same 
property  in  two  different  jurisdictioos,  eitlKr 
of  which  has  full  jurisdiction  to  dispose  of  tbe 
whole  matter,  and  especially  when  one  of  tbem 
has  already  done  so. 

Bank  of  N.  A.  v.  WheOer,  28  Coon.  483; 
Sekulffr  V.  I»ad,  130  U.  8. 606  (80  L.  ed.  707). 

It  is  not  at  all  certain  that  the  pordiaser, 
if  his  title  is  bad,  can  have  any  remedy  againsi 
the  plaintiff.  The  property  was  sold  by  order 
of  court,  and  the  money  paid  into  court,  and 
distributed  by  order  of  me  court.  If  the!  referee 
gave  no  title,  or  a  defective  oue,  be  is  tbe  one 
to  whom  the  purchaser  must  look  for  a  good 
one. 

Memre.  Hyde.;Oro88,  *  Hjda,  for  appel- 
lee: 

Tbe  decree  of  the  supreme  court  in  the  oty 
Of  New  York  set  up  in  said  defense  was  mtiiely 
nugatory  and  void  and  of  no  effect,  and  the 
deed  of  the  referee  appointed  by  said  court  «aa 
absolutely  void,  so  far  as  tbe  same  related  to 
tbe  said  real  esUte  and  ^er  property  kKtted 
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in  the  State  of  Connectlcnt.  A  leading  can  on 
tbta  saMect  is — 
Wetktnt  T.  Molman.  41  U.  S.  16  Pet.  86,  S7 

aOL.  ed.  874). 

In  this  case,  the  facts  were,  that  Holmao  had 
executed  in  hia  lifrtime,  in  Massachusetts,  a 
title  hood  to  one  Brown,  for  land  situated  in 
Alabama,  and  baddied  without  making  a  con- 
vqrance  thereof.  Administration  on  Etolman's 
estate  was  granted  in  HaasachuBetts.  On  peti- 
tion of  Brown  the  Dcrobate  court  in  Massachu- 
aetta,  by  a  decree,  llcenaed  or  empowered  the 
administratrix  to  make  a  conreyance  of  the 
property  to  Brown,  and  who  executed  a  deed 
to  Brown  in  accordance  with  the  decree.  This 
deed,  oomiiiK  In  question,  was  held  to  be  Toid 
for  want  of  jnrlamction  of  the  court  authoris- 
ing  it  to  be  made.  This  same  doctrine  is  held 
b  the  case  of  Bogeev.  Orundp.HV.  S.  9Pet. 
276 (BL.  ed.  127). 

The  joiiadiction  of  courts  over  land  is  local. 
Neither  State  nor  Federal  courts  can  reach  or 
cuifer  ttUes,  nor  sell  under  a  decree  those, 
wbich  are  situated  in  a  different  State  from 
that  in  which  the  conrt  sits. 

Bee  Borer.  Interstate  L.  p.  207;  Booth  t.  Oark, 
58  U.  8. 17  How.  823  (15  L.  ed.  164);  33  Alb. 
L.  J.  p.  162,  1886  ;  Oinet/  v.  Tantter,  10  Fed. 
Rep.  101 ;  Botme$  v.  Sheneood,  16  Fed.  Rep. 
7»;  Hiaard  v.  Durant.  19  Fed.  Rep.  471. 

It  baa  never  been  claimed  that  a  receiver  or 
ottwr  officer  q>pointed  by  the  court  of  one 
State  bad  any  authority  to  convey  or  transfer 
die  title  to  real  property  situated  In  another 


Rorer,  Inteietate  L.  211,  212. 

It  ia  therefore  clear  that  neither  the  interest 
of  the  Postal  Telegraph  &  Cable  Company, 
nw  the  plaintiffs  as  mortgagees,  has  been  con- 
wred  or  affected  by  the  deed  of  the  referee. 

The  reception  of  the  purchase  money  from 
rlatt.  tlK  purchaser,  does  not  change  or  affect 
Uie  title  of  the  plaintiff  as  mortgagee,  as  against 
Uiis  defendant,  an  attaching  creditor  of  the 
tnottgai^r;  and  it  does  not  appear,  nor  is  it 
<^^aied,  that  the  plaintiff  has  ever  released  by 
deed  its  title,  under  said  mortgage,  to  said  real 
Mate  and  other  property  located  in  the  State 
of  Coooecticut. 

The  money  was  not  paid  by  Piatt  aa  a  volun- 
teer to  redeem  the  mortgage  on  this  property 
for  the  use  and  benefit  of  the  Postal  Telegraph 
aOable  Company,  but  as  a  consideration  for 
uie  lale  and  conveyance  to  him  pf  the  proper^ 
free  from  incumbrance. 

Oafpemtor,  J. ,  delivmid  the  opinion  of  the 
court: 

The  Postal  Telegraph  Company,  a  New  York 
cofporation,  mortgaged  all  its  property,  which 
»M  lituated  in  several  States,  including  Con- 
"Ktticat  and  New  York,  to  the  plaintiffs,  in 
'nw  to  secure  the  payment  of  its  bonds.  Upon 
•Wlure  to  pay  the  interest,  the  plaintiffs 
'fooght  a  suit  for  a  foraclosure,  in  the  supreme 
<^  in  the  city  of  ,New  York.  Judgment 
**>  rendered  for  the  plalnti^,  punuaot  to 
'J^ch  a  referee  was  appointed,  who  sold  all 
property,  including  the  real  estate  in  this 
°«te,  and  executed  a  conveyance  of  the  same 
to^porcbaser.  The  present  suit  is  brought 
l^wrauee  the  mortgage  on  the  property  in 
*'>>*}arisdicti(Hi,  accoraing  to  the  law  and  inne- 
tCeiK. 


tioe  of  this  State.  The  defendant,  the  Bene* 
diet  A  Bumham  Manufacturing  Company,  an 
attaching  creditor,  appeared,  andset  up  aspecial 
defense  alleging  the  foreclosure  ana  proceed- 
ings in  the  State  of  New  York.  That  defense 
was  demurred  to  and  the  demurrer  sustained. 
The  defendant  appealed. 

The  question  is  not  one  of  jurisdiction,  as 
the  d^endant  a^sumM;  for  the  Jurisdiction  of 
the  court  in  New  York  over  the  parties  and  the 
subject-matter  of  the  suit,  so  far  as  the  property 
In  that  State  is  concerned ,  cannot  be  questioned. 
But  the  question  is,  What  effect  had  that  judg- 
ment on  the  real  estate  in  Connecticut?  Or,  If 
it  ia  preferred  to  state  it  as  a  Jurisdictional 

auestion,  have  the  courts  of  that  State  jurisdic- 
OD  over  lands  and  land  tities  In  thu  Statet 
The  T^idify  of  the  defense  depends  upon  the 
answer  to  xbSa  question.  If  the  result  was  to 
convey  to,  aod  vest  in,  the  purchaser,  the  title 
to  that  real  estate,  then  tbe  mortgage  had  per- 
formed its  of&ce  before  this  suit  was  brought, 
and  the  plaintiCfo  have  no  titie,  equitable  or 
otherwise.  But  if  those  proceedings  were  nuga- 
Xory  as  to  that  estate,  then  the  mortgage  is  In. 
force,  and  the  plaintlib  are  entitied  to  a  fore- 
clcwure.  We  think  the  latter  is  the  better  view. 
The  courts  of  our  State  will  not  recognize  the 
right  of  courts  in  other  States  to  affect  directly 
the  title  to  real  estate  in  the  former.  The  most 
that  can  be  done  is  to  allow  foreign  courts 
having  jurisdiction  of  tbe  parties  to  compel 
conveyances  by  the  owner,  and  recognize,  as 
valid,  titles  so  acquired.  We  are  aware  of  no 
case  that  baa  gone  ao  far  as  to  recognize  the 
validity  of  a  deed  given  by  a  referee  or  other 
officer  of  court  by  authority  of  law  in  another 
jurisdiction.  The  rule  seems  to  be  that  the 
courts  of  each  State  have  exclusive  Jurisdiction 
to  settle  the  titie  to  lands  within  its  own  limits. 

Bi  Wathint  v.  Holman,  41  U.  S.  16  Pet.  25 
(lOL.ed.  874),  McLean, in  speaking  for  the 
Supreme  Court  of  the  United  States,  says:  "A 
court  of  chancery,  acting  tn  perttmnm,  may 
well  decree  the  conveyance  of  land  in  any  other 
State,  and  may  enforce  their  decree  by  process 
against  the  defendant.  But  neither  the  decree 
iteelf ,  nor  any  conveyance  under  it,  except  by 
the  person  in  whom  the  tiUe  iavested,can  oper- 
ate beyond  the  Jurisdiction'of  the  court."  In 
Booth  T.  Ctark.  58  U.  S.  17  How.  822(15  L.  ed. 
164),  tbe  same  court  says,  speaking  of  a  receiver 
appointed  under  a  creditors'  bill:  "  He  has  no 
extraterritorial  power  of  of&cial  action,— none 
which  the  court  appointing  him  can  confer, 
with  authority  to  enable  him  to  go  into  a  for* 
eign  jurisdiction  to  take  possession  of  the  debt- 
ors property. 

It  follows  that,  as  to  real  property  in  this 
State,  the  rights  of  the  parties  remain  as  they 
were,  unaffected  by  legal  proceedings  in  the 
State  of  New  York. 
There  i«  no  error  in  the  Judgment  complained 

of- 

The  other  Judges  concurred. 


Henry  BELL,  Trustee. 

t. 

Theron  TOWNER  et  al. 

Where  a  teataAw  devlaed  tbe  rraidue  of 
his  estate  to  his  ezeoators  lB-trn«t 
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hold  one* third  part,  together  with  the 
rents,  iucome,  and  profits  thereof,  for 
the  nee  of  his  wife,  one-tUrd  part  for 

the  use  of  his  son,  and  one-th&d  part 
for  tbe  use  of  bis  daughter,  each  anr- 
ing^tbe  term  of  their  natural  lives;  and, 
upon  the  decease  of  his  wife,  the  prop- 
erty given  for  her  use  to  be  held  for  the 

S roper  use  and  benefit  of  his  son  and 
aaghter  in  equal  shares,  for  their  lives; 
and,  upon  the  death  of  each,  for  the  use 
of  the  children  of  each  per  stiTpes,  and 
not  per  capita, — the  trnat  estate  sbould 
be  held  in  one  entire  fond  for  the  pur- 
poses of  the  will.  A  holding  of  all  the 
property  for  the  equal  benefit  of  all  the 
heneflciaries  would  be  a  holding  of  the 
equal  parts  of  the  property  for  the  bene- 
fit of  each  beneficiary.  The  considera- 
tion that  governs  the  construction  of 
the  will  is  that  the  testator  intended  that 
the  income  of  the  widow,  son,  and 
daughter  derived  from  the  residue  of  his 
estate  should  be  equal,  which  would  re- 
sult—and could  result  only— from  an 
equal  distribution  of  the  income  of  tbe 
entire  residue  among  the  beneficiaries. 

(New  Haven — Filed  Novemlwr  10. 1887.) 

CASE  reserved  by  ihe  Superior  Court  for  con- 
sideration by  the  Supreme  Court  on  the 
constructioD  of  a  will,  portions  of  which,  con- 
sidered by  tbe  court  for  iDterpretatioQ,  are  fully 
recited  lo  tbe  opioion.  Caute  remanded,  with 
iTutrueHom  to  hold  the  e*tate  as  one  entire  fund 
for  thepurpoees  of  ths  leill. 

Mr.  John  W.  Ailing,  for  A  If  red  A.  Holly, 
Mary  C.  HoUy,  and  Theron  T.  Holly; 

Our  coDstniction  of  this  will  does  not  require 
or  justify  an  extensive  examination  or  citation 
of  authorities. 

It  is  well  understood  that  each  will,  as  a  rule, 
furnishes,  either  by  iueif  or  as  applied  to  tbe 
subject-matter,  tbe  key  of  its  own  construction. 
Some  assistance  ma7*be  derived  from  tbe  fol- 
lowing cases: 

Oilet  V.  Little,  104  U.  S.  291  (26  L.  ed.  74fi); 
White  V.  White,  52  Conn.  518;  Lgon  v.  Acker, 
88  Conn.  225;  R>n^»  App.  81  Conn.  100 ;  1 
Redf.  Wills,  p.  668.  and  note. 

Where  the  language  of  a  will  may  be  equally 
susceptible  of  two  constructions,  that  should  be 
adopted  which  would  carry  out  the  main  pur- 
pose of  the  testator. 

Dexter  v.  Episcopal  City  JUittian,  184  Mass. 
897;  Grimet  v.  Harmon,  85  Ind.  198;  Taggart 
V.  Hurra}/,  58  N.  Y.  236. 
Tbe  practical  Interpretation  which  has  been 

Eut  upon  this  will  for  twenty-five  years,  hold- 
ig  it  to  create  but  one  trust  estate,  is  very  sig- 
nmcant  as  to  its  true  construction. 

That  tbe  estate  may  now  probably  be  in  a 
better  condition  to  divide  than  it  was  at  the  tes- 
tator's death  does  not  tend  to  indicate  his  in- 
tent. 

Gerard  v.  Bueklep.  137  Mass.  4TB. 
Mr.  John  W.  Bristol,  for  trustee: 

Park,  Ch.  J.,  delivered  tbe  opinion  of  the 
court: 

Tberon  Towner,  of  the  town  of  New  Haven, 
in  this  State,  after'making  certain  diapositiona 
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of  bis  proper^  by  wfil,  devised  and  bequeathed 
all  the  r^due  of  his  estate  to  his  exeeuUm  in 
trust  for  co'tain  purposes,  and  among  them  tbe 

following: 

"And  upon  tbe  further  trust  to  hold  <uie- 
tbird  part  of  all  the  rest  and  residue  of  my  es- 
tate, both  real  and  personal,  totrether  with  the 
rents,  income,  and  profits  thereof,  for  the  proper 
use  and  benefit  of  my  wife,  Clariaaa.  during 
tbe  term  of  her  natumi  life,  tbe  same  to  be  in 
lieu  of  dower;  one-tbird  part  thereof  for  the 
use  of  my  son,  Theron  W.  Towner,  during  tbe 
term  of  hia  natural  life;  and  one-third  part 
thereof  for  tbe  use  of  my  daughter.  Haiy  C. 
Holly,  durina;  the  term  of  her  natural  life. 

"  Upon  the  decease  of  my  wife,  if  either  of 
my  children  shall  survive  her,  then  the  prop 
erty  so  given  for  ber  use  for  life  shall  be  held 
by  my  executors  in  trust  for  tbe  proper  use  and 
benefit  of  my  said  sou  and  daughter,  in  equal 
shares,  for  their  lives  respectively ;  but  if  they 
or  either  of  them  shall  nave  deceased  leaving 
children  or  other  deacendants,  then  equally  for 
the  use  of  tbe  children  or  otho-  deecendsats  of 
such  deceased  son  or  daughter;  such  children 
or  other  descendants  of  my  cbfldren  to  take  per 
ttirpes  and  not  per  capita." 

The  questioo  at  issue  between  the  parties  in 
this  case  is,  whether  this  provision  of  tbe  win 
requires,  before  the  deatb  of  the  widow,  that 
the  residue  of  the  estate  shall  be  divided  into 
three  separate  trust  estates,— one  for  tbe  benefit 
of  tbe  widow  and  one  each  for  the  benefit  of 
the  son  and  daughter  respectively;  and,  after 
tbe  death  oi  tbe  widow,  into  two  separate  Iniit 
estates,— one  each  for  tbe  benefit  of  the  son  and 
daughter;  tbuscausingthe-needlessexpenaeof 
maintaining  more  than  one  trust  estate. 

We  think  it  is  clear  that  the  testator  nera- 
contemplated  the  division  of  his  estate  into  two 
or  more  separate  trust  estates,  altbough  tfae 
language  used  by  him  is  susceptible  of  such  a 
construction. 

Manifestiv  tbe  great  object  the  testator  bad 
in  view  in  this  part  of  his  will  was  to  bequeath 
all  tbe  income  from  all  tbe  residue  of  bis  esbite 
to  his  widow,  son,  and  daughter,  in  equal  pro- 
portions, during  the  life  of  tbe  widow,  and 
after  ber  deatb  to  divide  the  same  equally 
among  the  beneficiaries  named,  in  tbe  manna- 
described.  This  was  bis  purpose;  but  the  mode 
of  accomplisbing  the  object,  be  didn(rtcondder 
sufficiently  to  discover  that  there  might  be  adlf- 
ference  between  tbe  tncome  from  one-third  part 
of  the  residue  of  his  estate,  and  one-tbird  part  of 
the  income  from  all  the  residue;  and  this  may 
account  for  the  ambiguity  of  bis  language. 

The  difference  is  not  manifest  between  a 
holding  of  all  tbe  property  fortbeeaoalbeiwfil 
of  Ihe  widow,  son.  and  daughter,  and  a boMing 
of  the  separate  thirds  of  the  same  proper^  for 
tbe  benefit  of  each  respectively.  A  holdiniof 
all  the  property  would  be  a  holding  of  all  it* 
parts,  on  the  principle  that  the  greater  contaios 
tbe  less;  hence  it  could  be  said  that  a  bcMiog 
of  alt  the  nropertr  for  tbe  equal  benefit  «f  aU 
tbe  beneficiaries  would  be  a  bmding  of  the  equal 

Crts  of  tbe  property  for  the  benefit  of  ex* 
neficiary.  But  tbe  consideration  that  should 
govern  the  construction  of  this  will  is  tiist  tin 
testator  intended  that  the  income  of  tbe  widow, 
son,  and  daughter,  derived  from  the  restdne 
of  his  estate,  should  he^nal:  idfit^  would  iv- 
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suit— and  could  result  only— from  an  equal  dis- 
batioD  of  the  income  of  tbe  entire  residue 
amoDg  the  beneficiaries.  In  tbiii  way  onl^  can 
tbe  porpoees  of  the  wiU  be  fully  accomplished. 

We  adtite  the  Superior  Court  that  the  tnut 
atatt  ihittM  be  held  in  one  entire  fund  for  the 
p»pote$  of  tUi$  witl. 

In  Ibis  oi^uioQ  Qxe  other  Judges  concurred. 


Andrew  SCHWAB 

V. 

THE  CHARLES  PARKER  CO. 

1.  Where  the  platatUT  duuriped  that  the 
defendant  owed  bim  a  duty  to  main- 
tain a  dike  at  a  parttcalar  place* 
and  neglected  to  perform  it,  to  bis 
oAMequent  injury,  and  the  finding  has 
been  in  him  favor ;  and  that  the  extreme 
northern  point  to  which  it  is  tbe  duty 
of  tbe  defendant  to  maintain'  the  em- 
bankment cannot  now  be  fixed  with 
exactness,  but  is  somewhere  between 
the  letters  P  and  Q  upon  the  map 
Moompanyinf?  the  report;  that  in  1884 
water  broke  tnroupb  the  embankment 
"at  the  place  indicated  by  the  letters 
P  and  Q  on  the  map,  and  washed 
and  fmUied  the  plaintifPs  land,"— the 
findii^  will  be  interpreted  as  sayine 
that  l£ero  is  certainty  as  to  the  defend- 
ant's duty  to  maintain  tbe  embank- 
ment over  a  portion  of  the  line  next 
beyond  P  and  Q,  but  uncertainty  as 
to  the  exact  length  of  tbe  line  to  be 
inaintained;  and  that  tbe  judgment  is 
based  upon  its  failure  to  maintain  the 
portion  as  to  which  there  is  certainty 
of  duty. 

Si  It  would  be  inpropsr  to  reeommlt 
the  flndiag,  with  directions  to  locate 
at  some  point  the  northerly  end  of 
tbe  dike,  which  the  defendant  is  bound 
to  maintain.  If  it  is  within  the  spirit 
of  the  Practice  Act  that,  at  any  sta^e, 
the  defendant  mig;ht  ffraft  such  an  in- 

Jiairy  in  the  original  action,  and  make 
atorepovsibilitiefl  part  of  the  prevent 
judgment,  the  motum  comes  too  late 
after  a  finding  that  the  defendant  has 
neglected  to  maintain  the  dike  at  a  par- 
ticular place  where  this  duty  is  ascei^ 
tained  to  exist. 

(Sew  Haven  FUed  Noveiitl>er  10,1887.) 

APPEAL  by  defendant  from  a  decree  of  the 
Superior  Court  tor  New  Haven  County 
accepting  tbe  committee's  report  and  rendition 
of  jud^meat  thereon  in  a  suit  for  flowing  plain- 
tiifs  land.  Affirmed. 
The  main  facts  are  stated  in  tbe  opinion. 
Mr.  C.  B,  bigereoU.  for  defendant,  appel- 
lant: 

1.  The  court  erred  in  holding  the  answer  to 
ttie  defendant's  remonstrance  t^ainst  the  com- 
mittee's leport  to  be  sufficient,  and  overruling 
tbe  dmnrter  thereto. 

i.  The  &et8  reported  by  the  committee  do 
not  jmtUly  tbA  Jadgmeot  of  the  superior  court, 
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and  for  this  reason  the  court  erred  in  rendering 
such  judgment. 

8.  At  the  least,  the  report  should  be  recom- 
mitted, with  directions  to  locate  at  some  point 
the  northerly  end  of  the  dyke,  which  the  de- 
fendant is  bound  to  maintain. 

As  to  tbe  first  point:  The  effect  of  the  judg- 
menl  upon  this  ruling  is  to  impose  upon  de- 
fendant tbe  duty  of  maintaining  the  entire 
bank  of  the  pond  owned  by  plaintiff,  whether 
natural  or  artificial.  No  such  duty  is  found  bv 
the  committee  to  rest  upon  defendant  as  a  mill- 
owner;  and  the  error  to  injnrious  to  defendant. 
"  As  a  matter  of  law,  the  artiflclal  becomes 
the  natural  condition  of  the  stream." 

Adams  v.  Manning.  48  Conn.  488. 

As  to  the  second  point:  Tbe  hinge  of  the 
controversy  between  these  parties,  it  is  appar- 
ent, is  just  in  this  fact:  Their  respective 
rights  and  duties  depend  upon  tbe  location  of 
tbe  dyke  "  between  the  points  P  and  Q."  If 
that  cannot  be  determines,  the  plaintiffs  case 
is  not  [Httved. 

Johnton  V.  Hanfordt  IS  Conn.  467. 

As  to  the  third  point:  If  this  dyke  extends 
to  tbe  point  Q,  tbe  parties  should  be  advised 
of  itclearlyand  uDiniatakably,  for  the  guidance 
of  their  futurd  relations.  But,  if  it  falls  short 
of  that  point,  that  spot  should  be  determined 
as  somewhere,  and  not  left,  as  it  Is  by  the 
present  finding,  doubtful  and  indeterminate. 

Mem-i.  W.  C.  Caw  and  R.  S.  Plekett. 
for  plaintiff,  appellee: 

The  defendant's  demurrer  to  the  plaintiff's 
answerto  the  remonstrance,  was  properly  over- 
ruled by  the  superior  court,  because  tbe  alle- 
gation of  said  answer,  that  "it  was  at  all  times 
tbe  duty  of  the  defendant  company  to  keep  tbe 
waters  of  said  pond  in.  at  all  points,  including 
so  much  of  tbe  bank  of  said  pond,  and  tbe  arm 
thereof,  as  was  occupied  by  said  deposit  of 
stones,  between  the  pomts  marked  P  and  Q,  in 
red  ink  on  said  map,"  was  consistent  with  tbe 
finding  of  the  committee:  and  the  further  alle- 
gation of  said  answer  that  "it  was  also  the 
duty  of  tbe  defendant  company  to  so  strengthen, 
secure,  and  maintain  tbe  natural  bank  of  said 
pond,  and  the  arms  and  branches  thereof,  so 
that  the  plaintiff's  laud  should  not  be  damaged 
by  tbe  waters  escaping  therefrom,"  was  not  in- 
consistent with  tbe  report  of  said  committee, 
although  said  committee  bad  no  occasion  to 
make  a  special  finding  as  to  the  breaking 
down  and  washing  away  of  the  natural  bank 
of  said  river  and  pond;  and  the  same  was  and 
is  in  conformity  with  well-settled  law. 

Gould,  Waters,  2(»-2ll,  298,  416;  Ang. 
Watercourses,  7th  ed.  §  830;  Bryant  v.Bigelmr 
Carpet  Co.  131  Mass.  491-499;  Orof/v,  Harris, 
107  Mass.  492;  Amoakeag  Mfg.  Go.  v.  Qoodale, 
46  N.  H.  63,  54;  Pixley  v.  Clark,  86  N.  Y.  581, 
582;  Casebeerv.  Mowry.  55  Pa.  419,  423)  Wilson 
V.  Neio  Bedford,  108  Mass.  261,  266. 

Upon  these  grounds  tbe  superior  court  was 
warranted  in  finding  tbe  answer  to  said  remon- 
strance sufficient,  in  finding  said  remonstrance 
untrue  and  overruling  tbe  same,  in  accepting 
tbe  report  of  tbu  committee,  and  finding  the 
issue  for  the  plaintiff. 

Pardee*       delivered  the  opinion  of  the 

This  is  a  complaint  (or^^fl^g^tQ^^^^ 
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land.  The  issue  was  closed  to  the  court,  judg- 
ment was  rendered  for  the  plaintiff,  and  an  ap- 
peal taken  by  the  defendant. 

The  floding  is  that  the  plainti£f  is  riparian 
owner  ou  Quinoipiac  River;  that  the  defendant 
is  the  owner  of  a  mill  privilege  thereon,  and 
ponds  the  water  to  a  higher  level  than  that  of 
the  plaintiff's  land,  and  restrains  It  therefrom 
by  an  embBOkment;  that  it  has  neglected  to 
maintain  this  properly,  and  that,  as  s  conse- 
qneooeof  such  ne^e^t,  water  flowed  upon  and 
Injured  the  plaintiff's  land;  also, -that  the  ex- 
treme northern  point  to  which  it  is  the  duty 
of  the  defendant  to  maintain  the  embankment 
cannot  now  be  flxed  with  exactness,  but  is 
somewhere  between  the  letters  P  and  Q, 
upon  a  map  accompanying  the  record;  and 
that  in  1884  water  broke  tfaiough  the  embank- 
mmt  "at  the  place  indicated  by  the  letters 
F  and  Q  on  the  map,  and  washed  and 
gullied  the  plaintiff's  land."  Upon  this,  for 
reason  of  appeal,  the  defendant  says  as  follows: 
That  the  finding  of  the  report  that  "just 
where,"  between  the  points  P  and  Q  the  north- 
erly  end  of  said  dike  or  embankment  originally 
terminated,  camiot  now  be  determlnbd,  renders 
the  further  finding  tliat.  the  breaking  of  the 
waters  through  and  over  the  locally  between 
said  points  was  due  to  the  negllg^je  of  the 
defendant  in  not  keeping  said  dike  oremlmnk- 
ment  in  repair, — inconclusive,  inconsistent, 
and  erroneous. 

We  think  the  objection  is  not  well  taken. 
We  most  Interpret  the  finding  assaying  that 
there  is  certaintvas  to  the  defendant's  duty  to 
maintain  the  embankment  over  a  portion  of  the 
line  next  beyond  P  towards  Q,  but  uncertainty 
as  to  the  exact  length  of  the  line  to  be  main- 
tained*, and  that  the  judgment  is  based  upon 
its  failure  to  maintain  the  portion  aa  to  which 
there  is  certainty  of  duty.  Otherwise  we  must 
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impute  this  to  the  court,  namely:  A  finding 
that  tbe  plaintiff's  charge  is  not  supported  br 
any  proof,  imd  yet  a  judnneot  for  bim.  Tim 
we  cannot  do.  The  finding  is  foirly  suscep- 
tible of  an  interpretation  in  accord  with  the 
judgment. 

Again,  the  defendant  insists  that  it  U  our 
duty  to  recommit  the  finding,  with  directions 
to  locate  at  some  point  the  northeriy  end  of  the 
dike,  which  the  defendant  Is  bound  to  main- 
tain. We  thhtk  we  ought  not  now  to  impose 
this  burden  upon  the  plaintiff.  He  charged 
that  the  defendant  owed  him  a  duty  at  a  par- 
ticular place,  and  neglected  to  perform  it  to  bts 
consequent  injury.  He  proved  the  duty,  tbe 
neglect,  and  the  amount  of  the  damage.  Hi* 
right  to  judgment  and  execution  for  this  is  ab- 
solute and  p^ect;  it  neither  dependa  upm, 
nor  can  be  affected  by,  the  answer  to  the  qws- 
tion  whether  the  defendant  owes  him  a  dn^ 
at  a  point  further  north.  Indeed,  upon  a  proper 
interpretation  of  the  finding  and  judgment,  tbe 
reason  of  appeal  does  not  question  this  ri^t;  and 
in  effect,  the  defendant's  motion  is  that  we  shall 
make  It  a  condition  precedent  to  the  enforce- 
ment of  a  judgment  against  It  for  n^ect  of 
duty  at  one  place,  that  tbe  plalntifE  shall  be 
buraened  by  the  expense  attending  the  imrabT 
whether,  if  water  shall  hereafter  escape  from 
the  pond  at  another  place,  with  consequent  to- 
jury,  the  defendant  will  be  liable  in  oamagts. 

If  it  is  within  the  spirit  of  the  Pnu:tice  Act 
that,  at  any  stage,  the  defendant  might  graft 
such  an  inquiry  Into  the  original  acUon,  and 
make  future  posdbillties  part  of  a  present 
judgment,  we  yet  think  the  motion  too  kmg 
delayed. 

Tnere  ia  no  error  in  the  judgment  eompiain^ 
All  concur. 
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STATE  of  Maine 
«. 

Levf  lASHUS. 

L  A.  eoamlaJat  ehveliie,  in  the  Ian- 
gnage  ox  the  statute,  uie  defendant  with 
tr&nspoftin^  ititoxic»tlng  liquoro 
from  **pl»ce  to  pl&ee"  within  the  State, 
is  not  snflleieiit. 

2.iTbe  complaint  Bfaould  deslffute  the 
placca  in  the  State  from  ana  to  which 
tbe  liquor  was  transported. 

(Kamirtwe — ^Decided  December  10, 18B7.) 

ON  exceptions  by  the  defendant  to  a  pro  for 
flu  mling  of  the  court  in  overruling  a  de- 
moirer  to  the  complaint.  Bu&tained. 
Mr.  F.  A.  Waldron,  for  defendant: 
All  the  circumstances  and  fw^s  which  con* 
Aitute  a  crime  must  be  stated  with  such  cer- 
tdnw  and  precision  that  the  defendant  maybe 
eoaued  to  judge  whether  they  constitute  an  in- 
dictable offenae  or  not,  in  order  that  he  may 
domir  and  plead  to  the  indictment  according- 
Ij;  that  he  may  be  able  to  plead  a  coDviction  or 
Mipiinal  upon  the  indictment,  in  riew  of  an- 
ouer  prosecction  for  the  same  ofiFense;  and  that 
then  may  be  no  doubt  as  to  tbe  judgment  to  be 
^▼eo  if  the  defendant  is  convicted. 

11  Pick.  433: 16  Pick.  218;  18  Met.  |868;  4 
any,  82;  S  Pick.  148;  18  Pick.  868;  17  Pick. 
3W;  19  Pick.  807. 

TbA  criminal  nature  of  an  offeDse  ii  a  conclu- 
rioo  of  law  from  tbe  facts  and  circum^aDces  oS. 
the  case.  Therefore  the  indictment  should  set 
out  precisely  all  the  facts  and  circumstances 
whidi  render  the  defendant  guilty  of  the  of- 
fense charged.  And  this  pnnciple  is  too  well 
rappiHted  t^  aathorities,  ancient  and  modem, 
to  KQuiTe  citations. 

1  Stark.  Cr.  PL  89;  2  Hale.  169;  19  Hck. 
804. 

Tbe  offense  must  not  only  lie  proved  as 
charged,  but  it  must  be  charged  as  proved. 

Archb.  Cr.  PI.  5th  Am.  ed.  89;  1  Chittv,  Cr. 
L  213;  2  East,  P.  C.  651,  781:  Rex  v.  Walker. 
3  Cunpb.  264;  Ree  v.  Robinson,  Holt,  N.  P.  695. 
OomaoHweaith  v.  Blood,  4  Gray,  81. 

Every  man  accused  of  a  crime  should  have  a 
nwmable  opportunity  to  know  what  tbe 
ciitrge  is,  that  he  may  not  be  called  lo  meet  evi- 
dence at  tbe  trial  that  he  could  not  have  aatici- 
pated  from  the  charge  in  tbe  indictment;  that 
tbe  court  may  know  what  judgment  to  render; 
■nd  that  the  iparty  tried,  and  either  acquitted 
« convicWd,  may  be  enabled,  by  reference  to 
tlw  record,  to  shield  himself  from  any  future 
piwecutloii  for  the  same  ofleose. 

Ommmvmlth  t.  PkiUipa,  16  Pick.  211. 

The  reason  for  the  strictness  in  setting  out  all 
Ehe  facts  and  circumstances  connected  with  tbe 
CThnemay  be  reduced  to  three:  (1)  to  apprise 
the  defendant  of  the  precise  nature  of  tbe 
charge  made  aniinst  him;  (3)  to  enable  tbe  court 
to  determine  whether  the  facta  constitute  an  of - 
fnie,  and  to  render  a  proper  Judgment  there- 
on; ind  (8)  that  tbe  indgment  may  be  a  bar  to 
uy  fature  fwosecutjoD  for  the  same  c^ense. 
IMS. 


Labhub.  8S1 

8  Stark.  Ev.  1687;  18  Pick.  369. 

In  Commonwealth^v.  Webtter,  5  Cush.  296. 886; 
S.  G.  cited  in  11  Cush.  1^  which  was  an  in- 
didmoit  for  muvder.  it  was  held  that  an  alle- 
gation that  tbe  defendant  committed  the  crime 
at  a  time  and  place  specified  in  some  way  and 
manner,  and  by  some  means.  Instruments,  and 
weapons,  to  the  jurors  unknown,  was  sufficient 
when  the  circumstances  of  the  case  will  not  ad- 
mit of  greater  certainty.  But  here  It  will  be 
seen  that  there  is  the  averment  that  the  means, 
etc. ,  were  to  tbe  jurors  unknown,  which  is  en- 
tirely wanting  in  this  complaint. 

In  Ommanvieeath  v.  Botbm  di  W.  B.  R. 
Corp.  11  Cush.  513,  which  was  an  indictment 
for  causing  the  death  of  a  person,  it  was  held 
that  it  need  not  set  out  the  names  of  the  heirs 
at  law  of  the  deceased,  if  it  avers  that  thdr 
names  were  to  tbe  jurors  unknown. 

In  Gommontoealth  v.  Moore,  11  Cush.  600, 
which  was  an  indictment  for  letting  a  house-f or 
the  purpose  of  prostitution,  it  was  nddUiatthe 
indictment  must  state  tbe  name  of  the  lessee,  or 
state  his  name  to  be  unknown. 

In  shori,  if  any  fact  or  circumstance  which 
is  a  necessary  ingredient  of  an  offense  is  omitted 
in  an  indictment,  it  vitiates  the  indictment  un- 
less it  contains  the  allegation  tbfU.  such  fact  is 
to  the  jniiDrs  unknown ;  and  the  respondent  may 
take  advantage  of  it  by  demurrer,  or  arrest  of 
judgment,  or  bv  writ  of  error, 

6  Met.  348;  11  Cusb.  423,  600. 

In  Commonwealth  v.  Pray,  18  Pick.  359, 
which  was  an  indictment  following  the  lan- 
guage of  the  statute,  Morton,  J.,  in  delivering 
the  opinion  of  the  court,  says:  "The  indict- 
ment describes  tbe  offense  in  the  veiy  words  of 
the  statute.  This  usually  is  not  sulflcient.  The 
established  rules  of  pleading  require  the  easen- 
tiid  facts  and  circumstances  to  be  particularly, 
unambiguously,  and  certainly  stated." 

In  Commonwealth  v.  Reily,  9  Gray,  1,  this 
precise  question  arose,  and  it  was  decided  on 
motion  inarrestof  judgment,  after  conviction, 
that  tbe  complaint  was  fatally  defective. 

Mr.  Ii.  T.  Carlton,  County  Atty.  for  the 
State: 

The  allegation  could  not  be  made  more  precise 
without  tedious  and  useless  prolixity. 

61  Me.  181 ;  78  Me.  546,  and  authorities  there 
cited;  77  Me.  380;  Rev.  Stat.  chap.  27,  g  81. 

Again,  it  is  not  necessary  thai  a  complaint 
should  be  so  fonnal  and  precise  aa  is  required 
in  an  indictment,  as  the  court  says  in  fVafa  t. 
Comn,  10  Me.  4?S,  "The  same  technieal  pre- 
cision and  accuracy  is  not  required  aa  in  an  in- 
dictment." 

Virgin.  J.,  delivered  tbe  opinion  of  the 

court: 

The  complaint  follows  the  language  of  tbe 
statutory  provision  (Rev.  Stat.  chap.  27,  gSl) 
which  creates  tbe  offense  Intended  to  be  charged ; 
but  such  a  mode  of  setting  out  a  violation  of  a 
penal  or  criminal  statute  is  not  necessarily  suf- 
flcient.  f>tate  v.  Andro»coggin  R.  R.  Co.  76 
Me.  411;  GomnwniDealth  v.  Pray,  18  Pick.  869. 
The  law  affords  to  the  respondent  tn  a  criminal 
prosecution  such  a  reaaonably  particular  state- 
ment of  all  tlie  essential  elements  which  con- 
stitute the  intended  offense  as  shall  i^^nise 
him  of  tbe  criminal  act  charged;  apd  to  the 
end,  also,  that,  if  be  agaiibl^i^ig^i^ifl^fei^c 
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same  cfleose,  be  may  plead  the  former  cooric- 
tioD  or  acquittal  in  bar. 

Recorrioff  to  the  compldnt,  we  And  no  alle- 
ga^n  designating  from  what  place  or  to  what 
place,  "in  the  State  of  Maine"  the  liquors  were 
transported.  Thecomplaint  is  tooindeflniteto 
afEord  to  the  defendant  the  requisite  informa- 
tion to  which  the  law  entitles  him,  or  to  identi- 
fy it  in  case  another  and  subsequent  prosecu- 
tion for  the  same  offense  should  be  instituted. 
The  case  of  Omnmon'O&itth  v.  Meilif,  9  Gray.  1. 
based  on  a  similar  statute,  is  in  point,  and 
bolde,  on  a  motion  in  arrest  of  jud.t^eut,  that 
a  complaint  like  the  one  at  bar  is  insufficient. 

Had  the  allegations  limited  the  places  to  and 
from  which  the  liquors  were  transported  to  a 
particular  town  or  city,  the  complaint  would 
have  been  sufficient.  Commonwalth  v.  Huteh- 
ituon,  6  Allen,  695. 

ESxeeptunu  iustained;  complaint  a^udgtd 
bad. 

Peter«»  Oh.  J.,  Danforth.  Walton, 
Emer^f*  and  Foster.  JJ.,  concnrred. 


Lovlsa  H.  WILLIAMS 

V. 

CAMDEN  A  ROCKLAND  WATER  CO. 

1,  Danuhges  sustained  prior  to  the  date 
of  the  writ  only  can  be  reeovered  in 
an  action  on  the  case  for  diverting 
wKter  from  its  natural  wateiconrse. 

S.  If  a  dmai  is  maintained  by  the  antho* 
rlty  of  a  statute  which  provides  a 
method  for  the  assessment  and  recovery 
of  the  damages  occasioned  by  the  dam, 
an  action  on  the  caae  can  not  be  main- 
talned.  to  reooTer  sach  damages. 

(Knox  Decided  December  IT,  1S87.) 

ON  exceptions  by  the  pltdntiff.  Overruled. 
The  case  is  stated  in  the  opinion. 
Mr.  J.  H.  Montf^mery,  for  plaintiff: 
The  rule  for  prospective  damages  is  laid  down 
clearly  in  the  case  of  Cumberland  &  0.  Canal 
Carp.  V.  Hutchings,  65  >re.  142.    In  tbis  case 
defendant  cannot  be  made  to  remove  the  dam 
at  the  moath  of  the  pond,  which  stops  the  Sow 
of  water  by  the  brook  through  the  plaintiff's 
land,  and  causes  the  injury  of  which  she  com- 
plains.  The  right  to  build  the  dam  and  divert 
the  water  of  the  pond  is  granted  defendant  by 
legislative  authority;  and,  if  that  authority  is 
not  exceeded,  injunction  will  not  lie. 

WaaMurn  dk  M.  Mfg.  Co.  t.  Wmvuter,  116 
Mass.  408. 

In  the  case  of  Lee  v,  Pembroke  Iron  Co.  07  Me. 
481,  where,  by  authority  of  the  Legislature, 
defendant  corporation  erected  a  dam  across  the 
Pennemaquan  River,  which  caused  the  water 
to  flow  iHick,  and  injured  plaintiff's  mill  and 
privilege,  the  court  says:  "  It  cannot  be  ne- 
cessary to  waste  time  or  word,  to  establish  the 
propoeitioD  that  he  who  assumes,  under  color 
of  K^lative  authin^ty,  to  overflow  an  andent 
mill,  't^es'  that  mill  and  privilege  from  the 
owner  as  directly  and  effectually  as  though  he 
entered  upon  the  premises  and  aemolished  the 
buildings." 
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If  the  damages  were  to  be  assessed  under  the 
statute.  imme£ate  and  prospective  wonld  bei 
the  rule. 

Bailey  v.  Woburn,  126  Mass.  421. 

Cogsmllv.  E»$ex  Mill  Corp.  6Pick.  94.  scale, 
where,  by  legislative  authority,  a  corporation 
was  empowered  to  erect  a  milldam  across  s 
river,  and  no  remedy  was  provided  to  compen- 
sate persons  injured  thereby,  the  court  sayB: 
"What,  then,  is  the  remedy  if  anyone  is  injured 
by  the  execution  of  the  Act  of  the  Legislatuit! 
An  action  at  common  law.  *  *  *  They  wiQ 
have  an  action  for  the  consequential  injury." 

In  J\i'ewhall  v.  Irewn,  8  Gush.  590,  a  case 
similar  to  tbis,  in  which  plaintiff  only  a^ed  for ; 
nominal  damages,  the  court  says:  "  And, 
although  the  plaintiff  has  sustained  no  preaeol 
damages,  bwause  she  has  bad  no  mill  upon  it, ., 
or  otherwise  used  it  for  any  agricultunl  or' 
manufacturing  purposes,  yet  such  diversion ' 
would  prevent  such  beneficial  use  of  it  here- 
after, and  thus  impair  the  value  of  the  estate." ' 

And  therefore,  although  a  cranberry  mead- 
ow, was  never  used  for  that  purpose,  yet  the  ' 
pc^ible  use  of  it  for  such  purpose  is  a  proper 
claim,  when  water  is  .diverted  from  it  under 
legislative  authority. 

Warren  y.  Spencer  Water  Co.  1  Mass.  ^  ed.) 
775,  3  New  Eng.  Rep.  Ill,  143  MassL  155l 

So  with  a  water  power. 

Pluvtlevih  V.  Davmn.  6  111  544. 

So  with  a  prospective  ferry-landing. 

LittU  Boek  <fe  F.  S.  S.  Co.v.  MeQehee,  41  Ark. 
302. 

And  the  general  rule  is,  the  market  value  of 
the  land  appropriated,  in  view  of  all  the  par- 
poses  to  which  it  is  naturally  adapted,  is  the 

measure  of  damages. 

Moulton  V.  NeiD^ryport  Water  Co.  187  Hsaa 
167;  Cobb-v.Bo»ton,\\%tAam.l9i;  Lawrmeev. 
BoOon,  119  ^laaa.  \2»i  Drurtfv.Mi^adB.R 
Co.  127  Mass.  071. 
Mr.  C.  E.  lattlefleld.  fen-  defendant: 
The  case  of  Cvmberland  i&  O.  Canal  Corp.  v.  i 
Hvtehiiifje,  '65  Me.  140,  seems  in  point.    It  was 
a  case  of  the  construction  of  a  permanent  street,  | 
and  the  hlling  of  a  cnnal  in  the  course  of  i\s 
construction;  and  the  court  there  held  that  the  I 
injury  was  in  the  nature  of  a  nuisance,  and  that 
damages  could  only  be  recovered  to  tlie  date  of  \ 
the  writ. 

"In  all  cases,"  our  court  sava  in  RoeUand  \ 
Water  Co.  v.  Tillton,  60  Me.  268,  "  the  plaintiff 
recovers  for  such  dama^  as  legally  follow  the 
wron^ul  acts  set  out  in  the  writ.  It  is  the 
damage  only  which  continues,  and  ia  recover 
able  Mcause  it  is  traced  back  to  tbe  act;  while 
in  the  case  of  a  nuisance  it  is  the  act  wtiich 
c<mUnues,  or  rather  is  renewed  day  by  day." 

An  illustration  of  what  has  been  held  to  be 
continuing  acts  renewed  day  by  day  is  found  in 
the  case  of  Cole  v.  Sprotcl,  85  He.  161. 

The  case  oiDority  v.  Dunning,  IMe.  (L.  ed.) 
315,  8  New  Eng.  Rep.  41,  78  Me.  880,  sustaioo 
our  contention. 

In  Staple  V.  Spring,  10  Mass.  75,  the  Massa- 
chusetts court  distinctly  states  the  proposition 
for  which  we  contend. 

The  case  Lund  v.  2few  Bedford,  181  Htm. 
386,  is  parallel,  in  its  geaeral  facts,  with  the  case 
at  bar. 

The  best  elementary  writers  sostdn  our  coo 
tention. 
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SeelSedg.  Dam.  195,279,380;  ISutfa.  Dam. 
187.  a08. 

lAbe^y  J.,  deliverad  tbe  opinion  of  the 

This  is  an  action  of  case  against  the  defendant 
for  dirertiog  the  water  from  a  natural  water- 
course over  the  plaintifl's  land,  from  April  1, 
1886,  to  the  date  of  writ,— July  26.  18S6. 

Tbe  watercourse  Sowed  from  Oyster  River 
Pood,  and  in  1SS6  the  defendant  erected  a  dam 
«t  tbe  outlet  of  the  pood,  which,  when  the 
witer  waa  low,  diverted  the  water  from  tbe 
brook— which  Uie  plaintiff  claims  damai;ed  her 
^^ire  and  a  natural  mill  privilege  on  her 

The  contention  between  the  parties  is  whetber 
tbe  ptaintiil  can  recover  in  this  action  proepec- 
live  damages,  or  most  be  limited  to  damages 
sustained  prior  to  tbe  commencement  of  the 
utioa.  Tbe  court  below  ruled  that  she  could 
le&wer  only  what  she  had  sustained  at  the  date 
of  tbe  writ. 

We  diink  this  ruling  correct.  Tbe  case  as 
reprnted  does  not  show  the  destruction  of  tbe 
vaterconrae.  The  flow  of  tbe  water  in  it  was 
diminished  onlr.  In  time  of  drought  it  is  pre- 
reoted  by  the  dam  from  flowing  at  alt.  If  the 
dun  was  aolawfully  erected,  i*  is  tbe  duty  of 
the  defendant  to  remove  it,  or  open  a  gate  in  it, 
lo  pve  the  water  its  natural  flow  over  the 
plsioUff*s  land;  and  every  day  it  continnes  tbe 
dun.  it  is  eoilty  of  a  wrong.  If  it  removes  the 
dun.  wbidi  it  may  at  any  time  do,  or  permits 
tbe  water  to  have  its  tuttural  flow  In  its  course, 
it  is  DO  longer  guilty.  While  the  dam  is  main- 
uined  it  is  a  nmsance,  audits  contlnuaDce  may 
be  enjoiiied.  In  such  case  it  is  the  settled  law 
<rftfai8  State  that  damages  are  limited  to  the  date 
of  the  writ.  Cumberlaad  dk  O.  Canal  Corp.  r, 
ihtekiagt,  65  Me.  140;  Dority  v.  Dunning,  1 
>Ie.  (L.  ed.)  815,  8  Hew  Eng.  Rep.  41,  78  Me. 
381. 

But  tbe  plaintiff  claims  that  the  diversion  of 
'he  water  by  the  defendant  is  by  virtue  of  an 
Act  of  the  Legislature  of  1885,  chap.  523,  which 
gim  autbontv  to  take  it  for  the  purposes 
■peciAed;  and  therefore  the  Injury  is  permanent. 

Tbe  case  does  not  show  that  the  erection  of 
the  dam  by  the  defendant  was  under  the  au- 
tluHityof  that  Act.  If  the  water  was  taken  by 
it  in  conformity  with  tbe  requirements  of  the 
Act.  itwas  not  unlawful, — notatort, — and  this 
•ction  cannot  be  maintained.  The  plaintiff 
must  pursue  her  remedy  for  damasres  under 
M  of  the  Act,  which  provides  that  tbey 
»^  be  "  ascertained  in  the  same  manner  and 
under  the  same  conditions,  restrictions,  and 
)imitatioc;8  as  are  by  law  prescribed  in  tbe  case 
■if  damages  by  tbe  laying  out  of  highways." 
Hut  tbe  case  as  reported  does  not  show  that  tbe 
defendant  bad  taken  the  water  in  accordance 
with  tbe  provirions  of  tiie  Act. 

B;  the  report,  if  the  exceptions  are  overruled, 
tbe  court  is  to  assess  tbe  damaji^es  npon  the  evi- 
deace  reported.  We  tbiok  the  evidence  does 
iM  show  that  the  plaintiff  sustained  more  than 
|10  damage  prior  tn  tbe  date  of  the  writ. 

EiceptiontopcrruM;  ^amaget  at»etaed<U  $10. 

Walton.  Daofox'th.  Emerj',  Foster* 
ud  Haskell.  JJ.,  concurred. 

Petors.  Ch.  J.,  did  not  sit. 
1  Ml.  R.  K.  a.  T.  V.  as 


William  B.  SNOW 

r. 

Henry  M.  FOSTER. 

1.  When  a  note  is  iri'ven  to  take  np  an 
old  note  which  is  delivered  to  the 
maker,  the  presnmption  la  that  the  old 
note  waa  paid  by  the  new. 

2.  This  presnmption  is  made  ooneloalTe 
by  indorsiag  the  new  note  to  a  tUrd 

Eeraon  in  whose  name  an  action  is 
rough  t  on  it. 

8.  Sach  an  action  is  barred  by  a  dia- 
obatwe  in  iasolvency  under  an  insol- 
vent law  enacted  prior  to  the  date  of 
the  new  note  though  subsequent  to  the 
date  of  the  old  note. 

(Somerset  Decided  Deoember  SS.  1881.) 

ON  report.   Judgment  for  d^etulant. 
Ttie  opinion  stales  the  case. 
Memrt.  Dmnforth  *  Oonld*  for  plaintiff: 
The  substitution  of  one  simple  oontndfw 
another  is  not  payment;  tbe  same  debt  c(m- 
tinues  in  a  different  form. 

¥Hnk  V.  Branch,  16  Conn.  276. 
"Payment  is  tbe  transfer  of  money  fromoiw 
person  to  another." 
2  Rapalje  &  L.  L.  Diet.  Payment. 
The  taking  of  this  note  acted  to  cany  fax- 
ward  the  day  of  payment,  and  ought  not  to  de- 
prive tbe  holder  of  tbe  note  of  bis  remedy ;  for. 
if  the  holder's  right  to  maintain  this  action  was 
token  awB^  by  tbe  debtor's  obtaining  a  dis- 
cbarge in  insolvency  under  an  insolvent  law 
passed  after  tbe  debt  was  contracted,  it  would 
be  contrary  to  tbe  Federal  Constitution,— 4t 
would  impair  the  obligation  of  the  contract. 
U.  S.  Const,  art.  1,  §  10. 
The  courts  of  this  State  have  already  held 
that  "the  jreneral  doctrine  is  that  the  taking  of 
a  note  is  to  be  regarded  as  payment  only  when 
the  security  of  tbe  creditor  is  not  thereby  im- 
paired." 
Painev.  Thoinel,  5.1  Me.  64. 
In  Boat  V.  Tozier,  1  Me.  (L.  ed.)  195.  S  New 
Eng.  Rep.  708,  78  Me.  812,  it  is  decided  that 
a  judgment  founded  upon  a  contract  existing 
at  the  time  of  the  passage  of  tbe  insolvent  law 
is  not  barred  by  a  discbarge  under  said  law. 

This  case  seems  to  us  to  be  similar,  and  that 
the  law  in  this  case  should  be  the  same,  for 
here  we  have  a  note  existing  in  August,  1876, — 
prior  to  tbe  passage  of  tbe  insolvent  law.  In- 
stead  of  its  passing;  into  a  judgment,  and  put- 
ling  the  defendant  to  needless  costs  and  vezap 
tion,  a  new  note  is  given,  January  18, 1880,  to 
carry  forward  the  time  of  payment  of  said 
debt.  The  amount  for  which  the  new  note  is 
ffiven  is  arrived  at  by  the  same  process  as 
uiough  we  were  ascertoining  tbe  amount  for 
whicm  judgment  should  be  rendered;  tbe  one 
act  or  tbe  other  prolongs  tbe  life  of  the  debt. 

Jtfewrc.  Walton  ft  Walton,  for  defend- 
ant: 

Tbe  only  question  is:  "Have  the  parties  left 
the  original  contract  of  indebtedness  in  such  a 
condition  that  an  action  can  still  be  maintained 
upon  it?"  If  not,  then  tbe  new  note—  tbe  later 
contract— bas  been  received  in  payment  of  the 
form^  indebtedness.  ^ 
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Strang  v.  Birtt,  61  Me.  14;  Paine  T.  Dwin^, 
53  Me.  S3,  cited  by  plaiDtifTs  counsel. 

Id  the  absence  of  anj  evidence,  ilie  presaisp- 
tloD  (in  this  State  and  MBssachusetts)  is  that  it 
was  so  received. 

17iaeher  v.  Dinmnore,  5  Mass.  299;  M^Udge 
T.  Boston  Iron  Co.  S  Cush.  169.  • 

Parsons,  in  his  work  on  Notes  and  Bills,  ad- 
mits that  the  doctrine  of  Mdae  and  Maasachu- 
setts,  though  not  the  prevailing  one.  Is  tfae  most 
logical,  ana  best  accords  with  the  nature  and 
purposes  of  negotiable  paper,  which,  treated  as 
a  substitute  Cor  money,  should  be  presumed  to 
pay  prior  indebtedness  in  the  same  manner  as 
money  would. 

Pan.  N.  &  B.  Sded.  161. 163. 

Though  the  general  doctrine  mav  be  "that 
the  takftigofanote  is  to  be  regaraed  as  pay- 
ment only  when  the  security  of  the  creditor  is 
not  thereby  impaired,"  as  stated  by  Chief  Jut- 
tiee  Appleton  in  Paine  v.  Dicinel,  and  referred 
to  plaintiff's  counsel,  jret  this  is  only  one 
consideration  in  determining  the  fact  whether 
ornolthe  original  claim  and  contract  was  really 
and  actually  extinguished  and  paid. 

If  it  was,  then,  no  matter  how  great  the  hard- 
ship to  the  creditor,  the  fact  that  he  lost  valu- 
able security— sucb,  for  iostance,  as  a  personal 
lien  upon  attachable  propertj— coakl  not 
change  the  rule  of  law. 

CMvrn  T.  JCertiodV,  85Me.  136. 

We  have,  in  the  case  as  here  presented,  only 
to  look  at  plaintiff's  action,  as  he  presents  it.  It 
is  on  a  promissory  note  dated  since  the  passage 
of  the  insolvent  law,  and  barred  by  a  d^charge 
obtained  by  a  compliance  with  its  prorisions. 

Rint^  T.  Brxk,  10  Cush.  4S. 

Plaintiff  has  not  even  the  excuse  of  having 
birougbt  his  action  upcm  the  original  contract 
existutg  prior  to  the  passwe  of  the  Inatdvent 
Act,  and,  if  he  bad,  it  woaTd  not  have  availed 
him. 

Wyman  v.  Faben$,  111  Mass.  77. 

This  is  a  very  different  question  from  that 
decided  in  iJow  v.  Tozier.  1  Me.  (L.  ed.)  196,  2 
New  Bng.  Rep.  703,  78  Me.  812. 

DMiforth,  J.,  delivered  the  opinion  of  the 
court: 

Tbis  is  an  action  upon  a  negotiable  promis- 
sory note  payable  to  Wm.  B.  Snow,  adminis- 
trator, and  by  him,  as  the  case  shows,  indorsed 
and  delivered  to  the  pi  lintiff. 

The  defense  is  a  discharge  in  insolvency, 
wbicb  is  admitted  to  have  been  dulv  obtained. 
To  this  it  is  replied  that  the  note  fn  suit  was 

gven  in  renewal  of  a  prior  note  bearing  date 
fore  the  passue  of  the  insolvent  law,  and  is 
not  therefore  af^cted  the  discharge.  The 
note  in  suit  comes  within  the  provisions  of  the 
law;  the  prior  one  does  not.  Which  is  lo  pre- 
vail? It  is  evident  that,  if  the  prior  note  was 
discharged  by  the  later,  the  defense  is  made  out. 

It  is  now  too  well  settled  in  this  State,  that 
taking  a  negotiable  note  in  consideration  of  an 
existing  debt  is  a  presumptive  pavment  of  that 
debt,  to  require  the  cttalionofaulliorities.  Tbis 
presumption  may  be  rebutted,  for  the  parties 
may  make  such  a  contract  in  regard  to  it  as 
they  see  flt.  In  this  case  tfae  facts  atrreed  upon 
show  nothing  tending  to  rebut  that  presump- 
tion. There  was  do  collateral  security  for  the 
first  note.  That  bad  only  the  personal  liabil- 
C62 


-Sup.  Jod.  Ct.  of  Maihb.  1867. 

ity  of  the  defendant;  the  laat  note  had  the 
same.  Theexisteneeof  the  insolvent  law  would 
not  afitect  any  security,  whatever  influeiice  it 
might  have  upon  the  note.  On  the  other  haod, 
the  facts  tend  strongly  to  confirm  the  pe- 
sumptiou.  When  the  new  note  was  eiven  Ibe 
old  one  was  delivered  to  the  maker,  wliicb.  xat- 
explained,  must  be  considered  a  canodlatioD  d 
it.  But£uttaer,and.ifposrible,moreciMielii8ive, 
than  this,  the  pavee  has  indorsed  and  delivered 
the  last  note  to  uie  plaintiff,  thus  treating  it  is 
a  distinct'  and  subsisting  contract.  Tfae  two 
cannot  stand  together  as  separate  contncli. 
The  parties  have  treated  the  first  as  discharged 
and  the  last  as  the  only  one  in  force.  The 
plaintiff  certainly  can  have  no  claim  for  exemp- 
tion from  the  insolvent  law.  He  shows  no  ccn- 
nection  with  the  prior  debt  His  rigfatx  bejfaii 
with  the  purchase  of  the  note  in  suit,  and  he 
can  only  claim  such  rights  as  that  gives  him. 
His  contract  was  made  under  the  insolvent  bw 
and  must  be  subject  to  its  provisioos. 

Judgment  for  dtfendant. 

Peter*.  Ch.  J. .  WaltoB.  "Vir^fij^  Vmtrj, 
and  Foater.  JJ..  conconed. 
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V. 

James  CARVILLE. 

An  Indletment  fbr  laemt  ia  not  bad 
beeanae  the  word  "inceetaou**  is 
spelled  'InoeatODs.** 

<Kennebeo  Decided  December  7, 1887.) 

ON  exceptions  by  defendant.  Overruled. 
The  point  is  stated  in  the  opinion. 
Mr.  L.T.  OaritoB,  Ooun^  Attorney,  tm 
the  State. 

Mr.  J.  H.  Potter,  for  the  defendant. 

Per  Gnrlam: 

In  this  indictment  for  incest  between  father 
and  daughter,  the  word  "incestiunu"  bspdled 
"incestous,"  a  letter  **u"  being  omitted  by 
chance.  It  is,  however,  not  a  f ataiomiaricHi.  ft 
is  not  only  nearly  enough  idem  tonara,  but  the 
spelling  is  not  grammatically  incorrect.  The 
essential  part  of  the  meaning  of  the  term  is  in 
the  noun  "incest,"  a  word  borrowed  from  the 
Latin  laoeuage,  into  which  it  was  imported 
from  the  Greek.  The  adjective  may  not  in- 
correctly be  ince^us,  althou;?h  it  is,  formen- 
ly  the  sake  of  euphony,  spelt  incestuous..  No 
one  could  mistake  its  meaning  in  its  coonec- 
tfon  ia  this  indictment. 

The  other  points  taken  do  not  require  par- 
ticular discussion.  The  more  imporlaDt  ones 
have  been  clearly  settied  in  this  State  in  pre- 
vious decisions. 

Exceptimt  OBOmii^;  judgment  for  tite  IStatt, 


STATE  of  Maine 
Michael  HAUA. 

In  the  absence  of  any^efect  to  a  plea  of 
mianeiner»  ,tbie  pfosriidiiS^Qsaii  rUmm 


JSSi.  Bluiienthal  v.  Mai 

^HiiRr  of  two  qneBtioos  hj  replic»tIon. 

^^)  that  the  defendant  was  m  well 
known  bj  the  luuue  in  the  complaint 
u  by  that  in  the  plea;  (S)  that  the  two 
aaaes  were  pronoaneed  alike.  XToi* 
ther  of  these  qnestiona  is  presented 
br  *  demnrrw  to  the  plea. 
tSaaadahoc  Decided  December  10, 1887.) 

ON  exceptions  bj  the  defendant.  Suatained. 
The  exertions  were  to  the  ruliDg  of  the 
court  sustaininc  a  demurrer  to  a  plea  of  mis- 
Domer.  where  tBere  was  no  defect  lo  the  torm 
of  the  idea. 

Mr.  Georae  E.  Hashes*  for  defendant: 

Tbereaponaentshoula  bavebeeo  diachaxged 
twcaose  there  was  a  fatal  error  in  pleadio^, 
wIkd  the  State  demurred  to  the  plea  of  mis- 
Domer  in  abatement.  The  State  should  have 
filed  a  replication,  and  then  an  issue  of  fact 
abonld  have  been  framed  for  the  jury. 

5  East.  3d  Am.  ed.  p.  205;  Bex  v.  Shake- 
*pniTe,  10  East,  Ist  ed.  87,  note  a;  Rex  t.  8her- 
»Mw,  Gas.  t.  Hardw.  808. 

The  State,  by  its  demurrer,  admits  the  fact 
that  the  respondent  was  misnamed,  and  pro- 
ceeds to  try  him  by  a  name  different  from  what 
be  is  known  by.  It  is  a  weU-eatabliahed  and 
familiar  rule  of  law  that  a  demurrer  admits  the 
facts  well  pleaded. 

Heird.  Cr.  L.  169. 

When  tbe  State  demnned,  the  respondent 
wag  obliged  to  join  tbe  demuirer,  and  be  was 
therefore  unable  to  have  an  imue  framed  for 
tbe  jury  to  decide  whether  there  was  a  mis- 
nomer or  not.  Suppoae  that,  in  tbe  first  case, 
the  State  had  filed  its  replication,  in  reply  to 
the  mimomer  of  the  respondent,  that  he  is  as 
"eU  known  by  one  name  as  another;  this  is  a 
qnestiMiofrepatatioD,  of  custom,  andusue,— 
a  qoestfoo  of  fact  for  tbe  jury,  and  not  of  law 
fortheooort. 

11  Gray.  830. 

Aftiio,  suppose  the  State  bad  filed  its  repli- 
<adoD.  in  reply  to  the  misnomer  of  the  respond- 
eat, that  the  names  are  "idem  tonam," — that 
ilieiiame"Malia"  and"MaUia"  differ  only  in 
spdlinir,  but  have  the  same  sound;  whether 
theyaretbus  sounded  alike  is  a  question  of 
ftct  for  tbe  lurr,  and  ootof  law  (ortiie  court. 

11  Gray,  fes. 

Hr.  Frank  9,  Bnker,  Oountif  Attomey, 
for  tbe  State. 

Virgin,  4,,  delivered  tbe  opinion  of  tbe 
coart: 

The  county  attorney  filed  a  demurrer  to  tbe 
ddendant's  plea  of  misnomer.  No  question  is 
fUKd  as  to  tbe  form  of  tbe  plea,  and  we  per- 
ceive DO  defect  therein.  State  v.  Flemnting,  66 
Me.  142. 

Tbe  demurrer  having  been  sustained  by  the 
jo^,  tbe  defendant  was  found  guilty  on  his 
plea  of  not  guilty.  By  going  to  trial,  be 
waived  no  right  lohis  ezcepdons  on  tbe  plead- 
ing. fitefev.Pitfe!,  (WMclll. 

In  the  ab^nce  of  any  defect  in  tbe  plea  of 
misnomer,  the  State  could  bave  raised  either  of 
two  qnestions  by  replication:  (1)  that  the  de- 
lendrnt  was  known  as  well  by  the  name  in  tbe 
complaint  as  by  that  in  the  plea  {Slate  v. 
Wtrqr.  64  He.  521);  or  (2)  that  the  two  names 
*ae  prenoanced  dike.  Tbe  county  attorney 
1%M. 
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filed  no  replication,  but  demurred,  and  now 
contends  in  substance  that  the  two  names  are 
idem  ionans,  which  is  not  a  question  of  law, 
but  of  fact,  which  tbe  defendant  has  the  right 
to  submit  to  a  Jury.  Bex  v.  Shatmpeare,  10 
East,  87,  and  cases  in  note  a;  OommonweaUh  t. 
Mehan,  11  Qray,  828,  and  cases  there  cited. 

Tbe  result  is:  Sixeptione  ttutained;  verdict 
aet  aside;  judgment  for  the  d^endant. 

Peter*.  Gh.  J.,  Danforth*  Wmlton. 
Foeter«  and  Haakell,  JJ.,  concurred. 


Hymen  BLUMENTHAL 

V. 

MAINE  CENTRAL  R.  R  CO. 

A  raJlroftd  oompany  Is  not  llmble,  mm 
n  common  oarrler,  for  its  failure  to 
transport  merchandise  which  has  been 
claeeked  by  the  owner  m  his  personal 

imnr»se. 

(Kennetoeo  Daolded  Deoemt)er  17, 1887.1 

ON  rejwrt  Judgment  for  d^endant. 
An  action  to  recover  tbe  value  of  a  valise, 
and  merchandise  contained  in  it,  which  was 
checked  as  baggage  by  tbe  defendant's  agent  at 
Bangor,  for  Au^sta,  at  tbe  requeatoftlw  own- 
er, who  did  not  inform  the  agent  of  the  contents 
of  tbe  valise. 
Mr.  F.  E.  Southard,  for  plaintiff: 
While  there  is  acase  which  apparently  holds 
that  pack-peddlers  bave  no  rights  which  rail- 
roads are  bound  to  respect  (see  Btumantie  v. 
FitehAurfi  R.  R.  127  Mass.  832);  and  while  it  is 
conceded  that  the  checking  of  merchandise  by 
a  party  intending  thereby  to  defraud  the  carrier 
01  the  frdgbt  mouN'  creates  no  Ustdifty  as  a 
common  carrier  for  its  Iobs,— It  Is  believed  that 
tbe  circumstances  of  this  case  create  some  lia- 
bility for  which  tbe  defendant  Is  answerable, 
and  bring  it  within  another  and  quite  different 

{)rinciple  from  that  governing  cases  of  actual  or 
egal  fraud,  such  as  Is  spoken  of  in  Michigan 
Cent,  R.  R.  Co.  v.  Oarrow,  78  HI.  818;  S.  C.  24 
Am.  Rep.  248. 

The  learned  editor  of  tbe  American  Decisions, 
in  a  note  to  Sutehingt  v.  Weetem  A  A.  R.  R. 
71  Am.  Dec.  181,  says:  "The  true  doctrine 
seems  to  us  to  be  that,  where  there  is  no  conceal- 
ment on  the  passenger's  part,  and  a  carrier  re- 
ceives and  treats  as  baggage  a  package  which 
be  knows  to  be  merchandise,  be  should  be  lia- 
ble lo  case  of  loss,  although  no  extra  compen- 
sation was  charged  for  its  transportation;  and 
certainly  be  should  lie  liable  if  he  knowingly 
receives  merchandise  and  charge  for  and  car- 
ries it  as  extra  baggage." 

See  Great  Northern  R.  Co.  v.  Shepherd,  » 
Exch.  80;  Sloman  v.  Oreat  Western  R.  Co.  6 
Hun,  646. 

The  baggagemaster  who  checked  the  pack- 
age, so  far  as  the  plaintiff  was  concemed,  had 
authority  to  do  so. 

Periey  v.  N.  7.  Cent.  *  H.  R.  B.  B.  Qf.m 
N.  Y.  874.  See  also  f«oman  v.  Qrent  Wettem 
R.  Co.  supra;  Field,  Corp.  §  198. 

Tbe  action  of  tbe  baggage-master  has  been 
ratified  by  the  defendant.  Upon  the  authority 
of  the  agent  the  defendant  has  raised  no  ques- 
tion, either  by  the  pleadings  car  at  Uie-  time  of  . 
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taking  evidence.  If  it  had  intended  torepudi* 
ate  the  sgeol's  autbority,  it  should  have  doue 
80  long  ago,  and  cauoot  be  heard  to  deny 
such  authority  now.  The  defendant's  silence 
has  nlifled  the  agent's  act. 

3  Kent,  Com.  610;  KeUey  v.  Crawford  County 
Ifat.  Bank.  69  Pa.  429;  Bank  of  I'a.  v.  Reed,  1 
Watts  &Serg.  101;  Ward  v.  Williamt.  26  III. 
447;  S.  C.  79  Am.  Dec.  8>'S,  and  note. 

The  UatuUty  of  this  defendant  is  settled  by 
the  case  of  Miekigan  Cent.  B.  B.  Go.  v.  Gar- 
row,  7S  111.  848;  8.  V.  94  Am.  Rep.  248,  in  which 
it  is  beld  that,  although  the  fraudulent  check- 
ing of  merchandise  as  baggage,  and  its  loss  by 
the  carrier,  does  not  mal^  the  tatter  liable  as  a 
common  oirrier,  yet  that  he  is  liable  as  a  bailee 
without  reward,  or  as  a  mandatary.  That  the 
defendant  owes  to  the  plaintiff  the  duty  of  ordi- 
na.y  care  and  is  responsible  to  him  for  gross 
nwlgence,  is,  I  think,  hardly  to  be  con  iro vert- 
ed. Story,  Ballm.  ^  182. 182  a;  Oogg*  v.  Ber- 
nard. 3  Ld.  Ra;pm.  909. 

Judge  Story,  in  his  work  on  Bailments,  §  278, 
lays  down  the  rule  in  these  words:  "  Where  a 
demand  of  the  thin^  loaned  is  made,-the  part^ 
most  return  it  or  give  some  account  bow  it  is 
lost.  If  be  shows  a  loss,  the  circumstances  of 
which  do  not  lead  to  any  presumption  of  neg- 
ligence on  his  part,  there  the  burden  of  proof 
ought,  perhaps,  belong  to  the  plaintiff  to  estab- 
lish it." 

See  also  Logan  v.  Mathem,  6  Pa,  417;  Bu*h 
V.  Milter,  18  Barb.  482. 

Thecaseof  Beards  ■v.  Richardson,  ll.Wend. 
81;  8.  C.  25  Am.  £>e&  596,  would  seem  to  be  a 
laidlng  authority  upon  this  proposition. 

"  Au  persons  who  stand  in  a  fiduciary  rela- 
tion to  others  are  bound  to  the  observance  of 
good  faith  and  candor.  *  *  *  The  property 

15  in  the  possession  and  under  the  oversight  of 
the  bailee  whilst  the  bailor  is  at  a  distance. 
Under  these  circumstances  good  faith  requires 
that,  if  the  property  is  returned  in  a  damaged 
condition,  some  account  should  be  g^ven  of  the 
time,  place,  and  manner  of  the  injury." 

Cmna  v.  Bennett.  46  N.  T.  490. 

And  the  rule  is  the  same  where  tbe  property 
is  not  returned  at  ali. 

Boiea  v.  Hartford  eft  N.  H.  B.  B.  Go.  87  Conn. 
272.    Bee  Camden  <£  A.  R.  R.  Co.  r.  Baidavf, 

16  Pa.  67;  8.  C.  65  Am,  Dec.  481;  Clark  v. 
Bpenee,  10  Watts,  885: 2  Kent,  Com.  687;  MiU$ 
V.  OUbreik,  47  He.  820;  8.  C.  74  Am.  Dec.  437; 
Schoul.  Bailm.  26,  note;  Schmidt  v.  &ood,  fl 
Wend.  268;  8.  C.  24  Am.  Dec.  148.  And  sec  a 
very  elaborate  note  on  p.  158;  Funkhoueer  v. 
Waaner,  63  111.  59. 

Mewra.  B»ker.  Baker,  Cornish,  for 
defendant: 

"The  ordinary  contract,"  says  Mr.  Ghi^ 
Jwttite  Gray,  "made  by  a  railroad  corp(Hration 
with  a  passenger,  by  the  sale  and  purchase  of  a 
pBSBenger  ticket,  is  for  the  transportation  of  the 
passenger  and  of  his  reasoaable  personal 
bag^ige;  and  the  corporation  is  liable  as  a  com- 
mon carrier  for  such  personal  baggage  only, 
and  not  for  merchandise  delivered  oy  tbe  pas- 
senger as  baggage,  without  dear  proof  of  an 
agreement  to  that  effect." 

BluvtantU  v.  FiUhburg  B.  B.  Co.  127  Mass. 
822.  To  the  same  effect  are  CoUinM  v.  Boston 
AM.R.B.  10  Cush.  606;  8tim»on  v.  Omneeti- 
cut  B.  B.  B.  Oa.  W  Mass.  88;  Cbntwf^  t. 

064 


-Stir.  JuD.  Ct.  or  MxtNii.  1887.  j 

Warren,  106  Mass.  146;Trti«»nv.  Grand  Trunk 
R.  Co.  56  Me.  60;  8mith  v.  Boston  A  M.  B.  S.\ 
44  N.  H.  880;  Maerov}  v.  Great  Weatem  B.  Ctt.  \ 
L.  R.  6  Q.  B.  619;  CahtU  v.  London  JT,  W. 
B  Go.  10  C.  B.  N.  8. 164;  EuteMno»  t.  West  \ 
emAA.B.B.i5  Oa.  61;  8.  G.  71  Am.  Dec  ! 
166,  and  note,  158,  wberea  long  list  of  citatioiv  : 
sustaining  this  principle  may  be  found.  I 

An  a  matter  of  law  it  is  well  settled  that  nei- 
ther a  special  agreement  can  he  proved,  not  a  | 
respoDsit^lity  created,  by  evidence  that  tbe  : 
package  delivered  by  the  passengers  as  baegage  \ 
IS  of  such  form  and  appearance  w  to  rmie  t : 
doubt,  suspicion,  or  inference  X\ML  it  contains  ; 
merchandise.  I 

Stimaon  v.  Oonneeticut  B.  R.  R.  Co.  »8  Mam.  j 
83;  AUing  v.  Boston  &  A.  R.  R.  Co.  186  MaSD.  I 
\%\\  Mick.  Cent.  R.  B.  Go.  v.  Camw,  78  HI  i 
818;  &  C.  24  Am.  Kep.  218;  CahOl  t.  Londm  \ 
AN.  W.B.  Co.  10  C.  R  N.  8,  164;  Be^ast  ^ 
B.ete.BCM.  r.  JTqw,  9  H.  L.  Cas.  S5& 

No  obligation  rests  upon  the  carrier  of  pas-  , 
sengers  to  in<iuire  as  to  the  contonts  of  a  trunk  I 
or  valise  delivered  as  baggage  by  a  passniger.  i 
He  has  a  right  to  assume  that  it  contains 
nothing  but  personal  baggage.  Tbe  travder  I 
represents  by  implication  tbat  it  contains  no 
property  not  included  within  that  class  or  dee-  \ 
cription.  I 

hunlapv.  International  8.  B.  Co.  98  Mass.  I 
871;  Haines  v.  Chicago,  St.  P.  M.  A  O.  B.  B  \ 
29  Minn.  160;  8.  C.  43  Am.  Rep.  IM;  MieU- 
gan  Cent.  B.  B.  Go.v.  Carroa,  73  HI.  348;  8.  C.  ! 
24  Am.  Rep.  248;  Gollijis  v.  BostonAM.  R.  B.  ; 
10  Cush.  506;  AlUngy.  Boston  A  A.  B.  B.  Co.  ' 
136  Mass.  121. 

Nor  can  such  responsibility  be  Cftated  by  ; 
mere  evidence  of  a  custom  of  paiiring,f  ri  : 
to  take  with  them,  and  of  railroad  companies  ; 
to  carry,  similar  packages  as  personal  banage.  \ 

Stimson  v.  Connecticut  Hiver  B  B  98  Mass.  I 
88;  fimith  v.  Boston  <fi  Jf.  J2:  /iL  44  N.  H.  835;  I 
Michigan  Omt.  R.  B  v.  Carrots,  tupra;  AX-  \ 
Ung  V.  Boston  A  A.BR.  Co.  126  Han.  121;  ! 
Btumantie  v.  ^tMurg  A  A  Cl».  1S7  Mam. 
822. 

Emery,  J.,  deltvered  the  <^nkm  of  Uie 

court: 

The  plaintiff's  story  Is  sabatantially  as  f<4- 

lows: 

Just  before  the  morning'  train  ms  kavins 
for  Augusta,  he  was  at  the  Baogor  station  « 
the  Maine  Central  Railroad  Compaiw  (tbe 
defendant), with  a  large  valise,  around  which  an 
oilcloth  cover  was  strapped  with  a  common 
shawl-strap.  This  valise  contained  no  person- 
al baggage  for  use  upon  a  journey,  but  only 
merchandise  for  sale.  He  purchased  of  the 
company's  ticket  agent  a  passengcx-  ticket  for 
Augusta;  and  then,  having  his  ticket  in  his 
band,  took  the  valise  to  the  iHu^gage-maater. 
and  asked  him  to  check  it  for  Waterville,  and 
recdved  from  him  a  check  therefor.  He  did 
not  inform  the  baggage-master  of  the  contents 
of  the  valise,  but  held  the  passage  ticket  ao  it 
could  be  seen.  The  baggage-master  made  no 
inquiries. 

The  plaintiff  went  to  Augusta  on  tbe  ssiae 
moraine  train,  giving  up  his  passage  ticket  to 
the  conductor.  A  few  days  later  he  preseatad 
his  bauage  f^eck  to  tbe  bogsage-masteroftbe 
rsOroM  comnuir  at^Wf^r^Lk^  bat  his  valisB 
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cvold  not  be  found  there.  He  has  made  no  tn- 
qnHes  at  Bangor,  and  has  made  no  other  effort 
to  find  bis  vauae.  He  has  now  brought  this 
action  against  the  railroad  company  to  recover 
tbe  nlue  of  the  mercbandlae,  alleging,  as  a 
cun  of  action,  its  obUgation  to  traiunx>rt  the 
maduadfse  auely.  and  Its  fallaie  to  cfo  so. 

The  plaintiiTB  purchase  of  a  passage  ticket 
eotiUed  him  to  safe  transportation  of  himself 
and  his  personal  bageage  on  the  same  train. 
It  entitled  him  to  nothing  else.  Tbe  company 
was  thus  a  Oder  that  obligation,  but  under  do 
other  obligation  to  him.  There  was  created 
no  obligatfon  to  transport  the  plaintiff's  mer- 
chandiae.    Wilmm  t.  Grand  Trunk  B.  Ch.  56 

Mem. 

By  going  as  he  did  with  his  valise  to  the 
baggage-master,  and  asking  for  a  baggage 
check  for  WaterrlUe,  without  stating  tbe  con- ! 
tents  of  the  valise,  he  evidently  meant  tbe  bog- 
jpge-master  to  believe  that  he  was  intending 
lotate  pasMge  on  the  train  then  about  to  leave, 
■nd  that  the  nliae  contained  only  perranal  bag- 
!9ge,  rach  as  he  was  mtitled  to  take  with  hi m  as 
1  pasaeneer.  Tbe  check  was  given  him  in  that 
bHief.  He  thus  committed  a  fraud  upon  the 
mmpany  to  obtain  free  transportation  of  bis 
mercbandise.  His  fraud,  however,  did  not 
impose  upon  tbe  company  aucb  an  obligation, 
lu  bax^ge-master  received  tbe  valise  upon 
the  impflea  assurance  of  the  plaintiff  that  it  con* 
tained  personal  bavgage  only.  If  that  assur- 
aDoe  waa  false,  and  the  valise  contained  no  per- 
ontl  bagpige,  neither  the  baggage-master  nor 
tbe  company  were  bound  to  forward  it,  though 
they  bad  received  It. 

Tbe  plaintiff  further  testified,  however,  that 
other  baggage-masters  of  tbe  same  company  at 
other  alationB  knew  the  usual  contents  of  the 
vaUn.  and  he  now  urges  that  the  oompany 
tbm  bad  notice  of  the  contents  at  the  time  it 
was  received  by  the  Bangor  baggage-master. 
N'otice  to  o.ther  bagcajje-masters,  at  other  times 
aod  other  places,  of  matters  existing  only  at 
thoae  times  nod  places,  cannot  affect  the  com- 
pany  at  this  time  and  place,  where  its  only  eyes 
ears  io-thia  matter  were  those  of  its  Ilan.gor 
iMKgage-master.  The  other  ba^^ge-masters 
lisa  nothing  to  do  with  the  Bangor  station, 
and  were  not  servants  of  the  company  there. 

Of  course  tbe  baggsge-master.  having  re- 
<«iTed  the  valise,  could  not  lawfullv  tbrow  it 
swtT,  destroy  it,  or  convert  it;  and  if  he  or 
uy  of  the  company's  servants  has  done  so,  (he 
Gtniqian^  may  be  liable  therefor.  There  is  no 
meh  evidence  in  this  case,  however. .  The  va- 
lue may  still  be  at  Bangor  waiting  for  tbe  plaln- 
liff  to  remove  it.  or,  if  lost,  may  have  been  lost 
rilhoot  fault  of  the  company.  This  action  is 
for  fsilare  to  transport  suely,  and  the  evidence 
does  not  show  auy  such  obhgatlon  on  the  com- 
pany. 

Judgment  for  defendant. 
PatttTB,  Ch.  «/.,Walton.DMforth,Vir' 
(fait  and  Foster,  J  J.,  coociirred. 


Silas  A.  8EILLIN 

C0II7  MOORE  and  I>welling  House. 

1.  Vben  a  hwtldlng  is  ereeted  by  a  pei^ 
•DO  in  poaseralon  of  the  land  ander  a 
IXi. 
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bond  for  a  deed*  the  building  becomes 
a  part  of  the  realty. 
3.  Such  building  and  lot  should  be  at- 
tached as  real  estmtet  to  anforee  a 
lien  claim  thereon  for  labor  in  its  erec- 
tion. 

I       (Piscataquis  Decided  December  20. 18ST.) 

ON  report.    J'udgment  for  claimant. 
Assumpsit  for  labor  in  erecting  a  build- 
ing, against  tbe  contractor,  and  to  enforce  a 
lien  upon  the  building.   William  Paine,  tbe 
alleged  owner  of  the  building,  appeared  u^n 
a  summons  from  the  court,  claimed  the  build- 
ina  and  lot,  and  was  mwle  a  party  to  tbe  suit. 
The  facts  are  stated  in  tbe  opinion. 
Mr.  J,  F.  ^ra«ae,  for  plaintiff: 
Tbe  proper  certiflcate  of  the  amount  due  tbe 
plaintiff  was  filed  in  tbe  clerk's  office  of  tbe 
town  of  MonsoD.   This  was  a  sound  founda- 
tion for  the  action. 
JUcfcer  V.  Jog,  73  Me.  107. 
If  the  town  derk  did  not  perfect  his  record 
in  accordance  with  the  facts,  be  bad  the  au- 
thorltv  to  amtfud  it  at  a  subsequent  time. 

Wfltfs  V.  BatteUc,  11  Mass.  477:  Chamberlain 
V.  DoiKT,  IS  Me.  466;  Prince  v.  SkiUin,  71  Me. 
361;  Spauld.  Pr.  825.  and  cases  there  cited. 

Tbe  officer's  return  is  conclusive  In  all  ac- 
tions except  those  in  which  the  officer  is  a 
parly. 

WeaereU  v.  Svfffte$,  45  Me.  6S;  Darting  v. 
Dodge,  86  Me.  870;  Dutton  v.  SinanoM,  65  Me. 
586;  BoU  v.  Burru-H,  11  Mass.  165;  Campbell  v. 
Webster,  16  Gray,  2tj. 

In  various  ways  Paine  consented  to  (his 
work.    This  makes  the  lien  good  against  him, 
although  the,  contract  wns  made  with  Colby 
Moore. 
Merae  t.  Dole,  78  Me.  858. 
This  f»se  is  within  the  nde  laid  down  in 
Bine*  v.  Bachelder,  62  Me.  95.    The  court  here 
decided  that  where  one  who  has  bargained  for  a 
parcel  of  real  estate,  and  faUed  to  pay  for  it,  has 
erected  buildings  thereon  by  tbe  consent  of  the 
owners  of  tbe  realty,  such  buildings  are  his 
personal  property.  * 
An  agreement  giving  a  right  to  remove  a 
dwelling-house  which  u  put  upm  the  land  of 
others  may  be  Implied  from  circumstances. 
14  Allen,  124. 

When  the  owner  of  land  has  given  permis- 
sion to  another  person  to  erect  a  building  upon 
bis  land,  to  be  held  and  ea^yed  as  personal 
property,  if  such  permission  is  given  b^ore  the 
building  is  erectea,  the  building  is  not  a  part  of 
the  realty. 

Oibba  7.  Eateif,  15  Oray,  587,  and  cases  there 
cited;  4  Mass.  514;  5  Pick.  487;  8  Pick.  403;  8 
Cush.  190;  1  Gray,  578;  7  Allen.  187. 
Mr.  Henry  Hudson,  also  for  plaintiff: 
No  lien  was  given — only  when  the  building 
became  a  part  of  tbe  realty.  This  Act  was 
amended  by  Rev.  Stat.  1841,  chap.  126,  87, 
88. 

By  Rev.  Stat.  1871.  chap.  91,  §38,  all  persons 
who  performed  by  consent  of  tbe  owner  have  a 
lien;  and  such  lien  attaches  to  sxid  building 
and  land,  if  real  estate;  and  to  such  building 
only,  if  personal  property. 
Dvxtin  V.  CroAy^  76  Me.  76. 
Section  38  of  1871  was  amended  bx^b.  Ada 
1876,  chap.  140,  so  that  tte^rii©i8|rVb900we 
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unless  the  owner  gives  written  notice  that  he 
will  not  be  responsible. 

The  law  of  1688  (Ber.  Stat.  chap.  SI,  §g  80- 
84)  is  eMentially  word  for  word  with  that  of 
1871,  with  the  exception  of  the  amendment  of 
1876. 

Bouvier  says  that  "consent  is  either  express 
or  implied:  express  when  it  is  given  viva  voce 
or  in  writiof!:;  implied  when  it  is  maaifested 
by  signs,  actions,  or  facts,  or  bv  inaction  or 
Hience,  which  ndse  a  pmumptkMi  tliat  tlie 
coDBent  has  been  siven. 

Consent  may  be  Implied  from  such  know- 
ledge and  acts  aa  appear  in  this  case. 

Sbrte  v.  Bole,  78  He.  868;  Weekt  y.  Waleott, 
15  Gray,  54;  Hilton  v.  MerHU.  106  Mass.  530; 
DflDMV.  Sumjjftrci/,  113  Mass.  818;  Worthenv. 
Cleaveland,  139  Mass.  578. 

The  case  also  shows  that  Paine  made  a  writ- 
ten contract  with  Moore  to  build  this  house. 
When  he  did  that  he  thereby  empowered  Moore 
to  employ  the  necessBry  workmen  to  execute 
said  contract;  and  the  labor  of  such  workmen 
was  performed  by  the  consent  of  Paine,  neoes- 
sarily  implied  from  the  contract  under  which 
said  DOUse  was  built 

Parker  v.  BeU,  7  Oray.  480;  mUon  v.  Mer- 
ritt,  106  Mass.  680;  WorOm  v.  CUaxOajid.  130 
Mass.  578;  Davit  v.  Hvmphreif,  112  Mass.  814. 

It  seems  that  the  land  was  sold  by  each  and 
all  the  parties  with  a  superadded  agreement 
that  building  were  to  be  erected.  If  such  was 
Uie  case,  it  is  clear  that  the  pltdntiff  has  a  lien 
OD  said  house. 

Hilton  V.  MerriU.  106  Mass.  580;  Wort/im  v. 
dtmeland,  ISO  Masa.  678;  Ihtia  r.  Humphry, 
113  Haas.  814;  DuwUn  t.  Cfrvafry,  75  He.  75; 
Dame  t.  Dame,  88  N.  H.  4^. 

To  sustain  the  position  that  such  dwelling- 
house  is  personal  property,  I  cite  the  following 
cases: 

First  Parish  of  Sudburv  v.  Jonet,  8  Cush. 
190;  Wdiev.  Banieter,  4  Mass.  514;  Howard  v. 
Fmenden,  14  Allen,  138;  SimeU  v.  Bieharde, 
10  Me.  481;  S.  0.  11  Me.  874;  Jaeett  v.  Pat- 
ridge,  13  He.  360;  Osgood  T.  Howard,  6  He.  463; 
Rinea  v.  Baehelder,  63  Me.  90;  Duatin  v.  Oro^, 
75  Me.  75;  Davis  v.  Humphrey^  113  Haas.  818; 
Dame  v.  Dame.  88  N.  H.  439. 

The  certificate  made  and  filed  in  the  town 
clerk's  office  at  Mooson  was  sufficient,  and  con- 
formed  to  the  law. 

Rieker  v.  Joy,  73  He.  106. 

The  description  of  the  premises,  a  dwelHng- 
houae,  in  said  certificate  was  suflBcient. 

Rirker  v.  Joy,  supra;  Parker  v.  BeU.TQtm, 
439. 

The  original  certificate  shows  that  it  was 
duly  filed  in  the  town  clerk'a  office  and  re- 
corded.  This  Is  suflScient. 

Ames  y.  Phelpa,  16  Pick.  814;  PhUl.  Hech. 
Liens,  ^  866;  Tlivsy  v.  Jenks,  15  Pick.  M5; 
FvUer  t.  Cunningham.  106  Mass.  449;  Wood 
T.  Simons,  110  Mass.  116. 

The  recording  of  the  certificate  was  sufficient 
recordmg,  and  if  the  clerk  omitted  to  affix  his 
name  to  the  record  he  had  a  right  ao  to  do 
afterwards. 

Wood  T.  Simons,  svpra. 

The  officer's  return  upon  the  writ  is  the  only 
evidence  of  a  valid  attachment  of  the  property. 

Drake,  Attach.  6tL  ed.  g  386  ay  CbrMMt  t. 
/^twtwm, 69 Me. 488;  Beaaegr.  FoK,TSHe.S18. 
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In  Darling  v.  Dodge,  86  Me.  872,  the  cooil 
says  that  "  the  return  of  the  officer  is  the  evi- 
dence that  property  reffflied  to  therein  has 
been  aUached." 

The  return  of  the  officer  on  the  writ  n  can- 
elusive,  and  the  owner,  William  Pnine,  is  et- 
topped  to  deny  it,  and  cannot  oontandict  said 
return  in  this  action.  If  eaid  return  is  false, 
bis  remedy  is  against  the  officer. 

Bott  V.  Burnelt,  11  Mass.  1S6;  Bean  t.  Par- 
ker, 17  Maes.  600;  Whitaker  v.  Sumner^  7  Pick. 
55S;  Pullen  v.  Haynea.  11  Gray,  870;  CaatpheU 
v.  Webster,  15  Gray,  39;  State  v.  Leaeh,  60  Me. 
74;  Sati^yer  T.  Harmon,  186  Mass.  416;  Baktr 
V.  Baker,  135  Mass.  7;  Bamford  v.  Metcin,  7 
Me.  19;  Huntreaa  v.  Tiney,  88  Me,  241;  Trvt 
V.  Emery,  67  Me.  88;  ^naon  v.  Snow,  10  Me 
3S5;  Sykes  v.  Ke<Uing,  116 Haas.  619;  Amay. 
Phdpa,  18  Pick.  814. 

The  caae  of  DvUon  v.  SimmMu,  65  Hie.  6B& 
does  not  controvert  any  .of  the  posbicRia  ben 
taken  and  sustained  by  the  various  opinions  of 
the  court,— only  so  far  that  the  certificate  of  the 
officer  filed  in  the  registry  of  deeds  mar  be  ad- 
mitted to  contradict  the  return  on  the  writ 
But  it  would  seem  from  the  opinion  in  jljiMtv. 
Phelps,  18  Pick.  814,  that  the  MmasacfaonttJ 
court  does  not  hold  even  that. 

In  Meed  v.  Aeton.  120  Haaa.  ISl.  the  court 
says:  "  The  cleA's  office  may  be  hw  dweOfng- 
hoiue. "  I 

The  failure  of  the  clerk  to  make  the  proper 
entries  will  not  defeat  the  attachment. 

Sykes  v.  Keatina,  118  Mass.  510. 

Messra.  E»hrai»  Flint,  A.  O.  L^roke. 
and  W.  E.  ParsoBfl,  for  Wm.  Paine: 

It  Is  ime  that  Rer.  Stat.  chap.  01.  $  81.  pro- 
vides that,  "if  the  labor  or  materials  were  not 
furnished  \^  a  contract  witii  the  owner  of  the 

Oroperty  affected,  the  owner  mav  prevent  racb 
en  for  labor  or  materials  not  toen  perfcnvwd 
or  furnished,  b;^  ffi^Qg  written  notice  to  tbt 
person  performing  or  furnishing  the  same  that 
he  will  not  be  responsible  therefor."  Tbisaer 
tlon  is  appli^ble  to  an  owner  for  whom  or 
whose  procurement  a  building  is  erected  vpim 
land  in  which  he  has  an  attachable  interest,  and 
to  a  mortgagee  who  takes  his  mortgage  after, 
and  not  before,  theexecutiooof  thecoutnctua 
der  which  the  lien  is  claimed. 
See  Morse  t.  Dole.  78  Me.  861. 
As  held  in  Weabfote  t.  Wiium.  198  Han.  106. 
and  La^am  v.  JiorUm,  71  He.  88,  the  reUtiooa 
between  the  owner  of  land  and  Uie  penoa  erect 
ing  a  building  thereon  "  more  neariy  resemble 
those  existing  between  mortgagor  and  iiK»t- 
gagee,  in  which  case  any  addiaons  made  or  fix- 
tures annexed  to  the  realty  enure  to  the  heni^t 
of  the  mortgagee." 

But  even  if  the  plaintiff  at  any  time  bad  a 
Uen,  it  could  have  oeen  enforced  i»ly  tgr  an  at- 
tachment of  the  property  aa  real  estate,  as  an- 
thoritatively  settled  in — 

Hemenieay  v.  Cutler,  51  Me.  407;  Poorv.Oat- 
man,  104  Blass.  800;  Weatgate  v.  !««>■,  ISP 
Mass.  304;  Hinkley  A  B.  1.  Go.  v.  &aek,  70  Me. 
478;  LaiAam  v.  Norton,  71  Me.  88;  D*^n 
V.  Oroaby,  76  H&  76;  1  Waahb.  Real  ProfL 
chap.  1. 

As  stated  by  Parker,  Ch.  in  WOiam  r. 
Amirry,  14  Mass.  80:  "  A  statute  title  moit  al 
ways  be  perfea;  that  u.  every  thing  which  Um 
law  deems  et^tn^^Ui^t^t^;^^  tbepjo|- 
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of  one  to  aatMbar  muttaiivear  of  leooid  to 
hmbMD  dooe." 

mbM  V.  Buekmam.  71  Me.  547. 

Tbe  failure  of  the  town  clerk  to  Dote  on  a  cer- 
tificate of  attachmeDt  the  time  of  receiving  it, 
to  ester  it  in  a  suitable  book,  and  to  keep  it  on 
Sle.  woald  be  fatal  to  the  validity  of  an  attach- 
ment; and  tbe  record  is  tbe  oqItI^^  evidence 
that  the  derk  ha*  performed  lus  duty  in  rela- 
tion to  nich  oertillcate.  Tbe  officer's  return  is 
trima  facie  evidence  of  what  he  has  stated  to 
bare  been  done,  as  held  in  Button  v.  Simmota, 
SS  Me.  588,  and  Beuey  v.  Vote,  78  He.  217. 

Evidence  of  an  inferior  nature,  which  sup- 
pom  evidence  of  a  bieber,  in  existence,  and 
vliidi  may  be  had,  duul  not  be  admitted, 

VmmmWMtth  v.  Kiniton,  4  Ham.  646;  Wa- 
krman  v.  A)Mn»7n,  6  Masa.  808;  Taunton  tfe  8. 
B.  Tnrm.  Corp.  v.  Whiting,  10  Mass.  827. 

Tbe  old  and  familiar  rule  of  law  la  "that  pos- 
itive proof  is  always  required  when  from  tbe 
nature  of  the  case  It  can  be  bad." 

I  Stark.  £t.  p.  DUO;  1  Gieenl.  Ev.  chap.  4, 
SB2. 

The  foDowing  cases  died,  relating  to  certJIl- 
catea  of  attachments  of  real  estate  and  the  filing 

of  tbe  same  in  tbe  office  of  re^try  of  deeds, 
m  claimed  to  be  applicable  to  certiQcatea  of 
tbe  attachment  of  personal  property  required 
to  be  filed  Id  tbe  office  of  town  clerk: 

KtndaU  v.  Irving,  49  Me.  841;  Dxttton  v.  Sitn- 
wu,  S5  Me.  S88:  Beuey  v.  Vote,  73  Me.  317. 

hismiethat  Rev.  Stat.  chap.  01,  §80,  pro 
ndes  that,  "if  the  debtor  baa  no  legu  interest 
In  the  land  on  which  the  bunding  is  erected, 
tbe  Uen  attaches  to  tbe  building  and  may  be  en- 
forced as  before  provided."  But  tfais  statute 
fta  ^ply  only  where  the  debtor  is  owner  of  tbe 
buiUitiaa  persoftil  property  by  virtue  of  a  con- 
tnctwiib  tbe  owner  of  the  land;  and  if  not 
oned  under  such  contract  the  Indlding  must 
be)oD)r  to  the  owner  of  tbe  land,  and  can  be  at- 
tached only  as  real  estate. 

Ihain  V.  Orothy,  75  Me.  75,  and  eases  above 
dted  in  this  connection. 

Id  Orocker  v.  Pierce.  81  Me.  188.  the  court 
ttys:  "An  attachment  can  operate  only  upon 
tbe  rights  of  the  debtor  existing  at  the  time  It 
waa  made.  No  interest  sub3equently  acquired 
1^  the  debtor  can  in  any  manner  be  affected  1^ 
tbe  retnm  thereof,  when  none  was  in  him  at 
dte  time.  If  the  levy  of  an  execution  would 
wt  be  effectual  to  pass  any  title  to  the  creditor 
at  tbe  time  of  tbe  return  of  the  attachment  upon 
tbe  original  writ,  the  latter  conld  have  no  ef- 

AlK>«e  J9rwttv.  T^jwm,  46 Me.  480. 

Ubbcy,  J.,  delivered  the  opinion  of  tbe 
rourt: 

"TbecoDtention  between  the  plaintiff  and  Wm. 
I^tDDe,  claimant  of  the  property,  lawhetherthe 
[^intiff  is  entitled  to  a  Judgment  against  tbe 
bouse  described  in  his  writ,  for  the  lien  claimed 
by  him. 

Tbe  evidence  repented  fully  establishes  tbe 
lollawiog  facts:  In  March.  1884,  one  Chapio 
pOTcbued  the  land  known  as  tbe  Cusbman 
fum,  in  UoDson,  of  Lucinda  Cushman,  paying 
«r  a  put  of  the  price  airreed  upon,  and  taLinii; 
a  bond  for  a  deed  on  the'  payment  of  the  bal- 
■occ  at  tfanes  stipulated.  It  was  understood  be- 
<*«o  the  parties  that  Ghairin  might  take  pos- 
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aesdon  of  the  land,  and  sell  it  in  lots  for  the 
erection  of  dwelling-houses.  Afterwards,  In 
the  spring  of  the  same  year,  Cbapin  contracted 
with  one  Penny  to  sell  him  a  part  of  the  land, 
and  give  him  a  deed  when  he  nutde  payment 
of  the  price  as  agreed.  In  tbe  same  season 
Fenny,  oy  parol  agreement,  sold  a  port  of  tbe 
land  which  be  bought  of  Cbapin  to  Paine,  the 
claimant.  It  was  understood  between  all  tbe 
parties  that  tbe  purchaser  might  build  on 
tbe  land  as  if  it  was  his  own;  but  there  was  no 
agreement  or  understanding  between  them  that 
tbe  buildings  should  be  the  personal  property 
of  the  builder  and  might  be  moved  off  by  him. 
It  was  the  ordinary  case  of  contract  for  the  pur- 
chase of  land  with  a  bond  for  a  deed,  the  pur- 
chaser to  have  the  right  to  enterinto  possession 
at  once  and  erect  buddings. 

Id  such  case  the  buildings,  when  erected  and 
attached  to  tbe  land,  become  a  part  of  the  realty, 
and  tbe  legal  title  to  them  is  in  tbe  owner  of 
tiieland.  BemenwayvAMtler,  61  Me.  ^l;Lajh 
ham  v.  Norton,  71  Me.  88. 

The  plaintiff  worked  on  tbe  house  for  the  de- 
fendant, Moore,  who  biult  it  contract  for 
Paine,  in  the  fall  of  1884. 

December  13.  1884,  (Cbapin  paid  the  balance 
of  tbe  purobase  money  and  took  a  deed  from 
Mrs.  Cusbman;  and  December  18, 1884,  Cbapin 
conveyed  to  Peony,  who  convn^ed  to  Paine 
June  17,  \mt. 

Tbe  house  was  real  estate,  and  the  plaintiff 
so  claimed  It  when  he  filed  his  lien-claitn,  Jan- 
uary 1,  1886,  In  Hie  office  of  the  town  clerk. 
After  describing  tbe  buildings  in  language  suf- 
ficient, if  in  a  deed,  to  convey  the  house  and 
land  on  whlcb  it  stood,  be  says:  "For  which  I 
claim  a  lien  on  said  buildings  and  the  land  on 
which  the  same  are  situated. 

If  the  plaintiff  had  a  lien  for  his  work,  as  be 
claims,  as  against  Poine,  it  was  on  the  hoiue 
and  lot,  and ,  to  preserve  and  enforce  It,  the  bouse 
and  lot  should  have  been  attached  as  real  estate; 
but  the  officer  did  not  return  bis  attachment  to 
Uie  registry  of  deeds  in  the  county,  but  returned 
it  to  the  town  clerk  of  MonsoD,  as  an  attach- 
ment of  personal  property.  For  this  reason  tbe 
plaintiff  cancot  have  Judgment  for  his  lien;  and, 
as  this  is  fatal,  It  is  unnecessary  to  consider  tbe 
other  grounda  of  defense. 

Judgment  againtt  Moore  for  the  turn  claimed. 
Judgment  for  lienon  the  houte  denied. 

Paters.  Ch.  J.,  Walton,  Duiforth. 
Emery,  Foster,  and  HMkell,  JJ...  con- 
curred. 


Benjamin  THATCHER 
r. 

Gewge  £.  WEEKS  H  at. 

1.  An  ofleer  arrested  a  person  for  vio- 
lating a  city  ordinance  by  beating*  a 
dnun.  He  took  and  detained  the 
drum.  He  believed,  and  had  reason  to 
believe,  that  if  he  restored  tbe  drum  to 
the  offender  the  ordinance  would  be 
again  violated.  Heldt  that  tbe  offlcer 
was  not  Justified  in  detaining  the  dram 
after  the  trial. 

2.  In  such  a  case,  after  demand,  trover 
may  be  sialntained  against  the  officer 
for  the  Talne  of  the  wasa.  i 
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ON  excepdoDS  by  plaiatifl.  Stutaitud. 
Trover  agattist  the  mayor  and  dtjr  mar- 
flbal  of  AuKUBta. 
The  opinion  states  tlie  facts. 
Mr.  Kelvin  S.  Holway,  for  plaintiff: 
If  an  officer  who  makes  an  arrest  takes  money 
or  goods  because  he  bdieves  them  to  be  con- 
nected  with  the  supposed  ciinw,  be  holds  such 
property  subject  to  the  order  of  the  court  by 
which  the  alleged  offense  is  to  be  investigated. 
Bish.  Cr.  Proc.  §  218. 
If  such  an  officer  retains  such  property  after 
a  time  sufficient  for  submitting  it  to  the  juris- 
diction of  ibe  proper  court,  his  only  defense  to 
an  action  of  trover  brought  by  the  rightful 
owner  is  by  producing  an  order  from  such 
court. 

BuUock  V.  Dunlap.  L.  R.  2  Ezch.  D.  48,  10 
Eng.Rep.  868;  Bxparte  Craig.i  Wash.C.C.TlO. 

An  officer  who  seizes  burglar's  tools  does  not 
retain  them  for  the  reason  that  he  has  a  right 
to  hold  them  so  long  as  attending  existing  cir- 
cumstances continue  to  afford  reasonable 
ground  that  he  would  use  them  for  the  purpose 
ctf  committing  that  crime  immediately  if  they 
were  restored  to  him. 

Common  drums  do  not  have  that  special 
adaptability  to  criminal  acts  tluU  kits  (H  bur< 
glar's  tools  possess,  and  comparisons  of  them 
are  odious  and  unjust. 

Mr.  A.  M.  Goddard,  for  defendants: 

In  order  to  support  this  action  the  plaintiff 
must,  at  the  time  of  the  conversion,  have  had 
a  complete  property,  either  general  or  special, 
In  the  chattel;  and  also  the  actual  possession, 
or  the  right  to  the  immediate  possession,  of  it. 

1  Chitty,  PI.  p.  148.  and  cases  there  cited. 

Plaintiff  must  have  right  of  present  possession 
as  well  as  right  of  property. 

33  Pick.  585;  8  Pick.  258;  9  Pick.  156;  Ame* 
v.  Palmer,  42  Me.  197;  7  T.  R.  9. 

At  the  trial,  the  plaintiff  hinted  that  bedeemed 
this  ordinance  unconstitutional,  as  being  in 
conflict  with  art.  1.  S  8.  of  the  Constitution  of 
Maine.  Donnhoe  v.  RiehardM,  88  Me.  879.  fully 
covers  this  point. 

SpatdtTtg  V.  Preston,  31  Vt.  9,  is  a  parallel 
case  to  this,  and  there  the  Judges  express  sur- 
prise that  the  plaintiff  had  presumed  to  bring 
such  an  action. 

Emei7,</'.  .delivered  the'opinlon  oHhe  court: 
One  of  the  defendants  was  the  city  marshal 
of  Augusta,  snd  bad  arrested  the  plaindff  for' 
violation  of  a  city  ordinance  in  beating  drums. 
The  case  does  not  show  what  the  officer  did  with 
his  prisoner,  but  we  ma^  assume  that  he  did  bis 
duty  and  took  bim,  within  a  reasonable  time, 
before  the  proper  court  for  trial.  We  may  also 
assume  that  the  court  duly  disposed  of  the 
charge.  At  the  time  of  the  arrest  the  officer 
also  took  from  tbe  plaintiff  the  drums,  and  bad 
kept  them  for  some  time  over  three  months 
when  tbe  plaintiff,  after  demand,  brought  this 
action  of  trover  for  their  value.  The  officer 
did  not  bring  tbe  drums  before  any  court  or 
magistiate.nor  did  he  obtain  an_y  order  or  decree 
from  any  magistrate  as  to  their  disposition.  . 

Tbe  officer  (tbe  defendant)  claims  It  was  no 
part  of  his  duty  so  to  do.  He  claims  that,  for 
the  purpose  of  preventing  any  further  viola- 
tion of  the  tity  ordinance,  be  could  lawfully 
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take  the  drums  thus  being  unlawfully  use^ 
and  could  lawfully  detain  Uiem  in  bis  own  poa 
session,  so  long  as  he  had  reason  to  believe,  aol 
did  believe,  that  the  plaintiff  would  i  tnmediatelf 
again  use  the  drums  in  the  same  unlawful  maB-| 
ner,  if  restored  to  him.  The  princif^  thus  coa-i 
tcmded  for  by  the  officer  would  enable  Imn  l» 
detidn  the  team  ot  a  person  arrested  for  too' 
fast  driving,  so  long  as  he,  the  officer,  believed  | 
with  reason  the  owner  would  immediately  re>' 
peat  bis  offense  of  too  fast  driving  if  the  team , 
were  restored  to  bim. 

Does  the  power  of  executive  officers  extend 
so  far  ? 

It  is  common  learning  that  an  officer  maj, 
without  a  preeeM,  amst  any  person  be  finds 
committine  an  offense.  It  fs  abo  well  known 
that  he  must  within  a  reasonable  time  bring  hU 
prisoner  beft  ire  the  proper  court,  or  obtain  a  lejjal 
precept  for  detaining  bim.  A  failure  to  do  su 
may  make  the  officer  a  trespasser.  Rev.  Stat, 
chap.  18S,g4.  An  offlcermakingao  arrest  upon 
a  crimlnu  charge  may  idso  take  from  the  inis- 
oner  the  iostroments  of  the  crime,  and  such 
other  articles  as  may  be  of  use  as  evidence  upon 
tbe  trial.  These  may^not  be  confiscated  or  de- 
stroyed by  the  officer,  however,  witliout  some 
order  or  judgment  of  a  court.  We  do  not  &nd 
any  authority  or  reason  for  the  officer's  rendw- 
ing  any  judgment  ia  tbe  matter.  He  holds  tbe 
property,  as  he  does  the  prisoner,  to  await,  and 
subject  to,  the  order  of  tbe  court.  Tbe  officer, 
having  taken  into  his  poseesrira  such  artides 
as  wilt  supply  evidence,  "holds  them  to  be  dis- 
posed of  a&  tbe  court  shall  direct."  Bivh.  Cr. 
Pr.  211.  "Tbe  taking  of  things  from  the  ar- 
rested person  does  not  change  the  property  in 
them.  The  otftcer  holds  all  sich  property  snb- 
jecl  to  the  order  of  court."  to.  312. 

Wharton,  in  his  Criminal  Pleading  and  Prsc- 
tice,  8th  ed.  g  61 ,  says:  "They  (the  articles  taken 
from  the  prisoner)  should  be  carefully  pm- 
served  for  the  purposes  of  the  trial,  and  ailerit* 
close  returned  to  the  person  whose  propertr 
they  lawfully  are." 

In  Spalding  v,  Preston.  31  Vt.  9.  relied  upai 
by  tbe  defendant,  the  prisoner  was  committed 
for  trial,  and  the  officer  was  preserving  Uie  iMop- 
erty  (counterfdt  coin)  to  be  used  as  evidence  at 
tbe  trial.  Tbe  court  held  that  the  officer  could 
lawfully  retain  them  for  that  purpose.  In  tbe 
case  before  us  it  is  not  claimed  that  tbe  drunu 
were  detained  for  evidence.  The  trial  was  pre- 
sumably long  over. 

There  is  an  evident  difference,  also,  between 
articles  which  can  only  have  an  unlawful  use. 
tike  counterfeit  &An,  and  articles  in  themselves 
innocent,  like  drums.  If  an  officer  may  indefi- 
nitely hold  the  former,  it  does  not  follow  that  be 
can  so  hold  the  latter.  Yet  in  the  former  csjie  it  is 
provided  by  our  statute  (Rev.  Stat.  chap.  125. 
^  13)  that  all  such  contraband  articles  are  to  be 
kept  "t^  tbe  direction  of  the  court  or  magis- 
trate having  oognlEance  of  the  case." 

We  think  it  clear  that,  after  the  trial  is  over, 
tbe  officer  has  no  right  to  retain  tbe  property 
without  some  order  of  the  court. 

The  court  below  sustained  the  defeodants' 
contention  above  stated.  We  think  this  was 
error. 

Exceptions  tustained. 

Peters.    Ch.  J.,  Walton.  DanfbviK 
Virgin,  and  Foster,^,  concnned. 

Dig  l  zed  oyAjOOgTe       1  M«. 
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VERMONT. 

SVFBKHB  COCRT. 

EzeUel  TUCKER 

V. 

Susannah  PRESTON. 

I.  Aaaupait  on  a  quantum  meruit  will 
Ue  to  recover  what  oDe^s  serviees  are 
reuouably  worth,  where  the  parties 
sap  posed  that  they  had  entered  into  a 
eon  tract  in  resard  to  ooinpenBation,  but, 
Uiroogfa  a  fulture  to  atidefBtand  each 
other,  tbeirminda  never  net. 

S.  In  an  action  to  recover  for  labor  extend- 
ing throaKh  Beveral  years,  where  there  is 
DO  express  contract  as  to  compensation, 
there  is  no  error  in  allowini^  interest 
on  the  balance  dneat  the  end  ofeMsh 
fear,  if  this  was  the  method  of  ascer- 
taining the  sum  due;  and  in  such  case 
the  qaaation  of  demand  does  not 
wtee^ 

fOrange  Filed  December  SO.  1887J 

ASSUMPSIT  in  general  oonnts.  Heard  on 
•  referee's  r^rt.  December  Term,  1886, 
Omge  Coun^,  Walker,  J. ,  presidinff.  Judg- 
ment for  the  plaintiff.  AffirmKl. 

The  referee  found  that  the  action  was  as- 
sumpsit, and  that  the  plaintiff  filed  a  specifica- 
tioD,  to  which  the  defendant  pleaded  the  reoeral 
isaue  and  offset  with  specification,  but  defend- 
ant also  claimed  that  plaintiff  had  no  cause  of 
■etioD;  that  plaintiff  in  1878  was  sixty-two  or 
■ix^-three  years  old,  and  defendant  an  aged 
widow  \aAj;  that  plaintiff  worked  as  a  laborer 
/or  the  denndant  on  her  farm  at  her  request 
tarn  March,  1878,  to  July,  1885;  that  the  plain- 
tiff claimed  there  was  no  sperial  agreement  aa  to 
what  he  should  receive  tor  his  services,  but 
thst,  in  the  January  following  the  commence- 
meot  of  bis  work,  tiiiey  had  some  talk  about 
that  matter,  and  that  defendant  then  said  to  him 
^  wanted  him  to  su^  with  her  as  long  a»  she 
Und,— tbfttabe  wonldgfve  him  a  home  as  long 
Msfae  lived,  and  if  he  outlived  her  he  was  to 
ln?e  her  property. 

The  defendant  claimed  that  plaintiff's  resi- 
lience with  and  services  for  defendant  were 
l>r  Tirtne  vl  a  verbal  contract  by  which  both 
putics  understood  and  agreed  that  the  plaintiff 
WK  lo  have  a  home  with  her  during  his  life- 
time, rendering  such  service  as  he  was  capable 
of,  uid  receiving  from  her  such  care,  attention, 
DursDg,  food,  and  clothing  as  he  required;  that 
the  plaintiff  had  no  reason  to  be  dissatisfied 
*dtta  her  performance  of  her  pert  of  the  con- 
tmi:  that,  for  all  the  services  rendered  during 
tiKcntire  period  of  the  plaintiff's  residence  with 
tlKdefea^t,  his  board,  clothing,  care,  etc., 
with  payment  of  faU  taxes,  and  the  privilege  he 
eieicisM  of  working  elsewhere  and  retaining 
the  pay  tie  might  receive,  were  a-  fair  compen- 
ation. 

Both  parties  snbstantially  agreed  as  to  what 
oe  ttik  was  In  the  January  after  the  plaintiff 
wMttotbedefendant's,  except  that  the  defend- 
sat  denies  that  anything  was  said  about  her 
P^erty  if  he  outlived  her. 
Ine  referee's  finding  continued: 
"I  find  that  the  plahitMr  worked  for  defend- 
I  Ft. 
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ant  from  March  1,  1878,  to  the  following  Jan- 
uary, with  no  understanding  or  agreement  as 
4o  wtut  he  was  to  raoeive  for  his  senrloes;  that 
thereafter  he  supposed  and  believed  he  was 
wooing  and  making  his  home  with  the  defend- 
ant uDder  the  atrreement  which  was  then  made, 
as  he  understanBs  It.  and  now  claims  it  to  be; 
and  I  find  that  the  defendant  supposed  and  be- 
lieved that  he  was  thereafter  working  for  her  and 
making  his  home  with  her  uttdei  the  agreement 
as  she  then  underatood  it  and  now  ctaTms  It  to 
have  been.  I  therefore  find  that  in  fttet  there  was 
really  no  mutual  contract  or  undcrstandini^ be- 
tween them.  1  further  find  that  the  plaintiff 
left  the  defendant  because  he  supposed  and  be- 
lieved from  reports,  and  her  acts  and  hints  to 
him,  that  she  wanted  to  get  rid  of  him,  and  that 
if  he  did  not  leave  she  would  throw  him 
on  thfe  town;  and,  from  the  evidence  and  the  . 
circumstances  in  the  case,  I  find  the  fact  that 
he  had  good  reason  to  believe  that  the  defend- 
ant wanted  to  get  rid  of  him,  and  be  had  good 
reason  to  believe  that,unle8s  bewentaway  from 
the  defendant,  she  would  throw  blm  on  the 
town  for  his  future  support." 

"It  further  appeareo  that  the  defendant's 
grandsofa.  who  had  lived  with  bis  grandmother 
all  the  while  the  pMntiff  was  there,  having  ar- 
rived at  the  age  of  twenty-two  or  twenty-three 
years,  went  to  Mr.  Haywood,  one  of  the  select- 
men of  Tunbridge  and  acting  as  one  of  the 
overseers  of  the  poor  for  said  town,  ashort  time 
before  the  plaintiff  left  defendant,  and  said  that 
something  bad  got  to  be  done;  they  had  kept 
him  (tbe  plaintiff)  about  as  long  as  they  could, 
for  tbe  reason  that  be  was  blind,  and  that  his 
grandmother  was  going  away  soon ;  and  in  con- 
sequence of  this  application,  Mr.  Haywood, 
acting  in  the  capacity  of  overseer  of  the  poor 
for  the  town  of  Tunbridge,  made  some  effort 
to  inquire  into  tbe  affairs  of  tbe  plaintiff." 

"The  defendant  claims  that  this  application 
to  tbe  overseer  of  the  poor  by  her  grandson  was 
not  authorized  by  her,  and  that  her  grandson 
never  knew,  until  after  this  application  waa 
made,  by  what  understanding  toe  plaintiff  was 
staying  with  the  defendant, — and  it  did  not  ap- 
pear that  he  did  know.  It  did  appear  that 
the  defendant  made  no  effort  to  quiet  tbe  mind 
of  tbe  plaintiff  or  allay  his  suspicions  in  the  mat- 
ter, and  that  tbe  plaintiff  never  said  anything  to 
the  defendant  about  it. 

"If  from  the  foregoing  facts  the  plaintiff  can 
recover,  then  I  flod  that  his  services  for  the  de- 
fendant for  the  first  three  years,  orfrom  Mai-cb 
1,  1878.  to  March  1,  1^1,  were  reasonably 
worth  150  per  year.— $150,  *  *  •  to  which 
should  be  added  the  balance  of  interest  reckoned 
to  December  1836,  of  (if  the  plahidff  is  en- 
titled to  interest)  $71.16." 
Mr.  W.  B.  O.  Btiekney*  for  defendant: 
If  tbe  contract  had  been  as  the  plaintiff 
claimed,— that  he  was  to  have  her  property  if 
he  survived  defendant, — the  case  seems  analo- 
gous to  that  of  service  rendered  in  expectation 
of  a  legacy,  and  there  could  be  no  recovery. 

Martin  v.  Wright,  18  Weod.  460;  Raynor  v. 
Sobimon,  86  Barb.  180. 

It  does  not  appear  that  the  defendant  under- 
stood that  plaintiff  was  mistaken  as  to  the 
contract,  or  that  she  would  have  been  unwil- 
ling to  carry  It  out  She  should  have  had  an 
opportunity  to  exerdae  h^  o^on.  GoO^C 
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It  does  not  appear  that  she  has  violated  aay 
part  of  what  the  plaiotiS  understood  was 
agreed;  or  that  bis  mistake  would  work  any  In- 
Jury.  If  it  would,  the  remedy  would  be  in 
eqni^. 

1  Stoiy.  Eq.  Juiisp.  %  140. 

The  ground  of  abtuidoDiDent  was  the  alleged 
refusal  to  fulfil];  and  the  plaintiff  should  show 
that  Uie  refusal  was  absolute  and  unqtudified. 

(hitter  V.  flsieell,  2  Smith,  Lead.  Cas-SO,  note. 

The  services  were  given  under  mutual  mis- 
take, and  defendant  is  not  liable  to  pay  money. 

Add.  Cost.  ^  31;  Lamjf  v.  Vant»M,  40  Vt. 

m. 

Id  an  iinplied  contract,  the  law  supplies  that 
which  is  presumed  to  have  been  intaided  by 
the  parti ea. 

1  Wait,  Act.  &  Del.  p.  TO,  ^  4;  Wat»on  v. 
Sfer<r,  25  Mich.  886. 

The  defendant  has  fulfltted  the  supposed 
agreement,  except  the  conditional  part,  and  the 
condition  has  not  arisen. 

Munro  v.  Butt.  8  £1.  &  Bt.  738. 

The  plaintiff  is  not  entitled  to  Interest. 

liraingrd  v.  Champlain  Tran^.  Co.  39  Vt. 
154;  1  Am.  Lead.  Cas.  623,  note. 

A  demand  was  necessary. 

CdUY.  Osfiom,  eOHow.  Pr.  XHI;  NemeU  v. 
Keith,  11  Vt.  214. 

Metar*.  D.  C>  Denicon  ft  Son*  for  plain- 
Uff: 

There  was  no  express  contract  between  the 
parties;  therefore  the  whole  case  rests  on  the 
implied  contract  for  work  and  labor. 

Paddock  V.  Kittredge,  81  Vt  378. 

Rout  J.,  ddivered  the  opinion  of  the 
•court: 

The  result  of  the  facts  found  by  the  referee  is 
thai  the  plaintiff  went  to  work  for  the  defend- 
ant at  her  request,  worked  nearly  a  year  with- 
out an^  special  agreement  in  regard  to  the  com- 
pensation which  oe  was  to  receive  or  when  it 
was  to  be  paid;theD  the  parties  supposed  they 
had  entered  into  a  permanent  contract  in  re- 

ard  to  his  services  past  and  future,  but,  by 
lure  to  andeTstand  each  other,  their  minds 
never  met,  and  the  plaintiff  ccmtiaued  to 
work  several  "Tears  for  the  defendant  This 
leaves  the  plaintiff's  entire  work  performed  at 
the  defendant's  request,  without  any  agreement 
in  regard  to  compensation  or  payment  He  can 
tbcr^ore  recover  for  it  in  assumpsit  on  quan- 
tum meruit.  The  referee  has  found  how  much 
the  plaintiff's  services  thus  performed  were  rea- 
•CHialdy  woithjjand  bow  much  he  badTecdved 
In  payment.  The  defendant  conlends  that  the 
ref(>ree  has  allowed  too  much  int^eet,  it  the 
plaintiff  is  allowed  to  recover.  Wedonotthink 
this  contention  can  be  maintained.  The  referee, 
in  determining  what  would  be  a  reasonable 
compensation  for  the  plaintiff's  services,  found 
a  certain  sum  due  the  plaintiff  yearly,  and  di- 
minished this  sum  by  whatever  ne  hud  received 
in  payment,  and  allowed  interest  on  tbe  balance 
from  tbe  eiid  of  the  year.  This  was  his  method 
of  ascertaining  the  sum  which  the  plaintiff  rea- 
sonably deserved  to  receive  as  compensation  for 
his  services  for  the  defendant.  No  question  of 
a  demand,  or  the  necessity  of  a  demand,  before 
the  allowance  of  interest,  arises  upon  the  facts 
reported  by  tbe  referee.  Hts  method  of  ascer- 
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deserves  to  receive  as  compeniation  for  his  acr 

vicesmakes  the  interest  on  tbe  balance  doe  year- 
ly a  part  of  the  sum  total  as  much  as  the  yearly 
balances. 

The  judgment  qf  the  County  Court  it  affirmed. 


Jane  FARRANT 
«. 

F.  C.  BATES. 

An  exception  to  the  lendttioa  of  a  jvd^ 
ment  npona  epeelal  rardlct  do««  not 
reach  b»ck  to  a  question,  whether 
raised  or  notonttrial.  to  which  noexeep- 
tion  was  reserved,  and  which  it  is  not  oe 
cessary  to  determine  in  order  to  render  a 
valid  judgment.  Tbus  in  such  case  it 
was  held  that  whether  tbe  court  erred  in 
omitting  to  submit  to  the  jury  questions 
and  insiructiona  which  ought  to  have 
been  sabmitted  was  not  open  to  re- 
view. Qoodenough  v.  Huff,  58  Vt.  482. 
distingniahed. 

(Orleaoe  FUed  December  SO.  107.^ 

TRESPASS  quare  daumm  fregit.  Trial  by 
jury.  February  Term.  1886,  Orleans  Coun- 
ty, Ross,  J.,  presiding.  Judgment  on  a  spe- 
cial verdict  for  tbe  pudntiff.  AJfirmmL 

The  Newport  A  Ridiford  BattixMul  ram 
across  the  premises  in  question,  and  along  aad 
near  Lake  Memphremagi^.  The  defendsiil, 
at  the  time  of  the  alleg^l  trespasses,  was  the 
owner  of  a  veneer  mill  situated  near  said  dose; 
and  it  was  in  bringing  the  logs  intended  for  ok 
in  the  mill  over  the  railroad,  and  rolling  them 
from  the  cars  on  to  the  dump,  and  thence  into 
the  lake,  that  Saki  trespasses  were  committed. 
It  was  conceded  that  tbe  plaintiff  owned  tbe 
premises  described  in  the  declaration,  of  whidi 
she  cibimed  that  the  strip  in  controversy  formod 
a  pert.  The  plaintiff's  evidence  tended  to  show 
that  said  railroad  was  built  in  1872;  thst  the 
next  year  the  busbaod  of  the  plaintiff  built  s 
fence,  both  sides  of  the  railroao,  ak»«  the  fbot 
of  the  dump,  from  B  to  6  feet  Trom  the 
dump  and  between  It  and  the  lake;  thst  die 
fence  was  maintained  till  1880,  but  finaUy  dtsa[h 
peered,  or  the  most  part,  except  posts  in  lh( 

?;round;  that  plaintiff  afterwaids  caused  the 
ence  to  be  rebuilt,  and  claimed,  among  other 
things,  to  recover  for  its  destruction;  tuit,  pre- 
vious to  and  at  the  time  of  building  the  railroad, 
then  was  a  strip  of  land  between  the  Use 
where  the  fence  stood  and  low-water  mait; 
that  this  strip  varied  in  width  from  1  to  4  rods, 
and  was  of  considerable  value  for  the  purpom 
of  cranbetry  culture  and  a  mill  site,  and  wsi 
covered  with  bushes  from  6  to  10  fe^  high: 
that  the  defendant  rolled  some  of  tbeloa  acM 
said  strip  of  land  when  not  covered  with  water, 
broke  down  tbe  fence  and  hushes,  and  that  he 
boomed  hia  logs  against  and  upon  said  strip, 
attachiogthe  end  of  bis  boom  to  the  raihosd 
dump.  The  defendant's  evidence  tended  lo 
show  that  when  the  railroad  was  cmistrueted 
(41i  feet  from  the  central  Une  of  surveT) 
there  was  no  land  between  the  line  where  tbe 
fence  stood  and  low-water  mark;  that  after 
the  buiMing  of  the  raflmd  there  was  only  s 
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nuTow  strip  (in  scane  seasons  none  at  all)  ex- 
posed far  a  few  days  betweeo  tbe  foot  of  the 
damp  and  low-water  mark,  and  tJiat  thte  bad 
been  entirely  formed  by  the  spreading  out  of 
tbe  dump  in  the  soft  bottom,  and  the  action  of 
the  waves  in  washing  down  the  sand  from  the 
dump:  that  this  strip  could  be  of  no  use  for  an 
agricultural  purpose,  or  any  purpose,  except 
to  pass  over  in  going  from  the  railroad  dump  to 
the  lake;  that  said  &ke  was  navigable;  that  its 
Titers  varied  in  height  from  4  to  6  feet  be- 
tween high  and  low  water  mark,  and  during 
tbe  greater  part  of  the  year  the  waters  of  tbe 
lake  washed  tbe  foot  of  the  dump;  and  that 
■aid  treapaaaes  were  committed  by  rolling  logs 
Ennte  can  <»  to  the  dump,  mm]  from 
damp  on  to  the  ioe  or  into  the  water,  which 
came  nearer  the  dump  than  the  fence,  and  so 
floating  them  out  into  the  water  without  actu- 
ally touching  the  laad  claimed  by  the  plaintiff; 
thst  be  committed  said  supposed  trespasaea  by 
tbe  coDsent  and  direction  of  tbe  managers  of 
sud  railroad. 

On  October  28.  1884.  tbe  plaintiff  executed 
u>  the  railroad  a  deed  of  right  of  way,  which 
waato  be  "  the  same  vidtt  asit  Is  now  fenced." 
Tbe  railroad  had  paid  no  land  damages  till  this 
deed  waa  given.  The  plaintiff's  evidence  tend- 
ed to  show  that  she  rebuilt  tbe  fence  soon  after 
this  deed  was  given,  and  that  the  trespasses 
were  committed  at  various  times  between  July 
1.  1888,  and  December  27,  1884.  Tbe  main 
conteDtion  was  whether  there  was  a  strip  of 
bod  wbeie  said  logs  were  rolled  off,  between 
tbe  origical  fence,  or  its  remains,  and  low-water 
mark  of  the  lake,  at  tbe  time  tbe  railroad  was 
buHt  and  subsequently.  The  question  whether 
Ibe  lot  extended  into  the  lake  was  not  presented 
10  the  Jury.  The  court  submitted  the  questions 
in  the  special  verdict  to  the  counsel  of  both 
partiea,  and  th^  mad^  no  objections  thmto, 
and  did  not  suggest  anv  other  sulked  of  in- 
qoiry  to  be  submitted.  The  following  is  a  copy 
of  the  verdict; 

Q.  Wboe  was  the  low-water  mark  of  tbe 
lake,  between  the  point  to  which  tbe  defend- 
ant's boom  is  attached  and  where  the  line  of 
tbe  i^ntiff  crosses  the  knoll,  when  the  rail- 
lead  dump  along  there  was  cons^cted? 
Kearra-,  at.  or  farther  from  the  Uke  than  where 
the  plMntiff*B  fence,  or  remains  of  such  fence, 
wen  October  28,  1884.  when  the  i^iUnUff  and 
othets  deeded  to  the  rtdlroad  company t 
A.  Kearer  the  lake. 

Q.  Where  waa  ihk  low-water  mark  of  tlie 
lake,  at  the  same  place  as  stated  in  question 
ooc.  from  July  1. 18B8.  to  December  S7. 1884? 
Nearer,  at,  or  farther  from  tbe  lake  than  the 
fnioe,  or  remains  of  fence,  were  October  38, 
I884f 

A.  Kearerthe  lake. 

Q.  If  Question  2  is  answered  "  nearer  the 
lake,"  was  the  low -water  mark  of  the  lake  at 
that  place  made  by  building  the  dump  of  the 
rulroad  along  there? 

A.  In  part. 

Q.  When  was  the  low-water  mark  of  tbe 
lake  at  tbe  place  stated  in  Question  1,  when 
tbe  milroad  company  enterea  upon  the  land 
now  owned  by  the  'plaintiff  to  construct  its 
nwd?  Nearer  or  farther  than  41i  feet  from 
the  centre  line  of  the  railroad  as  coiwtnicted? 

A.  Nearer. 
I  Vt. 


V.  Batea.  868 

Q.  When  the  railroad  dump  was  constructed, 
did  the  high-water  mark  of  the  lake  come  to 
the  fence  located  as  claimed  by  the  plaintiff  on 
the  lake  side?  And,  if  so,  how  much  of  tbe 
time  each  year  did  it  reach  the  line  of  said 
fence? 

A.  It  did  for  nine  months  in  the  year. 

Q.  Has  the  defendant  committed  any  tres- 
passes npon  the  plaintiff's  premises,  other  than 
on  the  strip  of  land  in  controversy,  between 
July  1,  188S,  and  December  27,  1884? 

A.  No. 

Q.  What  damages,  if  any,  has  the  plaintiff 
sustained  by  tbe  trespasses  of  the  defendant  on 
tbe  strip  of  land  in  controversy,  between  July 
1,  1888,  and  December  27. 1884? 

A.  Hve  dollars. 

Q.  What  damages,  if  any,  has  the  plaintiff 
sustained  by  the  trespasses  of  tbe  defendant  on 
her  premises,  at  places  other  than  on  the  strain 
controversy,  between  July  1, 1688,and  Decem- 
ber 27,  1884? 

A.  Not  any, 

Mmra.  T.  Grant*  J.  C.  Burke*  and  C. 
A.  Prontj.  for  defendant: 

The  first  question  is  whether  tbe  owner  of 
land  bordering  on  a  navigable  lake  has  Uie 
same  Utle  to  the  strip  between  high  and  low 
water  mark  that  he  has  to  the  land  above  high- 
water  mark,  or  whether  his  title  is  of  a  qtiali- 
fied  character.  There  is  no  evidence  that  the 
plaintiff's  lot  extended  into  the  lake,  or,  at  least, 
that  question  was  not  sutnniited  to  the  jnry. 
In  navigable  waters  the  State  holds  title  to  land 
between  high  and  low  water  mark. 

Gtmld  V.  UudKMi  B.  ff.  R.  Co.  B  N.  Y.  653; 
State  V.  Jertey  Oity,  25  N.  J.  I-.  525. 

In  England  only  those  waters  were  termed 
navigable  in  which  the  tide  ebbed  and  flowed; 
but  in  tbe  United  States  all  those  waters  are 
called  navigable  which  are  navigable  in  fact. 

Oenaee  Ckitfv.  Fitzhugh,  68  U.  S.  12  How. 
448  {18  L.  ed.  1068);  BarnepT.  Keokuk,  94  U.  S. 
824  (24  L.  ed.  224);  Martin  v.  Wadddl,  9»  U. 
S.  16  Pet.  8«7  (10  L.  ed.  996);  Pollard  v.  Bagan, 
44  U.  8.  3  How.  213  (11  L.  ed.  665);  GoodtitU 
v.  Kme,  60  U.  8.  9  How.  471  (13  L.  ed.  220). 

These  cases  related  to  tidewater,  but  the 

1»rinciples  enunciated  in  them  apply  to  all  nav- 
gsble  waters.  Tbe  tendencn^  of  recent  ded- 
Biona  seems  to  be  that  a  riparian  owner  of  land 
bordering  on  a  navigable  lake  holds  to  the  or- 
dinary waterline. 

Seaman  v.  Smith,  24  111.  521;  Deiaplaine  v. 
Chicago  <t  A'.  W.  R.  Co.  42  Wis.  214;  Ditdrieh 
V.  Nortf'V>eattm  R.  B.  Co.  Id.  248. 

The  defendant  had  a  right  to  occupy  this 
shore  as  lie  did,  it  being  a  part  of  tbe  lake  it- 
self for  nine  months  in  the  year. 

Hansard  College  v.  StearTis,  15  Gray,  1. 
The  owner  of  soil  which,  in  its  natural  state, 
is  covered  with  navigable  water  during  the 
greater  part,of  tbe  time,  holds  his  title  subject 
to  tbe  public  right  of  navigation. 

Martin  v.  Waddell,  mipra;  BlundeU  v.  Cat- 
teraU,  5  Bam.  &  Aid.  868;  Otaon  v.  MtrrUl,  42 
Wis.  208. 

One  is  not  liable  in  trespass  who  enters  upon 
a  strip  like  this  when  it  is  not  covered  by  water, 
and  digs  up  the  soil  for  the  purpose  of  taking 
^ell  fish. 

Peck  V.  Loektcood,  6  Day,  32. 

One  who  leases  the  right  to  anchor  a  raft  op- 
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posite  his  land  oa  a  navigable  stream  cannot 
recover  the  contract  price,  because  he  bad  no 
right  to  lease. 

M<Kyn  V.  Jaekaon,  2  Abb.  N.  C.  211. 

Tbe  court  in  this  State  has  apparently  denied 
the  right  to  vharf  out  into  deep  water  {Austin 
V.  Rutland  B.  Cb.  46  Vt.  216);  but,  if  the  rule 
should  be  held  otherwise,  then  tbe  defendant  Is 
entitled  to  a  new  trial;  because,  if  tbe  court 
omitted  to  submitaoy  question,  or  give  any  in- 
structions, which  ought  to  have  been  submitted 
or  given,  it  is  cause  for  a  new  trial  {Gfood- 
enough  v.  Huff,  53  Vt.  482). 

The  defendant's  evidence  twded  to  sbow  that 
he  rolled  hia  logs  -directly  from  tbe  dump  into 
the  water,  and  this  question  ought  to  have  been 
submitted  to  the  jury. 

Memv.  Edwarida,DickeFm»n,ftToan|f, 
for  plaintiff; 

The  plaintiff  had  such  an  interest  in  the  land 
between  high  and  low  water  mark  that  she 
could  maintain  trespass  for  an  injury  upon  it 

Ciment  v.  SurM.  48  N.  H.  609. 

She  could  have  erected  a  wharf  on  this  strip 
of  land. 

Rex  V.  Ru»geU,  18  E.  C.  L.  271. 
"The  public  have  no  common-law  right  of 
bathing  in  thersea,"  and  cannot  cross  the  sea- 
shore on  foot  for  that  purpose. 

Holroyd.  J.,  in  mundeU  v.  OatteraU,  7  G.  C. 
L.  91;  8.  a  a  Bam.  &  Aid.  268. 

Id  the  same  case  Bailey,  J.,  said:  "But,  if  A 
hath  the  ripa  or  bank  of  the  port,  tbe  king  may 
not  grant  a  liberty  to  unlade  upon  that  bank  or 
npa,  without  his  consent,  unless  custom  hsd 
made  the  liberty  free  to  all,  as  in  many  places 
it  is;  for  that  would  be  a  prejudice  to  the  pri- 
vate iuterest  of  A."  iMrd  Hale  was  quoted  as 
Sluing  the  same;  and  Abbott,  Ok,  J.,  said: 
"Now  such  consent  as  applied  to  the  natural 
state  of  the  Hpa  or  bank  would  be  wholly  un- 
necessary, if  every  man  had  a  right  to  land  his 
goods  on  every  part  of  tbe  shore  at  his  pleasure. " 
"The  owner  of  the  soil  of  the  shore  may  also 
erect  such  buildings  or  other  things  as  are  neces- 
for  carrying  on  of  commerce." 
vndett  V.  (Mtsratt,  attpra;  Ang.  Tidew. 
Oreen,  J.,  says,  in  Goitgh  v.  Bell,  S2  N.  J.  L. 
441,  "that  most  of  tbe  Atlantic  States  bad  adopt- 
ed the  principle  that  extends  the  riparian  owner 
to  low-water  mark;"  and  this  was  affirmed  by 
the  court  of  appeals. 
28  N.  J.  L.  «24. 

Tbe  riparian  owner  has  the  sole  right  of  quar- 
lying  stone  between  high  and  tow  water  mark 
(HaH  V.  HiU,  1  Whart.  (Pa.)  187);  to  use  a 
spring  {Lehigh  VaUey  R.  R.  Co.  v.  Prone,  28  Pa. 
206);  to  seaweed  cast  upon  the  shore  (Bmow*  v. 
TVumlmU.  2  Johns.  822):  and  he  may  maintain 
trespass  for  an  entry  upon  the  shore  to  carry 
off  a  wreck  {Barker  v.  Batee,  18  Pick.  256). 

Such  owner's  rights  extend  so  far  as  they  do 
not  interfere  with  the  public  interest  in  naviga- 
tion. 

Frink  v,  Lawrence,  80  Conn.  117. 

It  is  a  settled  rule,  "assumed  and  acted  on," 
says  Shaw,  Vh.  J.,  in  Barker  v.  Batee,  nupra, 
that  tbe  soil  in  the  seashores  and  flats  of  our 
maritime  frontier  is  the  property  of  tbe  liparian 
owner,  subject  to  certain  modifications. 

Storer  v.  Freeman,  6  Mass.  486;  Parker  v. 
8mUh^  17  Mass.  418;  LapiOt  v.  Bangor  Bank, 
8Gr«eQl.  86 
448 


If  anv  land  was  made  outside  the  fence  by  the 
railroao,  by  placingthe  dump  there,  it  bekxngrd 
to  the  plaintiff. 

NiehoU  V.  Lewie,  15  Conn.  148. 

The  owner  of  land  bounded  on  Lake  Chsro- 
plain  has  a  right  to  low-water  mark. 

Auatin  v.  Sutland  R.  R.  a>.  4J5  Vt.  244: 
Jakeaay  v.  Barrett,  88  Vt.  816. 

"A  grant  bounded  by  a  great  pond  or  lakf, 
which  18  public  property,  extends  to  lov-water 
mark." 

Grav,  Ch.-J.,Painev.  Woods,  108  Mass.  1«. 
See  Baet  Haven  v.  Hemingway,  7  Coon.  203; 
Gould,  Watere.  156;  ChampMn  Aftt.  L.B.R. 
Go.  T.  Valentine,  19  BnVb.  491;  Waterman  v. 
Johnson,  18  Pick.  265;  Wood  v.  KeOey,  80  Mr 
65;  5  Wend.  428:  7  Allen.  168;  VUtcher  r. 
Phelps,  28  Vt.  267;  Fay  v.  Salem  A  D.  A.  G>. 
Ill  Mass.  27;  Statey.  GHmanton,9  N.  H.  461: 
77  U.  8.  10  Wall.  497(19  L.  ed.  984);  08  U.  S. 
1  Black,  28  (17  L.  ed.  28);  4  Wia.  486. 

Taft.  J.,  delivered  the  opinion  of  tbe  court: 
The  only  exception  taken  upMi  the  tttel  be- 
low was  to  the  rendition  of  judgmoit  upon  tbe 
special  verdict..  There  was  no  general  verdict. 
No  exception  having  been  taken  to  the  action  of 
the  court  In  ruling  upon  any  question  which 
arose  prior  to  or  at  the  time  tbe  special  v^ict 
was  returned,  there  is  no  question  in  this  court 
for  revision,  save  the  one  taken  to  the  reodition 
of  the  judgment;  and  there  was  no  error  therein, 
if  the  facts  established  by  the  special  finding 
are  sufficient  to  support  toe  Judgment  rendered. 
The  special  verdict,  as  we  construe  the  an- 
swers, established  the  facts  that  the  plainufl 
owned  and  ^as  In  possession  of  a  strip  of  land 
uncoveied  by  water  between  the  old  fence  and 
low-water  mark,  over  which  the  defendant 
rolled  his  logs,  and  in  doing  became  a  tres- 
passer. Such  facts  were  sufficient  to  sapport 
tbe  judgment.  Tbe  many  questions  discosMd 
by  counsel  al  the  hearing  are  not  properly  be- 
fore us,  no  exception  having  been  taken  to  tbe 
action  of  the  court  in  passing  upon  them.  It 
is  claimed  by  counsel  that,  if  the  court  below 
"omitted  to  submit  any  questiMi  which  OQ^t 
to  have  been  submitted,  or  to  give  any  instruc- 
tions which  ought  lo  have  been  given,"  a  new 
trial  should  be  granted;  and  they  cite  the  case  of 
Ooodenough  v.  Huff,  58  Vt.  482.  To  entitle  the 
party  to  the  benefit  of  such  questions  ther 
should  have  been  reserved  in  tbe  court  bftow ; 
and  an  exception  to  tbe  rendition  of  tbe  jndg- 
ment  upon  the  verdict  does  not  reach  back  to 

Suestionsarisingduringthetrial.  Thejudgmeet 
lould  stand,  if  f&ct»  sufficient  to  base  ajwlg - 
ment  upon  were  established  b;^  tbe  answers  to 
the  questions  which  were  submitted;  and  6«<rf- 
etumgh  v.  Ihiff,  tupra,  is  not  in  confiict  with 
this  view  of  the  question.  In  that  case  the 
plaintiff  sought  to  recover  the  amount  of  a 
promissory  note;  one  question  was  wbetber 
there  was  a  considavtion  for  the  givmg  of  it; 
the  issue  was  made  by  the  pleadings  and  tbe 
evidence.  The  court  did  not  submit  that  ques- 
tion to  tbe  jury;  only  submitting  the  ones  whoi 
the  note  was  signed.,  as  that  became  material 
under  the  plea  of  the  Statute  of  Limitations,and 
the  amoimt  due  upon  it.  The  special  Terdirt 
established  the  facts  that  the  defendant  signsil 
the  note  witbln  six  years  prior  to  tbe  brii^iog 
of  the  action,  and  the  raiount  dps  upon  It. 
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1887.  Wabthbn  t, 

It  WW  incambeDt  upon  the  plaintlfl.  under  his 
cIiiniaB  to  when  the  defendant  signed  the  note. 
10  show  a  coiuidemtion  for  the  signing.  The 
judgment  was  rendered,  not  on  tfae  special  find* 
mg  iloDe,  tNit  also  on  the  undisputed  facts  as 
to  tl>e  circumstances  under  wbi<^  the  defend- 
■Dt  Bgned  the  note,  as  shown  by  the  plaintiff's 
testinMHiy.  The  exception  of  the  plaintiff 
reached  every  ground  of  the  judgment,  one  of 
trliieb  was  that  there  was  no  testimony  tending 
to  show  a  conaideration;  and,  aa  tfae  supreme 
court  held  there  waa  aucb  teatimony,  the  ren- 
dition of  the  judgment  was  error.  The  case 
therefore  only  amounts  to  this,  that  every  ques- 
tion involved  in  the  rendition  of  a  judgment  ia 
readied  hy  an  exception  to  its  rendition:  and 
we  think  the  COD  verse  of  the  proposition  is  true, 
that  tfaeesception  dOes  not  reach  a  question,  al- 
tlwogfa  raiaed  upon  trial,  that  it  was  not  necea- 
saiT  to  determine  in  order  to  render  a  valid 
juacment 

The  counsel  have  thoroughly  argued  a  ques- 
tioDinvolvingtberightsofnpariaD  owners,  but, 
asa  majoritT  of  the  Court  think  the  question  Is 
not  presentetl  by  the  record.we  refrain  from  any 
diaoueionofit.  Tbeduty  of  the  court  istopasa 
ooIt  upon  questlcns  presented  by  the  record. 

Jytdgment  affirm^. 


John  A.  WARTHEN  ^al., 

V. 

'  John  G.  PRBSCOTT. 

l.In  asBumpeit,  where  the  writ  issued 
under  the  atatate  (Rev.  Laws,  §  1478)  as 
a  capiat  mgmina*  an  abaoondioK  debt- 
or,  th«  defendant  -wmm  hmSi  for  the 
debtor,  Emd,  on  the  return  day,  surren- 
him  into  court,  and  waa  dLs- 
i^iarged.  The  jostioe  of  the  peace  be- 
fore whom  the  caae  was  pending,  after 
a  rendition  of  JadKivent  and  a  partial 
bearinf?  as  to  the  debtor's  situation  and 
m^ierty,  eontlnved  ihs  case  at  the 
dabter'a  request  for  a  farther  hearing 
in  this  respect,  and,  at  the  same  time, 
took  the  defendant's  recopaiaanee 
for  his  appearance.  Held: 

(a)  That  the  recognizance  was  valid. 

(&)  That  it  was  valid  althouffhlarBer 
tbsa  the  JadBment. 

(«)  That  tiie  defendant  coald  •turren- 
darthe  debtwin  diaehaawe  of  bim- 

i.  The  defendant  was  the  same  as  speelal 
baQ,  or  bail  above,  at  common  law;  and 
heeaald  at  any  time  or  place,  without 
a  bail-piece,  have  apprehended  the 
debtor,  even  on  Sunday,  or  in  bis  dwel- 
ling, or  in  another  jurisdiction.  In  law 
be  waa  the  debtor's  Jallar. 

(Orange  Fdod  December  16. 1887.) 

SCIRE  FACIAS  on  a  recognizance.  Heard 
00  demurrer  to  the  declaration,  December 
Tnm.  1686,  Orange  County,  Walker,  J.,  pre- 
Miog.  Demurrer  overruled  and  declaration 
bdditiffldont.  Aglrmed. 

It  WM  alk^  Uut  Uie  plaintiffs  on  the  2IHh 
d>r  of  December,  1885,  commenced  an  aedon 
ITt. 
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of  assumpsit  against  one  Morey;  that  the  writ 
was  made  returnable  before  £).  R.  Aldrichf  a 
justice  of  the  peace,  on  the  27th  day  of  Febru- 
ary, 1866;  that  the  agent  and  attorney  of  this 
plaintiffs  filed  with  the  justice,  before  the  is- 
suing of  the  writ,  an  affidavit,  in  due  form  of 
law,  stating  that  he  had  good  reason  to  believe, 
and  did  believe,  that  said  Morey  was  about  to 
remove  or  abscond  from  the  State,  and  that  he 
had  money  or  other  property  secreted  about 
his  person  or  elsewhere  to  an  amount  exceed- 
ing $20;  that  judgment  was  rendered  by  the 
justice  in  favor  of  the  plaintiffs  on  said  37lh 
day  for  the  sum  of  1184.83  damans,  and  $4.72 
costH;  that  the  original  writ  was  issued  against 
the  defendant's  jfoods,  chatteia,  etc.,  and,  for 
want  thereof,  against  his  body,  and  was  served 
by  a  constalde  who  arrested  the  body  of  said 
ftiorey,  and  ttiat  said  defendant,  Prescott,  be- 
came bail  and  siuety  for  liis  appearance,  etc.; 
that  said  Prescott  delivered  his  principal,  said 
Morey,  at  the  time  of  the  trial,  into  court  in 
discharge  of  himself,  and  that  he  was  dis- 
charged by  the  court;  that  on  said  27th  day, 
after  judgment  bad  been  rendered,  said  Morey 
Bubmitied  himself  to  be  examined  on  oath  as 
to  his  eituaticai,  drcumstances,  and  property, 
hi  accordance  wftb  the  statute;  that,  after  said 
Morey  had  been  partlallv  examined  beforesaid 
justice,  on  application  o?  said  Morey,  the  case 
was  continued  to  the  8th  day  of  March,  1886, 
for  a  further  hearing  and  esamiaation:  that 
said  Prescott  became  surety  liefore  said  justice, 
in  the  sum  of  $200,  for  the  personal  appear- 
ance of  said  Alorey  on  tbe  continuance  day, 
and  in  default  thereof  that  he  should  sat- 
isfy said  judgment;  that  said  >1  orey  did  not  ap- 
pear; that  the  justice  adjudged  that  he  was  not 
entitled  to  the  poor  debtor's  uath,  and  that  said 
liail  and  recognizance  of  said  Prescott  be  for- 
feited in  due  Form  of  law;  that  execution  was 
legally  issued  and  returned  by  the  officer;  that 
he  found  neither  the  body  nor  estate  of  said 
Morey. 

Mr.  A.  M.  Diek^,  for  defendant: 
The  justice  had  no  common-law  right  to  take 
such  recognizance;  all  bis  powers  ui  this  re- 
spect are  statutory;  and  tbe  statute  (Xinfeis  no 
such  authority. 

If  g  1469  applies,  then  the  surety  must  be 
upon  tbe  origmal  writ.   Rev.  Laws,  g  1407. 

ErovideB  that  a  justice  may  take  a  recognizance 
I  case  of  judgment  against  an  absent  defend- 
ant. 

Abelt$  v.  Chijyjmn.  1  Tyler,  877. 

The  statute  provides  that  the  officer  shall 
give  tbe  tiail  a  bail-piece,  and  with  that  the  bail 
may  take  his  principal  anywhere  and  bring  him 
into  court;  but  in  tbia  case  there  is  no  pro- 
vision for  a  bail-piece.  This  is  suflScient  to 
show  that  the  recognizance  is  not  valid.  In 
all  olher  cases  the  statute  makes  provision  for 
l^il,  but  none  here. 

State  V.  fjimoine,  58  Vt.  568;  Strong  v.  Ed- 
gerion,  22  Vt.  249;  2  U.  S.  Dig.  220;  85  Vt.  565; 
U  Vt.  349. 

The  justice  had  no  authority  to  declare  tbe 
lecognkance  forfeited.  The  case  had  been  ad- 
oumed  before  ttie  recognizance  was  entered 

nto. 

OmteneY.  fFoMfrura,  4S  Vt.  129. 
The  recognizance  was  void  because  taken 
h»ger  than  tbe  judgment.^^^     ^  GoOgjc 
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8  Oa.  128;  2  U.  8.  Dig.  428;  Wathium  v. 
Phdp»,  24  Vt.  S06. 

Mt.  John  H.  Watson,  for  plaintiffs: 

The  defendant  first  became  bell  by  indorsing 
his  name  on  the  back  of  the  writ  as  provided 
by  Rev.  Laws.  S  1461.  He  then  delivered  his 
principal  into  court  in  discharge  of  himself 
(Rev.  Laws,  1468).  Final  judgment  was  ren- 
dered against  Morey,  and  thereupon  he  sub- 
mitted himself  to  be  examined  on  oath  "as  to 
his  situation"  (Rev.  Laws,  §  1488). 

The  hearing  was  property  continued. 

^  1488: 

The  defendant  became  bail  accordfog  to  the 
provisions  of  ^  1480  of  the  statute.-  The  case 
was  stUt  pending  {Ohaaey.  BaUon.  11  Vt  847), 
'and  the  mil  was  properly  taken. 

Rowellp  J.,  delivered  the  opinion  of  the 

court: 

This  is  teire  facias  on  a  recogpizance  entered 
into  by  the  defendant  for  one  Morcy  before  a 
justice.  The  declaratioD  is  danurred  to,  which 
brings  in  question  the  validity  of  the  recogni- 
zance. 

The  defendant  was  bail  for  Horey  on  a  writ 
issued  as  a  eapia$  against  him  in  an  action  of 
assumpsit  in  favor  of  the  plaintiffs;  and  on  the 
return  day  he  surrendered  his  principal  into 
court  in  discharge  of  himself,  and  was  dis- 
dianed.  Such  proceedings  were  thereupon 
had  in  the  case  that  judgment  was  rendered 
•gainst  Hwey  for  $1^.56,  damages  and  costs; 
whereupon,  and  within  two  hours  from  the  ren- 
dition of  judgment,  Morey  submitted  himself 
to  be  examined  as  to  ms  situation,  circum- 
stances, and  property,  according  to  the  statute 
in  that  behalf;  and,  after  a  partial  hearing  on 
that  quosUon,  the  justice,  at  Horey's  request, 
continued  the  case  nine  days  for  further  hearing, 
and  Bi  the  same  time  toos  the  recfupizance  in 
question  fbr  9200  conditioned  for  Horey's  per- 
sonal appearance  on  the  continuance  day,  and, 
in  default  thereof,  for  the paymentof  thie  Judg- 
ment. • 

The  defendant  bad  the  right  to  surrender  his 
principal  into  court  in  discharge  of  himself,  as 
he  did.  Rev.  Laws,  ij  1468;  AheU$  v.  Ghipman, 
1  Tyler,  877;  Cha»e  v.  Bolton,  11  Vl.  847.  The 
continuance  of  the  case  for  further  bearing,  on 
Morey's  application  to  take  the  poor  debtor's 
oath,  suspended  the  judgment,  and  kept  the 
case  open  and  in  hand  until  that  question  was 
disposed  of;  and  execution  could  not  issne  till 
then.  Ghtue  v.  Hoiton,  mtpra.  Hence  it  was 
the  duty  of  the  court,  under  g  1469  of  the  stat- 
ute, whidi  is  unquestionably  applicable  to  jus- 
tice's courts,  unlesB  Morej'  procured  bail  for 
his  appearance  on  the  continuance  day,  lo  order 
him  committed  to  jail,  that  he  might  be  h-  d  if 
needed  to  be  taken  on  execution.  And,  al- 
though the  statute  says  that  such  commitment 
shall  be  deemed  to  be  a  commitment  on  the  ori- 
ginal writ,  yet  it  is  not  so  in  fact,  but  only  in 
legal  effect;  for  the  original  writ  Is  returned 
into  court,  and  cannot  be  tuken  out  for  the  pur- 
pose of  commitment;  but  the  court,  if  the  com- 
mitment is  to  be  l)eyond  its  then  present-sesfion 
certainly,  must  issue  a  mitiimvB,  upon  which 
Uie  commitment  must  be  made.  This  is  the 
course  pointed  out  in  1  Tyler,  877,  for  a  Justice 
to  pursue.  From  all  which  it  follows  that 
bail  like  this  is  not  literally  taken  on  the  migi- 
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nal  writ,  as  the  defendant  claims  it  mast  be; 
but,  as  the  commitment  is  deemed  to  beoo  the 
writ,  the  obligation  of  the  bail  should  be.  and 
in  this  case  by  the  condition  of  the  rBC<mrixaBce 
is  made  to  be,  coextenstve  with  thst  of  hail  oa 
the  writ. 

It  is  strongly  urged,  as  a  reason  why  the  jus- 
tice had  no  power  under  the  statute  to  talw  ibis 
recognizance,  that  there  are  no  provisionB  for 
issumg  a  bait-piece  in  such  a  case,  so  that  the 
bail  is  powerless  to  bring  in  tbe  {HiDcl[ml.  Bot 
the  bail  here  is  the  same  as  special  bail,  or  tmil 
above,  or  to  tl>e  action,  at  common  law,  and  tbe 
right  of  such  bail  to  apprehend  Uieir  priodpal 
is  not  at  all  dependent  upon  their  haTin^  a  bail- 
piece;  which  is  not  prorass,  or  in  tbe  nature 
of  process,  but  is  only  evidence  that  the  suretj 
has  become  bail.  At  the  common  law  tbe  bail- 
piece  seems  not  to  have  been  delivered  to  tbe 
person  becoming  bail,  but  it  was  signed  by  a 
judge  and  filed  in  the  court  in  which  tbe  ease 
was  pending. 

Lord  Coke  says  that,  "in  truth  'bafly*  is  an 
old  Saxon  word,  and  signifleth  a  safe  keeper  or 
protectoT.and  'baile'  or  niallium'  is  safe  keepiBg 
or  protection;  and  thereupon  we  aay,  when  a 
man  upon  surety  is  delivered  out  of  prison, 
traditur  in  baltium,  he  is  delivered  into  bajrie: 
that  is,  into  their  safe  taping  or  prolectioo 
from  OTisott."  Co.  Litt.  61  b.  ffiackatcme  de- 
rives me  word  "bail"  from  the  French,  baiUtr— 
to  deliver.  Some  derive  it  from  the  Greek. 
baUein — to  deliver  into  hands. 

Hence  a  defendant  who  is  ddivered  to  special 
bail  is  looked  upon,  in  the  eye  of  tbe  law,  as 
being  constantly  in  their  custody.  They  are 
regarded  as  his  jailers,  and  have  him  always,  as 
it  were,  upon  a  string  that  they  may  pull  at 
pleasure,  snd  sunwider  him  in  their  own  dis- 
cbarge. They  mav  take  him  on  Sunday,  wiiich 
shows  that  it  is  not  an  original  taking,  but  that 
be  Is  still  in  custodv.  Bac.  Abr.  IMl  in  Vitil 
Gates;  Pyev>€a  v.  8  Taunt  425;  Pagntt. 
Spencer,^  M.  &S.  281. 

They  have  a  right  to  be  constantly  with  tbe 
principal,  and  to  enter  his  dwelling  when  ther 
please.to  take  him.  Sheers  v.  Brooks,%B.JBL\i&. 

Thdr  authority  arises  more  from  rantract 
than  froni  the  law,  and,  as  between  the  partus, 
neither  the  jurisdiction  of  tbe  court  nor  of  tbe 
State  controls  it;  and  so  the  bail  may  take  tbe 
principal  in  another  jurisdiction  or  another 
State,  on  the  ground  that  a  valid  contract  made 
in  one  State  is  enforceable  in  another  aooMding 
to  the  law  there.  KieoU  v.  IngermA,  7  Johns. 
14S;  GommonwaUh  v.  Brickftt.  8  E^ck.  138. 
This  shows  tlut  the  authority  need  not  be  exer- 
cised by  process,  hut  that  it  inheres  in  the  bail 
themselves;  and  they  may  exercise  it  personally 
or  depute  another  to  exercise  it  for  them.  See 
the  cases  last  cited,  and  Pj/eudl  v.  2T^UDt. 
425;  1  Tidd,  Pr.  21fi. 

But  it  is  said  that  the  recognizance,  beioj^ 
larger  than  tbe  Judgment,  is  larger  than  the  Is  v 
requires,  and  therefore  irr^olar:  and  that  the 
bail  should  be  discharged  on  motion.  But  the 
statute  does  not  fix  tbe  amount  of  tbe  rKogsi- 
zance  in  such  cases.  The  recognizance  is  con- 
ditioned for  tbe  payment  of  the  judgment  in 
default  of  tbe  principal's  appearance,  and  so 
the  liability  upon  it  is  limited  to  the  amoantof 
tbe  judgment,  though  the  recognisance  be  for 
more.   Rev.  Laws,  g  942.  , 
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nejvt^fm^nt  of  the  County  Covrt  otiemUing 
HudtMurrvr  and  adjudging  Ote  deetaroHon 
jUtiU  ig  affirmed;  but,  a$  no  final  judgment  v>a* 
mdtnd  below,  the  eaute  it  remanded. 


GREEN  et  al. 

V. 

H.  P.  SEYMOUR. 


I.Tha  qiMstion  of  dupUeitj  In  a.  rapUm* 
tloB  cannot  be  raised  oy  general  4»- 


t.  To  an  action  of  aRHumpslt  brought  by 
the  plaintiffs,  the  delisndaBt  lueaded 
the  Stshtute  of  UmitatioBs,  and  the 
plaistUFa  in  their  replication  alleged 
that  the  defendant  promised  to 
waive  said  statnte  as  to  their  causes  of, 
action  against  him,  in  eoaslderation 
that  tbey  would  bring  about  a  settle- 
ment of  open  matters,  at  a  speolfled 
sam,  between  the  defendant  and  anoth- 
er firm,  of  which  Green  was  a  partner; 
and  that  the  plaintiffs  caused  the  firm  to 
pay  said  num.  Heldy  that  a  suaeient 
consideration  for  the  new  proiaiae  was 
alleged,  if  any  other  than  the  original 
faidebtednees  was  necessary. 
S.  In  a  replication  to  a  plea  of  the  Statute 
of  Limitations,  wherein  is  set  forth  the 
defendant's  promise  to  waive  said  stat- 
ute, it  is  not  neeeBsaryto  allege  that 
the  proadae  was  in  writing. 

(TUed  March  — ,  1887.) 

GENERAL  ASSUMPSIT.    Heard  oo  de- 
moTTcr  to  the  plaintiffs'  replication  tO'  the 
plea  of  the  Statute  of  Limitations,  April  Term, 
Royce,  C'h.  J.,  presidio^.  Judgment sus- 
UimDg  the  demurrer  and  adjudging  the  repli- 
cstioD  insufficieDt.  Reversrd. 

Fka,  that  the  causes  of  action  did  not  accrue 
vilbiD  six  years,  etc. 

BeplieaHon. 
"For  leplication,  etc.  Because  they  say  that 
[niorto  tbe  commeDcementof  this  suit,  to  wit, 
ontbe  Ist  day  of  August,  1881,  it  was  mutu- 
tllyaeTeed  and  understood  by  and  between  the 
vidphintiffs  and  the  said  defendant,  for  sufM- 
cient  coBsideratton  titen  and  there  stated  and 
opKHaed  between  them, — tbftt  is  to  sav,  the 
deuodant  then  and  there  agreed  to  and  yvith. 
tbe  pbriDtifb.  that,  in  conalderatioQ  that  tbe 
aid  pUntlffs  would  cause  tbe  said  plaintiff  E. 
0.  Oreen,  and  one  S.  C.  Green,  theo  a  part- 
Mr  with  said  E.  Q.  Green,  to  pay  to  the  said  de- 
fendant a  certain  sum  or  balance  in  money,  to 
wit,  $300,  in  full  settlement  of  all  sccounia 
between  the  said  defendant  and  the  said  £. 
0.  and  9.  G.  Green  as  such  partners  (which 
■ud  settlement  and  the  terms  thereof  are  in 
nitliig:  and  are  hereby  referred  to,  and  arc  not 
berdnset  forth,  to  avoid  prolixity),  that  he,  the 
Mid  defendant,  would  take  no  advantage  of  the 
Statute  of  Limitations  in  tbe^nal  settlement  of 
tbe  said  several  causes  of  action  in  tbe  said  dec- 
laration mentioned,  and  each  and  every  one  of 
tbem;  and.  in  consideration  of  tbe  said  promise 
<rf  tiw  said  defendant  then  and  there  made  as 
ITt. 


aforesaid,  they,  the  said  plaintiffs,  caused  the 
said  £.  G.  and  S.  C.  Green  to  pay  to  the  said 
defendant,  said  sum  of  money,  to  wit,  $800, 
in  settlement  of  all  accounts  between  the 
said  defendant  and  the  said  B.  G.  and  S.  C. 
Green  aa  such  partners  aforesaid,"  etc. 

Mmr$.  Oeo.  T.  Koon^  and  Croea  * 
Start,  for  plaintiffs: 

It  was  not  necessary  to  allege  th^  the  prom- 
ise was  in  writing. 

1  Chitty,  PI.  804;  Hotehkiu  v.  FjoM,  80  Vt. 
SdB. 

The  fact  that  it  is  not  in  wiidog  is  a  matter 
of  defense,  and  mav  be  waived. 

Montgomery  v.  Biwardt,  49  Vt.  151. 

An  agreement  by  a  debtor  Uut  he  will  not 
take  advantage  of  tbe  Statute  of  Umltaticma 
removes  the  statute  bar. 

Paddock  v.  Colbt/,  18  Vt.  485;  Steama  v. 
Steama,  82  Vt.  878;  mtrtan  v.  Stevens,  28  Vt. 
181. 

Tbe  consideration  was  sufficient. 

JfiMrf.  M.  Back  *  Son.  for  defendant: 

Tbe  replication  is  obnoxious  fbr  duplicity. 

1  Chitty,  PI.  579.  649. 

It  is  uncertain. 

Id.  648. 

The  replication  is  bad  in  that  it  Is  not  alleged 
that  the  agreement  was  In  writing  and  signed 
t>y  the  defendant,  as  required  by  the  statute. 

Rev.  Laws,  g  974;  1  Chitty,  PI.  480, 538, 684,. 
588. 

Rose*  J. ,  delivered  the  opinion  of  the  court r 
The  demurrer  to  tbe  replication  raises  but 
two  questions  in  regard  to  its  sufficiency:  (I> 
wbetber  a  sufficient  consideration  for  the  de- 
fendant's agreement  to  waive  the  Statute  of  Lim- 
itations is  set  forth;  and  (2)  whether  it  is  neces- 
sary to  allege  that  such  agreement  Is  ie  writ- 
ing, signed  by  the  defendant  The  question  of 
the  duplicity  of  tbe  replication  is  not  assigned 
as  a  special  cause  of  demurrer.  It  cannot  be 
raisea  by  a  general  demurrer,  except  to  pleas 
in  abatement.  1  Chitty,  PI.  660;  Walker  v. 
Sargeant,  14  Vt.  247. 

As  said  in  7  Bacon's  AtHidgment,  648: ' '  But 
though  daplldty  in  pleading  bo  a  fault,  yet 
must  the  same  be  taken  advantage  of  on  a  spe- 
cial demurrer, — that  is,  the  party  must  show 
wherein  the  doubleness  consists;  and  it  is  not 
sufficient  to  demur  quia  duplex  et  caret  forma, 
etc.,  but  be  must  lay  his  finger  on  the  very 
point  that  is  so."  Garpenterv.  AfcClure,  87  Vt. 
187. 

It  is  questionable  if  any  comdderatiou,  other 
than  the  origioal  indebtedness.  Is  necessary  to 
support  a  new  promise  to  pay  tbe  debt,  or. 
wbich  in  legal  effect  is  tbe  same,  an  agree- 
ment to  waive  the  statute  of  Limitations  in  re- 
gard to  tbe  debt.  But  if  it  is  necessary  to  al- 
lege an  independent  consideration  for  such  an 
agreement,  the  replication  must  be  held  good. 
It  alleges  that  which  might  be  both  a  damage 
to  the  plaintiff  Green  and  a  benefit  to  the  de- 
fendant,— the  bringiog  aboat  of  a  settlement 
of  open  matters  between  another  firm,  of 
which  the  plaintiff  Green  was  a  partner,  and 
the  defendant,  at  a  specified  sum.  Effecting- 
a  settlement  of  another  independent,  open  mat- 
ter, at  a  specific  sum,  between  another  party 
and  the  defendant,  would  seem  of  itself  to 
be  a  sufficient  consideration  for^e  defetid- 
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ant's  agreement  to  waive  tbe  Statute  of  Limi- 
tations, in  tbia  matter  in  wliich  the  platnlifF  was 
also  interested.  Hence,  if  a  consideration — 
ether  than  the  orisinal  indebtedness — is-  neces- 
Bary  to  sustain  sudi  an  agreement,  a  suiflcient 
independent  consideration  is  alleged  in  the  rep- 
lication. To  be  effective  to  remove  the  Statute 
of  Limitations,  such  agreement  or  promise  must 
be  in  writing,  signed  by  the  part;  to  he  effected 
thereby.  Rev.  Laws,  974.  In  ttiis  respect  the 
statute  is  analogous  to  the  Statute  of  Frauds, 
which  declares  that  no  action  shall  be  main- 
tallied  on  ceriain  promises,  contracts,  and 
agi^ementa,  unless  in  writing,  stgoed  by  the 
party  to  be  charged.  At  the  common  law  the 
agreements  or  promises  named  in  both  statutes 
were  binding,  although  unwritten  and  un< 
signed.  These  statatues  provide  that,  to  be 
operative  to  bind  the  party  making  them,  the 
promises  and  agreements  named  must  be  evi- 
denced  by  a  written  instrument  signed  l>y  the 
party  to  be  affected. 

The  general  rule  in  regard  to  alleging,  in 
pleading,  matters  affected  by  audi  statutes,  is 
well  stated  in  4  Bacon's  Abridgment,  655,  as 
follows:  "If  a  statute  makes  certain  circum- 
stances necessary  to  the  validity  of  an  act, 
which  was  valid  at  the  common  law  without 
such  ctrcuuutanres,  this  does  not  alter  the  man- 
ner of  pimding  which  was  used  before  the 
making  of  the  statute;"  instancing  that  S9  Car. 
II..  chap.  8,  required  a  tenant  for  years  to  as- 
sign his  term  in  writing,  but  that  such  assign- 
ment, being  good,  by  parol  at  the  common  law. 
ma^  be  pleaded  wuhout  alleging  it  to  be  in 
writing. 

In  I  Chitly  on  Pleading,  804,  it  is  said:  "The 
nature  of  the  promise  still  remains  the  same 
in  the  eye  of  the  law,  which  does  not  admit  of 
any  distinction  between  verbal  and  written 
agreements,  except  where  the  latter  are  under 
seal;  and  il  should  seem  that  the  provisions  of 
the  statute  only  affect  the  rules  of  evidence,  and 
not  those  of  pleading."  Yet,  on  page  584,  the 
same  author  says:  "  Thus,  in  a  declaration  on 
a  promise  to  pay  the  debt  of  another  in  con- 
aioeration  of  forbearance,  it  is  not  necessary  to 
ahow  that  the  promise  was  in  wiithig,  accord- 
ing to  the  Statute  of  Frauds;  but  it  Is  said  to 
be  otherwise  in  a  plea."  In  a  note  a  query  is 
augcested,  and  2  B.  &  B.  862,  is  cited.  All  the 
authorities,  so  far  as  observed,  agi'ee  that  in  a 
declaration  it  is  not  necessary  to  allege  that  such 
agreements  are  in  writing;  and  it  has  l>een  so 
held  by  this  court  in  Botfhkim  v.  LaM,  86  Vt. 
SAZ. 

The  onl^  case  I  have  found  for  the  statement 
by  Mr.  Chitty ,  '  'but  it  is  said  to  be  otherwise  in 
a  plea, "  is  Va»e  v.  Barber,  \A.  Raym.  450.  The 
action  was  assumpsit,  and  the  defendant  plead- 
ed that  the  cause  of  action  had  been  adjusted 
and  settled,  in  part,  by  an  agreement  between 
the  plaintiff,  defendant,  and  defendant's  son, 
by  which  the  sua  agreed  to  pay  a  oertaip  por- 
tion of  the  debt  at  a  future  day;  and  that  (he 
son  had  offered  to  pay  {the  same,  but  the 
plaintiff  refused  to  receive  it.  To  this  plea  the 
plaintiff  demurred;  the  case  does  not  say 
whether  generally  or  specially.  The  plea  was 
held  bad:  (1)  because  no  consideration  for  the 
son's  promise  was  allied;  and  because  it 
was  not  alleged  that  the  aon's  promise  was  in 
writing,  —the  court  holding  that  nnlen  the  son's 
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agreement  was  in  writing  the  plaintiff  cookl 
have  no  remedy  thereon; "and,  though  opoa 
such  an  agreement  the  plaintiff  need  not  set 
forih  tbe  agreement  to  be  in  writing;  yet.  when 
the  defendant  pleads  such  an  agreement  In  bar, 
he  must  plead  it  so  it  may  ap|)ear  to  tbe  rourt 
that  an  action  will  lie  upon  it;  for  be  shall  not 
take  away  the  plaintiff's  present  action  and  not 

five  him  another  upon  tbe  agreement  pleaded." 
n  regard  to  this  case,  in  a  not«>  to  Stephens  on 
Pleading,  876,  it  is  said:  "  It  is  to  be  observnl 
that  the  plea  was  at  all  events  a  bed  ODe,  in  ref- 
erence to  the  first  objection.  Tlie  case  is  pn- 
haps,  therefore,  not  oecldTe  as  to  ttue  TaUoily 
of  the  record." 

In  PmaxJcv.  Purvit,  3  B.  &  B.  362,  on  which 
the  query  is  raised  in  the  note  to  Chitty,  tbe  de- 
fendant pleaded,  amone  other  things,  a  sale  of 
the  property  on  a,  fieri'  faeiat,  by  agreement, 
without  alleging  that  the  agreement  was  in 
writing,  as  required  by  statute.   The  plaintiff 
demuired  to  the  plea.  There  was  another  ques- 
tion, whether  the  substance  of  the  plea  ws*  a 
defense.   The  court  does  not  allude  to  the  flMt 
that  tbe  agreement  was  not  alleged  to  have  been 
in  writing,  but  assumes  that  the  plea  was  good 
in  that  respect,  and  discusses  at  length  the  other 
queBtion,  and  holds  the  plea  bad  in  subBtance. 
Generally  tbe  same  degree  of  certainty  is  re- 
quired in  a  replication  as  is  required  in  a  plea 
While  in  the  text  boOi  Mr.  Chitty  and  Mr. 
Stephens,  by  a  qualified  expression,  state  thai 
it  is  not  necessary  in  a  declaration  to  aUe^ 
that  such,  an  agreement  or  promise  is  in 
writing,  where  tbe  writing  is  only  required  to 
evidence  the  agreement  or  promise,  and  not  to 
make  the  agreement  or  promise  legally  Ending, 
^et,  in  the  note  on  the  text,  doubt  is  sagseated 
in  regard  to  the  doctrine  of  the  text;  iw  the 
case  In  S  B.  &  B.,  ntpni,  seems  to  have  disre- 
garded the  decision  in  Lord  Raymond,  from 
which  the  doctrine  of  the  text  seems  to  have 
been  taken.   'Whatever  may  be  said  in  regard 
to  a  plea,  it  is  not  apparent,  on  principle,  why  an 
allegation  which  w^ould,  confessedly,  on  both 
principle  and.authority.  be  sufficient  in  adeda- 
ration,  ^ould  not  also  be  sufficient  in  a  r^l- 
cation.   In  this  state  of  common-law  authori- 
ties, it  can  hardly  be  said  to  be  established  that 
such  an  allegation  is  necessary  in  a  plea.  All 
the  text-book  writers  fiUly  recognize  the  gen- 
end  doctrine  as  stated  by  Mr.  Stephens,  *93i: 
"  With  respect  to  acts  valid  at  common  law, 
but  regulated  as  to  the  mode  of  performanoe 
by  statute,  it  is  sulficient  to  use  sach  oertsin^ 
of  alleefttitm  as  was  sufficient  before  tlie  stat- 
ute."  This  general  doctrine  is  applicable  to 
tbe  replication,  so  far  as  it  is  wanting  in  auc- 
tion that  the  defendant's  agreement  to  wiive 
tbe  benefit  of  the  Statute  of  Limitations  was  is 
writing:  and  seems  to  have  been  adopted  bj 
this  court  as  applicable  to  a  plea  in  Carpenter 
v.  McClure,  87  Vt.  187.   If  a  remark  by  Red- 
fleld.  Oh.  J.,  in  PatrUh  v.  A^m*,  S»  Vt.  87(v 
looks  like  a  rectwiltion  of  ttie  contnur  doc- 
trine, it  is  to  be  observed  that  it  was  haroly  re- 
quired for  the  decision  then  made,  and  appears 
to  have  been  made  without  examination.  Tlioe 
is  no  valid  reason  why  one  rule  should  be^r- 
plicable  to  a  declsratioa  and  another  to  a  plea 
or  replication.   A  plaintiff  ought  not  to  be  al- 
lowed to  call  a  defendant  into  court  uid  com- 
pel him  to  answer  matter^  in  a  de|[dantlon,  u 
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aufBdent  hi  law,  which  he  would  not  be  legally 
boond  to  reply  to  if  interposed  against  him  by  a 
idea;  nor  can  any  good  reaaon  be  assigned  why 
the  d^feodant  should  be  held  to  answer  mat- 
ter, IS  l^lly  siifficieat.  In  a  declartuion,  which 
woold  be  insuflScient  in  a  rqdicatlon.  In  eith- 
«r  case  be  ma^  answerthatthe  alleged  agreement 
is  not  in  wilting,  or  may  traverse  and  object  to 
tbeevideDceif  not  in  writing.  WetliinkthegeB- 
eral  doctrine  applicable  to  the  replication  under 
toQskleration;  and  tbat.  if  the  defendant  would 
eoDclode  the  plaintiff  on  the  pleadings,  rather 
than  Direct  to  the  pmoi  of  the  agreement  by 
parol  ma  travene  ntbe  replication,  he  should 
nave  rejoined  that  the  alleged  agreement  was 
not  in  writing. 

Tba  judgment  it  retemd,  the  demttnw  ever- 
nUd,  the  replieatum  a^t^/ed  nfffieieia,  and 
tUcoiMc  remanded. 


Clark  KING 
». 

Tfaaothy  DAV18,  Admr..  and  A.  O.  Com- 
mings,  Admr. 

to  aake  a  blading  eontract  a  party 
uitut  poseess  capacitor  enouKh  to  un- 
derstand and  comprehend  both  the 
natore  and  effect  of  the  transaction. 
TbnB.  the  aasiennient  of  an  expectancy 
will  be  fl«t  aside  when  exeoated  by  a 
w(HDan  vboee  mind  was  so  impaired 
hj  mge  that,  while  she  understood  the 
effect  of  the  assignuent,  she  did  not,  its 
oatnre,  and  who  was  not  able  to  distin- 
^oiah  ber  own  debts  from  those  of  oth- 
ers, or  to  discriminate  whether  in  equity 
ther  belonged  to  her  to  pay;  and  when 
uoaa  Inflnenee  was  ezerelaed  to 
procare  the  assignment. 

(Washlmrton  Filed  December  1ft,  1887.) 

BILL  of  interpleader.   Heard  ou  the  report 
of  special  masters,  September  Term,  1886, 
Wubingion  County,  Powers,  C^ncettor.  Af- 

pmed. 

It  was  decreed  tbat  the  assignment  executed 
^  Polly  Ooold  and  John  OouTd,  to  the  said  A. 
0.  Cammings,  administrator  of  Heury  31.  Cum- 
mius,  of  their  expectancy  in  the  estate  of  Lu- 
cfnoi  Caller,  mentioned  in  said  report,  be  set 
aride  and  bekt  for  naught;  and  that  the  de- 
fendant  Davis,  administrator  of  Polly  Qould's 
crtite,  is  entitled  to  the  fund  paid  into  the 
court  by  the  orator,  with  Its  accnmulatfocs, 
and  the  same  ts  decreed  to  bim  to  hold  as  assets 
<^  aaid  Pollys  estate,  and  tbat  the  defendant 
Daria  is  entitled  to  recover  bis  costs  against  the 
defradant  Cummings,  to  this  date. 

"David  Goold  deceased  some  time  in  tibe 
fall  of  1861,  leaving  a  will  whereby  he  be- 
qumbed  to  his  wife,  Polly,  a  life  estate  in  his 
botDe  farm  in  East  Monlpelier,  and  to  hts  son. 
Ji4m  Ooald,  2d,  the  remainder,  subject  to  the 
pajment  John  of  certain  other  legacies 
Iberda  named.  From  David's  decease  to  the 
dnib  of  John,  some  time  in  the  spring  of  1888. 
ndly  and  John  occapied  tiie  mm  together, 
.John  nsnr  having  manfed;  and,  anar  the 
1  Tt.  m.  b.       r  T. 


death  of  John,  Polly  remained  upon  the  farm 
until  late  in  tbe  fall  of  the  same  year,  when  she 
was  removed  to  Hontpelier  into' the  family  of 
a  grandsGQ-fn-law,  where  she  remained  until 
her  death,  June  39, 1884.  at  the  age  of  ninety- 
three  years,  huAdng  a  month. 

"  Ludncbi  Cutler,  a  sister  of  Polly  Gonld, 
deceased  April  4, 1874,  leaving  a  will  provid- 
iog  that  the  residue  of  her  estate,  after  the  pay- 
ment of  all  oUier  legacies,  should  remain  m 
the  hands  of  her  executor,  or,  in  case  of  his 
death,  resignation,  or  inability,  in  the  bands  of 
a  trustee  to  be  ^>pointed  by  the  probate  court, 
for  a  term  of  ten  years  after  her  dccefise,  after 
the  expiration  of  which  term  said  residue  with 
iia  accumulations  '  to  bo  and  descend  to  her 
legal  heirs  to  be  divided  according  to  law;' 
whi(^  will  was  duly  probated,  and  Addison 
Pe(^  appointed  executor,  who  administered 
foi  a  time  and  was  succeeded  by  Clark  King, 
dnly  appointed  administrator  with  the  will  an- 
nexed. 

"  April  80,  1873,  Pollv  and  John  mortgaged 
said  farm  to  Lucinda  Culler,  to  secure  their 
not6  of  that  date  for  the  sum  of  |700. 
siened  by  Polly  and  John.  August  23, 
18^78.  Polly  and  John  again  mortgaged  the 
farm  to  H.  W.  Heaton  to  secure  two  notes 
of  that  date,  one  for  tbe  sum  of  $730,  one  for 
the  sum  of  $116,  and  a  note  of  April  39,  1878, 
for  the  sum  of  $108.00,— all  sinied  by  Polly.and 
tbe  fhst  and  last  named  by  John.  Hie  f  110 
note  was  witnessed;  both  these  smaller  notes 
were  given  for  personal  property,  named  in  the 
notes,  by  said  Heaton  bid  off  at  sbeitff's  sate 
upon  executions  against  John,  at  tbe  request  of 
Polly  and  John,  at  the  dates  of  tbe  notes  re- 
spectively; and  a  Hen  was  reserved  In  the  notes 
on  tbe  property  in  each  note  named.  This 
mcMTtgage  also  covered  a  piece  of  land  In  Hont- 
pelier known  as  the  'ISomerby  Place. '  of  which 
Polly  then  owned  an  undivided  half.  August 
22,  1878.  Polly  and  John  again  mortgaged  said 
home  farm  to  Dennison  Td^t  to  secure  a  note  of 
tbat  date  for  the  sum  of  $790,  signed  by  Polly 
and  John;  which  debt  it  appeared  was  in- 
curred for  improvement  of  tbe  buildings  on 
the  place.  September  19, 1874,  John  executed 
still  another  mortgage  of  the  farm  to  Aveiy 
Cummlngs  to  secure  a  note  of  that  date,  signed 
by  him,  for  the  sum  of  $800. 

"  The  mortgage  to  Dennison  Taft,  at  some 
time  after  its  execution,  came  into  tbe  bands  of 
William  N.  Peck  and  was  him  foreclosed 
at  September  Term  of  Washington  County 
Court  of  Chancery,  187S,  at  which  term  decree 
was  passed  with  one  year's  redemption  expire 
ine  November  10,  1876.  Neither  Polly  and 
John  nor  Curomings  redeemed,  and  the  decree 
became  absolute  as  against  Polly  aod  John  and 
Avery  Cummines.  Boon  after  the  decree  be- 
came absolute,  Henry  M.  Cummines  purchased 
the  ri^tsof  8^  I^ck,  taking  from  bim  a 
quitclaim  deed  of  the  ferm.  dated  May  8, 1877; 
and  March  1, 1877,  said  Henry  M.  also  received 
a  deed  from  Polly  and  John  of  the  Somerby 
Place,— a  quitclaim  deed.  The  foreclosure 
against  Polly  and  John  bereft  them  of  all  their 
property,  save,  perhaps,  a  small  amount  of  per- 
sonal property  and  their  interest  In  the  Somerby 
I^ace,  BubsequenUy  conveyed  to  Henry  M.  as 
above  set  forth.  They  were  poor.  ^  . 
^  "The  Incumbnmoes  prkHig^q|iis^tyc«^e 
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gt^  Bffll  existed;  and  Henry  H.  paid  to  tbe 
executor  of  Ludnda  Cutler  and  to  said  Heaton 
their  clainu,  and  ao  secured  to  himsdf  absolute 
title  to  tlie  tarm.  Tbe  amount  of  incumbran- 
ces, including  the  decree,  at  the  date  of  the  ex- 
ptration  ot  the  decree  was  $8,010.48. 

"  After  Henrj  became  the  owner  of  tbe  farm 
In  the  manner  above  namted,  P0II7  and  John 
contlnaed  to  occupj  tbe  farm  jiut  as  they  had 
done  befw,  prasumably  under  some  arrange- 
ment with  Henry  M. ;  but  what  that  arrange- 
ment was  cannot  be  stated,  as  there  was  neither 
writing  nor  living  witness  produced,  with  defi- 
nite knowledge,  to  tell;  nor  can  it  be  ascer- 
tained whether  an  arrangement  of  some  kind 
was  made  before  or  after  Henry  H.  purchased 
the  Peck  decree,  or  whether  he  purchased  the 
decne  by  the  procurement  of  Polly  and  John 
or  at  bis  own  motion.  All  that  was  shown 
about  this  Is  learned  from  defendant,  A.  O. 
Cummtngs,  who  was  a  witness  in  his  own  be- 
hdf ,  and  who  had  some  knowledge  in  a  general 
way  of  bis  brother  Henry's  affairs;  andhesup- 
poees  the  arrangement  to  have  been  that  Polly 
and  John  were  to  pay  Ktarj  M.  6  per  cent  on 
the  money  invested  by  him  in  the  term,  and 
were  permitted  to  stay  there  at  the  sufferance 
of  Henry  il.,  be  bein^  the  absolute  owner. 

"  Henry  M.  Cummmgs  deceased  about  Aa- 
gust  8.  1U81,  and  immediately  thereafter  A.  O. 
Cummings  was  duly  appointed  administrator 
ot  his  estate.  Amtmg  Henry  M.  Cummings's 
papws,  his  said  admuiistimtor  found  the  two 
anuller  notes  described  in  the  Heaton  morteue, 
and  a  note  for  the  sum  of  $1,000,  datea  De- 
cember 1, 1876,  parable  to  Henry  H.  on  de- 
mand, sijpied  by  Polly  and  John,  and  witnessed 
by  F.  v.  Randall.  This  note  was  called  in  the 
trial  '  tbe  Randall  note.'  The  $115  Heaton 
note  was  payable  to  Heaton  or  order,  and  when 
found  by  A.  O.  Cummings  did  not  bear  Hea- 
ton's  indorsement.  A.  O.  Cummings  procured 
Mr.  Henton  to  indorse  this  note  without  re- 
course after  Henry's  death  and  after  tbe  mak- 
ing of  tbe  assignment  hereinafter  spoken  of. 
Within  two  or  three  days  after  the  death  of 
Heniy  M.,  A.  O.  Cummmgs,  having  then  been 
appointed  administrator,  went  up  to  the  farm 
and  had  an  interview  wiUi  Jidin  about  these 
matters,  and  also  made  some  genend  talk  with 
Polly  about  her  remaining  on  the  farm,  and 
about  paying  for  the  use  of  farm.  Subse- 
quently A.  O.  Cummings  had  two  or  more 
Interviews  with  John  at  Uontpelier  in  relation 
to  the  business,  and  it  was  sugfiested  that  John 
and  his  mother  make  an  assignment  of  their  ex- 
pectancy in  the  estate  of  Lucioda  Cutler,  to 
secure  the  said  Cummings  for  tbe  past  indebt- 
edness and  for  their  future  occupancy  of  the 
farm;  and  so  it  was  arranged  between  Cum- 
mings and  John  that  Cummings  should  come 
up  to  tbe  farm  and  have  writings  executed  to 
accomplish  that  purpose.  According  to  this 
arrangement  with  John,  on  December  13,1881, 
a  time  previously  agreed  upon  between  Cum- 
mings and  John,  Cummings  witb  a  lawyer  re- 

giireid  to  the  farm  toconsummste  tbe  business, 
n  tbfli  dav,  at  the  farm,  Polly  and  John  ex- 
ecuted to  A.  O.  Cummings,  as  administrator  of 
tbe  estate  of  Henry  Cummings,  in  writing, 
under  seal,  an  assignment  of  all  their  interest 
in  the  estate  of  Lucinda  Cutler,  witb  power  of 
attorney  to  receive  and  receipt  for  sucb  sum 
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as  should  be  ccunlng  to  them,  or  either  of  Uiem 
from  the  administrator  of  Lucioda  Cutler's  ei 
tate,  to  an  amount  sufficient  to  pay  said  Cum 
mings  tbe  indebtedness  tlierein  named.  Th 
indebtedness  named  in  the  assignment  is  th 
said  Randall  note,  the  said  two  smaller  note 
named  lo  the  Heaton  mortgage;  a  note  0 
$1,350  that  dn;  executed  by  aaid  Polly  an 
John  to  A.  O.  Cummings.  aaminietrntor,  im 
such  further  tDdehCedneaa  as  ahould  arise  ua 
der  a  lease  of  the  farm  that  day  executed  an 
hereinafter  more  particularly  described.  A 
the  same  time  A.  O.  Cummings,  administrator 
executed  lo  Polly  a  lease  of  the  farm  from  tbii 
time  to  tbe  Ist  day  of  April,  1884, — about  tin 
time  the  ten  years  after  the  death  of  iiudodi 
Cutler  would  expire, — with  a  provisim  that  ii 
should  terminate  at  all  events  with  tliedeatho! 
Polly,  at  an  annual  rental  of  $175. 

"After  PoUy's  death,  A.  O.  Cummings  sok 
tbe  borne  farm  at  forced  aucUon  sale  for  Uh 
sum  of  $3,660,  a  sum  which  he  testifies  was  '1 
good  deal  leas  than  its  value,'  though  be  got  iI 
he  could  fw  U,  after  making  diligent  effort  u 
get  more  at  private  sale.  Aner  Folly's  dcsth, 
Timotby  Davis  was  duly  appointed  adminis- 
trator of  her  estate.  Sain  Davis  claimed  fron 
Clark  King,  administrator  with  the  will  an- 
nexed of  Lucinda  Cutler,  whatever  waa  comiog 
to  Polly  as  heir  of  Lucinda  Cutler;  and  A.  0. 
Cummings,  administrator,  claimed  the  same  bj 
virtue  of  said  assi^gnment.  Thereupon  Eiog 
brought  tbe  bill  m  this  caaci  and  tbe  coufil 
ordered  the  su'd  Davis  and  Cummin^  to  io- 
terplead,  and  these  masters  were  appointed  u 
hear  them.  King  has  paid  into  court  tbe  fond 
here  in  controveniy,  being  the  sum  of  $3,S70.S). 

"Davis  charges  meotalincapacity  on  the  put 
of  Polly  at  tbe  time  of  the  execution  of  tbe  u- 
signment,  and,  upon  this  charge  of  mental  in- 
capacity, rests  toe  issue  in  the  case.  Upoa 
either  side  of  this  issue  was  introduced  a  ^nit, 
number  of  witnesses,  who  gave  their  opuioaj 
respecting  PoUy's  mental  and  physical  coocttj 
tlon  during  the  last  ten  years  01  her  life,  «^ 
more  or  less  detail  of  her  circumstances  anfl 
surroundings, 

"From  this  testimony  is  found:  Uptowiib- 
in  fifteen  years  of  her  deatii.  Pcdly  wu  a, 
woman  of  more  than  ordinary  bustoeai  cam 
<d\y  and  understanding.   Jc^n  was  ber  ooU 
living  BOO;  and  for  him  she  entertained  gam 
affection,  and  in  him  bad  great  confidence. 
He  was  addicted  to  the  excessive  use  of  intoi}- 
eating  liquor,  and  was  'easy-going*  and  shift-' 
less.   They  lived  together  upon  tbe  farqj 
John  having  the  outdoor  and  financial  nuiu^ 
mentof  affairs,  and  Polly  matuigiog  indoott 
herself  doing  such  work  as  she  was  able, 
for  the  four  or  five  years  next  before  Jobs 
death  wasvery  little.   John  became  in  bis  Id 
years  so  shiftless  that  he  neglected  to  cm 
the  hay,  and  even  gathered  fence  for  flrewi 
His  careless  and  unthrifty  management  of 
farm  and  their  financial  affairs— his  shift' 
ness—brought  tbem  to  a  condition  of  pon  , 
in  1875,  when  they  were  foreclosed  as  kerei) 
before  set  forth,  notwittistsodlng  that,  vii 
ordinary  industry  and  management,  the  fui 
would  have  afforded  ibem  an  abumlant  )jria| 

"Notwithstanding  this,  Polly's  coofideni 
in  John  wss  unshaken.    After  toe  forec!ositn 
and  up  to  John's  death,  bJs  utter  wonhlesHiej 
^  IV^ 
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WM  ^panmt  to  all  but  bis  mother.  Pollj  her- 
idf  kind  strong  drink,  and  sometimes  partook 
of  it  to  Intoxication.  John  minlsterea  to  his 
Miber's  desire  fai  this  behalf,  and  furnished 
hvwithher 'warm  drink.*  assbe  called  It  The 
miten  tbiiilc  that  this  attention  on  his  part  in 
a»  wise  diminished  her  affection  for  or  coofl- 
dnosinhim.  In  1888,  during  John's  last  sick- 
stsi,  some  of  the  neighbors  called  tbealteatiOD 
of  the  oTOTseer  of  the  poor  of  tbe  town  to  the 
bet  that  Follj  was  in  need,  whereupon  he, 
with  one  of  the  selectmen,  went  to  tbe  farm  to 
look  into  tike  matter,  and  interviewed  P0U7 
mpectlnf  her  needs  and  irituation.  Polly  In- 
dated  to  tnem  that  the  liad  ererrthlng  she  want- 
ed except  that,  since  John  had  been  sick,  she 
bid  no  one  to  bring  her  her  warm  drink.  The 
ftct  ii  that  at  that  time  she  was  not  comforta- 
provided  for.  The  overseer  at  that  time 
m  Dotiiing  for  her  relief,  and,  as  far  as  ap- 
peared, never  did.  This  was  after  the  execa- 
dm  of  the  assignment,  but  her  cwdition  of 
mfnd  ilwD  irasnot  substantially  different  from 
what  it  was  at  tbe  time  of  tbe  assignment. 
Pt^waa  induced  to  execute  tbe  asafgnment 
bj  John.  Cummings's  negotiations  were  mostly 
irtth  John,  and  John  influenced  his  mother." 

The  msslers  do  not  think  that  John  himself, 
wtn  was  present  that  day,  bad  a  Terr  iDtelll- 
geat  eomprebeudon  of  the  details  of  tnat  bust- 
BOB,  tbouh  it  ti  not  claimed  that  he  was  in- 
cspacitMed  from  transacting  business  aftairs. 
It  is  not  insinuated  that  Ak.  Oummiugs  in- 
tended any  wrong,  bnt  it  is  stated  that  the 
Diking  ap  of  tbe  91,290  note  was  in  a  great 
■esBore  "gnesswork"  on  his  part.  The  mas- 
mentertun  some  donbt  respectingthe  justice 
ud  equiiy  of  all  the  debts  named  in  tbe  as- 
%Dment.  They  do  not  quite  understand  why 
tK  two  smalleT  notes  named  in  the  Heaton 
mortgage  were  kept  on  foot  as  a  subsisting 
deto.  Tliey  were  named  in  the  mortgage,  aod, 
by  Henry  H.  Cununlngs.  paid  when  he  re- 
deemed the  farm.  It  did  not  appear  that 
citbff  Bsntoa  or  Henry  H.  ever  raied  upon 
tteseearfty  named  in  tbe  notes,  tbcmaelTes,  or 
pmned  that  personal  property,  but  It  did  ap- 
pear that  ttM  property  was  lost  sight  of,  and 
nobody  knows  what  became  of  it,  or  wben  it 
vas  lost  sight  of.  The  maslen  think  the  evi- 
dence warrants  the  prestunption  that  John  at 
Mne  time  disposed  of  it. 

The  circunistanoes  surrounding  tbe  parties 
It  tod  sboat  the  date  of  ihe  Randall  note  sug- 
gEMed  to  the  mind  of  ihe  masters  some  doubt 
« to  whether  Henry  M.  preserved  that  note  as 
a  mhnsting  debt  against  Pollyand  John.  Tbe 
evidence  presents  to  tbe  minds  of  tbe  masters 
Uk  c(»1ectuTe  that  that  note  was  given  at  tiie 
linie  Heory  H.  purchased  the  ^k  decree, 
vith  a  view,  thm  entertained,  bat  afterwards 
^•odoQcd,  that  new  notes  should  be  fAwtu 
for  iD  that  Heoty  M.  should  pay  out  to  redeem 
w  turn,  Pi^y  and  John  still  retaining  an 
"pilsble  interest  in  the  proper^. 

The  other  fads  are  sufficiently  stated  in  the 
oimioD  of  the  court. 
Jfr.S.  C.  Sbortlcfl;  for  Cummings: 
w  ijurstioo  raised  on  the  report  is  nat- 
wy  divided  Into  two  parts:  (1)  How  much 
■Bcnbd  capacity  must  a  person  possess  to  make 
»»ilid pledge  of  such  persoo's  property  for 
■KpiViDent  of  debts?  (2)  How  much  mental 
ITt. 


capacity  must  a  person  possess,  who  at  the  time 
is  without  present  means,  to  make  a  valid 
pledge  of  an  expectancy,  to  enable  such  person 
to  live  wittiout  becoming  a  public  charge? 

It  ia  found  in  this  ease  that  Polly  Ooald  knew 
what  ahe  dgned,  and  that  H  bound  her  expeo- 
taocy  to  p»  tbe  debts  named  in  the  contract; 
and  realized  and  knew  tbe  difference  between 
one  sum  of  money  and  another.  The  only  ia- 
flrmity  fonnd  by  the  mastm  is  lack  of  mem- 
ory. 

If  Polly  Gould  understood  what  she  was  do- 
ing, and  tbe  effect  of  the  act,  as  the  masters 
have  found  in  this  case  in  reference  to  tbe  as- 
signment, of  what  consequence  is  it  wbeUwr 
she  understood  other  things  reasonably  or  un- 
reosonalilyt 

Different  men  come  to  different  conclnrions 
upon  the  same  state  of  facts,  as  to  what  Is 
reaaonable  or  unreasonable;  that  ia,  they  dif- 
fer in  judgment.  This  ia  not  a  valid  excuse 
tcr  not  pmormlng  a  oontract  undefstandingly 
made. 

Tbe  issue  in  ttiis  case  is  the  same  as  in  'At- 
lore  V.  JewU.  94  U.  8.  606  (M  L.  ed.  360),  in 
which  the  court  uses  the  following  language  in 
stating  the  issue:  "The  question  preseoled  for 
determinatiun  is  whether  the  deceased,  at  tbe 
time  she  executed  the  conveyance  in  question, 
possessed  soffldent  intelUgence  to  understand 
fully  Uie  nature  and  effect  of  the  transaction; 
and .  if  so,  whether  the  conv^ance  was  executed 
under  such  circumstances  as  that  It  ought  to 
be  upheld,  or  as  would  justify  the  interference 
of  equity  for  its  cancellation. 

The  same  doctrine  Is  laid  down  in  the  case  of 
Harding  v.  Bandy,  24  U.  S.  11  Wheat  108 
(fl  L.  ed.  439). 

Imbecility  or  weakness  of  mind,  not 
amonnting  to  idiocy  or  lunacy,  Is  not  alone 
safBdeot  to  avoid  a  deed. 

Jackson  v.  King,  4  Cow.  907;  amUh  v.  firafty. 
2  Ired.  Eq.  466. 

Unless  there  Is  inadequacy  of  consideration, 
or  some  other  evidence  of  fraud.  Imposition,  or 
over-reaching,  any  de^iree  of  Imbecility  or  in- 
sanity short  of  total  business  Incapacity,  will 
not  suffice  to  avoid  a  contract. 

Uendermm  v.  McQreffor,  30  Wis.  78;  Darnett 
V.  Rmctantf,  80  Ind.  842;  iSmry  v.  Ritenour, 
81  Ind.  188;  HaU  v.  Perkins,  8  Wtnd.  6>6; 
OOeU  V.  Buck,  21  Wend.  142;  ^trie  v.  Shoe- 
maker, 84  Wend.  85;  Perton  v.  Warren,  14 
Barb.  488;  Uirach  v.  Trainer.  8  Abb.  N.  C. 
274;  Clearwater  t.  Kimter,  48  111.  272;  Shetdtn^ 
V,  Harding,  Id,  74;  Farnam  v.  Biookt,  0  I^ck. 
212;  Be^  v.  Jone$,  22  Ark.  92;  Mann  v.  Bet- 
terly,  31  Vt.  826. 

The  report  finds  that  A.  O.  Cummings 
acted  in  good  faith  in  ibis  matter,  so  that  there 
was  no  over-reaching  or  any  thing  to  put  a  pru- 
dent man  on  inquiry. 

Absolute  soundness  of  mind  ispot  necessa^ 
to  enable  one  to  make  a  valid  conv^ance.  It 
is  sufficient  if  tbe  mind  comprehend  fully  the 
import  of  the  particular  act. 

Hippy  V.  6ant,4  lied.  Eq.  448;  Miller  v. 
Craiff,  86  111.  109;  Dennett  v.  Dennett,  44  N. 
H.  581;  Hovey  v.  Hobmn,  55  Me.  256:  Sjyere 
V.  SeKdl,  4  Bosh,  289:  Creagh  v.Blood,  3  Jones 
4b  La.  T.  509;  &  C.  8  Ir.  Eq.  484.    ^  , 


Hum,  for  Davis: 
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As  to  the  measure  of  her  capacity,  the  rule 
Is  that  sbe  must  have  had  enoufrh  to  eiuble  her 
to  understand  and  comp^bend  io  a  reasonable 
manner  the  nature  and  effect  of  the  budness 
which  flhe  was  doing,  as  stated  in  Steioart  v. 
FUnt,  1  Vt.  (L.  ed!}874.  4  New  Eng.  Rep. 
ISO,  69  Vt.  144:  or.  as  stated  In  Bill  t.  Dav, 
84  N.  J.  Eq.  160,  approTing  Leuar  v.  8hield$. 
88  N.  J.  Eq.  600,  "Where  Uiere  is  no  reason  to 
suspect  fmud,  the  test,  where  mental  incapaci]^ 
is  charged,  is:  Did  the  person  whose  act  fs 
challenged  possess  sufficient  mind  to  under- 
stuid  in  a  reasonable  manner  the  nature  and 
effect  of  the  act  he  was  doing,  orthebusineBB  be 
was  tranmctingT"— or,  as  Lord  Hale  would 
have  put  it,  "Did  die  know  what  she  was 
about?" 

I.  The  whole  case  shows  Polly's  condition 
at  the  time  of  the  assignment  to  have  been  one 
of  great  and  real  mental  weakness,  and,  "in  a 
case  of  real  mental  weakness,  a  presumption 
arises  against  the  validfly  of  the  transaction; 
and  the  burden  of  proof  rests  upon  the  party 
claiming  the  Iwneflt  of  the  conveyance  or  coo- 
tract,  to  show  its  perfect  fairness  and  the  capa- 
city of  the  other  party." 

2  Pom.  Eq^urifip.  S  M7;  Baker  v.  Monk.  88 
Beav.  419;  Wartemberg  v.  Bpiegd,  81  Hich. 
400;  Bigelow,  Fr.  383;  Kerr,  Fr.  169,  190;  Bai- 
ley, Onus  Probandl,  858. 

IL  But  if  tlie  statement  quoted  firom  Mr. 
Fomeroy  is,  without  some  element  added  there- 
to, too  broad  in  any  respect,  the  facts  of  this 
case  supply  the  oecessurv  additional  element. 
It  may  be  said,  and  certainly  nothing  more  can 
be  said,  that,  in  addition  to  real  mental  weak- 
ness,—which  is  all  that  Mr.  P(»neroy  names,— 
there  must  be  substantial  inadequacy  of  con- 
sidentlon,  or  nndne  influence,  or  certain  fidu- 
ciary relations  between  the  parties.  With  any 
oneof  these  three  elements  added,  Mr.  Pome- 
roy's  statement  cannot  be  considered  too 
broad. 

Among  the  relations  named  above  as  flducia- 
■n,  whicn  include  all  those  where  there  is  in- 
fluence on  one  side  and  confidence  on  the  other, 
are  those  of  parent  and  child,  guardian  and 
ward,  attorney  and  client;  as  well  as  others  of 
a  class  yet  open,  regarding  which  it  wasaaid  ^ 
Lord  Chelmsford  in  Tate  v.  WiUiamson,  L.  R. 
2  Ch.  App.  Cas.  55,quoted  !n  SPom.  Eq.  Jurisp. 
§956:  "The  juriscfictfoo  exercised  by  courts  of 
equity  over  the  dealings  of  persons  standing  in 
certain  fiduciary  relations  Ims  always  been  re- 
nided  as  one  of  the  most  salutary  description. 
The  principles  applicable  to  the  more  familiar 
relations  oi  this  character  have  been  long  set- 
tled by  many  well-known  decisions,  but  the 
courts  have  always  been  careful  not  to  fetter 
this  useful  jurisdiction  by  defining  the  exact 
limits  of  Ita  esercise." 

Mr.  Pomeroy  says,  in  the  above  section: 
"We  are  now  to  view  fiducfary  leladons  under 
an  entJrdy  dlffensnt  aspect-  thiere  to  no  inten- 
tional concealment,  no  miareprcsentetton,  no 
actual  fraud.  The  doctrine  to  be  examined 
arises  from  the  very  conception  and  existence 
of  a  fiduciary  relation.  While  equity  does  not 
deny  the  possibility  -of  valid  truisactions  be- 
tween the  two  parties,  yet,  because  evexy  fldn- 
dwT  relation  implies  acondltlon  of  aupraoriiy 
beta  hy  one  of  the  parties  over  the  other.  In 
emynaBnetlon  iMween  them  by  which  the 
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superior  party  obtains  a  possible  ben^t,  eqtd 
raises  a  presumption  anilnst  its  vaUdily,  n 
casts  upon  that  party  the  burdra  of  profh 
affirmatively  its  compliance  with  equitable  i 
quisltes,  and  of  thereby  overcoming  the  pr 
sumption."  It  should  be  noted  that  the 
catloD  of  this  principle  is  made  purely 
the  fact  of  the  fiduciary  relation,  and,  indM 
Mr.  Pomeroy  says  that  where  thn  ration  a 
iststhe  existence  of  "mental  weakneas.  old  » 
ignorance,  pecuniaiy  embarrassment,  and  a 
like"  is  "incidental,  not  necessary;"  butmiai 
gestthat,  where  they  exist  to  tbe  extent  dw* 
m  this  case,  tiiey  form  a  very  important  "fsc 
dent" 

m.  The  report  finds  "Polly  was  Induced  t 
execute  the  assignment  by  Jomi.  CumcDin^ 
negotiations  were  mostly  with  John,  and  J«i 
influenced  his  mother."  We  claim  that  tU 
With  what  is  elsewhere  found  in  the  r^Mit 
may  be  taken  to  be  a  flndi  ng  of  undue  infloeoa 
by  John,  with  tiie  efltet  of  whldi  Conmli^ 
was  cbars«ab1& 

The  following  casea'show  that  evoi  fanpoiM 
undue  influence  would  put  this  bntden  n 
CuromingH;  much  more  is  it  put  on  him  by  tk 
direct  findings: 

8  Lead.  Cas.  Eq.  128;  27  Moak.  Eng.  Rep. 
417,  note;  83  Moak,  Eng.  Rep.  821,  note: 
uenin  v.  Baseley,  14  Ves.  Jr.  278;  Mattlaiid  t. 
Irving.  16  Sim.  487;  MaiUand  v.  BaelAottm,  U 
8im.  68;  Bgpey  v.  Lake.  10  Hare,  261;  Ardm 
V.  Hndwn,  7  Beav.  551;  Oookev.  Lamottt,}^ 
Beav.  384;  Hogkton  v.  Hoghton.  Id.  278;  BbM 
V.  Ctarlf.  Id.  595;  GcbbeU  v.  Brt)ek.  20  Bear 
524;  Berdoe  v.  Dawton,  84  Beav.  008;  Babrr. 
Bradtep,  7  De  O.  M.  &  G.  597;  LMon  v.  &mt 
L.  R.  6  Eq.  655;  Kemnron  v.  AiMeeX-  R-  WChJ 
App.  Cas.  15;  Be^norutge  v,  Broitne,  L.  R  M 
Ch.  D.  188;  Bon  v.  RoM,  6  Unn.  80; 
V.  Orr,  44  Iowa,  679;  2Mle  v.  Jfewi,  1  9a, 
Rep.  217.  I 

IV.  But  the  burden  is  without  questiffii  n 
Cummings,  for  the  assignment  was  of  u  a- 
pectancy.  One  claiming  under  convejancerf 
an  expectancy  must  Aow  afflimatlvefy  iopffj 
feet  fairness,  and  that  a  full  and  adeqbalecai- 
slderalion  was  paid.  This  Cummings  Iihv* 
done.  , 

2  Pom.  Eq.  Jurisp.  958;  1  Story,  Eg.  Jori?^ 
886;  Bigelow,  Fr.  374;  Bromiejf  v.  8mA,  V 
Beav.  664;  Chitty,  Eq.  Index  V,  8,  SW:  Hil 
Tr.  388;  Adams,  Eq.  5th  Am.  ed.  878;  BhI(«. 
Onus  Probandl,  852.  j 

Bom,  (A,  delivered  the  opinioocrf  the  cool: 
The  contention  is  between  the  interpkidiv: 
defendants, — Davis  as  the  representtlive  n| 
Polly  Gould's  estate,  and  Cummin>nastberep-I 
resentattve  of  Henry  H.  Cumminj^s  (state.- 
and  is,  whether  Polly  Gould,  DccHnbff  11 
1891,  possessed  suffioent  mental  capacity  ^\ 
make  modlng  the  transaction  then  eniend  inttl 
by  her  with  the  defendant  A.  O.  CnouB&ip 
She  was  then  neariy  ninety  yean  old,  ud  ber 
mental  faculties  much  enfeebled  and  obBnticd.  j 
The  measure  of  capadty  required  (o  make  >| 
binding  contract  was  recently  before  this  covrt 
sittingln  full  bench  at  the  last  General  Ttn. 
in  8teu>aH  v.  mint,  1  Yt  (L.  ed.)  274, 4NiJ 
Eng.  Rep.  120,  50  Vt  144.   It  is  thm  k(H 
that  the  par^  must  nossess  canad^  '"^T. 
enable  he^^^^^^i^i^s^egtempi*^  » 
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•tore  and  effect  of  the  burioess  she  was  doiDg. 
Che  maxera  have  f  oand  that,  on  the  day  of 
BKotiniE  the  MsigiuneDt  of  her  expectaocy  in 
MTritter'a  eitete,  "  Polly's  mouory  of  receot 
mtB  waa  anrionaly  impaired,  though  better 
Baching  occonmnoea  of  her  earlier  jeara,  as 

■  aid  to  be  oftra  the  case  with  old  people." 
be  was  laboring  under  the  impresgion  that 
he  was  going  to  get  tbe  whole  of  the  Lucinda 
Sittkr  estate,  amountiDg  to  about  $17,000, 
Aen  the  ten  years  exi^ra;  and.  although  Mr. 
iSmmSaga  in  (be  inUnriew  when  sud  assign- 
Mol  was  executed,  told  her  that  she  would  not; 
Alt  ibe  children  of  the  brothers  and  sisters 
vrmld  share  io  it, — she  still  persisted  in  tbe  be- 
lief tbat  she  would  get  the  whole  of  it,  and  Mr. 
DommingB  could  not  make  her  see  otherwise. 
Ihe  inducement  held  out  to  her  for  executing 
Ae  angnment  was  that  she  could  remain  on 
As  &rm;  and  her  dedre  to  do  so,  with  John 

■  ber  companion,  was  the  consideration  In  her 
vind  tbat  obscured  all  others.  She  understood 
that  tbe  signing  of  those  papers  obligated  her 
to  tbe  payment  of  the  indebteuness  named  there- 
ia,  ana  pledged  her  interest  in  her  sister'a  estate 
to  inch  payment  She  could  distioguiab  fn 
her  mind  tbe  difference  between  one  sum  of 
■oaey  and  another;  but  she  had  not  sufficient 
MDOfv  sod  mental  vigfa  to  understand  In  a 
nsmable  manner  whether  she  owed  the  debts 
■smed  in  the  assignment,  or  whether  in  justice 
sad  equity  she  ought  to  pay  tbem. " 

Tbe  statement  of  ber  capacity  in  this  quota- 
tion from  the  report  is  not  in  substance  changed 
ff  nried  by  the  other  statements  in  the  masters' 
npnt.  While  she  understood  the  effect  of  the 
tnoaaction  in  which  she  was  engaged,  did  she 
mdetstand  and  comprehend  its  nature?  We 
ttink  abe  did  not.  She  did  not  comprehend, 
aid,  m  ber  then  condition,  could  not,  whether 
Ae  owed  the  debts  she  was  binding  herself  to 
pay,  or  whether  they  were  of  such  a  nature 
Ibai,  in  justice  and  equity,  ^e  ought  to  bind 
kmdf  to'pay  them.  In  other  woras,  she  bod 
M  soffldoit  mental  capacity  to  distinguish 
her  own  debts  from  the  debts  of  others,  or  to 
diKriminate  whether  they  were  of  sudi  a  char- 
acter tbat  they  equitably  and  justly  belonged 
to  ber  to  pay,  or  had  a  moral  claim  on  her  for 
psTOMnt.  She  was  without  determining  capa- 
city bi  herself,  and  the  judgm^it  which  she 
me  posoesied  was  gone.  Sbe  did  not.  and 
onld  not,  he  made  to  understand  her  rigbls  in 
her  Hster'B  estate;  and  her  desire  to  be  with  her 
Jobn,  is  her  companion,  was  a  consider- 
ation in  her  mind  that  obscured  all  others;  and 
was  the  inducement  held  out  to  her  for 
BKcDtiDg  tbe  assignment.  This  last  indicates 
rait  undue  influence  was  taken  of  her  desire  to 
Rwith  Jobn,  as  her  companion,  and  partake 
of  "tbe  warm  drink"  which  be  furnished, 
whether  this  undae  influence  was  exerted  by 
«■  Cnmmings  or  John  is  left  in  doubt  by  the 
npoTt  of  the  masters.  But.  by  whichever  ex- 
ited, it  controlled  ber,— rather  than  a  reason- 
HKcanprebenslon  of  the  nature  of  the  trsasac- 
wo,  of  tbe  property  she  possessed,  even  in 
^o^t,  and  of  its  application  or  assignment 
Jwthe  payment  of  her  own  debts,  or  of  the 
I  of  Mbers,  which  had  some  just  and  equi- 
■He  cfadDi  upon  her  forpayment, — ^In  execut- 
es the  aasQ[iiment.  llie  assignment  must 
«miote  be  set  aside.  Whether  the  eetate  of 
1  Vt. 


Henry  M.  Cummings  has  a  valid'claim  against 
ber  estate,  for  tbe  use  of  the  farm  from  Decem- 
ber, 1681,  to  April,  1884,  notwithstanding  her 
inci^citr  to  enter  into  a  valid  contract,  is  not 
presentea  for  consideraUoD,  and  oo  of^iion  ts 
exOTeascd  in  regard  thereto. 

The  decree  the  Court  of  Chancery  m  of- 
firmed,  and  the  eauee  remanded. 


Henry  H.  NYE 
c. 

BURLINGTON  &  LAMOILLE  R  R.  CO. 

The  defendant  was  sued  as  *the  Barltng- 
ton  &  Lamoille  Railroad  Company,  & 
oompany  organized  under  the  laws  of 
this  Htate,'^  etc.  The  service  of  the  writ 
was  like  that  required  by  the  statute,  on 
a  corporation,  by  leaTing  a  copy  with  its 
clerk.  A  motion  was  filed  to  dinain 
on  the  grround  tliat  the  Mrvlee  was 
illeffali  bat  it  did  not  spoel^  any 
error,  or  the  laethod  of  oorrectfng  ft. 
Held: 

ia)  That,  as  there  is  a  general  law  tin- 
der which  railroad  oorporations  oan  be 
organized,  ft  is  preanmed  that  the 
defSmdant  io  a  eorporation  organized 
under  this  law. 

(6)  That  the  motion— if  the  objection 
Is  available  on  motion — la  faoltT  in  not 
pointing  out  both  the  defect  and  itaeor- 
rectioo. 

(Lamoille — Filed  Deoemtier  n,  1887.) 

MOTION  to  dismiss  a  writ  on  the  ^uod 
that  the  service  was  illegal;  heard,  De- 
cember Term,  1886,  Lamoille  County,  Veazey. 
y.,  presiding;  motion  overruled.  Affirmed. 

The  substance  of  the  motion  was  tbat  the 
writ  had  not  been  legally  served.  It  appeared 
from  tiie  officer's  return  that  he  attached  one 
car,  and  that  he  lodged  a  copy  of  the  writ  in 
the  town  clerk's  office,  where  tbe  car  waa  at- 
tach^, and  that  he  also  left  a  copy  with  the 
clerk  of  the  defendant  company. 
Mr.  E.R.  Hard,  for  defendant: 
The  derendant  in  the  mandatoiy  part  of  the 
writ  is  described  as  "tbe  Burlington  &  La- 
moille Railrtrad  Company,  acompaoy,"etc.;  and 
there  is  nothing  anywhere  in  the  record  which 
varies  this  description,  or  indicates  what  sort 
of  a  "  company  "  the  defendant  is. 

The  question  presented  by  this  mollon  to 
abate  must  be  determined  by  what  appears 
upon  the  face  of  the  process,  unaffected  by  any 
extraneous  fact  or  inference;  and  tbe  motion 
should  prevail  unless  it  appears  by  the  record 
that  tbe  requirements  of  the  statutes  respecting 
tbe  service  of  attachment  process  have  been 
strictly  complied  with. 

It  does  not  appear  from  the  record  in  this 
case  tbat  tbe  defendant  is  a  corporation,  an 
"  association  or  joint-stock  company  consiatltig 
of  five  or  more  members,"  or  a  "partnership 
composed  of  Ave  or  more  persons,  —in  which 
cases,  only,  service  can  properly  be  made  by 
copy  to  a  clerk,  etc.,  as  provided  by  Rev.  Laws, 
g  878,  and  by  the  Act  of  1882. 
Acts  1888.  No.  71.         n  ,   h  ^ 
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The  suit  must  therefore  be  treated  as  one 
aniost  a  pluTaltty  of  natural  persons,  insuffl- 
waliv  dewribed;  and  the  writ  could  be  served 
only  m  the  manner  prescribed  br  Rev.  Laws, 
§§  871,  881,  if,  indeed,  anj  service  of  so  faulty 
a  process  could  be  effectual.  The  service, 
therefore,  by  copy  to  the  clerk  is  insufficient. 

Mr.  B.  A.  Hnnt.  for  plaintiff: 

The  writ  was  leptUy  and  sufficiently  served. 

Rev.  Laws,  g  878;  Acts  1884,  No.  99. 

It  was  personal  property  Uiat  was  attached 
and  should  have  been  attached  as  such. 

81  Barb.  Q90;  47  Barb.  104;  68  N.  Y.  681; 
67  N.  T.  814. 

RoHt  J.,  delivered  the  opinion  of  the  court: 
Conceding,  without  decidioj;,  that  the  objec- 
tion is  available  on  motion,  instead  of  plea,  we 
do  not  think  it  is  well  taken.  The  defend- 
.  ant,  as  aliased  in  the  writ,  is  the  "  Burlington  & 
LamoiUe  Kailroad  Company,  a  company  or- 
ganized under  the  laws  of  this  Btate."  The 
name  of  the  defendant,  "  BurlinfrtOD  &  La- 
moille Railroad  Company,"  as  well  as  the 
qualifying  clause,  "a company  organized  un- 
der the  laws  of  this  State,  is  conustent  with 
the  defendant  being  a  corporation,  upon  which 
service  of  pTocess  can  be  legaUy  completed  only 
by  delivennir  a  copy  tolls  clerk. 

Pleas  in  abatement  are  not  UtvoieA,  and  no 
presumptions  are  made  to  iq>bold  thcan.  We 
46fl 


have,  and  for  several  years  have  bad,  i  geaaA 
law  under  which  railroad  corpormtioDscoald  bi 
legally  oiganized.  It  is  to  be  pnsamed,  ifu^ 
presumption  is  to  i»evatl,  that  tiie  defeadMita 
a  corporation  organized  under  this  law. 

It  M  alleged  to  be  a  raUroad  companv.  Ha 
duties  of  such  a  company  are  more  or  Koa  of  • 
public  nature,  and  of  such  a  charadertlutitii: 
difficult  to  conceive  of  their  ezerdse  by  s  pin- 
nerehip.  Nor  have  we  any  statute  sntboridoi 
the  oivanizing  of  copartnerahips  for  tbe  em- 
else  of  the  functions  required  lor  tbe  faQ  en- 
stmction,  opei^ition,  and  tranaa^on  ot  th» 
buriness  of  a  railroad  company.  This  conpi- 
ny  is  alleged  to  have  been  organized  under  the 
laws  of  this  State,  clearly  referring  to  tbe  go- 
eral  law  enacted  for  the  organization  of  nil- 
road  companies  as  corporations.  Tbe  nite,  ip- 
plicable  alike  to  mouoos  and  pleas  in  ib^ 
ment,  is  that  they  must  give  tbe  pbdstiS  i 
better  writ,  in  that  they  not  only  point  oat  ba 
error,  but  also  the  method  of  correctiiwit.  1 
Chitty,  PI.  446.  The  motion  is  faulty  m  botb 
of  these  requisites.  It  neither  allies  dot  dt 
nies  the  corporate  existence  of  the  defendut, 
or  in  what  respect  the  supposed  service  d  th 
writ  upon  It  is  defective,  or  in  what  manaetit 
can  be  corrected. 

The  pro  forma  judgment  qf  the  Gowttg  Oeuft 
it  qgtrmed,  and  eauM  nmanded  befurtiitr 
proceeded  tiith. 
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Jodfth  O.  HINCKLEY 
«. 

Town  of  SOMERSET. 

t  Dam^ieB  for  an  injury  received  through 
want  of  a  nfleieat  ntllin^  in  or  upon 
a.  hifhwa^  may  be  recovered  from  the 
town  obliged  by  law  to  repair  the  way, 
if  the  injury  might  have  been  prerentea 
by  reasonable  c&re  and  diligence  on 
the  part  of  the  town,  and  it  had  reason- 
able notice  of  the  defect,  or  might  have 
nottoe  tiiereof  by  the  exereiae  of  invper 
care  and  diligence. 

2.  In  sooh  action  It  makes  no  differeqce 
whether  the  accident  waa  occasioned  by 
plaintiff's  horse  being  fH^htened  by 

an  object  either  ineide  or  outside  of  the 
limits  of  the  highway, 
t.  It  was  the  Antj  of  the  town  to  keep 
the  wmj  reasonably  safe  and  conve- 
niant  for  travelers,  and  to  put  up  a  suf- 
flcleot  railing  or  barrier,  if  a  railing  or 
barrier  was  required  to  make  the  way 
rsaaonably  safe. 

4.  If  the  injury  was  received  by  reason  ot 
the  insnmeient  height  of  the  railing  or 
barrier,  the  plaintuf  could  recover  if  he 
was  in  the  exercise  of  due  eare>  and 
hia  horse  was  reasonably  safe  to  drive, 
and  he  did  not  lose  control  of  it,  or  lost 
eontrol  for  a  moment  only,  ana  either 
regained  the  control  or  would  have  re- 
fcamed  it  before  the  horse  would  have 
mn  against  the  barrier  if  it  had  been  of 
mfBdent  height. 

^If  the  injury  would  not  have  been  re- 
ceived if  the  wall  bad  been  of  sufficient 
height,  and  this  want  of  height  rendered 
the  way  unsafe,  then  the  insufllclent 
wall  was  the  iaimediate  cause  of  the 
injury. 

6.  Notice  to  a  town  of  a  defect  in  a  U^h- 

wa^te  noticeof  that  condition  of  things 
which  constitutes  a  defect;  although  the 
tntboritiee  of  the  town  may  think  tliat 
it  does  not  constitute  a  defect. 

T  Where  a  wall  was  built  in  1864  and  was 
Teboilt  and  raised  In  1885  by  the  town, 
and  the  plaintiff  was  Injured  in  May, 
IS86,  and  the  wall  was  insufflcient.  it 
mtist  be  held,  as  matter  of  law,  that  the 
town  either  had  notice  of  the  defect, 
or  adght  have  had  notice  by  the  ei- 
aeise  of  proper  care  and  diligence. 

8- There  is  no  occasion  to  prove  actual  no- 
tice to  a  city  or  town  of  its  own  acts, 
or  acts  which  are  constructively  its  own. 

D.Uere  proof  of  notice  to  one  or  more  of 
the  liUMbitaats  does  not  establish  re- 
quisite notleet  bat  knowledge  may  be 
laf erred  from  the  length  of  time  during 
which  the  defect  has  existed,  and  from 
other  circnmstances. 

10.  CMversations  about  an  aeddent  or 
a  defect  in  a  way  between  persons  none 


of  whpm  is  an  officer  of  the  town  is  not 
competent  evidence  to  show  notice  to 
the  town,  although  the  oonversatlons 
may  have  been  had  between  many  dif- 
f^nt  persons. 

11.  Exewtions  will  not  generally  be  sus- 
tained because  Ineonpetent  evidenee 
has  been  received  to  prove  a  fact  which 
the  eonceded  fiMts  necessarily  estab- 
lish. 

<Mstol— VUed  NovMnber  18140070 

ON  defeodaot's  ezcepUoas.  (herruUd. 
This  was  an  action  of  tort  for  negligence. 
The  plaintiff  introduced  evidence  that  onHay 
39, 1886,  between  5  and  6  o'clock  p.  M . ,  he  was 
traveling  on  the  bighway,  from  Somerset  to 
Digbton,  CD  the  Somerset  side,  and  along  the 
causeway  leading  to  the  bridge;  tbat  bis  horse 
was  gentle,  bis  rate  of  speed  being  then  six  miles 
an  hour:  tbat  he  held  a  taut  rein  oo  bis  horse; 
that  big  borse  was  frigbtenedby  the  oyster  boats 
on  the  west  side  of  the  biidge,  and  suddenly 
shied  out  and  over  on  to  tbe  east  Aide  of  the  way, 
and  ran  into  and  upon  tbe  wall  or  tHirrier  on  the 
east  side;  that  bis  borse  got  up  on  to  and  astride 
of  the  wall  with  his  bind  legs,  while  his  forefeet 
rested  inside  on  tbe  road;  that  tbe  rig^t  for- 
ward wheel  of  bis  open  buggjy  went  on  to  tbe 
wall  and  over  to  tbe  east  side,  and  tbe  axle 
rested  on  tbe  wall,  and  left  wheel  was  in  tbe 
road  on  tbe  inside,  and  his  right  bind  wheel 
also  went  up  on  to  tbe  top  of  the  wall;  that  he 
was  thrown  out,  but  still  held  tbe  reins,  and 
that  his  horse  and  wagon  came  back  Into  the 
road;  that  it  was  all  done  and  over  in  an  in- 
stant. He  alto  testified  as  to  injury  received. 
Tbe  accident  occurred  from  1 5  to  20  feet  from 
tbe  bridge.  The  plaintiff  had  tiaveled  over 
tbe  road  more  or  less  since  April  1, 1886,  to 
and  from  Somerset  and  Digbton,  and  knew  of 
the  (>yster  boats  and  walls  of  tbe  bridge. 

The  defoidant  introduced  evidence  tending 
to  show  that  tbe  horse  only  reared  up  ana 
placed  his  forefeet  on  tbe  top  of  the  wall.  This 
was  all  the  evidence  In  tbe  case  as*  to  place, 
time,  and  cause  of  tbe  accident,  and  as  to  the 
lay-out,  construction,  and  repair  of  tbe  bridge, 
road,  causeway,  and  wall,  railing,  or  barrier. 
Tbe  plaintiff  claimed  tbe  wall  was  defective 
because  too  low,  and  tbat  ihe  acddentwasdue 
to  tbat  defect. 

For  tbe  purpose  of  proving  tbat  the  town  had 
notice  of  the  aefect,  the  plamtiff  called  one  Dr. 
Shurtlefl,  and  offered  to  show  by  him  that  he 
liad  met  vritb  an  accident  similar  to  that  which 
befell  the  plaintiff,  and  at  or  near  tbe  same 
place.  SubseqnenUy  he  waa  recalled  by  tbe 
plaintiff,  and  upon  tbe  plaintiff's  counsel  stat- 
ing that  he  cxpecled  to  show  tbat  Dr.  Bhurt- 
leff  bad  spoken  generally  of  Ibe  accident  in  the 
village  of  Somerset, where  he  lived,  and  where 
two  of  tbe  tUree  selectmen  lived,  and  should 
claim  it  waa  competent  for  tbe  jury  to  And,  if 
such  should  appear  to  l)e  tbe  fact,  tbat  tbe 
selectmen  either  knew,  or  tbe  exercise  of 
reasonable  care  might  luve  beard,  of  tbe  acci- 
dent, tbe  court  ruled  that  it  waa  competent  for 
tbe  plaintiff  to  put  in  evidence  of  tbe  accident 
as  bearing  on  tbe  que^on  of  notice  to  the  an- 
tboritles  of  tbe  town,  but  not  to  be  coundered 
by  the  jury  as  tending  to  show  that  there  was 
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aoy  defect,  or  that  theie  had  been  any  accidenL 
The  defendaot  duly  excepted  to  this  ruling. 
The  plaintiff  thereupon  put  the  foIlowiDg  ques- 
tion: "Without  asking  you  what  the  acctdeot 
was,  bow  generally  did  you  speak  of  it  around 
the  village?"  and  he  aoswered,  "Very  little  in- 
deed,"—to  which  question  and  answer  the  de- 
fendant excepted.  And  the  witness  further 
stated  that  he  had  spoken  of  it "  but  very  few 
times,"  and  to  but  two  or  three  persons,  and 
the  plainlifl  put  no  further  questions  and  pur- 
■oed  the  matter  no  further. 

At  the  clofie  of  the  case  the  defendant  asked 
the  court  to  rule  that,  on  ibe  OTidence,  the  de> 
feodant  was  not  liable,  and  to  direct  a  Terdlct 
for  the  defendant.  The  court  refused  so  to  rule. 
The  defendant  then  asked,  amimg  other  things, 
for  the  following  instructions  to  the  jury: 

"2.  If  the  plaintiff's  horse  was  ftigntened  by 
an  object  outside  of  the  limits  of  the  higbwajr. 
and,  while  so  frightened,  and  because  of  said 
fright,  ran  into  and  upon  the  railing  or  wall, 
and  the  injuries  were  receiTed  of  which  the 
plaintiff  complains,  the  plaintiff  cannot  to- 
cover.  Such  injuries  would  not  be  CMued 
solely  by  a  defect  in  the  biji^way,  or  want  <^ 
sufficient  railing  or  barrier." 

"3.  If  the  pkintifl's  horse,  wagon,  or  him- 
self, would  not  have  come  in  contact  with  the 
raibng  or  wall,  nor  the  accident  have  occurred, 
If  the  team  had  passed  ou  in  the  course  in 
which  the  plaintiff  was  dtiTing,  if  the  plaintiff's 
Imhm  had  not  been  f  righlened.  the  phuntiff  can* 
not  recover." 

"5.  If  the  highway  and  barriers  where  the 

{ilaintifF  was  injured  were  in  good  repair  and 
n  substantiaHy  the  same  condition  as  con- 
structed and  left  by  the  county  commissioners 
when  they  located  the  highway  and  built  tiw 
barriers  or  walls,  the  plaintiff  cannot  recover." 

"7.  The  defendant  was  not  obliged  to  main- 
tain a  wall  or  harrier  that  under  any  and  all 
(arcumstances — such  as  the  rearing  up  of  a 
horse — would  prevent  injurv  to  those  traveling 
on  the  highway.  If  the  wall  or  barrier  in  ques- 
tion here  was  suitable  for  the  ordinary  pur- 
poses of  travel  upon  such  a  road  in  a  country 
town,  it  was  sumcient.  If  the  plaintiff's  horse 
reared  up  and  placed  his  forefeet  on  Uietop  of 
the  wall,  but  did  not  go  over,  and  tbe  injuries 
complained  of  were  tbus  received,  the  plaintiff 
cannot  recover." 

The  court  gave  tbe  first,  fourth,  and  sixth  re- 
quests, and,  on  the  other  questions  raised,  in- 
structed the  Jury  as  follows: 

"Forthe  purposes  of  this  case  I  instruct  yon 
that  it  makes  no  difference  whether  the  cause 
of  tbe  accident  was  occasioned  by  the  plaintiff's 
horse  being  frightened  by  an  object  either  in- 
side or  outside  of  the  limits  of  tbe  highway." 
Mettn.  Braiey  A  Swift,  for  defendant: 
The  plaintiff's  two  causes — to  wit,  insuffl- 
cien<7  of  the  barrier,  and  the  want  of  a  suitable 
nillng  or  barrier— are  in  effect  (me,  and  claim 
to  hold  the  town  liable  for  want  of  a  sufficient 
xailing.  Tbe  earlier  statutes  speak  only  of 
"want  of  rails  on  any  bridge." 

Stat.  1786,  chap.  31.  1,  8;  Rev.  Stat.  chap. 
S6,|l. 

But  Gen.  Stat.  chap.  44,  ^  23,  and  Acts  1877, 
chap.  884,  2'(Pub.  Stat.  cbap.  S3, 18)  pio- 
vide  for  recovery  for  want  of  a  sufficient  railing 
in  or  upon  "a  bigliway,  townway,  caQsevnqr.or 
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bridge."  The  object  and  purpose  of  thiskips- 
lation  as  lo  railings  Is  to  prevent  travelen,  prop- 
erly using  a  highway,  causeway,  or  bridge, 
from  going  Into,  or  falling  into,  a  danirefwu 
place  not  within  tbe  limits  of  the  traveled  war, 
but  so  near  thereto  that,  through  some  of  tbe 
mischances  of  travel,  thc^may  be  injured. 

OotHmonaeatth  V.  WUminifta».liSSMam.sn, 
601;  Murphj/  v.  Qltmaetter,  106  Mass.  470,  and 
authorities  cited. 

Any  barrier,  railing,  or  fence  of  suitable  ma- 
terial, and  properly  constructed,  that  is  soffl- 
cient  for  that  purpose,  Is  all  that  tbe  law  re- 
quires. The  niUne  is  to  vam  and  detain  tbe 
traveler  from  the  dangerous  object  or  [dace 
outside. 

^iekaey  v.  8cU^,  3  Alloi,  874»  877:  Atgeri. 
LoiceU,  Id.  403,  406;  Adam  v.  yatiek.  IS  Al 
ICDL  439.  481,  483. 

The  plaintiff's  case  shows  that  the  bairier 
here  fully  accomplished  this  purpose. 

See  Bigelow.  OA.  J.,  in  8tiden<y  v.  Balm. 
stfwa. 

Tried  by  this  lest,  tbe  [Oaintiff  on  Ui  om 
evidence  bad  no  case.  The  ruling  that,  on  the 
evidence,  the  plaintiff  could  not  "tafntai"  his 

action,  should  have  been  given. 

Marble  v.  W&rcMter,  4  Gray,  805.  403. 

The  only  exception  lo  tbe  rule  tiiat  a  ptain- 
tifl  cannot  recover  unless  the  defect  in  tbe 
highway  was  tbe  sole  cause  of  the  injury, 
must  be  one  where  tbe  contributing  cause  was 
a  pure  accident,  and  one  which  common  pru 
dence  and  sagacity  could  not  have  foreseen  and 
guarded  against. 

PaliMT  V.  Andover,  2  Cush.  600. 

Tbe  contributing  cause  here  was  the  bost> 
anchored  or  moor^  outside  of  the  highway.— 
acts  of  third  parUes. 

Bowlt  V.  ZfftHlf.  7  Gray,  100,  105;  Barber  v 
Raxbury.  11  Allen,  818,  831. 

The  fifth  request  called  for  proper  iiut ruc- 
tions on  tbe  facts,  that  tbe  jury  mi^t  consider 
the  acts  of  tbe  commissioners  "  as  persons 
skilled  in  the  subject  and  competent  to  judge, 
but  not  conclusive. 

BUaa  V.  DeerjUM,  18  Pick.  103, 110;  Pettrtn 
V.  Farnvm,  131  Mass.  416. 

The  instructtons  given  were  misleading,  and 
tended  to  prejudice  tbe  defendant's  side  of  tbe 
case.  If  any  such  Instruction  was  called  tot  by 
tbecase.  It  should  have  been  property  qoaliffed 
and  limited,  as  in — 

ddamt  V.  NaUek,  and  Palmer  v.  Andowr. 

The  instructions  g^vcn  held  tbe  deCendsnt  to 

a  liability  not  imposed  by  Uiw. 

StickiCey  v.  iSaUm,  and  Adanta  v.  Natiet.  «- 
pra;  /loaardv.A'orth  BndpetcaUr.ld  Pick.181. 

Tbe  testimony  of  Dr.  Sburtleff  was  not  ad- 
missible for  any  purpose.  It  raised  a  coUaienl 
issue,  and  one  tlw  defendant  could  not  antici- 
pate. 

CtOIint  V.  DorchaUr,  6Cuib.  898;  ArruMs 
V.  Bo9ton.  114  Mass.  341.  846;  Blair  f.  FtUum, 
118  Mass.  430.  433. 

Tbe  fact  that  tbe  plaintiff  pursued  his  in- 
quiriea  no  furtherdoes  not  render  tbe  tesUraoor 
any  the  less  objectionable,  the  evidence  bebif- 
in  against  tbe  defendant's  objection. 

Magrsin  t.  MidOan  B.  R.  Co.  IIS  Tbm.  m. 
841. 

Tbe  tesUmony  of  I}v.^SbnrtIeff  but  and 
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joined  tbe  defendant  at  the  trial  before  the 
}mT.  ud  its  admiwioD  was  error. 
Mmtn.  Kortoo*  JMUklac**  for  plahitlil: 
Tke  instnu^ioiia  ot  tbe  cont  nnnUog  tiie 
pupoaBS  ot  ■  barrier  were  fall  and  aocurate. 
•od  the  jniy  must  have  found  "that  the  wall, 
u  it  was  tbere,  was  not  a  sultaUe  railioft  or 
btnier,  taking  into  account  the  whole  location 
of  the  place  and  tbe  kind  and  amount  of  travel, 
utd  all  tboae  thinKs;"  and  that  the  want  in 
beij^itin  tbe  raUingwH  tbe  sole  cause  of  In- 

^dffTM  T.  Natiek,  18  Allen,  483;  Steeent  t. 
iftufofrf,  10  Allen,  28. 

Tbe  court  rightly  refused  to  direct  a  Terdict 
for  tbe  defoidant. 

There  was  no  evidence  of  want  of  care  on 
the  part  of  the  plaintiff;  or,  if  there  mu,  it  was 
a  qocMion  for  uie  jury. 

The  defendant  la  not  beUered,  because  tbe  ae- 
cident  was  not  more  severe. 

The  second  and  third  instructions  asked  for 
by  tbe  defendant  were  rightly  refused  because 
tbqr  aMumed  that  the  fright  of  tbe  horse  was 
TOKiem  to  prevent  a  recovery. 

Wright  V.  TempUton.  182  Mass.  49;  Babmm  v. 
BcckpoH,  101  HasB.  98;  Stow  v.  HtU)bardtltm, 
100  Haas.  56;  Ljpnan  v.  Amkent,  107  Mass, 
sat;  Britton  v.  Oumminffton,  107  Mass.  849. 
Bee  Oaiimff  v.  Bedford,  12S  Mass.  CM;  Wright 
T.  Teatpt^oji,  supra. 

Vtn  the  purpose  of  showing  that  the  town 
aoUioritiea  had  notice,  or  by  tne  use  of  reason- 
lUediligence  might  have  bad  notlce.of  the  de- 
fect, it  was  competent  for  tbe  plalntiiT  to  in- 
trodnce  evldeDce  that  there  had  been  a  similar 
Kddnt.  Its  weight  was  for  the  Jury,  but  the 
leatimony  was  admissible. 

Seed  V.  NoHkfiOd.  18  Pick.  98;  Dtmald$on  v. 
Bortm.  16Gimy,  511. 

Both  offer  and  ruling  became  immaterial,  and 
defendant  was  not  prejudiced  thereby 

BiteT.  Barber,  4  Cnsb.  107. 

Held,  delivered  tbet^nion  of  tbe  court: 
This  is  an  action  to  recover  damages  for  an 
in^iy  reorfved  through  want  of  a  "sufHcient 
nuing  in  or  upon  a  bTghway,"  "which  might 
bare  been  remedied,  or  which  damage  or  in- 
juiy  mi«bt  have  beeo  prevented  by  rpasonable 
one  and  diligence  on  tbe  part  of  the  town." 
The  damaces  are  recoverable  from  tbe  town 
"  Igr  law  obliged  to  repair"  the  way  if  it  "  bad 
KSKntable  notice  of  tbe  defect,  or  might  have 
■id  notice  thereof  by  the  exercise  <rf  pn^r 
cm  and  diligence"  on  its  port.  Pub.  Stat.  chap. 
82,^18. 

It  was  contended  that  the  railing  was  insuf- 
ficieat  because  it  was  not  of  proper  neight.  Tbe 
Kcmi  and  third  requests  for  instrucdons  ouebt 
WR  to  have  been  granted  if  tbe  nailing  was'in  • 
raflkieot,  and  tbe  plaintiff  did  not  lose  control 
of  the  borse,  and  if  the  injury  would  not  have 
bwn  received  if  tbe  railing  had  been  sufficient. 
The  instructions  given,  rdating  to  the  fact  that 
ibe  horse  became  frightened,  and  the  effect  of 
thii  upon  tbe  plaintOTs  right  of  action,  were 
omect.   atons  r.  HvltbardaUm.  100  Mass.  55; 

V.  Bockport,  101  Mass.  88;  BHtUm  v. 
Ovmmington,  107  Mass.  849;  Wright  t.  Ttm- 
fiUn.  m  Uam.  49. 

Tbe  fifth  request  ou^t  not  to  have  been 
pufed.   It  waa  the  duW  of  tbe  town  to  keep 


the  way  "reasonably  safe  and  convenient  for 
travelers"  (Pub.  Stat.  chap.  63,  §  1),  and  to 
put  up  a  sufficient  railing  or  barrier,  if  the  bar- 
rier oonalructi'd  by  tbe  oommiasionerB  waa  not 
snflSetont ;  and  if  a  nriliDg  or  barrier  was  required 
to  make  the  way  reasonably  safe. 

The  seventb  request  ougbt  not  to  have  been 
granted,  because,  if  the  wall  was  Insufficient, 
and  the  way  not  reasonably  safe,  it  was  not  ne- 
cessaiT  that  the  horse  "shonld  go  over  tbe 
wall,''^  in  order  to  enable  tbe  plaintiff  to  recover. 
If  the  injuTf  was  received  because  the  wall 
was  not  bigo  enongb,  and  the  want  of  height 
made  it  insufficient  as  a  railing  or  barrier,  the 
plaintiff  could  recover  if  the  horse  was  a  rea- 
sonably safe  hone  to  drive,  and  if  tbe  plain- 
tiff waa  in  the  exercise  of  due  care,  and  did  not 
lose  control  of  the  horse;  or  lost  control  for  a 
moment  tnly,  and  dtber  regained  the  control, 
or  would  have  n^iained  it  before  the  horse 
would  have  run  against  the  wall  if  It  had  been 
of  sufficient  height. 

If  tbe  injury  would  not  have  been  received 
if  the  wall  bad  been  of  sufficient  height,  and 
this  want  of  height  rendered  the  way  unsafe, 
then  tbe  insuffldent  wall  was  tbe  immediate 
cause  of  the  injury.  We  do  not  know  that  the 
plaintiff's  horse  would  have  ran  agalnat  tbe 
wall  if  it  bad  been  of  sufficient  hei^t.  and  tbia 
defect  in  tbe  height  of  tbe  wall  may  have  been 
the  sole  cause  of  tbe  injury.  We  think  that 
there  was  evidence  for  tbe  jury  of  all  the  facts 
necessary  to  be  proved,  and  that  the  court  right- 
ly refused  to  direct  a  verdict  for  the  defendant. 

It  appears  that  certain  evidence  was  intro- 
duced "solely  on  the  question  of  notice;" 
which  means  notice  to  the  town,  of  tbe  height 
of  tbe  wall,  and  of  the  condition  of  tbe  way. 
If  the  wall  was  insufficient,  and  the  way  un- 
safe, it  is  immaterial  what  tbe  authorities  of 
the  town  thought  about  it,  if  they  knew  the 
facts.  Notice  of  a  defect  is  notice  of  that  con- 
dition of  things  which  constitutes  a  defect,  al- 
tbougb  the  authoriiles  of  the  town  may  think 
that  It  does  not  constitute  a  defect.  This  wall 
was  a  permanent  structure,  built  in  18B4,  and 
was  rebuilt  and  raised  about  six  inches  in 
height  in  1886,  by  a  highway  surveyor  of  the 
defendant  town.  The  plaintiff  was  injured  on 
May  39,  1886.  If  the  wall  was  insufficient  as 
a  railing  or  barrier,  we  have  no  doubt  that  on 
the  unuisputed  facts  it  must  be  held  as  mat- 
ter of  law,  thu  (be  town  "either  bad  rea- 
sonable notice  of  the  defect,  ot  might  have  had 
ooUee  thereof  by  tbe  exercise  of  proper  care 
and  diligence"  on  its  part.  The  wall  wns  a 
structure  which  was  vuible  and  conspicuous 
and  had  existed  for  so  long  a  time  that  the 
town  ought  to  have  known  its  condition  and 
height,  and  ought  to  have  known  that  it  was 
insufBclent,  if  in  fact  it  was  insufficient  Be- 
sides, tbe  fact  that  the  wall  had  been  rebuilt  In 
1886  by  tbe  highway  surv^orof  the  town,  and 
remained  In  tbe  same  condition  as  when  rebuilt 
by  him,  was  equivalent  to  a  notice  to  the  town 
of  its  condition  and  height.  "There  is  no  oc- 
casion to  prove  actual  notice  to  a  city  or  town 
of  its  own  acts,  or  acta  which  are  constructively 
itsown."  Moniety.  Ljftiit,  119  Mass.  378,  375; 
Brook*  V.  SomerviOe,  106  Mass.  271. 

In  Donatdton  v.  BoOon,  16  Gray.  fi06.  511, 
it  was  said  "that  mere  proof  of  notice  to 
one  or  more  of  the  Inhabg^^^^jjQutj^^e 
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liab  the  requidta  notice,  becsiue  it  is  not  tbeir 
duty  to  repair  the  defect  or  remove  the  ob- 
struction. Thefacts  must  besacbasto  leadto 
the  inference  that  the  proper  oflBcen  of  the 
town,  whose  dntr  it  is  to  attend  to  mnnicipal 
affain,  did  actnally  know  of  the  existence  of 
the  defect,  or  with  proper  diligence  and  care 
miftht  have  hDOWD  it.  Such  knowledge  may 
be  inferred  from  the  length  of  time  during 
which  the  defect  has  eziated,  from  tlie  cenMu 
positiOD  and  publicity  of  the  place  where  it 
«zi8ts,  and  anv  other  circumstances  which  tend 
to  show  its  notoriety."  This  is  tlje  rule  of  law 
under  existing  statutes.  Uantam  v.  Boston, 
141  Mass.  242. 

The  evidence  of  Dr.  Shurtlefl  w<u admitted, 
not  "  as  tending  to  show  that  time  wm  any 
defectaor  that  uiere  had  been  any  acddcnt, 
but  "as  hearing  on  the  question  of  notice  to 
the  authorities  of  the  town:"  and  it  appears 
that  there  was  other  testimony  of  the  same 
kind.  The  presiding  Justice  carefully  limited 
the  relevancy  of  thin  evidence  to  "the  question 
of  notice."  We  think  that  conversations  about 
an  accident  or  a  defect  in  a  way,  between  per- 
sons, none  of  whom  to  an  officer  of  the  town, 
is  not  competent  erldence  to  show  notice  to  the 
town,  although  the  conversations  may  have 
been  bad  between  many  different  persons.  It 
cannot  be  inferred  that  the  conversatiunB  were 
heard  by  other  persons  than  those  shown  to 
have  heard  tbem.  Whether  a  public  notice  of 
a  defect  in  a  highway  by  advertisement  in  a 
newspaper,  or  in  some  other  pnbllc  manner, 
would  be  evidence  to  the  town,  need  not  be 
decided.  The  evidence  therefore  was  inadmis- 
sible for  the  purpose  for  which  it  was  received, 
and  it  is  clear  that  it  was  not  admissible  for 
any  other  purpose.  But  it  was  evidence  ad- 
mitted to  prove  a  fact  which  it  was  unneces- 
sary to  prove  if  the  other  facts  we  have  re- 
frared  to  have  been  proved  at  admitted,  and 
the  exceptions  so  rente.  Exceptions  will  not 
generally  be  sustained  because  incompetent  evi- 
dence has  been  received  to  prove  a  fact  which 
(he  conceded  facts  necessarily  establish.  The 
real  complaint  Is  that  the  evidence  tended  to 
prejudice  the  defendant  with  the  jury,  because, 
however  careful  tbe  instmctions  of  the  court 
may  have  been,  the  jury  would  be  likely  to 
consider  the  evidence  of  a  previous  accident  as 
evidence  that  tbe  defendant  was  in  fault,  and 
ought  to  have  repaired  the  way.  There  is  some 
force  in  this,  aud  it  would  undoubtedly  be 
within  the  power  of  the  court  to  sustain  these 
exceptions,  on  this  ground,  if  satisfied  that  in- 
justice had  been  done;  but  we  are  not  satisfied 
ttiat  injustice  has  been  done. 

Exeeptiont  owrrated. 


COMMONWEALTH  of  Massachusetts 
e. 

Jamea  CLABE  et  at. 

1.  A  complaint  containiof?  the  general 
allegation  that  defendante,  at  the  times 
and  place  therein  stated,  kept  a  honae 
of  ill  fsAse,  resorted  to  for  pmstitation, 
and  used  for  tbe  illegal  sale  of  iotoxi- 
eating  liquors,  et&,  is  aaSeleiitt  mider 
Pub.  Stat.  chap.  101.  6. 
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8.  Q%e  oliJeetloB  that  thetlnaectf  tbeeon- 
tlnuanoe  oi  the  offeose.  ualleged  in  ifae 
complaiDt,  was  to*  Iob«,  be^i^  over  ox 
months,  is  not  good.  Defendant  eoold 
have  moved  for  a  specifleatioD  oi  par> 
ileal  ars. 

3.  Testimony  of  the  repat»tioB  fl»r  ehaa 
tity.  of  the  women  found  in  the  honaa 

was  competent. 

4.  Where  a  defendant  testified  that  he 
had  never  had  any  interest  in  tbe  sale  of 
liquor  on  the  premlsea.  it  was  competent 
for  the  couLTt  to  allow  a  general  eroaa- 
ezaBslaation  of  him,  as  to  his  relations 
to  the  house  prior  to  the  time  charged 
In  the  complaint.    Entries  by  him  of  nia 

fmrchase  of  liqaor,  etc..  for  the  house, 
or  the  same  time,  were  competent. 

6.  During  tbe  closing  ailment  of  fxnmsel 
it  is  too  late  to  aak  the  court  to  in- 
struct tbe  jury  that  testimony  which 
was  admitted  without  objection  was 
incompetent  for  any  purpoas. 

0.  If  a  qaestion  of  law  arises  for  tbe  first 
time  during  the  eloainff  awguaaeat  tor 
tbeproseeutioD,  thedefendsnt,  itseema  , 
wotud  have  the  right  to  ask  a  ruling 
upon  it. 

(Basez — Filed  November  22,  USXJ 

ON  defendants'  except  ions.  OwmM. 
This  was  a  comi^alDt.  appealed  from  tbe 
police  court,  for  maintaining  a  nnisBDce  b;^ 
tbe  illegal  sale  and  keeping  of  intoxicatiii; 
liquor,  and  also  by  keeping  a  house  of  ill  fame, 
resorted  to  for  prostitution,  lewdness,  aod 
illegal  gaming.  Tbe  complaint  is  as  followB: 
'To  the  justices  of  the  police  court  of  Ib« 
city  of  Gloucester  within  and  for  the  coantr 
^  £ssex. 

"George  Donglaas,  of  Gloucester,  hi  wd 
county,  in  behalf  of  the  Commonwealth  of  M>^ 
sachusetts,  on  oath  complains  that  James  CItii 
and  William  £.  Wetmore,  of  Gloucester,  in 
said  countv,  on  the  1st  day  of  Janoary  in  tbe 
year  of  our  Lord  1886,  at  Gloucester,  in  aid 
coun^,  and  on  divers  other  days  and  limes,  te- 
tween  that  d^*  and  tbe  26th  day  of  July  in  tbe 
year  of  our  Lord  1886,  at  said  Gloucester,  did 
keep  and  maintain  a  certain  tenement,  ttaenni- 
uate,  tlien  and  there  used  by  said  James  Clu* 
and  William  £.  Wetmore  as  a  house  of  ill  fasie. 
resorted  to  for  prostitution,  lewdness,  aod  for 
illegal  gaming,  and  then  and  there  used  by  the 
said  Clark  and  Wetmore  for  the  illegal  lale  sod 
for  the  illegal  keeping  of  intozicanng  liqwr; 
said  tenement,  so  used  as  aforesaid,  being  tbn 
and  there  a  common  nuisance,  to  the  great  inju- 

3'  and  common  nuisance  of  all  tbe  peaeeaUe 
tizans  of  said  Commonwealth,  there  rendiDg 
passing,  and  being,  against  the  peace  of  w 
Commonwealth,  and  contrary  to  tbe  ism  of 
the  statutes  in  such  case  made  and  provided. 

"He  therefore  pmvs  that  said  deCendaats  oiay 
be  apprehended,  ana  brought  before  s^jM^ice 
court,  and  held  to  answer  to  tiiis  compnist, 
and  further  dealt  with,  relative  to  the  aaie. 
according  to  law." 

Officer  Sullivan,  for  the  sovemment,  te»tifiw 
to  the  location  of  tbe  piemiaeB  by  itnet  no 
number. 

t  Hub- 
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Defendanta  objected  to  proof  of  acts  done  at, 
and  muogeiDent  of,  the  premises  between  tbe 
lit  tnd  26th  days  of  July.  1886,  od  tbe  ground 
tb&t  testUDODr  coverlog  a  period  of  more  than 
Bi  months  after  January  1  vas  Improper. 

Tbe  court  overruled  the  objection,  received 
tbe  testimony,  and  defendants  excepted.  Wit- 
neas  further  testified  to  what  females  were 
fooDd  on  tbe  premises  on  tbe  ISth  of  July  in 
tbe  rieeping-rooms;  and.  on  being  questioned  as 
10  their  reputation  for  chastity  in  Qloucesler, 
debndant  objected;  the  court  overruled  the 
ol^eetion,  and  defendant  excepted.  Tbe  wit- 
ness teaUfled  that  their  reputation  in  respect  to 
chastity  was  bad;  to  which  answer  defendant 
objected,  and  excepted  to  the  ruling  of  tbe 
conrt. 

Sallivan  also  testified  to  seeing  defendant 
CUrfc,  on  one  occasion,  late  at  night,  come 
from  tbe  depot  on  tbe  anlTal  of  a  Boston  train, 
wiUi  a  woman,  aodso  with  ber  to  the  prem- 
isw  is  question.  Clark,  upon  his  ownezamin- 
atioD,  admitted  he  brought  the  woman  from 
Bostm  as  a  housekeeper  ,for  tbe  premises 
chargwl.  but  said  he  did  so  at  the  request  of 
defendant  Wotmore. 

DefoidaDt  Clark  claimed  the  premises  were 
DO  ouiaanoe.  bjr  whomever  kept;  that  he  had 
aotiung  to  do  with  the  kee^nng  and  maintain- 
ing  of  tbe  place  during  the  period  covered  by 
the  comphiint,  and  testified  his  wife  owned 
ibem,  sod  as  agent  for  her  he  leased  them  to 
Uie defendant  Wetm<»%,who  managed  and  c(m- 
dacled  the  place  during  that  time;  that  he  bad 
no  inteiest  in  the  sale  of  any  liquor  on  the  prem- 
ises at  any  time.  The  prosecution  cross- 
fliiiDioed  defendant  Clark,  and  asked  if  he  had 
nm  tbe  pUce  or  had  aoytbing  to  do  with  the 
pmnises  prior  to  January  1, 1886.  Defendant 
objected  to  the  question,  the  court  admitted  it, 
aiMl(kfeodantexcepted.  Witness  answered  he 
hid  not.  This  evidence  wss  supplemented  by 
tlie  testimony  of  defendant  Wetmore,  who  testi- 
fied be  alone  was  tbe  keeper  and  maiDtainer  of 
tbe  premises  in  question  during  the  time  speci- 
fied in  the  complaint. 

The  t)ro8ecution  presented  books  of  account 
porponing  to  be  entries  for  expenditures  for  the 
premises  in  question  prior  to  January  1,  1886, 
u  Ut  back  as  September,  1886,  during  which 
lime  tbe  prosecution  claimed  the  place  was 
^  alone  or  in  part  by  one  Coombs,  and  that 
<»eDdaat  Clark  was  fnterested  with  Coombs. 
When  Clark  was  asked  whose  writing  these 
books  contained,  defendant  objected  to  the 
<[QeAK>D,  but  it  was  admitted,  and  defendant 
excepted.  Defendant  admitted  theeutries  were 
his,  and  were  largely  for  purchases  of  liquor, 
•Bd  cash  received.  Vanous  questions  were 
sAed  tliisdefendan  t  on  cross-examination  about 
iheentriea  in  the  books  and  bis  connection  with 
Coombs  during  tbe  time  between  September, 
ISes,  sod  Januarv  1. 1886,  all  ot  which  were  ob- 
jn:ted  to,  and  admitted  by  tbe  court,  and  ez- 
^pted  to  by  defendant.  Subsequently  these 
ootAs  were  offered  in  evidence  by  the  prosecu- 
*Ka,  to  which  tbe  defendant  Clark  objected; 
admitted,  and  defondaot  excepted. 

In  summing  up,  the  prosecution  commented 
on  the  management  and  proprietorship  of  the 
pntDisesprlcn- to  January  1.  1886,  and  from  the 
entries  in  tlieae  books  claimed  defendant  Clark 
jointly  interested  with  Coomba,  when 


Clark's  attorney, without  iDtemipting,  passed  to 
tbe  court,  in  writing,  the  requests  to  In^ruct  tbe 
jiuy:  "Neither  of  tbe  books  claimed  to  be  put 
m  the  case  by  tbe  government  is  competent  for 
any  purpoee."  Tnie  court  reused  to  so  chaise 
upon  the  ground  that,  not  having  boen  submit- 
ted until  nearly  tbe  close  of  the  government's 
argument,  it  is  not  allowed.  The  court  gave 
no  instruction  on  tbe  permit  to  the  jury,  nor 
was  exception  taken  on  tbe  refusw  to  give 
these  later  instructions. 

While  the  prosecution  wss  uguing  tbe  case 
to  the  jury,  and  oommentingon  tbe  event  of  tbe 
woman  coming  from  Boston,  and  as  being  un- 
chaste, etc. ,  dueodants'  attorney  af^ain,  without 
interrupting,  handed  to  tbe  court,  in  writlnsr,  a 
request  to  charge:  "The  testimony  in  regard  to 
tbe  woman  isincompetentforaoy  purpoee, and 
the  argument  for  tbe  goverDmeot  in  rt^rd  to 
it  should  be  disregarded  by  the  jury.  The 
court  declined  to  give  tbe  request,  tot  the  reas- 
ons stated  in  the  last  preceding  objection,  and 
gave  no  instruction  whatever. 

The  jury  convicted  ibe  defendants. 

Memt.  Searle,  Freneh,  ft  Woods,  for 
defendants: 

I.  The  defendants'  motion  to  quash  tbe  com- 
plaint sboidd  have  been  sustained.  It  is  wholly 
uncertain  whether  the  complaint  is  under  Pub. 
Stat.  chap.  101,  §  6.  or  under  Pub.  Sut.  chap. 
207,  18;  and,  when  such  is  the  case,  a  com- 
plaint is  fatally  wanting  in  certainty.  The 
penalties  are  entirely  different  in  the  two  stat- 
utes. The  complaint  uses  the  words  "so  used," 
but  entirely  omits  the  statutory  words  of  chap. 
101,  t%  6,— "resorted  to."  There  is  also  fatal 
amiriguity  aa  to  what  statute  the  defendants  ate 
chaigisd  with  violating. 

II.  The  complaint  improperly  extended  the 
eontinuando  beyond  the  1st  of  July,  1886. 
Tbe  testimony  of  officer  Sullivan  was  incom- 
petent and  madmissible.  Six  months  is  tbe 
established  and  reasonable  limit  of  a  eontinu- 
ando, and  any  expansion  of  that  limit  is 
unreasonable  and  improper. 

in.  His  testimony  as  to  the  two  women 
extended  in  time  beyond  tbe  proper  limitation 
of  six  months,  and,  nesides,  their  reputation  in 
Oloucester  for  chastity  was  incompetent. 

Tbe  question  was  not  as  to  their  general 
reputation,  nor  their  character,  but  the  reputa- 
tion, which  might  have  meant  merely  tbe  ojhu- 
ion  of  tbe  witness  as  to  their  chastity. 

{b.)  No  preliminary  question  was  asked  as  to 
whether  tbe  witness  snew  their  reputation. 

ly.  Tbe  questions  put  to  Clark,  in  cross-ex- 
amination, in  reeard  to  a  period  anterior  to  the 
Ist  of  .Tanuarr,  1886,  were  incompetent;  it  was 
an  immaterial  and  collateral  point  and,  on  bis 
negative  answer,  was  conclusive. 

Tbe  entries  in  the  books  from  September, 
1885,  to  tiie  1st  of  January,  1886,  were  incotnpe- 
tent  and  Immaterial  for  any  purpose.  Tlie 
questions  in  regard  to  Coombs,  etc,  were  alike 
incompetent  and  Inadmissible. 

V.  The  proceedings  of  the  government  and 
tbe  court  in  regard  to  tbe  books  and  their  en- 
tries were  erroneous,  and  to  tbe  prejudice  of  tbe 
defendant  Clark,  who  duly  excepted. 

YI.  Tbe  conduct  of  tbe  court  in  flist  admi^ 
ting  the  books  and  then  not  sending  them  to 
tbe  jury  room  was  equivocal,  contradictory, 
and  absurd.  If  th^  were  in  evidence  tiwy 
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should  baTe  gone  to  Ibe  lury.  Making  tbe 
sending  them  to  the  Jury  dependent  upon  the 
request  and  desire  of  defendants*  counsel  was 
alMurd.  The  procedure  of  the  court  in  r^ard 
to  the  books,  their  reading  to  the  jury  in  argu- 
ment, and  the  comments  upon  tbem  by  the 
government,  were  improper.  The  two  requests 
to  rule  were  immediat^y  passed  up  on  the 
pdnt  bdng  made  in  amiment  to  the  Jury,  and 
such  a  use  of  the  boo&  eonld  not  have  been 
anticipated  so  as  to  ask  a  ruling  at  an  earlier 
period.  No  rule  of  practice  requires  a  request 
to  be  banded  in  before  it  is  made  necessary. 

VII.  The  conduct  of  the  court  and  govern- 
ment in  regard  to  the  woman  seen  late  at 
night  to  come  from  the  depot  was  erroneous, 
and  highly  prejudicial  to  the  defense.  There 
was  no  testimony  that  the  woman  was  un- 
chaste. 

Mr.  Andrew  J.  Waterauui,  Attff-Chn., 
for  the  Commonwealth: 

I.  The  motion  to  quash  the  complaint  was 
properly  overruled. 

The  complaint  is  in  the  language  of  the  stat- 
ute, and  the  ofTense  is  "fully,  dlrectlv,  and 
expressly  alleged,  without  any  unoertauty  or 
ambiguity." 

CtmmonwealiA  v,  Hiekardton,  1  Mass,  (L, 
ed.)  416,  3  New  Eng.  Rep.  1&8,  142  Mass.  70; 
Oommonttenlth  v.  Aafitey,  3  ^i^*  Com- 
monwealth V.  WeUh,  7  Gray,  ^4:  Common- 
vseaWi  T.  Barrett,  108  Mass.  8u3:  CimunoRwaMA 
T.  Tiffany,  119  Mass.  800. 

II.  "The  alteration  of  Tariona  purposes  for 
wbidi  the  premises  were  used  constitated  ttie 
means  wnlch  the  nuisance  was  created,"  and 
does  Dot  render  the  complaint  bad  for  duplicity. 

Commonvmlth  t.  KimbaU,  7  Qray,  880; 
Commonwealth  v.  Itmahl,  134  Mass.  201;  Com- 
monvealth  t.  Balhu,  1S4  Mass.  36. 

III.  The  tenement  and  locality  were  sulfl- 
ciently  described. 

Commonwealth  v.  lamb,  1  Oray,  49S;  Ccrni- 
monweaWi  v.  Hertey,  3  Mass.  (L.  ed.>  806,  8 
New  Eng.  Rep.  010,  144  Mass.  296;  Gmrnou- 
wealth  T.  Bennett,  108  Masa  80;  Vommonwatth 
V.  Logan,  12  Gray.  188. 

ly.  It  wafl  competent,  on  cross-examination 
of  Clark,  to  inquire  what  were  his  relations  to 
the  place  immediately  before  the  period  of  the 
allied  offense. 

Commonwealth  v.  ffaher,  118  Mass.  207;  Com- 
monweatth  v,  Kelley,  118  Mass.  841;  Common- 
walth  V.  Dearborn,  109  Mass.  860;  Common- 
wealth V.  SfoeJir,  100  Mass.  865. 

And  Id  this  field  to  inquire  as  to  previous 
statements  or  entries  of  his,  in  wriubg;  and 
to  offer  such  writings  in  evidence. 

BoBcoe,  Cr.  Ev.  p.  19&. 

V.  The  refusal  of  the  presiding  judge  to 
comply  with  requests  of  counsel  for  defendant 
as  to  argument  of  counsel  for  Commonwealth, 
was  a  matter  within  the  discretion  of  the  judge 
In  the  conduct  of  the  trial. 

VI.  The  requests  to  charge  respecting  testi- 
mony relating  to  the  woman  from  Boston,  was 
not  timely  made,  and  otherwise  was  properly 
refused. 

Proof  of  the  reputation  of  women  who  fre- 
quent a  house  is  pertinent  to  establish  the  cha- 
racter of  the  house. 

Ommonwalth  v.  Kimb(Ul,  7  Oray,  880;  Cbm- 
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moniMatth  v.  Gannett,  1  Allen.  7;  Qwasw 
wealth  V.  Connorg,  116  Mass.  86. 

The  evidence  offwed  in  the  testimoBT  of  Bol- 
liran  waa  within  the  poiod  medfied  fai  the 
complaint,  and  was  |H<c^ierly  atudtted. 

0.  Allan.  J.,  deUvered  the  oi^nioii  of  the 

court: 

1.  The  motiMi  to  quash  waa  mopvlj  ora- 
ruled.   The  complaint  waa  soffiefeot.  under 

Pub.  Stat.  chap.  101,  g  6.  OommonwaWt  r. 
BaUou,  124  Mass.  36. 

3.  The  objection  ihat  the  time  of  the  con 
tinuanoe  of  the  offense  as  allied  in  the  com- 

filaiut  was  too  l<mg,  cannot  prevail.  The  de- 
eodant  cites  no  authority  m  support  of  hit 
view  that  six  months  is  the  longest  titoe  tfasi 
can  be  togally  covered  by  a  complaint.  He 
might  bare  moved  for  a  specfflctffcm  of  partic- 
ulars. See  Gomntonwealth  v.  &^et,  1  Oiay, 
466,  where  the  offense  was  alleged  to  have  ei- 
tended  over  a  period  of  sixteen  months. 

8.  The  testimony  as  to  the  reputation  for 
chastity,  in  Olo>icester,of  the  three  women  who 
were  found  in  the  house  waa  MunpetmL  Tbeb- 
general  reputation  in  Okmcester  was  fairly  im- 

Etied;  and  the  question  could  not  reasonaMr 
e  supposed,  as  the  defendant  argues,  to  call 
merely  for  the  Individual  opinion  of  the  wit- 
ness. 

4.  It  was  entirely  competent  for  the  court  to 
allow  a  general  cross-examination  of  the  de- 
fendant Clark,  as  to  his  relations  to  the  borne 
mior  to  the  time  charged  in  the  complaiDt. 
He  bad  testified  in  ctdef  that  "be  had  never 
had  any  intnest  in  any  sale  of  Uquor.  or  at  anjr 
time  on  these  premises."  The  croawxamiiM- 
tion  was  propea*,  both  for  the  purpose  of  oon- 
tradictiog  his  testimony  in  chief,  and  also  on 
mere  general  grounds.  UommoiuBMitk  v.  Ba- 
her,  118  Mass.  807;  Commonwealth  v.  Edbf. 
116  Mass.  841. 

His  entries  in  the  books  of  aocoimt.  and  hie 
connection  with  Coombs,  were  also  competent, 
and  might  pro[>erly  be  commented  uptw  in 
argument  to  the  jury. 

0.  No  request  was  made  that  the  books  be 
sent  to  the  jury.  The  presiding  judge  vhtu- 
ally  offered  to  send  them  out,  if  deeiied;  and 
all*  objection  to  the  omiasioa  to  do  so,  even  if 
otherwise  tenable,  was  thereby  waived. 

6.  The  testimony  of  the  officer,  SuIUvan,  tbtt 
he  saw  the  defendant  Clark  come  from  the 
depot,  on  the  arrivEd  of  a  train  from  BobRid. 
accompanied  by  a  woman,  and  go  with  her  lo 
the  premises,  must  be  assumed  to  relate  to  a 
time  within  the  period  covered  1^  the  com- 
plaint. The  testimony  .appears  to  have  bwa 
admitted  without  objection;  but  in  thecotme 
of  the  dosing  argument*of  the  district  attoreer 
the  defendant  asked  the  court  to  instruct  the 
jury  that  the  testimonv  was  incompetent  for 
any  purpose,  and  that  tbe  argument  in  regard 
to  it  should  be  disregarded  liy  tbe  jury.  It 
was  then  too  late  to  ask  s  ruling  that  the  testi- 
mony was  Incompetent  for  any  purpose.  B^ 
sides,  it  was  clearly  competent,  as  tending  to 
show  the  defendant^  connection  with  the  borne, 
and  tbe  bosinesj  carried  on  there,  in  refer 
eoce  to  the  suggestion  of  uncbastity,  we  do  not 
know  that  all  t£e  evidence  is  reported,  and  tbe 
request  was  not  put  on  tbe  ground  that  this 
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soggntioD  was  oofounded.  Tbe  point  takea 
wta,  not  that  tbe  argunwait  went  too  far,  but 
ibat  district  attorney  had  no  right  to  wgue 
St  an  opoo  tiie  tsstUnonT  in  n^ard  to  the  wo- 
man. If  a  queadoo  of  kw  aiisea  for  the  first 
time  during  tbe  closing  argument  of  tbe  dis- 
trict attorney,  we  should  not  wish  to  say  that 
tbe  defendant  would  have  no  right  to  weaent 
it  in  a  proper  manner  to  tbe  court,  and  ask  a 
ruling  upon  it.  But  in  the  present  case  the 
objection  was  substantially  to  the  competency 
of  testimony  wbieb  bad  been  admitted  without 
objection.  There  wasno  occasioD  for  tbe  court 
to  fire  any  lostructfon  to  the  jury  upon  this 
objection;  and,  In  reference  to  the  susgestion 
of  the  woman's  nnchastity,  the  bill  of  excep- 
tions does  not  contain  enough  to  show  that  it 
was  tlie  duty  of  the  court  to  caution  the  lory 
that  the  suggestkm  was  unwarranted.  (Am- 
wMMaMA  T.  Ounninffkam,  104  Maaa.  645. 
ButpUmu  oterruUd. 


WOUam  WHEATON 
s. 

Xaigaiet  TRIMBLE. 

l.Amehuie'a  Uea  wiU  attach  to  the 
propertyof  a  ■uurrisd  womu  for  la- 
bor pen<Hiiied  at  the  hoebaad's  ra> 
q»Mt  and  witb  her  knowledge. 

t.  An  a^ner  to  bind  a  luarrfed  woman^s 
estate  for  labor  expended  thereon  at 
the  inatanee  of  the  husband  may  be 
inferred  from  the  fact  that  he  had  been 
entrofted  with  the  general  management 
of  the  property. 

(BrWol — Filed  November  X8, 1887.) 

OR  respondeot'a  exceptioo  to  the  ralins  of 
the  Superior  Court  upon  petition  to  enforce 
aiaechanic's  lien  fnr  labor  and  materials. 

Tbe  facts  and  case  sufficiently  appear  in  tbe 
^Hoiou. 

Uettn.  H.  J.  FoUer  and  J.  H.  OalUgao, 

for  respondeat: 

Tbe  only  facts  relied  upon  to  establish  the 
iame  that  "the  respondent's  husband  was  the 
duly  authorized  agent  of  the  respondent,  and 
did  io  fact  act  aa  her  acent  In  employing  the 
petitioner,"  are  that  she  signed  a  note  and 
iiuatgage,  occupied  tbe  upper  part  of  tbe  bouse 
after  it  was  flmsbed.  lived  near  by  while  the 
wortt  was  going  on,  saw  the  plaintiff  at  differ- 
ent times  daring  the  work,  {pave  "some  direo- 
tiuM  about  the  work  in  the  upper  rooms," 
picked  out  the  paper  for  five  rooms,  and  allowed 
her  husband  to  manuge  tbe  property  Just  as  he 
tued  to  when  it  was  his. 

It  is  submitted  that  the  court  was  not  war- 
ranted, upon  this  evidence  and  under  all  the 
circumstances  of  Ihe  case,  in  finding  the  issue 
in  tbe  plaintiff's  favor. 

Arnold  v.  ^rr,  180  Mass.  -847;  Bunt  v. 


Poote,  180  Mass.  224;  Barto't  App.  56  Pa.  886: 
^iM  V.  Patten,  5  R.  I.  880;  SugAe*  v.  Pttmt, 
1  Cold.  60;  Fhitl.  Mech.  Uen.  §  lOS. 
Mr.  Laarans  N.  Fraaeis,  toe  petltimer: 
The  following  casea  rule  that  the  eridenoe 
was  competent  to  prove  agency,  and  abo  decide 
that  it  la  a  quesuon  of  foct  wbetber  agency 
exists: 

Merriefc  v.  Ptumlay,*90  Mass.  566;  Watgate  v. 
Munroe,  lOO  Mass.  237;  Paine  v.  Fair,  118 
Mass.  74;  LoveU  v.  WiUianu,  125  MaMi  488; 
Arneid  v.  apurr.  180  Mass.  847. 

In  jury-waived  cases,  theflndlngoftlie  court 
below  upon  questtoos  of  fact  is  final. 

Boeion  v.  Benton,  12  Cuah.  01  ;  WtiUm  v. 
Penniman,  8  Oray,  388;  Whiton  t.  M'cMi,  8 
Allen,  588;  Cochrane  v.  Botton,  4  Allen,  177; 
Jamaiea  Pond  A.  Corp.  v.  Chandter,  Q  Allen, 
166;  Crocker  v.  Folep,  18  Allen,  876;  Bobbins 
V.  I\Mer.  98  Mass.  fiftS;  0*(hnneU  v.  Jaeob$,  116 
Mass.  31;  Smith  v.  CoUine,  Id.  888;  Lawrence 
V.  Lewie,  188  Mass.  661;  Bdmundeon  v.  Brie, 
186  Mass.  189. . 

Wbelber.from  the  above  fecta,agency  should 
be  inferred,  is  not  open  to  the  respondmt  on  a 
bill  of  exceptions. 

Poll^  V.  Lenar  Iron  Worke,  4  Allen,  829; 
Weatsatev.  Mvnroe,  100  Mass.  287;  Clark  v. 
Burnt,  118  Mass.  S76;  Reed  v.  AihbumhamS. 
B.  Oo.  ISO  BlasB.  48;  Cook  v.  Union  B.  Go.  135 
Mass.  S7. 

Even  a  finding  upon  a  mixed  question  of  law 
and  fact  should  not  be  revised  unless  the  law 
was  erroneous  ;  and,  if  nothing  appears  in  tbe 
report  to  the  contrary,  the  rulings  of  tbe  court 
below  on  law  are  presumed  to  be  correct. 

Turner  v.  Wentworth,  119  Mass.  459. 

HortoB*  OA.  J.,  delivered  the  opinion  of 
the  court: 

Tbe  labor  for  which  the  plaintiff  seeks  to  en- 
force a  lien  was  performed  by  him  upon  tbe 
house  of  tbe  defendant.  He  was  employed  by 
the  defendant's  hiubaod;  and  the  presidiug 

iustice,  who  tried  the  case  ivithout  a  Jury,  has 
ound  that,  in  employing  the  plalntio,  tbe  bus- 
band  acted  as  the  duly  authorized  agent  of  the 
defendant.  Tbe  only  question  before  us  is 
wbetber  there  was  evidence  to  justify  this  llnd- 
ing.  There  was  evidence  lenduig  to  show  that 
the  work  was  done  upon  her  bonse  and  was 
for  her  benefit;  that  abe  knew  that  the  plaintiff 
was  working  upon  tbe  house,  and  was  present 
at  different  times  and  personally  gave  him  di- 
rections as  to  paru  of  the  work ;  that  she 
selected  the  papers  for  the  upper  rooms,  and 
tbe  bills  for  them  were  afterwards  paid  by  her 
husband.  Tbe  husband  and  wife  both  testified 
that  he  was  not  ber  agent,  but,  upon  cross- 
examination,  she  testified  that  "her  husband 
manages  the  property  just  as  be  used  to  when 
it  was  his;  that  she  allows  bim  to  go  ahead 
and  do  Just  as  be  pleases  with  tbe  whole  prop- 
erty; and  that,  ever  since  it  has  been  in  her 
name,  be  has  managed  it  Just  as  be  did  before." 
It  was  for  the  court  to  determine  what  credit 


Non.— Tbe  predae  qnesUon  Involved  Id  this  oaae 
WM  decided  in  Raupman  v.  Catlln,  80  N.  Y.  247. 
Tbe  provfeloQ  o<  tbo  Haasachusetts  statute,  how* 
ever,  glvbig  a  Hen  wben  labor  Is  performed  bv 
"oooaeot"  of  the  owner,  would  sustain  the  courts 
SMetaaoa  without  the  neoiflo  fladiog  uf  aaeucr- 
lUs  oouaeot  may  be  evfdenoed  by  the  fact  of  a 
viMknoilledae  and  ataaenoe  of  objection  (Host- 
si  k  ItaOesTWH.  Y.  SSn:  the  principle  Invfdved  tai 

tllUB. 


I  thts  statutory  provtatoo  being  that  a  persoa  who 
'  knowioBly  tues  the  beneflt  of  the  labor  of  another 
upon  his  land  should  have  It  subjected  to  a  llm 
therefor  (Otis  v.  Dodd,  90  N.  T.  88B). 

As  to  oases  Id  which  a  consent  was  Inferred  from 
the  acta  of  the  parties,  see  HUton  v.  HerrllL  106 
Haas,  m;  Smith  v.  Horrls,  UO  Haas.  86;  DvrU  v. 
Humphrey,  lU  Haaa.  809.  ^  i 
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•hoald  be  givKi  to  their  testimony.  Consider' 
ine  the  relMion  which  slie  bore  to  her  husband 
and  to  the  estate;  tiiat  she  knew  the  plaintiff 
was  working  for  her  twneflt,  and  took  part  in 
directing  his  work;  and  that  she  snbstantially 
testified  that  she  had  put  the  general  manage- 
ment uf  tbe  property  in  tbe  hands  of  her  hus- 
band,—it  is  not  an  unreasonable  infereooa  that. 
In  omtracting  with  the  plaintiff,  the  husband 
was  acting  as  her  authorized  agent.  The  evi- 
dence is  quite  as  strong  as  it  was  in  the  case  of 
Arnold  v.  Spurr.  180  Mass.  847,  in  which  it 
was  held  that  the  question  of  ageni^  should 
have  been  submitied  to  tbe  Jury. 
Seeeptioni  overruled. 


COMMONWEALTH  of  Maasaehnaettt 

Edward  INOER80LL. 

1.  If  the  defendant  In  a  criminal  case 
pleads  aiiiltsr,  he  eannot  afterwards 
retract  his  plea  and  plead  anew,  except 
by  leave  of  the  court. 

d.  Bo,  when  defendant  pleads  milt in  a 
municipal  or  police  court,  and  appeals 
from  the  sentence  to  the  superior  court, 
he  eannot  of  ritpht  claim  a  trial  by 
Jury,  but  is  liable  to  be  sentenced  upon 
bis  original  plea  In  the  court  below,  on* 
less  the  court  ^ves  him  leaTC  to 
plead  anew. 

8.  A  plea  of  nolo  contendere*  when  ac- 
cepted by  the  court,  ie,  in  its  effect 
upon  the  case,  equiviUent  to  a  plea  of 
irnllty.   It  is  an  Implied  oonfession  of 

Siilt  only,  and  cannot  bevsedaic&inst 
e  defendant  as  an  adminion  In  any 
elTil  suit  for  tbe  same  act 
4,  Bat  then  is  a  dUnsrenee  between  the 
two  pleas,  in  that  defendant  cannot 
plead  nolo  contendere  without  the 
leave  of  the  court.  If  such  plea  is  ten- 
dered ,  the  court  naay  accept  or  decline 
it  at  its  discretion. 
6.  If  tbe  plea  is  aeeepted.  it  is'not  neces- 
sary or  proper  that  the  court  should  ad- 
jndKe  the  party  to  be  guilty,  but  the 
oourt  proceeds  thereupon  to  pass  the 
sentence  of  the  law. 
0.  If  the  record  does  not  oertatnly  show 
that  ttte  plea  nolo  contendere  was 
accepted,  and  sentence  passed  there- 
upon. In  the  police  eoort,  the  defendant 
has  the  right  to  plead  anew  in  the  su- 
perior oocurt,  and  to  have  a  trial  by- 
Jury. 

(Hmqz  Filed  January  2, 1888.) 

ON  defendant's  exceptions.  Suatained. 
Complaint  to  the  Police  Court  of  the  City 
of  Gloucester,  under  Pub.  Stal.  chao.  100,  for 
the  unlawful  keeping  of  iDtoxicating  liquors. 
From  tbe  sentence  of  the  police  court  tbe  de- 
fendant appealed,  and,  at  the  May  Term,  1396, 
of  the  superior  court,  at  the  request  of  the  de- 
fendant, this  complaint  was  placed  on  file;  and 
at  the  January  Term,  1887,  the  defendant  hav- 
ing  been  convicted  in  the  superior  court  upon 
788 


another  complaint,  the  district  attoraey  moved 
for  sentence  upon  this  complaint,  wbereiqioa 
tbe  defendant  claimed  tbe  right  to  pleed  anew, 
and  filed  a  motion  therefor  upon  tlie  ground  ( l> 
that  it  did  not  appear,  by  the  record  of  said 
police  oourt,  that  the  plea  of  nolo  eontendtrt 
was  received  with  tbe  consent  of  tbe  public 
prosecutor,  or  accepted  by  the  Commonwealth 
or  by  tbe  court;  and  (S)  that  no  plea  bad  beea 
entered  in  add  police  court  upon  which  tbe  de- 
fendant could  be  t^^ly  tried.  Tne  court  over- 
ruled tbe  motion,  and  the  defcndaot  alleged 
ezceptionB. 

Other  facts  appear  in  tbe  opinion. 

Mr.  F.  L.  EvanSt  for  defendant: 

The  plea  of  nolo  eontendere  h  an  implied 
confeesloD  of  tbe  offense  diamd.  It  la  dis- 
mtionaiy  with  the  court  to  recave  It  or  not 

Omnuniweattk  y.  Eartott,  9  Pick.  aO<L  See 
3  Hawk.  P.  O.  chap.  81,  g  8;  1  Chil^.  Cr.  L 
481. 

That  such  a  plea  can  be  received  only  with 
tbe  consent  of  fbe  court,  is  but  another  state- 
ment of  the  same  proposliion.  Bach  ezcfcise 
of  discretion  on  the  part  of  the  court,  or  coo- 
sent,  must,  it  is  submitted,  appear  of  record. 

Qmnumieealth  v.  Adamt,  6  Gray,  859. 

Slat.  1B85,  chap.  SIS.  %  3S,  under  which  the 
decision  in  OommoniDealth  Adams,  esvra. 
was  made,  provided  that  "no  admiaaion  (h  tbe 
defendant,  made  in  court,  shall  be  received  on 
the  trial  without  the  consent  of  tbe  praseca- 
tor,  except  a  plea  of  guilty."  The  defeDdaat 
claims  that  this  pronnon  of  law  was  no  new 
legislation,  but  merely  declaratory  of  the  com- 
mon law,  with  this  exception,  however, — thst 
tbe  consent  of  tbe  prosecutor  was  made  neces- 
sary instead  of  that  of  the  court.  Tbe  molioB 
for  leave  to  plead  anew  was  addressed  to  the 
discretion  of  the  court.  It  is  submitted  that, 
unless  the  ruling  of  the  court  was  made  in  the 
exerdae  of  its  discretion,  It  cannot  be  sustained 

Mr.  Andrew  J.  Wateraaan,  AUff-G«».^ 
for  the  Commonwealth: 

To  the  provisions  of  Acts  185S,  chap.  823. 
§  18,  relative  to  the  entry  of  a  noUe  proeeqtti, 
was  added — when  the  uw  pertaining  to  tbe 
sale  and  manufacture  of  snintous  and  intoxi- 
cating liquors  was  amended  In  1865  (chap.  215) 
— a  provision  that,  "in  all  cases  ariaDg,  under 
this  Act,  before  a  justice  of  the  peace  or  police 
court,  no  admission  of  the  defendant  made  to 
court  shall  be  received  on  the  trial  without  the 
consent  of  the  proaecutor,  except  a  pka  of 
guilty." 

i;  35. 

The  same  provision  was  retained  in  tbe 
General  Statutes,  chap.  86,  g  58;  also  hi  the 
amended  Statute  of  1869,  chap.  415.  $  60.  Act& 
1869,  chap.  415.  was  repealed  by  Acts  1875, 
chap.  99,  ^  23;  and  in  aaid  cbapter.  which  tru 
an  Act  t-i  regulate  the  sale  of  intoxicating  li- 
quors, there  was  no  provision  like  unto  Acts 
1855,  chap.  315,  ^  85.  There  is  no  Bimilar  pro- 
vision in  the  Public  Statutes.  At  common  law 
tbe  plea  of  nolo  contendere  was  receivable  00I7 
within  the  discretion  of  the  court 

Commonu>ealtk  v.  fforttm,  9  Pick.  206;  BA. 
Cr.  Proc.  8d  ed.     803.  804. 

There  being  now  no  statutory  provision  ida- 
tive  to  tbe  ccnsent  of  the  prosecutor  to  the 
filing  of  such  a  plea,  the  question  of  receirinf 
.  it  was  for  the  court  alone.   Thaieoord  sbows 
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was  reoelTed.  snd  tbat  tbe  trial 
ibereoa.  There  being  no  error  upon 
ihe  fm  of  the  noord,  there  wa»  notbing  to  be 
dm  hut  to  paea  aeotence. 

GnmmonmaUh  v.  Mahonep,  115  Man.  152; 
CmmgQiMata  t.  Winton,  108  Mam  485. 

■orton,  Ch.  J.,  deNvned  tbe  c^dImi  of 
the  court: 

If  tbe  deCnulaiit  in  a  crfaaiDSl  caae  vleads 
gniltr,  be  cannot  afterwards  retract  his  plea 
■ad  ptdsd  anew,  except  bj  leave  of  the  court. 
If,  therefore,  a  defendaat  pleads  guilty  ia  a 
aimicipal  or  police  court,  and  appeals  from 
the  seotence  to  the  superior  court,  he  cannot 
of  right  claim  a  trial  by  jury,  but  is  liable  to  be 
seateoced  upon  his  original  plea  io  the  court 
bdow,  unless  tbe  court  ^TSB  him  leave  to  plead 
saew.  OmmMiMaUA  t.  MuAonai,  IIS  Haas. 
151. 

A  plea  of  nolo  eontendere,  when  accepted  by 
tbe  court,  is.  in  its  effect  upoo  the  case,  equiv- 
■lent  to  a  plea  of  guilty.  It  is  an  Implied  con- 
fesnon  of  guilt,  only,  and  cannot  be  used 
tpsioit  tbe  defendant  as  an  admission,  in  any 
aril  suit  for  the  aame  act  The  judgment  ot 
anTidton  fellows  upon  such  a  plea  as  well  as 
apanaplcaofguilty;and  such  plea.  If  accepted. 
cssDot  be  wtudrawn,  and  a  plea  of  not  guilty 
tillered,  except  by  leave  of  court.  But  there 
ii  a  difference  between  tbe  two  pleas  in  that 
tbe  defendant  cannot  plead  noh  contendere 
Titbout  tbe  leave  of  the  court.  If  such  plea  is 
tsndered,  tbe  court  may  accept  or  decline  it  in 
itidiscretlmi. 

If  tbe  plea  is  accepted.  It  Is  not  necessary  or 
proper  that  the  court  should  ad  judge  the  party 
to  DB  guilty,  for  that  follows  as  a  legal  inference 
bom  tbe  imfdied  confession ;  but  tbe  court  pro- 
ceeds  ttiereupon  to  pass  the  sentence  of  the 
hw.  Commonnwealth  v.  Horton,  t>  Pick.  306. 

\a  Ommonvealth  r.  AdoTtu,  6  Grar,  809,  the 
complaint  was  founded  upon  the  Btstute  of 
IMS,  chap.  ai6,  which  provided  tbat  "no  ad- 
tninian  of  the  defendant  made  in  court,  shall 
be  recdved  on  the  trial,  without  the  consent  of 
the  prosecutor,  except  a  plea  of  guilty."  Tbe 
defendant  pleaded  nolo  contendere  in  the 
pdicr  court,  but  the  record  did  not  show  that 
tbe  plea  was  received  with  the  consent  of  the 
piewcuior.  This  court  held  Umtsurh  consent 
most  appear  of  record;  and  thai,  as  H  did  not 
K  appear,  judgment  entered  by  the  court  of 
QHQEnon  pteaf).  to  which  the  denndant  bad  ap- 
pealed upoD  bis  plea,  was  erroneous;  and  tluit 
be  bad  the  right  to  plead  anew,  and  to  be  tried 
by  a  Jury. 

Aoplyicg  these  principles  to  the  case  at  bar, 
it  fdlowE  Uiat,  If  It  appeared  by  the  record  of 
tbe  police  court,  to  which  tbe  complaint  was 
made,  that  tbe  defendant's  plea  of  nolo  ton- 
■  khdtrt  was  accepted  by  tbe  court,  tbe  superior 
court,  upon  appeal,  could  sentence  him  upon 
hii  plisa  and  decline  to  permit  him'  to  plead 
inew.  The  only  difficulty  arises  from  tbe  ob 
acorlty  of  the  record  of  the  police  court.  It 
ntitestbat  thedefandant,  "beingasked  whether 
be  is  guilty  or  not  of  the  offense  within  charged 
opon  bim,  pleads  nolo  eonUmdere;  but,  after 
beariog  divers  witnesses  duly  sworn  to  testify 
(be  whole  truth,  nod  fully  understanding  the 
defensB  of  said  defendant,  it  is  adjudged  bv 
(be  said  court  tbat  said  defendant  is  guilty  of 
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said  <^ense."  This  record  does  not  state  that 
the  court  accepted  the  plea.  The  latter  part 
of  tbe  record  above  dleo  implies  that  the  court 
did  not  acc^  tbe  iriea.  but  proceeded  to  hear 
wiineasee,  and  adjudged  the  defendant  to  be 
guilty,  as  if  he  had  pleaded  not  guilty,  or  stood 
mute.  If  tbe  record  had  stated  that  the  de- 
foidant  pleads  nolo  ooniendere,  and  thereupon 
tbe  court  passes  sentence  upon  him,  it  might 
be  held  that  it  showed  an  aooepted  plea,  al- 
though not  directly  stated  to  have  been  ac- 
cepted, because  in  such  case  the  acUou  of  the 
court  upon  tbe  plea  would  import  tbat  it  was 
accepted.  But  in  this  case  the  record  implies, 
not  that  tbe  court  passed  sentence  upon  tbe 
plea  of  nolo  eopteadere,  but  upon  an  adjudica- 
Lion,  after  bearing  witnesses,  tbat  the  defend- 
ant was  guilty.  To  say  the  least,  tbe  record 
doea  not  certainly  show  tbat  tbe  plea  was  ac- 
cepted, and  sentence  passed  thereupon;  and  we 
are  of  opinion  that  tbe  defendant  bad  tbe 
right  to  plead  anew  in  the  superior  conrt.  and 
to  have  a  trial  by  jurv. 
Exceptions  ttutalnM. 


COMMONWEALTH  of  Maasaehnaetts 

e. 

Bealy  F.  FOWLER. 

1.  When  the  government  wishes  to  avail 
itself  of  tbe  special  atatutorr  provi> 
■Ions  reapecting  a  sale  or  delivery  of 
Intoxicating  Uqnora  to  a  minor,  the 
fact  of  minority  must  be  set  forth  in 
the  complaint. 

2.  Where  there  is  a  aale  of  intoxicating 
liquors  Iqr  an  nnlieenattd  peraon  to  an 
a^nt  of  an  nudlaeloMa  principal, 
the  complaint  should  charge  the  sale 
as  having  been  made  to  the  aseat; 
but,  if  the  priaclpal  be  dtscloaed,  the 
complaint  sboula  charge  the  sale  aa 
having  been  made  to  him.  If  the  agent 
be  named  as  tbe  one  to  whom  the  liquor 
was  sold,  an  objection  tbatno  instruc- 
tion anthorised  a  finding  against  the 
defendant,  anless  the  asent  himself 
diadoaed  his  prinidpal*  will  be  un- 
availing unless  made  in  the  trial  eoort. 

(Mldilleeei  Piled  January  2, 1888.) 

ON  defendant's  exceptions.  Orerrulod. 
Complaint  alleging  tbat  defendant,  not 
having  a  license  or  authority,  did  sell  intoxicat- 
ing liquor  to  Michael  O'Harra. 

Micbnel  O'Harra  testified  for  tbe  government 
that  be  was  eleven  years  of  age,  and  lived  at 
Newtfm,  with  bis  fether,  who  on  ssJd  day  gave 
bira  fltty  cents  and  instructed  bim  to  get 
from  duendant,— who  bad  been  in  the  habit, 
from  tlmetotime,  of  passing  by  tbe  house,  driv- 
ing a  beer  wagon— six  bottles  of  ale;  that  wit- 
ness took  the  money,  and  afterwards  met  de- 
fendant with  the  beer  wagon  in  tbe  public  street 
in  front  of  tbe  house;  that  defendant  asked 
witness,  "What  will  vouhave  to-day.  Mickey?"" 
—and  witness  replied,  "One  half-dozen  of  we," 
and  gave  defendant  the  money  and  went  away, 
but  not  to  bis  house;  that  as  he  was  going  away 
'be  looked  and  saw  defendant,  or  a  man^o 
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had  been  with  him  just  befrae,  carryiog  what 
be  supposed  to  be  the  ale  towards  bis  father's 
bouse. 

Witness  testified  that  he  did  not  during  the 
above  transactiOD  inform  defradant  that  bis 
fatlier  wanted  the  ale,  or  that  he  bought  it  for 
his  father,  or  that  his  father  had  sent  him  to 
get  it.  And,  testifying  with  reference  to  other 
previous  tnmsactions  substantially  similar,  said 
that,  while  he  had  always  procured  tbe  liquor 
for  his  father,  at  bia  request  and  for  bis  use, 
he  had  never  iufoimed  defendant  of  tbe  fact. 

The  sister  of  tbe  witness  testified  that  the  six 
bottles  of  ale  were  brought  by  defendant  toUic 
house,  and  that  she  put  tbem  in  the  cellar  for 
her  father,  who  was  away  from  home  al  work. 

Defendant  testified  that  tbe  deliveiy  was  at 
tbe  bouse  on  alt  oocadona,  and  not  to  tbe  son; 
that  he  had  on  his  wagrai  at  the  time  of  tbe  sale 
of  six  bottles,  a  large  number  of  bottles  of  .  ale 
and  beer. 

The  jury  returned  a  verdict  of  guilty,  and 
defendant  alleged  exceptions. 

Mr.  J.  L.  £ldrid|fe.  for  defendant: 

A  sale  of  intoxicating  liquor  la  a  deHvery 
therraf  upon  compeosatioo  made;  an  agreement 
to  sell  it  is  not  a  sale. 

C^mmoniee'ilth  v.  Packard,  5  Gray,  101-108. 

Tbe  title  did  not  pass  to  the  boy .  and  there  was 
DO  acceptauce  bv  him.  A  sale  without  delivery 
la  not  [mAibited  by  tbe  statute. 

CommontcMlt/i  v.  Finneffon,  124  Mass.  824. 

Questions  of  fact  were  taken  from  Uu  jurv. 
The  whole  question  was  made  to  depend  solely 
on  what  tbe  boy  said,  and  "at  that  tiin&" 

CommonvctaUhy.  Finnegan,  tupra. 

Matters  which  were  ret  qetta  were  treated  as 
immaterial.  Notice  or  disclosure  of  agency 
may  be  implied  from  circumstances.  The  de- 
fendant's and  boy's  intention  and  understand- 
ing were  matters  to  be  conaidered.  There  was 
cl«u1y  a  misapprehension  of  the  meaning  of 
disclosure  or  notice,  and  to  such  an  extent  as 
to  show  ihat  the  case  resulted  in  a  misUlal. 

Bond  V.  Bond,  7  Allen,  1-6. 

Suppose  the  boy's  and  tbe  father's  name  to  be 
the  same,  then  the  presumption  would  be  that 
tbe  father  was  tbe  person  referred  to. 

SingMon  v.  JiAnMn,  9  Mees.  &  W.  67. 

Mr.  Andrew  J.  Waterman.  Atiy-Om., 
for  tbe  Commonwealth: 

A  sale  of  intoxicating  liquor  by  an  unlicensed 
person  is  a  prohibited  sale,  without  regard  to 
the  person  to  whom  the  sale  is  made. 

Pub.  Stat.  chap.  100,  ^  1;  Commonuseaith  v. 
O'Liary,  1  Mass.  (L.  ed.)  820,  SNewEng.  Rep. 
198. 148  Mass.  98. 

A  sate  by  an  unlicensed  person  to  tbe  agent 
of  an  undisclosed  principal  may  be  alleged, 
either  as  a  sale  to  tbe  agent  or  to  the  principal; 
and  a  complaint  charging  a  sale  by  an  unli- 
censed person  to  A  is  sustaiaed  by  evidence  that 
A  bought  tbe  liquor  of  tbe  defendant  for  B  at 
B's  request  and  with  his  money,  without  dis- 
closing the  fact  to  defendant. 

Oommonumit/t  v.  KimbcUl,  17  Met.  808;  Com- 
monaealthv.  O'Learjf,  1  Haas.  (jL  ed.)  820,  8 
New  Eng.  Rep.  188.  148  Mass.  97.  and  cases 
cited;  Oommonwealik  v.  Qormley,  138  Mass.  680. 

G.  AUra,  J.,  deUrered  the  <^iiion  of  tbe 

court: 

Tbe  fact  that  Michael  O'Marrs,  tbe  alteged 
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{>urcbaser,  was  a  minor,  must  be  disr^^aided, 
t  not  having  beoi  averred.  When  tbe  flomii' 
nient  wisbes  to  avail  itself  of  dwspeciu  sIMi- 
tory  proviaic»s  respecting  a  sale  or  deHveiyof 
intoxicating  liquors  to  a  minor,  the  fact  of  ni- 
nority  must  be  set  forth. 

Tbe  case  as  proved,  then,  was  a  sale  by  ao  na- 
lioensed  person  under  a  contract  made  witb 
Michael.  If  Michael  was  the  agenl-of  aa  nndi*- 
closed  principal,  tbe  complaint  propoiy  duned 
the  sale  as  having  been  made  lo  him;  bntifba 
was  the  agent  of  a  disclosed  principal,  the  com- 
plaint should  have  charged  the  sale  as  hariK 
been  made  to  tbe  principal.  See  (Joatmonneatat 
V.  ffLeary,  1  Mass.  (L.  ed.)  820,  8  New  Bnc. 
Rep.  198, 148  Mass.  95,  and  cases  there  ^ 
The  defendant  now  contends  that  tbe  inatrw 
tion  to  the  jury  was  too  limited,  and  that  it  au- 
thorized a  conviction  unless  Michael  himsdf 
disclosed  his  principal  at  the  lime  of  tbe  alkxed 
sate,  without  adverting  to  tbe  conaideratica 
that  his  agency  for  his  rather  might  have  been 
veil  understood  from  a  previous  course  <rf  deal- 
ing, or  otherwise.  This  distinction,  however, 
was  not  taken  at  the  trial,  bat  tiie  ooort  wh 
aakedto  rule  that  there  was  DO  erldenoe  of  a 
sale  to  Michael,  or,  at  any  rate,  no  soffldiait evi- 
dence of  a  sale  and  delivery  to  him.  "The  in- 
struction actually  given  may  properiy  be  coa- 
sidered  with  reference  to  tbe  requests  made;  and, 
if  regarded  in  this  manner,  may  fairly  be  m- 
derstood  to  mean  that.  If  MiehaePa  foUwr  was 
not  in  any  manner  disckned  <x  known  at  the 
time  as  tbe  principal  in  the  transactloa,  then 
tbe  charge  of  a  sale  to  Michael  was  supported 
by  the  evidence.  If  the  defendant  had  wiabed 
to  take  tbe  distinction  upon  which  be  now  rdio^ 
be  should  have  called  attention  to  it  at  tbe  tiW. 
Tbe  language  used  by  the  court  was  quite 
similar  to  that  used  in  CommimwaUk  r.  €hrm- 
tep,  188  Man.  fi80. 

The  evidence  was  snffldent  to  warrant  a  ver- 
dict of  guilty;  provided  Midiael  was  ae^igftr 
an  undisclosed  prindpaL 
EacepUona  omrutM. 


Richard  OIROUX 

Fbineas  STBDMAN  et  al 

Mary  OIROUX  «.  SAME. 

JoM>ph  PECORD  e.  SAH£. 

Mary  OIROUX,  per  Pro.  Ami  v.  8AMK 

Where  tbe  defoadanta*  herd  had  been 
exposed  to  hofl^  eholera,  sod  then 
was  evidenoe  that  a  portion  of  tbem 
only  had  been  affeetod  by  it  and  that, 
even  If  affected  by  it,  the  meat  of  tbe 
animate  was  not  necaBsarily  onwhole- 
some,  and  there  was  no  ovtawMe  that 
the  Mtaaalav^oao  moat  was  aoldhad 
ever,  so  tkr  as  the  dofeadaats  knew, 
aotnally  had  the  dUoaaot  and  the  ver- 
dict of  the  jury  has  established  that 
they  were  ignorant  that  tbe  meat  soU 
by  them  was  anwboleaome;  the  deAo* 
danta  not  being  aommon  daalers  la 
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provisions^  or  marketmeD,  but  farmers 
selling  a  portion  of  tbe  products  of  their 
Esnns,  and.  oo  representation  of  the 
^ttuUitT  of  the  meat  sold  harinK  been 
made  by  tbem, — they  eaAmot  be  held  to 
an  Implied  warrMtr  that  the  meat 
BoM  was  lit  for  food,  although  they 
had  knowledge  that  saoh  was  the  pnr- 
pose  of  its  pnrohase. 

(BMmBOua — ^FOed  Jaouarr  A,  188&> 

ON  plaintiflb'  exceptions.  Overruled. 
These  were  actions  of  tort.  The  plaintifTs 
clsimed  to  have  parchased  from  the  defend- 
tnts  certain  quantities  of  dressed  pork;  that 
aid  pon^  was  tainted  and  unfit  for  food;  that 
they  ate  of  said  pork  and  were  made  rick  there- 
by. The  evidence  showed  that  the  defendants 
were  brmers  in  Chicopee,  and  jointly  inter- 
nted  in  raisine  pigB;  that,  about  the  middle  of 
September,  1885,  toe  defendants  found  that  an 
infectious  disease  known  as  bog  cholera  ex- 
isted opon  their  farm,  and  that  their  entire 
bod  tisd  been  exposed  to  the  disease;  that,  on 
tbe  ad  day  of  October,  1885,  the  defendants 
kilted  two  of  their  hogs,  dressed  them,  and 
lold  one  half  of  one  of  said  hogs  to  the  plain- 
tiff Richard  Oirouz,  and  one  half  of  the  other 
bog  to  tbe  plaintiff  Joseph  Fecord;  that  ou  the 
Sth  day  of  October  ihe  defendants  killed  and 
dressed  two  other  ho«,  one  of  which  was  sold 
to  the  plaintiff  Fecora.  The  evidenoe  showed 
fnitfaer  that,  at  tbe  time  of  the  several  sales 
to  tbe  plaintiffs,  no  representations  as  to  the 
quality  of  tbe  meat  were  made,  and  do  notice 
gifeo  to  Ihe  plaiotifla,  at  the  times  of  the 
ales,  of  tbe  existence  of  the  disease  among  the 
berdi  owned  bv  the  defendants;  but  it  appeared 
tbai  tbe  defendants  knew,  at  the  time  of  the 
Kvenl  sales  to  the  several  plaintiffs,  that  the 
taeat  so  sold  by  tbem  to  tbe  plaintiffs  was  to  he 
used  by  tbe  plaintiffs  for  provisions. 

Judi^ment  for  defendants,  and  plaintiffs  al- 
leged exceptions. 
Funtaer  facts  appear  from  the  opinion. 
Mr.  W.  W.  MeClench.  for  plaintiffs: 
Aoy  purchase  of  food  for  domestic  consump- 
tioD  is  protected,  and  a  warranty  arises  from 
si  Eoch  sales.   Sufficient  authority  for  such 
claim  is  found  in  the  books. 

3BL  Com.  p.  t6B:  3  Kent,  Com.  p.  478;  Add. 
CoDt  §  631;  Hill.  Sales,  p.  378;  Hare,  Cent.  p. 
535;  Burch  v.  iipeiuer,  15  Hun.  604;  Van  Brack- 
Ur  v.  fbnda,  12  Johns.  468;  Boover  v.  Peters, 
18  Mich.  61:  Dioine  v.  MeCormiek,  50  Barb. 
U«;  Hart  V.  WHgM,  17  Wend.  372;  Moaea  v. 
^bad,  1  Dra.  878;  Emereon  v.  Brigkam.  10 
Haas.  197;  Winter  t.  Lombard,  18  Pick.  62. 

Tbe  ptaioljflb  were  not  bound  to  prove  more 
tbao  was  necessary  to  make  out  their  case,  the 
nile  io  actions  of  tort  being  that  tbe  plaintiff  is 
Dot  bound  to  prove  allegations  not  essentially 
dwaipiive,  or  so  connected  with  material  aver- 
meoti  ibat  they  cannot  be  separated. 

Ijfntv.  Merridic,  105  Mass.  71;  McDonald 
T.^-M^U  Allen.  390. 

JUtmn.  Elj-Brothersand  E.W.  Chapin. 
for  defendants: 

Tbe  Judge's  Instruction  to  the  Jury  was  ex- 
plicit that  "the  plaintiffs  are  not  entitled  to 
prevtil  in  these  cases,  if  they  have  failed  to 
8  Hub.  s.  a.  b.,  t.  v.  i 


prove  tbe  allegations  in  their  declaratifHis, 
that  tbe  d^eocuDts  knew  the  meat  sold  by 
them  to  the  platnli&  was  unwholesome,  ana 
improper  meat  to  housed  as  prorldons." 

The  eeienter  is  not  mily  a  material,  hut  a 
vital  part  of  the  case. 

French  v.  Vininff.  103  Mass.  136. 

Reasonable  cause  to  know  is  not  the  same 
thing  as  knowledge. 

CarroU  v.  Haytoard,  124  Mass.  130. 

There  was  no  implied  warranty,  in  ttke  sale 
made  by  the  plaintiffs,  that  the  meat  was  fit 
for  food,  and  under  all  the  circumstances  of 
the  case  the  maxim  of  caveat  e'/ipfor  applies. 

Sotcard  v.  Ehnerton,  110  Mass.  830;  mnermm 
V.  Brigham,  10  Mass.  197. 

The  exceptions  to  the  general  rule  as  to  im- 
plied warranty  does  not  apply  to  tbe  present 
case,  because  of  the  pleadings;  and  even  If  a 
wrong  reason  was  given  in  the  imtmction  to 
the  jury,  the  plaintiff  was  not  injured  by  tha 
same. 

FuUer  v.  Rvi>y,  10  Gray,  385;  BurkeY.  Sav- 
age, IS  Allen.  408. 

If  the  instructions  as  a  whole  were  not  er- 
roneous, tbe  plaintiffs  cannot  succeed  in  their 
exceptions,  although  a  single  passage  of  the 
instructions,  if  taken  abstractly,  may  be  er- 
roneous. 

Jachtmn  v.  Bowker,  4  Met.  386. 

As  "fiill  instructions"  were  given,  tt  does  not 
appear  but  that  plaintiffs'  i^hts  were  folly 
protected  under  them. 

Wood*  V.  Wbode.  137  Uass.  141. 

Devena,  J.,  delivered  the  opinion  of  tbe 
court: 

It  was  known  to  tbe  defendants  that  the 
plaintiffs  purchased  the  meat  to  be  used  as  pro- 
visions,  but,  in  order  that  they  should  recover, 
It  was  held  by  the  presiding  Judge  that  they 
must  prove  the  allegations  in  their  declaration, 
that  the  defendants  knew  the  meat  sold  by  them  . 
was  unwholesome  and  improper  to  be  used  as 
provisions.  He  Instructed  tbe  jury  that,  at 
common  law,  the  ^neral  rule  is,  that  where 
personal  property  is  sold  in  the  presence  of 
buyer  and  seller,  each  having  an  opportunity 
to  see  tbe  property,  and  there  is  nothing  said  as 
to  the  quality,  the  only  implied  warranty  on 
the  part  of  the  seller  is  that  be  has  a  valid  title 
in,  or  has  a  right  to  sell,  the  chattel.  He  added 
that  there  is  an  exception  to  this  general  rule, 
wbere  a  provision-dealer  or  marketman  sells 
provisions — as,  meatand  vegetables — to  his  cus- 
tomers for  immediate  use;  and  that  In  such 
case  there  would  be  an  implied  warranty  that 
they  were  fit  for  use,  and  wholesome.  Whether 
thia  exception  edsta  or  not,  it  is  not  important 
in  the  case  at  bar  to  Inquire,  as  it  cannot  be, 
and  was  not,  claimed  that  the  defendants  were 
brought  within  It.    The  contention  of  tbe 

ftlaintiffs  is  tliat — evea  if  the  rule  Is  well  estab- 
ished  that,  where  there  ia  no  express  warranty 
and  no  fraud,  no  warranty  of  Ibe  quality  of  tbe 
thing  sold  is  implied  by  law,  and  the  maxim 
of  cateat  emptor  applies — there  is  a  more  gen> 
eral  exception  which  excludes  from  its  opera- 
tion all  sales  of  provisions  for  Immediate  do- 
mestic use,  no  matter  by  whom  made. 

That,  In  a  sale  of  an  animal  by  one  dealer  to 
another,  even  with  the  knowledge  that  tbe  lat- 
ter dealer  intends  to  convert  It  inur^neat.  Ic^,, 

,  Digitized  byVjUOSilt; 


888 


NSW  EKGI.AHD  RSFOBTBR— SUF.  JUD.  Ct.  OF  Ha8SACHUBKTTS. 


im. 


domestic  use,  or  in  the  sale  of  provisions 
in  the  coorse  of  commercial  transactioDs,  there 
is  no  implied  warranty  of  the  quality,  appears 
well  settled.  Howard  t.  Bmerton,  110  Mass. 
8S0,  and  cases  cited ;  Burnhy  7.  BaUett.  16 
Hees.  A  W.  64S. 

While  occasional  expressions  may  be  found, 
as  in  Van  Bmcklin  t.  Fonda,  12  Johns.  468, 
which  sustain  tbe  plaintiff's  contention,  we 
bare  found  but  one  decided  case  which  sap- 
ports  it.  In  Van  BraekUn  t.  Fonda,  tupra. 
It  is  said  that  in  a  sale  of  provisions  tbe  vendor 
is  IxmDd  to  know  that  they  are  souod,  at  bis 
peril;  but  the  cose  shows  that  tbe  defendant, 
who  had  sold  beef  for  domestic  use,  knew  tbe 
animal  from  which  it  came  to  be  diseased. 
This  had  been  found  by  tbe  jury,  and  tbe  re- 
mark is  made  in  connection  with  the  facts 
proved.  The  cnse  of  Hooter  v.  Petert,  18  Mich. 
61,  does  sustain  the  plaintiff's  contention,  as  it 
Is  there  held  that  where  articles  of  food  are 
bought  for  domestic  consumption,  and  tbe  ven- 
dor sells  them  for  that  expreas  purpose,  tbe  law 
implies  a  warranty  that  they  are  fit  for  such 
ptirpose,  whether  the  sale  Iw  made  by  a  retail 
dealer  or  anv  person.  This  case  imposes  a 
heavier  liability  on  a  person  not  en^^ged  in 
tbe  sale  of  provisions  as  a  business,  than  he 
should  be  tailed  on  to  liear.  The  opinion  is 
not  supported  by  any  citation  of  authorities.  In 
a  disseniiog  opinion  by  Mr.  Justice  ChristiaDcy, 
it  is  said:  "Had  it  appeared  that  he  (the  de- 
fendant) was  tbe  keeper  of  a  meat  market  or  a 
bulcbei^s  shop,Bnd  was  engaged  in  tbe  business 
of  selling  meat  for  food,  and  therefore  bound, 
or  presumed,  to  know  whether  it  wosflt  for  that 
purpose,  I  should  have  concurred  In  the  opin- 
ion niy  brothers  have  expressed."  IF  there  Is 
ui  exception  to  the  rule  of  caveat  emptor, 
which  rarows  out  of  the  circumstances  of  the 
case  and  the  relations  of  buyer  and  seller, 
where  the  latter  is  a  general  'dealer,  and  tlie 
former  a  purchaser  for  immediate  use,  there 
appears  no  reason  why  ft  should  be  further  ex- 
tended. 

In  tbe  case  at  bar  the  defendants  were  not 
common  dealers  in  provtsioiu,  or  marketmen. 
They  were  farmers  selling  a  portion  of  the 
produce  of  their  farms.  No  representations  of 
tbe  quality  of  the  meat  sold  was  made  by  them. 
In  making  casual  sales  from  their  farm,  of  its 
products,  to  hold  them  to  the  duty  of  ascer- 
taining, at  their  peril,  the  condition  of  tbe  ar- 
ticles sold,  and  of  impliedly  warranting,  if  sold 
with  the  knowledge  that  they  were  lo  be  used 
as  food,  that  thev  were  fit  for  the  purpose,  im> 
poses  a  larger  liability  than  should  be  placed 
upon  those  who  may  often  have  no  more  means 
of  knowledge  than  their  purchasers.  The 
^inlifls  contend  that  the  case  of  French  v. 
Vitiiiv},  102  Mass.  132,  is  decisive  io  their  fa- 
vor; but  it  appears  to  us  otherwise.  In  that 
csTC  the  defendant  sold  hay  which  he  knew 
bad  been  poisoned,  for  the  purpose  of  Iwing 
fed  to  4  cow,  although  he  bad  carefully  en- 
deavored lo  separate  tbe  damaged  portion  from 
the  rest,  and  supposed  he  bad  succeeded.  From 
(be  effect  of  eating  tbe  bay,  tbe  cow  died,  and 
the  defendant  was  held  liable.  His  knowledge 
of  the  injury  to  tbe  hay  was  certain  and  posi- 
tive: his  belief  that  be  remedied  the  difficulty 
was  conjectural,  uncertain,  and  proved  to  be 
wholly  erroneous. 
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In  tbo  case  at  bar,  while  tbe  defendant's  beid 
bad  been  exposed  to  bog  cholera,  there 
evidence  that  a  portion  of  them  only  had  bees 
affected  by  it,  and  further,  that,  even  if  af- 
fected by  it,  the  meat  of  the  animals  was  not 
necessarily  unwholesome.  There  was  oo  evi- 
dence that  tbe  animals  whose  meat  was  sold 
had  ever,  so  far  asihe  defendants  knew,  aemailj 
had  the  disease;  and  tbe  verdict  of  the  jury  bci 
established  that  tliey  were  ignorant  that  the 
meat  sold  by  them  was  unwholesome.  In 
Frenel'.  v.  Vinifig,  tbe  deteorlant  knew  wlut 
tbe  condition  of  tbe  hay  had  been,  and  this  is 
a  vital  part  of  the  case.  He  sold  an  article 
which  he  knew  had  been  poisoned,  and  frua 
which  he  had  taken  no  effectual  means  ton- 
move  the  poison.  His  belief  or  fiuppositioa 
that  bis  effort  had  been  successful  coidd  not  re- 
lieve him  from  liability  for  the  coDsequences 
that  ensued  if  it  had  been  unsuccessful,  and  if 
he  sold  tbe  hay  without  informing  the  pur- 
chaser of  the  dangerous  injury  which  it  bad 
received. 

ExeefAiona  overruled. 


COMMONWEALTH  of  Massachnsetu 
c. 

.Tames  Henry  McCAFFERTY. 

1.  The  charter  of  Ljun  does  not  require 
publication  as  a  eoridition  precedent 
to  tbe  validity  of  Its  ordinances.  The 

ordinances  of  Lynn  take  ^eet  npoo 
tbeir  passafce,  if  no  time  Is  therein  mm- 
tioned  or  named,  notwithstanding  that 
Clen.  Stat.  ohap.  18,  §  16,  reqairinfc  pub- 
lication, was  in  force  when  the  ordi- 
n  ances  were  passed . 

2.  The  ordinance  of  the  city  of  Lynn,  that 
"no  person  shall  place  or  cstrry,  or 
cause  to  be  placed  or  carried,  on  any 
sidewalk,  any  showboardi  placard,  or 
sign,  for  tbe  purpose**  of  dlsplajring 
tbe  same,  was  enacted  under  aatbor- 
itvof  Stat.  1850,  chap.  184,  ^  30;  Geo. 
Stat.  ohap.  18,  ^  11;  Pub  Stat,  ohap  37 
§  15:  and  IS  not  repugnant  to  tlie  laws  of 
the  State  and  not  unreasonable,  and  is 
valid. 

3.  Where  defendant  walked  upon  tbe 
sidewalk  of  a  street,  havinir  over  his 
shoulders  a  piece  of  ollclotk  which  he 
wore  like  a  vest  or  coat,  on  which  wasi 
printed  the  iBaertptiomt  "Lasters  oo 
strike.  All  lasters  are  requested  to  keep 
away  from  P.  P.  Sherry  until  the  pres- 
ent trouble  is  settled.  Per  order  L. 
P.  U.,"— it  was  held  to  be  a  placard  « 
sign,  and  that  bearing  it  upon  his  per- 
son like  a  vest  or  coat  was  carrying  it 
for  the  purpose  of  displaying  it,  and  that 
tbe  natural  tendency  was  to  collect  a 
crowd  aEd  create  disorder;  and  it  &lls 
withla  the  letter  and  spirit  of  theordi- 
naae*. 

(Essex  Filed  January  S.  1688.) 

N  defendant's  exceptions.  OterruiaJ. 

The  facts  appear  from  the  opinion. 
Mr.  John  R.  Baldwin,  for  defendant: 
The  ordinance,  not  having  been  puUisb«d. 
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bs  no  Inral  effect.  "All  l^-laws  rnnde  bj  a 
town  shftfl  be  pabllsbed  in  one  or  more  news- 
(■pen  printed  In  tbe  county  where  the  town  is 
ritttated  " 

Pub.  Stat.  cbap.  37,  g  38;  Oen.  Stat.  chap.  18, 
§  16;  Rev.  Btat.  cbap.  IS,  10. 

Tbis  proTinon  Is  applicable  to  tbe  ordinances 
of  dties. 

Pub.  aiat  cbap.  38,  g  3;  cbap.  8,  %  8;  cbap. 
16.  g  38. 

Tbe  purpose  of  publication  Is  to  give  notice. 

Horr  &  Bemis,  Mud.  Police  Ord.  p.  4d. 

A  ai^  or  placard  might  have  obstructed  a 
nriit  of  way  to  passeogeis  on  tbe  sidewalk. 
1%is  oilcloth  did  ont.  Eren  if  it  did,  by  caus- 
log  a  collection  of  people  to  gather,  the  crowds 
thus  collected  are  prohibited  by  another  ordi- 
nance  of  tbe  city  of  Lynn.  8ncb  an  instance 
is  amply  provided  for. 

Stat  and  Ord.  of  Lynn,  p.  800. 

Mr.  Asdrew  J.  Waterman*  Atttf-6en., 
tor  the  Commonwealth: 

The  organic  Act  (chap.  184,  g  80.  1860)  in- 
corporating tbe  city  of  Lynn,  conferred  upon 
tbe  dty  coandl  certain  legislative  powers,  suf- 
ficient "to  make  all  such  ulutary  and  needful 
br-laws  as  towns,  by  the  laws  oi  the  Common- 
wealth, have  power' to  make  and  establish,  and 
losnoex  penalties  not  exceeding  $20  for  tbe 
breach  thereof;  which  by-laws  shall  take  effect 
and  be  in  force  from  and  after  the  time  therein 
respectively  limited,  without  the  sanction  of 
anf 'lourt  or  other  authority  whatever." 

There  is  do  law,  of  which  this  court  can  here- 
in take  cognizance,  requiring  any  publication 
of  the  ordinaace,  further  than  what  was  neces- 
■trvfar  ita  promulgation.  And  the  law  was 
BDEQcieatly  promulirated  when  It  was  fiigned 
and  became  a  part  of  the  public  records  of  this 
citv. 

See  BL  Com.  bk.  1,  chap.  8. 

An  onHoance  takes  effect  from  Its  passage, 
if  DO  Ume  was  limited,  and  there  was  nothing 
io  tbe  ordinance  to  show  that  It  was  not  in- 
tendfd  to  take  effect  immediately. 

OmmoamattA  v.  Brook$,  109  Mass.  865;  Com- 
noKvecUth  y.  Davit,  I  Mass  (L.  ed.)  04,  INew 
EtMC  Bep.  880,  140  Mass.  4a'>. 

liie  ordinance  was  clearly  within  the  legls- 
hlive  powers  of  the  city  coimcll  respecting  po 
lice  matters.  There  is  a  presumption  that  the 
bf-law  valid.  Tbe  burden  is  with  the  de- 
feodanito  prove  the  contraij. 

OmmonwattA  v.  Patch,  97  Mass.  3i^. 

Tbeautborilv  of  tbe  court  to  declare  a  by-law 
vdd  should  be' exercised  with  caution. 

OmmoHwallhy.  Hoberttm,  6  Gush.  488. 

Witbbi  the  ancient  offense  of  nuisance  was 
tbe  exhibition  of  caricatures  which  caused 
crawds  to  collect  and  obstruct  a  way.  In  Bex 
r.  CdHitle,  4  Oarr.  A  P.  415,  tbe  question  is 
fi^  disctwcd.   See  also  3  Dill.  Mim.  Corp. 

M»rton,0i,  J.,  delivered  tbe  opinion  of  the 
eoart; 

This  is  a  oomidaint  for  a  violation  of  an  or- 
dinance of  the  city  of  Lynn.  The  part  of  the 
ordinance  which  applies  to  tbe  case  is  as  follows: 
"No  person  shall  place  or  carry,  or  cause  to  be 
tdsced  or  carried,  on  anv  sidewalk,  any  show- 
botrd,  plaraid,  orsigo,  for  the  purpose  of  there 
disphjing  the  same.^ 
SMan. 


The  ordinances  were  proved  by  the  produc- 
tion, by  the  clerk,  of  the  original  records  of 
the  city,  and  we  do  not  understand  that  the  de- 
fendant now  insists  upon  his  objection  to  the 
sufficicDcy  of  the  proof.  He  contends  that  the 
ordinance  in  question  has  no  legal  effect,  be- 
cause it  has  not  been  published  according  to 
the  proviaions  of  Oen.  Stat.  chap.  18,  g  16, 
which  was  fai  force  when  the  ordinance  was 
passed.  Theprovisionsortbechartcrof  Lynn, 
as  to  the  power  to  make  ordinances,  are,  in  ef- 
fect,.the  same  as  those  contained  in  the  charter 
of  Boston,  as  to  which  It  has  been  decided  that 
no  publication  is  necessarr  as  a  condition  pre- 
cedent to  the  validity  of  the  ordinances.  The 
ordinancraof  Lynn  take  effect  upon  their  pas- 
sage. If  no  time  is  therda  limited  or  named. 
Acts  1850,  chap.  184,  §  20;  0>mmonv>ealth  v. 
Darts.  1  .Mass.  (L.  ed.)W,  1  New  Enz.  Rep, 
380,  140  Mass.  485;  Commomrealth  v.  Brooks, 
109  Mass.  &55. 

The  defendant  also  contends  that  the  ordi- 
nance is  unreasonable,  and  therefore  void. 
The  dty  is  authorized  "to  make  all  such  salu- 
tary and  needful  by-laws"  as  towns  have  power 
to  make  and  establish.  Stat.  1860,  chap.  184, 
§30. 

Towns  have  power  to  "make  such  necessary 
orders  and  by-laws,  not  repugnant  to  the  laws 
of  the  State,  for  directing  and  managing  the 
prudential  affairs,  preserving  the  peace  and 
good  order,  and  maintaining  uie  Internal  police 
thereof,  as  they  may  Judge  most  conducive  to 
the  welfare  of  the  town."  Gen.  Stat,  cliap.  18, 
§  11;  Pub.  Stat.  chap.  37,  §  16. 

The  purpose  of  the  ordinance  in  question  is 
to  prevent  the  placing  of  showboarda  and  signs 
upon  the  sidewalks  so  as  to  obstruct  tbem,  and 
also  to  prevent  the  carrying  of  placards  and 
signs  for  the  purpose  of  displaylog  tbem;  of 
which  the  tenaency  and  effect  miglit  be  to  col- 
lect crowds  and  thus  to  interfere  with  tbe  use 
of  the  sidewalks  by  tbe  public,  and  lead  to  dis- 
order. We  cannot  say  that  such  a  provision, 
applicable  to  the  crowded  streets  of  a  populous 
cttV  is  unreasonable. 

The  remaining  question  is  whethar  the  de- 
fendant was  known  to  have  violated  tbe  ordi- 
nance. It  appeared  that  the  defendant  walked 
upon  tbe  sidewalk  In  Munroe  Street,  having 
over  bis  shoulders  a  piece  of  oilcloth, which  he 
wore  like  a  vest  or  coat,  on  which  was  printed 
the  inscription:  "Lasterson  strike.  All lasters 
are  requested  to  keep  away  from  P.  P.  Sherry 
uDtil  toe  present  trouble  Is  settled.  Per  order, 
L.  P.  V.'^ 

It  does  not  require  m-gument  to  show  that 
this  is  a  placard  or  dgo,  and  that  bearing  it 
upon  his  person  like  a  vest  or  coat  was  carry- 
ing it  for  the  purpose  of  displaying  it.  The 
natural  tendency  of  his  act  was  to  collect  a 
crowd  and  create  disorder,  and  it  falls  within 
the  letter  and  spirit  of  the  wdlnance. 

&eeepiion$  overrutei. 


Charlotte  A.  RINQ  et  al. 

V. 

PH(ENIX  ASSURANCE  CO.,  Appt. 

1.  Where  tbe  poliex.afterdeseribiairthe 
honse  contaiolDK  the  property  Insured, 
»dd«  the  words  "and  oeeupiM  all  th* 
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r^tuf  round,**  an  Inatraetlon  waa  snf* 
ndent,  in  a  snit  to  recorer  for  a  loss  on 
the  policy,  occurring  May  4,  which 
directed  the  attention  of  the  jury  to 
the  fact  that  during  the  prerious  Oo> 
tober»  and  for  a  few  days  before  and 
after,  the  fkmlly  In  eharse  lived  in  the 
adjoining  laundry  bnilaUnjir.  and  not 
in  the  -house,  as  a  circamstance  to  be 
considered  by  them  in  determining 
whether  it  properly  could  be  called  a 
building  "occupied  all  the  yearround,'* 
The  stipulation  must  be  tasen  to  have 
been  satisfied  if  the  permanent  occupa- 
tion was  resumed  so  louff  before  the 
fire  that  the  temporary  absence  of  the 
occupant  plainly  appears  to  have  had 
no  connection  with  the  low.  The  worda 
in  the  policy,  applyinic  its  terms  to  the 
articles  insured, — "  while  eontnitted 
in"  governing  the  whole  clause, — while 
fairly  enough  confining  the  operation  of 
the  policy  to  such  times  as  the  articlesare 
contained  in  a  house  answering  to  the 
whole  of  the  description,  cannot  do 
aore  than  aaapend  the  Insnraaee 
while  the  artlelM  are.aot  contained  in 
snehahooM. 
Sk.  The  effect  of  Pub.  Stat.  chap.  119,  %  181, 
Is  that,  if  the  matter  mlarepreMnted 
inerenMS  the  risk  of  loss,  It  still  may 
defeat  the  policy  althonsrli  not  made 
with  intent  to  deoelre.  Tne  provision 
of  g  138.  that  the  application  shall  not 
be  considered  a  warranty,  means  onty 
that  an  inqnlry  into  the  effect  of  mat* 
tors  there  represented  upon  the  risk 
of  loss  shall  not  be  cut  off,  and  that 
substantial  accuracy  as  to  material  facts 
shall  be  sufficient  While  misrepreeen 
tations  which  form  no  part  of  the  con- 
tract in  any  sense,  but  merely  offer  mo- 
tives for  making  It,  ordinarily  do  not 
affect  its  validity  unless  fraudulent,  it  is 
still  possible  to  require  the  insured  tosee, 
at  his  peril,  that  his  material  statements 
are  true.  The  language  of  t3  180,  fixing 
the  form  of  the  standard  policy,  the  ma- 
terial langua^  of  whlcb  is,  *'this  policy 
shall  be  void  if  any  material  fact  or  cir- 
oumstanoe  stated  in  writing  has  not  been 
fairly  represented  by  the  insured," 
Bhowd  bis  read  as  giving  the  word 
"fairly"  a  meaning  requiring  a  fair  cor- 
respondence between  the  representation 
and  the  fact. 

(Suffolk  Ftled  January  8, 1888.) 

OK  defendant's  exceptions.  Suttained. 
Action  upon  a  policy  of  iosuraoce  issued 
by  the  defendant  company  to  the  plaiotlfiEs. 
Verdict  for  plaintiff. 

Bo  much  of  the  policy  as  is  material  to  the 
case,  and  not  contamed  in  the  statutory  form, 
is  as  follows:  "On  household  furniture,  useful 
and  ornamental,  gas  fixtures,  bed,  bedding,  Hd- 
en,and  fomllT  wcttring-apparel.silver  and  plated 
■ware,  printed  books  and  family  stores,  includ- 
ing pictures,  paiatings,  engravings,  and  their 
frames,  crockery,  glass  aDochina  ware.watches 
and  Jewelry  in  use.  musical  iostniments,  statua- 
ry, broQEes,  sewing-maohine,  and  fuel,  all  while 
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contained  in  the  frame  dweUing>bouse  knownM 
the  'Pebbly  Beach  House.'  Kisb  Rocks,  Okn 
cester,  Mass.  (on  Ocean  Aveone).  and  oocnpied 
all  the  year  round."  Plaintiffs  cl^m  total  low 
of  said  property  by  fire. 

Further  facts  material  to  the  qiiestioiia  naaed 
appear  from  the  opiDloo. 

MiMtn.  J.  D.  Bryant,  I.  H.  Sweetser. 
and  Aucustos  Boss,  for  defendant: 

Id  the  absence  of  question  as  to  the  fact  of 
misrepresentation,  the  question  whether  tht 
same  was  material  w  not  has  frequently  bees 
determioed  by  the  court. 

Lewis  V.  Eagle  Int.  Co.  10  Gray.  606;  Woei 
T.  Firement  Int.  Go.  126  Mass.  816.  See  alao 
Davenport  v.  Neio  England  Mat,  In*.  Co.  C 
Cuah.  841;  Eaytoard  v.  Nevs  Eng.  Mut.  F.  Int. 
Co.  10  Cush.  444,  440. 

The  instruction  given  by  the  judge,  as  to  the 
meaning  of  the  words  "falriy  remeseitted," 
and  that  an  innocmt  mistake  would  not  vniA 
the  poliCT,  was  erroneous,  and  calculated  tu 
mislead  the  jury. 

The  risk  by  nonoccupancy  was  increased. 

ifulru  V.  Mohawk  Int.  Co.  5  Gr^,  S4S;  Litn 
v.  DoreiietUr  Mvt.  F.  Int.  Co,  LOS  Mass.  801. 

Occupancy  involves  care  and  supcrvisian,  &> 
which  tne  insurer  liad  a  right  under  a  contiict 
stipulating  for  occupancy. 

AtJiworth  V.  Buildert  Mut.  F.  Int.  Co. 
112  Mass.  422;  Poor  v.  Humboldt  In*.  Ct.  125 
Mass.  374:  Liteh  v.  North  BrUx^t  A  M.  In*. 
Co.  186  Mass.  ^1;  deeper  v.  New  Hamvikm 
i?:  iR«.  Cb.  06  N.  H.  401.  See  also  amfcv.CbR- 
Unmtcd  Int.  Co.  70  Mo.  610. 

"Place  and  situation,  as  j^ven  in  the  mdict- 
tion  (and,  in  this  case,  as  afterwards  nicor- 
porated  in  the  policy),  constituted  an  esseotiil 
element  in  tbe  description  of  the  property  in- 
sured, and,  as  that  description  ispart  of  the  con- 
tract, it  was  necessarily  material,  for  it  wm  tiir 
propertv  so  situated,  and  no  other,  that  wstio- 
eluded  iQ  the  risk." 

Eddy  St.  Iron  Foundry  v.  Hampden  8.  ^ 
Mut.  F.  Int.  Co.  1  Cliff.  800,  807. 

The  sul)staDtial  misstatement  of  a  fact 
which  the  insurer  has  made  essential  by  a  pre- 
cise interrogatoTy,  in  the  absence  of  aoytfain; 
which  qualmes  or  limits  tbe  obligation  to  an- 
swer correctly,  avoids  the  contract^  without  so 
exm'ess  stipulatioo  to  that  effect. 

Towne  v.  FiUhburg  MtO.  F.  Tna.  Cb.  7  ADeo. 
68:  CampbeU  v.  NewEof^nd  Mvt.  L.Int.G>. 
98  Han.  881,  898. 

The  purpose  of  the  statute  is  not  to  chance 
the  established  law  on  that  subject,  but  looe 
fine  what  facts  shall  be  deemed  material. 

Pub.  Stat.  chap.  119,  g  161. 

"Represeutations  ought  consequently  to  be 
fair,  and  toomlt  nothing  which  it  is  materialfor 
the  underwriters  to  know.  *  *  *  Fair  deaUnc 
requires  that  he  should  state  everything  wUca  i 
might  influence,  and  probably  would  bcSuoice, 
the  miod  of  the  underwriter  in  fomlIngord^ 
dining  the  contract."  j 

Columbian  Int.  Co.  v.  Laterenee,  27  C.  8.  2 
Pet.  26  (7L.  ed.  885j;  8.  C.  85C.  a  10  Ptf.  ! 
S07  (9  L.  ed.  019). 

Fairness  or  not  is  to  be  determined  with  lef- 
erence  rather  to  tbe  effect  of  tberefveseotaUon 
on  the  underwriter  than  to  the  intent  otfam 
of  mind  of  the  maker  of  the  representatloa. 
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Sagiand  Mutual  Fire  ln$.  Go.  6  Cusb.  851. 
»;  JCMoff  T.  ^na  Im.  Co.  0  Allen,  M8; 
Luimaton  r.  Maryland  Int.  Co.  11  U.  8.  7 
Oandi,  685  (8  L.  ed.  480);  Baxtery.  NeiB  Eng- 
land Int.  Oo.  8  Hason,  96;  Carpenter  t.  Ameri- 
raK  Int,  Co,  1  Story,  57;  Button  t.  Mattaehu- 
tOU  Mitt.  F.  Int.  Co.  4  Mass.  886:  Bryant  v. 
Okm  Int.  Go.  33  Pick.  900;  Vote  v.  Eagle  L. 
*  B.  Int.  Co.  6  Cosh.  48  ;  Davenport  v.  Neta 
England  Mut.  F.  Int.  Co.  6  Cush.  841;  Sauiyer 
f.  Coatten  Mut.  In*,  Co.  6  Gray,  331,  m-, 
iMitf.  Eagle  Int.  Co.  10  Oraj,  618:  Kimball 
V.  j&na  Int.  Co.  9  Allen.  540;  Wood  t.  Fire- 
men* In*.  Co.  136  Mass.  316. 

It  b  impossible  to  make  it  certain  that  some 
effect  Duj  not  have  been  produced  npon  the 
mmd8  of  the  Jurors  by  these  instructions;  and, 
u  the  instruction  was  in  itself  incorrect,  it 
«ems  to  be  necessaiy  that  the  verdict  should 
beaetaaideL 

OBmpbea  r.  Hew  Bnfdand  Mut.  'L.  Int.  Co. 
WHasL  807. 

The  jury  should  have  been  Instructed  that 
ifae  principal  was  responsible  for  the  act  of  the 
agent  within  the  scope  of  his  agency;  and  that 
s  material  representation,  not  fairly  made,  by 
an  agent  in  procuringinsunuice  be  was  author- 
ized to  procnre,  would  be  a  repreaentadon  not 
fairiy  made  by  the  principal. 

Carpenter  v.  American  Int.  Go.  1  Story.  57; 
i'ovwer  V.  Ooatter*  Mut.  Int.  Co.  6  Gray,  328. 

The  importation  into  the  contract  of  the 
words  "on  household  furniture,  *  •  'and  oc- 
cupied an  the  year  round,"  etc.,  which,  in  the 
^i}tication,  may  have  beien  regarded  as  words 
wwpreawitalfan  only,  auperseaes  ^1  questioDs 
a  to  their  materiality,  and  makes  them  essen- 
tiiil  parts  of  the  contract,  and  warranties. 

Foi.  Warranty  in  F.  Ins.  and  cases  cited 
poMtm/  SiUem  v.  Thornton,  8  El.  &  Bt.  868 ; 
Hmo/riT.  JHew  England  M.  Int.  Co.  83  U.  S.  8 
Pet  557  (8  L.  ed.  1048);  Pbuiler  v.  ^na  F. 
Int.  Go.  6  Cow.  671,  676;  S.  C.  7  Wend.  370  : 
Robert*  V.  Chenango  County  Mut.  In*.  Go.  8 
Rill,  501;  Jmning*  t.  Chenango  County  Mut. 
liu.  Co.  2  Den.  75;  Burritty.  Saratoga  (hunty 
Vut.  F.  In*.  Co.  5  Hilt,  188;  Frott  v.  Saratoga 
XtU.  In*.  Co.  5  Den.  154;  ^anv.  Mutual  In*. 

00.  5  Den.  826;  Kennedy  v.  8t.  tatcrence 
f-onntj  Mut.  In*.  Co.  10  Barb.  285;  Dunean  v. 
Sua  F.  Im.  Go.  6  Wend.  488;  Sar^fietd  v.  Met- 
Topetttan  In*.  Co.  61  Barb.  47»;  VandenooH  t. 
Snitk.  3  Cai.  156;  Bryne  t.  Lorillard  F.  Int. 
''■0.  56  N.  Y.  340;  Wood  v.  Hartford  F.  Int.  Co. 
18  Conn.  588;  Lyons  v.  Prot)idenee  Wath.  Ins. 
Co.  14  R  I.  100;  Iligginton  t.  DaU,  18  Mass. 
96;  Biggin*  V.  Livermore,  14  Mass.  106;  Aiher- 

Brown,  Id.  152;  IloughUmv.  Mani^ae- 
tvrenMut.  F.  Int.  Cb.  8Met.  114;  Vote  v.  Eagle 
/'■  d  H.  In*.  Co.  6  Cusb.  42;  Banielt  v.  Hud- 
»a  A'wrF.  Int.  Co.  13  Cush.  416;  Blood  t. 
Bomrd  F.  In*.  Co.  Id.  478;  Lee  t.  Boward  F. 
In*.  Co.  8  Gray,  588;  Kimball  v.  ^na  In*. 
(h.9mea  540;  GamvbeUy.  New  Eng.  Mut. 
L  Ins.  Co.  98  Mass.  889;  Ooddard  v.  Monitor 
^vt.  F.  In*.  Go.  108  Mass.  56;  Commonwealth 

1.  Ride  db  L.  Int.  Co.  112  Mass.  189;  Taylor  v. 
Mna  In*.  Oo.  130  Mass.  254;  Wheeler  v.  Wa- 
tertem  F.  In*.  Co.  181  Mass.  1. 

Any  atatement  or  description  on  the  face  of 
liK  pmlcgr  which  relates  to  the  risk  is  a  war- 
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Wood  V.  Harford  F.  In*.  Co.  18  Conn.  588 ; 
Fousler  r.  .^na  F.  In*.  Go.  6  Cow.  678,  676  ; 
MeCluer  v.  Qirard  F.  d  M.  In*.  Co.  48  Iowa, 
849;  Box*ie  v.  Promdenee  Mut.  F.  In*.  Co.  6R. 
I.  517:  Foot  V.  JEtna  L.  In*.  Co.  61  N.  Y.  506; 
Eddy  8t.  Iron  Foundt-yv.  Hampden  8.  «fi  Mut. 
F.  In*.  Co.  1  Cliff.  800.  306. 

The  fair  Implication  from  the  lanfpiage  of 
the  statute  is  that,  so  far  as  the  applicat^n  is 
incorporated  into  the  policy  it  shall,  to  that 
extent,  be  considered  part  of  the  contract,  and 
a  warranty. 

Pub.  Stat.  chap.  119,  §  188;  Campbell  v.  New 
England  Mut.  L.  In*.  Co.  98  Mass.  881 ;  Vote  t. 
Eagle  L.  AH. In*.  Co.  6  Cusb.  42,  47;  Daniela 
V.  Hud*on  Biter  F.  In*.  Co.  12  Cush.  416 ; 
Miles  V.  Connecticut  Mut.  L.  Int.  Co.  8  Gray, 
580,  583;  Kennedy  t.  St.  Lawrence  OtutUv 
Mut.  Int.  Co.  10  Barb.  386. 300. 

The  place  where  personal  property  whlcb  Is 
the  subject  of  insurance  is  utuated,  is  as  nur 
terlal  as  if  that  place  were  Itself  the  subject  of 
the  insurance;  and  when  that  descripuon  is 
made  part  of  the  policy,  it  is  a  warranty  that 
the  personal  propertv  shall  continue  so  situated 
durinc  the  term  of  tne  policy. 

Lyon*  V.  I^widenet  Wiuh.  In*.  Go.  14  R.  I. 
109;  Eddy  St.  Iron  Foundry  t.  Hampden  S.  A 
Mut.  F.  In*.  Co.  1  Cliff.  805;  Wall  v.  East 
River  Mut.  In*.  Co.  7  N.  Y.  870;  Kennedy  v. 
St.  Latffrence  County  Mut.  Im.  Co.  10  E^rb. 
385 ;  Haw*  v.  Fire  A**o.  of  Philadelphia,  1 
Pa.  (L.  ed.)  841,  5  Cent.  Rep.  718, 16  Ids.  L.  J. 
402;  North  American  F.  In*.  Co.  v.Zaenqer,  68 
Dl.  465;  Meauer  v.  Qirard  F.  A  M.  In*.  Oo. 
48  Iowa,  849;  Peartonv.  Commercial  t  Aatur. 
Co.  L.  R.  1  App.  Cas.  498;  Sampton  v.  Security 
Int.  Co.  183  Mass.  49. 

The  words  "occupied  all  the  year  round" 
had  reference  to  the  future  oftbepolicyaswetl 
as  to  the  condition  of  the  house  at  Its  date, 
and  the  instruction  tended  to  mislead  the  jury. 

Sillem  V.  Tfiomton,  8  El.  &  Bl.  868. 

There  was  no  disputed  fact  left  for  the  lury 
upon  which  tbev  cootd  be  permitted  to  find  oc- 
cupancy of  the  bouse  the  year  round;  and  the 
Juaj^e  erred. 

See  Fletcher  v.  CommmwecUth  In*.  Co.  18 
Pick.  419,  421;  Commonwealth  v.  Oft«r,13  Cush. 
483;  Lane  v.  Old  Colony  A  F.  B.  R.  B.  Co.  14 
Gray,  147 ;  (hmmonwealth  t.  Fiirnum,  114 
Mass.  867,  271. 

The  use  of  the  word  "  TOid  "  by  the  court  is 
exceptional,  and  not  in  accordance  with  its  <h^ 
dinary  meaning,  as  established  by  judicial  de- 
cisions in  this  Commonwealth  and  elsewhere, 
and  by  common  usage. 

Bouv.  L.  Diet.  Void,  and  cases  cited;  Car- 
penter V.  American  Im.  Co.  1  Story,  57,  62; 
Clark  T.  New  England  Mut.  F.  In*.  Co.  fi  Cush. 
S4S,  853;  Bowditeh  Mut.  F.  In*.  Oo.  v.  Wimlow. 

8  Gray,  415;  Hate  t.  Meehaniet  Mut.  F.  In*. 
Co.  6  GraT,  169;  Eda  v.  Hamilton  Mut.  In*. 
Co.  8  Allen,  863:  Harriton  v.  City  F.  Im.  Co. 

9  Allen,  281;  Lawrence  v.  Holyoke  Int.  Co.  11 
Allen,  887;  Atherton  v.  Phoinix  Int.  Co.  109 
Mass.  82;  Foote  v.  Spnngfi^d  F.  A  M.  Im.  Oo. 
119  Mass.  269;  Smith  r.  Union  In:  Oo.  130 
Mass.  90;  Oaket  T.  Manufaeturert  F.  A  M.  Im. 
Co.  181  Mass.  165. 

The  evils  consequent  oo  departure  from  es- 
tablished rules  of  coDStmction,to  meet  the  bard- 
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ihip  of  particular  cases,  are  ultimatdy  greater 
than  could  result  from  theimifonnai^TcaUoD 
of  tbose  rules. 

Broom,  Leg.  Max.  p.  Ill;  Oaka  v.  Manu- 
jaeturer$F.  dSf.  Int.  Go.  131  Mass.  164. 

The  poHcy  has  become  t<^  Id  the' sense 
In  \rhicb  that  word  is  comtDonly  anderstood 
and  used,  and  tbe  underwriter  is  thenceforth 
freed  from  liability  thereunder. 

Olidden  v.  Manufacturer*  Int.  Co.  1  Suma. 
282;  Martin  V.  Delaware  Ins.  Go.  2  Wash.  254; 
Heame  v.  New  England  JUut.  M.  Int.  Co.  87  U. 
8.  20  Wall.  488  (22  L.  ed.  395);  Brazier  v. 
Clap,  S  Mass.  1;  Coffin  v.  Neteburyport  Mut. 
In*.  Co.  9  Mass.  449;  Breed  v.  Baton.  10  Mass. 
21;  Kettte  t.  Wiggin,  18  Mass.  68;  Burgeu  t. 
RmiitabU  M.  Int.  Co.  126  Mass.  70. 

This  instruction  and  submisdon  to  the  jury 
apparently  proceeded  upon  the  ground  that  the 
plaintiffs  must  show  that  their  case  came  with- 
in tbe  written  provisions  written  in  the  con- 
tract. Juries  In  siush  cases  need  no  Judicial 
invitation  to  such  a  finding. 

Bee  remarks  of  Bigelow,  Ch.  J.,  in  Dean  \. 
American  Mut.  L.  Int.  Co.  4  Allen,  96,  108. 

Wherever  it  has  been  held  that  a  policy 
would  reattach  or  revive  after  a  temporary  sus- 
pension, it  has  been  only  oa  the  condition  that 
tbe  risk  remained  the  same. 

Warthington  y.Bearte,  12  Allen,  882,  886. 

The  plaintiff*B  evidence  showed,  affirmative- 
ly, noncompliance  with  Uie  terms  of  the  con- 
tract. 

Lee  V.  Howard  F.  Int.  Go.  8  Gray,  588,  592. 

Mettn.  L,  W.Howea  and  9.  H,  MUlett, 
forplaintifls: 

jury  must  have  found  that  all  the  an- 
swers and  representations  of  tbe  plaintiffs  were 
fairly  made,  within  tbe  meaning  of  tbe  clause 
'  in  the  policy  stating  what  wUTaTdd  it;  and 
that,  wbetber  any  of  them  were  erroneous  or 
not,  tbe  risk  was  not  increased  by  any  errone- 
ous statement  or  answer.  Ring's  answers  to 
Powell's  questions  were  at  most  but  repre- 
sentations, and  were  not  warranties. 

Pub.  Stat.  chap.  119,  g  188:  Danielt  v.  Hvd- 
ton  Birer  F.  Int.  Co.  12  Cosh.  416;  Luce  v.  Dw- 
rfutter  Mut.  F.  Int.  Co.  100  Mass.  801. 

No  reference  is  made  in  the  policy  to'any  ap- 
plication, representations,  oranswers  to  defend- 
ant's letters  by  the  plaintiffs,  and  none  are  in- 
corporated into  the  policy. 

Boitem  R.  R.  Co.  v.  Belief  F.  'Int.  Co.  98 
Mass.  426. 

Answers  by  the  plaintiffs  under  fa  mistake  of 
the  fun  meaning  of  tbe  questions  put,  with  no 
intent  to  deceive,  even  though  erroneous, 
would  not  affect  the  policy. 

Corriganv.  ConiueOcut  F.  Int.  Co.  122 Mass. 
299;  IlineiUfy  v.  Germania  F.  Int.  Ch.  140 
Mass.  88. 

These  contracts  are  to  be  not  only  fatrly.'but 
liberally,  construed,  being  often  made  by  per- 
sons but  little  arauainted  with  legal  forms  and 
technicalities.  The  extreme  docinne  of  literal 
warranty  should  not  be  applied  to  them. 

Allfn  v.  CharUttotDn  Mut.  F.  Int.  Co.  5  Gray, 
884,  889. 

The  court  will  lean  against  such  a  construc- 
tion as  to  impose  upon  uic  assured  the  burden 
of  a  warranty,  and  will  neither  create  nor  ex- 
XeaA  a  warranty  by  construction. 
796 


Alabama  Gold  Life  Int.  Co.  v.  Johnoon,  M 
Alb.  L.  J.  46. 

Statementsare 'representations,  and  notwir- 
ranties,  unless  clesrly  made  so  by  Uie  policj. 

Pub.  Stat  chap.  119,  §  188;  Danielt  v.  Bud- 
ton  Birer  F.  Int.  Vo.  IS  Ouah.  416;  Bouf^n  r. 
Manv^ctwrert  Mut.  F.  Int.  Co.  8  Mtf .  114,  ISO- 
122;  Elliott  v.  Hamilton  Mut.  Int.  Oo.  18  Gray, 
139. 

No  application  for  fire  insurance  aball  be 
considered  as  a  warrant  or  part  of  the  coo- 
tract,  unless  incorporated  in  full  into  tbe 

policy. 

Pub.  StaL  chap.  119,  g  ISa 

No  oral  or  written  misrepresentation  made 
in  obtaining  or  securing  a  policy  of  fire  or  life 
insurance  shall  be  deemed  material,  or  defeat 
or  avoid  the  policy,  or  prevent  its  attacbiog. 
unless  such  misrepresentation  ifi  made  with  ac- 
tual intent  to  deceive,  or  unless  the  mattermi^- 
represented  increases  tbe  risk  of  loss. 

Pub.  Stat.  chap.  119,  %  181:  DanMtT.  Hud- 
ton  River  F.  Int.  Co.  12  Uush  416. 

The  laundry  was  a  Ipart  and  parcel  of  tbe 
premises;  and  tbe  Frost  family  being  in  charge 
of  tbe  premises  iu  place  of  tbe  plaintiffs, 
they  were,  living  in  tbe  laundry  during  tiul 
time  was  tbe  same  as  if  they  had  lived  in  tbe 
main  house,  so  far  as  occupancy  of  the  ]veni 
ises  was  concerned. 

HoTTingtou  y.  FttcHhttrs  Mut.  F.  Jtu.  To. 
lS4Ha&  126. 

Dwelling-hoose  embraces  tbe  entire  con- 
gregati'oo  of  buildings,  main  and  auxihaiy.  or 
of  separate  rooms  under  one  roof;  the  result  is 
tbe  same. 

84  Alb.  L.  J.  284:«Bish.  Stat.  Cr.  2d  cd 
g  278;  Chate.  v.  Hamilton  Mut.  Int.  Cb.aO 
Y.  82. 

The  name,  "the  Pebbly  Beach  House,"  itsdf 
was  notice  to  defendant  what  it  was.  and  wbai 
it  was  used  for.  and  that,  of  necessity,  it  em- 
braced not  only  the  main  bouse,  but  such  other 
small  structures  as  were  used  and  are  c(hdib4Hi 
1y  used  as  appurtenant  to  such  establishments 

Blake  V.  Exchange  Mut.'Int.  Co.  12Qiay,a6 
White  Y.  Mut.  F.  Amur.  Co.  8  Qny,  568l 

"  Occupied  all  the  year  round ''  is  mm  dr 
Bcriptlon;  but  even  though  a  warranty,  and  tbe 
premises  were  unoccufried,  within  themeaoin; 
of  the  law,  for  some  period  of  time  after  tbe 
policy  was  issued,  and  preceding  tbe  fire,  tbe 
policy  would  only  be  suspended  or  inopentire 
for  tbe  time  being,  and  would  be  revivedagaia 
when  tbe  occupancy  was  restored,  unlen  tbe 
premises  were  left  unoccupied  for  sucb  length 
of  time,  and  at  a  time  so  near  the  time  of  the 
fire,  as  to  Increase  the  risk. 

Hinel-ley  v.  Germania  F.  Int.  Co.  140  Mts». 
88;  1  Phill.  Ins.  §  975. 

A  temporary  noncompliance  with  any  of  tbe 
stipnlations  of  the  policy,  after  Its  date,  and 
before  tbe  fire,  would  not  affect  the  policy  (ex- 
cept during  the  period  of  sucb  noncomplfaace) 
unlets  such  noncompliance  was  at  a  tinvsn 
□ear  the  time  of  tbe  fire  as  to  Increase  the  risk, 
and  did  Increase  the  risk. 

JMtf. 

Whether  the  kind  of  occupancy  of  tbepmi- 
ises,  or  nonoccupancy.  or  whatever  in  kw  B 
may  be  called,  from  the  last  of  September  to 
the  first  part  of  November,  had,  any  tcodenq' 
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to  increase  the  risk  at  tbe  time  of  the  fire,  was 
a  qoesUon  of  fiict  submitted  to  the  jury,  and 
settled  by  their  verdict. 

QnmuxU  v.  MerehanU  <6  Farinem  Mut.  F. 
/v.  Co.  12  Cush.  167;  L^ice  v.  Doivkater  Mut. 
F.  fat.  Co.  105  Mass.  398. 

Answers  to  questiODs  propouodcd  by  tbu  in- 
florerB.  anless  dearly  showo  by  the  form  of  the 
coDtract  to  have  been  inteodea  by  both  parties 
to  be  wairanttes,  to  be  strictly  and  literally 
compiled  with,  are  to  be  coDStrued  as  repre- 
eentatioas.  as  to  which  sabstaatlal  truth  in 
everythiDR  material  to  tbe  risk  is  all  that  is  re- 
quired of  the  insured. 

MaiUm-  \.  American  L.  Int.  Co.  Ill  U.  S. 
335  ^  L.  ed.  447);  CampbeU  v.  Nea  Sngland 
Mat.  L,JnM.  Co.  98  Mass.  881;  DanicU  t.  Eud- 
mm  Afcor  P.  Xaa.  Co.  13  Ciuta.  416. 

HolMe»,  J.,  detivered  the  opinion  of  the 
coort: 

The  policy  sued  upon  is  a  Massachusetts 
Sundaid  Policy.    Pub.  Slat.  chap.  119,  S  189. 

The  "  description  of  property  insured  "de- 
scribes various  chattels,"afl  which  contained 
fai  the  frame  dwelling-house,  knowo  as  the 
'PebWy  Beach  Houac/  Bass  Rock,  Glouces- 
ter, Mass.  (on  Ocean  Avenue),  and  occupied  all 
ibe  year  round."  The  j'ldge  instructed  the 
jur;  thai  the  plaintiffs  must  satisfy  them  that 
tbe  building  containing  the  property  insured 
answered  tbe  above!  (Ascription  at  the  time 
when  the  contract  was  made,  and  also  at  the 
time  (rf  the  fire.  The  Are  look  place  on  May 
4, 1884,  and  tbe  attention  of  the  jury  was  di- 
rected to  the  fact  that  during  the  previous  Oc- 
tober, and  for  a  few  days  before  and  after,  tbe 
family  in  charge  lived  in  tbe  adjoining  laun- 
dry bmlding,  and  not  in  bouse  where  the  in- 
wied  property  was,  as  a  circumstance  to  be 
considered  by  them  in  determining  whether  it 
properiyconfd  be  called  a  building  "occupied 
all  tbe  year  round." 

These  instructions  were  sufficiently  favorable 
Co  tbe  defendant.  Assuming  that  tbe  jury 
could  not  have  found  that  the  breach  in  Octo- 
ber was  of  so  trifling  a  nature  as  not  to  prevent 
its  remaining  a  house  "occupied  all  tne  year 
round,"  or  that  the  boose  was  occupied  In  Oc- 
tober; asmming  also  that  the  words  quoted  '■ 
look  to  the  future  occupation  of  tbe  bouse,  and 
that  the  plaintiff  could  not  have  recovered  for 
a  loss  while  the  house  was  unoccupied,— the 
nipolatioQ  must  be  taken  to  have  been  satisfied 
if  the  permanent  occupation  was  resumed  so 
loog  before  the  fire  that  the  temporary  absence 
of  an  occupant  plainly  appears  to  have  bad  no 
connection  with  the  loss.  Hinekkg  v.  Oerma- 
nia  F.  Ina.  Co.  140  Mass.  88. 

Tbe  description  is  not  a  description  of  tbe 
insured  articles,  but  of  the  house  where  they 
are  contained;  and  although  the  introductory 
words,  "  while  contained  in,"  governing  the 
whole  clause,  fairly  enough  may  be  held  to 
eonflne  tbe  operation  of  the  policv  to  such 
timet  as  the  articles  are  contained  \n  a  house 
auswering  to  the  whole  of  that  description,  we 
we  no  reason  why  they  should  do  more  than 
*Qq>eod  the  insurance  while  the  articles  are  not 
ctmtained  in  such  a  house.  The  tact  that  tbe 
bonse  was  unoccupied  for  a  short  time,  six 
nontbs  before  the  fire,  can  have  no  greater  ef- 
fect than  removing  the  goods  to  safety-deposit 
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vaults  would  have  done.  In  eitl^case  we  as- 
sume the  goods  would  not  have  been  covered 
by  the  insurance  for  the  time  being;  but  it 
would  be  a  startling  proposition  that  in  the  lat- 
ter the  insurers  would  have  had  a  right  to  re- 

gudiate  the  policy  after  tbe  goods  had  beat 
rougbt  back  to  tbe  place  mentioned  in  it. 
After  instructing  the  Junr  concerning  the 
contract,  the  court  proceedea  to  deal  with  cer- 
tain representations  made  by  one  who,  as  the 
court  i^ted,  "  was  confessedly  the  authorized 
agent  and  representative  of  the  plaintiffs." 
These  were  contained  in  a  paper  headed  "Ap- 
plication for  Insurance,"  and  a  letter  and  a  plan 
accompanyinsiit.  Some  of  these  representa- 
tions were  similar  to  the  statements  in  tbe  policy 
already'  discussed,  and  necessarily  fdl  under 
con^derations  witJi  the  rest  as  representations. 
But  all  that  was  said  plainly  referred  to  the 
contents  of  these  other  papers,  and  did  not 
qualify  or  change  the  instructions  with  regard 
to  the  stipulations  of  the  contract. 

So  far  as  the  occupation  of  the  house  was 
concerned,  the  representation  seems  to  have 
been  of  no  importance,  as  such,  since  tbe  clause 
was  made  a  part  of  the  contract^  and  the  plain- 
tiffs were  held  to  the  rules  apphcable  to  such  a 
clause  when  part  of  the  contract.  Goddard  v. 
Monitor  Mut.  F.  In*.  Co.  108  Mass.  56,  69. 

But  there  was  also  a  representation,  not  made 
part  of  the  contract,  that  there  were  no  houses 
within  100  feet,  which  may  not  have  been  lit- 
erally accurate,  because  the  poolroom  belonging 
to  the  house,  but  in  a  separate  building,  was  ni^ 
mentioned. 

Tbe  jury  wereinstructod  to  consider  whether 
the  facts  stated  were  matters  material  U*  tbe 
risk, — "whether  insurance  companies  are  ac- 
customed to  charge  more  when  there  are 
wooden  buildings  near  to  that  which  tbey  are 
about  to  insure"  {Luce  v.  Dorchftler  Mut,  F. 
las.  Go.  105  Mass.  398,  801);  If  the  facta  were 
material,  whether  tbe  representations  were 
false;  and,  If  false,  whether  the  representations 
were  made  innocently  and  by  mistake,  and  so 
fairly  made.  We  are  of  opinion  that  there  was 
error  in  putting  the  last  question  to  the  jury, 
and  in  thus  allowing  them  to  find  for  tbe  plain- 
tiffs, if  they  bad  nuide  misrepresentations  on 
matters  which  increased  the  risk  of  loss,  pro- 
vided they  bad  not  been  guilty  of  fraud. 

It  is  true  that  Stat.  1864,  chap.  196.  now  Pub. 
Stat.  chap.  119,  ^  188,  enacts,  with  regard  to 
fire  insurance,  that  the  application  shall  not  be 
considered  as  a  warranty  or  a  part  of  tbe  con- 
tract. But  it  seems  to  have  been  thought  In 
Eattern  B.  B.  Co.  v.  Selitf  F.  Int.  Co.  98  Mass. 
480,  426,  that  this  statute  did  not  change  tbe 
common-law  rule  bearing  upon  this  case,  con- 
cerning remveentatioos  forming  the  basis  of  a 
policy.  Kimball  V.  ^na  lot.  Co  9  A]]ea,li40, 
643:  CampbeU  v.  iV«ui  England  Mut  L.  2m,  Co. 
98  Mass.  381, 890,  896;  Moent  T.  Beifworth.  10 
Mres.  &  W.  147,  157.  158. 

However  this  may  be.  the  effect  of  tbe  later 
statute.  1878,  chap.  157.  now  Pub.  Stat.  chap. 
119,  g  181.  is  that,  if  the  matter  misrepresented 
increases  tbe  risk  of  loss,  it  still  may  defeat  tbe 
policy  although  not  made  with  intent  to  de- 
ceive. The  provision  of  §  188,  that  the  appli- 
cation shall  not  be  considered  a  warranty,  means 
only  that  an  inqiiiry  into  the  effect  of  matters 
there  represented  upon  tbe  risk  of  loss  shal^^ot- 

W 


It92  Nbw  Enolasd  Repobtsb^Shp. 

be  cut  off,  and  tbat  subBtADtial  acctiracy  as  to 
material  facts  shall  be  gnflftdent.  Perhaps  the 
iwt  of  the  section  makes  it  more  difficult  to 
aaj,  as  in  the  decisions  cited,  that  in  case  of  a 
material  misrepresentation  there  has  been  no 
agreement  upon  the  subject-matter  of  the  con- 
tract; because  that  form  of  statement  seems  to 
Imply  that  material  representations  are  tacitly 
incorporated  into  the  description  in  the  contract 
of  the  property  iusured,  and  thus  to  bring  the 
cases  withiD  the  principles  of  Ooddard  v.  Mon- 
itor Mut,  F.  Ins.  Co.  mpra;  Oardwr  v.  Lane, 
96  Mass.  617:  A  C.  13  AUen,  89;  and  9  Allen, 
4SfSt,  where  there  was  a  disagreemeot  between 
the  express  words  of  the  description  and  the 
designated  object.  But  although  misrepnsen- 
tations  which  form  no  part  of  a  contract  in  any 
sense,  but  merely  ofTer  motives  for  making  it, 
a>mmonly  do  not  affect  its  validity  unless 
firaudulent,  it  is  perfectly  possible  to  require 
the  Insured  to  see,  at  his  penI,  that  his  material 
statements  are  true,  if  it  is  tboueht  politic  to  do 
so,  because  of  the  necessity  which  the  insurer 
is  under  of  seeking  the  information,  and  of 
getting  it  In  that  way.  So  the  law  stood  after 
the  statute  of  1878.  and  probablr  before  East- 
em  R.  K  Co.  v.  Relief  F.  Int.  Co.  tupra;  and 
whether  it  required  a  change  in  tiie  mode  of 
statement  or  not  is  untmportnnt  for  our  present 
purposes.  The  substantive  reasons  which  led 
to  the  common-law  rule  are  still  recognized  as 
in  full  force. 

There  has  been  no  change  in  the  law  since, 
unless  one  was  made  by  Stat.  1681,  chap.  166, 
now  Pub.  Stat.  cbap.  119,  ^  189,  flxine  the  form 
of  the  atandard  poliipy.  The  matnial language 
b:  "  This  policy  shall  be  void  if  any  material 
fact  or  circumstance  stated  in  writing  has  not 
been  fairly  represented  by  the  Insured."  Of 
course  it  is  powible  to  read  the  word  "fairly" 
as  meaning  "honestly,"  and  as  cutting  down 
the  effect  of  misrepresentations  which  form  the 
basis  of  insurance  to  the  single  case  of  fraud. 
But  it  is  just  as  possible  to  read  the  word  as  re- 
quiring a  fair  correspondence  between  the  rep- 
resentation and  the  fact;  and  in  view  of  the 
wdl-known  reasons  for  requiring  it,  to  which 
we  have  referred,  and  of  the  fact  that  the  Act 
of  1878  stands  upon  the  statute  book  in  ^  181 
unmodified,  although  manifestly  inconsistent 
with  the  former  interpretation,  we  are  of  opin- 
ioD  that  dils  lattOT  reading  must  be  adopted. 

Exe^ptiont  tuitained. 


Helen  G.  PHELPS 

0. 

George  W.  PHELPS  et  at.' 

1.  It  is  not  the  rieht  of  parties  or  their 
counsel  to  submit  the  case  upon  aatata* 
aent  of  facts  which  is  imnerfeet  and 
inconclosiTe  ia  itself,  with  an  affree* 
ment  that,  if  upon  any  facts  the  plain- 
tiff^ case  oaii  m  ualntaioed,  the  case 
may  be  referred  to  a  master  or  assee- 
aortodetermlne  whether  attcb  vita!  facts 
exist.  This  is  asklnir  the  court  to  pass 
upon  a  case  which  may  never  arise,  and 
to  decide  questions  wmch  may  be  purely 
Bpecnlati-re. 

8.  Where,  tinder  the  toraas  of  a  will,  a 
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defendant  against  whom  a  dee««e  fori 
alimony  has  biBoi  taken  baa  the  rifft* 
to  appropriate  tiOe  whole  €)t  the  la- 
eome oominK to  him  nnderawill  forthe 
support  of  bis  son,  if  it  is  reasonably 
needed  fur  tbat  ptirpose;  and  the  plain- 
tUr  alleges  that  "the  income  of  one 
half  thereof  is  lai^ely  in  ezoeea  of' 
the  amount  needed  for  the  proper  sup- 
port of  the  said  Willis  Phelps"  (the  son), 
^'named  herein  as  defendant,  and  langeiy 
in  excess  of  any  sum  by  the  said  ^hn 
W."  (against  whom  the  decree  In  ali- 
mony is  entered)  "used  or  appropriated 
therefor;"  and  the  statement  of  &cts 
does  not  show  what  the  amoant  of  the 
trust  fund  is,  what  the  income  is,  what 
the  age  or  condition  of  the  son  is, or  what 
is  needed  for  his  support,  or  whether  the 
whole,  or  any  part  of  it,  has  or  has  not 
been  appropriated  for  that  pumose,— 
the  facts  stated  are  not  suMeient  to 
entitle  the  plaintift  to  reach  any  portion 
of  the  Income  in  satisfaction  of  her  de- 
cree for  alimony. 

(Hampton  VDed  Januarr  8,  U8M 

RESERVED  for  the  full  oonit.  RaermHan 
and  cam  ttated  dtaAargad. 
The  case  was  presented  upon  the  following 
agreed  statement  of  facts: 

Tb[s  was  a  bill  in  equity  brought  bf  |dain- 
tiff,  a  creditor  of  John  W.  Phelps,  by  virtue  of 
a  decree  for  alimony  obtained  by  plaintiff 

Xinst  said  John  W.,  as  stated  in  the  UU,  to 
Eiin  payment  of  the  amount  dtie  and  to  be- 
come due  her,  under  said  decree,  frompnqi^ty 
belonging  to  the  estate  of  Willis  Phdps.  de- 
ceased, in  which,  it  is  claimed  by  plaintiff,  said 
John  W.  Phelps  has  an  interest  not  attacbaUe 
at  common  taw.  The  bill  and  the  answrn  of 
the  several  defendants  may  be  referred  to.  Cof^ 
of  the  bill  is  annexed  ana  made  a  part  of  th» 
statement. 

John  W.  Pbelps  haspaid  nothing  under  the 
decree  fnr  alimony.  Willis  Pheli»  is  a  minor, 
under  the  care  of  his  father,  and  without  means 
of  support  except  under  the  provisions  of  said 
will.  More  than  two  years  have  elapeed  aioce 
the  executors  gave  bonds  for  the  perfomuDce 
of  their  trust,  and  due  notice  was  given  of  the 
appointment;  and  all  claims  against  the  esUte 
have  been  paid,  and  there  is  a  larse  amount  of 
personal  and  real  estate  in  the  bauds  of  the 
executors  in  this  State  to  which  the  resdosry 
clause  of  said  will  applies. 

If,  in  the  opinion  of  the  court,  plalatiff'sbai 
cata  be  maintained,  the  case  may  be  referred  to 
a  master  lodetermine  the  amount  of  tbelnoosie 
of  said  estate,  and  what  pert  thereof  ahould  be 
applied  for  the  m^tenaoce  of  Willis  Pt^Pf. 
and  what  part  for  the  satbfaction  of  plaintiir& 
claim,  subject  to  such  rights  as  the  execnttn* 
of  said  will,  or  any  person  interested  in  smI 
will,  may  have  (if  any),  to  retain  or  hold  any 
sums  due  said  JohnW.,  under  said  will,  for 
any  debts  or  sums  owing  by  him  to  said  eiiatb 
—or  to  the  testator  in  his  Iffetime. 
Mr.  Gideon  WellSt  for  plaintiff: 
PlaintiCTs  decree  for  alimony  is  a  judgment 
against  defeoduit,  enforceable  by  uteae  pn- 
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AUm  V.  AUen,  100  Haas.  878;  Hvermore  t. 
BnteOe,  11  Gray,  217;  Chase  v.  Chase,  106 
Mass.  385;  Hovnirdy.  HmBord.  15  Haas.  100; 
Bamfard  v.  Van  Auken.  79  Ind.  802;  Bout, 
hvgh  V.  Boualougk,  68  Pft.  405. 

u  idaintiff  is  not  tecbDlcaUr  a  creditor  of  de- 
fendant, this  proceeding  is  toe  proper  method 
for  mabUng  Uiia  court  to  compel  him  to  per- 
form its  decree. 

Oiade  Blade,  106  Mass.  409;  Barber  v.  Ba>r- 
ierja  17.  S.  31  How.  S88  (16  L.  ed.  2S6). 

The  baiaoce  of  the  Incmne  Is  sablect  to  his 
absolttte  disposal.  The  statement  in  tlie  will 
that  the  income  is  given  to  John  W.  Phelps 
tor  his  support  is  the  statement  of  a  purpose  or 
motive  of  the  gift,  but  does  not  amount  to  a 
Kmitation,  or  prevent  its  vesting  absolutely  In 
bim. 

Oibbint  V.  SHepard,  125  llass.  541;  Tounff- 
kutband  v.  QUtorw,  1  Coll.  400;  Bmvdon  t. 
DaUa.  6  Sim.  5S5;  Grows  v.  Do^to.  1  Sim.  66. 

Hie  question  whether  or  not  a  fund  is  allen- 
atde  depends  upon  whether  the  beneficiary  can 
ooQtrol  it  (in  this  case  the  income),  or  whether 
tbe  trustees  have  both  the  custody  and  control. 

Ltantt  V.  Beime,  31  Conn.  1 ;  Farmers  A 
X.  Bat.  Btnk  v.  Brevier,  27  Conn.  600;  NiehtOs 
t.  Eaton.  91  U.  S.  716  (28  L.  ed.  364). 

There  is  DO  discretion  vested  io  the  executon 
or  trustees,  or  in  anyone  else,  as  to  the  amount, 
or  time  when  the  Income  is  to  be  paid,  as  in — 

BcUtY.  Williams,  120  Mass.  841;  Ooddm  v. 
Crvakvret,  lOBlm.  648;  Ttoopeny  v.  Peyton,  Id. 

The  fact  that  Willis  is  entitled  to  support  out 
<rf  the  income  paid  to  John  W.  does  not  affect 
tbe  nature  or  quality  of  John  W.'s  title. 

SMe  V.  Wasoa,  181  Mass.  450. 

There  is  nothing  in  the  will  which  provides 
that  the  income  cannot  be  anticipated,  assigped, 
or  subjected  to  the  claims  of  creditors.  Siich 
exeoiinon  will  not  be  presumed,  but  must  be 
deai^- expressed. 

Broadway  Nat.  Bank  v.  Adams,  183  Mass. 
171;  Pirkiis  V.  Bonis,  1  Mo.  (L.  cd.)  296,  2 
West.  Rep.  420,  20  Mo.  App.  1;  Bparhatek  v. 
Clem.  125  Mass.  2m;  Nicholsv.  Eaton.  91  U. 
S.  716  (28  L.  ed.  254). 

Should  John  W.  fail  to  support  Willis  in  a 
ptoper  mantter,  this  court  can  interfere  and 
mue  suitable  provisions  for  his  maintenance 
rat  of  the  income. 

Dava/  V.  Ward,  L.  It  7Ch.  D.  754;  Wainford 
».  ffegl,  L.  R.  80  Eq.  821;  Ireland  v.  Ireland, 
84  N.  Y.  321;  Bohffn  v.  Barrett,  79  Ky.  878; 
Cromie  v.  BuU,  81  Ky.  646. 

Itis  not  a  new  thing  to  ask  the  court  to.make 
10  apportionment,  when  different  persons  are 
entitled  to  support,  to  the  end  that  creditors 
laaT  obtain  their  debtor's  proper  share. 

Page  T.  Way,  3  Beav.  20;  KearOeyr.  Wood- 
fodc,  8  Hare,  186;  Lord  v.  Bunn,  3  Touoge  & 
C.  S8;  WaUaeav.  Anderson,  16  Beav.  588. 

■Vr.  Oeorfre  M.  Stearns,  for  John  W. 
PhdM  and  Willis  Phelps: 

"The  priodpal  object  In  construing  a  will  is 
to  aacertain  the  intention  of  the  testator.  This 
Ixaag  asoertaiiied  wIU  t^evail  unless  it  is  in- 
conditeot  with  some  fixed  role  of  law." 

Bn\en  v.  MerriU,  181  Mass.  894;  Phdm  t. 
Phdps,  2  Mass.  (L.  ed.)  878,  4  New  Eng.  Rep. 
188. 148  Mass.  670. 


The  decisions  of  this  court  recognize  the 
principle  that,  if  the  Intention  of  the  founder 
of  a  trust  is  to  give  to  the  equitable  life  tenant  a 
qualified  and  limited,  and  not  an  absolute,  es- 
tate in  tbe  income,  such  life  toiant  cannot 
alienate  it  by  anticipation,  and  bis  creditors 
cannot  reach  it  at  law  or  in  equity. 

Broadway  Nat.  Bank  v,  Adams,  188  Mass. 
170-178;  also  Foster  v.  Foster,  Id.  179. 

"It  is  clear  that,  if  tbe  trustee  was  to  pay 
the  income  to  ptaintlfl  tmder  an  order  of  tbe 
court,  it  would  be  to  direct  rIolatTon  of  tbe  in- 
tention of  tbe  testator  and  of  the  provisions  of 
the  will.  The  court  will  not  compel  the  trustee 
thus  to  do  what  the  wiU  forUds  him  to  do,  un- 
less the  provisions  and  intentions  oi  the  testator 
are  unlawfuL" 

Broadm^  Nat.  Bank  t.  Adams,  supra. 

Morton,  Ch.  J.,  delivered  tbe  opinion  of 
the  court: 

The  statement  of  facts  upon  which  the  case 
is  submitted  to  the  court  is  imperfect,  and  does 
not  contain  enough  to  enable  us  to  determine 
tbe  rights  of  the  parties.  It  has  been  held  that, 
under  the  will  of  Willis  Phelps,  his  son,  John 
W.  Pbehw,  does  not  take  the  Income  of  one 
half  of  tbe  residue  aheolately,  but  it  comes  Into 
bis  hands  charged  with  a  trust  for  the  support 
of  his  son,  Willis  Phelps,  who  could  enforce 
its  due  appropriation,  in  part,  for  his  benefit  in 
a  court  of  equity .  PAelps  v.  Phelps.  2  Mass.  (L. 
ed.)8T8,  4  New  Eng.  Rep.  188,  148  Mass.  570. 

Under  the  terms  of  this  will,  John  W.  would 
have  tbe  right  to  appropriate  the  whole  of  the 
Income  coining  to  him  for  the  support  of  WilUs, 
If  it  was  reasonably  needed  for  that  purpose. 
The  plaintiff's  bill  proceeds  upon  this  view  of 
the  will,  and  alleges  that  "the  income  of  one 
half  thereof  is  largely  in  excess  of  the  amoimt 
needed  for  the  proper  support  of  the  said  Willis 
Phelps,  named  herein  as  defendant,  and  largely 
In  excess  of  any  sum  by  the  said  John  W.  used 
or  approuriaiea  therefor."  But  the  statement 
of  facts  does  not  show  what  the  amount  of  the 
trust  fund  is;  what  the  income  is;  what  tbe  age 
or  condition  of  Willis  is;  or  what  is  needed  for 
bis  support;  or  whether  tbe  whole,  or  any  part 
of  it,  has  or  Dot  been  appropriated  for  that 
purpose.  It  is  not  the  right  of  parties  or  their 
counsel  to  submit  a  case  upon  a  statement  of 
facts  which  is  imperfect  and  inconclusive  in 
itself,  with  an  agreement  that,  if  upon  any  facts 
tbe  plaintiff's  case  can  be  maintained,  tbe  case 
may  be  referred  to  a  mailer  or  assessor  to  de- 
termine whether  such  vital  facts  exist.  This 
is  what  the  parties  have  attempted  in  this  case. 
It  is  asking  tbe  court  to  pass  upon  acase  which 
may  never  arise,  and  to  decide  questions  which 
mav  be  purely  speculative.  Smith  v.  Gudieorth, 
24  ^Ick.  196. 

We  can  only  decide  now  that  upon  tbe  fact« 
stated  tbe  plaintiff  caonot  maintain  her  bill. 
Whether  she  can  do  so  upon  any  state  of  facttt 
cannot  be  decided  until  the  facts  are  settled. 
But,  as  the  case  wasprobably  presented  in  this 
form  under  a  misapprehension  as  to  tbe  rights 
of  the  parties,  we  are  of  opinion  that  the  just 
and  proper  result  is  that  the  resovatfon  and 
case  stated  should  be  discharged.  (Hd  Colony 
B.  B.  Co.  v.  Wilder,  187  Mass.  686. 

Order  aeeordingly. 
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WUllam  D.  PICKMAN  et  al,  Appta., 

V. 

iDhabitaDts  of  PEA.BODY. 

Where  the  purpose  for  which  the  original 
charter  was  granted  was  that  of  **  con- 
veyinf>  fresh  water,  by  subterranean 
pipes,  into  the  towns  of  Salem  and  Dan- 
vers;"  and  the  statute  of  1860,  ^  1,  so 
far  as  it  expressly  touches  the  pond  from 
which  the  water  is  to  be  taken,  confers 
the  authority  tocondvet  off  Its  waters, 
by  subterranean  pipes,  Into  the  lana 
owned  by  the  pairtles  conveying  such 
water,  for  the  purposes  and  objects  for 
which  the  original  charter  was  granted: 
and  the  parties  chartered  are  antiior- 
lied  to  construct,  lay  down,  and  main- 
tain any  dam  or  dams,  pipes,  fountains, 
or  reservoirs,  whatsoever,  uponandover 
any  land  whatsoever, — the  only  purpose 
contemplated  by  the  Act/or  which  there 
was  any  apparent  need  of  dams  was  to 
build  reservoirs  upon  the  chartered  par- 
ties' own  lands;  and,  as  nothing  is  said 
aboutflowing  lands  of  other  people,  and 
the  only  compensation  provided  is  for 
damage  by  taking  the  water,  the  aa- 
thoritr  conferred  will  not  be  con- 
strued to  admit  of  a  right  to  build 
dams  and  sluiceways  at  The  mouth  of 
the  pond,  and  to  carry  out  a  new  scheme 
which  plainly  never  entered  the  mind 
of  the  Legislature.  For  damajges  re- 
salting  from  the  oreetion  of  a  stone 
dam  along  the  shores  of  the  pond,  and 
setting  the  waters  of  said  pond  back 
upon,  and  overflowing  large  quantities 
of,  the  plaintiff's  land,  the  remedy  is 
Dot  under  the  Aet  creating  the  pro- 

Srietors  a  corporation  and  tlie  several 
ots  in  addition  thereto  and  the  Acts  of 
1881.  chap.  171. 

.(Buex  — Filed  JanusrT  4, 1^> 

ON  report  upon  judgment  for  defendants. 
Judgment  tet  ande. 
The  declaratloD  charges  that  the  defendants 
broke  and  entered  a  parcel  of  land  la  the  town 
of  Peahody,  described  metes  and  bounds, 
the  property  of  the  plalotlas.  In  July,  1882,  and 
dug  up  and  removed  large  quantities  of  earth 
and  soil,  and  put  thereon  large  quantities  of 
stones,  and  erected  thereon  a  stone  dam  along 
the  sboros  of  Spring  Pond,  and  built  thereon 
a  building,  and  have  maintained  the  dam  and 
building  until  the  date  of  the  writ;  and  charges 
that,  long  Itefore  the  acts  above  complained  of, 

ftlaintiffs  were  owners  of  large  tracts  of  lands 
n  said  Peabody  and  Lyon,  bounding  on  Spring 
Pond,  so  calira;  that,  b^  doing  the  acts  above 
set  forth,  and  by  erectiQK  and  maintaining  a 

Krinanent  dam  across  the  outlet  of  said  Spring 
ind,  the  defendants  had  set  the  waters  oi  said 
pond  back  upon,  and  overflowedlargequantities 
of,  their  said  lands.  The  defendants'  answer 
claimed  tbat  they  purchased  all  tbe  franchises, 
riehts,  and  property  of  the  Proprietors  of  tbe 
Salem  &  Danvers  Aqueduct,  a  corporation 
created  by  an  Act  passed  March  9,  1797,  and 
the  several  Acts  in  addition  thereto;  tbat  said 
corporalioD  was  duly  organized  under  said  Acts; 

tno 


and  that  whatever  acts  were  done  by  the  dfrj 
fendauts,  upon  or  affecting  tbe  propc^y  of  (bl| 
plaintiffs,  were  done  under  said  Acts  and  clup> 
ter  171  of  the  Acta  of  1881,  and  by  virtue  thei* 
of  aod  authority  of  law.  They  also  dsimel 
by  prescription  the  right  to  maintain  tbe  dam 
across  tbe  outlet  of  Spriug  Pond.  Upon  the 
proofs,  and  offers  of  proof,  the  court  nilcd 
that  the  defendants  became  the  ownm  of  the 
franchises,  rights,  aod  privileges  of  tbepropeib^ 
of  the  original  proprietors,  and  that  toe  plain- 
tiffs could  not  maintain  this  action,  bat  tbat 
their  only  remedy  wasimder  the  Acts  creatine 
said  proprietors  a  corporation,  and  tbe  seversl 
Acts  iu  addition  thereto,  and  said  chapter  171 
of  tbe  Acts  of  1881. 

Tbe  plaintiffs  excepted  to  the  rulings  of  the 
court;  and  the  court  gave  judgment  for  tbe  de- 
fendants, and  reporU  the  case  and  its  ftDdinn 
and  rulings  to  the  Supreme  Judicial  Court.  If 
said  rulings  and  findmgs  are  correct,  tbe  judg- 
ment is  to  stand;  hut  if  wrong,  the  judgment  u 
to  be  set  aside  and  the  case  to  stand  for  trial. 

Meun.  J.  G.  Abbott.  S.  A.  B.  Abbott, 
and  C.  G.  Saunders,  for  plaintiffs: 

If  the  defendants  exceeded  tbe  power  and  an- 
tbority  giveo  them  by  tbe  statutes  referred  to, 
they  are  clearly  liable  in  an  action  of  tort 
(Brickett  v.  Haverhill  A.  Go.  1  Mass.  (L.  ed.)  714, 
2  New  Eng.  Rep.  819,  142  Mass.  8M;  Bfoorfv. 
Nathua  <ft  JjOweU  R.  R  Corp.  2  Gray,  187; 
Warren  v.  Spencer  Water  Go.  1  Mass.  (L.  ed.) 
775,  8  New  Eng.  Rep.  Ill,  l48  Mass.  15S);  or 
if,  in  taking  private  property,  they  did  not 
comply  with  the  terms  of  tl^c  Act  giving  tbe 
power  ( Wament  Poicer  Co.  v.  Allen,  120  Mass. 
852;  Lund  v.  Neie  Bedford.  121  Mass.  286). 

Tbe  power  to  appropriate  private  property 
to  public  use  must  be  clearly  and  certainly 
given. 

Tfiae7ier  v.  Dartmouth  Bridge  Co.  18  Pick. 
501;  Oloter  v.  Boston,  14  Gray,  382.  See  abo 
FerUlitinff  Go.  v.  Byde  Pai*,  97  CT.  a  MS 
(24  L.  ed.  1039);  Atty  Oen.  v.  Jamaiea  Aarf 
A.  Corp.  183  Mass.  865;  Oloter  v.  Boefou,  14 
Gray,  282-288;  Wilton  v.  Lynn,  119  Haas.  17B; 
Brigham  v.  Edmandi,  7  Gray,  868;  Iiewton\. 
SfaAoning  County.  100  U.S.  548  (25  L.  ed.  710): 
Inland  n»herie$y.  ffolyoke  W.  P.  Go.  1C4  Mass. 
446;  LetPiOon  v.  Lineota  County.  30  Me.  S9. 

The  defendants  have  not  complied  with  tbe 
terms  and  conditioos  of  the  Act  giving  them 
the  power  lo  take  the  water,  and  are  hable  to 
an  action  of  tort. 

Wameait  Power  Co.  v.  AUen,  120  Mass.  8SS: 
Lundv.  Nev)  Bedford,  121  Mass.  286;  BridBett  r. 
BaeerhiU  A.  Go.  1  Mass.  (L.  ed.)714,  SNer 
£ng.  Bep.  819, 142  Mass.  894;  barren  t.  Aes- 
eer  Water  Co.  1  Mass.  (L.  ed.)  775, 8  New  Bag. 
Rep.  Ill,  148  Mass.  9. 

A  grantee  of  tbe  right  to  appropriate  prop- 
erty other  than  his  own  is  strictly  oonfiaed  to 
tbe  terms  of  the  grant.  To  justify  himself  in 
doing  anv  acts  under  it,  he  must  show  tbe  acU 
are  clearly  authorized  by  the  langoage  used,  or 
are  absolutely  necessary  in  order  to  give  tbe 
grant  effect. 

Blood  V.  Nashua  &  L.  B.  R.  Corp.  6  Orw. 
187;  Lawrence  v.  Fairhaven,  D  Gray,  ilO;  Ptrief 
V.  Chandler,  5 Mass, 454;  Bowev.Oraaite BrUg 
Corp.  21  Pick.  844;  Heilen  v.  We»tem  S.  R 
Corp.  4  Gray,  801. 

The  corporation  conducted t^iscaters  of  tbr 
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pood  by  undergrouDd  pipes  to  its  own  lands, 
and  did  not  undertake  to  dam  the  outlet  or 
niae  it  above  faigb-water  mark,  and  so  cover 
pdvate  lands  with  water.  This  exhausted  the 
aittbraity  giveD  by  the  Act.  It  was  an  electiiHi 
«C  the  manner  of  taking  the  water  of  the  pond 
wbicb  booDd  the  cOTporation  and  Its  succeasorB. 

Cambri^  v.  Miadtener  L'ovnty,  117  Mass. 
78;  Brigham  v.  Affriettltural  B.  H.  R.  Co.  1 
Allen,  316;  Grewv.  Broadway  R.  R.  Go.  28  L. 
R.N.  8.  841. 

Usually,  in  statutes  like  the  one  in  question, 
the  law  requires  a  taking,  with  a  full  descrip- 
ixm  of  the  properly  taken  to  be  filed  with 
H>me  public  office;  and  the  courts  bave  bolden 
tliat  the  dcBcription  must  be  dear  and  predso, 
or  it  will  not  Justify  any  action  under  it. 

WOton  V.  Lynn,  119  Mass.  174-178;  Houta- 
hnkB.  B.  Co.  V.  Lee  A  B.  R.  R.  Co.  118  Mass. 
-181. 

The  cases  before  cited,  requiring  the  utmost 
dcuness  and  certainty  of  language  when  pri- 
vate mx)perty  is  taken,  sustain  the  proposition 
that  the  property  taken  must  be  clearly  and  cer- 
Uinly  descnbecl  and  defined. 

Oloeerv.  Botton,  14  Gray;  288,  and  the  cases 
before  cited. 

The  two  former  cases  against  tbe  aqueduct 
«orporation  have  no  applicability  to  the  con- 
tention in  this  case. 

The  first,  ray-v.  SaSem  A  D.  Aqueduct,  9  Al- 
len, 577,  mer^y  decided  that  the  oorporation 
bid  the  right  to  take  the  water  of  Spring  Pond, 
sod  that  the  statute  gave  a  lemedy  for  such 
iskiag. 

The  second,  Faff  v.  Salem  *  JO.  Aqwdvct, 
111  Mass.  27,  decides  that  the  Legislature 
bad  tbe  ri^t  to  authorize  the  drawing  oS  tiic 
watersof  agreat  pond,  without  paying  damages 
(n  riparian  owners.  Neither  toadies  the  ques- 
tion whether  tbe  statute  gives  the  authcni^  to 
the  pond  and  flow  ripaiian  limds. 

Memn.  W.  C.  Endieott  and  H.  W»rd- 
wdL  for  defendants; 

Tbe  town,  by  the  purchase,  became  entitled 
(0  all  the  rights  and  raivileges,  and  subject  to 
»ll  tbe  duties  and  liabilities,  of  said  aqueduct 

^Acta^l870,  chap.  98,  §  1;  Pub.  Stat.  chap. 

Lnder  these  various  legislative  Acts,  tbe 
town  has  two  kinds  of  rights  coocemlug 
[be  Uking  or  using  lands:  (1)  to  take  and  hold 
ttsdsin  fee(Act  1797,  §  2;  1881,  chap.  171, 
^  1, 3);  (2)  to  make  erections  upon  and  un- 
<ler  lands,  and  to  use  the  lands  for  the  [mrposes 
named  in  tbe  Acts,  leavins  in  the  owners  the 
fee  tnd  the  right  to  use  Ue  land  for  purposes 
coDOBtent  with  the  use  by  the  town  (Act  1797, 
1^^889,  chap.  114,  §  1;  1800,  chap.  278,  S  1; 
"aw.  chap.  171,  g  2). ^  ' 

lae  following  provisions  are  clearly  sufficient 
<o  SiTe  the  ru^t  to  raise  the  watersof  the  pond 
■od  toflow  adjoining  land: 

Actl860,  SJ;Actl881.  S2. 

Bdtdioga  dam  across  the  outlet  of  Spring 
rond  for  the  purpose  of  reserving  and  storing 
tbe  Waters  of  the  pond  was  making  of  the  pond 
'icaerToir,  within  the  terms  and  meaning  of 
w  Acts  of  tbe  Legishiture;  and  it  is  admitted 
ljul  Qie  defendants  had  this  purpose  in  what  it 

llat  the  water  of  the  pond  should  be  raised, 


■.  Peabodt.  895 

and  adjoining  land  flowed,  was  but  the  natural 
and  necessary  consequence  of  these  Acts. 

See  Sxt^ury  Meadmet  v.  Middle«ex  Canal,  28 
Pick.  86,  48,  49. 

In  (be  legislative  Acts  in  this  case,  there  is  no 
restriction  on  the  right  to  raise  water,  as  there 
Is  in  certain  water  Acts  which  have  been  con- 
sidcred  by  tbis  court;  for  example,  tbe  Act  con- 
cerning the  Haverhill  Aqueduct  Company, 
1867,  chap,  73  §  5;  Briekett  v.  BaterhiU  A,  Co, 
1  Mass.  (L.  ed.)  714;  2  New  Eng.  Rep.  819. 148 
Mass.  394,  898. 

In  tbe  case  of  Fay  v.  Salem  tt-  D.  Aqueduei,  9 
Allen,  577,  and  111  Mass.  26,  between  these 
same  trustees,  plaintiffs,  and  this  aqueduct 
company,  both  relating  to  tbe  same  land  and 
tbe  same  estate  of  the  plaintiff's,  complaint  was 
not  made  of  raising  the  water  of  tbe  pond,  but 
of  taking  the  water  away.  But  other  acts  com- 
plained of  in  the  case  first  named  are  shown 
by  the  record  to  be  tbe  same  in  character  as  those 
alleged  here. 

The  acts  of  the  aqueduct  company  com- 
plained of  In  said  cases  in  9  Allen  and  111  Mass. 
were  all  at  the  pond,  and  long  after  tbe  acts  of 
the  aqueduct  company  between  1850  and  1853 
above  meatioued. 

Continued  exercises  of  the  powers  given  In 
these  Acts  of  tbe  Legislature  are  necessary  for 
the  continued  and  increased  use  of  the  aque- 
duct, and  no  such  limitation  is  to  be  implied. 

Sudbury  3£eadm*  t.  Middlaex  Cdnat,  28 
Pick.  86,  62,  68:  IptwieA  Mills  r.  Eaex  County, 
108  Mass.  868.  865. 

Even  If  it  could  be  proved,  as  the  plaintiffs 
offered,  that  they  received  no  notice  of  the  acts 
of  the  defendants  until  more  than  a  year  after 
the  same  were  done,  tbe  rights  of  the  plaintiffs 
for  any  injury  sustained  arc  fully  protected  by 
tbe  provisions  of  tbe  various  Acts. 

Act  1889,  chap.  114,  %  2;  1850,  chap.  278.  §  2; 
1881,  cbap.  171.  %  6. 

The  sumciency  of  these  provisions  is  recog- 
nized in  tbe  cases  above  cited  between  the  plain- 
tiffs and  ibe  aqueduct  company. 

In  Briekett  v.  Materhitl  A.  (Jo.  1  Mass.  (L. 
ed.)  714,  2  New  Eng.  Bep.  819, 142  Mass.  894, 
similar  provisions  for  compensation  in  the  stat- 
ute there  In  question  are  declared  to  be  ade- 
quate, and  tbe  statute  held  to  be  constitutional. 

See  also  Worcester  O.  L.  Oo.  v.  County 
Comrs.  138  Mass.  289,  391;  Cambridge  T.  3fid- 
dle»ex  Cminty,  6  Allen,  134. 

BolmM.  J.,  delivered  tbe  opinion  of  the 
court: 

This  Is  an  action  of  tort  for  entoing  and 
building  a  dam  upon  the  plaintiffs'  land,  and 
for  flowing  other  land  belongingto  the  plain- 
tiffs, on  the  borders  of  Spring  Pond,  in  Pea- 
body.  Salem,  and  Lynn.  Tbe  defendants,  as 
allowed  by  Stat.  1870,  cbap.  98.  g  1 ;  Stat.  1878, 
cbap.  255  (Pub.  Stat.  cbap.  27,  ^  27).  bave  pur- 
chased all      rights  and  iranchises  of  tbe  Fro- 

Jirietors  of  the  ^em  &  Dan  vers  Aqueduct;  and 
ustify  under  ^e  Acts  giving  that  corporation 
Its  powers  (viz..  Stat.  March  9.  1797;  1889, 
chap.  114;  1850.  cbap.  278),  and  also  under 
Stat.  1881,  cbap.  171;  and  set  up  that  the  rem- 
edy, if  any.  is  by  petition  under  those  Acts. 

Slat.  1881,  cbap.  171,  may  be  laid  out  of  tbe 
case,  because,  if  the  authority  ^vea.  by  that  . 
Act  applies  to  any  of  theGA^c^jiefii^fl&^tSllC 
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we  must  assume  that  it  was  not  pursued,  as  no 
description  of  the  lands  taken  for  the  dam  or  by 
flowing  was  filed  as  required  br  S  S.  Kenucn 
T.  ArSngton,  3  Mass.  (L.  ed.)  4M,  4  New  Eng. 
Hep.  840. 144  Haas.  456.  Of  the  other  Acta 
mentioned,  Stat.  1660,  chap.  278,  is  the  ooW 
one  relied  on  as  authondng  what  the  defend- 
ants  have  done. 

The  first  section  of  the  Statute  of  1850  is  as 
follows:  "The  said  corporation  is  hereby  em- 

Kwered  to  oondact.  by  subtenanean  pipes,  into 
own  land  in  Salem  andDaovenk  the  waters 
of  Spring  Pond  and  Brouns  Pond,  so-called, 
and  also  ue  waters  of  the  brook  iu  the  towns 
of  Danvers  and  Salem,  now  dammed  by  said 
aqueduct  corporation,  which  it  now  has,  or 
may  acquire  the  right  to  take  and  use,  for  the 
purposes  and  objects  for  which  the  original 
charter  was  granted;andforaaid  purposes  may 
construct,  lay  down,  and  maintain  any  dam 
or  dams,  pipes,  fountiUna,  or  reservoirs,  what- 
soever, upon  and  over  any  land  whatsoever, 
subject  to  the  following  provisioDS  hereinafter 
contained."  Section  2  provides  a  remedy,  "if 
any  person  or  corporation  shall  suffer  damage 
by  the  taking  the  water  aforesaid."  No  other 
remedies  are  provided,  and  the  remsiolng  sec- 
tions are  immaterial.  See  Fay  v.  Salem  A  D. 
Aqueduct,  0  Allen,  077;  Same  v.  SatM,  111 
Mass.  37. 

The  authority  to  constmct  dams  upon  anv 
land  whatsoever  "for  Said  purposes," — thatis.it 
would  seem,  "for  the  purposes  for  which  the 
original  charter  was  granted," — is  broadly  ex- 
pr^sed;  but  upon  a  consideration  of  the  whole 
aection,  and  of  what  was  done  under  it  at  the 
time,  we  are  of  opinion  that  It  does  not  justify 
the  defendant's  acts. 

The  purpose  for  which  the  original  charter 
was  granted  Lb  that  of  "conveying  fresh  water 
by  subterranean  pipes  into  the  towns  of  Salem 
and  Danvers."  The  power  given  by  the  Act 
of  1850,  so  far  as  it  expressly  touches  the  pond, 
is  to  conduct  off  its  waters  by  subterranean 
pipes.  It  hardly  can  have  been  deemed  neces- 
aary  to  dam  the  pond,  sUll  less  to  raise  it 
above  its  natural  level,  as  has  been  done,  in  or- 
der to  carry  ofiF  its  water  In  this  way.  The 
only  purpose  contemplated  by  the  Act,  for 
which  there  was  any  apparent  need  of  dams, 
was  to  build  reservoirs.  The  reservoirs  con- 
templated by  the  Act  would  seem  to  be  reser- 
voirs upon  the  corporation's  own  land,  as  the 
power  given  is  to  conduct  the  waters  "into  its 
own  land."  Nothin?  is  said  about  fiowing  land 
of  other  people.  Tbe  only  provision  for  com- 
prasation  Is  for  damage  by  taking  the  water. 
When  the  Act  was  pawed,  the  company  sim- 
ply built  a  series  of  reservoirs  on  its  own  land; 
and  thus  things  remained  until  1883.  Itseems 
to  us  more  reasonable  to  construe  the  power  to 
build  dams  as  limited  to  the  scheme  contem- 
plated and  carried  out,  and  by  the  absence  of 
express  powers. to  flow,  and  of  provi^ons  for 
damages  caused  by  flowing,  rathtr  than  to  ex- 
tend by  implication  the  powers  to  flow  and  tbe 
remedies  for  the  damage  caused  by  their  excr- 
dae,  BO  as  to  admit  of  a  right  to  build  dams 
and  sluiceways  at  tbe  mouM  of  the  pond,  and 
to  carry  out  a  new  scheme,  which  plainly  never 
entered  the  mind  of  Uie  Legislature. 

Jwigmmt  ut  atide,  and  earn  to  ttandfoT  trial. 
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COMMONWEALTH  of  Massachusetts 
John  McNEFF 

1.  On  tbe  trial  in  the  superior  court,  os 
appeal*  of  a  complaint  against  defend- 
ant, who  had  a  license  of  the  first  elasi, 
to  sell  liquors  to  be  drunk  on  the  preut- 
ises,  for  keeping;  and  maintaining  a 
common  niilsance«  consisting  of  a  ten* 
ement  used  for  tbe  lllear»l  sale  and  it- 
legal  keeping  of  iatoaleaiitur  Uqnora. 
on  the  lat  day  of  May.  188^  and  oa 
dlTera  other  days  between  that  day  and 
November  1,  188«,  evidence  was  prop- 
er^ received  of  aalee  made  to  one 
O'Brien,  who  testified  that  be  had  been 
a  drunkard  during  the  past  year,  and 
bad  been  convicted  several  times  of 
drunkenness  during  the  same  period, 
and  that  he  was  known  to  have  oera  a 
drunkard,  by  the  defendant,  althooch 
the  evidence  was  not  of  the  same  <h- 
feuse  of  which  the  defendant  had  been 
convicted  before  the  trial  justice.  The 
evidence  was  admissible  as  tending  to 
prove  tbe  offense  alleged  in  the  com- 

glaint.  If  the  stUes  were  before  the 
ime  laid  In  the  oomplaint,  they  wooJd 
have  been  admisirible  upon  the  queitioo 
wbether  tbe  defendant  kept  the  hoose. 

3.  Although  there  was  an  overalg^  in  an 
instruction  that  * 'evidence  of  sales  to  a 
person  who  was  a  drunkard  or  a  person 
intoxicated  and  known  to  tbe  defendant 
to  be  Intoxicated  would  be  evidence," 
etc,— as  it  did  not  explicitly  require 
that  the  drunkard  should  "be  knowa 
to  be  a  drunkard.**  in  the  language  of 
Pub.  Btat.  chap.  100,  ^  0,  cL  4,— yet,  asao 
important  part  of  the  evidence  was  ad- 
mitted to  prove  that  the  person  to  whom 
defendant  sold  was  adrunkard,  and  the 
jury  were  told  thattbey  must  be  satined 
that  the  defendant  knew  it.  and  tbe  de- 
fendant's knowledge  wasone  of  the  eon- 
trovenles  in  the  case,  and  he  fiuled  to  caD 
tbe  judge's  attention  to  the  dlp<tfla&- 
goage,  It  will  be  aMorned  tbe  iutree- 
tion  was  properljr  tmderstood  by  tite 
jury. 

S.  Evidence  was  adnalMlble  that  tiie  de> 
fendant  teatlfled  in  another  case,  in 

October.  1886,  "that  he  knew  saidO'Bri 
en  bad  frequently  been  intoxicated,  bat 
that  he  had  never  sold  to  him  when  be 
was  intoxicated,  although  he  had  wM 
to  him  when  he  was  not  intoxicated.'* 


0 


(Hkldleaex — nied  January  2,  isaa.) 

N  derendanl'a  exceptions,  (herrvted. 
This  was  a  complaint  against  defeodiDt 
for  keeping  and  mamtalning  a  common  oui- 
sance,  lo  wit.  a  certain  tenement  in  Hopkin 
ton  used  for  the  illegal  sale  and  illegal  keewn; 
of  intoxicating  liquors,  on  the  Ist  day  of  KBy. 
1886,  and  on  divers  otherdays  between  that  dq' 
and  November  1,  IShd. 

It  was  agreed  that  the  defendant  had  a  ticeoae 
of  the  first  class  to  sell  liqnorato  bedmokon 
the  premises. 
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At  (be  trial  in  the  superior  court  the  govem- 
nwDt  pat  in  evidence  tending  to  prove  one  sale 
stS  o'clock  in  the  momiag  of  Jidy  8,  1886,  and 
another  sate  made  at  about  the  same  hour  on 
Jol;  4,  1886,  which  was  on  Sunday.  This 
wsa  the  evidence  on  which  the  defendant  was 
emvicted  before  the  trial  justice. 

The  govemment  also  offered  evidence  ofsales 
made  to  one  O'Brien,  a  person  who  testified 
that  he  bad  been  a  drunkard  durtnc  the  past 
year,  and  had  been  convicted  several  times  of 
drunkennpss  during  the  same  period,  and  that 
he  was  known  to  have  been  a  drunkard  by  the 
defendant. 

The  defendant  objected  to  this  evidence  on 
the  Knnmd  that  it  was  not  evidence  of  the  same 
offense  of  which  he  was  convicted  before  the 
trial  justice.  Thecourt  ruled  that  the  evidence 
was  admissible  as  tending  to  prove  the  offense 
aOeged  in  the  complaint.  To  this  ruling  the 
defendant  excepted. 

There  was  evidence  that  in  tbetrial  of  another 
case,  in  October,  1886,  the  defendant  testified 
that  he  knew  aaid  O'Brien  had  frequently  been 
intoxicated,  but  that  he  had  never  sold  to  him 
when  be  was  intoxicated,  although  be  had  sold 
to  Mm  when  he  was  not  intoxicated. 

The  defendant  objected  to  the  admission  of 
ibia  testimony  on  the  ground  that  there  was 
Dothing  to  show  th.it  it  referred  to  the  time 
mentioned  in  the  complaint.  The  court  ruled 
ihat  the  evidence  was  admissible,  but  that  the 
juty  most  be  saUsfled  that  the  defendant  knew 
be  waa  a  drunkard  or  that  be  bad  been  intoxl- 
Cited  wUbin  six  niontba;  and  the  d^endant  ex- 
defendant  asked  the  court  to  instruct  the 
jury  that  "a  building  cannot  beeaid  to  be  used 
lor  the  illegal  sale  of  intoxicatiug  liquors,  wllb- 
m  the  meaning  of  Pub.  Stat.  chap.  ICl,  g  6, 
wbidi  makes  U  a  nuisance;  nor  can  the  pro- 
prietor be  loJd  tokeep  or  maintain  sncb  common 
Duisance,  within  §  7,  on  the  strength  of  casual 
sales,  made  without  premeditation,  in  the  course 
of  a  lawful  business.  Not  only  do  the  words 
'keep  or  maintain'  import  a  certain  degree  of 
permanence,  but  the  same  idea  Is  usually  a 
ptrt  of  the  conception  of  a  nuisance." 

The  court  refused  so  to  rule,  and  instructed 
the  jury  that  "evidence  of  more  than  one  sale 
of  intoxicating  liquors  bv  the  defendant  con- 
trary to  the  terms  of  his  license  would  be  evi- 
dence for  the  jury  to  consider  upon  the  ques- 
tion whether  he  kept  a  liquor  nuisance,  and 
that  evidence  of  one  sale  would  not  be  sufScient 
lo  convict  the  defendant.  Evidence  of  sales  to 
a  petMn  who  was  a  drunkard  or  a  person  In- 
tozicaled  and  known  to  the  defendant  to  be  in- 
luxieated  would  be  evidence  on  which  the 
jniy  mi|^t  convict  tbe  defendant  If  he  kept 
Ute  premises  for  the  purpose  of  making  such 
sales." 

The  jury  returned  a  verdict  of  guilty,  and 
defendant  allied  exceptions. 

Mr.  P.  J.  Dohcrty,  for  defendant: 

Uain  the  license  Is  revoked  by  tbe  authority 
empowered  to  issue  tt.  It  remains  in  full  force 
uul  virtue,  notwitbstandlog  there  may  have 
been  made  an  illegal  sale  on  tbe  premises. 

See  OimmonacaUh  v.  Pattenon,  188  Mass. 
4N,600. 

6f  the  atatale  (Pub.  Stat  chap.  100,  sec.  9, 
tubiec.  4),  sales  "to  a  person  known  to  be  a 
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dmnkard"  are  made  Illegnl.  It  Is  not  a  sale  to 
a  drunkard  which  the  jaw  forbids,  because 
such  a  sale  may  be  innocently  made  to  a  per- 
son who  is  a  drunkard,  but  who  is  not  known 
to  the  person  making  the  sale  to  be  a  drunk- 
ard. As  the  defendant  is  not  uUecred  to  have 
stated  that  he  sold  to  said  O'Brien  within  the 
time  mentioned  in  the  complaint,  the  evidence 
was  inadmissible. 

Commonwealth  v.  Adam$,  4  Gray,  US.  • 

Mr.  Andrew  J.  Waterman,  Atty-Qen., 
for  the  Commonwealth: 

The  evidence  objected  to  was  comnetent  up- 
on the  question  wnether  the  defendant  kept 
tbe  house  at  the  time  alleged  in  the  indictment. 

Commom9e(dthy.  EOlea,  116  Haas.  841. 

The  evidence  offered  of  tbe  defendant's 
knowledge  as  to  a  witness  being  an  habitual 
drunkard  was  properly  admitted,  and  its  lim- 
itations duly  brought  lo  the  attention  of  the 
jury. 

Commonwealth  v.  Carney,  108  Mass.  417. 

The  court  properly  refused,  as  within  its 
discretion,  to the  ruling  asked  for  by  the 
defendant  The  court  is  never  called  upon  to 
give  instructlona  in  the  language  requested. 

Commonioealtli  v.  Cobb,  120  Mass.  856. 

In  the  present  case  the  instructions  given  em- 
braced substantiallv,  though  in  different  lan- 
guage, all  tbematerml  instructions  requested  by 
the  defendant,  and  were  clearly  correct. 

Commonvealth  v.  Tabor,  188  Mass.  496:  Com- 
monwealth  v.  Murray,  138  Muss.  608;  Oommon- 
trealth  v.  Patterson,  138  Muss.  498;  Comnton- 
vfealth  V.  Kerrisaey,  141  Mass.  110;  Com- 
monweaXth  v.  Coolidge,  188  Mass.  198. 

Holmes,  J.,  delivered  the  opinion  of  tbe 
court: 

Commonwealth  v.  Patterson,  188  Maps.  498, 
did  not  decide  that  even  a  single  illegal  sale 
might  not  be  evidence  of  maintaining  a  Uquor 
nuisance  {Commonwealth  v.  Coolidge,  188  3ia^ 
198);  but  simply  that  a  single  sale,  made,  it 
might  be,  casually  and  without  premeditation, 
could  not  be  said  necessarily,  ana  as  matter  of 
(aw,  to  make  the  seller  guilly  of  maintaining 
such  a  nuisance.  If  illegal  sales  on  two  dif- 
ferent days  were  proved,  tbe  elements  of  con- 
tinuing use  of  tbe  building  for  that  purpose, 
which  would  not  necessarily  follow  from  one 
sale,  would  be  inferred  more  easUy,  and  mieht 
be  inferred  by  the  jury.  Gtmmonwealt/i  v.  Ta- 
bor, 188  Mass.  496;  Commonwealth  v.  Murray, 
188  Mass.  608.  The  ruling  of  the  court  on  this 
point  was  sufficiently  favorable  to  the  defend- 
ant. 

There  was  an  overslgbt  tn  tbe  Instrnction 
that ' '  evidence  of  sales  to  a  person  who  was  a 
drunkard  or  a  person  intoxicated  and  known 
to  the  defendant  to  be  intoxicated  would  be 
evidence,"  etc.,  as  it  did  not  explicitly  require 
that  the  drunkard  should  be  "  known  to  be  a 
drunkard."  Pub.  Stat.  chap.  100,  %  9,  cL  4. 
But  an  important  part  of  tbo  evidence  waa  ad- 
mitted, as  we  admitted  it,  partly,  at  least,  for  - 
tbe  purpose  of  showing  that  the  defendant 
knew  that  a  person  to  whom  be  sold  was  a 
drunkard;  and  the  jury  were  then  told  that 
they  must  be  satisfied  that  the  defendant  knew 
it.  The  defendant's  knowledge  seeius  to  have 
been  one  of  the  controversies  in  the  case;  and, 
as  the  judge's  attention  was  not  called  to  this 
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Blip  of  language,  we  tbiDk  it  fair  to  aasume 
that  the  words  "known  to  the  defendant  to  be 
intoxicated"  were  understood  to  extend  the  re- 
quirements of  knowledge  by  implication  to  the 
case  of  tbe  drunkard  also,  or  at  least  that 
the  omission  was  not  understood  to  overrule  tbe 
rmulrement  of  knowledge,  which  had  been 
laid  down  l}efore,  and  which  the  whole  cour.  e 
of  the  case  bad  diown  to  be  insisted  on  aa  ma- 
terial. 

The  exceptions  do  not  show  when  tbe  sales 
to  CBriea  took  place.  We  infer  that  they 
were  not  tbe  same  sales  which  were  proved  he- 
fore  tbe  trial  justice;  but  if,  as  may  be  pre- 
sumed, they  were  sales  within  tbe  time  during 
which  the  defendant  is  alleged  in  the  com- 
plaint to  bave  maintained  the  nuisance,  thev 
tended  to  establish  the  same  offense  of  which 
tbe  defendant  was  convicted  below.  Common- 
vsealth  V.  Ronan,  126  Mass.  50.  Tbe  sales 
were  not  tbe  offense,  as  in  Conrnonviealth  v. 
^food,  4  Qra^.  81,  but  only  evidence  of  tbe  of- 
fense. But  tf  tbe  sales  bad  been  before  the 
time  laid  in  tbe  complaint,  they  would  have 
been  admissible,  so  far  as  appears,  upon  tbe 
question  wlietber  tbe  defendant  kept  tbe  house. 
iJommonvitaltk  v.  KeUey,  116  Mass.  841. 

The  evideace  that  tbe  defendant  testtfled,  in 
another  case,  in  October,  1886.  "  that  he  knew 
said  O'Brien  liad  frequently  been  intoxicated, 
but  that  be  had  never  sold  to  bim  when  he  was 
intoxicated,  although  be  bad  sold  to  bim  when 
he  was  not  intoxicated,"  was  admissible  as  tend- 
ing to  show  that  tbe  defendant  knew  that 
O'Brien  was  a  drunkard,  between  May  1  and 
November  1.  1886,  if  the  other  testimony 
showed  sales  to  0*81160  durinffthattlme.whicn 
must  be  presomed,  if  material,  against  tbe  ez- 
c^tiog  party.  But,  if  the  sales  to  O'Brien 
were  not  made  at  that  time,  still,  so  far  as  ap- 
pears, the  evidence  was  admissible  "as  tend- 
ing to  show,  in  the  absence  of  any  apparent 
charge,  tbe  nature  of  the  defendant's  continu- 
ous occupancy  of  the  premises  as  keeper." 
ComjHontoeatth  v.  Oame^f,  108  Mass.  417. 

ExceptioiiM  oterrulei. 


Josiah  D.  RICHARDS 

V. 

Bernard  GAUFFRET  et  at. 

1.  An  owD«r  ofapond  and  the  land  un- 
der it  lias  the  rfi^ht  to  dispose  of  the 
wfcter,  Mid  of  the  Ice  whicnmlgbt  form 
upon  it. 

3.  W  here  such  an  owner  executed  a  lease 
under  seat,  whereby  he  demised  and  let 
"the  sole  and  •zdtasiTe  richt  to  eat 
and  carry  away"  from  his  safd  pond  "alt 
such  ice  as  can  be  so  cut  in  form  and 
shape  to  use  either  for  private  nse  or  as 
merchandise;"  and  it  contained  a  provi- 
sion "that  the  lessor  may  cut  all  ice 
needed  for  his  own  use  from  and  off 
said  pond,"— the  lessee  acquired  aval- 
nabfe  ri|rht  to  use  or  sell  all  such  ioe, 
except  what  tJie  lessor  needed  for  his 
private  use. 

8.  The  Interest  of  the  leasee  was  greater 
than  a  mere  revocable  license;  and  he 
804 


could  brinip  an  action  a^lnst  tbe 
lessor  if  he  interfered  with  his  rights 
under  tlie  lease. 
4.  And  where  a  stranfl>er  unlawfully  en- 
tered and  cut  and  carried  away  ice  tvtm 
the  pondso leased  by  plalntiff,the latter 
may  maintain  an  action  against  such 
person,  and  recover  such  damages  as  be 
shows  he  has  sustained  by  such  tulaw- 
fol  violations  of  his  rights. 

(BtisbiA  VUedJamiary  4, 188BJ 

ON  plaintiff's  exceptions.  Suatained. 
This  is  an  action  of  -tort  brought  to  re- 
cover damages  for  the  cutting  and  canyiag 
away  by  defendants  of  ice  from  a  pond  Iwsed 
by  tbe  plaintiff. 

Tbe  plaintiff  asked  the  court  to  rule  that  tra- 
der this  lease,  if  the  defendants  enteied  apos 
the  pond  and  cut  and  carried  away  ice  there- 
from, the  plaintiff  is  entitled  to  recover  in  tbis 
action — which  was  refused,  and  plaintiff  ex 
cepied. 

Tbe  defendants  asked  tbe  court  to  rate  ibat 
the  indenture  of  tbe  plaintiff  bad  no  other  ef 
feet  than  as  a  license  to  the  plaintiff  to  cut  ssd 
cairy  away  the  ice  from  the  said  pond;  it  cod- 
veyed  no  interest  to  the  premises  to  bim;  be 
acquired  no  title  to  any  ice  in  the  pond  underit 
until  tbe  same  was  cut  and  taken  possessHKi  of 
by  bim,  and  cannot  maintain  this  action  upon 
either  count  in  tbe  declaration;  which  rulior 
was  given  by  the  court,  and  a  finding  rcndCTeo 
for  tbe  defendants,  and  the  plaintiff  excEpted. 

Further  facts  appear  from  the  opinion. 

Jfewr».Edwaxd  Avery  and  «.  £.  Pond, 
forplaintiff: 

That  Daggett,  who  owned  the  land  and  tbe 
water  over  and  atiove  It,  became  tbe  ownerof 
the  ice  as  soon  as  it  was  formed,  and  coaldseD 
it.  Is  beyond  question. 

Paine  v.  V,  ood,  108  Mass.  172,  178. 

Havin;c  such  an  Interest,  the  right  to  Ibe 
thing  sold,  when  it  shall  come  into  exlsteoce. 
is  a  present  vested  right,  and  the  sale  of  it  it 
valid. 

Loxo  V.  Pew,  108  Mass.  8B0. 

In  Jonet  V.  Riehardxm.  10  Met.  488.  WiWe. 
./.,  says:  "A  person  grant  persmal  prop- 
erty cif  which  be  is  potentially,  tb<Migh  not  ai> 
tually.jwsseased." 

See  Wheeler  v.  Wheeler,  2  Met.  (Ky.)  477. 

One  may  sell  wool  to  grow  upon  bis  ovd 
sheep,  crops  upon  his  own  land,  or  tbe  mitt 
that  a  cow  may  yield  during  the  comingyesr. 

Andrew  v.  Neweotnb,  82  N.  Y.  417;  BeOeta 
V.  Welh,  86  Vt.  589:  M' Carts  y.Blentu,i^af. 
W5;  Sanborn  v.  Benedict,  TO  HI.  800. 

So  be  may  assign  wages  to  be  earned  under 
an  existing  contract. 

Sartti^  V.  Titplej/.  3  Gray,  565;  IWff 
BnmnM,  12  Cusb.  876. 

Daggett  was  tbe  owner  of  the  land  under  tbe 
water;  ne  could  sell  tbe  water  that  was  over 
the  land,  and  all  that  might  be  formed  tlleT^ 
from.  He  could  sell  the  ice  that  was.  or  tbit 
m^ht  thereafter  be.  formed  from  ttie  water. 

Rice  V.  Stone,  1  AUen,  606.  . 

The  form  of  this  contract  is  not  material,  n- 
cept  as  indicating  tbe  extent  of  tbe  liiibt 
granted  as  incident  to  the  sale. 

mite  V.  Foater,  102  Mass.  873. 

Digitized  by  Google  * 


MUBPHT  V.  McNULTT. 


38» 


The  case  at  bar  differs  materially  from 
I^rmms  v.  Smith,  5  Allen,  678.  In  tnat  case 
theactioD  was  trespass  on  theland,  and  the  only 
claim  made  hj  the  plaintiff  was  that  lie  had 
aotbority  from  the  owner  of  a  beach  or  shore 
to  gather  ^be  seaweed  that  might  he  cast  upon 
it.  The  seaweed  was  not  a  product  of  the  soil 
fnanwhicbit  was  gathered,  nor  was  the  use 
of  ibe  soil  necessary  to  its  production.  This, 
independent  of  the  form  of  action. 

The  case  of  WJiite  v.  Fotier,  102  Mass.  875, 
seems  directly  in  point.  In  that  case  a  con- 
Mict  in  the  form  of  a  deed  was  given  under 
seal.  conTevio^  the  trees  and  timber  growing 
on  tlw  land  d^cribed.  The  deed  was  not  re- 
ceded. 

In  the  case  at  bar  we  have  an  agreement  in 
writing:  and  imder  seal,  which  was  clearly  in- 
teodea  to  vest  in  the  plaintiff  a  present  title  to 
a  thing  then  the  subject  of  a  grant,  which 
could  not  be  produced  without  tiie  use  of  the 
^ivitor's  laod.  to  hold  theelement  out  of  which 
It  was  ^reduced,  to  bold  and  support  the  thing 
itself  until  It  became  of  sufficient  thickness  to 
be  Taluable,  to  bold,  store,  or  support  it  when 
it  became  valuable,  until  the  purchaser  saw  fit 
to  remoTe  it,  with  a  right  of  access  and  egress 
lo  and  from  the  land .  These  facts  would  seem 
to  make  the  authority  conclusive. 

Alexander  v.  ToUetton  Club,  110  III.  76;  Wil- 
hugbiu  r.  Lav^renee,  1  III.  (L.  ed.)  482,  8  West. 
Bep.  472, 116  IJL  20;  Waahb.  Easem.  p.  80; 
a^n-  r.  WiUm,  61  He.  529;  FiOce  v.  8maU, 
33  He.  458. 

Whether  or  not  the  effect  of  the  lease  was  to 
psEB  an  absolute  title  to  the  ice,  when  formed, 
to  the  plaintiff,  may  depend  on  the  intent  of 
the  paities.  It  is  clear  that  Daggett  intended 
lo  relinquish  to  the  plaintiff  all  control  over 
ind  interest  in  the  ice  when  formed,  and  that 
the  plaintiff  bad  the  absolute  right,  so  far  as 
DsjKett  was  concerned,  to  take  it. 

B*me  V.  Vamum,  20  Pick.  283;  Denny  v. 
KlSUanu,  5  AUen,  8,  4;  Chapman  v.  Supard, 
89  Conn.  418;  BenJ.  Sales.  %  832. 

Mr.  H.  J.  Fuller,  for  defendants: 

The  kase  from  Daggett  to  the  plaintiff  con- 
med  no  interest  In  the  premises,  but  is  only 
sfioense. 

Btoekbridge  Iron  Co.  v.  Bttdton  Iron  Go.  107 
Ma«e.  290.  822;  Whitmarsh  v.  Walker.  1  Met. 
S13;  ClaJUn  v.  Carventer,  4  Met.  580,  588; 
Miby  V.  Trottm-,  29  N.  S.  Eq.  S28;  fiSeptordT. 
MeValvumt,  88  Hun,  87. 

Toe  plaintiff  acquired  no  sufficient  title,  in- 
temt,  or  possession  of  the  premises  to  maintain 
tKspaas  quart  daumim. 

Parwn*  y.  BaUtk,  S  Allen, STB;  RMv.  Tap- 
per, 2  H.  A  C.  121  i Boone  V.  i^owr,  68  Mo.  480. 

While  the  plaintiff  might  cut  and  carry 
away  the  ice,  tmder  his  license,  be  acquired  no 
dtle  to  it.  nor  any  possession  of  it,  until  he  ex- 
erdsed  such  right,  and  cannot  maintain  tro- 
w. 

SteelAri^  Iron  (h.  t.  Budton  Iron  Co.; 
BOOg  T.  2V0Mer;and  Shepherd  t.  MeUahaont, 
npra. 

■ortoDfCil.  J.,  delivered  the  opinion  of  the 

court: 

One  Daggett,  the  owner  of  a  millpond  and 
tbe  laod  under  it,  executed  an  indenture  under 
Ksl,  by  which  he  leased,  demised,  and  let  to 


the  plaintiff  "the  sole  and  exclusive  right  to 
cut  and  carry  away  from  tbe  Falls  Pond,  so 
called,  situate  in  Attleboro  Falls  in  said  At- 
tleboro,  all  such  ice  as  can  be  so  cut  in  form 
and  shape  to  use  either  for  private  use  or  as 
merchandise."  The  lease  also  contained  the 
provision  "Uiat  the  lessw  may  cut  all  ice 
needed  for  his  own  use  from  and  off  said  pond." 
Daggett,  as  owner  of  the  pond,  had  the  r^ght 
to  dispose  of  ihe  water,  and  of  tbe  ice  wbTch 
might  t>e  formed  upon  it,  and  there  can  be  no 
doubt  that  it  was  the  purpose  of  the  indenture 
to  transfer  to  tbe  plaintiff  tbe  sole  and  exclu- 
sive il^ht  to  cut  and  use  or  sell  all  such  ice  ex- 
cept what  the  lessor  needed  for  his  private  use. 
Paine  v.  Wooda,  108  Mass.  173. 

By  tbe  lease,  therefore,  the  plaintiff  ac- 
quired a  valuable  right,  and  it  would  be  a  re- 
proach to  tbe  law  if  it  did  not  furnish  him  a 
remedy  for  an  unlawful  encroachment  upon  ihis 
right  6y  a  stranger.  It  is  ne  t  necessary  to  dis- 
cuss the  somewhat  nice  questions  whether  the 

glaintiff  had  such  an  interest  in  the  land  that 
e  could  bring  trespass  quare  elavmm,  or 
whether  he  had  such  properly  in  tbe  ice  that 
he  could  maintain  an  action  of  trover  against 
the  defendant.  He  had  an  interest  greater 
than  a  mere  revocable  license,  and  could  bring 
an  action  against  Daggett  if  he  interfcied  with 
his  rights  under  the  lease.  He  had,  as  we 
have  said,  a  valuable  right;  and  if  a  stranger 
unlawfully  encroached  upon  this  right,  we 
can  see  no  reason  why  he  may  not  maintain  a 
proper  action  therefor. 

The  second  count  of  tbe  pWntifl's  "declara- 
tion substantially  EHts  out  bis  rights  and  the 
violation  of  them  hv  the  defendant,  and  wc  are 
of  opinion  that  uoaer  it  the  plaintiff  may  re- 
cover such  damages  as  be  sliows  he  has  sas- 
tained  by  reason  of  such  unlawful  violation  of 
his  rights. 
Exoeptiona  wmtained. 


John  MURPHT  et  al.,  Apptt 

V. 

Patrick  H.  McNULTY. 

1.  Tbe  plaintiffs  cannot  maintain  an  ex- 
ception to  the  refusal  of  an  instruction 
which  embraced,  in  a  single  paragraph, 
three  different  assumptions  of  fact, 
based  npon  the  ^ound  that  a  portion 
of  their  reqneai ,  if  it  had  been  separate- 
ly made,  should  have  been  panted. 

2.  Where  plalntiA  had  what  is  termed  a 
fourth-class  license,  which  author- 
ized them  to  sell  liquor  only  upon  the 
premises  designated  in,  and  covered  by, 
Their  license;  and  they  sent  oat  liqaors, 
that  their  eastomers  might  be  sup- 
plied, by  the  teamster,  from  their 
wagon,  if  they  so  desired,— such  a  traas- 
aetion  with  the  teamster  constituted 
a  peddling  of  the  articles  sold,  and  was. 
a  carrying  on  the  licensed  business 
of  the  plaintiffs,  not  at  their  own  store, 
and  on  their  own  premises,  but  on  the 
premises  of  their  customers.  The  fact 
that  tht:  teamster  was  to  fill  the  orders 
only  of  regular  customers,  which  wene 
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then  given  to  tiie  teamater,  and  not  of 
chance  or  occasional  customers,  did  not 
render  the  transaction  the  less  a  sale  on 
the  premises  of  the  customer,  or  aathor- 
ize  a  recovery  for  the  llqaozB  ao  sold. 

<Brtotol — Ffled  JaauaiT  *,  U88.1 

ON  plaintiffs'  excepttona.  Oeemtled. 
Tills  is  an  action  brought  to  recover  on  an 
account  annexed  for  intoxicating  liquors  sold 
and  delivered  by  the  plaiatifts  to  the  defendant 
under  a  fourth-class  liquor  license.  The  plain- 
tiffs introduced  testimonv  tendingto  show  that 
defendant  (who  was  a  liquor-dealer,  and  con- 
ducted his  tnisiness  under  a  flrst-ctass  liquor 
license)  called  npon  John  Hurphy,  one  of  the 
partoers  of  the  copartnership,  at  their  place  of 
business,  and  where  they  were  licensea  to  sell 
liquors  under  a  fourth-class  liquor  license  is- 
sued by  the  city  of  Fall  River,  and  made  a  con- 
tract with  said  Murphy  to  furnish  and  supply 
him  with  ales  and  liquors;  and  that  plainti£b 
directed  their  teamsters  to  call  upon  defendant 
on  their  rounds  to  customers,  and  supply  him 
with  such  hquors  as  he  might  order. 

Defendant  bad  a  paas-ixiok  given  to  hira  by 
the  plaintiffs,  on  the  cover  of  which  appeared, 
"Patrick  McNulty  in  account  with  John  Mur- 

8 by  &  Co.,  wbol^ale  liquor-dealers,  141  South 
iain  Street,  Fall  River,  Mass."  The  pass-book 
was  In  tbe  possession  of  defeadant,  and  the  en- 
tries made  by  plaintiib'  teamsters.  There  was 
evidence  also  tending  to  show  that  tbe  team- 
sters, who  acted  as  agents  of  the  plaintiffs,  did 
load  four  or  five  barrels  of  ale  on  their  wagons 
daily,  except  Sundays,  and  did  drive  around 
to  their  regular  customers,  and,  if  any  of  them 
were  out  of  ale,  they  would  deliver  what  was 
needed  by  the  customer,  and  at  other  times  they 
would  take  an  order  from  said  customers  at 
tbeir  stores,  and  go  to  the  plaintiffs'  store,  and 
return  with  the  order  filled,  and  deliver  the 
li<m)rs  at  the  customer's  store. 

There  was  no  evidence  of  teamsters  deliver- 
ing liquors  to  anybody  except  regular  custom- 
ers, or  receiving  orders  from  other  than  regular 
customers. 

It  also  appeared  that  defendant  ordered  li- 
quors a  few  times  at  tbe  store  of  plaintiffs. 
Foiir  witnesses  for  plaintiffs  testified  that  all  of 
the  liquors,  except  ales,  were  ordered,  by  de- 
fendant, of  plaintiffs,  at  the  store  of  defendant, 
the  order  being  given  to  the  drivers,  taken  to 
the  store  of  tiie  plaintiffs  and  filled,  and  then 
taksn  back  to  tbe  store  of  defendant  and  deliv- 
ered; but  defendani  testified  that  be  ordered 
and  received  such  liquors  from  the  teamsters 
while  the  teamsters  were  at  his  store. 

The  case  was  heard  by  tbe  court,  and  juds'- 
ment  was  triven  to  defendant,  and  plaintiffs  al- 
leged exceptions. 

Jfr.  D.  V.  SttlUvan.  for  plaintiffs: 

Tbe  liquors  sold  by  plalnti^  to  defendant, 
and  for  w  hicb  ihey  seek  to  recover,  were  legally 
sold.  Such  sales  were  protected  by  the  license 
of  the  plaintiffs,  in  view  of  the  surroundings  of 
the  sales  and  the  relations  of  tbe  parties. 

Pub.  Stat.  chap.  100,  {}§  9, 10,  Fotirih  Olau. 
ends  17. 

Under  the  agreement  plaintiffs  were  bound 
to  supply  defendant  with  such  ales  and  liquors 
as  defendant  required. 

MM 


It  was  a  continuing  ccmtract,  and  all  ddiver- 
ies  made  under  and  in  pursuance  of  said  con- 
tract, and  accepted  by  defendant,  wotc  vaUd. 

Clark  V.  Ruuet,  8  Watts.  213. 

The  contract  between  plaintiffs  and  defend- 
ant, under  which  these  sales  were  effected, 
was  made  at  the  place  of  business  of  plaiatilb, 
where  they  were  licensed  to  make  such  ccw- 
tracts. 

Lynch  V.  (TDonnea,  127  MasL  811;  ^amk 
V.  Hoey,  128  Mass.  363. 

Mem-t.  Braley  tt  Swift*  for  defendaot: 

The  plaintiffs  could  legally  sell  the  intoxi- 
cating nquors  in  question  only  at  the  particular 
place  designated  in  and  covered  by  tbeir  license, 
viz.:  14lBouth  Main  Street. 

Pub.  Stat.  chap.  100. 

As  between  vendor  and  vendee,  title  to  qw- 
clflc  personal  property  passes  by  the  contrut 
of  sale.  But  where  the  sale  is  of  goods  ^ener- 
ally,  no  property  in  them  passes  till  dehveiy, 
because,  until  then,  the  very  goods  sold  are  not 
ascertained.  The  contract  remains  executoij 
so  long  as  anything  remains  to  be  done  to  idn- 
tify  them. 

Albergerv.  Marriri,  1103  SKus.  70;  Qoddard 
V.  Binney,  115  Mass.  465. 

In  order  that  the  sales  should  be  made  at 
plaintiffs'  store,  not  only  tbe  contract  of  sale, 
but  the  actual  or  constructive  deUvery  of  tbe 
liquors  to  the  defendant,  must  be  made  there, 
so  as  to  vest  them  in  him. 

Dotan  T.  Qreen,  110  Mass.  SS8;  Suit  t.  Wooir 
TuUl,  lie  Man.  892;  CommonteeaUk  v.  Bwrgett, 
136  Mass.  4S0. 

But  there  was  no  sale  of  specific  goods,  and 
there  was  no  appropriation  of  particular  prop- 
erty in  this  case  at  the  plaintiffs'  licensed  [dsce 
of  business. 

CommoPwecUtJi  v.  Oreenfidd,  131  Mass.  40. 

Tbe  test  would  be  whether  defendant,  by  anv- 
thiog  transacted  between  htm  and  ptaintfffB' 
rlace  of  business,  acquired  any  right  Id  the 
property  against  plaintiffs. 

Fiitcn  v.  Mantjietd,  97  Mass.  89. 

Devena.  J.,  delivered  the  opinion  tiie 
court: 

Tbe  pl^ntiffs  had  what  is  termed  a  fourtb- 

class  license,  which  authorize!  them  to  sdl 
spirituous  liquors,  not  to  be  dnmk  upoo  tbe 

f)remises.  They  could  conduct  this  bosines 
awfully  only  upon  tbe  premises  designated  in 
and  covered  by  tbeir  license.  Pub.  StaL  chap. 
100,  9,  10,  1 .  Upon  sales  tbere  made 
they  could  recover  as  legal;  upon  those  made 
elsewhere  they  could  not,  as  such  sales  would 
not  have  been  authorized  by  their  license. 

The  request  for  a  ruling  made  bv  the  [dalp- 
tiffs  embraced,  in  a  single  paragraph,  three  dif- 
ferent assumptions  of  fact.  The  request,  is 
made,  was  refused,  and  the  instruction  actaaUr 
given  dealt  only  with  the  third  assumption.  It 
was  e^denUy  upon  the  state  of  facta  thv  as- 
sumed that  the  plaintiffs  sought  to  reoorer. 
Tbe  plaintiffs,  in  their  argument  at  bar,  sbe 
have  relied  solely  upon  the  failure  to  give  tbe 
instruction  based  upon  the  third  assamptkw, 
and  that  actually  given  in  lieu  thereof.  The 
request  was  made  as  a  whole,  and  was  refused 
as  sucb ;  and  the  plaintiffs  could  not  be  allowed 
to  mfdntain  an  exception  to  such  refusal,  baaed 
upon  the  gnnmd  that  asortion  olhla  reqaest. 
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if  ii  had  been  separately  made,  should  have 
been  gnuited.  It  is  by  do  means  impossible 
that  sacfa  instruclioDs  mar  actually  have  been 
KparUely  given.  The  defendant  was,  himself, 
a  nqoor-draler,  condncUog  his  business  under 
a  fiiBtdaaa  liqaor  license ;  and  the  raling  asked 
HOOD  Oie  Uiira  aanimption  of  &cts  was, In  sub- 
stance, that  "  if  the  plaintiffs,  at  the  beginning 
of  tbe  dealing  with  the  defendant,  agreed  to 
funiisb  the  defendant  with  ates  and  liquors  as 
a  regular  customer,"  and,  in  pursuance  of  said 
a^reement,-^ "  at  times  the  {daintiffs'  teamsters 
brought,  apon  their  regular  rounds,  ales  and 
tiqaon  of  toe  pU^ntifb,  In  plaintiSs'  teams,  to 

dtfendant's  shop  (which  ales  and  liquors 
htd  not  been  preriou^y  ordered  by  the  deiend- 
ant),  and  then,  at  the  defendant's  shup,  filled, 
from  such  ales  and  liquors,  orders  then  and 
(here  given  to  plaintiffs^  teamsters, — such  sales 
would  be  l^jal,  andthe  plaintiffs  could  recover 
therefor."  The  court  refused  so  to  rule,  and 
ruled  that  *'  sales  so  made  by  teamsters  from 
the  phintiffii*  wagon,  of  ales  and  liquors  not 
preriously  ordered  by  the  defendant,  would  be 
illegal."  A  general  agreement  by  plaintiffs 
that  they  would  furolan  the  defendant  with 
nidi  ales  and  liquors  as  he  might  desire  to  use 
in  his  busineas  could  not  identify  any  of  these 
utides  as  the  subject  of  a  contract  mutually 
sasented  to  by  the  parties.  It  would  not  au- 
thorize the  puuntilb  to  aet  apart  any  such  goods 
at  their  place  of  boBiness  as  tlie  defen&nt's 
property,  or  to  cause  any  to  be  transported  to 
defendant's  shop  as  if  the  same  had  been  or- 
dered or  purchased  by  him;  nor  did  the  plain- 
ti&  attempt  anything  of  the  sort. 

The  case  at  bar  doea  not  require  us  to  con- 
ader  'whether,  if  orders  had  actually  been  given 
tt,  or  seot  to.  the  stOTe  of  the  plaintiffs,  and 
the  Kqaors  sent  in  response  thereto  (this  being 
Id  acrardance  with  the  usual  conduct  of  such 
busineas),  such  a  transaction  could  be  consid- 
ered a  sale  at  the  plaintiffs'  place  of  business, 
miderthe  statute,  even  if  the  plaintiffs  did  not 
anthorize  any  delivery  of  the  goods  sent, unless 
paid  for  upon  such  delivery;  or  even  if  the  de- 
fendant bad  the  right  to  reject  the  goods,  if  not 
satisfactory,  when  they  arrived.  The  plain- 
tiffs sent  out  the  liquors,  that  their  customers 
mi^t  be  supplied  from  the  wagon,  if  tbey  so 
desired.  This  was  simply  matdng  it  conve- 
nient for  them  to  purchase  on  their  own  prem- 
ises, if  tlie  customers  saw  fit  so  to  purchase. 
Sodi  tmisactioB  with  the  teamster  as  described, 
eoMtitoted  a  peddling  of  the  articles  sold,  and 
was  carrying  on  the  licensed  business  of  tbe 
(daiutilb,  not  at  their  own  store,  and  on  their 
own  premises,  but  on  itioee  of  the  defendant. 

The  fact  that  tbe  teamster  was  to  fill  the 
orden  only  of  regular  customers, — that  is,  of 
those  who  habitually  bought  of  the  plaintiffs, — 
and  not  of  chance  or  occasional  customers,  did 
not  render  the  transaction  the  leas  a  sale  ouUie 
premisea  of  tbe  customer. 

Sw^pUoju  omrrultid. 


OOIOIONWEALTH  of  Massachusetts 
». 

James  W.  CROWLEY. 

L  Where  (he  qoeetion  was  whetberor  not 
the  defmdont  oaine  within  the  meaninic 

t  Muik-        '         H.  S.B.,T.  T. 


of  the  Statute  of  1880,  chap.  83,  which 
allows  bakers  to  keep  open  their  shops 
certain  hours  on  the  Lord's  Day,  for  the 
sale  ' '  of  bread  and  other  articles  of  food 
usually  dealt  In  by  them;"  and  the  de- 
fendant reaa«ated  the  ocnnrt  to  aabadt 
to  the  jnry  toe  qaeatlon  whstlwr*  npon 
the  twtimony,  tbe  defendut  was  a 
baker  under  said  statute;  and  tbe  court 
declined  bo  to  do,  and  inaitrncted  the 
Jnrsr  that.  If  they  believed  the  teeti- 
mony  of  the  defendant  to  be  true*  they 
misht  return  a  verdict  of  piilty.— suoh 
acQon  of  the  Jad«e  was  merely  a  re- 
fusal to  leave  uie  jury  aninstructed  as 
to  the  meaning  of  the  word  "baker,"  as 
used  in  the  statute,  and  not  an  inter- 
ference with  their  rlyht  to  pass  upon 
all  the  qneationa  at  issue  between  tbe 
parties. 

2.  The  word  *'baker*'  is  used  in  its  ordi- 
narysigoiflcation,  and  means  one  whose 
occupation  is  to  bake  bread  and  other 
articles  of  food. 

8.  The  object  of  tbe  statute  is  to  permit 
frealil^*eooked  food  to  be  obtained  on 
the  Lord's  Day;  but  this  reason  does  not 
apply  to  sales  of  proTislona  whioh  do 
not  require  preparatien  by  the  dealer 
for  tbe  immediate  nae  of  the  pur- 
chaser, and  does  not  extend  to  all  per- 
sons who  deal  in  the  products  of 
bakeries. 

4.  So,  where  one  kept  a  sliop  for  the  ptir- 
po§e  of  selling  gToceries*  fancy  arti- 
cles, bread*  pastry,  and  milk,  but  did 
not  make,  or  cause  to  be  made,  the 
bread  and  pastry  which  he  sold,  but 
bought  it  from  time  to  time  from  other 
partie.4,  the  fact  that  he  had  a  stnaU 
store  in  the  rear  part  of  his  shop,  in 
which  his  wife  sometimes  baked  a  few 
cookies  and  gingersnaps,  which  he 
placed  in  his  showcases  and  sold  with 
the  bread  and  pastry,  was  not  of  snob 
importance  as  to  characterize  his  busi- 
ness, or  warrant  the  Jury  in 
tliat  ke  was  a  baker. 

(Buirolk — ^liled  January  8, 1888.1 

ON  defendant's  exceptions.  Overruled. 
This  was  a  complaint  under  Pub.  Stat 
chap.  98,  §  2,  as  amended  1^  Acts  and  Besotves 
of  1886,  chap.  83, 

Defendant  testified  that  on  Sunday,  March 
18,  1887,  between  the  hours  of  8  and  9 
o'clock  in  the  forenoon,  he  kept  a  shop,  situated 
on  Cambridge  Street,  in  Boston,  ia  said  county, 
and  of  which  he  was  the  proprietor,  open  for 
the  purpose  of  selling  therein,  on  said  day, 
bread*  instry.  aud  milk;  that  he  also  had  in  said 
shop  cntain  groceries  and  fancy  articles,  which 
he  sold  on  other  days,  but  not  on  Sunday,  and 
that  he  did  not  keep  his  shop  open  for  tlie  pur^ 
pose  of  selling  these  last-mentioned  articles  on 
said  Sunday;  that  he  did  not  make,  or  cause  to 
be  made,  the  bread  and  pastry  which  he  was 
thus  selling  and  intending  to  sell,  but  bought 
tbe  same  from  time  to  time  of  other  parties,  for 
the  purpose  of  reselling,  as  be  did  also  the  milk 
sold  by  him;  and  that  nillk  was  usually  sold  bjt 
bakeis  of  Boston  to  their  gf^t^ffii^ijOO^le 
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Defradant  further  testifled  that  be  bad  a 
stoall  stove  in  the  rear  part  of  his  shop  id  which 
bis  wife  sometimes  baKed  a  few  oooues  or  giD- 
gersnaps,  which  he  placed  Id  bis  sbowcases  and 
sold  with  the  bread  and  pastry. 

The  Commonwealth  o£Fered  no  evidence 
tendingto  controvert  tbe  defendant's  testimony. 

The  defeodant  requested  tbe  court  to  submit 
to  the  jury  the  qaestion  whether,  upon  tbe 
foregoing  testimony,  the  defendant  was  a 
baker,  under  said  chapter  83  of  tbe  Acts  and 
Resolves  of  1886;  but  this  tbe  court  declined  to 
do,  and  instructed  tbe  jury  that,  if  they  believed 
tbe  testimoDy  of  the  defendimt  to  be  tme,  they 
might  return  a  verdict  of  guilty. 

The  jury  rendered  a  verdict  of  guffiy,  and 
defendsjit  alleged  exceptions. 

Mr.  C.  B.  Iioadt  for  defendant: 

There  is  reason  for  constming  the  words  of 
the  statute  against  their  natural  meaning;  and 
such  a  construction  Is  plainly  necessary,  be- 
cause of  great  inconvenience  resulting  to  the 

Rublic  if  not  so  construed  {Ayera  v.  Knox,  7 
lass.  810):  and  said  statute  must  of  necessity 
include  as  bakers  all  wbo  may  choose  to  deal 
in  baker's  goods,  whether  they  manufacture  the 
same  or  not  {Richarda  v.  Vagget,  4  Mass.  534). 

Said  statute  is  to  be  constn^  liberally,  and 
acowding  to  the  undentandlng  of  its  terms  by 
the  oommunity. 

Packard  v.  Rieltardaon,  17  Mass.  14S;  Whit- 
ney V.  Whitney,  14  Mass.  91;  Op.  of  Justices,  7 
Mass.  538.    See  Kxparte  HaU,  1  Pick.  261. 

It  was  a  question  of  fact  for  the  jury,  under 
the  evidence  and  the  Statute  of  1886,  chap.  83, 
whether  tbe  defendant  was  a  baker;  and  tbe 
court  should  have  submitted  it  to  tbe  lury. 

Ocean  Int.  Co.  v,  FraneU,  3  Wend.  73;  Dme 
V.  Platiur,  ION.  Y.  567:  CfCallaghanv.  Booth, 
6  Cal.  68;  Wharton  v.  Staekemie,  5  Q.  B.  606; 
Baekui  v.  mepherd,  11  Wend.  630. 

Mr.  Andrew  J.  Waterman,  Atty-Gen., 
for  the  Commonwealth: 

There  was  nothintr  to  indicate  that  tbe  word 
"  baker  "  is  not  used  In  the  statutes  In  its  usual 
sense.  And  It  was  the  province  of  tbe  court  to 
give  it  its  usual  meaning. 

Eaton  V.  Smitb,  30  Ffek.  167;  Bedg.  StaL  & 
Const.  L.  p.  230. 

Knowlton.  delivered  the  opinion  of  the 
court: 

Pub.  Stat.  cbap.  06.  g  2,  which  forbids  keep- 
ing open  one's  Bbopoi  tbe  Lord's  Day,  ordoing 
"aDy  manner  of  labor,  budness,  or  work,  ex- 
works  of  neceenty  and  diarhy,"  was 
•nunded  by  Stat.  18B6,  chap.  88,  wblcb  pro- 
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Tides  that  "  this  sec^on  shall  not  apply  to  aak* 
by  bakers,  between  the  hours  of  6  and  10 
o  clock  in  tbe  forraoon,  and  4  and  4.80  o'doct 
in  the  aftemoim,  ot  btead  and  ottwr  articles  of 
food  usually  dealt  in  by  them." 

The  refusal  of  the  Judge  to  rule  aa  requested, 
taken  iq  conuection  with  his  instrucUon  to  tbr- 
jury  that,  "if  they  believed  the  testimony  at  the' 
defendant  to  be  true,  they  might  return  a  nr- 
dict  of  guilty,"  we  understand  to  have  b»n 
merely  a  refusal  to  leave  the  jury  uninstnieted 
as  to  the  meaning  of  tbe  won]  "  b^er"  as  used 
In  tbe  statute,  and  not  an  interfermoe  witi 
their  right  to  pass  upon  al  1  the  questioiu  at  issue 
between  the  parties.   In  this  view,  tbe  only 

?lue8tion  In  tbe  case  is  wbetbo-,  upon  tlie  de- 
endant's  own  testimony,  be  was  a  baker  within 
tbe  meaning  of  the  amendment.  There  is 
nothing  to  indicate  that  thie  word  is  used  in  aar  • 
oUier  than  its  ordinary  signification.  A  baker 
is  one  whose  occupanonls  to  bake  bread  and 
other  articles  of  food.  The  statute  wbidi  ve 
are  considering  mav  be  presumed  to  have  been 
founded  upon  tbe  desirability  and  proprietv  of 
permitting  freshly-cooked  food  to  be  obtajoed 
on  the  Lord's  Day,  as  well  from  tbe  shop  of  ibf 
manufacturer  as  from  the  kitf^eo  of  tbf 
householder.  That  tbe  interval  may  be  lAiort 
between  tbe  jHreparation  of  the  food,  aad  tbe 
appearance  of  it  on  the  talde  of  the  oonsumer. 
the  baker  is  permitted  to  do  his  work,  and  de- 
liver his  viands,  on  tbe  Lord's  Day.  Bat  Ibh 
reason  does  not  apply  to  sales  of  proTfaAon* 
which  do  not  require  preparation  by  tbe  dealer 
for  tbe  imntediate  use  of  tbe  purcaaser.  Wt  - 
cannot  believe  that  the  LeRislature  iniended  to 
include  in  the  exception  of  the  ameDdntent  all 
persons  who  deal  tn  the  products  of  balterie>. 
Such  a  construction  of  the  statute  would  allow 
a  large  proportion  of  the  giocna  and  provirion 
dealers  of  tbe  Commonwealth  to  open  their 
shops  every  Lord's  Day. 

The  defendant  was  not  a  baker  in  any  sense 
He  kept  a  shop  for  the  purpose  of  selling  gro- 
ceries, fancy  articles,  bread,  pastey,  and  mulk. 
He  did  not  make,  or  cause  to  be  made,  tbe  bread 
and  pastry  wblcb  be  sold,  but  bou^t  it  frosn 
time  to  time  from  other  parties.  The  flKC  that 
he  had  a  smallstore  in  the  rear  part  of  his  abop. 
in  which  bis  wife  sometimes  baked  a  few 
cookies  and  gingersnaps,  whicfa  he  placed  in  \m 
showcases  and  sold  with  the  bread  and  pastry, 
was  not  of  such  importance  as  to  chancieriar 
his  budness,  curwarrant  the  ^ly  In  ta^ag  tiw 
be  was  a  baker. 
Kxeeptiona  oterrvled. 
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1^  Chajmbavne 

CX)NNBCnCOT. 
ScPKBars  Covm  or  Erbobb. 

GeOTge  W.  CHADEAYNE  et  uit. 
t. 

Ptailander  ROBINSON  et  ux. 

Where  the  parties  were  severally  owners 
'  of  sdiolninc  TiUafce  lots,  vita  a  bouee 
won  each,  and  the  anHhee  water 
mnred  naturallv  from  the  plalntiffa* 
lot  upon  that  of  the  defendanta;  and 
they  made  an  agreement  as  to  the  por- 
tion of  division  fence  to  be  built  and 
maintained  by  each,  and  the  defendants 
bnUt  a  ti||;ht  board  feace.  two  or  three 
feet  longer  than  the  arrangement  re- 
Qoired  from  them,  for  the  purpose  of 
oouiK  an  opening  left  by  the  plaintiflFs: 
nnd  the  agreed  puice  of  the  cuvision  of 
the  fence  was  at  or  near  the  place  where 
the  greater  part  of  the  surface  water 
flowM:  and  the  defendants'  fence  pre- 
vented the  usual  flow,  and  ponded 
Uie  water  on  the  plaintiff**  tand*  to 
tb^  material  damage, — no  action 
would  lie  by  the  plaintiffs  for  the  In- 
Jary. 

(New  Haven  Decided  July  16. 1887.) 

iPPEAL  from  a  Judgment  of  the  Superior 
Court  for  New  Haven  County  against  the 
pUiotUTs  for  obstructing  the  passa.i^e  of  sur- 
fice  water  flowing  upon  the  defendants'  land, 
whereby  it  was  set  back  upon  the  land  of  the 
pluDtim.  Ai^ed  before  Park,  Ch.  J,,  Car- 
penter, Pardee,  Loomis,  and  Beardsley,  JJ. 
Apmed. 

The  facts  are  fully  stated  in  the  finding,  as 
fcdlows,  Stoddard,  J.,  before  whom  the  case 
WM  tried  in  the  superior  court. 

IIk  plaintiffs  and  defendants  owned  and  oc- 
L-tmied  their  respectire  dwelling-houses  on  ad- 
iwiiiigloiaintbeboroughofFair  Haven.  The 
niawfn  flseh  about  fiO  feet  fronton  Prospect 
Street,  and  SOO  feet  deep.  The  plaUitiff  s'  prem- 
iset  are  situated  sooth  of  Uie  defendants'.  A 
lot  (iinilar  in  character,  owned  and  occupied  by 
Uts.  Vreeland,  is  next  sonth  of  the  plaintiffs, 
ud  adjoioing  Mrs.  Vreeland  on  the  south  was 
t  nmilar  lot  owned  and  occupied  by  Mrs  Han- 
BB^.  Still  f  urUier  to  thesoiitb  was  a  vacant  lot 
■ot  ret  cat  up  into  building  lota.  The  surface 
of  the  lots  above  described,  and  of  the  land  in 
tlttt  locality,  slopes  slightly  towards  the  north. 
UoDg  the  fear  of  the  lots  is  a  sharp  ridge  slop- 
ioi;  to  the  west  and  towards  the  front  of  said 
loti.  Said  slope  stops  at  a  distance  of  about 
100  feet  from  the  said  Prospect  Street. 

Prom  a  distance  of  about  100  feet  from  Pros- 
pect Street  the  surface  originally  of  all  the  lots 
nearly  level  east  and  west,  but  was  slightly 
lower  St  said  distance  of  100  feet  from  said 
street  Hne;  but.  as  houses  were  built  at  the  usual 
■llAuice  of  19  or  20  feet  from  the  street  line, 
ud  the  grading  of  the  lots  consequeot  thereon, 
''■vmpoodiog  depression  existed  towards  the 
Rsr  of  tbe  lots. 

When  the  gronnd  was  frozen  (and  occaalon- 
^  in  muall  qoantitiei  after  imloiwed  rains 
"ndi  could  not  be  abaorbed.  as  It  fdl,  1^  tbe 
iCon. 
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earth)  the  falling  water  and  melted  ioe  and 
snow  accumulated  in  considerable  quantities 
upon'the  ground  south  of  tbe  ptuintiffs'  prop- 
erty, nod  upon  the  plaintiffs'  and  defendants' 
property,  and  orinnally  spread  and  flowed 
over,  and  covered  a  large  part  of,  the  level  land 
owned  by  both  tbe  ptaintlffs  and  the  defend- 
ants; but  the  ^cAisr  part  of  such  accumula- 
tions flowed  and  ponded  along  and  across  said 
lots  at  said  distance  of  about  100  feet  from  said 
street. 

After  said  houses  were  built,  the  grade  on  the 
front  partof  the  premises  was  materially  raised, 
say  from  1^  to  2^  feet,  which  forced  the  water 
towards  the  east,  and  into  more  oonflned  and 
definable  limits.  Such  water  la  ttrictly  sur- 
face water;  there  has  never  been  any  defined 
watercourse  or  channel  with  banks,  nor  at  any 
time  any  accurately-defined  limits  within  which 
said  water  accumulated  and  ran,  but  its  course 
and  direction  depended  almost  wholly  upon  ar- 
tificial things,  ewch  as  the  erectioD  of  outhouses 
of  one  character  and  another,  wof  fences,  and 
upon  the  cultivation  of  tiie  ground  in  the  sev- 
eral gardens,  and  the  flow  of  the  water  was 
thus  temporarily  and  arbitrarily  checked  and 
diverted. 

There  was  no  permanent  accumulation  of 
water;  and  such  flow  or  accumulating  in  no- 
ticeable quantities  occurred  only  occasiODally 
during  the  ttaten  season,  uid  rarely,  and  never 
in  oo^derable  quantities,  at  other  times. 

Before  tho  erection  of  the  houses,  the  north- 
west comer  of  tbe  defendwts*  lot  was  slightij 
elevated,~say  about  one  foot, — and  tbe  general 
course  or  tendency  of  the  water  before  said 
houses  of  the  phdntifis  and  the  defendants  were 
built,  and  before  changes  were  made  in  the  sur- 
face of  the  ground,  was  on  to  and  largely 
across  tbe  easterly  pert  oi  the  plaintiffs'  lot, 
and  thence  in  cmsiderable  part  on  to  the  ^ 
fendants'  lot. 

The  laiger  portion  of  the  water  flowed  on  to 
tbe  defendants'  land,  and  thence  westerly  on  the 
land  of  the  defendants  to  Prospect  Street, 
though  some  portion  of  said  water  flowed  to 
said  Prospect  Street  on  tiie  plaintiffs'  land,  tlie 
dividing  line  between  the  plaintiffs  and  de- 
fendants being  in  general  tbe  course  taken  by 
the  water,  though  the  greater  portion  passed  on 
to  and  over  the  defendants'  lot  until  It  nearly 
reached  tbe  street,  when  nearly  but  not  quite 
all  of  the  flow  passed  on  to  the  defendants'  lot. 
A  small  portion  of  tbe  water  coming  on  to  the 
defendants'  lot  occasionally  passed  across  the 
rear  of  the  defendants'  lot  and  on  to  the  land 
n^  adjoining  to  the  north,  and  thence  to  Uie 
street. 

Thirteen  years  ago  a  well  Was  dug  upon  what 
is  now  the  dividing  line  between  ^eblaintiffs 
and  tlie  defendants,  and  the  excavated  mattoial 
turned  the  water  somewhat  from  its  wonted 
course,  further  on  to  the  land  of  the  plaiutift. 
That  well  Is  now  disused  and  filled  up.  and  the 
natural  course  of  the  water  is  not  now  affected 
thereby. 

The  plaintiffs  purchased  their  premises  of 
the  defendants  July  81,  1888.  In  August, 
1888,  tbe  plaintiffs  built  their  house  and  graded 
thehr  lot.  In  1884  the  parties  agreed  upon  a 
division  of  the  divisional  fence  between  them, 
the  plaintifb  taklDg  the  easteriy,  and  Uie  dcr 
fendants  thewesteriy,  pa?^,t,z1j^  *<i^@«g4e 
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lirst  erected  a  wire  fence  on  tbeir  part,  and  after 
that  was  destroyed  the  defendants  built  a  close 
board  fence, — higher,  better,  and  tighter  than 
the  fence  cS  the  phuntlfTs,  and  extended  east- 
erly two  or  three  feet  beyond  said  jwint  of  di- 
visioQ,  and  uniting  with  the  plaintiffs'  board 
fence  then  existing.  Said  fence  of  the  defend- 
ants had  a  Bolid  baset>oard  of  two-inch  stuff, 
reaching  wholly  to  the  ground,  and  forming  a 
substantial  obstruction  to  the  flow  and  move- 
ment of  said  waters.  After  the  defendants 
built  said  wire  fence,  the  plaintiffs  built  a  close 
board  fence  on  tbeir  portion,  but  leaving  an 
opening  of  two  or  three  feet  between  their 
fence  and  said  wire  fence  of  defendants. 

The  agreed  place  of  dividing  said  divisional 
fence  was  at  or  very  near  the  place  where  the 
greater  quantity  of  water  was  accustomed  to 
flow  from  the  plaintiffs'  to  the  defendants'  land, 
and  ttaedefendants' divisional  fence  constituted 
the  substantial  obstruction  to  its  flow,  altbough 
the  plaintiffs'  fence  in  some  degree  assisted  In 
stopping  said  flow.  But  except  for  the  erection 
of  said  fence  by  the  defendants,  the  damage  to 
the  plaintiffs  would  not  have  occurred;  and  re- 
lief might  have  been  had  from  such  danger 
and  damage  by  the  plaintiffs'  makinga  suitable 
bole  through  their  own  fence,  by  which  the 
water  could  have  gone  on  to  the  defendants' 
land.  The  plaintiiu  might  also,  without  un- 
reasODable  expense,  have  laid  a  tile  drain  along- 
side Ibe  divisional  fence  on  tbeir  own  land  to 
the  street,  and  thus  rid  their  land  of  said  water, 
nud  escaped  said  danger. 

On  the  11th  day  of  Fetvuary,  1886,  there 
was  a  large  fall  of  water,  which,  coming  to 
and  accumulating  on  the  plaintiffs'  land,  was 
stopped  by  said  divisional  fence,  and  ponded  to 
a  depth  of  about  two  feet.  The  water,  by  reason 
of  such  ponding,  found  Its  way  into  a  ceespool 
near  said  divisional  fence,  and  west  of  the 
point  of  division  in  said  fence,  and  from  said 
cesspool  followed  the  drainpipe  and  around  the 
same  to  and  into  the  plaintiffs'  bouse,  doing 
material  damage  to  and  in  the  same. 

A  diagram  of  the  premises  and  of  the  ad- 
joining land  is  annexed  hereto. 


Mmn.  HarrlaoB  A  Zaeher  and  Jaaon 
P.  Thomaon.  for  platntiffs.  appeUants: 

By  tbe  cItU  law,  tlie  lower  m  two  adjacent 
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estates  owes  a  servitude  to  the  upper  to  recein- 
all  the  natural  drainage.  Inlerference  with  tbe 
natural  flow  of  surface  water  is  a  Duinitce  for 
which  nominal  damages  m^  be  reeoTCRd 
without  proof  of  actual  damage,  under  tbt 
rulings  of  the  courts  of  Pennsylvania.  UUDoh, 
North  Carolina,  California,  and  Louisiana.  Tbe 
courts  of  Ohio  and  Missouri  have  referred  to 
this  rule  with  approval. 

Gould,  Waters,  S  266. 

The  common-law  rule  permits  tbe  owner  to 
change  tbe  surface,  or,  by  the  erection  of  buHd 
ings.  to  so  alter  it  that  the  wato*  whldi  mav 
accumulate  thereon  by  rains  and  snows,  falling 
on  its  surface  or  flowing  on  it  over  the  wmtace 
at  adjacent  lots,  may  pass  upon  oUier  lots  in 
greater  quantities  or  in  other  directions  than 
they  were  accustomed  to  flow. 

Id.  %  867. 

In  tbiB  State  tbe  rule  of  the  dTll  law  wooU 
seem  to  have  been  adopted  {Adam*  r.  Watker. 
84  Conn.  487);  but  In  tbe  case  of  Orant  v.  Al 
len,  41  Conn.  156.  where  the  court  held  tiai 
"the  right  of  tbe  owner  of  land  to  detennnie  tfar 
manner  in  which  he  will  use  It  or  tbe  mode  in 
which  be  will  enjoy  It,  the  same  being  lawful 
is  too  high  in  character  to  be  affected  by  coo- 
sideratioos  growing,  out  of  the  retention,  di- 
versimi,  or  repulsron  of  mere  surface  water, 
tbe  re«ilt  of  tailing  rain  or  melting  sdow," 
this  decision  would  seem  to  reverse  tbe  decision 
ia  84  Conn.  467;  and  it  would  periiaps  be  de- 
cisive in  this  case  were  it  not  for  other  facts 
that  appear  in  the  finding.  We  submit  that 
the  construction  of  tbe  fence,  by  the  defendants, 
beyond  the  point  of  division,  was  not  a  lawfal 
use  of  tbeir  own  land  so  as  to  bring  Ibe  cue 
within  the  decision  in  41  Conn.,  but  it  wai^ 
an  unlawful  use  of  tbe  land  of  tbe  pialntUfB; 
and,  as  the  finding  of  tbe  court  states  that  "but 
for  the  erection  of  said  fence  by  tbe  defend- 
ants, the  damage  to  the'  plaintifib  could  not 
have  occurred,  the  defendants  are  liable  not- 
withstanding the  rule  at  common  law.  UK- 
cases  cited  in  support  of  the  doctrine  laid  down 
In  41  Conn.  (Oiow  that  all  the  acts  hy  which  tfar 
water  was  otwtructed,  retained,  or  directed, 
where  no  liability  was  incurred,  were  done  in 
tbe  lawful  use  of  the  land  by  the  defeDdaot*. 

Difkin«m  v.  Worvester,  7  Allen,  19;  GcaaM 
V.  Hargadon.  10  Allen,  109. 

Mewra.  Caae.  Maltbie.  *  Elj.  for  d^ 
fendants.  appellees: 

There  has  never  been  any  watnconrse  ben 
tbe  plaintiffs'  to  the  defendanti^  lot,  nor  vaj 
defined  limit  within  which  water  rnn  from  one 
lot  to  the  other.  The  water  was  "  strictlymr 
face  water,"  and  its  accumulation  has  never 
been  permanent.  A  partv  may  obstruct  or 
change  tbe  direction  and  flow  of  surface 
water  by  preventing  it  from  coming  within 
the  limits  of  his  laml,  or  by  erecting  barrier* 
or  changing  tbe  level  of  the  soil  so  as  to  ton  il 
off  in  a  new  coune  after  it  has  fiome  wftUn 
bis  boundaries. 

Oannon  v.  Hargadon.  10  Allen,  109;  Flaggy. 
Worcester,  ISOray,  601;  LuUher  v.  Winnidmmtf 
Go.  9  Cush.  174;  Miirphy  v.  KtOeg,  68  Me.  SU; 
Eulrieh  v.  RMiter,Vt  Wis.  236. 

Tbe  nection,  by  a  oonterminiM  proprirtor. 
of  structures  or  improvements  which  CMW 
water  to  accumulate  from  natural  cauiet  on 
adjacent  tand^.wf^j.crt@(d,^f,JiaW^ 
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Diddmt&n  v.  Worcetter.  1  Allen,  22;  GoodaU 
1.  Tftttie.  2fi  N.  Y.  467;  BarkUy  v.  Wil<3ax.  86 
N.  T.  140:  Swett  v.  CutU,  30  N.  H.  489. 

Tbm  is  no  mch  thing  known  to  the  law  as 
I  right  to  ftojr  flow  of  water  >Hr«  natartB.  The 
owDsr  of  land  may  withhold  the  water  fallirn; 
OB  his  property  from  passiog  in  its  natural 
ooone  on  to  ttut  of  his  neignbor,  and  in  the 
same  manner  may  prevent  the  water  falling  on 
the  land  of  the  latter  coming  on  bis  own. 

Btwtt^  %>f«r^  31 N.  J.  L.  863;  Lemtrd  v. 
atnam,  62  Wis.  112;  Bent&aU  v.  Seifert,  77 
Ind.  808;  Cka^  v.  Wilmm,  28  Vt.  40. 

The  owner  of  the  higher  land  cannot  compel 
the  owner  of  the  lower  land  to  receive  It. 

Grant  v.  AUen,  41  Conn.  160. 

The  adoption  of  the  doctrine  of  the  civil  law 
would  prevent  improvement,  restrict  grading 
of  lots,  the  erection  of  curves,  walks,  and 
divirion  fences,  even  in  cities  the  most  thiclElT 
faihalrited,  and  compel  each  landowner  to  use  bu 
hod  as  his  adjoining  proprietor  tells  him  to. 
The  Court  of  Appeals  in  New  York,  after  a 
loDg  discussioo  of  the  common  and  dvil  law 
nile,  adopted  the  common-law  mle  in  deferentx 
10  the  advance  of  civilization. 

BarkUff  V.  WiImx,  80  N.  Y.  148. 

The  case  of  Adanu  v.  Walker.  84  Conn.  460, 
is  not  in  point;  for  the  difference  is  material 
botween  tuTnioe  water  oir  from  one's  land  on 
to  iDotber's  land,  aod  preventing  water  coming 
from  aoother'B  land  on  to  your  own.  This 
diMlnction  is  recognized  in  BarkUjf  v.  Wilcox, 

The  plaintiffs  can  claim  nothing  from  the 
fact  that  the  defendants  built  two  or  three  more 
feet  of  fence  than  they  agreed  to.  All  that 
^ifMBfB  is  that  the  defendants  built  the  fence 
frmi  the  street  back  to  the  plaintiff's  fence, 
and  in  so  doing  built  two  or  three  feet  more  of 
Utefence  than  they  agreed  to;  but  it  does  not 
sppear  that  at  the  time  they  erected  the  fence 
tbqr  had  any  thought  of  the  surface  water  at 
all;  Btill  leas  does  it  appear  that  they  built  this 
mUMoobI  fence  to  obstruct  its  flow.  They 
were  wttliin  their  righto  In  building  a  proper 
•ad  snitable  fence  on  the  divisional  line  be- 
tween them  and  the  plaintiffs,  and  if  by  so 
ddagthey  obstructed  the  flow  of  surface  water, 
th^  sre  not  liable  for  the  possible  damages, 
urn  the  plaintiffs  have  do  right  of  action  againat 
them. 

Inasmuch  as  it  appears  that  "the  plaintiffs 
■■^  also,  without  unreasonable  enwnse. 
hm  laid  s  tile  drtin  alongside  the  divuiional 
fence  on  their  own  land  to  the  street,  and  thus 
rid  their  land  of  said  water  and  escape  said 
danger,"  tbey  cannot,  by  their  own  niuugence, 
dsqce  defendants  with  damages  resuiuDg. 

PardM*/.,  delivered  the  opinion  of  the 
eooit: 

This  IB  a  complaint  for  obstructing  the  pas- 
mut  of  surface  water  flowing  upon  the  defend- 
ants' land,  whereby  it  was  set  oack  upon  the 
isod  of  the  plaintiffs.  Judgment  was  rendered 
for  the  defendants,  and  the  plaintiffs  have  ap- 
pealed. The  following  are  the  reasons  of  ap- 
peal asaigned: 

1.  That  the  court  erred  in  ruliiu.  as  a  matter 
of  law,  upon  the  fiuits  found,  ttut  there  was 
dmmst  ab»gu$  i^jwia,  and  Uiat  therefore  the 
ptsintifb  were  not  mtltied  to  recover  damages. 
IConr. 


2.  The  court — having  found  that  the  course 
of  the  surface  water,  coming  from  the  lands 
soutii  of  the  plaintiffs,  and  flowing  across  their 
land,  was  thence  upon  the  defendants'  land; 
and  that  the  defendants  constructed  their  fence 
two  or  three  feet  beyond  the  point  of  dividon, 
and  upon  tbe  plaintins'  line;  and  that  the  agreed 
place  of  dividing  said  divisional  fence  was  at 
or  very  ne^  the  place  where  the  greater  quan- 
tity of  water  was  accustomed  to  flow  from  the 
plaintiffs'  to  the  defendants'  land,  and  the  de- 
fendants' divisional  fence  constituted  the  sub- 
stantial obstruction  to  its  flow;  and  that  except 
for  the  erection  of  said  fence  by  the  defend- 
ants the  damage  tvthe  plaintiffs  would  not  have 
occurred;  and  that  material  damatre  was  done 
to  and  in  the  house  of  the  plaintiffs  by  said  di- 
visional fence  stopping  the  water — erred  in 
ruling  that,  as  a  matter  of  law,  the  plaintiffs 
were  not  entitled  to  damages. 

The  parties  are  severally  owners  of  adjoining 
Tillage  lots,  with  a  bouse  upoa  each,  Eicept 
for  uie  interrentiou  of  man,  snrface  water 
would  run  from  the  plaintiffs'  lot  upon  that  of 
tbe  defendants.  They  made  an  agreement  as 
to  the  ^rtion  of  division  fence  to  be  built  and 
maintained  by  each.  The  defendants  built  a 
tight  board  fence  two  or  three  feet  lonKertbao 
the  agreement  required  from  them,  for  the  pur- 
pose of  closing  an  opening  left  by  the  pmln- 
tlffs.  The  agraed  place  of  division  of  tbe  fence 
was  at  or  near  tbe  place  where  the  greatest 
part  of  the  surface  water  flowed,  antl  the  de- 
fendants' fence  prevented  the  usual  flow  and 
ponded  the  water  on  the  plaintiffs',  land  to  their 
material  damage. 

The  generaTcommon-law  rule  in  reference 
to  surface  water  is  that  stated  in  Oould  on 
W^rs,  §267,  as  follows:  "Tbe  right  of  ap 
owner  of  land  to  occupy  and  improve  it  in 
such  manner  and  for  such  purposes  as  he  may 
see  fit.  either  by  changing  the  surface,  or  tbs 
erection  of  buildings  or  other  structures  there- 
on, is  not  restricted  or  modified  by  tbe  fact 
that  his  own  land  is  so  situated.with  reference  to 
that  of  adjoining  owners,  that  an  alteration  in 
the  mode  of  its  improvement  or  occupation  in 
any  portion  of  it  will  cause  water,  which  may 
accumulate  thereon  b^  rains  and  snows  falling 
on  its  surface  or  flowing  on  to  it  over  the  sur- 
face of  adjacent  lots,  either  to  stand  in  unusual 
quantities  on  other  adjacent  lands,  or  pass  into 
and  over  the  same  in  greater  quantities  or  in 
other  directions  Uun  they  were  accustomed  to 
flow." 

This  rule  was  accepted  as  tbe  law  by  this 
court  in  Grant  v.  AUen,  41  Conn.  156;  the 
court  there  saying  that '  'the  right  of  the  owner 
of  land  to  determine  the  manner  in  which  he 
will  use  it,  or  the  mode  in  which  be  will  enjoy 
it,  the  same  being  lawful,  Is  too  high  in  char- 
acter to  be  affected  by  considerations  growing 
out  of  the  retention,  diversioD,  or  repulsion  St 
mere  surface  water,  the  result  of  falling  rain 
or  melting  snow." 

Under  that  rule  it  is  the  right  of  the  defend- 
ants to  erect,  for  the  entire  depth  of  tiieir  lot,  a 
structure  which  will  be  a  perfect  barrier  to  sur- 
face water.  Of  course  that  which  they  may 
do  perfectiy  snd  permanently,  they  may  do 
imperfecdy  and  temporarily;  and  the  plaintiffs 
must  accept  the  consequences.  AM  this  rule 
is  neither  suspended  nor  i?f^MHft  tPt^^ 
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case  by  the  agreement  as  to  the  portion  of  fence 
to  be  conatructed  bv  each.  That  agreement 
was  not  intended,  and  is  not  bj  either  party  to 
be  interpreted,  as  a  permanent  quitcbim  by 
tbe  other  of  tbe  light  to  improve  nis  property 
to  the  fullest  extent 
I7ier«  <$  no  mvr  in  ^jvdgmeni  eomplaiMd 

«f. 

In  this  opinion  the  other  Judge*  concurred. 


Lucy  8.  BRIQHAM 

T.  ^ 

John  L.  RO»S. 

1.  The  eonstrnctlon  which  the  parties 
themselves  have  put  upon  a  dead  con- 
taining a  right  or  privilege,  by  their 
practical  »et«  thereunder,  is  the  proper 
one. 

2.  So,  where  a  deed  of  land  executed  in 
1807  save!,  amonfc  other  things,  to  tbe 
grantees,  their  heirs,  and  assigns,  the 
right,  priTileg^e*  and  benefit  of  open* 
i^g*  a  diteh  on  the  upper  end  of  ffraa- 
tinw*  own  lands,  to  eanr  w»t«r  m>ni  a 
river  to  the  premises  of  grantew,  for 
the  purpose  of  running  mills  or  water- 
works erected,  or  that  might  be  erected, 
on  grantee^s  premises,  ana  also  the  priv- 
ilege of  opening  a  pro^r  ditch  for  draw- 
ing the  water  m>m  said  premises  to  the 
river  at  the  lower  end  of  grantors^  lands; 
and  the  grantees  thereupon  entered  in- 
to the  right  as  conveved  to  them,  and 
they  and  those  holding  under  them 
have,  from  1807  to  the  present  time, 
used  the  entire  fall  of  water,  from  the  up- 
per to  the  lower  end  of  the  tract,  for  run- 
ning their  mill,— the  right  of  tbe  gran- 
tees and  their  assigns  to  use  tbe  entire 
faXi  of  water  is  shown  to  have  been  the 
intention  and  understanding  of  the  ori- 
ginal parties,  by  this  long,  praetieal 
eoastraetloa  of  the  deed. 

fWtndbam — FUed  November  17.  1887.) 

APPEAL  defendant  from  a  jiidzment  of 
the  Supenor  Court  of  Windham  County  in 
favor  of  plaintiff  in  an  action  to  recover  for 
damages  occasioned  by  defendant's  wrongful 
acts  in  violation  of  a  right  under  a  provision  of 
deed  to  plaintifTs  grantors.  Affirmed. 

Plaintiff  is  the  owner  of  a  mill  privilege 
which  wascoDveyed  to  her  by  Elinha  Morey  in 
1874,  the  said  premises  having  formerly  be- 
longed to  her  husband,  Lewis  Brigham,  de- 
ceased, and  brings  an  action  to  recover  $3,000 
damu^,  claiming  that  defendant  wroufully 
raised  his  dam,  which  is  situated  about  half  a 
mile  below  plaintiff's  mill,  to  such  a  heicht  that 
the  water  set  back  into  and  upon  the  land  of 

filaintiff  and  into  the  canal  or  ditch  leading 
rom  the  plaintiff's  waterwheel,  which  injured 
the  movement  of  said  wheel. 

The  Superior  Court  of  Windbam  County,  hav- 
ing fully  heard  the  parties,  found  the  issue  lor 
the  plaintiff,  and  assessed  the  damages  at  $86, 
and  finds  that  tbe  value  of  tbe  right  of  watOTln 
question  in  this  suit  is  more  than  $60;  from 
which  judgment  defendant  appeals. 
544 
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Other  facts  are  sufficiently  stated  fai  thr 

opinion. 

Mettrt.  A,  P.  Hyde  and  John  Hnntw. 

for  defendant,  appellant: 

The  water-power  to  which  the  riparian  owner 
isentitled  consists  in  the  fall  of  ttte  stream  when 
in  its  natural  state,  as  it  passes  through  hi* 
land  or  along  the  boundary  of  it;  or,  inotbtr 
words,  it  consists  of  the  difference  of  levei  be 
tween  the  surface  where  tbe  stream  first  toncbe^ 
his  land,  and  tlie  surface  where  it^eavealt. 

Ang.  W^aterconrses,  ^  96,  and  cases  cUed. 
See  also  Id.  §  844;  M'Calmont  v.  Wkitaitr.i 
Rawie,  84. 

The  ditch  which  tbe  plaintiff's  grantois  wen- 
authorized  to  open  below  their  land  was  in  nn 
other  way  defined  or  described  In  the  deed  than 
that  it  was  to  be  "a  sufficient  and  proper  dHrii 
to  drain  tbe  water  from  the  above  premises. " 

"Where  the  language  of  a  deed  is  doubtful  m 
the  description  of  the  land  nnveyed.  parol  ev- 
idence of  the  practical  interpretatioii,  by  the  act* 
of  the  parties,  is  admissible  to  nmove  tbe 
doubt." 

1  Greenl.  Ev.  g  298.  Bee  also  Hvtt  v.  /U 
iw,  4  VL  199,  202. 

In  tbe  case  of  Bmiih  v.  Agava m  Cannl  Oa.  i 
Allen,  865,  the  court,  in  describing  the  right  of 
riparian  proprietors  above  or  below  an  existing 
mill,  uses  the  following  language,  p.  SG7. 
"  They  may  still  construct  and  maintain  danb< 
across  the  stream  at  any  point,  either  above  or 
below  bis  mill,  for  tbe  purpose  of  raising  i 
head  of  water  to  propel,  operate,  and  work 
milis  of  their  own.  erected  on  the  adjcmiing 
land,  provided  that  thdr  arrangenaeota  an  ao 
made  that  they  will  not  unreasonably  withboU 
and  detain  tbe  wBter  above,  nor  throw  it  back 
from  below,  so  as  to  affect,  impede,  delay,  er 
obstruct  the  movement  and  operation  of  tbr 
wheels  and  machineir  of  bis  previously-eziM- 
ing  mill  (Thurbfr  v.  MaHin,  3QrB^,  8M):  and 
in  all  such  cases  tbe  material  question  arises  v 
to  the  state  of  the  water  to  which  these  general 
rules  are  applicable;  to  which  ibete  can  be  no 
other  answer  than  ttiat  they  refer  to  thestrean 
when  the  water  is  flowing  in  at  its  oidinaij 
height,  notwhen  itissubstantiallvexliauatedbj 
iheseverityof  adrouriit,  or  swollen  into  a  flood 
by  long-continued  rains  or  the  sudden  mating 
of  snow." 

Mr.  John  BI.  Hall,  for  plaintiff,  appellee: 
It  is  a  maxim  of  the  highest  antiquitr  in  the 

law  that  all  deeds  should  be  construed  fanr- 
ably  and  as  near  the  apparent|intenti(Hi  of  tiv 
parties  as  possible,  consistent  with  the  rules  <rf 

law. 

Cruise,  Dig.  lit.  82,  chap.  38,  S  2. 

This  court  has  reputedly  said  that  deeds  air 
to  receive  a  construction  so  as  to  effectuate.  If 
possible,  the  intent  of  the  parties  {MagfU  v. 
Hintdale.  6  Conn.  469;  Wrig/U  v.  Bmd,  10 
Conn.  261;  Btyan  v.  Bradlep,  15  Conn.  485); 
and  that,  to  ascertain  the  import  of  a  deed, 
the  court  will  look  at  Its  Verma  in  connectioa 
with  the  situation  of  the  parties  and  the  ol^Brt 
they  had  in  view. 

OriMwold  V.  AUm,  33  Conn.  96;  Strong  v. 
Benedict,  8  Conn.  320. 

Easements  are  also  created  bv  grant  or  deed. 
Under  the  Btatute  of  Frauds  no  interest  hi  laodx 
can  be  conveyed,  except]^  deed;  and  at  com- 
mon  law  incoi^^r^^i^^^  ^  h. 
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and  not  In  llToy,  ooold  only  tw  tnuuferred 
by  deed. 

a  Waahb.  Ileal  Prop.  ^  569. 

There  is  therefore  do  rule  applicable  to  the 
tgMtkm  or  transfer  of  other  mteresta  io  Jaod. 
whidi  does  oot  apply  to  eseemeDts. 

No  particular  words  are  Decessary  for  such 
apanu  Any  words  which  clearly  show  an 
iotentioo  to  give  an  easement  which  is  by  law 
giaotable  are  sufficient. 

RowboiAam  v.  WiUim,  6  H.  L.  Cas.  862. 

Does  an  inteotioa  appear  to  confer  a  right  to 
affect  the  land  of  the  erantorf  Is  the  right 
one  wfaicta  is  capable  oi  being  made  the  subject 
of  a  gnnt  as  ao  easement?  If  these  two  ques- 
lioas  are  answered  in  the  affinnatiTe,  an  ease- 
ment has  been  created. 

Gale,  Easem.  87. 

But  not  only  the  express  terms  of  deed,  but 
the  kcatiOD  of  the  null  site,  indicale  the  pur- 
MK  the  parties  to  the  grant  had  in  view.  This 
us  been  the  nsnal  way  of  locating  mill  aitea  of 
this  kind  eTerywhere. 

See  Nvttall  v.  BraeetDeil,  L.  R.  3  Exch.  1. 

"The  acts  of  the  parties,  contemporaneous 
«ith  the  grant,  giving  a  practical  construction 
of  it,  shall  bo  deemed  to  be  a  just  exposition  of 
die  intent  of  theparties." 

Jtitniwn  V.  Walker.  11  Gray,  416;  8tom  v. 
CWit,  1  Met.  878,  and  cases  cited. 

Generally  speaking,  any  interference  with  a 
light,  however  smatl,  creates  a  cause  of  action. 

CUf&rd  V.  Boare,  L.  R  9  G.  P.  872;  9  Eng. 

u  regaid  to  this  special  class  of  cases,  -  it  has 
Rpealedly  been  held  that  an  injury  to  the  race- 
w»  is  an  injuiy  to  the  mil). 

Ang.  Watercourses,  p.  318,  note  3,  g  158  a; 
Buk  V.  Ihrie,  1  Rawle,  218;  Wetmore  v.  White, 
SCbL  Cas.  87;  Backley  t.  Uproifue,  17  Me.  £81; 
Am  Ipmeieh  Wooien  Factory  v.  Batehdder,  8 
N'  H.  190;  Perrin  v.  Garjield,  87  Vt  804; 
^hitn^  V.  Eama,  11  Met.  519. 

"It  matters  not  bow  much  the  owner  of  land 
open  a  stream  has  urtually  used  the  water,  or 
wbellier  he  has  used  it  all,  his  right  to  the  use 
of  it  reaoains  unaffected  during  any  period  of 
time.  A  mere  nonuaer  of  his  right  raises  no 
pTMoroption  wainst  him." 

Williams,  J.,  in  Sampmm  t.  Hoddinott,  1  C. 
B.  N.  8.  608;  Bttddingten  v.  Bradley,  10  Conn. 
Mmm  v.  Jordan,  2  Met.  289;  King  v. 
•  Oonn.  166,  167;  Atlanta  Mittt  t. 
i&m,  130  Han.  251. 

,  Nm-  need  the  plaintiff  show  anyiin  jury  if  the 
n^tii  invaded. 

,  Washb.  Easem.  p.  136,  g  80,  and  cases  cited; 
wood,  Nuis.  pp.  834,  826. 

Bodi  an  Injury  as  in  case  at  bar  Is  clearly  ao- 
iHWable. 

Wood.  Nuis.  p.  461.  and  cases  cited. 

Gh.  J.,  delimed  the  opinion  of  the 

wnrt: 

This  case  depends  upon  the  construction  to 
<>e  ^iven  to  the  deed  to  the  plaintiff's  grantors 
of  Jane  1,  1807.  That  deed  conveyed  a  tract 
of  Uai  by  particular  description  to  the  gran- 
tee^  their  heirs  and  asagns,  and  then  proceed- 
follows:  "Andalwthe  right,  privilege, 
benefit  of  fawning  a  ditch  on  our  land  in 
ue  Boat  eonvenient  place,  13  feet  wide,  with 


proper  and  convenient  room  to  throw  the  earth, 
to  convey  the  water  from  the  WiUimantic 
River  to  the  aforesaid  oremises,  for  the  purpose 
of  carrying  a  gristmill,  sawmiU,  and  any  other 
waterworks  t&t  may  be  erected  on  the  prem- 
ises; and  also  the  like  liboty  is  hereby  given 
to  said  grantees  to  open  a  sufficient  and' proper 
ditch  to  drain  the  water  from  the  above  prem- 
ises to  the  said  river,— said  ditch  to  be  made  in 
the  most  convenient  place,  doing  the  least 
damage." 

The  case  finds  that  the  plaintiff  is  the  owner 
of  all  the  right  conveyed  by  the  deed;  that, 
when  the  deed  was  given,  the  grantors  owned  a 
tract  ot  land  bounded  westerly  for  about  three 
fourths  of  a  mile  on  WilUmantlc  River;  that 
from  the  upper  to  the  lower  line  of  this  tract 
there  was  a  fall  of  about  14  feet  and  4  inches 
in  the  river;  that  the  grantees  went  into  pos- 
session of  the  premises  conveyed  by  the  deed, 
built  a  mill  upon  them,  and  used  all  the  fall  of 
the  rivet  in  the  running  of  Uie  mill,  drawing 
the  water  from  it  at  the  upper  end  of  the  tract 
and  returning  it  at  the  lower  end;  and  that, 
from  the  time  the  deed  was  given  to  the  present 
time,  all  the  fall  bas  been  so  used  by  the  original 
grantees  and  those  holding  under  them. 

We  tbink  the  construction  which  the  parties 
themselves  have  put  upon  the  deed  for  this 
long  period,  under  which  the  plaintiff  and 
his  grantors  have  claimed  and  used  the  entire 
fall  from  the  upper  to  the  lower  end  of  the 
tract,  is  the  proper  one. 

The  deed  contains  no  reservation  of  the  fall, 
no  limitation  of  the  right  conveyed,  but,  on  the 
contrary,  uses  language  adapted  to  a  convey- 
ance of  the  entire  fall  on  the  granton'  lana. 
The  grantees  had  the  right  to  take  the  water 
of  the  river  to  their  mill  from  the  upper  line  of 
the  grantors'  land,  as  they  did,  and  return  it  to 
the  river  at  the  lower  extremity  of  their  land; 
for  by  the  terms  of  the  deed  they  were  required 
to  consult  only  their  own  convenience  in  the 
matter. 

Besides  this,  the  entire  fall  of  the  river  on 
the  grantors'  land  was  only  14  feet  and  some 
inches,— scarcely  enough  for  one  mill  privilege. 
Obviously,  if  only  a  part  of  the  fall  was  con- 
veyed, there  would  be  almost  a  certainty  of 
loss.  There  could  have  been,  therefore,  no 
motive  on  the  part  of  the  grantees  to  purchase 
anything  less  than  the  entire  fall,  but  a  strong 
motive  to  the  contrary.  That  such  must  have 
been  their  intention  is  therefore  not  only  proba- 
ble, but  the  practical  construction  of  the  deed 
Mven  to  it  at  the  time  shows  that  both  parties 
then  80  understood  tt 

There  it  no  error  in  the  judgment  appealed 
from. 

In  this  opinion  the  other  Judges  concurred. 


A.  S.  H.  DATIE8  e<  al. 
J.  M.  DAVZES  et  al. 

1.  Where,nnderaprovlBionofawill,aleRa- 
tee  was  to  receive  the  interest  and  Tn- 
comeof  certain  property  daring  his  life, 
and  upon  his  death  the  property  was  to 
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be  dietribnted  or  (to  to  bis  "persoiuhl 
v^fmmmnUM'vma  whowovla.be  entl> 
tied  to  bis  personal  estate  according 
tolaw»**tb«se  wordsof  desoriptlOD  were 
not  Intended  to  deaoribe  parties  who 
migbt  represent  said  legatee  in  an  of- 
ficial capacity  as  executors  or  admin- 
istrators, or  those  wfao  mifcbt  be  bis 
devisees  or  l^fateea,  but  was  intended  to 
'  describe  bis  next  of  kin,  who  would  be 
entitled  to  bis  personal  estate  by  right 
of  consanguinity;  that  is,  by  natural 
riffbt— by  relationship— by  being  next  of 
kin. 

3,  The  original  testator  having  provided 
for  the  altimate  disposal  of  the  gift, 
the  legatee  had  no  power  of  appoint- 
ment, and  the  property  would  not  pass 
to  the  wife  of  legatee  under  said  lega- 
tee's will. 

(New  Haven  Filed  September,  188T.) 

SUIT  for  the  constnictioD  of  the  will  of  John 
M.  Davies,  deceased,  brou(?bt  in  the  Supe- 
rior Court  for  New  Haven  County,  aod  there 
reserved  for  the  consideration  and  advice  of 
thia  court. 

The  clause  of  the  will  to  be  construed  is  set 
out  in  the  opinioo. 

Mr.  C.  H.  Famam.  for  plaintiffs. 

Mr.  John  S.  Beach*  for  defendant  Orace 
W.  Davies,  cited— 

2  Redf.  Wills,  80;  Theobald,  WUls,  260; 
Cord.  Gen.  Stat.  87»,  '^8;  8 N.  Y.  Rev.  Stat, 
p.  169,  §79. 

Mr.  O.  R.  InffersoU.  for  the  otherdefend- 
aots.  cited — 

3Jarm.WiIl8,lll:  SRedf . Wills.  78, 80;  Palin 
V.  UilU,  1  Mylne  &  K.  470;  Bainee  v.  Ottey. 
Id.  465:  Bridge  v.  Abbot.  8  Bro.  C.  C.  224; 
Cotton  V.  Cotton,  2  Beav.  67;  Booth  v.  Vicart, 
I  Coll-  6;  Bobitisony.  Smith,  6  Sim.  47;  Walter 
V.  Makin,  Id.  148;  Smith  v.  Palmer,  7  Hare, 
225;  Kim  v.  Vltaveland,  4  De  G.  &  J.  487;  Re 
Grj/lUta  Trvtta,  L.  R.  6  Eq.  689;  Briggtv.  Up- 
ton, L.  R.  7  Cb.  876;  Drake  v.  Pelt,  S  Edw. 
Ch.  270;  Wat$on  v.  Bonney,  9  Bandf.  405,  417; 
Tillman  v.  Davia,  95  N.  T.  17;  Bn^aw  v. 
HwUon.  27  N.  J.  Eq.  185. 

Parh,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  ninth  article  of  the  will  of  the  late  John 
M.  Davies  is  as  follows:  "  It  is  my  will,  and  I 
hereby  direct,  that  four  fifths  of  the  share  of 
any  and  every  of  my  sons  shall  be  paid  to  him 
as  soon  as  it  can  be  convenieDtly  done  after  my 
decease:  and,  as  to  the  remaining  one  fifth,  it 
is  my  win,  and  I  hereby  direct,  that  the  same 
be  invested  in  bonds  and  mortgages,  or.  if  it 
shall  be  thought  best  by  mv  executrix  and  ex- 
ecutors, in  r^  estate,  and  kept  invested  forfais 
use  during  bis  life,  and  that  the  interest  and 
income  therefrom  shall  be  paid  to  him  during 
his  life,  and  that  on  his  death  the  same  shall 
distributed  or  goto  bis  personal  representatives 
who  would  be  entitled  to  bis  personal  estate  ac- 
oordingto  law." 

The  testator  left  three  sons  siuviviDg  him  at 
the  time  of  bis  death,  who  were  all  of  age 
when  the  will  was  made.  Theshareof  eachin 
his  estate  waa  $166,660,  of  which  the  one  fifth 
in  question  in  this  case  is  9S8.88S. 
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One  of  the  sons,  Oornelins  C.  Daviet,  \m 
since  died,  leaving  a  will,  and  a  widow,  Onoe 
Welch  Davies,  one  of  the  defendsnti^  hot  no  i» 
sue.  By  the  will  be  gave  all  hli  property,  bttfk  \ 
real  and  persooal,  to  his  widow,  ud  constiiiitd  '■■ 
her  the  executrix  of  his  will. 

The  executors  of  the  will  of  John  H.  Davio 
present  to  this  court  the  following  questioosfiv 
our  advice: 

1.  Who  are  the  perscmal  rei»esentmtivcs  of 
Cornelius  C.  Davies  intended  by  the  testalor  in 
the  ninth  article  of  his  will  ? 

2.  To  whom  is  it  the  duty  of  the  plaiotilb  lo 
deliver  the  estate  now  in  tbeir  hands,  nnder  the 
trust  of  said  nintii  articled — to  the  defendanv 
who  are  the  heirs  at  law  of  said  JoIid  M.  Ds- 
vies  and  the  next  of  kin  of  said  Condins  0. 
Davies;  or  to  the  defendant  QiBce  Wdch  Da- 
vies, whole  the  executrix  and  sole  devisee  tad 
legatee  under  the  will  of  said  Cornelias;  or  to  i 
the  defendant  Grace  W.  Davies  as  the  widow, 
and  the  other  defendants  as  the  legal  repran- 
tatives,  of  said  Cornelius,  in  proportiwM 
cording  to  the  Statutes  of  Distributions  of  tbtt 
State,  relating  to  intestate  estate? 

The  tddmate  gift  of  the  property  in  qoestioe 
was  made  to  the  **  penonal  reprBseDtatlvea  "  of 
Cornelias  C.  Davies,  "  who  would  be  eotitled 
to  bis  persona]  estate  according  to  law."  Wf 
think  this  description  was  not  int«ided  to  de- 
scribe parties  who  might  represent  CorDeliw  in 
au  official  capacity  as  executors  or  admiaistrs- 
tors;  neither  was  4t  intended  for  those  wbo 
migbt  be  his  devisees  or  legatees;  but  wu  is- 
tenaed  to  designate  his  next  of  kin,  wbo  maU 
be  entitled  lo  his  personal  estate  by  ri^  dt  \ 
consanguinity. 

We  think  it  clear  that  the  testator  nenr 
intended  by  this  description  that  those  sbouhl 
enjoy  bis  boun^  who  mlsbt  happen  to  be  Cor- 
nelius's executors  or  administrators,  to  the  ex- 
clusion of  bis  children,  should  he  leave  aay  sur- 
viving bim.  The  improbabiUty  of  audi  a  pft 
to  those  who  might  not  oidy  be  stvsBfters  to  tbe 
blood  of  the  testator,  but  atrangos  to  him  ptf- 
sonally, — strangers  whomightcomewitbiathe 
description  by  the  accident  of  appcdntment  I7 
Cornelius  as  executors  of  his  will,  or  by  tbe  pro- 
bate court  as  adminisbators  of  his  estate,— 
wotdd  be  so  great  that  it  would  require  use- 
quivocsl  language  to  establish  it.  As  said  the 
Lord  CbanoeUorIn  Palin  v.  HiUt,  1  Myhw  ft  K. 
470:  "If.  personal  or  1^1  represeotstin* 
or  executors  or  administrators,  we  suppose  the 
testator  to  mean  those  whom  the  legatee  mifb' 
appoint  executors,  or  to  whom  the  ESccksuf- 
tical  Court  might  give  administratioa,  we  p*^ 
Slime  a  great  Improbability;  namely,  that  be 
should  leave  it  to  the  choice  of  anotbcr,  or  tbt 
accidents  of  grant  ^  administntion,  to  deter- 
mine iu  what  channel  his  bounty  should  flow." 

Such  a  would  have  put  it  In  the  power  of 
Cornelius  to  make  a  disposition  of  the  pn^' 
ty,  in  eCTect.  to  whomsoever  he  would;  for  bf 
could  select  whatever  party  or  parties  be  mf^ 
feel  disposed,  to  be  his  executor  or  execoton, 
and  he  might  make  the  selection  in  order  tint 
others  ml^t  have  the  pnqter^,  to  the  exds- 
sion  of  his  children. 

All  thia  he  might  do  when  no  power  of  ap- 
pointment has  been  given  to  him  directly  in  Dw 
will;  and  DO  such  power  has  been  glvra  nnles 
Intentionally  given  tOiOie^iiriiveftjnaaDer  stif- 
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gMted.  This  teems  {neposteroDB;  and  espe- 
atllj  so  wtaea  we  consiaer  that  the  testator 
giuted  the  power  of  appointmeDt,  in  the  aixtb 
vA  tcMh  aincles  of  hu  vill,  to  his  widow  in 
m  eve,  and  to  his  daogfalers  In  the  other;  and 
fte  gmlB  are  made  in  clear  and  direct  terms. 
IV  coDchnion  is  irresistible  that,  if  the  testa- 
tor had  intended  that  the  sons  shoald  have  ^Is 
power,  the  ^rant  would  have  been  made  In 
eqoally  expbcitand  direct  language. 

Agm,  the  cases  are  Dnmerons,  botb  in  Eng- 
bitd  and  m  this  countrj,  where  the  words 
"penmal  or  Ic^  raptsaentatiTes,"  when  used 
by  a  teatator  to  describe  the  ot^ects  of  bis 
bomtf ,  have  been  constmed  to  mean  natural 
n^namtatives,  and  not  1^1  repreeentatiTes,— 
repnantathrea  in  the  sense  of  next  of  kin,  and 
na  repi«aentatiTes  ia  an  offldal  or  tldnciary 

did  and  leading  cases  of  Bridge  v. 
ilH  8  Bio.  C.  C.  234,  and  Cotton  t.  Cotton, 
S  Bear.  (P7,  the  gift  was  to  certain  devisees,  and, 
m  esse  of  the  death  of  either,  then  to  bis  or  her 
"  legal  lepresentativee. "  And  in  the  latter  case 
one  of  the  devisees  bad  died  leaving  a  will. 
Bat  tbe  Master  of  the  Rolls  held  thai  the  next 
of  kin  in  both  cases  were  entitled  to  take  as  the 
mpmentativeB  intended  by  the  testator.  In 
SttMiv.  (Meg.  1  31jrlne  &  K.  4A5,  the  trnst 
vM  fn-  H.  E.  for  life,  with  remafaider  as  riie 
■luxild  ^>pohit;  and.  in  default  of  appoint- 
moit  m  tmst,  to  transfer  and  assign  the  per- 
■oul  esUvie  to  and  among  such  person  or  per- 
WM  as  wooid  be  the  personal  representativea  of 
X.  K.  These  words  of  distribution  were  held 
nffldent  to  show  that  the  executors  were  not 
Intended,  bat  that  persons  who  could  take  bene- 
flmllj  must  be  the  parties  Intended.  In  Bob- 
iyn  T.  Smith,  6  Sim.  47,  tbe  tnwt  was  for  the 
Bfeofadangbta*,and,  after  her  decease,  to  pay 
Uh  ttnst  moneys  to  siicb  persons  as  she  should 
I?  will  appctot.  and,  in  default  of  appolnt- 
ninit,  10  "  personal  representatives."  The 
next  of  kin  were  regarded  as  the  persons  in- 
■nded.  To  the  same  effect  ialTaftM- v.  Jfitfon, 
I81in.l48.  In  AntiEA  V.  Pafmtfr,  7  Hare.  32S, 
<«1  Kiitg  V.  Oleaveiatid,  4  De  G.  &  J.  477.  a 
duection  tar  a  distribution  among  ' '  l^al  repre- 
■etUatfres  "  was  held  to  mean  tbe  next  of  kin. 
In  a  Orytt^M  Tm»t9,  L.  B.  6  Eq.  689,  a  lega- 

Svaa  given  in  trust  for  a  married  daughter 
rUfe,  with  power  of  appointment,  and,  in 
dc^lt  of  appointment,  to  transfer  the  same 
to  sodi  peraons  as  would  be  her  peraona! 
npRtentatires  in  case  she  had  died  sole  and 
mmarried.  The  vice-chancellor  said:  "It  is 
a  nuit  improbable  thing  that  the  testator 
■uaot  his  dangfater's  executor  or  adminis- 
intorto  take  beneficially."  The  next  of  kin 
[«k  4«  property.  In  BriggtY.  Upton,  L.  B.  7 
(«•  ns,  tbe  mairiaae  setuement  was  in  trust 
for  the  fife  of  the  vme.  witfi  power  of  appoint- 
■Mot;  "and,  in  default  of  such  direction  or 
■Wdntment.  then  upon  trust  to  pay  or  transfer 
■oe  trust  monevs  unto  tbe  legal  representatives 
tbe  nid  J.  B.  in  a  due  course  of  administra- 
^"1^"  It  was  urged  that  these  words,  "  in  due' 
conneofadmini^ration,"  indicated  the  exec- 
J^Jinap  tbe  l«nl  representatives;  but  ibe  Lord 
(^w^  aaU:  "1  do  not  think  that  to  be  the 
BUural  meaning  of  the  words.  The  natural 
■MBitigof  the  words  wonld  be  that  tbe  trus- 
lOoni. 


tees  were  to  pay  it  over  to  those  who,  in  a  due 
course  of  administration,  beneflcially  represent- 
ed him;  and  that,  of  couive,  would  bring  in  the 
statute  with  refnenoe  to  tbe  administration  of 
intestate  estates." 

In  this  country  the  Engllsb  cases  giving  to 
"representative^'  the  aigniflcance  of  "next  of 
kin''  have  been  generaUy  followed.  2  Redf. 
Wills,  78.  Such  DOB  been  particularly  tbe  case 
in  the  State  of  New  York,  where  the.  will  in 
question  was  executed,  and  in  refereaoe  to 
whose  laws,  presumably,  it  was  made. 

The  case  of  Drake  v.  FnU,  8  Edw.  Ch.  870,  is 
a  leading  one  In  that  Btate.  The  bequest  was 
of  personal  property  In  trust  for  the  benefit  of 
nine  children  of  the  testator,  with  this  provi- 
sion: "And  in  case  any  of  my  said  children 
shall  die  after  me  under  the  age  of  twenty-one 
years,  and  leaving  a  child  or  children  bim  or 
ber  survirlog,  then  tbe  share,  portion,  or  inter- 
est of  tbe  cbild  so  dying  shall  go  to  the  heirs, 
devisees,  or  legal  representatives  of  tbe  child  so 
dying."  One  of  the  sons  died  a  minor  and  in- 
testate, leaving  a  widow  and  two  children;  and 
tbe  question  was  whether  the  son's  administra- 
tor took  as  his  letcal  representative,  or  bis  chil- 
dren asbUnextof  kin.  In decidingthc question 
the  court  says:  "And  with  respect  to  tbe  words 
'1^1  representatives,*  if  the  property  trans- 
mitted be  personal  estate,  tbe  persons  oesignat- 
ed  by  ana  answering  to  this  descrip^n  are 
those  who  by  the  Statute  of  Distributions  are 
known  as  tbe  next  of  kin,  and  not  the  execu- 
tors or  administrators  of  the  deceased  child. 
Tbe  testator  doubtless  meant  those  who  should 
take  beneficially  to  themselves  as  owners,  and 
not  in  a  mere  official  or  representative  capacity 
in  the  right  of  a  dcneased  child."  The  two 
gnmdchudren  of  the  testator  were  declared  to 
be  the  parlies  described  to  take  under  the  will, 
and  tbe  mother  of  tbe  children  to  be  entitled  to 
no  interest  in  tbe  property. 

Tbe  case  of  Tillman  v.  Davin,  95  N.  Y.  17, 
fullv  and  clearly  shows  that  the  law  of  New 
Toric  excludes  the  widow  and  husband  from 
the  class  of  "next  of  kin"  in  personal  proper- 
ty, and  from  "heirs"  In  real  estate.  In  that 
case  the  testatrix  save  property  to  her  execu- 
tors in  trust  for  tbe  use  of  ber  husband  during 
life,  and  then  directed  its  division  into  a  num- 
ber of  shares,  each  of  which  she  gave  to  a  ixine- 
ficiary;  and  then  the  will  provided  that  "the 
heirs  of  any  or  either  of  the  foregoing  persons 
who  nun'  ale  before  my  htuband.  to  take  tbe 
share  which  person  or  persons  so  dying 
wouldbavetakenif  living."  One  of  the  persons 
died  in  the  lifetime  of  the  husband,  leaving  a 
widow,  to  whom  by  his  will  be  gave  all  bis 
property.  The  court  held  that  tbe  widow  took 
nothing  by  her  husband's  devise  to  her,  but 
that  his  heirs  took  by  substitution  nndw  tbe 
original  will.  It  was  also  held  that  the  word 
"heirs"  was  to  be  construed  as  next  of  kin, 
which  did  not  include  tbe  widow. 

The  word  "representatives"  has  also  been 
regarded  as  meaning  next  of  kin  in  Brokaw  v. 
Budton,  37  N.  J.  Eq.  185.  In  this  case  the  gift 
was  matleto  the  testator's  sister  "or  to  her  rep- 
resentatives." The  court  aays:  "In  a  gift  of 
personal  property,  where  the  sabstttutes  of  the 
primary  leealee  are  described  by  the  word 
'reivesmtatives,'  those  will  take  who^ave  the 
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r^ht  to  repiesent  tbe  prinuurr  l^atee  as  next 
ofkiniindin-theStatateof  Distnbutioiis,  and 
not  hta  executors  or  administrators." 

But  we  think,  aside  from  the  adjudged  cases 
on  the  subject,  that  the  language  of  the  de- 
scription  of  the  parties  who  are  to  take  the  re- 
mamder  of  the  property  in  question  clearly 
excludes  both  the  executors  and  administra- 
tors of  CorDclius  C.  Davies,  and  bis  legatee  and 
widow.  The  language  is:  "Shall  be  distribu- 
ted and  go  to  the  personal  represeotatiTes  of 
Cornelius  C.  Davies,  who  would  be  entitled  to 
his  personal  estate  according  to  law."  The 
last  words,  we  think,  make  it  clear  that  the 
testator  meant  by  personal  representatives  those 
who  would  be  entitled  to  the  personal  estate  of 
Cornelius  by  right  of  consanguinity;  that  is, 
who  would  be  entitled  by  natural  ri^t — by  re- 
laticHisfaip— by  being  next  of  kin. 

But  It  is  said  that  the  title  to  the  one-^th 
share '  ot  Cornelius  C.  Davies  was  yested  in 
him  as  much  as  the  title  to  the  four  fifths,  and 
consequently  that  he  had  the  right  to  dispose 
of  it  by  will,  as  he  did,  to  bis  wife. 

But  John  M.  Davies,  the  original  testator, 
disposed  of  the  title  to  the  one  fifth  to  tbe  next 
of  kinofC<HiieliuB,aswehaveseen;how,  then, 
could  Cornelius  convey  it  to  another  parly? 
He  had  no  power  of  appointment.  He  had 
only  the  interest  and  income  of  the  one  fifth. 
Thu  Is  as  clear  as  language  could  make  it. 
The  testator  manifestly  intended  to  put  so 
much  of  the  share  of  Cornelius  beyond  the 
leaob  of  his  creditors  in  case  financial  disaster 
should  befell  htm.  There  could  have  been  no 
other  object  in  view  in  regard  to  tbe  one  fifth. 
Tbe  testator  said,  in  effect,  in  bis  will:  Come 
what  may,  so  much  shall  be  saved  from  tbe 
wreck  of  Cornelius's  estate,  for  his  support, 
and  for  tbe  benefit  of  bis  next  of  kin. 

We  tker^ore,  in  antwer  to  the  quaiioru  pro- 
pounded by  the  exeeutortfor  our  advice,  »ay  that 
tk«  pertonal  repreaentatieet  Comelins  C. 
Damm  are  hi*  next  of  kin;  ana  that  the  proper- 
ty in  gvettion  should  be  delivered  to  the  ^end- 
ante  who  are  the  heirs  at  law  of  John  M.  Datnet 
and  the  next  of  kin  of  Corneliuf  C.  Vaviee. 

In  this  opinion  Pardee  and  InHHsla  </'(/'., 
concurred. 

Carpentar.  J.,  dissenting: 

The  testator  disposed  of  tlie  residue  of  his 
property  as  follows:  "Seventh.  It  is  my  will, 
and  1  hereby  direct,  that  all  the  rest,  residue, 
and  remainder  of  my  e^te,  real  and  personal, 
and  effects  whatsoever,  shall  be  divided  in 
equal  portions  among  my  children  who  shall 
survive  me,  and  the  children  of  such  of  them 
as  shall  die  leaving  children,  if  any,  so  that  each 
of  mv  children  wno  survive  me  ^11  have  an 
equal  portion  of  my  estate  if  all  ^all  survive 
me,  or  if  any  shall  have  died  before  my  decease 
witiiout  leaving  a  child  or  children;  and  so  that, 
if  any  of  my  children  shall  have  died  before  my 
decease  leaving  a  child  or  cbildreo,  the  child 
or  children  of  each  and  every  one  who  shall 
have  died  before  my  decease  shall  take  tbe 
share  which  tbe  father  or  mother  would  have 
taken  under  this  my  will,  if  such  father  or 
mother  had  survived  me." 

Clearly  the  lesding  thought  and  intent  in 
tills  section  U  that  Ms  children  shall  share  his 
property  equally,  Thne  is  no  intimation  of  a 
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contrary  intention.   He  Is  careful  to  provl 
that  the  issue  of  each  cbUA  dying  b^ore  I 
own  decease  shall  take  the  snare  which  tl 
patent  would  have  ti^ton  if  living.  He  ft 
divides  the  pioperty  among  his  diildrea  '1 
equal  portions;"  and  then,  to  emphssize  tM 
intent,  be  repeats:  "Sothateachof  mycbOdni 
who  survive  me  shall  have  an  equal  pocti(«<l 
my  estate."  \ 

It  will  be  observed  that  tbe  fift  to  eadi  isd 
every  one  of  his  children  is  in  preciselj  tki 
same  language.  There  is  no  distinction.  11 
one  takes  a  fee,  all  lake  a  fee,  so  far  as  tbssct 
tion  is  concerned.  That  will  be  admitted.  Ik 
court  cannot  construe  tbe  same  langusge  i 
meaning  one  thing  in  respect  to  one  cbikl,  m 
Bometbmg  different  in  respect  to  another.  K 
Uurefore,  such  a  constructim  la  to  imrsil,  I 
must  be  on  accoimt  of  some  other  pmtioB  4 
the  will  which  requires  it. 

The  ninth  section  is  as  follows:  "It  it  nj 
will,  and  I  hereby  direct,  that  four  fifUiB  ol 
tbe  share  of  any  and  every  of  my  sou  itull 
be  paid  to  him  as  soon  as  it  can  be  cooveDioi- 
ly  done  after  my  decease;  and,  as  to  the  » 
maining  one  fifth,  it  is  my  will,  and  I  ber^ 
direct,  that  the  same  be  invested  in  buids  an 
mortgages,  or,  if  it  shall  be  tbought  best  bj  n; 
ezecuuu  and  executors,  in  real  estate;  ud 
kept  invested  for  his  use  during  his  life,  ssd 
that  the  interest  and  income  th«%fo>in  ahilllH 
paid  to  bim  during  his  life,  and  that  oo  bs 
death  tbe  same  shall  be  distributed  or  ^  to 
his  personal  repreeentatlvea  who  wouM  beta- 
titled  to  his  personal  estate  according  to 

The  tenth  section  makes  a  similar  proriMB 
for  tiie  shares  c/t  the  daughters,  except  tbit  the 
proportions  are  reversed, — one  fifth  boag  psT- 
able  presently  to  each  daughter,  and  four  &fuK 
invested  for  her  use  during  life;  and,  at  berd^ 
cease,  and  not  before,  "the  said  four  fifthi  a 
her  share  shall  go  (o  ber  child  or  childrca,  u 
she  shall  leave  any  surviving  her.  sbsre  isd 
share  alike  If  more  than  one.  and  so  ihstlie 
children  of  any  deceased  child  shall  receive  tbe 
share  that  tbe  parent  would  have  been  entitles 
to  if  living ;  and  if  not,— that  is,  if  she  alull  ksn 
no  child  nor  descendant, — shall  be  dlstribtUedv 
her  personal  estate  according  to  law,  or  s>  ihc 
dialf  by  her  will  direct  and  appoint."  hsa  n 
case  any  one  of  his  dauriilers  shrald  die  ifM 
his  own  decease,  and  bdore  the  psyment  to  bet 
of  said  one  fifth  or  before  sud  four  fifths  abtl) 
have  been  invested  for  her  ss  directed,  tbentbf 
direction  is  that  "so  much  of  such  one  flftbor 
increase  as  shall  not  have  been  actually  paid  to 
her,  or  so  much  of  the  amount  herein  dueetw 
to  be  invested  as  shall  not  have  been  ac^^ 
Invested  for  ber  use,  shall  go  and  be  wtiw- 
uted  as  tbe  personal  estate  (h  such  daafAtsr>** 
in  case  of  intestai^,  according  to  theproTi«»i 
of  the  statutes  of  the  Stale  of  New  York 
lating  the  distribution  of  the  persondesWMOt 
intestates,  to  the  absolute  exclusion  of 
claim ,  or  interest  therein,  or  in  any  psrt 
of  any  husband,  as  ber  admlniitntor  or  oner 
wise. 

It  will  be  found  that  the  porlioa  si**^ 
■each  daughter  in  the  seventh  secUoti  is  qMn" 
of  as  "  her  share  "  In  bis  estate  no 
seven  times  in  the  tenth  section.  She  ha*  w 
beneficial  use  of  tbe  whole  shue  duri^  ber 
life;  the  power  of  dinmsing of  ittby  will u n 

Digitized  by  VjOOy  It        1  CoSI- 


CONITELL  V.  Biohmohd. 


411 


given  bts;  and,  in  case  die  makcB  no 
,  it  is  to  be  diq»sed  of  as  her  personal  es- 

DDder  soch  a  will  I  think  it  will  be  admitted 
teadi  daaghter,  in  eifect,  takes  a  fee  Id  the 

' :  portioD  gtren  to  her  by  the  seTenth  sec- 

I  fail  to  diacoTer  enougb  in  the  difference  be- 
ivecn  the  nlDth  and  tento  sections  to  convince 
■B  Unt  tbe  testator  intended  to  deal  less  f  avor- 
Wywith  the  sons  than  with  the  daughters, 
nat  difference  may  be  accounted  for  maini} , 
lliiotentirelv,  1^  bisexUenieanziMy  thateach 
ku^to',  when  married,  sboold  take  hertihare 
■  bersole  and  separate  estate,  and  have  the 

Ker  of  disposing  of  it  to  the  '  'absolute  exclu- 
"  of  any  right  in  the  husband.  In  case  she 
fcib  to  dispose  of  it,  tbe  prorteion  that  it  shall 
'«  diAribated  as  her  person^  estate  is  signifl- 
anx;  be  thereby  recognizes,  not  only  that  tbe 
prDpeity  vests  in  the  daughter,  but  also  that  it 
w  bos,  and  not  her  husband's. 

No  part  of  the  will  indicates  any  want  of  con- 
fldeoce  tn  tbe  sons.  Two  of  them  are  made 
eiecnlon,  and  in  tbe  twelfth  section  the  testa- 
tor speaks  as  follows:  "It  is  mv  desire  that  my 
Ibrcesons  ^uld  carry  on  business  together  In 
wpartnersbip, — believing  that  they  are  well 
eoutitated  wHb  the  blessing  of  God  to  moke  a 
Mroof  sod  prosperous  ^rm,— andln  connection 
iritb  iny  present  partner  and  friend,  Mr.  Oop- 
ril;  and  that  th^  should  continue  the  name  of 
tbe  M  firm  of  John  M.  Davies  &  Co. " 

The  SDgsestion  that  he  intended  to  place  one 
fifdi  d  each  son's  share  lieyond  the  liazards  of 
•wiKii  is  hardly  in  harmony  with  other  parts 
^  tbe  will.  It  may  be  so,  but  he  has  not  said 
w;  and  DO  such  reason  for  vritbhcrtding  payment 
of  tbe  one  fifth  is  apparent,  either  on  the  face 
oftbewlilor  in  the  attending  circumstances. 
B^dn,  if  it  had  been  his  intention  to  give  Init 
i  life  estate  to  his  sons  in  any  portion  of  his 
pnperty,  we  should  expect  to  find,  in  a  will  so 
raldligently  drawn  as  this  is,  tliat  intention 
««sriv  eKpreased.  We  should  not  expect  to 
Bod  tt  inly  by  implication,  and  a  rather  weak 
jnipIicaUon  at  that.  Moreover,  that  construe- 
non  partially  defeats  tbe  leading  intention  of 
wie  win,  by  effecting  an  ultimate  unequal  dis- 
ttibutbn  of  tbe  property. 

But  tbe  nhith  section,  aside  from  tbe  argu- 
"*«  diBwn  from  the  tenth,  may  l»e  fairly  con- 
■(ned  as  1  contend  it  should  be.  Its  object  is 
wt  to  devise  or  bequeath  property,  but  to  fix  a 
toie  for  the  payment  of  legacies  already  given, 
naice  the  testator  speaks  of  "Uie  share  of  any 
>wl  eyety  of  my  sons."  Pour  fifths  of  that 
«sntR  payable  at  bis  decease;  and  on  tbe  death 
*Htbe  legatee  the  other  fifth  is  not  in  terms 
f*2to  bis  personal  representatives,  but  "shall 
w  ratriboted  or  go  to"  them.  They  are  to  take, 
"  purchasers,  for  that  would  make  the 
nimh  lection  to  some  extent  repugnant  to  the 
*^lh.  That  would  limit  a  remainder  upoo 
»  Ift  That  is  allowable  in  a  will,  tbe  re- 
■"""•JMer  taking  effect  as  an  executory  devise, 
J"*™  snch  an  intention  is  clearly  expressed, 
udoohtfnl,  and  tbe  language  wiU  admit  of  an- 
wriatioiiat  otmstraction,  the  latter  should  be 
P^Hied  as  aie  true  one. 
^Wim»  tbe  gift  of  a  remainder  after  a  fee 
be  Rgaided  as  repugnant  and  void.  There 
N  DM  necessarily  any  repugnancy  here,  and  I 


contend  that  the  vrill  should  not  be  so  construed 
as  to  make  one;  neither  should  It  be  so  con- 
strued as  to  reduce  an  estate  previously  given 
in  fee  to  a  life  estate,  unless  such  an  intentlw 
is  clear;  and  I  think  no  such  intention  ^ipears 
in  this  case. 

There  is  no  gift  or  devise  in  this  section  ex- 
cept by  impUcatioD;  and  such  implication  need 
not  be  resorted  to  in  order  to  discover  the  tes- 
tator's intention,  as  that  intention  is  reasonably 
clear  without  it.  Bearing  in  mind  that  tbe  tes- 
tator is  simply  providing  for  the  payment  of  a 
portion  of  a  legacy  previouslygiven,  at  the  death 
of  the  legatee,  there  is  no  difficulty  in  perceiv- 
ing that  by  personal  representatives  he  meant 
those  who  should  represent  or  succeed  the  son 
in  the  ownership  of  the  property.  That  con- 
struction avoids  repugnancy,  does  not  reduce  a 
fee  to  a  life  estate,  and  gives  effect  to  the  tes- 
tator's inlHitkm. 

I  am  aware  ttiat  there  are  deddons  in  Bng- 
land  and  in  this  country  which  hold  OuA  a 
gift  to  personal  representatives  Is  a  gift  to  the 
next  of  kin.  I  have  no  occasion  to  controvert 
this  rule;  but,  like  all  other  arbitrary  rules,  it 
should  be  sparingly  used,  and  never  when  it 
tends  to  defeat  the  intention  of  the  testator. 
But,  as  I  construe  this  will,  tbe  rule  has  no  ap- 
plication to  this  case,  as  here  is  no  ^ft  to  per- 
sonal representatives,  but  a  time  is  named  when 
a  portion  of  a  gift  previously  given  is  payable; 
and,  as  that  time  is  after  tbe  death  of  tne  lega- 
tee, the  testator  naturally  speaks  of  those  wno 
succeed  to  his  rights  in  property-  wholly  per- 
sonal as  peraonaT  representatives. 

In  this  opinion  Qrmiug9r,J.,  concurred. 


Dwight  M.  CONNELL 

V. 

George  J.  RICHMOND. 

1.  Where  land  is  let  "en  aWea,"  after 
the  erops  are  harvested,  and  before  a 
dlviaion  is  inade^  each  party  is  the 
owuer  of  an  undivided  moiety  of  the 
same,  and  is  a  tenant  in  common  with 
the  other,  nnlees  the  contract  contaiDS 
some  special  proTislonttaking  the  case 
out  of  the  general  rule. 

3.  And  where  such  a  contract  provided 
that  theleeeee  should  manage  tbe  farm 
for  the  best  interests  of  both  partiee  ood- 
cemed,  and  should  pay  to  ihe  leuor* 
at  timee  therein  specified,  one  half  of 
the  amonntof  all  aales  from  the  farm, 
the  provision  did  not  take  the  case  out 
of  the  general  rule,  and  the  parties 
are  tenants  in  common;  and  the  les- 
see ooald  not  maintain  an  action  for 
the  alleged  unlawful  act  of  the  lessor  in 
taking  for  bis  own  use.  without  the 
consent  of  the  lessee,  not  more  than  one 
half  of  the  crop  of  oats  raised  on  the 
farm. 

(New  LoDdon^ — ^ Piled  May.  1687.) 

APP£AL  by  plaintiff  'from  a  judgment  of 
the  Ckmrt  of  Common  Pleas  for  New  Lon- 
don County  In  favor  of  defendant  in  mn  action 
for  unlawful  conver^D  and  carr^uway  of 
plaintiff's  oats  by  deftaidan^g„.4j^;;f^^og[e 
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The  portions  of  the  contract  material  to  the 
issues,  and  the  facts,  appear  Id  the  opinion. 

Mr.  Roderick  M.  Doag>lM8i  for  plain- 
tiff, appellnnt; 

Tbw  action  must  stand  or  fall  upon  the  con- 
struction of  this  contract;  indeed,  its  construc- 
tion is  the  only  important  question  in  the  case. 

See  65  Am.  Dec.  187. 

The  intentions  of  men  must  be  ascertained 
by  their  words  and  actions;  and  these  must 
be  understood  in  the  ordinary  aocqitatioD. 

1  Swift,  Dig.  p.  88«.  §  6. 

The  construction  must  be  favorable,  and  as 
near  the  apfiarent  Intent  of  tbe  parties  as  is 
consistent  with  law. 

Shep.  Touch.  88;  11  Vt.  588;  8  Ham.  835; 

3  Shep.  2d8;  8  Conn.  S3;  4  Conn.  10. 

The  construction  must  be  reasonable,  and 
according  to  an  indifferent  and  equal  under- 
standing; and  the  words  are  to  be  understood 
according  to  the  subject  of  tbem. 

1  Swift,  Dig.  p.  227. 

Words  are  not  tbe  principal  things  in  a  con- 
tract, but  the  intent  and  desi;;n  of  the  parties. 

1  Swift,  Dig.  p.  228,  g  8;  Sbep.  Touch.  84. 

Words  may  be  transposed  to  give  effect  to 
an  intent,  where  that  is  evident. 

1  Swift,  Dig.  p.  238. 

The  construction  shall  be  made  upon  the 
whole  contract,  and  not  upon  separate  parts. 

OtTiffletoa  V.  Carroll,  23  Am.  Dec.  96;  Stew- 
art v.  Preston,  44  Am.  Dec.  621;  Watacm  v. 
Kotne,  14  Am.  Dee.  689;  OAapmanv.  OlassfU, 
48  Am.  Dec:  41;  Fostrr  v.  Pettibone,  57  Am. 
Dec.  680;  Shep.  Touch.  84;  16  Johns.  173; 
9  Pick.  433;  18  Pick.  167;  1  Swift.  Dig.  238. 

Where  tbe  words  aredoubtftil,  the  first  thing 
to  be  inquired  into  is  tlie  intent  of  tbe  parties. 

6  Conn.  310;  1  Swift,  Dig.  330. 

Tbe  circumstances  attending  a  transaction 
may  be  called  in,  to  explain  the  nature  of  the 
dealings  between  tbe  parties,  where  they  are 
unbiguous. 

1  Swift,  Dig.  281:  5Conn.  210;  SConn.  190; 

4  Dal.  845. 

InteutloQ  of  the  parties  must  govern  in  tbe 
construction  of  a  contract,  if  it  can  he  collected 
from  the  instrument  and  the  circumstances, 
and  is  not  repugnant  to  some  settled  principle 
of  law. 

Tindall  v.  Conoter,  40  Am  Dec.  220;  Soierts 
v.  Beattv,  21  Am.  Dec.  410;  KenOaaY.  RuauU, 
80  Am.  Dec.  696, 

Obscure  i»rt8  may  be  explained  by  the  parts 
whicb  are  clear. 

WatKm  V.  Blaine,  14  Am.  Dec.  669.  See  also 
Atwood  V.  C<M,  26  Am.  Dec.  657. 

In  construing  contracts,  the  situation  of  tbe 
parties  and  the  subject  of  their  transactiors 
should  be  oonsiderea. 
,  WOaon  T.  Troupe,  14  Am.  Dec.  458. 

The  court  can  make  do  exposition  against 
the  express  terms  of  written  contracts. 

Pendegaat  v.  Maerve,  58  Am.  Dec.  384. 

Whatever  may  be  fairly  implied  from  terms 
or  language  of  an  instrument  is  in  judgment 
of  law  contained  in  it. 

StOehituim  v.  LonL  60  Am.  Dec.  881. 

Plaintiff  and  defendant  were  not  tenants  in 
common.  Tenants  in  common  are  such  as 
hold  by  several  and  dtsUnct  titles,  bat  by  unity 
of  possession. 

2B1.  Oom.  191:  1  Swift,  Dig.  107. 
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Where  personal  property  is  owned  by  serj 
eral  persona  in  common,  all  tiie  owncn  an 
equally  entitled  tothe possession <tf  it;  and  wbm 
one  of  tb«n  is  in  theactoal  poosesakMi,  he  hmti 
rigfat  to  maintain  that  poneaskm  agminA  m 
others. 

8mit!iwortk  v.  Smith.  31  Conn.  853. 

If  the  plaintiff  and  defendant  were  tenaote 
in  common ,  then  the  plniutiff  oould  Jiave  no  le- 
gal right  to  sell  any  produce  from  the  farm 
wKhouttbe  consmt  of  the  defendant. 

Oveatt  V.  BtMge,  7  Conn.  96. 

If,  upon  the  construction  of  this  cootrect,; 
tbe  defendant  was  entitled  to  a  share  of  tbej 
produce  raised  by  the  plaintiff  on  the  farm,  U 
must  be  held  to  have  it  as  rent  "in  kiDd"foij 
tbe  tise  and  occupation  thereof  by  tbe  [daiDliff.! 

Deawr  v.  Rice,  84  Am.  Dec.  388.  i 

The  question  as  to  whether  or  not  the  pertiM 
are  lauolord  and  tenant,  or  merely  owner  audi 
cropper;  and  wh^er  they  are  traaota  in  com-' 
mon  of  the  crops  before  diviaon,  or  wfaetlMr; 
one  or  tbe  other  is'tbe  exclusive  owner. — must! 
be  determined  by  ascertainbgtbe  intentiaai  of  I 
tbe  parlies  as  expressed  in  the  language  therj 
have  used. 

Altoood  V.  Ruekman,  81  DI.  300;  OCant  v. 
yieeoll$,  89  III.  873;  Watlt  v.  Proton,  SSCaL  »;i 
Joknaon  v.  Hoffman,  58  Mo.  504;  Womer  v. 
Abbey,  113  Mass.  855;  G/iajidter -r.  TAurttim, 
10  Pick.  205;  Wallrer  v.  mta,  34  Pick.  101;  | 
Delaney  v.  Root,  99  Mass.  640;  VomdiY.  Dmik, : 
105  Mass.  485.  ' 

'  If,  in  a  contract  for  tbe  cultivation  of  lands 
on  shares,  there  are  clear  words  impoitiiig  a 
present  demise,  or  that  the  occuiufT  is  to  havej 
tbe  exclusive  possession  of  the  bnd.  or  that  he 
is  to  pay  or  deliver  to  the  owner  a  portioD  of  i 
the  crops  as  rent,  the  relation  between  them  is 
that  of  landlord  and  tenant. 

8ai-gent  v.  Courrier,  66  111.  245:  Proul  v. 
Hardin,  56  Ind.  165;  Towntend  v.  Itenbeyer, 
45  Iowa,  670;  HoO^int  v.  Rhodes,  1  QOI  k  J.  \ 
366;  SyTOonOa  v.  HaU,  87  Me.  854;  Woodnf 
V.  Adams,  85  Am.  Dec.  133;  Watlt  v.  Prmton-, 
Dixon  V.  NieeoUs;  Dmwt  v.  Ritx,  and  Wanur 
V.  Abbei/,  supra;  Darling  v.  Ktli^f,  IIS  Hna. 
89;  Wattnon  v.  Bryan.  64  N.  C.  764;  Harriwn  v. 
Rieht.  71  N.  C.  7.  See  also  Taylor,  Land.  4  T.  i 
g  24,  and  note.  I 

If  tbe  owner  enters  and  takes  poaaonrion  of  ; 
the  crops  he  is  liable  In  trespass  or  trover. 

Blake  v.  CoaU,  8  Greene  O[owa),  548;  Ifer- 1 
ner  v.  AlAey,  and  ffoakinav.  mode$,  tupra. 

The  plaintiff's  claim  Is  supported  by  Uwo^in-  I 
ion  of  tbe  late  Chief  Jiutiee  oeymotn'  in  8omer»  . 
V.  Joyce,  40  Conn.  593.  i 

It  Is  obvious  that  the  coutract  may  be  so 
drawn  as  to  be  a  mere  lease,  or.  on  the  otber 
hand,  may  be  so  drawn  as  to  be  a  mere  blriog 
of  tbe  labor  of  the  occupant  Each  ease  mu* 
stand  upon  the  terms  used. 

See  2\ylor  v.  Bradtey,  80  N.  Y.  189,  and 
cases  there  cited. 

Meurg.  S.  S.  Thresher  and  Brown 
Perkinst  for  defendant,  appellee: 

Tbe  1st  and  2d  requests  being  manifttttr 
partly  incorrect,  the  ooart  was  not  hoond  to 
dissect  them  to  ascertain  if  any  put  of  tbaa 
was  correct,  but  midit  wholly  disregmrd  thna. 

MarUmrough  v.  Bmon,  380onn.  54. 

The  parties  were,  under  the  contract,  teevits 
in  common    t^^^g^f^  *^>^ 
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eocnrooo  could  not  maiatain  suit  agaiost  each 
other. 

MmU0h  t.  Bobiruon,  27  N.  H.  563;  Ladd  v. 
JMiMm.  Id.  5S7:  Daitida  t.  Brown,  84  N.  H. 
4B8:  Oatek       Sort,  40  K.  H.  98;  Carr  v. 

Id.  408;  Brown  v.  Lineolti,  47  N.  H. 
m-.  Onatt  T.  Sage,  7  Conn.  99;  Southieorth 
V.  9mitk,  37  Conn.  869.  860;  Tavhr  v.  £mrf- 
iy.  39  S.  Y.  129;  I  Swift,  Dig.  p.  91 :  Somtrt  v. 
Joga,  40  CODD.  593;  Sard  v.  Darling,  14  Vt. 
311 

The  word  "proflts"  ia  often  used  as  a  syno- 
ajm  trfibe woid  ^'IncnaBB,"  and  this  undo^b^ 
cdlj  ii  the  aenae  tn  which  it  was  used  in  this 
iivtniment, 

Webster,  Diet,  ineretm,  note  3;  Putnam, 
Diet  of  Synonyms,  Incream;  King  James's 
Tranal.  of  Bible;  Shakespeare;  and  any  stand- 
aid  Eoglidi  author. 

Parit,  CK.  J.,  delivered  the  opinion  of  the 

This  case  depends  upon  the  construction  to 
be  eiren  to  the  contract  between  the  parties  ati 
to  the  occupancy  "by  the  plaintift  of  a  farm  of 
the  defendant.  '  The  important  portion  of  the 
Cfflitnct  is  as  follows: 

'This  agreement,  made  this  Sd  day  of  April, 
1^  between  Geoive  J.  Richmond  of  tke  first 
(Hit,  and  Dwtoht  M.  Coonell  of  the  second 
put.  wHnessetli  that  the  said  Richmond,  in 
<tmrideration.  etc.,  doth  covenant  and  agree  to 
and  with  the  said  Connell,  to  let  to  bim  on 
ibam  that  nart  of  tbe  farm  (describing  it).  Tbe 
nid  Connell  agrees  not  to  sell  any  bay,  corn, 
or  fodder  of  any  kind,  from  the  farm;  to  man- 
age it  for  the  best  interests  of  both  parties  con- 
Kroed;  and  to  pay  to  said  Richmond  on  the 
fint  dnr  of  Jtuie,  1886,  and  every  two  months 
tbereano-,  up  to  tbe  expiration  of  the  year, 
one  half  of  the  amount  of  all  sales  from  the 
farm.  And,  for  aecnrity  to  the  said  Ricb- 
^foA  for  the  fnlflllment  of  this  agreement, 
ind  tbe  payuient  to  him  in  full  of  one  half  of 
■11  profits  from  tbe  tuna,  cropa,  stock,  hogs, 
ud  poultry.  I,  the  said  Connell,  hereby  pledge 
n/stocli.  consisting  of  one  borse,  six  cows, 
three  calves,  and  two  bogs." 

The  [daintiCF  went  into  possession  of  the 
farm  under  this  ag^ment,  and,  among  other 
■Topi,  raved  a  quantity  of  oats,  a  portion  of 
wbich,  not  exceeding  one  balf,  the  defendant 
took  and  appropriate  to  bis  own  use  without 
the  plainbfTs  consent  It  is  tor  this  act  of  the 
defendant  that  the  plaiuttflf  brings  this  suit, 
1^lBi^ling  it  to  be  illegal. 

The  court  below  ruled  that  the  agreement 
constituted  the  parties  tenants  in  common  of 
tbe  crops,  and  that  consequently  tbe  plaintiff 
could  not  recover.  Thecorrectneeaof  this  ml- 
ioKia  the  question  we  have  toconslder. 

Hie  agreement  commenoes  with  tbe  state- 
ment that  thfe  defendant  agrees  with  tbe  plain- 
liff  to  let  to  him  a  certain  part  of  a  farm  "on 
*hsres."  "Letting  land  on  shares"  is  a  phrase 
veil  undrrstood  among  farmers.  It  means 
that  both  parties  shall  share  equally  in  the 
[Hodnctsof  tbe  land,  to  compensate  the  one  for 
bii  labor  and  the  other  for  tbe  use  of  his  land. 
Inmch  coBM,  oftur  the  crops  are  harvested, 
and  before  adividM  is  made,  each  party  is  tbe 
(xvner  of  an  undivided  moiety  of  the  same, 
a»d  ii  a  tenant  in  common  wltn  the  other,  un- 
lOon. 
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less  tbe  contract  contains  xome  special  provi- 
sion taking  the  case  out  of  the  general  rule. 
There  is  no  such  provision  in  the  present  case. 
It  is  true  tba(,  by  tbe  terms  of  the  contract,  tbe 

Slaintiit  was  "to  pay  the  defendant  on  the  Ist 
ay  of  June,  and  every  two  months  thereafter, 
up  to  the  expiration  of  tbe  year,  one  balf  the 
amount  of  all  sales  from  tbe  farm."  But  this 
provision  imposes  no  obligation  on  the  plaintiff 
to  make  such  mIcs,  except  so  far  as  he  was 
obliged  to  act  "for  the  best  interest  of  both  par- 
ties, and  that  interest  might  not  in  his  Judg- 
ment require  or  allow  such  sales.  A  large 
quantity  of  the  products  might  therefore  remain 
unso]d  at  the  expiration  of  Uie  year,  and  clearly 
the  parlies  would  be  tenants  in  common  of 
these  products. 

Tbe  view  we  have  taken  of  tbe  contract  vir- 
tually disposes  of  the  other  questions  made  in 
the  case,  and  renders  it  unnecessary  to  connder 
tbem. 

Thtre  i$  no  error  in  t/ie  judgment  appealed 

from. 

In  this  opinion  tbe  other  Judges  concurred. 


George  J.  RICHMOND 

9. 

Dwight  M.  CONNELL. 

1.  Where  a  eontraet  to  let  land  "oA 

ah»reB**  (the  lessee  to  tuanage  the  farm 
for  the  best  interests  of  both  the  parties 
ooDcemed)  contains  a'provision  that  the 
lessee  shall  pay  to  the  lessor,  at  stated 
times  therein  specified,  "one  half  the 
amount  of  all  sales  from  the  farm"  and 
"one  half  of  all  proflts  from  crops, 
stock,  pigs,  and  poultry, "the  term  "one 
half**  meOAs  of  all  the  products  of  the 
farm,  and  not  simply  of  the  net  profits. 
3.  The  fact  that  under  such  contract  tbe 

ftarttea  a^e  tenants  in  common  of 
he  crops  until  sold  does  not  affect  the 
rlifht  of  lenor  to  site  for  and  woaver 
hia  share  of  money  reoeived  by  the 
leasee  for  sneh  portions  of  the  crops  as 
were  sold. 

(New  lADdon' — nied  Mar,  UST.) 

APPEAL  byd^endant  from  a  judgment  of 
the  Court  ot  Common  Pleas  for  New  Lon- 
don County  in  favor  of  plaintiff  to  an  action 
for  damages  for  breadi  of  contract.  Affirmed. 

Tbe  questions  raised  appear  from  the  opin- 
ion. The  contract  between  tbe  parties  is  fully 
stated  in  tbe  opinion  of  the  judge  in  tbe  pre- 
ceding case  of  Connell T.  Bie/imond. 

Mr.  Roderick  H.  Don^lass,  for  defend- 
ant, amwllant: 

If  puintifl  and  defendant  are  tenants  in 
common,  or  partners  under  said  contract,  this 
action  cannot  be  maintained  by  plaintiff. 

Somen  v.  Jogee,  40  Conn.  594;  Gen.  Stat. 
Rev.  1885,  p.  467.  %  4;  Loom  v.  Davenport,  10 
Conn.  841. 

Plaintiff  could  not  recover  against  defend- 
ant in  any  action  unless  he  (defendant)  had 
realized  tuoflts  from  said  farm,  cn>p|,  stock, 
hogs,  anif  poultry.  ^.g,^^,  GoOqIc 
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Flaintifl  declared  upon  the  contract;  it  was 
a  material  |Mrt  of  said  coDtract  that  "the  de- 
fendant should  pay  to  the  plaintiff  one  half  of 
all  profits  from  sales  from  the  6uin,  crops, 
stock,  hogs,  and  poultry." 

1  Chitty,  Pi.  pp.  218.  214. 

The  contract  declared  on  in  this  case  is  Indi- 
visible.   It  is  one  entire  contract. 

1  Bwlft,  Dig.  pp.  700,  714;  1  Chitty.  PI.  pp. 
804,  806. 

The  burden  of  proof  was  upon  plaintiff  to 
prove  that  defendant  had  realized  "profits 
from  sales  from  the  farm,  crops,  stock,  hogs, 
and  poultry." 

1  Greenl.  Ev.  p.  86,  §  74;  ftiwr*  v.  IhiuOt, 
18  Pick.  69,  76;  Burnham  v.  AUen,  1  Grav, 
496,  499;  Crovmin^eld  v.  CrovminthMd,  2 
Gray,  624,  639;  Central  BridM  Corp.  v.'BuOer, 
Id.  183. 

Upon  the  legal  construction  of  this  contract, 
defendant  is  only  liable  to  the  plaintiff  for  one 
half  of  the  profits  accniing  from  said  farm, 
crops,  stock,  hogs,  and  poultry,  and  only 
upon  an  action  of  account  brought  according 
to  law. 

1  Bwift,  Dig.  p.  502;  1  Story.  Eq.  Jurisp.  p. 
493.  §466;  L^dv.  Beattie,  »3  Vt  195;  Dar- 
den  V.  Covmr,  1  Jones,  L.  (N.  C.)  310. 

Mmrt.  S.  S.  llireaher  and  Brown  4b 
Perkins*  for  plaintiff,  appellee: 

Defendant's  second  and  third  request  are 
clearly  intended  to  go  together,  and  we  shall 
so  consider  them.  To  put  these  requests  into 
other  language,  for  the  better  understanding  of 
tbem,  l^ey  would  read  as  follows:  "Add 
second,  though  the  court  should  find  that  de- 
fendant had  realixed  profits  from  the  sales  horn 
said  farm,  ^till,  plaintiff  could  not  recover 
wtuit  might  be  found  due  to  him  on  that  ac- 
count, in  this  form  of  acdon;  but,  to  recover 
his  share  of  such  profits,  he  would  be  com- 
pelled to  institute  an  action  of  account  against 
defendant  for  ui  accoimting  of  all  sales  and 
orofitB  aridng  from  sales  from  said  ^m,  un- 
der said  con^ct. 

This  in  substance,  though  not  in  form,  is  a 
motion  in  arrest  of  judgment  for  a  defective 
declaration. 

If  the  declaration  is  defective,  it  is  only  in 
matter  of  form,  and  could  be  taken  advantage 
of  only  by  demurrer. 

1  Swift,  Dig.  "TTe. 

The  complamt  was  brought  upon  the  written 
contract,  which  was  set  out  in  full;  it  claimed 
that,  and  pointed  out  specifically  bow,  defend- 
ant was  indebted  to  plaintiff  under  the  con- 
tract; It  alleged  a  demand  of  tfaedeftadant  and 
a  refusal  of  payment  by  him. 

llie  defendant  pleaded  the  general  issue,  and 
set  up  a  counterclaim.  He  thus  waived  all 
objection  to  the  form  of  the  action. 

fSwift,  Dig.  "TTS;  Btdtey  T.  Km  Beam, 
49  Conn.  894. 

But  the  form  of  action  was  the  proper  one. 

Assumpsit  will  lie  for  a  breach  of  all  simide 
contracts,  whether  verbal  or  written,  exprees 
or  implied. 

1  Swift,  Dig.  p.  S88;  1  Gbitty,  PI.  113. 

Park,  Oh.  J.,  delivered  the  opinion  of  the 
court: 

This  case  grows  out  of  the  contract  which 
we  have  conddered  in  the  last  preceding  case 
SB8 


of  Connell  v.  Siehmond.  We  there  held  that 
the  cODtnuA  cmstituted  tiie  partfea  tenaats  in 
common  of  the  crops  raised  on  the  Carm  leaaed 
by  the  present  plaintiff  on  shares  to  the  jmt- 
ent  defendant.  -By  that  contract  OoDoeli 
agreed  to  pay  Richmond  on  the  latday  of  Juor 
of  that  year,  and,  every  two  months  tbereaftfl* 
to  the  end  of  the  year,  "one  half  the  anaouotol  all 
sales  from-  the  farm."  And  by  a  later  daosr 
of  the  contract  he  bound  himself  to  pay  b- 
Richmond  "one  half  of  all  profits  from  tht 
farm,  crops,  stock,  .hogs,  and  poultry."  Hit- 
suit  is  based  upon  these  provisions  of  the  OM- 
tract. 

The  defendant  claims  that  the  expreasioe. 
"one  half  of  all  profits  from  the  farm."  meaofc 
net  profits,— profits  after  deductiDe  all  ex- 
penses of  {HYKiuctlon.  The  court  below  held 
otherwise,  and  the  defendant  claims  that  the 
court  erred  in  this  ruling. 

Such  a  claim  seems  to  be  entirely  against 
reason  where  laud  Is  leased  upon  duues;  thai 
is,  where  one  party  fumishestbe  labor,  aiid  the 
other  the  land. 

The  labor,  which  is  the  cost  of  productioD. 
is  the  very  thine  which  the  tenant  was  to  fur- 
nish. The  mamfest  meaning  ot  the  cootua 
is  that  the  defendant  was  to  account  to  tbr 
plaintiff  for  one  half  of  all  the  products  of  the 
farm. 

By  the  terms  of  the  contract  the  defendant 
agreed  to  account  to  the  plaintiff,  st  atat&l 
times  during  the  year,  for  one  half  of  all  mon  ! 
eys  received  from  the'sale  of  products.  Tbf 
fact  that  they  were  tenants  in  onmnKM  of  the 
crops  until  sold  could  not  affect  the  right  trf 
the  plaintiff  to  sue  tat  and  reoover  vaiooej  ir- 
cetved  by  the  defenduit  for  such  poitioas  of 
the  orops  as  were  sold. 

And  there  is  nothing  in  the  claim  that  an  at 
tion  of  account  only  would  lie.  When  but 
pcHtion  of  the  crops  was  sold,  the  defeodani  at 
once  held  to  Uie  use  of  the  plaintiff  one  half  of 
all  the  money  recdved  from  such  sale,  wUcfa 
could  have  been  recovered  in  an  action  of  as- 
sumpsit at  common  law,  and  under  our  Prac-  | 
tice  Act  In  an  ordinary  suit  for  the  recovety  of 
money. 

Tlien  it  no  error  in  the  judgment  appoalr! 
from. 

In  this  opinion  the  other  Judgea  concurred 


Elizabeth  M.  KNOWLES 
e. 

William  B.  GBAMPTON. 

1.  The  •ff«r  in  evldeBoa  of  a  ■eetf—  ot 
the  knnaaai  body,  to  show  thiU  tbereare 
no  ribs  in  the  place  described  by  plain- 
tiff (in  an  action  to  recover  for  peraonal 
injuries),  batng  of  doubtfbl  ati]it|ran<i 
offensive  in  its  nature,  and  not  innaelf 
e<rldenee»  the  trial  court  might  well 
exercise  its  discretion  In  rejectinic  it: 
and  matters  of  discretion  are  mC  re- 
viewable by -the  appellate  oourt. 

3.  Ne  admission  or  deelaratloa  bj  the 
fkther  is  admisaiUe  against  the  plain- 
tiff (hie  dangfater),  ia  an  action  the 
danffhter  against  a  third  peraon  Carper 

»"»»*'**'V!fed  by  Google 
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X  That  part  of  a  lett«r  written  by  the 
&ther  of  the  plaiutilT,  acting  by  her 
sathori^,  whl«h  states  the  &ots,— 
Mtt  is  absolute,  and  not  conditional,— 
OH^  be  offered  in  eTldsaee  on  the  trial ; 
battbe  part  of  the  letter  relatlas  to 
the  amount  of  dasiages  which  would  be 
aeeepted  for  the  purpose  of  effecting 
a  aettleHieat  without  suit  is  clearly  in- 
adsdssible.  If  the  unobjectionable 
put  and  the  inadmissible  part  are  not 
dirisfble,  the'Objectionable  part  would 
exclude  the  whole. 

4.  The  PA'ty  offering  the  letter  mast 
limit  bis  offer  to  the  part  to  which  he  is 
entitled,  and  not  offer  the  entire  let- 
ter, and,  if  he  does  not  so  limit  the 
offer,  the  court  is  not  bound  to  dJs- 
criminate  for  him,  and  will  properly  ex- 
elode  the  whole. 

^When  teams  are  passing  along  the 
public  highway  in  the  same  dire(!tion, 
the  rear  taam  may  pass  on  either  side 
ot  the  adT-aaead  tMUU,  provided  there 
is  ample  room;  and  if,  In  attempting  to 

r,  damage  oecors  wltliont  fitnlt  on 
part  of  the  advaaeed  team,  the 
party  attemptinsf  to  pass,  and  causing 
the  damage,  is  Uable  for  the  coxxae- 
qoeneesjand  this  rule  is  equally  appli- 
oble  whether  the  forward  team  is  in 
motion  or  is  for  the  moment  standing 

IId  daaf^erons  ritnations,  ordinary 
case  means  p^eat  cMjre;  the  greater 
tbsdanger,  the  greatw  theoare  required; 
•Dd  the  waat  w  the  degree  of  care  re* 
qaired  may  amount  to  enlpabla  aegli- 
genee. 

'  The  rule  of  law  is,  that  when  both  par- 
ties, by  their  mutual  neglect  to  use 
proper  precaution,  have  eontribatad 
to  tne  b^|nry,  and  when  it  would  not 
lave  occurred  but  Uirough  the  combined 
oe^igeoee  of  both,  no  damages  can  be 
rseovered. 

(Ncnr  Haven  FUed  October  19,  mi.t 

APICAL  by  defeodant  from  a  ]udgm«Dt  of 
tbe  CoQit  of  Common  Pleas  for  New 
Bam  County  in  favor  of  plaintiff  in  an  action 
for  damages  for  personal  injuries.  Affirmed. 

Upon  Uie  trial  it  was  admitted  that  lae  par- 
tict  to  (be  suit  were  living  in  the  town  of  Madi- 
an,  in  Uiis  State;  and  that  on  the  26th  day  of 
^nlj,  1^,  they  had  been  to  church  and  Stm- 
<!■?  Kbool;  and  that  the  accident  occurred  up 
on  Ibe  public  highway  as  they  were  returning 
fmn  oiurcb,  sbout  1  o'clock  in  the  after- 
■mn.  The  Knowles  team,  in  which  the  plain- 
•it  and  her  brother,  Herbert  Knowles,  were 
Tidiiw,  started  from  the  church  first,  and  was 
mm  followed  by  the  Crampton  team,  in  which 
Williui  B.  Crampton,  the  defendant,  Carrie 
Cnmpton,  Catherme  J.  Pickett,  and  Thomas 
Rckrtt  were  riding.  Herbert  Knowles  was 
<i>Mng  Ibe  Knowles  team,  and  Thomas  Pickett 
llKCnnpton  team.  Near  the  dinrch  theroad 
l>e»i»  to  the  wast  at  a  pt^tcaUed  Todd's  Cor- 
w.  As  tbe  Crampton  team  turned  the  craner, 
tbe  Ksowles  team  was  about  eleven  rods  in 
icon. 


advance,  and  slacked  up  almost  to  a  standstill, 
to  ask  a  young  girl  to  ride.  As  the  Crampton 
team  approacbed  near,  the  Knowles  team 
started  forward  again.  Uie  horsa  walking,  and 
bad  proceeded  about  two  rods  when  it  stopped 
to  allow  another  young  lady  to  get  in  andrme. 
As  the  Knowles  wagon  stoppm,  William  B. 
Crampton,  the  defendant,  told  Thomas  Pickett, 
bis  driver,  to  turn  out  and  go  past.  Pickett 
turned  to  the  left,  and,  in  attempting  to  pass, 
the  wheels  of  the  Crampton  wa^n  struck  the 
wheels  of  the  Knowles  wagon,  which  was 
tipped  up  toward  tbe  left,  and  the  plaintiff  and 
Herbert  and  the  seat  of  tbe  wagon  came  to  ^e 
ground  at  the  same  time.  Tbe  plaintiff  was 
assisted  into  ber  wagon  by  the  defendant,  and 
she  rode  borne  sitthig  in  tbe  wagon,  without 
support,  and  on  the  way  stopped  to  take  in  the 
same  young  lady,  and  carried  her  a  portion  of 
the  distance.  The  plaintiff  was  eighteen  years 
old,  and  not  under  tbe  average  size. 

As  to  the  injury  sustaiiwd,  the  plaintiff 
claimed  and  offered  evidence  to  prove  Qiat  she 
was  thrown  from  the  wagon  by  reason  of  the 
carelessness  and  gross  negligence  of  the  de- 
fendant; that  is  falling  she  struck  upon  tbe 
ground,  somewhat  in  the  rear  of  the  Knowles 
wiwon,  where  she  lav  until  assisted  to  her  feet 
and  into  the  Knowles  wagon  by  the  defend- 
ant; that  when  she  reached  Dome  she  bad  to  be 
lifted  out  of  the  wagon,  and  help^  into  tbe 
house,  and  could  not  go  alone;  that  she  was 
severely  injured  by  the  fall,  one  rib  being 
broken  and  two  other  ribs  severely  Injured] 
that  for  a  long  time  thereafter  she  simered 
much  pain;  and  that  she  was  obliged  to  em- 
ploy physicians;  and  that  her  system  received 
a  shock  by  reason  of  the  fall,  wbicti  rendered 
her  incapable  of  doing  any  work,  and  confined 
her  to  her  bed  a  large  part  of  the  time,  both 
day  and  night. 

In  support  of  these  claims  tbe  plaintiff  in- 
troduced tbe  testimony  of  physicians  as  to  tbe 
precise  location  and  character  of  ber  injuries, 
and  testified  herself  to  (be  same  points.  To 
disprove  this  testimony  the  defendant  Intro- 
duced a  surgeon,  who  testified  that  he  examined 
the  plaintiff  a  short  time  after  tbe  accident,  and 
conid  find  no  appearance  of  broken  ribs;  and 
that  the  portion  of  tbe  ribs  descritted  by  the 
physicians  called  by  the  plaintiff  was  not  bone, 
but  cartilage.  wbScb  is  |ufable.  and  which  it  is 
almost  impCMsiUe  to  break  in  a  person  of  tbe 
plaintiff's  age. 

The  defendant,  to  sustain  tbe  testimony  of 
the  surgeon,  and  to  discredit  the  testimony  of 
the  physidana  for  the  plaintiff,  offered  in  evi- 
dence a  section  of  a  human  body,  which  he 
claimed  would  show  the  character  imd  relative 
position  of  the  bone  and  cartilage  constituting 
tbe  human  ribs,  and  the  manner  in  which  the 
bone  and  cartilage  are  jcdned  together  uid 
joined  to  the  breast-bone;  which  the  surgeon 
testified  that  he  bad  cut  from  the  body  of  a 
woman  about  the  size  and  age  of  tbe  plaintiff. 
To  this  exhibit  the  plaintiff  objected,  tbe  court 
sustained  tbe  objection,  and  the  defendant  ex- 
cepted. 

The  defendant  also  offered  in  evidence  a 
letter  written  to  him  by  one  of  the  counsel  for 
the  plaintiff.  (This  letter  is  given  in  the  opin- 
ion.) To  its  introduction  the  plaintiff  objected 
on  the  ground  that  it  ^^i^^^^'^'^lQ^  com- 
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promise,  aod  therefore  was  inadmissible  in 
evidence.  The  court  sustained  the  ot>]eutioD, 
and  the  defendant  excepted. 

The  defendant  offered  to  call  Henry  D. 
Enowles  and  the  plaintiff,  to  show  that  they 
had  authorized  the  writiiifi;  of  the  letter,  but 
the  plaintiff  objected  on  the  cround  that,  even 
if  the  plaintiff  aid  authorize  the  writiufc.  it  was 
still  an  offer  of  compromise,  and  therefore  in- 
admissible. The  coiirtsustainedtbeobjection, 
and  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff 
for  $500  images,  and  the  defendant  appealed 
to  this  court. 

The  charge  of  the  court  is  sufflcieutly  stated 
lathe  opioioD. 

Mr.  C.  K.  Bnah,  with  MeMmrt,  H.  G.  New- 
ton and  ClubrlM  Kleiner,  for  defendant, 
appellant: 

Ad  admission  of  a  fact  is  not  to  be  excluded 
because  it  is  made  with  a  view  to  a  compromise, 
or  connected  with  an  offer  of  compromise. 

thiller  V.  Hampton,  6  Conn.  426;  Harlford 
Bridge  Co.  v.  Oranger,  4  Conn.  148;  1  Greenl. 
Gv.  g  192;  Steph.  Dig.  £v.  8d  Am.  ed.  art.  30, 
Dote  2,  and  authorities  cited. 

That  a  charge  not  called  for  by  the  evidence 
U  error,  see— 

Wilcox  V.  Ghieofio,  M.  dl:  St.  P.  B.  R.  Co.  24 
Minn.  269;  State  v.  Rieulfi,  85  La.  Ann.  770; 
Ward  V.  MeCue,  17  Rep.  91;  WilUt  v.  Or^fon, 
R  &  Nat.  Co.  11  Owg.  357;  8mm  v.  Etan; 
18  Neb.  816. 

Where  the  knguafce  of  the  court,  in  connec- 
tion with  tbe  facts,  mav  have  misled  the  Jury, 
it  is  ground  for  reversal. 

Bis/ting  v.  T/iird  Nat.  Bank,  W  Pa.7»;  Manuf. 
Co.  V.  mirlp,  17  Rep.  871. 

An  instruction  upon  a  point  not  in  issue, 
though  sound  in  itself,  must  not  be  given. 

Wtteaxv.  Chieago,  M.  A  St.  P.  B.  R.  Co.  24 
Mino.  369. 

The  court  should  refuse  to  charoe  an  abstract 
legal  proposition  which  has  no  bearing  up<m 
tbe  case  on  trial. 

mate  V.  Biadfi,  85  La.  Ann.  770;  Ward  v. 
MeCiu,  17  Rep.  91. 

Negligence  is  itself  an  absence  of  ordinary 
care,  and,  without  such  an  absence  of  care  on 
the  part  of  the  defendant,  the  plaintiff  could 
not  iQ  any  event  recover. 

Birge  v.  Oardiner,  19  Conn.  Sll;  Sheann.  & 
Redf.  Neg.  ^  25;  4  Wait,  Act.  &  Def.  658; 
Murphy  v.  Deane,  101  Mass.  468. 

Wnere  contradictory  instructions  are  given, a 
new  trial  will  be  granted. 

Knmolton  v.  Fritz,  SBradw.  221;  Agvirre  v. 
At&eawler,  58  Cal.  26;  Orwen  v.  MeAUiater,  89 
Cal.  S76;  Quinn  v.  Donown,  86  111.  194. 

We  claim  that  the  statute  relating  to  treble 
damages  is  only  intended  to  apply  to  definite, 
ascertainable  damage,  and  not  to  cases  like  the 
present,  where  the  amount  of  damages  is  not 
covered  by  any  fixed  rule. 

1  Suth.  Dam.  p.  826. 

EMfferent  degrees  of  care  and  n^ligence  are 
nctgenerally  recognized  by  the  courts. 

Whart.  Neg.  55  884. 

Burden  is  always  upon  i^intifl  to  show  that 
tbe  injury  is  in  no  degree  attributable  to  any 
want  of  care  on  bis  part. 

JfurpAy  V.  Deane.  101  Mast.  466;  Monongake- 
554 


.  Ct.  of  Ebb.  of  Cohnkctecut.  l^SL 

la  atg  V.  Fineher.  1  Pa.  (L.  ed.)  498;  aOeaL 
Rep.  79.  Ill  Pa.  9. 

It  was  not  disputed  that  nJaintiiTs  tnm 
stopped  in  tbe  traveled  track.  Defendant  bad 
a  clear,  undisputable  right  to  turn  out  and  drift 
past.  If,  while  doing  ao,  plaintiff's  wagoa 
backed  against  him,  it  ia  clear  matter  of  uw 
that  he  was  not  liable. 

Le  Sairon  v.  Joiiin,  41  Mich.  818;  Jo^%  t. 
Le  Baron,  44  Mich.  160;  Stroim  v.  Whit^. 
41  Conn.  560. 

To  refuse  a  new  trial  on  the  ground  that  no 
injustice  has  l)eeb  done,  it  must  cleailj  appear 
that  such  is  tbe  case. 
SkidvMre  v.  Clark.  47  CtMin.  90. 
Me»»rt.  J.  H.  Whiting  and  JF.  MaKeni^ 
for  plaintiff,  appellee; 

The  only  proper  evidence  would  be  that 
expert  witnesses;  and  that  tbe  defendant  bad, 
fully  as  be  wished. 

Jaecha  v.  Davi»,  84  Md.  204;  Cemme%weal& 
V.  Wilatm,  1  Gray,  887. 

Dr.  Lewis  could  have  been  asked  as  to 
whether  or  not  his  opinion  was  baaed  opos 
actual  measurement,  but  oonld  not  introdiice 
the  party  measured,  or  any  part  of  faer,  aian 
exbn}it. 

Gommonweatfh  v.  8t»rtivan(,  117  Mass.  1S8; 
Commonwealth  v.  Broan',  121  Mass.  69. 

Tbe  letter  was  clearly  {nadroissible,  iikI 
would  have  been  so  if  writteu  by  the  plaiotilf 
herself. 

Stranahan  v.  Boat  Baddam,  11  Conn.  507; 
Home  Ifu.  Co.  v.  Baltimore  War^uee  Of. 
C.  S.  527  (2S  L.  ed.  868);  WhiU  t.  Old  Dom» 
ion  Steame/tip  Go.  102  N.  Y.  660. 

Mr.  McKean  was  authorized  merely  to  niske 
the  offer  for  Mr.  Enowles.  The  stslemeaty 
are  those  of  the  attorn^,  and,  as  audi,  iood- 
missible  as  against  the  plaintiff. 

Greenl.  Ev.  g  186;  Murray  v.  CJurn,  18* 
Mass.  92;  Gay  v.  Batea,  90  Mass.  268;  Haiiigy. 
DonneUjf.  12  Gray,  861. 

Even  thoufA  certain  sentences  removed  fiw 
their  context  "may  not  be  strictly  correct,  yst, 
taking  tbe  whole  charge  together,  it  isextnao- 
ly  improbable  that  the  jury  was  misled." 

CitjfBankfa  App.  1  Conn.  (L.  ed.)  285,  SNew 
Eng.  Rep.  549,  54  Conn.  269;  Murt^  v.  SetSe. 
130  Mass.  880. 

Tbe  language  claimed  by  the  defendaotii 
his  third  reason  of  aiq>eal  to  be  errooeoosisoo 
stronger  than  that  lued  In  many  wdl-oomid- 
ered  cases. 

Avegno  v.  Hart,  25  La.  Ann.  285;  Pbeter  t. 
Qoddard.if)  Me.  64;  State  v.  Morrie,  47  Odqil 
179:  Freeh  v.  PhUadelpliia,  W.di  B.  B.  R.iO  Md. 
674;  Lewie  v,  BaUimore  db  O.  R.  ^.  Cb.  8S  Md. 
688; .Austin  V.  NewJerMifS.  R(h.4»  N.T.75: 
Daviea  v.  Mann,  10  Heea.  &  W.  645;  Aidiqrv. 
London  S  2f.W.  S.  R.  Co.  L.  K  I  Apa  Csfc 
754;  Mat  V.  New  York  A  N.  B.  R.  A  G9.fi 
Conn.  808;  Nolan  v.  New  York,  NS.dEB. 
R.  Co.  1  Coon.  (L.  ed.)  112. 1  New  Eng.  Rap. 
826,  58  Goon.  461. 

An  erroneous  charge  entirely  inappUcaUe  to 
the  case  cannot  be  ground  for  a  new  trjal. 

If  the  charge  In  accordance  with  pUinliir) 
second  request  is  error,  it  is  one  whidi  seew 
prevalent  throufchout  New  England. 

Brxwke  v.  Hart,  14  N.  H.  807; v. 
dard,  40  Me.  64;  Ooodmn  v.  Avery,  S60oaB. 

Digitized  by  Google  ' 


iw:. 


Ehowles  v.  Crahptoit. 


417 


Lomjoy  v.  Dotan,  10  Cash.  ^5;  Bigeloie  v. 
A!«d,  51  Me.  335. 

Tbe  pfatintifl's  ninth  request,  which  is  not  ob- 
feded  to,  «bows  what  tras  meant  by  plaintiff's 
nmfliaBd  fifth  requests.  The  only*  natural 
neaninc— the  only  sjfoiflcance  consifltentwith 
tbe  whole  diaree — is  that  no  extraordinary  care 
TU  required  of  the  plaintiff. 

Bern  V.  Houtatonlc  R.  R.  Co.  10  Conn.  566; 
DaU^Y.  Ntmeiek  A  if.  R,  R.  Co.  26  Conn.  601; 
Breananv.  Fair  Haven  &  W.  R.  R.  46  Coon. 
ti4:8teeUv.  Burkliardt,  104  Mass.  68;  Patrick 
T.  PaU,  117  Mass.  297;  Grigja  v.  Fkeheiutein. 
U  Sfinn.  S1-9S;  Wyandotte  v.  IfA/fe,  18  Kau. 
191;  IKesfcrn  Union  Td.Go.v.  Byter,  ZCoV  141- 
159;  NolanY.  New  York,  N.  H.  <£  H.  S.  R.  Ch. 
1  Conn.  (L.  ed.)  112,  1  New  Eng.  Rep.  826,  63 
CODQ.  461. 

IWc  was  no  error  in  charging  in  accordance 
with  the  plaintiff'a  loith  request. 
BafAwM  T.  Oreenwoodt  Tvrnp,  Go.  40  Conn. 

m 

Tbe  defendaot's  first  request  was  clearly  im- 
proper. If  given  it  would  have  entitled  the 
plaintiff  to  new  trial. 

Baltimore  d  O.  R.  K  Co.  v.  Boteler,  88  Md. 
Been  v.  Howatonie  R.  R.  Go.  10  Conn. 
^;  Baldwin  v.  Greenwooda  Tamp.  Co.  tupra. 

The  charge  ^ven  errs  in  favor  of  the  defend- 
ant.  in  not  requiring  tbe  negligent  handling  to 
betbatof  the  plaintiff  or  someone  for  whose 
acts  she  was  responsible. 

iMiMORT.  N.  T.  Vent.  dhB.  R.  R.R.Go.m 
N.  Y.  n.Dalfyv.  Norwieti  <fe  W,  R.  R.  Co. 
28  0onD.681;  Webaterv.  Hudaon  R.  R.  B.  Co. 
88  X.  T.  260. 

"In  actiona  for  personal  Injuries'the  law  does 
not  attempt  to  fix  any  precise  rules  for  the  ad- 
messorement  of  damages,  but  from  necessity 
of  tbe  case  leaves  their  assessment  to  the  food 
sense  and  unbiased  judgment  of  the  jury." 

AUrieh  V.  Potlmer.  24  Cal.  518;  Wheaton  v. 
Sorth  Heaeh  A  M.  R.  R.  Co.  86 Cal.  500;  lUinoii 
C.R.  R.Go.  V.  Barron,  72  U.  B.  6  Wall.  00  (18 
L.  ed.  891);  AOiton  t.  Vhandier,  11  Mich.  542; 
Ftitome  v.  Ooneord  46  Vt.  186;  Mattert  v.  War- 
"11,27  Conn.  300;  Hattin  v.  Chapman.  46  Conn. 
«07;  BtMerry  v.  UmelU,  2  Hilt.  40;  Bateman 
T.  Ooedifear,  12  Conn.  675;  Walktr  v.  Erie  R. 
Co.  88  Barb.  260. 

Tbe  cban;e  in  regard  to  treble  damages  was 
for  tbe  beneOt  of  the  defendant. 

Bnutter  v.  Unk,  88  Mo.  147;  Lobddl  v.  New 
fia{r«nf,  1  Itess.  168;  Swift  t.  Apj^ne,  28 
Mich.  952;  Bateman  v.Cbod^r.ldConn.  675. 

Carpenter.  J.,  delivered  the  ofdnloa  of  tbe 

court: 

Tbe  plaintiff  claimed,  and  offered  evidencs 
inninport  of  ber  claim,  that  two  or  three  of 
ber  ribs  were  broken.  The  physicians  who  tes- 
tified in  ber  behalf  located  the  ribs.  The  de- 
fendant denied  the  claim,  and  further  contend- 
ed that  at  the  place  described  there  were  no 
ribe.  To  support  his  claim  on  this  point,  be 
offered  in  evioence  a  section  of  a  human  body. 
To  this  evidence  tbe  plaintiff  objected,  and 
tbe  conrt  excluded  it. 

We  see  no  necessity  for  evidence  of  this 
character.  It  was  not  In  itself  evideooe,  al- 
tlurag^  it  might  serve  to  illustrate,  and  might 
ptrtdms  MBsist  the  jury  somewhat  in  nndter 
■tuffiDg,  the  expert  testimony.  But  Uxt  that 
1  Con.  B.  H.  B.,  T.  T.  27 


purpose  it  was  hardly  needed,  as  that  testi- 
mony was  reasonably  intelligible  in  itself.  But 
if  not,  the  jury  could  easily  have  been  made  to 
comprehend  it  by  other  means.  The  ezhibtt 
being  of  doubtful  utility,  and  offensive  in  its 
nature,  we  think  tbe  court  might  well  exercise 
its  discretion.  In  matters  of  discretion  the  ac- 
tion of  the  trial  court  is  not  subject  to  review 
in  this  court. 

Tbe  second  reason  of  appeal  is  tbe  rejection 
by  the  court  of  a  letter,  offered  by  the  defend- 
ant, written  to  him  by  tbe  attorney  of  tbe  plain- 
tiff, stating  the  claim,  naming  a  sum  whidi 
would  be  accepted,  and  requestmg  a  settlement. 
Tbe  letter  purports  to  present  a  claim  of  the 
father  of  the  plaintiff  "for  tbe  loss  of  services, 
nursing,  and  doctor's  bill,  etc.,  necessary  for 
his  daughter,"  and  contains  no  intimation  of  a 
claim  In  behalf  of  the  daughter  for  personal 
injuries.  Of  course  noadmisBion  or  declaration 
by  the  father  is  admissible  against  the  plaintiff. 
But  tbe  defendant  offered  to  prove  that  the  letter 
was  authorized  by  tbe  pteintlff,  and  so  was  In 
fact  her  letter.   1'bis  too  was  rejected. 

Tbe  rejection  of  tbe  letterand  the  accompany- 
ing evidence  cannot  he  wholly  vindicated  on 
the  ground  that  it  was  an  offer  to  compromise 
an  existing  controversy.  Tbe  material  part  of 
the  letter  u  as  follows:  "Mr.  Henry  D  Enowles 
has  put  a  claim  which  he  has  against  you, 
into  my  bands  for  settlement.  He  claims  that, 
while  his  children  were  peacefully  driving 
home  from  Sunday  school  last  Sunday,  your 
carriage  ran  Into  nls,  throwing  the  children 
out,  and  fracturing  one  of  his  daughter's  ritw, 
and  otherwise  injuring  ber  so  badly  that  she  is 
now  under  the  doctot^  care,  and  liable  to  be 
so  for  some  time  to  come.  He  authorizes  me 
to  say  that,  whHe  be  does  not  consider  $60  a 
fair  compensation  for  tbe  loss  of  service,  nurs- 
ing, and  doctor's  bill  etc.,  necessarv  for  his 
daughter,  yet,  to  avoid  any  further  difflculty, 
be  will  be  willing  to  accept  that  sum  as  fiDl 
compensation." 

That  part  of  the  letter  which  states  the  facts 
Is  absolute,  not  conditional.  It  is  not  expressly 
stated  to  be  without  prejudice,  and  nothing  in 
U  Justifies  the  inference  that  It  is  a  concession 
for  tbe  mere  purpose  of  a  compromise.  That 
part,  aside  from  the  remaining  portion,  would 
have  been  admissible  if  the  defendant  had 
chosen  to  offer  it.  But  It  is  oUierwise  with 
that  part  relating  to  the  amount  of  damages. 
There  Is  a  concession,  and  it  is  cleu'ly  sts^ed 
to  be  for  the  purpose  of  effecting  a  settlement 
without  suit.  Tbat  is  clearly  inadmissible. 
The  whole  letter  was  offered  in  evidence — that 
part  as  well  as  tbe  other.  If  it  was  not  divis- 
ible, tbe  objectionable  part  would  seem  to  ex- 
clude tbe  whole.  If  divisible,  tbe  defendant 
should  have  offered  only  that  part  which  he 
was  entitled  to,  as  that  might  have  been  re- 
ceived and  the  other  excluded.  Instead  of  lim- 
iting his  offer  to  the  admissible  part,  and  slating 
the  purpose  for  which  he  offered  it,  he  in- 
sisted upon  bis  right  to  have  tbe  whole,  not 
stating  tbe  objert  K>r  which  he  wanted  it;  leav- 
ing it  open  to  the  inference  that  it  was  the  ob- 
jectionable part  that  he  wanted,  and  that  solely 
for  the  panose  of  affecting  the  amount  6t 
damages.  'Rie  court  was  not  bound  to  die- 
criminate  for  him,  but  properly  excluded  the 
whole.  .  GoOqIc 
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The  court  charged  the  Jury  as  follows: 
"VThen  teams  are  passing  along  toe  public  high- 
way in  the  same  directioD,  the  rear  team  may 
pasB  on  tither  sideof  the  ad  ranee  team,  provided 
there  ia  ample  room;  and,  if  in  attempting  to 
pass,  damage  occurs  without  fault  no  the  part 
of  the  advance  team,  the  party  attempting  to 
pass,  and  causing  the  damage,  is  liab'e  for  the 
consequences."  The  third  reason  of  appeal 
alleges  that  this  charge  was  erroneous:  first,  on 
the  ground  that  it  was  not  applicable  to  the 
case;  and.  second,  that  it  imposed  upon  the  de- 
fendant a  liability,  without  negligence  on  his 
part  The  rules  which  govern  attempts  to 
drive  by  others  going  In  the  same  direction  are 
equally  applicable  whether  the  forward  team 
is  in  motion  or  is  for  the  moment  standing  still; 
BO  that  the  first  objection  fails.  Tbe  second  is 
equally  groundless;  for  the  jury  were  fully 
charged  on  the  subject  of  negU]ii;ence,  and  were 
distinctly  told  that  negligence  was  essential  to 
tbe  defendant's  liability. 

The  court  charged  the  jury  that  "contribu- 
tory neglijiencc,  to  be  a  defense,  must  have 
contributed  to  produce  the  injury,  and  even 
then  the  defendant  roust  have  been  in  the  ex- 
ercise of  ordinary  care."  This  is  excepted  to. 
As  an  abstract  proposition,  divorced  from  the 
facts  of  the  case,  and  the  context.  It  may  be  er- 
roneous. Taken  in  connecUoD  with  the  respec- 
tive cUms  of  the  parties,  it  is  not  difllcult  to 
discover  tbe  meaning  of  the  court.  The  sup- 
posed negligence  of  the  plaintiff  consisted  in 
stopping  just  ahead  of  the  defendant,  and  it  was 
claimed  that  the  defendant  was  negligent  in 
driving  by.  The  court  doubtless  intended  to 
say  that  the  defendant  must  use  such  care  as 
men  of  ordinary  prudence  would  use  udder  the 
circumstances.  In  view  of  the  plaintiff's  situ- 
ation, admitting  that  she  was  there  negligently, 
and  that  tbe  defendant  knew  it,  he  was  certain- 
ly required  to  use  reasonable  care  not  to  injure 
her.  In  dangerous  situations  ordinary  care 
means  great  care;  the  greater  tbe  danger  the 
greater  the  care  required;  and  the  want  of  the 
degree  of  care  required  may  amount  to  culpa- 
ble negligence.  In  a  crowdt^d  city  a  man  may 
negligently  leave  the  sidewalk  and  walk  in  tbat 

gart  of  the  street  devoted  to  the  use  of  carria^; 
ut  that  will  cot  justify  the  driver  of  a  carnage 
in  wantonly  driving  against  him.  In  such  cases 
there  ia  manifestly  a  limit  to  the  defense  of  con- 
tributory negli^ucc;  and  tbat  limitation  the 
court  hftd  in  mmd.  It  is  not  necessary,  how- 
ever, to  vindicate  the  charge  wholly  on  that 
ground:  for,  taken  in  connection  with  what 
precedes  and  whut  follows thesentence  quoted, 
we  think  tbe  jury  were  not  misled.  The  jury 
bad  just  been  told  that  theplaintiS  must  provp. 
not  only  negligence  by  the  defendant,  but  also 
"that  the  injury  was  not  cansed  in  whole  or  in 
part  by  his  own  negligence."  And  immediate- 
ly after  they  were  tbldthat,  if  tbe  plaintiff  "was 
carelessly  and  negliReotly  run  into  by  tbe  de- 
fendant, and  injured,  without  any  act  on  her 
part  contributing  to  the  injury,  your  verdict 
will  be  for  tlie  plaintiff."  And  again:  "The 
law  is  so  that  when  both  parties,  by  tlieir  mu- 
tual neglect  to  use  proper  precaution,  have  con- 
tributed to  the  injury,  and  when  it  would  not 
have  Occurred  but  through  the  combined  n^ll- 
gonce  of  both,  no  damages  can  be  recovered." 

There  are  in  all  nineteen  reasons  of  appeal, 
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the  others  of  which  present  several  questions  of 
minor  importance.  None  of  tbem  however, 
altlioogh  alluded  to,  are  strenuously  insisted 
on.  We  deem  it  unnecessary  to  coa^dtr  them 
in  detail.  It  is  snfficient  to  say  tbat  in  none  of 
them  do  we  find  any  reason  for  giaoiing  anev 
trial. 

TAere  is  no  error  in  V(£  jitdgmeiU  eompiainH 
of.  and  a  new  trial  it  not  granted. 
In  tills  opinion  tbe  other  Judges  incurred. 


George  U.  BEEGHER  «(  ux. 

V, 

darwood  M.  BALDWIN  et  aL 

1.  In  Actions  on  the  eovanant  against  ia- 
eombnuioes*  the  plaintiff  will  recover 
actual  damage**  sustained.  If  the 
plaintiff  is  avieted*  causioK  ft  total  feil- 
nre  of  consideration,  he  will  recover 
the  valae  of  the  land  at  the  time  of 
eviction,  provided  he  baa  p&id  the 
purchase  money.  If  the  purchase 
money  has  been  partially  paid,  be  will 
recover  the  amoant  paid,  with  inter- 
est, not  exceeding  tbe  value  of  tbe  land. 
The  eoasideration  faaving  been  paid, 
if  the  purchaser  remove  tbe  Inenoi- 
branee,  he  will  recover  the  amoant 
paid,  not  exceeding  the  valne  of  the 
land.  If  the  purchaser  pays  nothing 
towards  the  removal  of  the  incum- 
brance, and  is  not  evicted,  his  recovery 
is  limited  to  nominal  damages.  In  ap- 
plying these  general  rules,  care  will  be 
taken  in  each  case  to  do  no  injusfciee  to 
either  party. 

2.  Where,  by  the  orlg^lnal  eontr»et,  the 
plaintiff  parchaaed.  and  the  defond- 
ant  sold,  mortg^aged  prsmiaes  as 
though  they  were  fk^ee  f^m  Inciua* 
branee*  the  contract  providing  that  tbe 
purchase  money  should  be  paid,  and 
the  incnmbrance  removed,  wbm  the 
deed  should  be  given;  but^  tbe  plalatif 
being  naable  to  pa^  tbe  purchase 
money  in  full,  a  ehanc*  was  made,  in 
the  form  of  the  transaction  only,— a  i 
change  wholly  for  the  benefit  of  tbe 
plaintiff, — the  parehase  money  to  be 
used  for  the  double  purpose  of  extin* 
pstsUni;  tbe  mertgam  mn  tbe  land 
and  the  plaintifTs  debt  for  pnrehase 
moniy  to  the  defendant;  bat  tbe  land 
depreciating  in  value,  and  the  plaintiff 
refusing  to  complete  the  payments,  the  i 
property  was  sold  under  a  foreelos- 
are. — the  plaintiff  ooald  recovw,  in  an 
action  on  the  oovraiant  against  fneom- 
branoes,  at  most  but  iwmlnal  damages. 
But  where  the  ctofendants  plead  a  set- 
off of  tbe  notes  given  for  tbe  pwebaM 
money*  which  exceed  the  valne  of  tbe  | 
property  at  tbe  time  of  eviction,  this  I 
aet-off  is  a  ftill  answer  to  the  plaintiff's 
demand;  for,  as  these  claims  arose  in 
the  same  transaction,  and  are  so  eon- 
nneted  that  one  is  the  considerafcicm  for 
the  other,  there  can  be  no  difficulty  in 
allowing  the  one  tobe  need  in  reduction 
of  the  ot^er^^a^dll^^^y^ara^  of  Limi-  j 
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tations  has  no  applicatfoo  to  the  notes 
(or  the  parchase  money  as  a  setoff  or 
reooapment. 

a.  As,  by  the  real  contract  between  the 
parties,  in  equity  at  least,  the  evietion 
was  the  necessary  eonseqnenoe  of 
plaintiff's  fihilnre  to  pay  the  purchase 
moDey,  and  whatever  loss  she  sustained 
resulted,  not  from  the  breach  of  the  oov- 
«iant9,  but  from  the  depreciation  in 
value  of  tbe  estate  purchased,  she  can 
hare  no  recoverr  either  on  the  cove- 
nants ai^inst  incumbraooes  or  on  the 
covenant  of  warranty. 

(Now  BrnTm—^FUeA  Deoember  SB,  18B7.) 

CASE  reserved.  JvdgmenA  for  €U^endant» 
adnaed 

Action  upon  the  coveDaDts  cootained  in  a 
watimoty  deed  from  the  defendants  to  tbe  plain- 
tiff £.  Louise  Beecher,  brought  to  the  Saperior 
Court  for  New  Haven  County. 

Tbe  facts  are  stated  in  tlie  opinion. 

Mmn.  Clark.  Svran,  *  Boilers*  and 
iftnra.  Doollttle  ft  Bennett,  for  plaintiffs: 

Tbe  plaintiff  is  entitled  to  a  judgment  upon 
eiiber  of  the  covenants  in  controversy,  at  her 
declioo. 

SUHing  v.  Peet,  14  Conn.  866. 

Upon  tbe  covenant  of  wHronty,  tbe  plain- 
tifTa  measure  of  damages  is  the  ^ue  of  the 
land  at  tbe  date  of  eviction. 

SttrUaq  v.  Put,  14  Conn.  245. 

The  i^ntiff  is  entitled  to  recover,  as  dam- 
ages for  tbe  breach  of  tbe  covenant  aminst  in- 
combrsQces,  the  purchase  money  wbicb  she 
haspaid,  with  iDtersst  thereon. 

£«Ii9v. Ajn«r.48C!oDn.  139.  SeeSWashb. 
Rnl  Prop.  5th  ed.  680;  Jenkint  v.  Bopkiiu, 
8  PfelL  846;  Chapd  v.  BvU.  17  Mass.  218. 
See  also  Blandiard  v.  Bait,  1  Qray,  195; 
IPi^  V.  WUion,  85  N.  H  229,  285;  Paitert&n 
V.  Stewart,  6  Watts  &  S.  627;  Dimmiek  v. 
IjiAieood,  10  Wend.  142;  Uoj/d  v.  Quinby,  5 
Ohio  St  26S:  King  v.  Jr«rr,  6  Ohio  156;  Utew- 
itrt  T.  Drake,  9  N.  J.  L.  189:  Weddo  v.  Long, 
7  Johns.  ITS. 

Tbe  right  of  action  on  the  covenants  cannot 
be  aiferted  or  controverted  by  the  introduction 
of  parol  testimony  showing  the  covenantee's 
knowledge  of  an  outstandinfi  incumbraace,  or 
allcring  or  varying  the  express  covenant  con- 
tafoedTn  the  deed. 

'BaSbard  v.  Norton,  10  Conn.  423;  TVwutfnd 
Wdd,  8  Mass.  146;  Barlow  v.  Thomaa.  15 
Pick.  66;  S/wrrv.  Andrew,  6  Allen.  420;  Earle 
V.  De  WiU.  Id.  620;  Howe  v.  Walker.  4  Gray, 
3tB;  JaAiuon  v.  Waiter.  60  Iowa,  315. 

"It  is  true  tbe  grantee,  while  tbe  prior  mort- 

gse  remained  only  an  incumbrance,  might 
ve  discharged  it  if  be  htui  possessed  tbe  pe- 
cuniary ability,  and  thus  saved  himself  from 
CTicdon;  but  then  so  might  the  grantor:  the 
grantee— wbether  able  or  willing,  or  not — was 
ID  no  way  bound  to  do  it,  and  had  a  rigbt  to  ex- 
pect Uiat  the  grantor  would  do  it;  while  be  (the 
grantor)  was  bound  to  do  it, — bound  by  the  ob- 
ligatioD  of  bis  express  covenants." 

Uagi  V.  Quinbtt,  6  Ohio.  336.   See  also,  to 
the  same  p^nt,  MiOer  v.  Halteif,  14  N.  J.  L. 
48;  Stewart  v.  Ih-ake,  0  N.  J.  L  148;  Burk 
V,  Oemente,  16  Ind.  183. 
1  Cora. 


Tbe  interference  of  equity  to  restrain  tbe 
collection  of  tbe  purchase  money  should  Ije  re- 
fused when  the  purchaser's  knowledge  and  , 
the  slate  of  facts  continue  to  be  the  same  an 
they  were  at  the  date  of  tbe  conveyance,  unless 
tbe  vendor's  nooreiddence  or  insolvency  is 
shown. 

Rawle,  Gov.  Tit.  683,  688;  TouTigman  v. 
Linn.  68  Pa.  418;  Murphy  v.  Hiehardmn,  28 
Pa.  293;  Lights  V.  8  Pen.  &  W.  447; 

Woodrufv.  Bunee,  9  Paige,  448;  Wimberg  v. 
Sekicegeman,  97  Ind.  680;  AUen  v.  Thornton, 
61  Ga  595;  Befeld  v.  WoodfiOk,  68  U.  S.  22 
How.  818(16  L.  ed.  850);  &rbaeh  r.  Gray,  8 
Watts.  497;  WOaon  v.  Ooehrani  46  Pa.  280;  S. 
a  48  Pa.  107.  See  also  Waike  v.  Cooper,  24 
If  isB.  208,  282. 

A  mere  general  inability  to  pay  debts  does 
not  constitute  insolvency. 

Rogere  v.  Thomm.  20  Conn.  82;  Millard  v. 
WdtaUr,  1  Conn.  (L.  ed. )  278. 8  New  Eng.  Bep. 
642.  64  Conn.  416. 

Tbe  covenahts  in  the  mortgage  back  from 
tbe  plaintiff  to  tbe  defendants,  of  tbe  premises 
conveyed  by  tbe  warfanty  deed  of  Murch  II, 
1878,  do  not  operate  to  preclude  tbe  muinte- 
nance  of  an  action  on  tbe  covenants  of  the  ab- 
solute deed,  either  by  way  of  estoppel  or  rebut- 
ter, or  to  prevent  circuity  ofactfon., 

Bttbbard  v.  Norton,  10  Conn.  432;  Smi&i  v. 
CanneU,  82  Me.  125;  Brown  v.  Staptea,  38  Me. 
497;  Bdgnee  v.  Siecena.  UN.  H.  38;  Sumner 
V.  Barnard.  12  Met.  461. 

Tbe  defendants,  in  tbe  absence  of  any  evi- 
denre  of  the  plaintiff's  insolvency,  have  no 
greater  rij^bts  in  equity  uptm  diese  notes  than 
tbe  law  gives  them. 

Courts  of  equity  must  adjiist  tbe  rights  <tf 

garties,  according  to  the  coodidoos  which  the 
tatute  of  Limitations  imposes. 
Ang.  Lim.  21-26;  Pbrnam  v.  Brooke,  9  Pick. 
343;  Phalenr.  Clark,  19  Conn.  421;  ^dger 
V.  Badger,  69  U.  8.  2  Wall.  94  (17  L.  ed.  888). 
See  also  Pendleton  v.  Taylor,  77  Va.  580;  Walker 
V.  8mUh,  8  Yerg.  341. 

The  rule  is  fully  established  that  the  Stetute 
of  Limitations  operates  against  a  demand 
equally,  whether  ft  be  sued  upon  or  brought  in 
by  way  of  setrofl. 

Aleop  V.  A'iehota.  9  Conn.  857,  865;  T^ler  v. 
Boyee.  185  Mass.  560;  TurnbuU  v.  Stroheeker,  4 
McCord,  m-.Nolin  v.  BlaekweU.  81  N.  J.  170; 
HarweU  v.  Steel,  17  Ala.  872. 

Meeert.  IngeraoU  A  Stoddard,  for  de- 
feodants: 

It  is  a  well-settled  rule,  in  all  cases  of  this 
class,  that  tbe  court  will  strive  to  give  to  the 
plaintiffs  such  actual  damages  as  tbe  plaintiffs 
have  suffered  by  reason  of  the  broken  covenant 
in  tbe  deed. 

8edg.  Dam.  pp.  585,  174;  Wlieder  v.  Sohier, 
8  Cusb.  319;  Bickert  v.  Snydtr,  9  Wend.  416;  - 
BartfordAS.  0.  Co.  v.  MiUer.  41  Conn.  180; 
WiUaoa  v.  WiUeon,  25  N.  H.  229;  LooaUt  v. 
Bedel,  JI  N.  H.  74;  Rawle,  Cov.  Tit.  4th  ed.  p. 
284,  note  1;  Byrnee  v.  Rifh.  5  Gray,  518. 

If  we  admit  that  tbe  agreement  and  under- 
standing between  the  parties  would  not  be  a 
bar  to  this  action,  stiU  we  claim  that,  at  the 
time  Mrs.  Beecher  refused  to  pay  her  notes, 
and  until  tbe  foreclosure  and  eviction  of  the 
pkiintiffs,  or  until  the  plaintifib  paid  uid  mort^ 
gage  to  Tate  College  iwhl9^,iiff«^^S0*^le 


420  Nbw  England  Repobtbb — Sup. 

the  plaints  could  recover  only  nominal  dam- 
ages. 

9     Davit  T.  Lyman,  9  Conn.  349. 

The  rule  m  damages  is  the  amount  paid  to 
remove  the  incummnce;  and  if  notfalnK  was 
paid  (as  in  the  case  at  bar),  the  plaintiff  can 
anlr  recover  oraninal  damages. 

Mitehat  V.  Statu,  4  Conn.  613;  8edg.  Dam. 
p.  189; Rawie,  Cot.  Tit. 4th ed.  p.  288-£A«p v. 
Bemer,  48  Conn.  129. 

The  rule  of  damages  in  Connecticut,  under 
the  fourth  count,  Is  the  value  of  the  land  at  the 
time  of  eviction. 

Sterling  v.  Peet,  14  Conn.  264. 

As  plaintifts  refused  to  perform  their  part  of 
the  agreement,  they  are  not  entitled  to  recover. 

Beid  T.  ^ekt,  27  Ohio  St.  3a5;  Pitman  t. 
Conner,  27  Ind.  887;  Fitzer  v.  Fitzer,  29  Ind. 
46S;  Blood  v.  Witkint,  43  Iowa.  567;  2  Suth. 
Dam.  p.  290. 

The  defendants  are  entitled  to  recoup  their 
claim  on  the  plaintiffs'  notes  {Avery  v.  Brown, 
81  Conn.  898);  nor,  under  such  circumstances, 
can  the  plaintiffs  avail  themselves  of  the  Statute 
of  Limitations.  * 

"Not  only  does  the  bringing  of  an  action 
stop  the  operation  of  the  statute  as  to  a  proper 
matter  of  set-off,  but  it  also  seems  that  it  re- 
viTes  a  claim  which  is  actually  barred  out, 
which  Is  the  proper  subject  of  recoupment  In 
the  actiocv  as  damages  growing  out  of  the  same 
transaction," 

Wood,  Lim.  Act.  p.  603,  and  cases  there 
cited. 

PhaUn  T.  Gtark,  19  Conn.  421. 

Under  the  facts  in  thla  case,  the  plalntifr 
oqght  to  be  treated  as  a  grantee  without  ever 
having  paid  the  purchase  money,  and.therefore, 
not  ratitled  to  recover. 

Harper  v.  J^fHe$,  5  Whart.  36;  Carver  v. 
Lauthain,  88  Ind.  538;  Wyman  v.  Ballard,  12 
Mass.  801:  Hardy  v.  N^wn,  27  He.  580;  Zent 
v.  Pieken,  54  Iowa,  535;  Beid-v.  Syekt,  37  Ohio 
St.  285:  Wett  v.  We^.  76  N.  C.  45;  Moak  v. 
Jahnaan,  1  HUl,  100:  KeUy  v  .DuMi  Ohvreh,  2 
mil.  105;  Baldwin  v.  Munn,  2  Wend.  405; 
Kianev  v.  Wattt,  14  Wend.  88;  DumUv.  WH 
•on,  OBarb.  487;  Mellon't  Appeal,  82  Pa.  131; 
CopelaTidv.  Oopeland.  80  Me.  446;  Pitman  v. 
Conner,  27  Ina.  387;  Sumner  v,  Ttarnard,  12 
Met  459;  Rawie,  Cov.  Tit.  4th  ed.  p.  288,  and 
cases  there  dted;  2  Suth.  Dam.  p.  290. 

Plaintiffs  gave  defendants  tbdr  mortgage 
deed,  with  covenant  of  title,  under  the  same 
coodttions  and  incumbrances  that  the  defend- 
ants' deed  was  ^ven;  and  the  plaintiffs  are  lia- 
ble to  the  defendants  by  virtue  of  said  cove- 
nant 

Lockmod  v.  Sturdetant,  6  Conn.  878;  Hub- 
bard  T.  Norton,  10  Conn.  433. 

The  plainUfEs  are  estopped  by  their  acts  and 
dedantionB  from  claiming  damages  in  this  ac- 
tion. 

Brown  v.  Whe^,  17  Conn.  854;  Kinney  v. 
Fbmtworth,  Id.  856;  Dyer  v.  Gady,  20  Conn. 
568;  Smith  v.  Leieia,  24  Conn.  024. 

The  case  of  Smith  v.  Lewie,  aupra,  has  many 
circumstances  similar  to  the  case  at  bar. 

Pretton  v.  Mann,  25  Conn,  118;  Smith  v. 
Smith,  80  Conn.  Ill:  isw  v.  North  Canaan,  38 
Conn.  402:  Ba*er  v.  Orinendm,  87  Conn. 
148. 
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Ca.Fp«ntaF»  (A,  delivered  the  opinion  o( 

the  court: 

The  facts  of  this  case,  stripped  of  immateriil 
mattera,  may  be  briefly  stated:  Tlie  defendaMs 
were  the  owners  of  some  real  estate  wliidi  wad 
heavily  morts^aged  to  Yale  College.  They  ioU| 
a  portion  of  it,  «ub1ect  to  the  mortgage,  to  the 
plaintiff,  for  813,500.  It  was  understood  that 
the  mortgai^  was  to  be  removed  from  that  poi- 
tion  sold  to  the  plaintiff,  so  that  abe  was  to 
have  a  clean  title.  The  transaction,  lioweverJ 
took  another  form.  In  Maich,  187S,  tbe  pUis 
tiff  paid  $2,600  of  the  purchaae  moiMy,  n- 
ceived  a  warrentv  deed  of  tiie  imiiiiaBS  coo- 
taining  the  usual  covenants,  and  mortgaged 
the  same  premises  to  the  defeodaoCa  to  aecurr 
the  balance  of  the  purchase  money.  It  ns 
arranged  between  toe  collie  and  toe  defesd- 
ants  that  the  purchase  money,  when  paid,  wmi 
to  be  applied  in  put  payment  of  the  faicnB-| 
brance;  and  that  the  college  was  to  qttltdaimi 
its  interest  in  thepremisea  to  the  i^ntiff.  Tbej 
plaintiff  knew  of  the  incumbrance  at  the  tinM,j 
and  of  the  arrangement  by  which  it  was  to  bC' 
extinguished,  wie  failed  to  pay  the  balaoct| 
of  the  purchase  money;  cMiseqnaitly  ttie 
cumbraoce  was  not  removed,  ajid  she  Ad  doI. 
acquire  a  complete  title. 

Tale  Colt»e,  at  the  instance  of  one  of  the 
defendants,  rorecloeed  its  morteago,  the  fore- 
closure taking  effect  early  in  Hay.  1878,  and 
evicted  the  plaintiff.  The  property  at  thai  time! 
was  worth  but  $6,500.  being  several  tfaoosand' 
dollars  le&s  than  tbe  unpaid  portion  of  the  par  i 
chase  money.  Tbe  plaintiff  declined  to  jw;  | 
her  notes,  stating  that  she  "shonld  be  obl^Rd; 
to  give  up  the  laM  and  kwe  what  ahe  bad  pato.", 

In  Febmaiy,  1885,  this  suit  was  brougbL , 
The  complaint  is  In  four  counts.  A  demurrerj 
was  filed,  which  was  sustained  as  to  the  flnt 
and  second  counts,  and  overruled  as  to  the  tbird 
and  fourth.  The  answer  to  the  third  sod' 
fourth  counts  denied  the  material  allegations. 
The  defendants  also  pleaded  a  seiroff  and  filed 
a  cron-complaiDt  The  third  oonnt  is  on  tbe 
covenant  against  incumbrances,  and  tbe  fboitb ' 
is  on  the  covenant  i  f  warranty. 

The  plaintiff  claims  that  she  ia  entitled  to  a : 
Judgment  on  either  count  at  her  election;  Uh  i 
defendants  claim  that  she  is  entitled  to  recover ; 
on  neither. 

In  actions  on  the  covenant  against  inoom-  i 
brances,  the  court  wUl  enrteavw  to  give  to  the  I 
plaintiff  the  actual  damage  sustained  by  tbe  j 
breach  of  tbe  covenant. 

If  tbe  plaintiff  is  evicted,  and  there  is  there- 
by a  total  failure  of  consideration,  be  will  re 
cover  the  value  of  the  land  at  the  time  of  tbr 
eviction,  provided  he  has  paid  the  pnn^ase 
money.  If  the  purchase  money  has  been  par 
tialty  paid,  be  will  recover  the  amount  paid, 
with  Interest,  not  ezoeeding,  however,  the  value 
of  the  land.  Tbe  consit^i^oo  having  been 
paid ,  if  tbe  purchaser  removes  the  incnmoiance. 
the  rule  of  damages  is  the  amount  paid  for  thai 
purpose,  not  ex(«pding  the  value  of  tbe  land. 
If  the  purchaser  pavs  nothing  towards  tbe  r^ 
moval  of  the  incumbrance,  and  is  not  evicted, 
be  will  recover  only  nominal  damages. 

These  are  tbe  general  rulea ;  In  applying 
them,  however,  care  will  be  taken  In  eacscaw 
to  do  no  injustice  to  either  par^. 
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The  leadiog  {nindple  is  to  give  effect  to  the 
itt)  inlaitlon  of  the  parties.  Botii  parties  in- 
tend that  the  title  aball  vest  in  the  pnrdiaaer. 
If  the  Tahie  Increases,  he  baa  the  boieflt  of  it; 
if  it  decreases,  he  bears  the  loss.  To  secure  to 
him  the  one,  and  sublect  him  to  the  other,  the 
rule  has  been  adopted  to  limit  the  damages  by 
thsTBlneof  the  land  at  the  tlmeof  tbeeWctioo. 
Tbos  it  will  sometimes  happen  that  he  will 
KcoTer  more  than  the  coDsideration  paid,  and 
■ometiiDes  leas.  To  give  the  sellCTthe  buieflt 
of  an  increased  value,  or  to  reqidie  him  to  bear 
the  loss  of  a  depredaUon,  wonid  be  a  perretalon 
of  the  f  undamatal  principle  on  wbidi  the  rule 
nsu. 

Id  the  ^wesent  case,  if  the  plaintiff  recovers, 
fle  the  third  count,  the  consideration  raid 
ber.sbe  loaea  nothing  bjthe  transaction,  ai- 
tboo^  the  ravmises  depreciated  in  value  nouiy 
one  baU .  Yet  the  whole  loss  falls  upon  the  de- 
feodsnts.  That  f»onot  be  as  the  parties  in- 
teoded  it.  On  the  other  band,  suppose  the 
properly  bad  increased  in  value  60  per  cent  or 
Biore.  The  plaintiff  then  could  have  paid  her 
notes  and  had  the  benefit  of  the  enhauced 
nine.  We  know  of  no  method  by  which  the 
defeodaais  could  legally  have  defnlved  her  of 
thit  privily.  If  now  it  is  so  that  she  can, 
with  the  aid  of  the  court,  compel  the  defend- 
■ntt  to  bear  the  loss,  there  most  be  some  defect 
dtber  in  the  law  or  in  its  admioistratlon. 

If  the  i^otiff  had  paid  the  cod  ^deration, 
ibe  incambrance  woum  have  been  removed, 
and  she  would  have  had  a  clean  title  accord- 
in;  to  her  contract.  That  is  predsely  what 
the  parties  intended.  It  waa  not  contemplated 
Uuitbe  incumbrance  would  be  removed  m  any 
otlier  manner  or  by  any  other  means.  If  she 
liad  paid,  and  the  aefendanta  had  removed,  the 
iiKuiQbran<%,  her  loss  doubtless  would  have 
bKD  ireater  than  it  now  is;  and  yet  in  ibis  ac- 
tion uiecoold  have  recovered  only  nominal  dam- 
•jCcSi.  In  that  case  It  would  luve  been  very 
dor  that  her  damage  resulted,  not  from  the 
Imach  of  Uie  covenant,  but  from  the  deprecia- 
tion in  the  value  of  real  estate. 

By  the  ori^nal  contract  the  plaintiff  pur- 
cbtied,  and  the  defendants  sold,  the  premises, 
u  though  they  were  free  from  iocumbrance. 
The  contract  provided  that  the  purchase  money 
'Iwwld  be  paid,  and  the  incumbrance  removea, 
vhcB  Uie  deed  should  be  given .  But,  the  plaio- 
tiff  beiDg  unable  to  pay  the  purchase  money,  a 
cIttnKe  was  made,  in  the  form  of  the  transac- 
tion only, — a  change  wholly  for  her  benefit. 
In  nbstance  it  was  still  a  sale  of  the  tatid,— the 
'hole  title, — and  not  merely  an  equity  of  re- 
demption. The  purchase  money  was  to  be  used 
for  the  double  purpose  of  extinguishluj;  the 
■mortgage  to  TaSe  College  and  the  plaintiff's 
nwrtgaee  to  the  defendants.  It  waa  wholly 
lier  faun  that  it  was  not  so  used.  It  resulted 
frnn  her  failure  to  perform  her  agreement. 
!>be  deliberately  violated  her  cootracl,  and  now 
■ceks  to  take  advantage  of  her  own  wrong  to 
the  prejudice  of  the  defendants.  Having 
*nnfEed  them  once,  she  now  virtually  insists 
Oat  dw  has  thereby  acquired  a  right  to  inflict 
upon  them  a  further  wnmg. 

Sap^pose  the  transaction  had  been  in  form 
vhit  It  really  was  in  substance— a  sale  of  an 
unincumbered  piece  of  land  for  $13,500.  The 
Pon^tser  paid  f 2,800  and  gave  her  note  for 
IComr. 


$10,000,  secured  by  a  mortgage  of  Ibe  same 
premiaea.  After  three  or  years  the  prop- 
erty so  far  depredated  in  value  that  it  waa 
worth  much  less  than  the  mortgage  on  it;  so 
much  less  that  it  was  more  advantageous  for 
the  purchaser  to  forfeit  the  amoimt  already 
paid  than  to  pay  the  balance.  Now,  let  us  fur- 
ther suppose  that  the  purchaser,  in  this  state  of 
things,  makes  a  claim  on  the  seller  for  the 
amount  of  the  purchase  money  actually  paid, 
with  interest,  would  a  court  of  justice  serlonaly 
entertain  such  a  preposterous  claim?  And  yet 
that  is  virtually  the  claim  presented  and  stren- 
uously urged  in  this  case.  The  only  difference 
is  that  in  this  case  the  form  of  the  transaction 
gives  the  plaintiff  a  naked  right  of  action;  but 
ft  rests  oD  the  purest  technics,  being  entirely 
destitute  of  moit.  The  phdntiff,  therefore,  is 
entitled  to  recover  at  most  but  nominal  dam- 
ages. 

But  the  plaintiff  is  not  entitled  to  recover 
even  nominal  damages.  The  defendants  plead 
a  set-off  of  the  notes  given  for  the  purchase 
money,  amounliog  to  about  $10,000.  One 
thing  may  bu  noticed  in  this  connection  with 
respect  to  these  notes.  They  are  either  valid, 
aubsiBtiDg  notes,  or  they  ute  not.  If  not,  Uiety 
are  not  collectible,  and  would  not  ordinarily  lie 
the  subject  of  a  set-off.  If  valid,  or  if  for  the 
purposes  of  this  case  they  are  to  be  treated  as 
valid,  they  may  be  set  off.  It  is  unnecessary 
to  consider  to  what  extent  tliey  are  collectible 
by  the  defendants;  for  the  plaintiff.  In  claiming 
to  recover  substantial  damages,  proceeds  upon 
the  theory  that  she  may  require  the  defendants 
to  make  their  deed  good.  Ifshemay,  shcthere- 
by  becomes  obligated  to  pay  her  notes.  As  the 
set-off  assumes  the  validity  of  the  notes,  the  de- 
fendants thereby  impiiedly[admit  their  liability 
on  their  covenants.  In  discussing  the  matter 
of  set-off,  we  shall  assume  the  liability  of  both 
parties — the  defendants  on  their  covenants,  and 
the  plaintiff  on  her  notes. 

As  the  plaintiff  in  no  event  can  recover  to 
exceed  $6,600  and  Interest,  and  the  notes 
amount  to  a  much  larger  sum  than  that,  the 
8e^off  is  an  answer  to  the  plaintiff's  demand, 
unless  the  notes  are  barred  by  the  Statute  of 
Limitations. 

The  statute  provides  for  a  set-off  of  mutual 
debts.  Mutual  debts  growing  out  of  the  same 
auhjeet-matter  have  b^  set  off  aside  from  the 
statute,  especially  in  equity.  The  statute  al- 
lows all  such  debts  to  be  set  off  at  law,  and  ex- 
tends the  equitable  priuciple  to  independent 
debts,  or  debts  growing  out  of  different  trans- 
actions. A  set-off  under  the  statute  was  re- 
fused by  this  court  in  AUop  v.  KiehoU,  9  Conn. 
867,  where  the  debt  chiimed  to  be  set  off  was 
barred  by  the  Statute  of  Limitations. 

By  statute  the  defendant  may  recover  a  bal- 
ance if  his  claim  is  greater  than  the  plain- 
tiff's; but  no  recovery  can  be  had  if  the  debt  is 
barred. 

In  Aterff-v.  Brown,  81  Conn.  888.  the  court 
makes  a  clear  distinction  between  independent 
debts  and  debts  growing  out  of  the  same  trans- 
action. The  former,  if  mutual,  are  I^wer  sub- 
jects of  set-off  under  Uie  statute  The  latter 
mav  be  applied  in  reduction  of  the  plaintiff's 
demand,  without  the  aid  of  the  statute.  In 
this  case  there  would  be  difficulty  in  applying 
Uie  statute,  and  allowing  the  defendant  to  re- 
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coTer  B  balance;  but,  as  these  claims  arose  in 
the  same  ttansaction,  and  are  so  oouDected  that 
one  is  the  ooDs^deratioD  /or  the  other,  there  cao 
be  no  difficulty  in  allowing  the  one  to  be  used 
in  reduction  of  the  other. 

In  Atery  v.  Brown,  tupra,  on  pa^  401,  Ibis 
court  said:  "The  policy  of  the  law  is  always  to 
prevent  unnecessary  htigation;  and  where,  in 
a  pending  suit,  entire  justice  can  be  done  to 
both  of  the  parties  before  the  court,  by  the  as- 
certaiDmeDt  and  set-off  of  tiieir  mutual  claims 
against  each  other,  without  a  violation  of  any 
of  the  settled  rules  or  forms  of  law,  such  set-off 
ought  always  to  be  made."  The  court  also 
quotes  approvingly  from  Parsons  on  Contracts, 
as  follows:  "A  defendant  may  deduct  from  the 
plaintiff's  claim  all  jvat  demands  or  claims 
owned  by  him  in  the  very  same  transaction, 
or  even  in  other,  but  cloaefy-connected,  transac- 
tions." 

Applying  the  unpaid  portion  of  the  purchase 
money  m  reduction  of  the  plaintiff's  demand  is 
but  an  appliration  of  the  principle  that,  if  the 
grantee  fails  to  pay  the  purchase  money, — the 
real  consideration  for  the  deed, — be  is  not  enti- 
tled to  recover  in  an  action  on  the  covenants  in 
the  deed;  certainly  no  more  than  nominal  dam- 
ages. To  such  a  chdm,  when  offered,  in  com- 
mon speech,  as  a  set-off,  but,  more  accurately 
speaking,  by  way  of  recoupment,  the  Statute 
of  Limitations  has  no  application. 

"Not  only  does  the  bringing  of  an  action 
stop  the  operation  of  the  statute  as  to  a  proper 
matter  of  set-off.  Imt  it  also  seems  that  it  re- 
vives a  claim  which  is  actually  barred  out, 
which  is  the  proper  subject  of  recoupment  in 
the  action  as  damages  growing  out  of  the  same 
transaction."  Wood,  Lim.  Act.  p.  602. 
MO 
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"Where  there  are  croas-demaiids  between 
parties,  which  accrued  nearly  at  the  aune  linH^I 
both  of  which  would  be  barred  by  the  statute; 
and  the  plaintiff  has  saved  the  statute  by  Rai^r 
out  process,  but  the  defendant  has  not,  the  dts 
fendant  may  nevertheless  set  off  his  demand" 
Ang.  Lim.  ^  7S. 

It  seems  clear,  therefore,  that,  if  subetantol 
damages  are  recoverable,  the  notes,  as  a  set-off 
or  recoupment,  are  a  complete  defease;  s«l| 
they  are  eqnal^  a  defense  ifonly  nominal  dam  j 
ages  are  recoverable.  Each  party  hnAe  ibei 
contract,  and  each  party  is  techniculy  liaUeiv 
the  other.  One  demand  may  well  c^iKt  tbcl 
other,  so  that  neither  can  recover.  j 

Under  tbe  covenant  of  warranty  the  {daistiffj 
daims  that  she  is  entitled  to  recover  the  vstwi 
of  tbe  land  at  tiie  time  of  the  eviction.  Tbttj 
would  be  the  extent  of  her  recovery  if  sbehadl 
paid  theporchase  m<H)ey.  That  beinKnnpiU.i 
It  would  seem  that  she  would  be  entitled  to  n- 
cover  much  less.  But.  however  ibat  may  be,; 
even  if  we  concede  ber  claim  as  made,  thevt-! 
off  answers  it  fully. 

The  reasons  given  against  a  recovery  on  ibe 
third  countare equally applicaUeto tbe fomtli. 
The  difficulty  with  the  plaintifl'a  whole  case  U: 
that,  by  tbe  real  cobtraot  between  tbe  parties. ' 
in  equity  at  least,  the  eviction  was  the  neces^ 
sary  consequence  of  her  failure  to  pay  tiic  pur- 
chase money;  and  that  whatever  loss  she  ws 
tained  resulted,  not  from  the  bi^MtA  of  tbr 
covenants,  but  from  the  depreciation  in  tiiei 
value  of  the  estate  purchased. 

The  Superior  Court  i$  adeited  to  render  ju^- 
mentfor  the  di^dant». 

In  this  opinion  the  oAer  Judges  coDcnired. 

1  Com. 
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FITCHBURG  R.  R.  CO.,  Appt 

Pab.  Stat  chap.  112,  §g  19B,  198,  Impoa- 
lag  a  penalty  on  any  person  "know- 
ingly without  riKht**  walking  or  stand- 
ine  on  uy  raiuvad  trmeU,  applies 
only  to  socn  acts  when  done  witnont 
eoaaeat  of  the  company;  bat  they  are 
acts  which  may  be  permitted  by  the 
railroad  corporation.  The  rig;ht  to 
maintain  a  private  crossing;  ie  one 
which  the  railntad  might  fcrant,  and  to 
which  it  coald  give  consent.  The  acts 
done  in  assertion  of  such  rlg^ht*  or  in 
vfrtoe  of  such  an  alleged  consent,  are 
act  to  be  treated  as  originally  wroo^- 
ftil,  when  they  have  been  continued 
over  twenty  years,  and  when  the  party 
affected  thereby  has  acquiesced  for  that 
length  of  time.  It  does  not,  however, 
follow  that,  if  one  has  acauired  a  pri- 
vate way  over  a  railroad,  it  is  not  one 
which  he  la  comiieUed  to  exercise  sub- 
ject to  the  superior  right  of  the  railroad 
corporation  to  run  its  trains  as  it  may 
determine  to  be  proper  for  the  general 
businesa  of  Its  road. 

(Fraauio — FUed  Jonuair  4,  18B8.) 

ON  agreed  facts.   Judgment  for  plaintilf. 
Appeal  br  defendaot.  Affirm^. 
The  aCTGcd  statement  of  facts  were  substan- 
tially as  follows: 

The  tracts  of  land  described  in  plaintiff's  dec- 
laistion,  and  the  tract  of  land  between  the 
nine,  owned  by  the  defendant,  over  which 
Aid  ri^t  of  way  is  claimed,  were  owned  by 
one  Rodney  Hunt,  of  said  OntDge,  and  was 
one  contiDUOUS  tract  of  land.  In  1849  the  said 
Hant,  by  deed  of  warranty,  conveyed  to  the 
VeriDont  &  Massachusetts  Railroad  Company 
Uie  trast  of  land  now  lying  between  plaiotiff's 
tvo  tncts  of  land,  over  which  aaid  right  of 
vay  i»  claimed.  The  defendant  Is  now  ^igb^ 
fully  in  possession  of  said  land,  through  con- 
veyance from  said  Vermoot  &  Massachusetts 
Kailroad  Company,  and  the  same  has  been  oc- 
cupied and  used  as  a  railroad  continuously 
since  lS4fl.  In  1874  the  plaiotiCF  became  pos- 
Kssed  of  the  two  tracts  of  land  described  in 
hi"  declaration,  by  a  deed  of  warranty  from 
«M  Patrick  U.  McCuahing.  the  said  McCush- 
mg  holding  title  under  one  Howe,  to  whom 
Mid  Hunt  bad  granted  aaid  tracts,  the  posses- 
ma  of  the  said  Hunt,  Howe,  McCushing,  and 
Turner  being  continuous  and  without  inter- 
niption.  All  of  the  defundant's  acts  declared 
on  occurred  between  1880  and  1886,  and  were 
4lone  upon  its  said  described  tract  of  land  iu  the 
coDitnictioo  and  maintenance  of  its  railroad, 
which  it  was  authorliEed  by  the  law  to  construct 
tod  maintain. 

It  is  farther  agreed  that  the  second  described 
tract  of  land  is  hounded  continuously  on  the 
Mrth  by  land  of  the  defendant  as  set  forth  in 
be  decuration,  and  bounded  continuously  on 


the  south  by  Miller's  River,  f>o  called,  a  stream 
of  water  varying  in  width  from  lOU  to  160  feet; 
and  that  there  is  do  approach  to  said  tract 
either  from  the  east  or  west,  excepting  over  the 
land  and  tract  of  defendant.  That  there  is  no 
bridge  or  other  means  of  getting  over  said  river, 
and  that  the  only  access  Bad  by  the  plaintiff  to 
and  from  said  described  tract  of  land  is  over 
the  land  of  defendant.  The  plaintiff  does  not 
own  any  land,  south  of  said  river,  which  is 
separated  from  the  nearest  public  highway, 
south,  by  a  tract  of  land  about  one  half  mile 
wide,  mostly  covered  with  an  unbroken  forest. 
That  the  plaintiff  and  his  grantors  have  used 
said  right  of  way  openly,  adversely,  and  unin- 
terruptedly for  more  than  twenty  years  prior 
to  the  acts  of  the  defendant  declared  on. 

If  the  plaintiff  is  entitled  to  damages,  it  is 
agreed  that  they  may  be  assessed  at  936. 

Judgment  was  entered  in  the  court  below  for 
plaintiff,  and  defendant  appealed. 

Mr.  George  A.  Tor^»',  for  defendant; 

Where  a  railroad  cuts  off  a  portion  of  land 
from  the  remaining  land  of  the  proprietor,  and 
no  agreement  is  made  regarding  a  passway, 
and  none  Is  ordered  by  the  county  commis- 
sioners, the  whole  toIuc  of  the  land  so  cut  off 
is  Included  in  the  estimate  of  damages  for  the 
land  takeo  by  the  railroad  company  for  its 
right  of  way, 

IVetbry  v.  Old  Colony  &  N.  H.  Co.  108  Mass. 
1:  Tucker  v.  Maasachuaetts  Cent.  B.  R.  Co.  118 
Mass.  546;  Old  Colony  R,  R.  Co.  v.  Miller,  185 
Mass.  1;  Peoria,  A.  <fe  D.  R.  B.  Co.  v.  /Sawyer,. 
71  m.  861;  Wyandotte,  K.  C.  *  .y.  R.  Co.  v:' 
Waldo.70  Mo.62U;iPn«ner  v.  Atchiaon  Union 
Depot  &  R.  R.  Co.  27  Kan.  882;  SlieMon  v.  JftV 
neapolis&St.  L.  R.  Go.  29  Minn.  318;  Far/a  v. 
Witeomin  Gent.  R.  Co.  33  Wis.  418;  HarUhom 
V.  Burlington,  C.  R.  &  N.  R.  Go.  52  Iowa,  618; 
St.  Louia,  A.  <fe  T.  R.  R.  Co.  v.  Anderson,  89 
Ark.  167. 

Where  a  parcel  of  land  is  sold  for  a  specific 
purpose,  and  conveyed  without  reservation, 
the  law  will  not  imply,  in  favor  of  the  vendor, 
a  right  of  way  of  necessity  over  or  through 
such  land,  inconsistent  with  the  object  of  the 
purchase. 

Seeley  v.  Wfop,  19  Coon.  128. 

No  right  of  way  can  be  acquired  by  pre- 
scription over  the  land  and  location  of  a  rail- 
road company,  while  in  use  for  railroad  pur- 
poses. 

Worceater  v.  Wetiem  R.  R.  Corp.  4  664. 

Land  dedicated  to  one  public  use  cannot  he 
taken  for  another  public  use  without  an  Act  of 
the  Legislature. 

UtkeSlu/re  &  M.  S.  R.  Co.  v.  if.  T.  Cent,  dk 
St.  L.  R.  Co.  8  Fed.  Bep.  858;  Houmtonic  R.  R. 
Co.  v.Zeed^H.  R.  R.  Co.  118  Mass.  i»l;Woree»- 
ter  dk  Naihva  R.  R.  Co.  v.  Railroad  Comr$.  118 
Mass.  561 ;  B>9t»n  <£  ]tf.  R.  R.  Co.  v.  Lowell  <fe  L. 
R.  R.  Co.  124  Mass.  868:  Central  City  11.  B.  Co. 
V.  Fort  Clark  B.  R.  Go.  81  111.  528;  Eastern  R.  R. 
Co.  V.  Boston  &  M.  B.  R.  Co.  Ill  Mass.  125. 

To  gain  a  prescriptive  right  to  the  use  and 
enjoyment  of  an  easement  by  a  long  continu- 
ance of  the  same,  it  must  have  been  done  with 
a  knowledge  and  acquiescence  of  him  who  was 
seised  of  an  estate  of  inheritance  as  the  owner 
of  the  servient  estate. 

Wasi'b.  Easem.  p.  Ill;  Dania  t.  NotOi^  U 
East,  872. 
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If  defendaDt  bi  a  tenant  of  the  orl^al  owner, 
tbe  use  of  the  way  since  the  origin  of  said  ten- 
ancy does  not  affect  the  right  of  the  rever- 
aioner:  and,  inasmuch  as  it  does  not  aSect  the 
right  of  the  reversioner,  it  does  not  operate  to 
create  any  prescriptire  right  against  defend- 
ant. 

'  Washb.  Easem.  p.  110;  Bright  t.  WaOcer.  1 
Cromp.  M.  &  R.  211. 

Plaintiff,  in  order  to  have  acquired  a  right 
of  the  location  of  the  railroad,  must  have  con- 
tinuoQsly  violated  the  provisions  of  Pub.  Stat, 
chap.  112,  105-196.  It  is  a  well-settled 
principle  of  law  that  the  direct  violstioo  of  a 
public  statute  gives  no  rights  to  the  violator. 

BrwMine  v.  Maekinto^,  188  Mass.  225;  Oap 
T.  Bott&n  <e  A.  E.  R.  Co.  1  Mass.  (L.  ed.)  468, 
S  New  Eng.  Bep.  240,  141  Mass.  400. 

When  acts  which  are  not  ma^atn Mare  made 
mala  prohilnta  from  public  policy,  it  is  not  ne- 
cessai^,  in  order  to  secures  conviction  for  their 
violation,  to  prove  a  aeienter,  nor  is  it  any  ex- 
cuse that  the  defendant  committed  the  offense 
under  a  claim  of  right. 

Commonteealtk  v.  Sajpnond,  97  Mass.  669; 
Bourigan  v.  Hincell,  110  Mass.  470;  Ommon- 
walth  V.  Wetitwarth,  118  Mass.  441;  Common- 
toealVi  V.  Uhrig,  188  Mass.  492. 

The  cases  in  this  Commonwealth  which  have 
considered  similar  questions  to  the  one  now  be- 
fore the  court  are  Fi^r  v.  New  York  A  N.  E. 
R.  B.  Go.  185  Mass.  107.  and  Qag  v.  Bo$Um  A 

A.  R.  B.  Co.  ttipra. 

Plaintiff  has  not  shown  that  the  railroad 
company  has  unlawfully  interfered  with  the 
same.  The  railroad  company  has  a  perfect 
right  to  use  the  whole  location  for  railroad  pur- 
poses and  for  const  nicttng  the  necessary  tracks, 
Duildings.  and  other  structures  thereun. 

Botion  i^.  L.  Co.\.  Old  Colony  A  N.  B.  Co.  14 
AUen,  444. 

Mmra.  PerklnB  SB  l^mmn,  for  {dalntiff: 

The  affreed  facts  show  all  the  elements  of  a 
prescriptive  title. 

Pub.  Stat.  chap.  132,  g  13;  Blake  v.  Everett. 
1  Allen.  248. 

The  user  of  a  grantee  may  be  tacked  to  that 
of  his  grantor. 

Leonard  v.  Leonard,  7  Allen,  877. 

If  defendant  relies  upon  a  defense  of  per- 
mlssiv©  use  or  license,  it  is  Incumbent  upon  It  to 
prove  affirmatively  thai  the  use  of  the  ease 
ment  was  under  some  license  or  indulgence  in- 
consistent with  the  plaintiff's  claim  of  right 
{Smith  V.  MiUer,  11  Gray,  146),  and  to  rebut 
the  presumption  of  a  nonappearing  grant 
{Barnet  v.  Banna,  18  Gray,  188). 

The  only  statute  touching  this  subject  of 
right  of  way  is  the  f^tatutA  of  1861,  chap.  113-, 
g  100,  re-enacted  in  Pub.  Stat.  chap.  113,  §215^ 
but  it  was  held  in  FUher  v.  New  TorH  A  If.  E. 

B.  R.  Co.  185  Mass.  107.  that  this  statute  did 
not  apply  to  a  private  way. 

Since  1841  tne  county  commissioners  have 
had  power,  when  land  is  taken  for  a  railroad, 
to  establbb  and  order  ways  to  be  laid  out  across 
It  for  the  benefit  of  the  owner  whose  land  is 
taken. 

See  Stat.  1841,  chap.  125,  1,  8;  Gen.  Stat, 
chap.  68,  S40;  Pub.  Stat.  chap.  112,  §  118. 

The  public  may  acquire  a  prescriptive  right 
to  a  highway  across  a  railroad  location. 

Fitehburg  B.  B.  Co.  t.  Page,  181  Haas.  891; 
810 


BotUm  A  A.  B.  R.  Oo.  ▼.  Bo$bm.  140  Mom.  87; 

GommonveaUh  t.  BoUon,  B.A  G.  B.  B.  Co.  ISS 
Mass.  950. 

A  public  right  of  way  is  ceriainlv  man  of 
an  obstruction  than  a  private  right  of  wav. 

Such  crosHDgs  as  are  reasonably  requirea  may 
be  provided      agreement,  i.  e.  gnnt  ot  the 

[>arties. 

BottonO.  X.  Co.  V.  Old GoUmg A K. B.  Co.\\ 
Allen.  444. 

The  Legislature  has  thought  it  necessary  to 
pass  a  statute,  to  prevent  the  acqulsllioo  of 
rights  by  prescription  in  railroad  locations. 

Pub.  Stat.  chap.  112,  g  215. 

A  right  of  way  across  a  railroad  locatioo  losjr 
be  acquired  by  reservation  (.fime*  t.  WofteaUr 
AN.  B.  B.  Co.  105 Mass.  198),  and  Uwm  hvdlv 
be  denied  that  such  a  way  cannot  be  created  I7 
grant.  That  a  railroad  corporation  may,  totbr 
extent  of  its  interest  in  the  owner  of  tbe  land, 
grant  a  private  way  over  ita  road,  ia  nnqner- 
tionably  the  law. 

Oav  V.  Boston  A  A.  R.  R.  Co.  1  Mass.  (L.  ed.» 
468.  2  New  Eng.  Rep.  240.  141  Mass.  407. 

There  is  no  I^al  inconsistency  in  tbe  exist 
ence  of  the  |;>rescriptive  right  of  way  over  s 
railroad  location,  for  prescription  Is  foanded 
on  the  sty)pos{tion  of  a  grant.  Whatever  may 
be  n'anted  may  be  prescribed  for. 

Washb.  Easem.  *  97. 

Twenty  years  of  appropriate  use  Is  suffident 
to  establish  a  public  way  across  a  ndhond,  or 
the  grant  of  a  private  way. 

Oav  V.  Botion  A  A.  R.  B.  Co.;  and  FMtr  t. 
New  York  A  N.  S.  R.  R.  Co.  tvpra;  SmitJi  v. 
New  York  A  N  E.  R.  R.  Co.  1  Mass.  (L.  ed,) 
555,  2  New  Eng.  Rep.  4 12,  142  Mass.  21: 
Wright  V.  Boston  A  A.  R.  R.  Co.  I  Mass.  <L 
ed.)'698,  2  New  Eng.  Rep.  736,  143  Mass.  3M; 
DeerfieW  v.  Coniteetieut  Biter  R.B.Co.2  Mais. 
(L.  ed.)  879,  4  New  Eng.  Rep.  180^44  Mm. 
835,  836;  Hovsaionie  R.  R.  Co.  v.  Wateriurt, 
38  Conn.  101;  Kan*u  Central  R.  Co,  v.  AUen, 
33  Kan.  385. 

Jacktmi  V.  Rutland  A  B.  B.  B.  Co.  26  Vt. 
150,  is  in  conflict  with  the  dedsions  fA  numer- 
ous other  courts. 

See  Blake  v.  Rich,  84  N.  H.  282;  W«Ab. 
Easem.  169, 314;  Lanee'e  Am.  5S  Pa.  16;  Etmnt 
V.  Haefner,  29  Mo.  141;  Alabama  A  F.  B  R. 
Co.  V.  RuTkett.  42  Ala.  88: 1  Redf.  R  R.  347;  Rt 
NeiB  York  A  H.  R.  R.  Co.  v.  Kip.  46  N.  T.  346: 
Wai/itngton  Cemetery  v.  Proepeet  J^rk  A  C.  /. 
R.  R.  Co.  68  N.  Y.  591. 

No  good  reason  seems  to  exiRt  why  tbe  samr 
rule  ^ould  not  apply  where  the  fee  is  hdd  hy 
the  railroad  company.  The  defendant  owned 
the  fee  in  Gay  v.  BntonAA.  R  H.  €b.  1  Mass. 
(L.  ed.)  468,  3  New  Eng.  Rep.  840,  141  Mass. 
407. 

See  Ilousalonie  R.  R.  Co.  v.  Waterbvry,npra. 

The  easement  acquired  is  practically  a  fee, 
and  no  difference  in  the  assessment  of  damajces 
is  made  because  of  the  reversionary  ri^t. 
The  easement  la  only  technically  such;  tot  the 
corporation  acquires  the  right  to  the  land, '  'per- 
manent In  ita  nature,  and  practically  exclu- 
sive. " 

Bemi$  v.  Springfield,  123  Mass.  110, 118. 
A  right  to  cross  a  railroad  is  not  inconsisteai 
with  the  purpose  of  maintaining  a  railroad- 
SouMtonie  R.  R.   Ck>.  v.  Waterimry,  n- 
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It  b  atrictly  a  way  of  necesnty  to  plaictilT, 
ud  not  merely  of  great  coDvenieDce. 

Wtahb.  Easem.  p.  48,  aodcaaescited innote; 
3  Eei>t,  Com.  422;  Leonard  v.  LeonwnL  2  Al- 
leo,  MS;  Brigham  y.  amiih,  4  Gray,  297. 

The  rule  that  deeds  are  to  be  coDstrued  aa 
meaoisg  what  the  language  employed  in  them 
Imports  is  well  eslablisbeu;  but  tbere  ta  an  ex- 
ccptkm  Id  the  constnictioD  of  deeds  Id  the  case 
of  ways  of  necessity,  where,  by  Action  of  law, 
there  is  implied  a  deed  or  grank  to  meet  a 
special  emergency  on  the  grouDds  of  public 
poller,  aa  it  luut  beeo  said,  in  order  that  no  land 
■hould  be  left  inacceBtdble  for  porpoKs  of  cul- 
tivation. 

Carbrty  t.  WiUi$,  7  Allen,  864;  Bandall  v. 
HeLattghlin,  10  Allen,  866;  Buu  v.  Dtier.  128 
Maas.  287,  291;  Leonard  v.  Leonard,  2  Allen, 
MS. 

Hie  landowner  has  Uie  right  to  cross  the 
back,  or  to  go  under  it,  at  reasonable  times, 
ud  io  such  a  manner  as  not  to  interfere  with 
the  OTieratinns  of  the  railroad,  when  a  necessity 
thoeibr  exists,  to  get  to  and  from  the  other 
ortiona  of  his  form,  hia  crops,  and  for  usual 


„  purposes. 
2%ood,  R.  R.  771. 

The  statement  in /Ynfrr«y  V.  Old  Colony  dk  X . 
R.  Co.  IQS  Uaas.  1,  that  the  landowner  has  no 
right  to  cross  the  railroad  to  get  to  and  from 
his  estate,  must  be  ai^lied  strictly  to  the  fads 
of  that  particular  case.  The  court  merely  af- 
finned  the  ruling  of  the  sheiiff,  which  was  that 
tbe  petitioner,  "  having  an  opportunity  to 
mcb  the  highway  without  crossing  the  rail- 
ntd.  had  no  right  so  to  cross." 

The  rule  of  comstractioo—erprmio  itnius  ex- 
cfano  attfl*Af«— shows  that  if  the  deed  was  In- 
tended, In  effect,  to  deprive  the  owner  of  the 
right  of  acceas  to  tbe  south  tract  of  land,  tbe 
land  conveyed  to  tbe  company  would  have 
been  bounded  by  the  river. 

If  there  is  any  evidence  which  would  war- 
lut  the  finding,  it  must  stand. 

Fortgth  V.  Uooper.  11  Allen,  410;  Smiih  v. 
C4>aint,  115  Mass.  888. 

Tbe  finding  is  not  to  be  set  aside  because,  on 
the  same  evidence,  tbe  court  miebt  have  been 
justified  in  finding  otherwise.  The  burden  is 
00  Uk  defendant  to  show  that  tbe  finding  was 
DDmistalutdy  wrong, 

AedT.  Reed,  114  Mass.  872. 

DcToiw,  J.,  delivered  the  opinion  of  tbe 

court: 

The  plaintiff,  and  those  under  whom  be 
claims,  nave  used  a  right  of  way  "  opvoly,  ad- 
versely, and  uniDtemiptedly."  across  tbe  road 
of  defendant,  for  more  than  twenty  years  prior 
to  the  acts  of  defendant  declared  on. 

Tbe  most  important  question  which  the  par- 
ties have  presented  Is  whether  a  private  right 
of  wiy  by  prescription  could  be  acquired,  by 
aa  tnaivulual,  over  the  location  of  a  railrontf, 
nnder  the  statutes  as  they  now  exist  That 
«Dch  a  right  of  way  may  be  acquired  by  reser- 
vation, by  giant,  or  by  agreement  of  parties, 
ii  well  established.  Botton  O.  L.  Co.  v.  Old 
Cubnf  AN.R.(Jo.  14  Allen,  444;  Oay\.  Bo»- 
twAA.B.  K  Co.  1  Mass.  (L,  ed.)  468, 3  New 
£off.  Rep.  240,  144  Mass.  407. 

If  such  a  right  might  be  thus  acquired,  there 
voold  be  nothing  inconsistent  In  bokUng  tiut 


it  might  be  acquired  by  prescription,  and  that 
twenty  years' adverse  usier  would  )>e  evidence  of 
a  grant  thereof.  In  FMier  v.  Neto  York  <£  N. 
B.JR.R.VO.  185  Mass.  107.  It  was  held  that 
Stat  1861,  chap.  100  (Pub.  Stat.  chap.  112, 

?i  219),  which  In  substance  provides  tnat  no 
ength  of  pomession  or  occupancy  of  land  of  a 
railroad  corporation  by  an  abutter  shall  create  a 
right  in  such  land  to  theabutter,  would  not  pre- 
vent him  from  acquiring  a  right  to  a  private 
way  across  the  railroad  a  twenty  yeais*  user 
thereof. 

That  which  tbe  defendant  urges  as  tbe  strong- 
est argument  against  the  plaintiffs  having  ac- 
quired a  prescriptive  right  to  cross  tbe  railroad 
track  is  that,  in  order  to  have  done  so,  he  and 
his  grantors  must  have  coofinuoiislv  violated 
Pub.  Stat.  chap.  11,  195,  108:'and  that 
such  violations  could  confer  no  rights  on  the 
violator.  Section  195,  imposing  a  penalty  on 
any  person  "knowingly  without  right"  walk- 
ing or  standing  on  any  railroad  track.  Is  first 
found  in  Stat.  1858,  chap.  414,  %  4.  Since  that 
time  it  has  been  decided  that,  in  the  case  of  a 
public  way,  a  right  might  be  acquired  b^  pre- 
scription, although  tbe  effect  of  this  section  of 
tbe  statute  was  not  discussed.  Fitehburg  R. 
R.  Co.  V.  I*age.  181  Mass.  391.  Tbere  are  intt- 
matioDS  also,  since  the  Statute  of  1868,  that  a 
private  way  may  be  thus  acquired.  Hay  v. 
Botton  A  A.  R.  R.  Co.  I  Mass.  {L.  ed.)  408,  2 
New  Eng.  Rep,  240,  141  Mass.  407;  H  richt  v. 
Boaton  db  A.  R.  R.  Co.  I  Mass.  (L.  ed.)  688,  2 
New  Eng.  Rep.  725,  142  Mass.  296;  Deerjield 
V.  Connecticut  Rirer  R.  R.  Co.  2  Mass.  (L.  ed.) 
S7».  4  New  Eng.  Rep.  18ft.  144  Mass.  32S. 

The  defendant  also  relies  on  Pub.  Stat.  chap. 
113,  ^  108,  making  it  penal  to  ride  or  drive  a 
horse,  without  consent  of  a  railroad  corpora- 
tion, on  its  road.  lis  contention  as  to  both 
sections  (105,  198)  is  that  rights  cannot  be  ac- 
quired by  prescription  against  another,  or  bis 
property,  by  acts  done  in  violation  of  tbe  ab- 
arAate  prohibition  of  a  public  statute;  that  such 
acts,  where  expressly  prohibited,  are  illegal  in 
their  In(xption  and  continuance,  and  cannot 
become  lawful  as  ngtunst  individual  members 
of  the  public,  however  long  they  may  have 
been  exercised.  It  is  urged  that,  "  when  the 
statute  forbids  anything  to  be  done,  the  right  to 
do  it  Is  not  to  be  granted  or  acquired."  This 
contention,  apparently  drawn  from  the  case  of 
BrookUm  v.  Mackintoth,  188  Mass.  226.  is  there 
applied  to  a  clalni  of  a  prescriptive  right  tode- 
fllc  a  stream  of  water  by  pouring  Into  it  dele- 
terious substances  contrary  to  law,  which  right 
it  was  not  In  tbe  power  of  any  one  to  grant. 
Such  an  act,  for  public  reasons,  is  expressly 
prohibited  to  all.  The  argument  has  no  proper 
application  where  the  act  dune  is  or  is  not  law- 
ful according  as  It  may  have  been  done  by 
right,  or  with  tbe  consent  of  the  party  claim- 
ing to  have  been  injured:  or  as  it  may  have 
been  done  against  right,  or  without  such  con- 
sent. Tbe  acts  forbidden  by  ^§  195,  198,  are 
so  only  when  done  without  consent,  but  they 
could  be  permitted  by  the  railroad  corporation. 
Tbe  rigbt  to  maintain  a  private  crossing  is  also 
one  which  the  railroad  might  grant,  and  to 
which  it  could  rive  consent.  The  acts  done  In 
assertion  of  such  a  right,  or  by  virtue  of  such 
an  alleged  consent,  are  not  to  be  treated  aa 
Ty  wrongful,  when^lbi^^hgv^B^g^j^. 
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tinued  over  twenty  years,  and  when  the  partv 
ailected  thereby  has  acquiesced  for  that  length 
■of  time. 

The  defendant  further  urges  that  it  is  im- 
possible  to  gain  a  right  of  nay  over  a  railroad 
In  actual  operation,  as  the  laws  of  the  railroad 
would  be  subject  to  the  casemeut  of  the  plain- 
tiff, who  might  make  use  of  it  at  bis  own 

Sleasure,  The  case  does  not  requiie  ua  to  de- 
ne the  exact  limits  of  the  right  which  the 
plaintiff  has  acquired.  But  it  aoee  not  follow 
that,  even  if  he  has  an  easement,  it  is  not  one 
which  he  is  compelled  to  exercise  subject  to 
the  superior  rifrbt  of  the  railroad  corporation 
to  run  its  trains  as  it  may  determine  to  be 
proper  for  the  general  business  of  Its  road. 
There  certainly  mar  be  an  easement  which  will 
permit  a  way  to  be  used  only  at  particular 
times  or  seasons,  or  for  particular  purposes. 
As  there  may  be,  by  grant,  a  right  to  cross  a 
railroad  when  the  trains  of  the  corporation  are 
not  passing,  so  8ucb  an  one  may  be  acquired. 

It  is  said  that  the  railroad  has,  under  Htat. 
1874,  chap.  401,  a  right  to  take  lands  for  rail- 
road purposes;  that  "  lands"  iucludes  rights  of 
way;  and  that,  if  plaintiffs'  rights  an*  inter- 
fered with,  his  remedy  ^^Jj?  sppHcation  to  the 
county  commissioners.  This  statute  gives  to 
the  railroad  company  a  right  to  relocate  its  rail- 
road, and,  for  that  purpose,  upon  proper  pro- 
ceedings, to  take  other  laods.  than  tbose  then 
■occupied  by  it;  but  the  case  affords  no  evidence 
that  such  proceedings  were  had,  nor  does  it  ap- 
pear that  the  agreed  statement  of  facts  was  in- 
icQded  to  bring  any  such  question  before  us. 

It  must  be  assumed  that  the  defendant  had 
knowledge  of  ibe  acts  of  the  plaintiff,  as  tbey 
were  open  and  adverse,  altbough  such  know- 
ledge is  not  stated,  in  terms,  in  the  statement  of 
facts.  The  statement  also  fails  to  show  pre- 
cisely what  the  acts  of  the  defendant  were,  al- 
though it  refers  to  them  as  tbose  declared  on. 
These  are,  as  alleged  in  the  declaration  to  have 
been,  the  erection  of  a  fence  across  tbe  way 
used  by  plaintiff,  filling  and  placing  upon  it 
stones,  ties,  gravel,  and  iron  rails,  so  as  to  ren- 
der it  impassable  as  a  horseway,  and  practically 
so  OS  a  footway.  The  statement  finds  that'  the 
acts  done  by  defendant  were  done  "  in  the  con- 
struction and  maintenance  of  its  railroad- which 
it  was  authorized  by  law  to  construct  and  main- 
tain." If  the  meaning  of  this  is  that  tbe  acts 
4lone  by  defendant  were  done  as  n  part  of  the 
necessary  repair  of  its  road,  and  were  appro- 
priate for  that  purpose;  and  that  interference 
with  plaintiff's  way  was  necessarily  incidental 
to  sucui  repair, — there  would  he  strong  ground 
to  argue  that  the  plaioUff  had,  and  could  ac- 
ouire,  no  right  which  interfered  with  this,  and 
uiat  such  a  right  of  the  defendant  was  neces- 
sarily superior  to  any  which  plaintiff  could  have 
acquired.  But  an  examination  of  the  whole 
facts,  taken  in  connection  with  the  arguments 
Hubmitted,  lead  us  to  tbe  conclusion  that  tbe  ob- 
stacle to  the  plaintiff's  way  was  apermanentone; 
that  its  purpose  was  simply  to  deprive  the  [dain- 
tlfl  of  the  use  of  the  way;  ana  that  It  was  in 
DO  other  sense  an  act  done  in  the  maintenance 
of  its  road  by  the  defendant. 

We  have  not  found  it  necessary  to  consider 
whether  the  plaintiff  was  entldea  to  a  way  by 
necessity. 

JvAgment  affirmed. 
«13 


James  C.  EDDY  et  al.,  Ezzs.. 

V. 

Walter  8.  ADAMS.  Admr. 

1.  Pub.  Stat.  chap.  107.^  18.  is  simply  a 
general  ■tatement  of  the  rule  for  the 
running  of  the  Statute  of  Llmitsfctkms 
in  tbe  ordinary  ease,  where  the  eaMs 
person  remainB  administrator  for  two 
years.  The  general  rule  is  more  ■pm.iT 
ical^  stated  in  Pnh.  Stat.  ehap. 

9t  and  neither  sectioD  Is  inconsistcait 
with  or  qualifies  tbe  express  provisioDs 
in  chap.  186.  ^  17,  forcasea  where  the  ad- 
ministrator of  the  maker  of  a  promis- 
sory note  who  has  died  before  the  stat- 
ute has  run,  and  before  suit.  re«gns 
within  the  tno  years,  and  an  admin- 
istrator de  bonu  -non  is  appointed. 
These  provisions  apply  in  terms,  and 
allow  an  action  within  two  years  from 
the  defendant's  giving  bond.  White 
the  special  Statute  of  Limitations  ov^ 
rides  the  general  statute,  it  was  not  ; 
intended  to  bar  an  aetion  by  the  lapse  ! 
of  time  doriaflr  which  it  provides  that  j 
the  administrator  shall  not  be  held  to 
answer  to  a  snit.   Pub.  Stat.  chap.  ISS,  ! 
^  1,  applies  to  an  administrator  de  6onu  | 
non  as  well  as  to  others,  and  is  a  bar  to 
-an  action  prematurely  commenced. 

2.  Where  it  does  not  appear  that  the  es- 
tate had  been  exhausted  in  paying 

S referred  claims,  and  there  was  evi- 
ence  that  there  were  funds  of  tbe  es- 
tate not  inelnded  in  the  iaveatory  or 
account,  and  several  of  the  stuns  paid 
out  were  not  preferred  daimsf  tbe  ac- 
tion is  not  barred  by  Pub.  Stat.  chap. 
136,  8  5. 

(Bristol — Filed  January  i,  1888.1 

ON  defendant's  exceptions.  Overruled. 
The  court  found  for  tbe  plaintiff,  and 
defendant  alleged  exceptions.   The  ftcts  are 
stated  in  the  opinion. 

Mem-s.  John  C.  Coombs  and  John  V. 
Bealt  for  defendant: 

This  action  is  barred      Pub.  Stat  chap. 
186,  g  8. 

All  tbe  evidence  in  this  case  tends  to  show 
that  tbe  entire  estate  was  exhausted  in  tbe  par- 
ment  of  preferred  claims,  which  fact  is.  undtr 
tbe  statute,  in  and  of  itself,  a  substantive  bar  to 
the  suit.  The  only  answer  to  be  sugeested  to 
it  here  la  that  tbe  ntet  should  appear  at  the  set- 
tlement of  tbe  account  io  the  probate  court,  in 
reply  to  which  the  defendant  submits  tbat  tbe 
suggestion  is  in  its  nature  technical,  and  ig- 
nores the  mr>rilorious  fact.  There  is  no  reasoa 
why  the  fact  should  not  be  shown  at  anytime. 

FvUer  v.  ConneUy,  t  Mass.  (L.  ed.)  ©8.  2 
New  Eng.  Rep.  600,  143  Mass.  327. 

Under  the  amendment  of  tbe  Practioe  Art  of 
1888,  chap.  1^,  g  14.  equitable  defense!  are 
open  in  legal  actions. 

The  action  is  barred  by  Pub.  Slat.  chap.  Wl, 
^  1  and  12. 

The  plaintiffs'  testator  did  not  die  uotQ  after 
tbe  time  when  the  defendant  conld  be  sued  oa 
this  claim. 

The  right  of  plalntjA  to  sue  on  claims,  not 
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otherwise  tfFerted,  for  two  veare  after  their  ap- 
pointmeDt,  does  not  extena  the  period  of  de- 
fendant's liabUitT. 

BiU  V.  Milter^  5  Allen,  27;  Aik&n  t.  Morae, 
104  Haas.  277. 

The  defendant  has  urged,  as  a  consequence 
«f  ptamtUra*  cwistnictioD  of  Pub.  8t8t.  chap. 
197.  S  12,  that  it  mi^ht  suBpeod  the  operation 
of  the  xeoeral  statutes  of  limitations  by  and 
■guast  the  estates  of  decedents,  indeflnitelv. 
h  is  true  that  such  cousequeuce  has  been  held 
to  be  no  objection  to  a  true  construclioo. 

dotfup  T.  Gailup,  11  Met.  446. 

But  defeodant  relies  upon  the  language  of 
t'iirf  Jvttiee  Shaw,  in  the  same  case,  for  the 
answer  that  an  unexpected  consequence  to 
plaintiffs,  or  disappointment  to  their  expecta-- 
tions,  is  DO  gronna  for  TaiTing  the  clear  mean* 
in^  of  the  Act. 

The  plaintiffs'  testator  did,  during  his  life- 
time, t»ve  a  period  during  which  he  could 
have  brought  this  action  within  the  extension 
girea  by  cimp.  197,  in  13,  and  without  any  ob- 
jection under  chap.  186.  g§  1.  9, 17,  to  wit,  all 
dar  on  April  7,  lt)86. 

T.  8t4me,  113  Mass.  27. 

Memn.  Morton  A  Jemiimf ,  for  phdn- 
tiffs: 

The  estate  had  not  been  fully  administered. 
In  Older  to  avail  himself  of  the  defense  of  pkne 
nlmitiiitravit,  an  administrator  must  show, 
opon  a  settlement.of  hia  account,  that  he  has 
exhausted  the  whole  of  the  estate. 

Pub.  Stat.  chap.  186,  %  5;  OuAin^  t.  P^eld,  ft 
Met.  180. 

The  action  was  seasonably  brought.  The 
cause  of  action  accrued  to  the  plaintiffs'  testa- 
tor May  28, 1879.  and.  if  both  parties  had  sur- 
Tived,  would  have  been  barred  by  the  provi- 
fflODs  of  Pub.  Stat.  chap.  197.  §  1,  on  or  after 
May  28, 1886. 

Prom  April  7.  1884.  to  April  6,  1885,  the 
whole  period  of  the  administration  of  Boynton, 
the  fint  administrator,  and  from  April  6,  1885, 
to  April  6, 1886,  the  firet  year  of  the  defendant's 
sdministTation.  the  plaintiff  could  maintain  no 
action  upon  his  claim;  his  remedy  was  wholly 

Pub.  Stat.  chap.  187.  §S  1.  9, 17. 

If  then  the  two  yeara.  during  which  the 
right  of  the  testator  to  bring  suit  on  the  note  was 
fnapended,  be  deducted  ^om  the  entire  time 
whadi  had  elapsed  from  the  time  the  cause  of 
actfoB  accrued  until  the  bringing  of  this  suit, 
tbe  rix  years  bad  not  expired  when  the  suit  was 
b»un,  and  the  action  is  not  barred  by  the  gen- 
™  etatute. 

ffiwptv.SAicirfj.SPort.  (Ala.)247:  Plantert 
Bank  v.  Bank  of  Alexandria,  10  Gill  &  J.  846; 
Jonlan  v.  Jordan,  Dudley  (Or.),  182;  Litile  v. 
Prife,  1  Md.  Ch.  182;  Moore  v.  Orock'tt,  10 
Hompb.  36Si  UuitonpiUer  v.  Stoter,  12  Gratt. 
(Va.)  579;  MattinglffY.  Boyd,  61  U.  S.  20  How. 
128  (15  L.  ed.  845);  Wardlaw  v.  Bvaard,  15 
Rich.  (S.  C.)  158;  DougMy  v.  DougJity,  10  N.  J. 
Eq.347;  Montgomery  y.  lierTtandez,  25  U.S.  12 
Wheat.  128  {6X.  ed.  675);  Hanger  v.  Abbott,  78 
U.  8.  6  Wall.  632  (18  L.  ed.  939). 

In  CoOegterv.  Bailey,  6  Gray.  519,  and*S/t«f- 
(tin/  T.  Boane.  7  Gray,  886,  while  the  court 
faoUs  that  InsolTeocy  proceedings  do  not  sus- 
pend tbe  operation  of  the  Statute  of  Limitations, 
oecnne  they  Id  no  way  prevent  the  brining  of 


suit  against  tbe  debtor,  the  fan-  inference  from 
the  language  of  the  court  is  that  tbe  statute 
would  have  ceased  to  run  if  the  insolvency  pro- 
ceedings had  barred  tbe  right  of  action  wnile 
they  were  pending. 

HiU  V.  Phiaip$,  14  R.  I.  98. 

If  the  actton  was  not  barred  prior  lo  the  ter 
mination  of  the  previous  administration  of 
Boynton,  or  if  the  testator,  who  died  April  19, 
18»6,  was  entitled  to  bring  this  action  on  or 
after  April  6,  1886,  then  the  action  is  not  barred 
by  tbe  statutes  of  limitatiou  relative  to  suits 
by  and  uatnst  executors  and  admlniatrators. 

Pub.  ^t.  cbap.  186,  g  17;  Pub.  Stat.  chap. 
197,  %  12. 

The  two  years  given  by  chap.  197,  §  12,  for 
actions  against  executors  and  administrators, 
mean  two  years  during  one  of  which  a  creditor 
could  have  commenced  his  action;  ther  do  not 
mean  two  years  during  neither  of  which  such 
action  could  have  been  commenced. 

Gallup  V.  GaUup,  11  Met.  447. 

Holmes,  </.,  delivered  the  opinion  of  the 

court; 

1,  This  is  a  suit  on  a  promissory  note  made  by 
tbe  defendant's  intestate  May  25, 1878,  payable 
to  the  plaintiff's  testator  in  one  vear,  which 
therefore  would  have  been  barred  by  the  Stat- 
ute of  Limitations  after  May  26.  1885,  if 
the  muher  and  payee  had  both  lived  so  long. 
The  maker  died,  however,  on  March  81,  1884, 
and  one  Boynton  was  appointed  his  admiuis- 
trator.  and  gave  bond  on  April  7.  1884.  If 
Boynton  had  remained  admini»trator,  the  note 
would  have  been  barred  after  April  7,  1886. 
Pub.  Stat.  chap.  197,  §  18;  cbap.  186,  §  9.  But 
Boynton  resisnedt  and  the  defendant  was  ap- 
pointed administrator  de  bonia  turn  on  April  6, 
1885.  The  writ  in  this  suit  is  dated  April  6, 
1887. 

The  defendant  contends  that  Boynton's  resig- 
nation makes  no  difference  in  the  running  of 
the  special  Statute  of  Limitations  in  favor  of 
executors  and  administrators;  that  the  language 
of  Pub.  Stat.  chap.  87,  g  12.  allows  the  action 
to  be  tntnight  only  within  Jwo  years  after  "  the 
grant"  of  letters  of  administration;  and  that 
the  word  "  tbe"  can  only  refer  to  the  original 
grant,  and  thus  that  the  time  within  which  this 
action  could  be  broufifat  ended  April  7,  1886. 
But  we  think  it  perfectly  clear  that  this  section 
is  simply  a  general  statement  of  the  rule  for  the 
ordinary  case,  where  the  same  person  remahiB 
administrator  for  two  years;  that  tbe  general 
rule  is  more  specifically  stated  in  Pub.  Stat, 
cbap.  186,  ^  9;  and  that  neither  section  la  in- 
consistent with,  or  qualifies,  the  express  provi- 
sions for  cases  like  the  present  in  chap.  186, 
§  17,  which  apply  in  terms,  and  allow  an  ac- 
tion within  two  years  from  the  defendant's  giv- 
ing bond.  The  special  Statute  of  Limitations 
overrides  the  general  statute,  and  sometimes 
abridges,  and  sometimes  extends,  the  xKriod  of 
liability.  But  it  cannot  have  been  intended  to 
bar  an  action  by  the  lapse  of  the  time  during 
which  it  provides  that  the  administrator  shall 
not  be  held  to  answer  16  a  suit.  Pub.  Stat, 
chap.  186,  ^  1,  applies  to  administrators  de 
bontt  non  as  well  as  to  others,  and  is  a  bar  to 
anaction  prematurely  commenced.  Therefore, 
on  the  defendant's  contention,  theplajntifEshad 
only  one  day-April  7.  ^^p^llj^^^^ 
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could  bare  sued,  witbio  Itie  iwo  years  from 
Boynton's  giving  bond,  and  by  a  liltle  cootriv- 
aoce  could  have  been  prevented  from  suing  at 
all. 

3.  It  does  not  appear  tbat  tbe  estate  bad  been 

exhausted  in  paying  preferred  claims,  so  tbat 
tbe  action  is  baired  by  Pub.  Stat.  chap.  186, 
§  5.  Tbe  exceptions  state  that  there  was  evi- 
dence that  there  were  funds  of  the  estate  in 
the  hands  of  Boynton's  agent,  which  were  not 
included  in  his  inventory  or  account;  and  sev- 
eral of  the  claims  paid  do  not  appear  to  have 
been  preferred  claims.  See  also  Cubing  v. 
HVtld,  9  Met.  180. 
ShKq>tunu  overruled. 


Clinton  P.  VOSE 

T. 

ESSEX  COUNTY. 

1.  The  order  of  the  superior  court,  flx- 
Inc*  under  Pub.  Stat,  chap,  220,  §  27, 
the  Mklariea  of  offlcers,  asaistaiits,  and 
employees  of  jails  and  houses  of  cor- 
rection, is  not  for  any  definite  period 
in  the  future,  and  does  not  deprive  tbe 
fsommisBlonerB  of  the  power  to  e«tn.b- 
llah  a  different  salary  after  the  year 
for  which  the  salary  is  fixed  has  ezpured, 
ifachang>ein  the  circnmstanees  or 
tbe  ofllcer  seems  to  require  it. 

2.  mriwre  the  superior  court,  in  1879, 
upon  petition  of  the  sheriff,  fixed  the 
salary  of  the  steward  and  engineer  at 
the  Jail  and  h(>u8e  of  correction  in  Law- 
rence at  9000,  and  the  person  who 
then  held  the  offloe  resigned  in  1880, 
and  the  plaintiff  was  appointed  in  his 
place,  and  the  commMsioiwrs  fixed 
his  salary  at  $800,— after  such  salary 
bad  been  paid  as  fixed,  the  plaiiitiff  had 
no  claim  against  the  county. 

(Essex  Filed  January  6, 1888.) 

ON  defendant's  exceptions.  Sustained, 
This  is  an  action  of  contract  brought  by 
tbe  plaintiff  to  recover  a  balance  of  salai7 
claimed  to  be  due  him  for  services  rendered  to 
the  county,  as  steward  and  engineer  at  the  jail 
and  house  of  correction  at  Lawrence  in  uid 
county.   Judgment  for  plaintiff,  and  defend- 
ant alleged  exceptions. 
Further  facts  appear  from  tbe  opinion. 
Met9ra.  D.  A  0>  A  C.  O.  Saunders,  for 
defendant: 

The  plaintiff  is  an  officer  employed  at  tbe 
jail  and  house  of  rarrectioo  in  Lawrence  as 
steward  and  engineer. 

Tbe  county  commissioners  have  authority  in 
the  first  instance  to  establish  tbe  salary  of  such 
an  officer. 

Pub.  Stat.  chap.  220,  S  20. 

If  the  sheriff  deems  the  salary  so  fixed  to  be 
inadequate,  be  may  present  a  petition  to  the 
auperior  court  next  to  be  bolden  in  tbe  county; 
and  the  court,  after  notice  to  the  chairman  of 
the  county  commissioners  and  a  hearing,  shall 
fix  tbe  salaiT  and  pass  upon  such  further  order 
in  the  premises  as  law  and  justice  require. 

Pub.  Stat  chap.  220,  g  ^. 
814 


The  county  commissiooers  are  the  persons 
charged  by  law  with  tbe  overst^'t  sod 
management  of  tbe  property  of  tbe  oonnty;  to 
than  u  entrusted  very  largely  the  mslter  of 
furnishing  supplies  to  the  jails  and  botisei  of 
correction,  and  they  alone  have  ttie  power  to  fix 
tbe  compensation  of  all  the  officers  emirioyed 
therein,  save  the  limited  jurisdiction  given  tbe 
superior  court  to  increase  such  salaries.  Tbey 
organize  once  a  year  by  choosing  a  chaimMxi  ti 
the  first  meeting  in  each  year  aner  tbe  anansl 
election. 

Pub.  Stat.  chap.  32,  g  18. 

After  such  organization  they  becoine  in  fact 
a  new  board,  and  are  not  bound  by  tbe  actioa 
of  their  predecessors  in  office,  unless  the  oons- 
ty  has  become  lawfully  bound  by  coottkcts 
which  tbe  commiodoners  had  a  right  to  make 
in  its  behalf. 

In  tbe  afaeence  of  actkm  br  ttie  court,  tb^ 
snrely  must  have  tbe  right  of  fixing  salaries  at 
least  once  a  y^ar. 

Such  a  power  frequently  to  change  the  sala- 
ries of  public  officers  Is  in  accordance  with  oar 
general  system  of  government,  both  State  and 
municipal. 

GommonKeaUh  v.  Bacon,  6  Serg.  &  R.  US: 
Barker  v.  PitUi>urgh.  4  Pa.  49. 

Mr.  E.  T.  Barley,  for  jdaintiff: 

Tbe  question  raised  by  tbe  Ull  of  exc^ion* 
is  whether  the  county  commissionerB  of  £nex 
County  had  power  to  change  the  salary  fixed 
by  the  supcnor  court.  The  duty  of  the  coun- 
ty commissioners,  as  stated  in  Gen.  Stat.  chap. 
178,  %  32,  was  to  establish  fixed  salariea 
Under  tbe  next  section,  tbe  superior  court  mi 
appeal  could  revise  tbe  county  oonunissioDets' 
finding,  and  fix  tbe  salary. 

The  phraseology  used  indicates  that,  like 
other  salaries  in  the  Commonwealth,  these  sal- 
aries for  etttabtished  duties  were  compezksatkns 
having  some  regard  to  permanent^. 

There  are  only  two  views  possiDle:  that  tbe 
order  of  the  superior  court  only  binds  tbat  par- 
ticular board  of  county  commlarioners,  w 
that  it  is  Unding  until  modified  by  the  sopt- 
rior  court  itself.  And  it  is  submitted  that  tbe 
latter  is  tbe  more  reasonable  view. 

Morton.  Ch.J.,  deHvered  tbe  opinion  of  tbr 

court: 

Under  our  system  of  managing  the  prisons 
of  tbe  State,  tbe  sheriff  has  cbaige  of  tbe  jiik 

and — except  in  the  county  of  Suffolk — of  tbe 
bouse  of  correction  in  bis  county,  and  is  to  keep 
them  by  himself  or  by  his  deputy  as  jailer  or 
master.  The  jailer  or  master  appoints  all  sob- 
ordinate  offlcers  or  ateistanls,  but  the  respoo- 
sibility  of  determining  their  compensatioo  u 
placed  upon  tbe  county  commissioners.  Tbe 
statute  provides  that  "tbe  commissioners  sbsU 
establish  fixed  salaries  for  all  officers,  ssdatuts, 
and  employees  of  jails  and  bouses  of  oorrectton, 
which  shall  be  in  full  compensation  for  all  their 
services."  Pub.  Stat.  chap.  220,  g  26.  Setaioo 
27  provides  that,  "if  tbe  sheriff,  master,  ke^. 
or  jailer  deems  any  such  salary  inadeonale,  be 
may  present  bis  petition,  showing  tbe  bM, 
to  the  superior  court  next  to  be  boldea  for  tbe 
county;  and  the  court,  after  notice  to  the  diiir- 
man  of  the  couaty  coramiBaioners.  and  a  het^ 
ingiSball  fix  tbe  saJary.and  pass  such  further  or- 
der  in  tbe  Prepi^^gslign^fggf^r^^ 
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The  proTision  that  the  commissioners  sbaU 
cst&bHah  the  aalarits  implies  that  they  sball 
have  tht  power  to  change  them  from  time  to 
liina  at  toe  patdlc  iotaeata  seem  to  teqnire.  If 
the  commlHioiien  estsUUb  a  salary,  and  the 
•Qpcrior  coart.  upon  peUtiou  of  the  BherifT.  In- 
ncaacB  it,  we  do  not  think  that  this  takes  away 
the  power  of  the  commissioners  to  establish  a 
diff^Dt  salary  in  the  future,  if  achangein  tbe 
dicomstances  or  the  ofQcer  seems  to  require  it. 
Tbe  order  of  the  court  fixing  the  salaryis  not 
Tor  any  definite  perjod  io  the  future.  It  la 
based  upoa  the  facts  existing  at  tbe  time  ft  Is 
paaed.  Tbe  statute  contaliu  no  provtston  that 
tbe  commfaaioDers  shall  or  may  apply  to  the 
court  for  a  recoDsideratioD  or  revuion  of  the 
tbe  Older.  It  is  not  intended  that  the  court 
shaU  exercise  a  continuing  supervision  over  the 
officers  or  their  salaries:  tbiat  reapon^billty  rests 
upon  tiie  county  commissionerB.  This  seems 
to  betfae  purpose  of  the  statute.  If.therefore, 
after  tbe  superior  court  hasfizedthe  salary  of  an 
officer  or  employee,  and  after  the  year  for  which 
Uie  salary  is  flzed  has  expired,  the  coramission- 
ets  are  of  the  opinion  that  a  change  in  tbe  cir- 
cumstances and  conditions  has  occurred  which 
makes  it  just,  in  the  interest  of  the  public,  that  a 
different  salaiT  diould  be  established,  we  are  of 
opioion  that  loey  have  the  power  tofix  the  sal- 
«iy  at  a  lower  sum,  subject  to  tbe  revisicn  of 
tbe  superior  court,  upon  the  petition  of  tbe 
sberifl  or  ^iler,  if  he  is  dissatisfied  with  tbe 
new  salary  as  fixed.  In  the  case  at  bar,  in 
187V  the  superior  court,  upon  the  petition  of 
tbe  aberiff,  fixed  the  salary  of  the  steward  and 
eufcineer  at  the  jail  and  house  of  correction  in 
Lawrence  at  $900;  the  person  who  then  held 
the  office  resigned,  and  in  1880  tbe  plaintiff  was 
appealed  in  his  phice,  and  the  commissioners 
fixed  his  salaiy  at  $800.  For  the  reasons  stated 
tbove,  we  think  they  had  the  right  to  do  this. 
It  follows  that,  as  the  plaintiff  has  been  paid 
his  nlary  as  flzed  by  the  commisaioiuirs,  be  has 
00  daim  against  the  defendant 


Mary  E.  STANTON 

V. 

City  of  SAiEM.* 

In  an  Mtion  under  Pub.  Stat.  cbap.  63, 
^  18,  for  penoaal  lajariea  by  &lllas 
•B  leet  abont  two  inches  thick,  on  a 
Mmwmih  of  a  highway,  where  there 
was  BO  e^ldenee  as  to  how  it  was 
tormed  or  how  lone  it  had  existed,  or 
that  any  offleer  of  the  city  knew  of  it, 
ot  by  reasonable  diligence  could  have 
aeqiilr*d  soch  knowledce*  tbe  court 
noperly  directed  a  verdiet  for  the  de- 


fBseez  VOta  January  i,  188S.) 

N  ^aint  itTs  exceptions.  Ocerruted. 
Tbis  was  an  action  of  tort  to  recover  for 
pereooal  injurieo  to  tbe  plaintiff  by  falling  on 
the  ice  on  the  sidewalk  on  Winter  Street  in  tbe 
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*As  to  Uabtll^  of  munloipalttlea  for  Injuries  re- 
anUnc  from  lee  and  snow  on  sidewalks,  see  Chase 
T.  ClBT^ud  (OUol,  6  West.  Bep.  817,  and  note,  p. 
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defendant  city,  which  street  was  a  public  high- 
way which  the  defendant  was  bontid  to  keep  in 

replair. 

At  the  close  of  the  plalntifTs  case  the  defend- 
ant asked  the  court  to  rule  that  the  action  could 
not  be  maintained.    The  court  ruled  as  re- 
quested, and  ordered  a  verdict  for  the  defend- 
ant; and  plaintiff  alleged  exceptions. 
Further  facts  appear  from  the  opinion. 
Mr.  D,  W.  ^aill,  for  plaintiff: 
It  was  a  question  for  the  jury  whether  tbe 
ice  was  a  defect  for  which  defendant  would  be 
liable,  or  whettier  plaintiff  was  in  the  exerdse 
of  due  care  at  the  time  of  tbe  injury. 
Biffelmo  v.  RuOnnd,  4  Cush.  247. 
It  is  theduty  of  ajudge  to  submit  to  tbe  juiy 
the  question  of  due  care  of  the  plaintiff,  if 
there  is  any  evidence  to  Justify  a  finding,  al- 
though In  his  opinion  its  preponderance  should 
be  aniinst  the  plaintifl. 

m^y.  Lunn  d  B.  R.  R.  Co.  8  Allen,  384; 
Fax  T.  Baekett.  10  Allen,  685 ;  WiUiaiM  v. 
Greedy,  113  Mass.  79;  Befd  v.  DeerfUUl,  8  Allen, 
582 ;  iiaynor  v.  OW  C<^ny  <t  A.  S.  Go.  100 
Mass.  308;  Linjuhan  v.  Sampmn,  136  Mass. 
506;  HaU  V.  Lmoett,  10  Cush.  260;  Burt  v.  Bot- 
ton,  123  Mass.  328. 

Ice  or  snow  suffered  to  remain  upon  a  side- 
w^k  in  such  an  uneven  and  rounded  form  that 
a  person  cannot  walk  over  it,  urang  due  care, 
without  danger  of  falling  down,  may  l>e  found 
by  tbe  jury,  in  an  action  against  tli«  town  to 
be  a  defect  for  which  the  defendant  is  liable. 

iMtfier  V.  Wormier,  97  Mass.  268;  StOTU  v. 
riubbardtton,  100  Mass.  49;  Moraev.  Bo$ton,  109 
Mass.  446;  MeAuley  v.  Boeton,  113  Mass  508; 
Pinkfiam  v.  Thpajkld,  104  Moss.  78;  WiUiamt 
V.  Laieretice,  118  Mass.  506;  ^raet  v.  Holj/cke, 
105  Mass.  83. 

IttO^nv.  IForeater,  143  Mass.  586,  the  court 
savs:  "Bv  tbe  existing  statutes,  a  town  or  city 
is  liable  for  an  injury  caused  by  a  defect  in  a 
way,  if  the  injury  might  bave  Deeo  prevented 
by  reasonable  care  and  diligence  on  the  part  of 
the  town  or  city,  and  If  the  town  or  city  had 
reasonable  notice  of  Uie  defect,  or  might  have 
had  notice  thereof  by  the  exercise  of  proper  care 
and  diligence  on  its  part.  *  *  »  If  there  are 
known  causes  in  operation,  likely  to  produce  a 
defect  in  the  way,  tbe  diligence  required  is 
greater  than  might  be  sufBcient  under  other 
conditions. " 
Pub.  Stat.  chap.  53,  g  18. 
In  the  case  at  bar  it  appears,  from  tbe  testi- 
mony of  the  plaintiff  and  her  witnesses,  that 
the  ice  on  which  she  fell  was  old  ice,  and  must 
have  been  on  the  sidewalk  for  a  considerable 
length  of  time  before  the  time  of  the  injury. 

Pott  V.  Bo»ton,  141  Mass.  189;  BUke  t.  Low- 
eU,  148  Mass.  296. 

In  Billings  v.  Woreetter,  103  Mass.  839,  tbe 
court  says:  "The  fault  for  which  the  town  is 
cbaiveable  conststs  in  permitting  the  defect  to 
remfdn,  not  in  causing  it  to  exist." 

It  is  notenougb  for  the  exeroptioo  of  tbe  town 
that  it  has  exercised  reasonable  care,  or  even  the 
utmost  diligence,  to  make  Its  ways  safe,  if 
they  are  In  /act  not  so. 
See  Fi^eraldv.  Wobum,  109  Mass.  304. 
Mr.  F.  li.  Etmib.  fbr  defendant: 
1.  The  phdntiff  must  show  that  at  tbe  time 
she  was  Injured  she  was  a  travel^  upon  tlje 
highw^r  Within  the  me^g^f  i     _  _  ^  _ 
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She  might  bave  been  walkiDg  upon  the  ude- 
walk,  and  still  not  have  been  a  traveler  within 
tbe  meaning  of  the  statute. 

Btodgett  v.  BoiUm,  8  Allen,  287;  Titjh^  v. 
Lmceli,  119  Moss.  472;  Stinton  v.  Oardiner,  42 
Me.  248;  Hardy  v.  Keene,  53  N.  H.  870;  Harper 
V.  Miheavkee,  80  Wis.  865;  Hunt  v.  Sadem,  121 
Mass.  394;  McVarthy  y.  Pm  tlaad,  67  Me.  167. 

There  IS  no  testimony  that  the  plaintiff,  when 
injured,  was  in  the  exercise  of  due  care. 

WiUon  v.Charlatmitn,  8  Allen.  187. 

Upon  the  facts  stated,  there  was  no  defect 
for  which  the  city  would  be  liable. 

'Street  v.  Holyoke,  105  Mass.  82;  Raymond  v. 
loadl,  6  Cush.  538;  Stanton  v.  Springfield,  12 
Allen,  570;  Casern  v.  HoaUm.  14  AUen,  508;  Gil- 
bert V.  Roa^ry,  100  Mass.  185. 

If,  upon  the  testimony,  the  jury  might  have 
found  that  tbe  cause  of  the  plamti^s  fall  wasa 
defect  in  theeidewalk.tlieu  the  burden  was  upon 
the  plaintifl  to  show  ijiat  the  defendant  had  rea- 
sonable notice  of  such  defect,  or  might  have 
had  notice  thereof  by  the  exercise  of  proper 
care  and  diligence. 

Beedv.  Northficld,  13  Pick.  94;  Hoiee  v.  Lmo- 
eU,  101  Mass.  09;  Whiteluad  v.  T^ai,  124  Mass. 
381;  DotuOditm  t.  fiMton.  16  Oray,  508;  Sant- 
eom  T.  Boaton,  141  Mub.  245. 

Morton,  OH.  J. ,  delivered  the  opinion  of  the 
court: 

In  an  action  brought  under  Pub.  Sta>.  chap. 
53,^  18,  the  burden  is  upon  the  plaintiff  to  show, 
not  only  a  defect  in  a  highway,  but  also  that 
the  defect  was  one  which  the  proper  officers 
either  had  knowledge  of,  or,  by  tlie  exercise  of 
reasonable  care  ana  diligence,  might  have  had 
knowledfre  of,  in  time  to  nave  remedied  it,  or  to 
have  prevented  the  injury  complained  of.  Hant- 
eom  V.  Boston,  141  ]rfass.  342,  and  cases  cited. 

In  tbe  case  at  bar  the  plaintiff  was  injured 
by  stepping  upon  ice  about  two  inches  thick, 
which  had  formed  upon  tbe  sidewalk.  If  we 
assume  this  to  bara  been  a  defect,  there  is 
no  evidence  in  the  case  as  to  how  it  was 
formed,  orbow  longithadexisted.  No  witness 
saw  it  before  the  accident,  and  there  was  no 
evidence  to  show  either  that  any  officer  of  the 
city  knew  of  it,  or  could  by  reasonable  dili- 
gence bave  known  of  it  beforetheinjury  to  tbe 
plaintiff.  She  failed  to  meet  the  burden  of 
proving  her  case,  and  the  court  rightly  directed 
a  verdict  for  the  defendant. 

Bjxeptiotu  overruied. 


COMMONWEALTH  of  Massachusetts. 

V. 

Patrick  CARROLL. 

1.  Complaint  may  be  made  by  anyone 
competent  to  make  oath  to  it. 

2.  An  offeose  charKed  to  have  been  com- 
mitted in  a  locally  within  thejariadic- 
tl«m  of  tbe  court  is  well  pleaded. 

8.  Objention  to  complaint  forform  cannot 
be  laiaed  in  tbe  superior  court  for  the 
flrat  time. 

4.TlirowiB]|-  a  mlaallo  at  a  ear,  whether 
in  use  or  not,  is  a  violation  of  Pab.  Stat, 
chap.  112,  <g  206. 
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{S.Acts  of  the  Legislature  incorporatinfc 
railroad  companies  and  providing  for 
their  conaoUdation  are,  ill  oonnecticHi 
with  agreement  of  consoudation  and  as- 
sent of  the  railroad  commissioners,  tom- 
petent  proof  of  existence  of  bow  oom- 
pany. 

6.  Description  of  a  car,  asbearinf^aoertain 
name  and  marks,  coupled  with  identi- 
fication that  cars  so  marked  belonged 
to  tbe  company  whose  name  they  bore, 
was  competent  to  prove  ownership. 

7.  Refusal  to  instruct  jury  in  definition  of 
the  word  "stone"  is  not  error. 

(UlddleKx — Filed  January  2,  IMS.) 

ON  defendant's  exceptions.  Overruled. 
Complaint  to  the  Third  District  Court  of 
Ea^m  Middlesex,  chugiog  that  Patrick  H. 
Carroll  on  the  20th  dav  of  C^hruary.  1887,  at 
Cambridge,  willfully  did  throw  a  certain  mis- 
sile, to  wit,  a  stone,  at  a  certain  street  railway 
car  of  the  property  of  the  Cambridsce  Railmaa 
Company,  a  corporation  duly  estal^ished  bt 
law,  against  the  peace,  etc.  Before  the  im- 
paneling of  the  jury  in  the  superior  court,  tbe 
defendant -filed  a  motion  to  quash  tbe  com- 
plaint, for  the  following  reasons:  1.  There  is 
therein  no  legal  offense  duly,  formally,  and 
substantially  set  forth.  2.  Because  the  com- 
plaint is  not  made  by  any  competent  and  [Kt>p- 
er  person  or  authority.  '8.  Because  there  is  no 
averment,  and  nothing  to  show,  that  the  allpg«l 
offense  was  within  the  jurisdiction  of  the  lower 
court.  4.  Because  there  is  no  proper  and  (It 
description  of  the  railway  car.  5.  There  ia  no 
proper  and  sulBcieot  description  of  the  place 
where  the  said  car  was,  or  in  what  street  it  was, 
or  that  it  was  in  any  public  place  whtienr. 
Tbe  court  overruled  the  monon.  and  tbe  de- 
fendant excepted. 

The  testimony  tended  to  show  that  on  Son- 
day,  February  30, 1887,  between  4  and  5  r.  v. 
a  certain  horsecar  was  passing  in  and  rioog 
Webster  Avenue,  at  the  Junction  of  WiadMr 
Street,  In  Cambridge,  and  that  a  stone  was 
thrown  from  the  sidewalk,  towards  the  car,  by 
Bomeime,  the  stone  bitting  tlie  car,  unless  pos- 
sibly by  a  rebound.  The  government  ofTeml 
tbre<>  witnesses,  who  testified  that  tbe  defeai- 
ant  was  the  person  who  threw  it  The  defend- 
ant testified  that  he  did  not  throw  a  stone,  ind 
presented  five  witnesses,  who  were  with  him, 
and  who  swore  that  he  threw  nothing.  Noilooe 
or  other  missile  was  produced  at  the  trial,  and 
neither  of  the  government  witnesses  uodenoiA 
to  describe  the  thing  alleged  to  have  bem 
thrown,  otherwise  than  as  a  atone,  and  about 
the  size  of  a  goose  egg,  and  dark.  Thegoveni- 
ment  offered  in  evidence  the  Acts  of  inooipDn- 
tion,— Acts  1858,  chap.  888;  also  Acts  1878. 
chap.  17;  also  Acts  1888,  chap.  87;  and  also 
Acts  1386,  chap.  239. 

The  government  also  offered  in  evidence  tn 
alleged  oEreemenl  of  consolidation  between  ibe 
two  roads  named  in  the  last  Act  (the  CliarlR 
River  Street  Railway  aad  the  Cambridge  Rail- 
way Company),  dated  in  September,  IvV.  and 
having  at  the  bottom  the  assent  of  the  raitroad 
commissioners.  The  government  produced  no 
further  evidence  of  the  incorporation  of  tbf 
Cambridge  g*i|r^,@l^gl(5^  «o™™- 
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meataskedoneof  thewitnesses,  "What,  ifany- 
thing,  was  paioterl  on  the  cart"  The  defeod- 
ut  object^  to  the  (juestion,  but  the  court  ad- 
mitted it,  and  the  witness  answered  that  "  'the 
Otmbridge  Kailroad  Company'  was  painted  on 
the  car,  and  also  'No.  13.' "  Tbe  superintend- 
ent of  the  road  testified  tbat  the  car  numbered 
13,  with  the  words  painted  on  the  outside 
"Cambridge  Railroad  Company,"  was  the  prop 
erty  of  the  Cambridge  Bailroad  Compauy.  At 
the  dose  of  the  testimony  the  defendant  request- 
ed the  court  to  rule: 

1.  The  burden  ia  upon  the  government  to 
prove  that  the  Cambridge  Railroad  Company 
was.  at  the  time  of  the  alle^  offense,  a  duly  in- 
corporated company,  and  that  that  was  its  cor- 
rect name:  that  this  car  belonged  to  tbat  cor- 
poration, and  was  then  sod  there  its  property, 
tad  in  its  possession,  custody,  control,  and  use. 

2.  There  has  been  no  competent  le^l  evi- 
dence offered  of  the  organization  and  existence 
of  this  alleged  corporation. 

3.  The  certificate  of  the  secretary  of  state  is 
indispea  sable. 

4.  Coder  this  complaint  the  burden  is  upon 
tlie  government  to  prove,  beyond  reasouable 
doubt,  the  alleged  missile  was  a  stone.  It  is 
Dot  enough  to  ^ow  itahard,  compact  body,  of 
uj  form  or  size. 

5.  A  stone  is  a  concretion  of  some  species  of 
Mitb,  as  lime,  silex,  clay,  and  the  like,  usually 
in  combiuation  witb  some  species  oE  sir  or  gas, 
«itb  Bulphur,  or  witb  a  metallic  substance. 

The  court  declined  to  instruct  the  jury  as 
asked,  except  as  follows:  That  the  govern- 
ment must  prove  beyond  a  reasonable  doubt 
all  the  facts  alleged  in  the  complaint  as  alleged, 
except  tliat  the  date  was  not  material ;  that  Jt 
wu  a  stone,  aiMl  Dot  another  missile :  that  the 
defendant  did  wilfully  throw  ii  at  a  certain 
ndlway  car ;  that  the  car  was  the  property  of 
tile  Cambridge  Rdlroad  Company;  tbat  tbat 
company  was  a  corporation  duly  established  by 
Uw. 

The  laiT  returned  a  verdict  of  guilty,  and 
the  defendant  alleged  exceplioas. 
Mr.  Oeorge  W,  Searle.  for  defendant: 
The  motion  to  quash  should  have  been  sus- 
tuned.  The  complamt  is  not  made  by  any 
p(4ice(nan  or  any  other  official,  and  there  is  no 
•latement  by  which  the  court  could  know  that 
tbe  complainant  bad  any  right  or  authority  to 
inttitute  tbe  prosecu>ion.  There  is  nothing  in 
tbecomi^ut  to  show  tbat  the  locality  of  the 
aUeeed  offense  was  within  the  Jurlscfictioo  of 
IbeTbird  District  Court  of  Eastern  llld  llesex. 
There  is  no  offense  whatever  set  forth  subsian- 
tisOy  and  precisely.  The  motion  was  made 
for  the  first  time  in  the  upper  court;  but  this  is 
an  objectioo,  not  of  mere  form,  but  of  sub- 
■lanoe; 

There  is  nothing  whatever  from  which  it  can 
he  inferred  that  the  car  was  in  use,  and  run- 
oinz  or  standing  upon  any  railway  or  railroad 
track.  "At  a  certain  street  railway  car"  does 
not  import  anything  of  that  kind,  and  is  per- 
fectly consistent  with  the  car  being  in  the 
Aordiouse,  shed,  or  yard  of  a  manufacturer  of 
cars ;  or  in  tbe  yard,  barn,  or  other  place  oF 
•lon^of  a  borae  railway  car,  when  not  in 
ue. 

Chapter  113,  by  its  title,  tenor,  and  entire 
pnvUons,  refer*  toa  car  in  use  upon  a  track. 


and  in  use  upon  a  railroad  or  railway,  in  the 
ordinary  course  of  its  biuinees. 
See^S  l,  2.  9-14. 

Chapter  212.  §  206.  is  manifestly  intended  to 
refer  to  a  car  on  a  track,  and  in  active  use  as  a 
traveling  car,  either  for  passengers  or  freight, 
or  both. 

The  question  put  to  witness:  "What,  if 
anything,  was  pamted  on  tbe  car?"  was  objec- 
tionitble  and  incompetent  for  any  purpose,  and 
let  him  in  to  say  tbat  "  Cambridge  Horse  Rail- 
way Company  was  painted  ou  it.  and  also 
"No.  18;  and  this  last  in  turn  allowed  the 
superintendent  to  say  that  the  car  with  such 
pamting  belonged  to  tbe  Cambridge  Railroad 
Company.  All  this  was  an  act  done,  and 
painting  put  on  and  allowed  to  be  on,  by  tbe 
action  of  a  third  person,  witboutany  co-opera- 
tion, or  concurrence,  or  consent  of  the  defend- 
ant, and  could  not  be  used  .is  evidence  ngainst 
him  for  any  purpose,  against  his  objecticn. 

There  was  no  competent  evidence  whatever 
as  to  tbe  incoiporatlon,  the  charter,  or  the  ex- 
istence of  the  alleged  Cambriige  Railroad  Com- 
pany, a  corporation,  etc. 

The  court  should  have  given  tbe  definition 
of  a  Btune  as  asked,  or  else  have  given  some 
other  definition. 

Mr.  Andrew  J.  WatermMn,  AUjf-Ocn.^ 
for  tbe  CommonwealUi: 

Tbe  rulings  of  tbe  court  were  correct. 

Tbe  complaint  is  under  Pub.  Stat.  chap.  113, 
g  308. 

The  offense  ia  within  the  Jurisdlctfon  of  the- 
district  court. 

Stat.  1882.  chap.  283,  §  1. 

Tbe  motion  to  quash  was  not  seasonably 
made. 

Pub.  StaU  chap.  214,  §  2S ;  OommonicatUh 
V.  Oouiding,  186  Mass.  552  ;  Commonwealth  v. 
Uani.  131  Mass.  56. 

There  was  a  sufflcieDt  proof  respecting  own- 
ership of  property. 

See  chap.  214.  ^  14;  Pub.  Stat.  chap.  169,  ti^ 
67,  68. 

The  instruction  respecthig  the  missile  was^ 
correct.  Even  if  the  clause,  "  to  wit,  a  stone," 
may  not  be  disregarded  under  Commonwralth 
V.  Dextra.  1  Mass.  (L.  ed.)  796,  8  New  Eng. 
Rep.  182,  148  Mass.  28,  there  was  no  substan- 
tial variance  between  the  complaint  and  proof. 
The  missile  was  in  tbe  nature  of  a  stone  n>r  the 
purpose  to  which  it  was  put. 

See  CommonteeaUA  v.  A^^etfon,  188  Mass., 
4D4. 

Holme«i  J.,  delivered  Uie  opinion  of  the 

court: 

1.  The  motion  to  quash  was  rightly  over- 
ruled. Anyone  may  make  a  complaint  who  is 
competent  to  make  oath  to  it. 

The  offense  ia  alleged  to  have  been  commit- 
ted at  Cambridge,  and  therefore  it  fs  shown  ta 
be  within  the  jitrlsdiclion  of  the  court.  Slat. 
1882,  cbap.  388.  In  the  opinion  of  a  majorilv 
of  the  court,  Pub,  Stat.  chap.  13,  §  306,  must 
be  construed  to  punish  throwing  a  missile  at  n 
car,  whether  in  use  or  not,  find  tnereforeit  was 
unnecessary  to  allege  tbat  the  car  vr&a  in  use  at 
the  time.  It  was  also  unnecessary  to  describe 
tbe  car  more  particularly;  and  if  there  had  been 
any  defect  in  this  respect,  or  in  reapect  of  the 
place,  it  WDtild  have  beeBgftz^MLpt)^le 


Nbw  EiroLAND  Rbpobteb— 8cp.  Jro.  Or.  of  Kasbachusbtts. 


im 


(vhich  could  not  be  objected  to  for  the  flrat 
time  in  the  superior  court   Pab.  Stftt.  chap. 

2U,  g  26. 

3.  Tbe  evidence  of  the  exisieoce  of  the  cor- 
poration was  competent.-  Gomrmnwealth  t. 
Bakeman,  lOS  Mass.  5S,  60;  Pub.  Stat.  chap. 
169.  §g  68,  69.  The  certificate  of  the  secretary 
of  state  provided  for  in  Pub.  Stat  chap.  106, 
tig  21,  33.  is  for  corporations  established  under 
that  chapter  or  taking  advantage  of  its  pro- 
vUioni.  It  was  also  competent  to  prove  tbe 
ownership  of  the  car  by  the  testimony  of  one 
witness,  aescribing  its  particular  marks.coupled 
with  that  of  another,  that  tbe  car  bearing  those 
marks  belonged  to  the  company.  Moreover, 
possession  was  enough.  Pub.  Stat.  diap.  214, 
^  14. 

8.  Tbe  instnictiona  requested  were  eiven  in 
substance,  so  far  as  correct  and  material.  The 
word  "stone"  did  not  need  definition. 

BaeepUoTU  overrule. 


UNITED  BOCIETT  OF  SHAKERS 
Frank  A.  BROOKS. 

1.  An  oral  contrMt  parporting  to  l>e  a 
present  sale  of  g^owiaif  wood  and 
timber,  with  a  privilege  of  entering 
apon  the  land  to  remove  it,  is  not 
within  the  Statute  of  Fraoda.  It  is  a 
sale  of  chattels,  which  changes  tbe  own- 
ership as  fast  as  the  trees  are  severed 
from  the  real  estate. 

2.  Where  tbe  langnage  of  a  written  eon* 
tract  Ttnder  seal— which  was  not  slfrned 
in  tbe  presdnce  of  two  witnesses,  or  ac- 
knowlet^d  or  recorded,as  required  hy 
the  law  of  tbe  State  where  the  property 
was  situated,  to  make  aconveyanceof 
an  interest  in  land  good  against  others 
than  the  grantor  and  liis  heirs, — was, 
"afreea  to  sell"  and**ag:rees  to  buy," 
— not  sells  and  buys,— and  four  years 
were  given  in  which  to  perform  the 
a^eemeat  "to  purchase"  as  well  as 
the  agreement  "to  take,  cut,  and  re- 
move the  timber;  and  the  instrument 
in  all  its  parts  seems  to  look  to  future 
action  and  future  results  rather  than  to 
a  present  change  of  title, — tbe  property 
to  be  transferred  having  no  existence 
in  the  form  in  which  it  was  referred  to 
in  the  contract,  being  called  bark,  lum- 
ber, and  timber,  and  being  required 
first  to  be  put  into  that  form,  and  then 
measured  and  paid  for  at  certain 
prices  by  tbe  cord  and  by  tbe  thousand, 
— it  is  not  an  executed  contract  of  sale, 
but  executory,  and,  so  long  as  the  tim> 
ber  and  bark  remained  standinir.  no 

ftroperty  in  it  passed  nnder  the  con- 
raci;  and,  in  an  action  to  recover  dama- 
ges for  tbe  defendant's  failure  to  cutand 
remove  the  timber  and  bark,  tbe  value 
of  the  wood  and  timber  left  uncut  upon 
the  land  should  not  be  included  in  tbe 
damages  awarded. 
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ON  defendant's  exceptions.  Suttained. 
Tills  was  an  action  brought  en  a  oontrad 
to  recover  damages  for  the  defendant's  Mhin 
to  cut  and  remova  certain  timber  and  baik,  a| 
nKdfled  in  a  certain  cootracc  between  tiw  pap 
ties. 

Prior  to  tbe  hearing  by  this  court,  the  ca 
was  referred  to  Justin  Dewey.  Esq.,  as  audi 
tor,  who,  after  bearing  the  partleo,  reported  hi 
findings  to  the  court 

At  the  hearing  before  this  court  npoo  tfai 
questions  raised  and  presented  by  n>d  'bjm 
the  court  ruled  that  tbe  pl^ntiff  was  entit 
to  recover,  upon  said  finaings,  the  larger  mm 
found  and  reportfd  by  (he  auditor,  and  nn 
judgment  for  said  luger  sum;  and  defteoast 
alleged  exceptions. 

The  facts  appear  from  tbe  opinion. 

Mr.  A.  Potter*  for  defendant: 

The  land  being  situated  b  the  State  of  Ter 
mont,  tbe  validity  and  effect  of  contracts  con- 
cerning  its  alieoation  are  governed  by  in 

Ril^  V.  Oron,  111  Mass.  41. 

Hence  the  contract  in  this  case  did  not  ope 
rate  to  convey  a  present  interest  in  the  standing 
timber,  for  want  of  execution  acocxdiag^  to  the 
laws  of  Vermont. 

Vt.  Rev.  L.  chap.  97,  &  1937;  CMv  v.  Sam- 
ford.  58  Vt.  682;  Day  v.  Adama,  48  Vt.  Sia 

It  could  take  effect  only  as  an  executi»y  con- 
tract for  the  sale  of  standing  timber,  ten  a 
breach  of  which  the  measure  of  damages 
would  be  the  difference  between  the  contract 
price  and  the  value  of  tbe  timber  at  tbe  time  of 
the  breach. 

Cady  V.  fianford,  tupra;  Danfortk  v.  WUk- 
«■.  37  Vt.  28tt;  Otd  Colony  R.  R.  CctTp.  v.  EtamM. 
e  Gray,  25. 

Metira.  E.  IS.  Wood  and  A.  J.  Watei^ 
man,  for  plaintiff: 
By  tbe  laws  of  this  Commonwealth  tbis 

agreement  is  binding. 

Biitford  V.  Pearton,  7  Allen,  606,  507;  M 
v.  Burt,  118  Mass.  633;  Dix  v.  Mara,  11« 
Mass.  41«. 

The  agreement  was  made  in  this  Commoo- 
wealifa.  Both  plaintiff  and  defendant  were 
residents  of  this  Commonwealth.  Tbe  friace  cf 
performance  was  in  this  Commonwealth.  1^ 
land  alone  was  in  Vermont. 

Baiford  V.  I^no9,aHpra. 

Plaintiff  submits  that  this  agreement  abso- 
lutely conveyed  to  the  defendant  all  tbe  hem- 
lock bark,  and  hemlock  and  spruce  timbo-,  on 
said  lot.  togethnr  with  the  rigut  to  enter,  cot 
and  remove  tbe  same. 

Glap  V.  Draper,  4  Mass.  386;  WhiU  v.  Fi» 
ter,  103  Mass.  875. 

Plaintiff  could  not  treat  this  agreemeot  ua- 
der  seal  as  a  mere  license. 

Clap  V.  Draper,  ntpra. 

Growing  timber  constitutes  a  part  of  the 
realty,  is  a  parcel  of  the  estate,  and  may  be 
separated  from  the  rest,  by  express  reaervatioa 
or  grant,  so  as  to  form  itself  a  distinct  inberft- 
ance. 

Wtite  V.  Phtler  and  Ctap  v.  Dn^er,  wpn; 
Patnamv.  Tuttle,  10  Gray.  48. 

This  deed  would  be  good  in  eqai^;  and  tbe 
defendant  could  compel  plaintUf  to  encate  a 
deed  should  be  so  desire. 
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Ab  between  the  parties,  this  deed  would  be 
good  ereo  by  the  laws  of  Vermont. 

Tl  Rev.  StaL  chap,  65,  g  7;  Vermont  M.  <£ 
q.  <h.  T.  WincUutm  Co.  BatA,  44  Vt.  480. 

KoowltoB,  delivered  tbe  cq;dnion  of  tbe 
oourt: 

We  are  to  determine  in  tbis  case  whether  tbe 
writing  declared  on  passed  a  title  to  tbe  de 
fCDdant  in  tbe  trees  growing  upon  the  land,  or 
whether  it  was  an  executory  agreement  for  the 
sale  of  chattels,  to  take  effect  after  they  should 
appear  In  tbe  form  of  timber,  lumber,  and 
bufc. 

An  oral  contract  purporUng  to  be  a  present 
aale  of  growing  wood  ukI  timber,  with  a  priv- 
ilejre  of  entering  upon  the  land  to  remove  it,  is 
held  not  to  be  wittiin  the  Statute  of  Frauds, 
but  a  sale  of  chattels,  which  changes  the  own- 
ership as  fast  as  the  trees  are  severed  from  the 
real  estate  under  the  license  granted  to  the  pur- 
chaser. ClaJUn  V.  Carpenter,  4  Met.  5^3;  Gilef 
V.  vStmMtdt,  15  Gray,  44t;  Drake  v.  WelU,  11 
Alkn,  141. 

If  a  contract  for  the  sale  of  growing  wood 
and  timber  Is  in  Uie  form  required  for  a  con- 
reyaoc*  of  real  property,  it  becomes  a  ques- 
tion of  conatmction,  upon  the  language  of  tbe 
vhole  instrument,  whether  it  was  intended  to 
immediately  pass  a  title  to  an  interest  in  land, 
or  wbetber,  by  its  terms.  It  is  executory. 
White  V.  FoaUr.  103  Mass.  876. 

In  tbe  case  at  bar  the  property  was  In  Ver- 
moDt,  and  tbe  parties  entered  into  a  contract 
nnder  soU,  which  was  not  signed  in  the  pres- 
nce  of  two  witnesses,  or  acknowledged,  or  re- 
«wded,  as  was  required  by  the  law  of  that 
Stale  to  make  a  conveyance  of  an  interest  in 
Itnd  eood  against  others  than  tbe  grantor  and 
Ilia  bms.  By  tbe  first  language  of  stipulation 
in  tbe  Instrument,  the  plaintUf  agreed  to  sell, 
sod  the  defeadant  agreed  to  buy,  "all  the 
bemlock  bark,  and  the  hemlock  and  spruce 
tunber,  now  stending,"  etc.  In  tbe  next  sen- 
teira  tbe  defendant  agreed  "to  purchase,  take, 
cut.  and  remove"  the  timber  and  bark,  "witb- 
io  four  years"  from  the  dale  of  the  agreement. 
Then  followed  provisions  as  to  the  quantity  to 
be  cut  in  each  year,  the  prices  to  be  paid  per 
cord  for  Ibe  bark,  and  per  thousand  for  tbe 
bemlock  lu'uber  and  for  the  spruce  timber, 
aodthe  times  for  payments.  Measurements 
were  to  be  made  by  tbe  plaintiff,  or  its  agents, 
at  places  specifled  in  tbe  contract,  with  notice 
to  the  defendant  in  all  cases,  to  enable  him  to 
be  inesent  at  tliem .  Other  details  for  proceed- 
ing in  execution  of  tbo  contract  were  inserted, 
'Kith  a  BtipulaUon  in  these  words;  "It  is  also 
farther  agreed  that  all  spruce  and  hemlock 
trees  whicn  are  down,  or  wbirh  may  hereafter 
fall,  which  will  make  fair  merchantable  lum- 
ber, shall  be  cut,  removed,  measured,  and  paid 
for  by  said  Brooks." 

The  language  of  the  writing  was  "agrees  to 
aeir  and  "agrees  to  buy,"-^ot  sells  and  buys. 
In  the  seoooid  seotence,  four  years  were  given 
in  which  to  perform  the  agreement  "to  pur- 
chase," as  well  as  tbe  agreement  "to  take,  cut, 
and  remove"  the  limber.  'Hie  instrument,  in 
>ll  its  parts,  seemed  to  look  to  future  action  and 
future  resalte  ratiier  than  to  a  presKnt  change 
of  title:  Tbe  im^ierty  to  be  transferred  bad 
■0  eritfenoe  In  the  form  In  which  it  was  re- 


ferred to  in  tbe  contract.  It  was  called  bark, 
lumber,  and  timber,  and  was  to  be  first  put 
into  that  form,  and  then  measured  and  {Mid 
for,  at  certain  prices,  by  the  cord  and  by  tbe 

thousand. 

The  general  rule  as  to  sales  of  personal  prop- 
erty is,  "that  where  any  operation,  as  survev- 
ing,  weighing,  measuring,  coiuting,  or  the 
like,  remains  to  be  performed,  in  order  to  as- 
certain the  price,  or  the  quantity,  or  tbe  parcel 
to  be  delivered,  tbe  contract  is  incomplete,  and 
the  property  does  not  pass."  Maton  v.  Thomp- 
son, 18  Pick.  805. 

Interpreting  this  Instrument  in  the  light  of 
all  its  provisions,  we  find  it  to  bave  beoi,  not 
an  executed  contract  of  sale,  but  executoiy.  It 
follows  that,  so  long  as  the  timber  and  tuirk  re- 
mained standing,  no  property  in  it  passed  un- 
der the  contract,  and  that  the  value  of  the 
wood  and  timber  left  uncutupon  tbelotshould 
not  hffve  bet;n  included  in  the  damages  awarded 
to  tbe  plaintiff  at  tbe  trial.  Upon  tbe  facts 
then  presented,  tbe  plaintiff  should  have  been 
permuted  to  recover,  as  damages  for  tbe  non- 
fulflllment  of  the  defendant's  contract,  $800 
and  interest  from  tbe  date  of  the  writ. 


H.  s.  B.,  r.  V. 
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Michael  O'DONNELL,  Petitioner, 

V. 

Town  of  CLINTON. 

1.  To  leMl  a  person  reasonably  to  anp* 
pose  that  roa  to  an  oral  ar- 

rangement u  to  assent  to  ft,  wholly  Ir^ 
respective  of  fraud.  Assent,  in  the 
sense  of  the  law,  is  a  matter  of  overt 
nets,  not  of  inward  tinanimity  in  nu^ 
tive,  design,  or  the  intarpretatlcni  of 
words. 

3.  Where  tbe  road  commissioners  knew 
of  the  inability  of  tbe  petitioner  to 

read,  and  presented  to  him  a  receipt 
prepared  by  them,  acknowledging  full 

§y^king  land  for  a  townwai^^n^luding 
damages  to  the  petitioner's  aouse,  pay- 
ing him  at  the  time  |300;  and  the  peti- 
tioner, on  neceptinf  the  monejr  and 
setting  his  mark  to  the  receipt,  stated 
that  he  took  it  for  tbe  land  alone,  and 
that  he  siifaad  the  receipt  for  the  land 
alone,  understanding  that  to  be  its 
tenor;and  tbe  commissioners  expressed 
no  dissent,  but,  through  tbeir  spokes- 
man, said  that  "that  would  be  all 
ri^hti"  and,  as  soon  as  tbe  petitioner 
understood  that  the  commissioners  re- 

garded  the  payment  as  a  full  settlement, 
e  repadla.ted  the  transaatlon.  giving 
tbem  a  notice  addressed  to  the  town,ana 
left  the  money  In  the  bands  of  tbe  town 
treasurer,— an  instruction  in  a  petition 
for  the  assessment  of  damages,  that  it 
was  not  necessary  that  tfaere  should 
have  been  any  intent  to  defr  and  the  pe- 
titioner, but  that  it  was  necesswry  to 
show  some  conduct  which  was  oalcn-i 
lated  to  mialead  hint^^  sUUDiB^e 
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him, was  aaSeiently  fibvorable  for  the 
defend&nt. 
8.  Assamliu'  that  the  comtniBsioaers  had 
no  right  to  offer  the  sum  for  leas  than 
all  the  damaj^es.  that  did  not  make  it 
impossible  for  them  to  do  so  in  fact, 
and  would  not  make  a  payment  which 

f>arported  to  be  made  aud  accepted  for 
ana  alone  a  pay  ment  for  land  and  bnild- 
ings.  The  defendant,  when  it  claims 
the  benefit  of  an  arrangement  made 
throuKb  the  commissioners,  talces  it 
with  all  its  defects. 

4.  Placing  the  monejr  where  the  town 
could  take  it  at  anytime,  and  notifying 
it  of  that  fact,  was  an  exercise  of  the 
petitioner's  ri|tht  to  repudiate  the 
transaction,  and  was  doing  all  that  he 
was  called  upon  to  do,  to  entitle  him  to 
file  bis  petition  for  an  assessment  of 
damages.  The  oral  evidence  shows  that 
the  contract  was  never  executed,  or  was 
voidable  for  fraud.  In  a  case  where  the 
rights  of  a  bona  fide  purchaser  for  value 
are  involved,  other  considerations  would 
come  in,  which  have  no  application  to 
this  case. 

0.  An  exception  cannot  be  talwa  by  the 

defendant  to  the  evidence  of  other  con- 
versations with  the  road  commissioners, 
individoatly.  where  sach  evidence  is 
in  reply  to  testimony  pat  in  by  the  de- 
fendant on  the  sane  ma,tter. 

(Worcester  Filed  January  4.  1888.) 

ON'  defeodaDt's  exccptioDS.  OverruUd. 
Verdict  for  the  petitioner,  and  defendant 
alleged  exceptions. 
Ttae  facts  appear  from  the  opIniOD, 
Mettrt.  John  W.  Corcoran,  Herbert 
Parker,  and  Walter  R.  Daase,  for  de- 
fendunt: 

Road  commlssioDers,  when  exercisinsr  their 
duties  and  powers  in  laying  out  and  futering 
towDways,  awardiog  damages  therefor,  and 
constnumiig  the  same,  are  public  functionaries, 
and  not  town  officers,  Tbey  can  therefore 
only  exercise  the  powers  expressly  given  them 
by  statute,  and  ciin  hind  their  town  only  wlieo 
actiog  within  the  limits  of  the  authority  thus 
giveo. 

Brimmer  y.  Boston.  102  Mass.  19;  Keany. 
Stetaan,  5  Pick.  492;  IJarrington  v.  Harrington, 
lMet.4i4;Mp|^'n«0AV.  JVahant,  UAlten,  680. 

No  townway  laid  out  by  road  commissioners 
can  be  established,  unless  such  laying  out,  with 
^e  boundaries  and  measurement  thereof,  has 
been  duly  reported  to  the  town,  and  unless 
such  report  bus  been  filed  in  the  office  of  the 
town  clerk  seven  days,  at  least,  before  tlie  meet- 
ing at  which  action  is  bad  thereon. 

Pub.  Stat.  chap.  49,  $  71. 

If,  in  such  laying  out,  damage  is  sustsined 
by  any  person  in  propwty,  he  shall  receive 
such  compensation  as  the  road  commissioners 
may  determine,  to  be  assessed  and  awarded  as 
in  the  layingout  of  biibways;  and  "the  com- 
missioners shall  estimate  the  amouDt.  and  in 
their  return  state  the  share  of  each  separately." 

Id.      6,  8.  14. 

In  makingsnch  estimate  "r^ard  shall  be  had 
to  all  the  cbmage  done  to  ilie  party,  wlietiier 
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by  taking  his  property,  or  by  Injuring  it  in  any 

manner. 
Id.  ^1 14,  16. 

The  assessment  of  damages  is  therefore  part 
of  the  laying  out  of  the  road  commissio&- 
ers  and  of  thdr  notice  to  the  town,  sod  em- 
braced in  their  acceptance  and  confirmation. 

RumOI  v.  New  BfiOford,  5  Gray,  34. 

Tbe  legal  presumption  is  that  the  petitioner, 
Michael,  knew  the  law,  and  therefore  knew 
that  tbe  award  made  by  the  road  commisftioncfs 
must  have  been  an  award  for  all  damages  thai 
he  might  suffer  from  the  laying  out  aforesaid 

Newman  v.  Sylvester,  43  Ina.  106;  Mvrrag 
V.  Carothen,  I  Met.  (Ky.)  71. 

All  representations  upon  this  point  by  tbe 
road  commissioners  must  have  been  represesti- 
lions  of  law  rather  than  of  fact,  am)  no  cos- 
tract  can  be  avoided  for  fraudulent  represents- 
lions  as  to  law. 

Rice  V.  Wright  Mfg.  O.  3Cush.  86;  Starr  r. 
Bennett,  5  Hill.  803;  Fish  v.  Cletand.  34  IlL  299: 
Smither  v.CafiM't,44Ind.  i!42;  RathdaU  v.  Fori. 
L.  R.  3  Eq.  750. 

Nor  can  be  set  aside  his  settiement  with  tbe 
town  because  of  the  nonperformance  of  a  prom- 
ise which  he  knew  was  Iteyond  tbe  power  of 
tbe  promisor  to  perform,  and  which  he  knew, 
moreover,  was  illeital. 

Tbe  promises  alleged  to  have  been  made  to 
tbe  petitioner,  Michael,  were  collateral  to  tbe 
main  contract,  and  thoefore  formed  a  supple- 
mentary undertaking. 

Bucb  promises  and  representation,  if  they  bad 
any  force  or  effect,  could  only  have  had  such 
force  oreffect  as  the  promises  or  representation* 
of  tbe  makers  themselves,  and  not  of  tbe  town, 
both  for  the  reasons  given  and  because  the  evi- 
dence as  reported  shows  tbey  were  personal  ud- 
dertakings.— if  they  were  more  than  men  ex- 
pressions of  ofdnion,— and  the  makm  roald 
only  be  held  liable  in  tort. 

Niekertonv.  D\fer,  lOSMasa  820;  Avr^sC«at, 
25  Beav.  SIS;  Donahoe  v.  Emery.  9  96. 

Tbe  petitioner,  to  avoid  bis  release  oo  tbe 
ground  that  be  was  induced  to  make  it  1^  the 
misrepresentions  of  the  drfendant,  most  show 
that  such  misrepreseotatkms  were  intentional. 

Page  v.  Bent,  2  Met.  871;  Hartford  U  S.  In*, 
Go.  v.  Matthem,  102  Mass.  226;  Bromm  v.  Ou- 
tk»,  11  Cush.  349,  and  cases  died. 

The  teienter  is  matoial  and  vital  In  order  u» 
avoid  the  release. 

Hartford  L.  8.  Int.  Oo.  v.  Sfatthstn,  tupra; 
Broien  V.  CasiUt.  i  1  Cush.  848,  and  cases  cited; 
King  v.  Ba^  MiUa,  10  Allen,  548;  Awnos  t. 
Hoiee.  1  Allen,  207;  Qritweld  v.  SaHn,  SI  N.  a 
167;  Stitt  V.  LiUle,  68  N.  Y.  467;  Gneni. 
Nixon.  28  Beav.  586. 

Where  each  party  is' possessed  of  tlie  same  in- 
formation, or  has  an  equal  opportunity  to  as- 
certain tbe  truth,  it  cannot  be  said  one  willfallr 
withheld  anything  from,  and  tfa«rel^  decetrad, 
tbe  other. 

Bro}Bn  V.  Leadt,  107$Mb8S.  864;  Broien  v. 
Cuttle*,  11  Cush.  S41t,  and  cases  cited:  Hniim  v. 
Parker,  31  Me.  143. 

Tbe  false  statements  most' have  related  dis- 
tinctly and  directiy  to  the  release  itsdf.  and 
have  affected  its  veiy  essence  and  substance, 
being  the  material  inducement  or  motive  to  the 
act  of  the  other  party,  by,  which  he  was  actually 
misled  to  hk)^te5y>v  CjOOOle 
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Ta]fIor  T.  1^,1  Barb.  471;  Byardv.  Bolmea, 
%4  N.  J.  L.  ^;I>enne  v.  i,^At.  8  De  G.  M.  & 
G.  774. 

If  Cbe  petitiooer,  Michael,  signed  Bud release 
vitbout  reading  it.  or  if,  being  unable  to  read, 
withoni  tiling  the  trouble  to  baform  himself  of 
its  contents,  he  cannot  avoid  its  legid  effects 
and  consequences. 

Bartford  L.  S.  Ins.  Co.  v,  Mati/iewt,  tupra; 
Qraee  v.  Adama,  100  Mass.  507. 

Where  a  party  enters  into  a  written  con- 
tract, in  the  absence  of  fraud,  be  is  conclusively 
(Ksstimed  to  understand  the  terms  and  legal  ef- 
fect ot  it,  and  to  consent  to  them. 

Qra^  V.  Adam*,  mtpra;  Androscoggin  Bank 
*.  Simtall,  to  Cusb.  873. 

Moreover,  the  petitioner.  Michael,  could  not, 
under  the  evidence  aforesaid,  maintain  his  peti- 
lioD  until  be  had  returned,  or  offered  to  return, 
ttie  money  be  had  received  from  the  town. 

Brownv.  Harffard  F.  Int.  Go.  117  Haas.  479; 
Ena&rook  v.  Smtt  .  116  Mass.  308;  Codidge  v. 
Brigham,  1  Met.  547. 

In  this  case  the  petitioner,  Michael,  does  not 
lUege  that  be  expected  the  award  was  given  as 
a  gralaity,  but  as  part  payment  of  the  damage; 
ami  hence,  before  he  can  recover,  be  must 
pttoe  fbe  town  in  the  position  it  was  before  the 
taking  of  tbe  money,  or  at  least  offer  to  do  so. 

Brmm  v.  Mtrtford  K  In$.  Co.  aupra. 

This  case  is  thus  distinctly  different  from  tbe 
a,ae(MulUr  v.  Old  Colony  B.  R.  Co.  127  Mass. 
87)  where  the  plaintiff  took  tbe  money  as  a 
intuity. 

To  constitute  a  valid  tender,  it  must  be  made 
lo  tbe  cnditm-.  or  to  some  one  authorized  to 
leo^re  it  In  bis  behalf. 

ffiny  v.  Finek,  60  Ind.  420;  Kirton  v.  Braith- 
tcotfe.  i  Mees.  &  W.  810. 

A  tender  to  the  road  commissioners  is  not 
mch  a  return  of  tbe  money.  They  are  not 
tinaocial  agents  of  tbe  town,  and  have  no  au- 
thority to  receive  or  accept  money  for  the 
town. 

Thechargetotbe  jury  that,  "in  the  present 
we,  h  is  noi  neceasaiy  that  there  should  have 
Imo  any  intention  to  cheat  or  defraud  the  peti- 
titHKr,  but  it  is  necessary  to  sbow  that  there 
wagHHneacr,  declaration,  or  conduct  which 
T88  calculated  to  mislead  the  petitioner,  and 
which  did  so  mislead  him,"  was  wrong  in  that 
it  did  not  make  tbe  intention  an  essential  part 
of  tbe  representations.  - 

Bartford  L.  8.  Int.  Co.  t.  Matthemt,  102  Mass. 
326;  Brown  Gatt'M.  11  Oush.  848.  and  cases 
cited;  Oreen  v.  Mxon,  23  Bcav.  585;  Oritwotd 
V.  8abin,  51  N.  H.  167. 

AniD,  tbe  court  erred  in  not  ruling  that  the 
fraudulent  representations  must  have  related  to 
the  amteots  of  the  release,  or  have  been  such  as 
tn  make  tbe  petitioner,  Michael,  bdievetbat  the 
panv  he  was  dgoiog  was  not  a  release. 

Biiard  T.  Holmm,  84  N.  J.  L.  296;  Taylor  v. 
Wert,  1  Barb.  471;  Frmiel  v.  MilW,  37 
bid.  3. 

ifmrt.  A.  KorcroBB.  H.  C.  Hartwell, 
u>d  C.  F.  Baker,  for  pbtintiff : 

Tbe  instructions  were  sufficiently  favorable  to 
the  defendant,  ud  were  in  accordance  with 
well-settled  rules  of  hiw. 

^vort  v.  Seart,  119  Mass.  148;  Riggty.  Wm- 
Itjf,  116  Mass.  696;  Preaeo$t  v.  Wrigfit,  4  Gray. 
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461;  Hoitt  V.  Holeomb.  28  N.  H.  585;  Larrabee 
V.  Select,  66  Me,  876;  Livermore  v.  Peru,  55 
Me.  468:  Ball  v.  Holden,  116  Mass.  172. 

In  an  action  of  deceit,  actual  intention  to  de- 
fraud would  be  necessary;  but  in  this  action,  if 
it  is  proved  that  erroneous  or  false  statements 
were  made  to  the  petitioner,  1^  which  he  was 
misled,  he  was  entitled  to  rescind  tbe  settle- 
ment made  by  him  with  the  road  commission- 
ers, and  appeal  from  their  award. 

Stnart  V.  Sears,  supra;  Union  BanJcr.  V.8. 
Bank,  3  Mass.  74. 

It  was  only  necessaiy  for  the  petilifmer,  in 
rasdndiuf;  his  settlement  with  the  defendant,  to 
restore,  or  offer  to  restore,  what  he  bad  re- 
ceived from  it. 

Kimball  V.  Cunningham,  4  Mass.  503;  Cook 
v.  Oilman,  34  N.  H.  556. 

The  defeudant  asked  the  court  to  rule  that 
no  suillrlent  tender  to  the  town  was  shown  by 
petitioner's  offer  to  retuni  the  money  to  the 
road  commissioners.  This  request  was  rightly 
refused. 

No  objection  is  made  that  the  petitioner's  of- 
fer to  return  the  money  was  not  seasonably 
made;  tbe  only  objection  being  that  it  was  not 
made  to  the  right  person  or  persons.  Who 
would  be  tbe  right  person  or  persons  the  de- 
fendant does  not  state. 

The  town  can  only  act  through  its  officers. 
The  petitioner  was  omiged  to  tenaer  or  offer  it 
to  some  officer.  He  went  to  the  officers  who 
had  paid  him  tbe  money,  and  through  whom 
the  settlement  was  maide.  Tbey  were  tbe 
proper  officers;  tbey  bad  the  powers  in  all 
^'matters  concerning  the  streets,  ways,  *  •  * 
and  were  subject  to  the  duties,  liabiuties.  and 
penslties  of  selectmen." 

Pub,  Stat.  chap.  37,  §  75. 

The  evidence  was  both  competent  and  suf- 
ficient to  prove  that  the  petitioner  was  misled 
by  the  road  commissioners  Into  accepting  the 
award  and  signing  tbe  receipt.  While  it  is 
true  that  the  town  bad  no  nght  to  make  on 
agreement  with  the  petitioner  to  repair  his 
house,  and  this  prouuse  of  the  road  commis- 
sioners wns  ultra  vires,  yet  tbe  defendant  can- 
not, in  this  action,  avail  itself  of  this  unlawful 
act  of  its  agents.  The  question  raised  is.  Was 
tbe  petitioQtir  misled  by  Lbese  agents  of  the 
town  into  signing  the  receipt?  and  to  prove 
this,  it  is  competent  to  prove  their  declaratlona 
and  conduct. 

Halt  V,  Holden,  aupra. 

HolmeB,  J.,  delivered  the  opinion  of  tlie 
court: 

This  is  a  petition  for  the  assessment  of  dam- 
ages caused  by  taking  laud  for  a  townway,  in- 
<miding  damage  to  the  petitioner's  bouse. 
Pub.  Stat.  chap.  49,     79, 105. 

Tbe  petitioner,  before  filing  bis  petition,  had 
accepted  $200  awarded  by  the  road  commis- 
sioners, and  bad  set  his  mark  to  a  receipt  pre- 
pared by  tbem,  acknowledging  full  payment 
of  all  claims.  Tbe  defendant  asked  a  ruling 
that  this  settlement  was  a  bar.  which  was  re- 
fused, and  the  defendant  excepted. 

The  petitioner's  evidence  tended  to  sbow  that 
he  could  not  read,  and  that  tbe  road  commis- 
uoners  knew  of  his  insbiliiy;  that  at  the  time 
of  accepting  the  C200  he  stated  that  l^e  took  it 
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for  the  land  alone,  and  also  stated  that  be 
signed  the  receipt  for  the  land  alone,  under- 
standing that  to  be  its  tenor;  that  the  rcuul  cotn- 
missioDers  expressed  no  dissent,  but,  through 
their  nwkesman,  McGown,  said  that  "that 
would  IM  all  right;"  and  that,  as  aoon  as  the 
petirioner  understood  that  tbie  commissioners 
regarded  the  payment  as  a  full  settlement,  be 
repudiated  the  transaction,  tendered  the  monev 
back  to  them,  giving  them  a  notice  address^ 
to  the  town,  and  left  the  money,  with  tbe  no- 
tice,  in  the  hands  of  the  town  treasurer,  al- 
though DO  sufficient  tender  was  made  to  the 
latter. 

The  court  instructed  the  jury  that  it  was  not 
necessary  that  there  should  have  been  any  in- 
tent to  defraud  the  petitioner,  but  that  it  was 
necessary  to  show  some  conduct  which  was  cal- 
culated to  mislead  bim,  and  did  mislead  him. 
In  the  connection  in  which  the  instruction  was 

given,  it  must  be  taken  to  mean  that  the  peti- 
oner  must  bare  beoi  misled  aa  to  the  terms  of 
tbe  recdpt,  and  as  to  what  the  money  was  paid 
for.  Thus  construed,  and  having  reference  to 
tbe  petitioner's  evidence,  it  was  sufficiently  fa- 
vorable for  the  defendant;  and  the  defendant's 
request  for  a  ruling  was  rightly  refused. 

If  the  petitioner  was  Ignorant  of  tbe  contents 
of  the  instrument  prepared  by  the  defendant, 
and  was  known  to  be  so  by  the  defendant's 
agents;  and  if  he  expressly  declared,  in  good 
faith,  Uiat  he  set  his  mark  to  it  as  a  receipt  for 
the  damage  to  his  land  alone;  and  the  defend- 
ant's agents  thereupon  accepted  tbe  instrument 
in  silence,  or  with  words  importing  an  assent 
to  that  declaration, — such  conduct  would  be  a 
representation  that  the  instrument  was  what  It 
was  signed  for.  Trambly  y.  Bteartl,  180  Mass. 
259,  361;  SaU  v.  Bblden.  116  Mass.  172, 176. 
And  a  representation  of  what  Is  known  to  be 
false  may  be  none  the  less  a  fraud  that  it  ia 
made  without  any  corrupt  motive  or  intent. 
Stone  V.  Denny,  4  Met.  151,  161;  Fieher  v. 
Mellen,  108  Mass.  508;  Litchjiddy.  Hutehineon. 
mMass.  195;  /W/ti7/v.lFa;((Wi,3Bani. &Ad. 
114;  Quick  v.  MUUgan,  6  West.  Rep.  888, 108 
iDd.  419,  422. 

It  ts  unnecessary  to  go  further,  and  to  con- 
sider whether  or  not  the  ultimate  reason  why 
the  party  cannot  be  held  in  the  case  supposed 
is  that  the  overt  acts  of  setting  his  mark  to  the 
instrument,  and  delivering  It,  which,  standing 
alone,  would  have  been  an  execution  of  it,  were 
qualified  1^  another  overt  act.  which  changed 
toeir  character,  as  between  the  parties,  and  pre- 
vented the  mark  and  the  delivery  from  having 
that  effect,  or  expressing  an  intent  correspond- 
ing with  the  written  words.  In  the  old  books 
it  IS  said  that  a  deed  which  is  misread  to  an  il- 
literate man,  although  by  his  friend  and  with- 
out fraud,  does  not  nlnd  him.  Thoroughgood'e 
Oaee,  8  Rep.  9;  Com.  Dig.  Fait,  bk.  3;  Fos- 
ter v.  Maekinnm,  L.  R.  4  C.  P.  704,  711; 
SehugtkiU  County  v.  Coptey,  67  Pa.  886,  889. 
And  tbe  proper  mode  of  pleadingtbe  facts  was 
m?n  est  faetum,  because,  as  was  said,  "the  mat- 
ter proves  thst  It  never  was  his  deed"  (Plowd. 
66;  T.  B.  80  Edw.  III.  81.  82,  44  Ass.  pi.  80, 
fol.  292;  8.  C.  44  Edw.  III.  28,  pi.  28;  9  Hen. 
V.  16,  pi.  2;  9Hen.VI.  59,  pi.  8;  Keilw.  70,  4, 

SI.  6;  Pigot'e  Cam,  11  Rep.  26.  h,  27.  b;  2  Rolle, 
.br.  28;  1 011b.  Ev.  6th  ed.  144;  Mvtten  v.  OM 
CMffny  iL  £  127  Haas.  86, 80;  WHte  v.  Gravea, 


1 107  Mass.  825,  828;  8(mie»  v.  Brewer.  2  Pick. 
'  184,  204),  whereas  an  ordinary  case  of  fraud 
or  duress  could  not  be  pleaded  in  this  way,  b^ 
cause  tbe  delivery  was  not  void  (Plowd,  W;  I 
Chilty,Pl7thed.511.  See  Fairbankev.  Buk, 
0  New  Eng.  Rep.  160, 145  Mass.  15S).  Bat  wc 
put  our  decision  solely  on  the  gronnd  of  ttwoA. 
and  express  do  opinion  with  r^rd  to  tbe  sug- 
gestions last  thrown  out. 

In  either  view,  the  oral  evidence  is  not  offered 
for  the  purpose  of  varying  tbe  written  inrtn- 
ment,  or  of  adding  an  orafpromise  to  it,  which 
it  may  be  assumed  could  not  be  done  ( Avn 
V.  Ckimbfidge,  8  Allen,  474;  Jamea  v.  BUgk,  II 
Allen,  4),  but  for  the  piupose  of  showinf  dist 
it  was  never  execiited.or  was  voidable  for  naud. 
We  may  add,  by  way  of  caution,  that,  in  tbe 
case  of  a  ftojw  fide  purchaser  for  value,  other 
considerations  come  in,  which  have  no  place 
here.  See  White  v.  Dvggan,  140  Mass.  IB. 
Williamtv.  StoU,  79Ind.  80;  Chapmau  v.  Beet. 
56  N.  T.  187. 

Leaving  the  receipt  on  one  side,  if  the  con- 
duct of  the  defendant's  agents  was  calculated 
to  lead  the  petitioner  to  suppose  that  the  mooer 
was  paid  for  tbe  land  alone,  and  did  lead  hia 
to  suppose  so,  then  it  was  paid  for  the  land 
alone.  To  lead  a  person  reasonably  to  suppose 
that  you  assent  to  an  oral  arrangement  is  to  sf>- 
sentto  it, wholly  irrespective  of  fraud.  Assent, 
in  the  sense  of  the  law,  isa  matter  of  overt  acti. 
not  of  inward  unanimity  in  motives,  desgn.or 
tbe  interpretation  of  words.  See  Halt  y.Hokka, 
supra;  Ford  v.  Ford,  8  New  Eng.  R«>.  7M,  14S 
Mass.  577,  578. 

It  was  argued  that  the  road  commissioDerv 
had  not  power  to  make  the  anangeiuent  testi- 
fled  to  by  the  petitioner,  and  it  is  tme  that  tbe 
$200  was  decreed,  and  the  decree  was  acoqXed 
by  the  town,  as  an  award  for  all  tbe  damages 
mufered.  But,  assuming  that  the  ctxnini^ 
sionets  had  no  right  to  oner  the  sum  tat  less 
than  all  the  damages,  that  did  not  make  it  im- 
possible for  them  to  do  so  in  fact,  and  would 
not  make  a  payment  which  purported  to  be 
made  and  accepted  for  land  aJone  a  paymral 
for  land  and  buildings.  Of  course,  loo, 'if  tbe 
conduct  of  tbe  commissi  oners,  however  inno* 
cent  in  intention,  amounted  to  fraud  by  ood- 
strucUon  of  law,  the  defendant,  when  itclaim»> 
tbe  benefit  of  an  arrangement  made  Uiroogli 
them,  takes  it  with  all  its  defects. 

Upon  the  facts,  as  the  petitioner  states  then, 
he  bad  a  right  to  repudiate  tbe  tnuwaetko 
when  he  found  what  be  bad  signed.  Mufk* 
T.  Old  Colony  It.  R.  Go.  127  Mass.  86;  Smitk  v. 
Holyoke,  112  Moss.  S17;  Michigan  Gent.  R.  R. 
Co.  V.  Dunham.  80  Mich.  128.  If  it  wasnecee- 
sary  for  him  to  return  the  monev.  be  did  all 
that  be  was'called  upon  to  do.  Flad  the  com- 
missioners accepted  bis  tender,  things  would 
have  been  restored  to  their  condition  before  tbe 
settlement.  Tbe  money  was  left  wbm  tbe 
town  could  take  it  at  any  time,  and  tbe  lown 
was  notified;  but  it  is  plain  that  tbe  town  did 
not  accept  his  version  of  tbe  facts,  and  denied 
bis  rights  lo  repudiate  tbe  arrangement 

Tbe  petitioner's  evidence  as  to  aconvoaatioB 
at  McQown's  bouse  was  in  reptr  to  testimony 
Dut  in  by  the  defendant  on  tbe  same  matter. 
Tbe  other  exception  is  waived. 

BkcepUont  ovemiled. 
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WiUiam  HALE 

r. 

LeoDaid  V.  SPAULDING,  AaroD  H.  Salt- 
marsh,  et  aL 

In  an  »etion  tLgwdnmt  six  oblifcora  In 

an  aerreemeat  under  seal  for  tne  pay- 
mmnt  of  money,  an  answer  that  the 
plaintiff  bad  executed  a  release  on- 
aar  seal  to  one  or  more  of  the  joint 
obliffors,  in  the  words:  "Rec'd  of  L.  V. 
Spauldme  |1,060  in  full  satisfaction 
of  his  liability  on  the  document  signed 
by  L.  V.  SpauldinK/  etc..  preaente  a 
eoandete  aefense*  and  ezcludea  parol 
eTidence  to  show  the  actual  intention. 
The  JbBtmment  is  a  mere  receipt,  under 
leal,  of  money,  from  one  of  several  joint 
obligors,  in  fall  satisfaction  of  his  liabil- 
ity on  the  doeument  signed  by  himself 
and  others.  There  is  nothing  to  get 
hold  of  to  show  an  intent  to  reserve 
ri^ts  against  the  others.  The  plaintiff 
Bught  already  have  discharged  each  of 
them  by  a  similar  release. 

(Bssez — Filed  Januanr  4, 188K.) 

ON^atnUff's  exceptions.  OverruUd. 
This  was  ao  actioD  of  contract  brought  by 
dte  plaintiff  against  six  obligcnv  in  an  agreement 
under  seal,  of  which  the  following  Is  a  copy: 

Know  all  men  by  these  presents  that,  where- 
as William  Hale,  of  Haverbill,  in  the  Com- 
Dwowealth  of  Massachusetts,  is  the  owner  of 
rertain  notes  for  $3,000  fiven  by  the  American 
Iron  Glass  Pipe  and  Plate  Co,  to  Lyman  R. 
Stockbridge,  and  secured  by  a  mortgage  upon 
leal  estate  of  said  corporation,  and  whereas 
»id  Hale  was  the  indorser  of  a  certain  promis- 
MHy  note  given  by  said  corporation  to  the 
HaTerbill  National  Bank  for  the  sum  of 
t2.300,  which  note  said  Hale  has  been  obliged 
to  pay;  now,  therefore,  we,  the  undersized,  in 
consideration  of  one  dollar  to  us  paid,  and 
other  good  and  valuable  consideration  to  us  ad- 
vanced, by  said  Hale,  the  receipt  whereof  is 
btrebv  acknowledged,  do  hereby  covenant, 
prombe,  and  agree,  to  and  with  said  Hale,  tfaat 
vewill,  upon  demand,  pay  to  said  Hale  six 
'crenttw  en  all  Ittsa,  cost,  turm,  or  expense  to 
wUcli  lie  has  been  or  may  be  subjected  b^  rea- 
wn  of,  or  on  account  of,  said  notes  and  said  in- 
dorsement; meaning  and  intending  hereby  to  as- 
some  six  sevenths  of  the  Indebtedness  of  said 
Mrporation  to  said  Hale,  in  the  event  that  he  is 
anable  to  collect  the  same  from  said  corpora- 
tioa,  and  shall  thereby  sustain  loss.  In  witness 
whereof  we  hereunto  set  our  hands  and  seals 
tbis28ddavof  May,  a.  d.  1885. 


L.  V.  Spaulding, 
Hazen  M.  Chastt, 
Aaron  H.  Baltmarsh, 
Richard  Webster, 
George  A.  Hall, 
William  Hale, 
Cyms  D.  Furber, 


Seal. 
Seat. 
Seal. 
Seal. 
Seal. 
Seal. 
Seal. 


The  writ  was  entered  on  August,  1886,  re- 
tnni  day,  and  no  answer  was  fllai  by  any  de- 
fendant except  the  defendant  Saltmarsh,  who 
uswered  that,  since  the  execnUon  of  the  con- 
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tract,  the  plaintiff  has  executed  and  delivered 
8  release  or  dischaige  under  seal  to  one  or  more 
of  the  joint  obligors  in  said  obligation,  which 
reads  as  follows: 

Haverhill.  Mass.,  Sept.  20,  188«. 
Rec'd  of  L.  V.  Spaulding  $1,080  AV  in  full 
satisfaction  of  his  liability  on  the  document 
signed  by  L.  V.  Spaulding,  H.  M.  Chase,  A. 
HT  Saltmarsh,  Richard  Webster,  George  A. 
Hall,  William  Hale,  and  Cyrus  D.  Furher, 
and  dated  Hay  38,  1686. 

WflllamHale.  [Seal.] 
Witness:  Hazen  M.  Chase. 

It  appeared  at  the  trial,  where  Saltmarsh 
alone  defended,  before  a  judge  and  jury,  that 
on  September  SO,  1886.  the  defendant*,  except 
Saltmarsh,  settled  with  the  plaintiff  for  their 
proportionate  part  of  the  amount  alleged  to  be 
due  under  the  agreement  declared  on,  and  the 
plaintiff  executed  the  paper  under  seal  an- 
nexed to  Foid  answer,  and  delivered  It  to  the 
defendant  Spaulding.  The  plaintiff  offered  to 
show  fncLs  showing  that,  in  giviugsaid  sealed 
paper  annexed  to  the  answer,  there  was  no  in- 
tention of  releasing  the  defendant  Saltmarsh. 
But  the  judge  rulm  that  said  offer  waa  not  ma- 
terial, and  that  said  sealed  paper  released  Ihe 
defendant  Saltmarsh.  and  ordered  a  verdict  for 
the  defendant,  which  was  rendered;  and  plain- 
tiff alleged  exceptions. 
Mr.  W.  H.  moody,  for  plaintiff: 
A  release  to  one  joint  obligor  releases  all, 
and  the  question  in  this  case  ia  whether  the 
sealed  paper  delivered  to  Spaulding  is  a  re- 
lease; for  nothing  except  a  technical  release  un- 
der seal  has  the  effect  of  releasing  joint  obli 
gors. 

Qoodnmo  v.  Smith,  18  Pick.  414;  Shaw  v. 
Pratt,  22  Pick.  305;  Sohier  v.  Loring,  6  Cush. 
587;  Gold  Medal  8.  Co.  v.  Harris,  124  Mass.  206; 
EeuwHhy  V.  Sawyer,  125  Mass.  28;  Dean  v. 
Nemkall,  8  T.  R  188;  SoUy  v.  F»r^,  2  Brod. 
4  B.  46;  Parmelee  v.  Laicrenee,  44  III.  405; 
Burke  V.  Nbbie,  48  Pa  168;  McAlletter  v. 
Spragm,  34  Me.  296;  Ru$aeU  v.  Adderton,  64 
N.  C.  417;  Prince  v.  Lynch,  88  Cal.  528;  Walk- 
ers. McCtdloch,  4  Greenl.  421;  Rowley  v.  Stod- 
dard. 7  Johns.  207. 

It  is  well  settled  that,  where  there  is  an  ex- 
press reservation  of  rights  a^nst  other  joint 
obligors,  they  are  not  released,  whatever  the 
form  of  release. 

Kenworthy  v.  Sawyer^  and  8eUy  v.  Fcrbe*, 
aupra. 

The  language  of  Wilde,  J.,  in  Goodntnc  v. 
Smith,  mpra,  and  the  decision  in  Hutchinyt  v. 
NirhoU,  tO  Cush.  802,  show  Uiat  there  is  no 
difference  between  the  effect  of  an  express  and 
an  implied  reservation. 

If  we  take  the  receipt  "in  connection  with 
the  surrounding  circumstances,"  aawemay  do, 
(Parm^  v.  Lawrence,  supra)  the  inference 
tbat  the  plaintiff  did  not  intend  to  release  the 
other  obligors  is  strengthened,  for  reasons  ap- 
parent on  the  exceptions. 

Henry  N.  MerriU  and  J.  Otis  Ward- 
well,  for  defendant  Saltmarah: 

Tbe  ohiigatioo  sued  was  a  joint  obtigation. 
The  release  ot  Spaulding  is  a  technical  release 
under  seal.  A  seal  is  affixed  to  tiie  instrument, 
uid  the  legal  presumption  is  that 
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there  as  the  seal  of  the  parly  executing  the 
same. 

MiUtlam  Foundery  v.  Hooey.  21  Pick.  417. 
A  release  of  one  Joint  promisor  is  a  release  of 
all. 

Tuckerman  t.  NewhaU,  17  Mass.  681;  Ward 
y.  Jokruon,  18  Mass.  148;  Wiggin  v.  Tudor,  28 
Pick.  434. 

Testimony  as  to  the  intent  of  parties  was  in- 
admissible, as  lending  to  impair  and  limit  the 
effect  of  a  sealed  instrument. 

Bee  Tuckennan.  v.  NmhaU,  mtpra. 

C.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  words  '*  in  full  satisfaction  for  his  liabil- 
ity "  import  a  release  and  discharge  to  Spauld- 
ing;  and,  the  instrument  being  under  seal,  it 
amounts  to  a  technical  release.  The  plaintiff 
does  not  controvert  the  general  rule  that  a  re- 
lease to  one  joint  obligor  releases  all.  Wiggin 
V.  Tvdor,  SiS  Pick.  434,  444;  Ooodnow  v.  Smitfi, 
18  Pick.  414;  Fond  v.  WiUianu,  1  Grajr,  680, 
686.  Butthis result  is  avoided  whentbeinstru- 
ment  ia  so  drawn  as  to  show  a  contrary  inten- 
tion. Lindl.  Partn.  488;  2  Chilty,  Cont  11th 
Am.  ed.  g  1154  etaeq,;  Bx  parte  Good,  L.  R.  S 
Cb.  D.  46,  55. 

The  difficulty  with  the  plaintiff'a  case  is 
that  there  is  nothing  in  the  instrument  before 
ns  to  show  Buch  contraiy  Intention.  Usuallv 
a  reservation  of  rights  i^nst  other  parties  u 
inserted  for  that  purpose;  or  the  instrument  is 
put  in  the  form  of  a  covenant  not  to  sue.  See 
KentooHky  v.  Savryer,  135  MaBS.  28;  WiU%%  v. 
De  Castro,  4  C.  B.  N.  8  816;  North  v.  TTaJfce- 
f£ld,  13  Q.  B.  586,  541. 

Parol  evidence  to  show  the  actual  intention 
is  incompetent,  l^deerman  v.  NmhaU,  17 
Mass.  585.  The  instrument  given  in  this  case 
was  a  mere  receipt,  under  seal,  of  money,  from 
one  of  several  jomt  obligors,  in  full  satisfaction 
for  his  liability  on  the  document  signed  by  him- 
self and  others.  There  is  nothing  to  get  hold  of 
to  show  an  intent  to  reserve  rights  wainst  the 
others.  He  mi^t  already  wve  mBcharged 
each  of  them  by  a  similar  release. 


FIBST  NATIONAL  BANK  OF  NORTH- 
AMPTON 

«. 

Joe^  CRAFTS,  Assignee. 

SAME  «.  HAMPSHIRE  COUNTY  NAT. 
BANK. 

1.  As  a  general  rule,  in  sutta  eonoeraiaflf 
trnst  property  the  ceshiiH  que  trust  are 
neeeesary  parties,  especially  where 
the  inquiry  as  to  the  rights  of  the  tras- 
tee  involves  the  neoessity  of  investigat- 
ing the  relations  between  him  and  the 
ceStuis  que  trust.  If  complete  Jnatice 
can  be  done  to  those  immediately  be- 
fore the  court,  other  parties  may,  in 
its  discretion,  be  dlmensed  with;  but 
when  it  is  ieen  at  the  nnal  hearing  that 
Jostloe  cannot  be  done,  on  aocount  of 
the  want  of  parties  whose  interests  are 
faiTolved  in  the  controversy,  this  ohjee- 

83i 


tion  ma^  then  be  made,  or  the  court 
may,  of  its  own  motion,  decline  to  pro- 
ceed to  a  final  decree,  and  diaroiaa  the 

biU. 

2.  Where  a  pnrebaser  under  a  mIo  made 
in  pTOoeeoings  In  insolTency  under  the 
order  of  the  court  lias  subsequently 
transferred  the  property  to  the  as- 
mignee  as  trustee.  relinqnisbinK  at  the 
time  of  the  purchase  a  claim,  whether 
real  or  pretended,  which  he  had  against 
the  insolvent  estate  for  the  nse  of  the 
insolvents  of  several  pieces  of  real  es- 
tate of  which  the  purchaser  was  tenant 
in  oommon  with  them,  also  transferring 
to  such  as^nee.  as  trustee,  his  intereM 
as  tenant  in  common  with  th6  insol- 
vents in  such  real  estate,  the  same  being 
thereafter  managed  under  the  trust 
with  the  other  real  estate  held  by  the 
insolvents ;  and  such  purehuaer  hat 
become  responsible  in  the  ram  at 
$5,000  for  the  paymentof  alo«atathe 
ass^nee  as  trustee  to  enable  hhn  to 
carry  out  the  purposes  of  the  trust, 
the  loan  ba\ing  been  only  partiaJly  paid. 
Md  the  purchaser  reserriu^  a  rif^t 
under  the  trust  to  receive  wluUeTer 
shall  remain  after  the  assifni'w  shall 
have  paid  all  expenses,  and  otherwise 
completed  the  execution  of  his  trust,— 
in  a  proceeding  by  a  creditor  of  the 
insolvents  to  require  the  asai^ee  to 
flbccount  for  the  value  of  the  propeitv 
received  by  him,  and  the  profits  on  the 
transaction,  and  to  have  the  proof  of 
the  claim  of  another  creditor  who 
made  the  loan  to  the  assignee  ex- 
punged, such  pnrehaaer  was  a  aecet 
sary  party  to  the  proceedings. 

8.  Assuming  that  the  tnwsMtloa  by 
which  the  property  of  the  insolvents* 
estate  was  sold  and  passed  into  the 
bauds  of  their  assignee  in  trust,  and  the 
act  of  the  creditor  in  advancing  to  him 
the  sum  of  ^7,000  for  the*  purpose  of 
carrying  out  the  objects  of  the  tnut. 
was  one  which  was  legally  frMiduIeat. 
and  which  might  be  avoided  by  the 
creditors  apon  proper  prooeedings. 
throQgh  the  assignee  or  otherwise,  and 
the  property  conveyed,  and  any  precis 
made  in  the  sale  or  management  of  the 
same  appropriated  to  the  benefit  of  the 
creditors,  this  will  fnmish  no  gr^mmd 
for  expunging  the  claim  provod  hv 
the  creditor  who  has  made  such  ad- 
vance, where  such  claim  was  he  neatly 
made  and  there  is  no  evldeaee  that 
such  creditor  had  received  any  eoo- 
veyance  by  way  of  preference  or  seea- 
rity*  or  that  the  debt  was  in  any  way 
diminished  by  any  payment.  The 
original  claim  is  not  fraadulent  or  ille- 
gal  because  the  elaimiuit  may  have  sab- 
seqnently  done  something  which  is  iiut- 
ly  the  stibjeet  of  animadTersitm,  imieh 
may  expose  him  to  a  demand  for  dam- 
ages, or  which  may  eanse  iwopertv 
which  has  been  transferred  tor  Ma  bn- 
eflt  to  t>e  reclaimed. 


(Hamjfllf^r^JJl 
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1888.  FiBST  Nationai.  Bank  or 

ON  report.  In  first  case,  bill  di«mi*$edvntm 
amtn'Ietl;  in  second  case,  bill  dismissed. 
These  esses  are  bills  in  equity,  seekiog  tbe 
saperviBory  intervention  of  this  court  over  the 
coDrt  of  insolvency,  and  in  the  nature  of  ap- 
peals, asking  that  the  account  of  an  assignee 
be  surchar^M,  and  that  tbe  proof  of  the  cbim 
of  s  creditor  be  expunged. 

Heard  oa  master's  report  and  Teserred  for 
tbe  foU  conrt  by  consent  of  parties,  tbe  court 
to  have  authority  to  drew  inferences  from  tbe 
facts  stated. 

Tbe  facts  appear  from  the  opinion. 
Mr.  W.  S.  B.  Hopkins,  for  plaintiff: 
Though  from  interlocutory  decrees,  these 
proceedines  lie. 

Omtanty.  FUrkins,  107  Mass.  79. 

Case  offatnst  CrttfU,  Assignee. 

The  introdnction  of  a  third  party  is  often  of 
Itself  a  badge  of  fraud. 

Leicit  V.  UiUmun,  8  H.  L.  Cas.  607;  Miehmd 
T.  Girod,  45  U.  S.  4  How.  554  {12  L.  ed.  1099). 

"  Where  the  trustee  himself  makes  sale  of 
the  tmrt  propeny,  under  ttie  antbority  vested 
fai  him  as  snch, — whether  the  sale  be  made  un- 
der judicial  direction  or  otherwise.—if  he  be- 
comes tbe  purchaser  himself,  either  directly  or 
through  a  third  person,  the  purchase  is,  by  con- 
fltmction  of  law,  fraudulent,  and  no  showing 
of  good  faith  or  of  the  payment  of  a  full  con- 
^deratiOD  can  sustain  it  against  the  objection 
of  the  eestui  que  trust,  so  long  as  tbe  property 
remaios  in  hu  hands,  or  in  the  hands  of  auyone 
who  takes  it  with  knowledge  or  ootlce  of  tbe 
fscts.  •  *  »  The  above  nrte  applies  to  execu- 
tors and  administrators,  guardians,  assignees  in 
bankruptcies,"  etc. 

Cooley,  Torts,  524. 

Two  other  statements  may  be  added,  t.  «., 
Ike  same  mle  applies  to  the  trustee  purchas- 
ing from  himself,  although  be  buy  as  the 
agent  of  a  third  puty,  or  although  a  third  .par- 
ty buys,  by  previous  arrangement,  tat  one  in 
whom  the  trustee  is  interested. 

Ex  parte  Beholds,  5  Ves.  Sr.  707;  Ex  parte 
Laees,  6  Vea.  625;  Ex  parte  Bage,  4  Madd.  459; 
Bx  pofia  Baddoek.  1  Mont.  &  Mac  A.  281;  Ex 
parte  Bennett,  10  Ves.  Jr.  881;  Mieltoud  v.  Gi- 
nd,  45  U.  S.  4  How.  C0»^  (12  L.  ed.  lOOB); 
Greenjletd Sav. Bankv.  gini<mM,li»  Mass.  415; 
C;tonbv.£Iaab*Bff(on,  110  Mass.  860-676;  Liteh- 
JMdv.  Oudworth,  16  Fick.  81;  Jennisonv.  Hap- 
good,  10  Pick.  77-08;  Famum  v.  Brooks,  9  Pick. 
212.  232;  Dammv.  Fanning, 2  Johns.  Cb.  252; 
Ogdeti  V.  LarrtOee,  67  111.  889;  Hammond  v. 
Stantom,  4  R.  I.  60;  Mcore  v.  MamOOavm,  8 
Mich.  488;  North  Bait.  BMg.  Asao.  v.  CaMweU. 
25  Hd.  420;  Story.  Eq.  Jiuisp.  822. 

"He  who  should  instruct  the  court  bow  to 
tA\  slumld  not  buy  under  authority  of  tbe 
■eoori." 

IteBnn^t  Case,  6  Ves.  681,  note. 
Cm  againti    Ham^^kire  County  National 

U  not  tbe  attemiA  by  a  creditor  toovorreach 
tbe  other  creditors,  especially  when  made  in 
xonjunctioo  with  the  assignee,  whether  suc- 
ceirful  or  not,  or  whether  prior  or  subsequent 
to  his  proof,  a  ground  for  denying  him  the 
benefit  of  the  Act,  byeitherrefusmg  or  expung- 
ing his  iftooil 
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Claims  may  be  expunged  1:^  this  cotirt. 

Pub.  Stat.  157,  §  35,  originally  1880,  chap. 
246,  §  9;  New  Bedford  Inst,  for  Sav.  r.  Hatha- 
way, 184  Mass.  60;  Woodirard  v.  Spurr,  188 
Mass.  593;  Spurr  v.  Dean,  189  Mass.  84. 

The  transaction  complained  of  was  not 
known  till  more  than  a  year  after  the  proof  of 
defendant's  claim. 

The  i>ower  to  expunge  claims  waa  declared 
to  be  incident  to  equity  jurisdiction  before  the 
passage  of  tbe  statute,  and  to  apply  with  force 
when,  from  tbe  luture  of  tbe  case,  then  was 
no  remedy  by  appeal. 

Hillv.  Hersey,  1  Qmv.  584-686. 

The  general  spirit  of  bankruptcy  laws  seema 
to  demand  the  application  of  tbe  principles  in 
a  case  like  this,  by  analogy  to  the  many  adju- 
dicated cases  under  composiUon  agreements. 
Tbe  agreements  of  tbis  ciiaracter  present  mu- 
tual express  promises  that  no  creditor  shall 
have  auT  advantage  over  another.  Does  not 
the  whole  doctrine  of  bankruptcy  imply  tbe 
same  mutual  undertaking  as  always  existing, 
and  never  to  be  laid  aside  till  tbe  end? 

Maltalieu  v.  Hodgson,  16 Q.  B.  680;  Marey. 
San^ford,  1  Gi£f.  288;  Howden  v.  Haigh,  11  Ad. 
&  El.  1083;  Wells  v.  Qirling,  4  Moore,  78;  Be 
Gross,  4  De  G.  &  B.  864;  8mith  v.  Cuff,  6 
Maule  &  S.  166;  Brecky.  Cole,  4  Sandf.  79;  Way 
V.  Langley,  15  Ohio  St.  392. 

As  to  third  party's  interest  being  involved — 

Coleman  v.  WaUer,  8  Youuge  &  J.  813;  Tea- 
mans  v.  Ohatterton,  0  Johns.  304. 

Where  no  money  but  only  security  was 
taken — 

Leicester  v.  Rote,  4  East,  808. 

Where  the  transaction  was  after  the  agree- 
ment— 

Turner  v.  Boole.  Dowl.  &  R.  N.  P.  C.  27.  . 

Messrs.  Gideon  Wella  and  D.  W.  Bond, 
for  defendant: 

The  power  to  expunge  a  claim  only  exists 
when  the  chdm,  or  part  of  it,  is  founded  in 
whole  or  In  part  in  fraud.  Illegality,  or  mis- 
take. 

RobHns  V.  Bates,  4  Cush.  104;  Biil\.  Hersey, 
1  Gray,  684;  HaUv.  Marsh,  11  AUen,  688;  Acts 
1880,  chap.  246,  §  0;  Pub.  Stat.  chap.  167,  g  86. 

The  allowance  by  tbe  court  of  insolvency 
was  an  adjudicaticm  both  as  to  Hs  validity  and 
the  rifibtof  the  bank  to  prove  It 

J3a«v.  JfowA,  11  Allen, 563;  Palmers.  Day- 
ton,  4  Cush.  270. 

The  insolvent  court  had  no  right  to  revise  its 
decree  allowing  the  claim,  except  as  stated  in 
Pub.  Stat.  cbap.  167,  §  85. 

The  bank  has  not  acc^tted  any  "  prefer- 
ence" witbin  tbe  meaning  of  Pub.  Btst.  chap. 
167.  §  88. 

Tbe  acceptance,  by  a  creditor,  of  a  new  prom- 
ise by  the  insolvent  to  pay  tbe  debt  of  the  credi- 
tor, after  the  commencement  of  proceedings 
in  insolvencv,  is  not  a  preference  witbin  the 
meaning  of  the  statute.  A  new  promise  is  val- 
id, pronded  it  is  not  made  in  consideration  of 
the  creditor  agreeing  to  consent  to  a  disdiarge, 
or  to  use  bis  influence  to  obtain  a  diecharge  of 
the  insolvent. 

Downs  V.  Lewis,  11  Cush.  76;  Dexter  v.  Snow, 
12  Gush.  504;  Eelley  v.  Pike.  5  Cush.  484;  Le- 
row  V.  Wihnarth,  7  Allen,  468;  Co(^  v.  Shear- 
man, 108 Mass.  21;  Piereev.  ifann,180Mass.l4. 

The  sale  having  been  made  hi  XHUsuanceiof 
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an  order  of  ooortf  Its  propriety  cannot  be  ques- 
tioned. 

WinehetUr  v.  Thayer,  129  Man.  129;  iforM 
T.  JTeSens^s,  993bB8. 64;  fonwrT.  Htabrouek, 
41  Pa.  170;  Loringy.  Bteineman,  1  Met.  204. 

The  inBolveocy  court  had  jurisdiction  to  pass 
the  decree. 

Pub.  Stat.  chap.  157.  §  50. 

If  there  was  au  error  of  judgment  on  the 
part  of  the  court  in  making  the  decree,  the 
proper  course  for  the  plain  tin  was  to  have  ap- 

{lUed  to  this  court  for  a  revision  of  that  decree, 
t  cannot  be  questioned  in  collateral  proceed- 
ing. 

Merriam  v.  Bewail,  8  Gray,  816;  Oumminga 
V.  Gammingt,  128  Mass.  S70;  Botton  ds  W.  R. 
R.  Corp.  V.  Sparhawk,  1  Allen,  448;  Farwea  v. 
Baddin,  120  Mass.  7. 

Oraf  ts  m  wht,  andor  the  ordor,  have  told  to  the 
defendant  rank  had  it  offered  the  best  price, 
no  purchaser  haviag  been  named  in  the  order. 
The  court  upon  application,  if  satisfied  that  it 
was  for  the  interest  of  the  creditors,  could  have 
authorized  the  sale  to  the  assignee. 

See  GampbeU  v.  Walker,  6  Ves.  678. 

Crafts  is  in  no  sense  the  bank.  As  a  director 
he  is  the  agent  of  the  bank  when  engaged  in 
the  transaction  of  its  business. 

Smith  V.  Hvrd,  12  Met.  871. 

He  might  contract  with  the  bank  as  with 
any  other  rarty. 

EUit  T.  Botto7^  H.  <£  E.  R.  R.  Co.  107  Mass. 
1;  Union  P.  B.  R.  Co.  v.  Credit  Mobilier,  186 
Mass.  867;  U.  8.  BoUing  Stock  Co.  v.  Atlantic 
A  Q.  W.  BB.GO.U  Ohio.  460;  Hartt  v. 
Brwm,  77  Ul.  836. 

"Individuals  who  are  officers  are  distinct 
from  the  corporation  itself,  and  may  make  con- 
tracts with  it,  make  conveyances  to  it,  and  re- 
ceive conveyances  from  it." 

Chapman,  Ch.  J. ,  in  BUia  v.  Botton,  if.  d:  E. 
B.  B.  Co.  107  Mass.  18. 

His  relation  to  the  bank  as  a  director  is  that 
of  agent  to  principal. 

Cases  above  dted. 

Devww,  J.',  delivered  the  opinion  of  the 
court: 

These  cases  are  respectively  bills  in  equity 
seeking  the  supervisory  intervention  of  this 
court  over  the  oourt  of  insolvency,  and  are  in 
the  nature  of  appeals  from  Its  decisions.  In 
the  first  of  them,  the  plaintiff,  the  Northamp- 
ton Bank,  seeks  that  the  account  of  the  as- 
signee should  be  surcharged,  and  that  be  be 
denied  any  compensation  oa  assignee,  on  the 

Sound  that  he  has  wrongfully  withheld  from 
e  general  creditors  large  sums  of  money  be- 
longing to  the  insolvent  estate  of  the  Day 
Brothen,  and  has  unlawfully  gained  and  se- 
cured them  for  his  own  benefit,  and  thatof  tiie 
Hampshire  County  National  Bank,  which  is 
made  a  party  to  the  bill.  In  the  second,  the 
plaintiff  seeks  that  this  court  shall  order  that 
the  proof  of  the  claim  of  the  Hampshire 
Bank  as  a  creditor  of  the  Day  Brotliers.  hereto- 
fore made,  shall  be  expunged. 

Without  undertaking  to  state  the  facts  in 
their  complete  details,  t£ey  may  be  summarized 
from  the  allegations  of  the  pkadings  and  the 
report  of  the  master  sufficiently  for  the  imme- 
diate purpose  of  the  present  inquiry. 
The  Day  Brothers  becanwembanaased  in  the 


summer  of  1884,  and  were  lareely  and  near^ 
equally  indebted  to  the  plaintiff  and  defendant 
banks,  in  each  of  which  they  had  a  regular  line 
of  discount.   Biefore  proceedings  in  inaolvency 
were  commenced,  these  banks  conferred  as  to 
making  further  advances,  determioed  that  it 
wasunwise  to  do  no,  and  the  insolvency  of  Ibe 
Day  Brothers  followed.    Mr.  Crafts  was  a  di- 
rectorof  the  defendant  bank,  waspieaentattbe 
conference,  and  was  subsequeotlj  dioaen  v- 
signee  on  August  80,  1884.   On  October  90, 
1884,  Crafts,  as  assignee,  filed  his  petilion  for 
leave  to  sell  all  the  property  of  the  insolvents  for 
the  sum  of  ^1.500  at  private  sale,  except  cer- 
tain pieces  of  real  estate  mortMged  for  more 
than  their  value.   The  price  offered  for  that 
which  was  proposed  to  be  sold  sli^tly  ex- 
ceeded its  appraised  value.   This  petition  was 
supported  by  some  fifteen  of  the  creditors,  in- 
cluding the  defendant  bank,  and  was  op^tmtA 
by  the  plaintiff  bank,  and  on  November  1J( 
was  granted.   It  was  represented  to  tbe  cooct 
that  this  offer  was  made  by  one  Charles 
Day,  and  William  C.  HaU.    Charles  Day  wis 
a  brother  of  tbe  insolvents,  was  tenant  in  com- 
mon of  several  pieces  of  real  estate  owd  fa^ 
them  in  their  business,  but  not  a  partner  or  in- 
terested therein.   Before  this  leave  was  grant- 
ed, he  also  relinquished  any  claim  against  the 
insolvents,  if  any  he  had,  for  the  use  made  by 
them  of  his  share  of  the  real  estate.    On  No- 
vember 10, 1884,  Charles  Day  bad  a  conference 
with  Luther  Bodman,  the  president  of  the  de- 
fendant bank,  relative  to  a  loan  of  some  $27,000 
or  $28,000,  to  enable  him  to  purchase  thepr^ 
erty  which  ttw  asdgnee  had  petitioned  for  Wve 
to  sell  at  private  sale.   It  was  finally  anansed 
that  the  Hampshire  Bank  should  loan  this 
sum,  that  the  property  should  be  conveyed 
to  a  trustee,  to  be  used  to  repay  this  loan,  and 
for  other  purposes,  which  appear  in  the  dec- 
laration of  trust  which  was  made  on  Novem- 
ber 15,  the  day  when  teave  to  sell  was  granted. 
It  was  also  then  arranged  that  Crafts  should  be 
the  trustee.   On  November  IS,  1884,  Crafts,  as 
assignee,  acting  under  the  autboriiy  given  by 
tbe  court  of  iasolvency,  conveyed  to  Charies 
Day  and  Hall  all  of  the  property,  real  and  per 
sonal  (except  the  five  lots  heretofore  meta- 
tioned),  and  said       and  HaU  reconveyed  tbe 
same  to  Crafts  for  ue  purposes  set  fwtn  in  the 
declaration  of  trust.  Thisdeclaration  recited  tbe 
conveyance  toCrafts  of  all  the  real  and  personal 
estate  of  the  insolvents,  and  also  all  the  interest 
of  Charles  Day  in  their  real  estate,  and  also  that 
Charles  Day  had  given  to  Crafts,  as  trustee,  his 
negotiable  note  for  the  sum  of  $6,000;  and 
that  Crafts  had  given  bis  note  to  the  Hamp- 
shire Bank  for  $27,000,  loaned  to  him  in  order 
to  carry  out  the  trust.   Tbe  declaraUoD  far- 
ther stated,  as  tbe  purpose  of  the  trust,  that 
Crafts  should  have  power  to  manage  all  tbe 
estate  and  carry  on  the  business  for  the  best  in- 
terest of  those  concerned,  should  sell  or  con- 
vey the  same,  and  should  devote  the  proceeds, 
first,  to  the  payment  of  tbe  sum  of  $27,000, 
borrowed  from  tbe  bank;  that  the  note  of 
$5,000  given  to  him  by  Chariea  D«y  should  not 
be  collected  except  to  such  an  amount  as  Crafts 
might  fail  to  realize  frcnn  the  property  con- 
veyed,—what  was  necessary  in  order  to  pay 
the  loan  made  to  him  from  tbe  Hampahire 
Bank.    Second,  Crafts  was  to  pay  to  the 
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Hampflhin  Bank  75  (per  cent  of  Its  debt  due 
from  the  inaolveDts,  aod  proved  bj  it,  deduct- 
ing therefrom  the  amoaot  of  any  dividends 
vfiidi  it  might  have  received  in  the  insolvency 
proceedings.  Third,  if  any  property  remained, 
It  was  to  be  tranferred  or  paid  to  Charles  Day. 
Gbaries  Day  gave  to  Crafts  hia  note  for  t^.OOO 
sod  a  quiiclsim  deed  of  his  undivided  interest 
in  the  lots  he  bad  bwned  In  common  with  hb 
biotbns.  Crafts  entered  upon  the  manage- 
ment of  the  estate;  has  carried  on  the  business 
of  farming,  bricbmaking,  and  manufactuilDg 
lombo',  making  the  necessary  disbursements 
tlieiefor;  has  sold  certain  parts  of  the  property ; 
has  paid  to  the  Hampshire  Bank  a  portion  of 
the  sum  borrowed  mim  it  He  is  alkwpd  to 
bave  conducted  the  business  succcsBfutly;  so 
that,  estimating  the  value  of  the  property  now 
to  Ms  hands  aod  charging  him  with  whut  he 
has  recdved  and  the  fair  value  of  the  property 
when  be  received  it,  it  will  be  shown  that  he 
has  made  a  prt^t  in  the  transaction,  for  which 
the  plaintiff  bank  claims  be  should  now  ac- 
count as  aasigoee.  The  bill,  in  substance, 
to  aet  aside  the  whole  transaction  by 
wliich  Crafts  became  trustee,  and  appropriate 
to  the  benefit  of  the  general  creditors  all  the 
property  which  passed  to  him  by  the  sale  made 
to  him,  together  with  the  profits  thereon.  He 
cmainly  is  not  bound  to  account  for  this  prop- 
erty, as  asaignee,  nor  for  any  profits  arising 
ficuQ  the  iranaaction  by  which  the  property 
pfwod  into  bis  hands  as  trustee,  unless  the 
transaction  itself  was  fraudulent,  and  voidable 
bjr  general  creditors.  This  cannot  be  Inves- 
tij^trd  between  himself  and  the  creditors 
<iIoDe,  but  those  must  be  made  parties  whose 
interesto  are  directly  concerned.  The  plaintiff 
lias  made  the  Hampshire  Bank  a  party  to  the 
bill  brought  by  him,  but  the  interest  of  Charles 
Day  in  toe  matter  is  equally  direct.  He  does 
Dot  ai^iear  to  have  been  made  a  party,  either 
to  the  wiginal  proceeding  in  the  court  of  in- 
Miveocy  (on  which  the  bill  is  founded),  in 
which  it  was  sought  to  charge  Crafts  on  ac 
coont  of  the  receipt  of  moneys  and  other  prop- 
et^.orof  profits  made  thereon,  which,  as  al- 
l^d,  ought  properly  to  belong  to  the  estate; 
or  to  the  biU  itself. 

All  parties  Interested  In  the  object  of  a  ^uit 
^Mold.  as  a  general  rule,  be  made  parties 
ihereto.  Story,  Eq.  PI.  §  873:  Calvcrf,  Parties, 
dnp.  1.  §  1.  As  a  general  rule.  In  suits  con- 
cerning trust  propenv,  the  eettuit  que  trwt  are 
seceasarT  parties.  This  is  especially  so  where 
the  faiqaiiy  as  to  the  rights  of  the'trustee  in- 
TdTesthe  necessity  of  inveeligatingthe  relations 
between  bim  aod  the  eeauit  guftrutt.  Boyden 
T.  Partridgf,  2  Gray,  190.  While  the  object  of 
Uk  court  is  to  do  justice  to  all  parties  interested 
in  the  subject-matter  of  a  suit,  if  complete 
joKice  can  be  done  to  those  iramediat«ly  be- 
f«e  the  court,  other  parties  may,  in  its  discre- 
&ni,  be  dispensed  with.  Jetoeti  v.  Tucker,  189 
Him.  5M.  But  when  it  is  seen,  at  the  final 
bearing,  that  jusdce  cannot  be  done,  on  accoimt 
of  a  want  of  parties  whose  interests  are  involved 
In  the  controversy,  this  objection  may  then  be 
■Dsde,  or  the  court  may,  of  its  own  motion,  de- 
cline to  proceed  to  a  final  decree,  and  dismiss 
tbe  bfi].   Start  v.  IJardy,  120  Mass.  534. 

The  position  in  which  Crafts  stands,  in  refer- 
erence  to  the  insolvent  eatate,  cannot  be  de- 
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tennlned  without  passing  upon  the  relation 
which  be  occupies  to  Charles  Day,  and  upon 
the  rights  of  Ihiy,  if  be  has  a  direct  interest  in 
the  transaction  sought  to  be  inquired  into  aod 
practically  set  aside.  In  such  case,  both  for  the 
protection  of  the  Hampshire  Bank,  of  Crafts, 
and  of  Day  himself,  and  for  a  full  investigation, 
it  is  necessary  that  Day  should  become  a  party. 
Tlut  has  such  an  interest,  virtue  of  the 
declaranm  of  trust  and  tbe  acta  which  were 
done  In  connection  with  it,  is  quite  apparent. 
He  was  one  of  tbe  purchasers  under  uie  sale 
made  by  order  of  the  Judge  of  probate,  subse- 
quently transferring  his  purchase  to  Crafts  as 
trustee'.  When  the  order  was  made  be  ra- 
linquished  a  claim — whether  real  or  pretended 
we  are  not  now  called  on  to  decide— which  bo 
had  against  the  insolvent  estate.  He  transferred 
to  Cruts  his  interest,  as  tenant  In  common  with 
tbe  insolvents,  in  certain  portions  of  the  real 
estate, — who  has  since  managed  it  with  tbe  oth- 
er real  estate  formerly  of  tbe  insolvents;  he  be- 
came responsible  in  the  sum  of  $6,000  for  the 
payment  of  the  loan  agreed  to  be  made,  and 
which  was,  in  fact,  afterwards  loaned  to  Oraftg 
to  enable  bim  to  carry  out  the  purposes  of  the 
trust,  wbicb  loan  has  been  only  partially  paid. 
He  is  finally  entitled,  imder  the  declaration,  to 
reoeiye  whatever  shall  remain  after  Crafts  shall 
have  paid  all  expenses  and  otherwise  completed 
the  execution  of  his  trust 

It  would  be  premature  now  to  discuss  whether 
a  bill  can  be  brought,  founded  upon  the  inter- 
locutory order  of  the  court  of  insolvency; 
whether  the  investigation  of  such  a  transaction 
as  the  bill  describes  should  be  made  upon  a  bill 
framed  upon  the  supervisory  power  of  this 
court  in  insolyeocy  proceedings;  or  whether  an 
original  bill  should  be  brought  to  set  aside  the 
transaction,  to  which  all  interested  should  be 
made  parties.  The  discussion  of  these,  as 
well  as  numerous  other  important  questions 
suggested  by  tbe  pleadings  or  tbe  muler's  re- 
port, must  be  postponed  until  Charles  Day  is 
made  a  party  to  the  proceeding. 

The  plaintiff  may  move  be/ore  a  tingle  jvttice 
to  make  0/iarlesDap  a  party,  and  to  make  such 
other  amendmcnlH  to  hi$  bUl,  if  any,  at  he  shall 
be  advi'aed  tciU  bring  the  inquiry  he  detint  to 
pretent,  properly  before  the  court;  vhieh  motion 
may  be  there  eontidered.  ^tuek  motion  it  not 
made  within  a  reasonable  time,  the  bill  mvtt  be 
ditmitted. 

In  the  am  of  the  Flrtt  National  Bank  of 
Nortliampton  v.  Craft*,  Attignee,  it  it  at  above 
ao  ordered. 

The  bill  brought  by  The  Firtt  National  Bank 
of  Narthamptmi  v.  Samphire  County  Na- 
tional BanK  involves  a  different  sublect  of  in- 

?[uiry.  We  assume,  in  considering  this  case  tn 
avor  of  plaintiff's  contention,  without  in  any 
way  intending  so  to  decide,  that  the  transaciion 
by  which  the  property  of  the  insolvent  estate  was 
sold,  and  finally  passed  into  the  nands  of  Crafts 
in  trust, — tbe  Hampshire  Bank  advancing  to 
him  tbe  sum  of  $27,000,  for  the  purpose  of 
carrying  out  the  objects  of  bis  declaradon, — 
was' one  which  was  legally  fraudulent,  and 
which  might  be  avoided  by  tbe  creditors  upon 
proper  proceedings,  through  the  assignee  or 
otherwise,  and  the  property  conveyed,  and  any 
profits  made  in  tbe  sale  or  management  of  the 
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«ame  appropriBted  to  tbe  benefit  of  the  credit- 
ors. If  this  be  so,  tbe  plaiQtiff  contends  that 
an  order  should  dow  be  made  that  the  proof  of 
the  claim  of  the  Hampshire  Bank  shuiild  be 
«xpuDged.  It  has  made  application  to  tbe  court 
of  insolvency  by  petition  to  the  same  effect, 
which  petition  has  been  refused,  and  it  is  upon 
this  refusal  that  tbe  bill  before  us,  iDvokio<2:thc 
supervisory  power  of  this  court,  is  founded. 
Having  sought  to  obtain  an  advantage  over  other 
creditors  in  the  payment  of  its  claim,  and  to 

Jtrevent  an  equal  diviEsion  of  tbe  proper^  of  the 
□solvents  by  the  conveyance  thereof  to  Crafts, 
throuirb  Day  and  Hall,  upon  the  trust  hereto- 
fore stated,  tbe  plaintiff  urges  thai  the  claim 
"proved  by  said  Hampshire  Bank  ought  to  be 
«xpuDced/for  that  it  is  founded  in  fraud  and 
illegality."  But  the  case  shows  that  tbe  claim 

Srored  by  tbe  Hampshire  Bank  was  honestly 
ne.  nor  is  there  any  evidence  that  it  had  re- 
ceived any  conveyance  by  way  of  preference  or 
security,  or  that  it  was  in  any  wa^  diminished 
by  any  payment.  Under  certain  curcumstances, 
tlie  court  of  insolvency  has  power  to  expunge 
a  clidm,  or  may  oltn  it.  as  when  "the  evidence 
shows  that  it  was  founded  in  whole  or  in  part 
in  fraud,  illegality,  or  mistake."  Pub.  Stat 
chap.'  157,  ;i  85.  If  the  Hampshire  Bank  has 
pwirticipated  in  a  transaction  prejudicial  to  the 
rights  of  creditors,  and  in  fraud  of  the  insol- 
vent law,  of  such  a  character  that  it  may  be 
avoided  by  them  or  may  afford  ground  for  an 
action  in  which  a  remedy  may  be  sough  tin  dam- 
ages commensurate  with  the  wrong  inflicted,  it 
is  a  transaction  subsequent  to  the  proof  of  its 
claim,  and  having  no  connection  with  such 
proof.  The  original  claim  is  not  the  less 
valid.  It  is  not  founded  in  fraud  or  illegality 
because  tbe  claimant  may  have  subsequently 
done  something  which  is  justly  the  subject  of 
Animadversion,  which  may  expose  him  to  a  de- 
mand for  damages,  or  which  may  cause  prop- 
erty which  has  been  transferred  for  his  benefit 
to  be  reclaimed.  It  would  be  to  inflict  a  pun- 
isliment  purely  arbitrary,  to  expunge  a  claim 
io  itself  entirely  honest  and  correct,  on  any 
sucb  ground.  We  can  find  no  warrant  for  do- 
ing so  on  any  general  legal  principle,  or  by 
virtue  of  any  provision  of  the  statute. 

la  ths  ease  <^  The  Ji^rtt  National  Bank  of 
JUbrtham^onY.  TheHampAire  (huntjf l/ation- 
Bank,  the  miry  mutt  thenfim  be— 
mU  ditmimd. 


Job  T.  WILSON,  Petitioner, 

V. 

James  H.  WILSON  et  at. 

1.  On  a  pstttion  hy  the  fiatlMr  of  one  of 
tbe  trnatcea  under  a  will,  for  his  re- 
moval, where  tbe  will  eontemplates 
that  a  part  of  tbe  income  is  to  be  ap- 
plied to  the  benefit  of  tbe  petitioner, 
nnleas  Bome  eanse  exists  to  the  contra* 
ry.  and  a  very  broad  discretion  is  given 
to  tbe  trustees,  ft  was  held  that  they  are 
reaolred  to  aet  upon  their  discretion 
and  jndnienttnot  upon  their  mere  will 
oreapriee,  or  from  selfish  or  improper 
motives.  The  petitioner  has  a  right  to 
demand  ttf  them  that,  in  determining 
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how  much  of  tbe  income  sfaoald  be  paid 
to  him  or  for  bis  benefit,  they  should 
exercise  a  fair  and  reasonable  discretion 
and  judgment;  and  if  they  unfairly  or  | 
oorruptly  refaae  to  do  tfaia,  he  is  a  par-  ; 
ty  "beneficially  interested  in  tbe  trust" 
who,  under  Piib.  Stat.  chap.  141,  §  », 
may  apply  for  the  removal  of  tbe  . 
trustees. 

2.  Under  this  statute,  providinj;  tbattbe 
supreme  judicial  court  and  the  probate 
courts  may,  "upon  applicatioD  of  the 
parties  beneficially  interested  in  the 
trust,"  remove  a  trustee  undera  written 
instrument,  if  such  removal  apjsears  es- 
sential to  toe  interestsof  the  applicant." 
~the  queetion  of  the  exercise  of  the 
broad  power  given  is  left  very  larg^y 
to  the  discretion  of  the  coart.  | 
8,  Where  tbe  Justice  who  beard  tbe  case  ; 
upon  appeal  from  the  probate  court  has  i 
found  that  the  respondeat  Is  tbe  dom- 
tnani  member  of  tbe  board  of  trustees 
appointed  by  the  will;  that  there  ca- 
ists  a  strong  hostiU^  between  tbe  re- 
spondent and  the  petitioner;that  becan- 
not  satisfactorily  apportion  tbe  blame 
for  the  existing  quarrel;  and  that  be 
does  not  find  any  niacondaet  of  the 
trustee  distinctly  attributable  to 
hostility;  but  he  finds  that,  "in  view  of 
the  absolute  discretion  reposed  in  tbe 
trustee  as  to  tbe  allowance  to  the  peti- 
tioner, and  the  whole  state  of  affairs  dis- 
closed by  the  evidence,  the  trustee  i 
ought  to  be  removed  if  tbe  petitioner  ' 
has  a  locus  staridi,  and  unless  matoal  ' 
hostility  not  attributable  to  the  trostee. 
without  distinct  proof  of  miseondoet  in 
consequence  of  it,  is  never  a  sofBcieait 
ground  of  removal  in  a  case  like  the 
present," — it  was  within  tbepro^inoeof 
the  presiding  justice  to  decide  wheth- 
er, upon  all  the  evidence,  the  trustee 
should  be  removed.  In  a  case  like  this, 
where  the  duty  of  a  trustee  is  so  d^ 
cate;  where  the  hostility  has  arisra  since 
tbe  trust  was  created,  and  Is  attributa- 
ble in  part  to  the  fault  of  tbe  trustee; 
where  the  existence  of  the  hostility 
would  natural  ly  pervert  his  findings  and 
judgment,— it  is  competent  for  tbe  jas> 
tioe  to  remove  a  trustee  without  further 
proof  of  misoonduct.  upon  the  ground 
that  the  removal  appears  essential  to 
tbe  interests  of  the  bra^dary. 

(Bristol — FUed  Jaannr  S,  UBILt 

ON  report    Decree  ef  probate  eourt  afbrmsd-. 
This  is  a  petition  for  tbe  removal  of  the 
respondent,  James  H.  Wilson,  fnnn  tbe  mri- 
tion  of  trustee  under  tbe  will  of  Deborah  wS- 

son. 

The  respondenL  James  H.  Wlbtm,  Is  ime  of 
the  executors,  and  his  chfldren  are  cwvisBes  at 
one  half,  and,  in  event  of  the  other  devisee  ^- 
ing  without  issue,  take  the  otha  lislf.  Nona 
of  the  other  parties  interested  petitioD  for  re- 
spondent's removal.  The  probale  court  re- 
moved tbe  respondent,  and  be  ^mealed. 
The  respondent  contends  thst  itte  peCitioDtf 
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hxB  no  toeut  standi,  and  also  contests  the  case 
on  tbe  merits. 

At  tbe  time  tbe  will  was  made,'tbe  petitioner 
had  recently  paased  through  insolvency,  and  a 
considerable  portion  of  the  property  had  been 
purchased  by  bim  from  his  assi^ees.  and  coq- 
vqred  by  them  to  hia  wife.  The  petitioner 
Mmtended  tbat  these  facts  had  some  bearing  on 
the  cQDStmction  of  the  will  frith  regard  to  his 
lofutaUiJidi. 

M  request  of  defendHOt,  respondent,  the  case 
was  reported  to  ihe  full  court  fm  sucta  decree 
as  equity  may  require. 
Other  facts  appear  from  tbe  opinion. 
Mr.  4.  H.  Wood,  for  petitioner; 
Tbe  loens  ttandi  of  the  petitioner  is  estab- 
lished in  the  will.    Tbe  petitioner  was  the  bus- 
band  of  testatrix,  and  accepted  tbe  provision 
msde  for  bim  in  the  will  in  lieu  of  a  life  ten- 
aoc;  in  all  ber  real  estate. 

It  is  a  fair  inference  that  tbe  testatrix  and 
ber  husband  understood  tbe  will  alike,  as  he 
wented  to  it  at  tbe  same  time  she  executed  it, 
sod  she  did  not  intend  to  cut  him  off  from  all 
interest  in  her  estate  and  think  sfae  bad  done  so 
in  the  same  instrument  which  he  thought  bad 
prorided  for  lum.  Besides,  property  bought 
witii  the  husband's  money  in  tbe  wife's  name 
may  be  regarded  us  held  by  tbe  wife  in  trust 
for  the  husbuid,  and  through  bis  equitable  in- 
terest the  petitioner  would  have  a  right  to  be 
beud  as  to  the  management  of  the  estate. 
Ereo  where  he  paid  a  part  of  the  mooQy,  a  re- 
■nlting  trust  arises  in  his  favor. 

Umli  V.  Slocum.  7  Cent.  Rep.  048;  Cade  v. 
ZWu(N.  C),  3  S.  £.  Rep.  225;  JIazdtine  t. 
Fmtntqi,  9  West  Bep.  456;  KiU&r  t.  Kunkd, 
«  Md.  5«5. 

Aslothe  mnoTal  of  trostees  without  mb- 
cmdoct  attribatable  to  hostility,  courts  will  re- 
move them  whenever  it  is  essential  to  the  due 
exercise  of  the  trust,  even  when  they  have  been 
Soilty  of  no  misconduct,  and  wish  to  remain. 

A^Uen.  v.Oarruon,  101  Maes.  228;  SUisim 
T.  Button,  6  Ves.  Jr.  656;  Jautuxv  v.  Buther- 
fvrd,  9  Paige,  378;  Atty-Gen.  v.  Coopen  Com- 
P«iMLl9  Ves.  187, 192. 

When  the  duties  of  trustee  are  merely  form- 
al and  frnmsterlal,  and  require  no  personal  in- 
teroDiiTse  between  the  trustee  and  eettui  que 
frifrf,  and  there  is  no  misconduct  of  trustee, 
Ixwtuity  will  not  be  a  cause  for  removal. 

Jfe«ww»  V.  Cox,  96  XT.  a.  419  (»4  L.  ed. 

The  rqint  JnstMes  tbe  assumption  that  such 
ncto  were  focmd  which  would  bring  the  case 
within  ttiat  class  where  hostility  would  be  a 
OHue  for  removal.  By  Acts  1817,  chap.  190, 
ii\  (Ber.  Btat.  chap.  69,  g  7),  it  was  provided 
uist  a  trustee  might  be  removed  for  cause  ex- 
WinK  in  the  trustee.  By  Acts  1852,  chap.  212, 
»liidi  is  the  present  law  (Pub.  Stat.  chap.  141, 
S  V),  it  is  provided  that  a  trustee  may  be  re- 
Bioitd  at  the  desire  of  the  beneddaiy,  when  It 
»>U  appear  to  be  essential  to  bfs  interest. 

Mmn.  Horlon'A  JennioM,  for  defend- 

,  The  petitioner  baa  no  loeua$tandi.  No  trust 
o  created  in  his  favor.  The  court  has  no  ju- 
™*c*jon  unless  it  appears  that  tbe  trustee  has 
*^  "from  selfish,  oormpt,  or  improper  mo- 
sod  the  burden  is  upon  tbe  draee  to 
pnTesQd  motives." 
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Perry.  Tr.  g  508;  Gibbins  v.  Skepard,  136 
Mass.  541;  Spoonerv.  Lovgoy,  108  Mass.  529; 
Seartv.  Cunningham,  122  Mass.  588;  i/ess  v. 
Shigler,  114  Mass.  56;  Barrett  v.  Marth,  126 
Mass.  218;  Warners.  Batea,m  Mass.  277;  Coa- 
iabadie  v.  CotiahaMe,  6  Hare,  410;  Tabor  v. 
Broola,  L.  R.  10  Ch.  D.  278;  Marquis  Camden 
V.  Murray,  L.  R  16  Ch.  D.  161:  French  v. 
2)ar«/w»,SMadd.  Ch.  •402;  Walktr  v.  Walker. 
5  Madd.  Ch.  *4i!4. 

In  order  to  constitute  a  trust  in  favor  of  the 
petitioner,  it  must  appear,  from  the  will  and 
all  the  circumstances,  that  tbe  clause  in 
Uie  will  which  provides  that  the  trustees  m^ 
pay  a  portion  of  the  income  to  the  petitioner 
was  iniended  to  be  imperative  and  peremptory. 
Cases  cited  supra. 

Nothing  in  the  case  shows  bad  faith,  or  sel- 
fish or  corrupt  or  improper  motives  on  the 
part  of  tbe  trustee;  and  it  is  only  in  cases  where 
some  one  or  all  of  those  elements  ap^ar  tbat 
tbe  court  can  interfere  with  the  exercise  of  his 
discretion  by  the  trustee,  or  remove  him. 
Cases  cited  svpra. 

Upoa  the  merits  tbe  respondent  should  not 
be  removed.  No  charge  or  finding  of  fraud, 
appropriation  of  tbe  trust  funds,  mlsmana^ 
ment  of  tbe  estate,  mingling  of  its  funds  with 
bis  own,  loss  or  danger  to  the  trust  fund  from 
bis  want  of  care,  or  any  other  state  of  fscts 
coming  within  any  of  the  various  instances 
which  are  conveniently  grouped  as  cases  in 
which  courts  will  remove  trustees,  In  Perry  on 
Trusts,    275  et  aeq.,  appear  in  this  case. 

Unfriendly  or  hostile  feelings  between  tbe 
trustee  and  cestui  que.  trust  are  not  of  them- 
selves sufficient  to  justify  the  removal  of  the 
trustee. 

Fiirsler  v.  DiKiies,  4  De  6.  F.  &  J.  188;  OObes 
V.  S  Rich.  Eq.  181;  Berrp  v.  WiOiam- 

ton.  11  B.  Mon.  S4S;  Lothrop  v.  BmaUei/,  88 
N.  J.  Eq.  m-.  NiekOs  v.  PKUips,  18  Fla.  783. 

Morton.  Ch.  /..delivered  the  opinion  of  the 

court: 

The  will  of  the  testatrix,  who  wasthe  wife  of 
tbe  petitioner,  gives  the  most  of  ber  estate  to  the 
respondent  and  two  others,  upon  the  trusts  that 
they  may  pay  to  tbe  petitioner,  in  tbe  exercise 
of  their  discretion,  such  portion  of  the  Income, 
'  *or  no  portirai  at  all  thereof,  as  they  shall  from 
time  to  timethiDk  fitting  and  proper;"  shall  In- 
vest the  surplus  income  for  accumulation;  and, 
at  the  death  of  the  petitioner,  shall  convey  one 
half  of  the  trust  estate  to  ber  daughter  or  her 
issue,  or,  if  she  left  no  issue,  to  the  issue  of  tbe 
respondent,  and  shall  bold  tbe  other  half  inter 
est  until  the  death  of  tbe  respondent,  when  it 
shall  be  conveyed  to  his  issue.  It  Is  also  pro- 
vided in  the  last  clause  that  "if  either  of  the 
recipients  under  this  will,  husband,  children, 
or  grandchildren,  orchil(ben's  issue,  shall  be 
wanting  in  thrift,"  the  trustees  are  ordered  and 
chft^ed  wiUi  making  tbe  conveyances  and  p^- 
ments  before  juvvided  in  such  way  and  to  suw 
persons  as  sbiul  be  most  Ukeljr  to  enure  to  tbe 
benefit  of  tbe  recipients,  exercising  in  all  such 
case  and  cases  the  judgment  that  would  be  ex- 
pected from  a  good  father  to  each  of  ancfa  re- 
cipients respectively." 

The  will  contemplates  that  a  part  of  tbe  in- 
come is  to  be  applied  to  tbe  benefit  of  the  pe- 
titioner, unless  some  cause  exists,  to  the  con- 
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trary.  Although  the  discretion  given  to  the 
tnistefls  i»  Tery  broad,  yet  they  are  to  i^ct 
apoa  tbdr  dlBcretkm  and  Judgment,  not  upon 
their  mere  will  or  caprice,  or  from  selfish  or 
improper  motiTes;  they  are  to  exercise  the  judg- 
ment to  be  expected  from  a  good  father. 

The  petitioner  has  a  right  to  demand  of  them 
that,  in  determining  how  much  of  the  income 
should  be  paid  to  mm  or  for  his  benefit,  they 
should  exercise  a  fair  and  reasonable  discretion 
and  Judgment;  and  If  they  unfairly  or  corrupt* 
ly  refuse  to  do  this,  he  is  a  party  "benefiduly 
interested  in  the  trust,"  who.  und»  the  statute, 
may  apply  for  the  reuioral  of  the  tnisteea. 
Pub.  Stat.  chap.  141,  %  9. 

We  come,  then.to  the  merits  of  the  case.  The 
statute  provides  that  the  supreme  judicial  court 
and  the  probate  courts  may,  "uponappUcation 
of  the  parties  heneflcially  interested  In  the  trust, 
remove  a  trustee  under  a  written  instrument,  if 
such  removal  appears  essential  to  the  interests 
of  the  applicauts. '  This  gives  a  broad  power  to 
the  court,  and  leaves  tbe  question  of  the  re- 
moval of  a  trustee  very  largely  to  its  discretion. 

In  this  case  the  justice  who  heard  the  case 
upon  appeal  from  the  probate  court  has  not  re- 
ported the  evidence;  we  cannot.  tha«fore,  re- 
vise his  findings.  He  has  found,  as  the  result 
of  the  hearing,  that  the  respondent  is  the  dran- 
inant  member  of  the  board  of  trustees  appointed 
by  the  will;  that  there  exists  a  strong  hostili- 
ty between  the  respondent  and  the  petitioner, 
who  is  his  father:  that  be  cannot  satisfactori- 
ly apportion  tbe  blame  for  the  eating  quarrel; 
and  that  be  does  not  find  any  mTsconduct 
of  the  trustee  distinctly  attributable  to  hostil- 
ity. But  he  finds  that,  "in  view  of  the  abso- 
lute discretion  reposed  in  the  trustees  as  to  the 
allowance  to  the  petitioner,  and  the  whole  state 
of  affairs  disclosecl  by  the  evidence,  the  trustee 
ought  to  be  removed,  if  the  petitioner  has  a  lo- 
eut  standi,  and  unless  mutual  hoetility  not  at- 
tributable to  the  trustee,  without  distinct  proof 
of  misconduct  in  consequence  of  it,  is  never  a 
sufficient  ground  of  removal  in  a  case  like  the 
present."  This  is  equivalent  to  a  finding 
the  justice  that  the  respondent  ought  to  Ik  re- 
moved unless,  upon  the  facts  in  the  case,  he 
had  no  right  in  law  to  remove  him. 

We  think  it  was  within  the  province  of  tbe 
presiding  justice  to  decide  whether,  upon  all  tbe 
evidence,  tbe  trustee  should  be  removed.  Tbe 
relation  between  the  father  and  the  son,  created 
by  the  will,  is  one  of  extreme  delicacy.  The 
trustees  have  full  power  to  determine  what  al- 
lowance tbe  father  sball  have,  limited  only  by 
the  duty  of  exercising  a  fair  and  reasonable  dis- 
cretion. Eveiyone  Instinctively  feels  that  a 
state  of  mutual  hostility  between  the  trustee 
and  such  a  beneflciarv,  arising  after  tbe  trust 
was  created,  caused  In  part  by  the  fault  of  the 
trustee,  unfits  him,  to  a  greater  or  less  degree, 
for  the  fair  execution  of  the  trust.  But,  from 
tbe  nature  of  the  case,  it  would  be  very  dilfl- 
cult,  if  not  impossible,  to  find  distinct  proof 
that,  in  exercising  his  discretion,  the  trustee 
was  actuated  or  influenced  by  such  hostility. 
And  yet  it  may  be  apparent  that,  according  to 
tbe  laws  which  generally  govern  human  action, 
he  could  not  be  relied  on  to  act  fairly  towards 
the  beneficiary.  We  think  that,  in  a  case  like 
this,  where  the  duty  of  a  trustee  is  so  delicate; 
where  the  hostility  has  arism  Oaoe  the  tnut 


was  created,  and  Is  attribuuble  in  part  to  the 
fault  of  the  trustee;  where  tbe  existence  of  the 
hostility  would  naturally  pervert  his  CeeiliwEs 
and  judgment, — it  is  competent  for  a  justice  tu 
remove  a  trustee  without  further  proof  of  mis- 
conduct, upon  tbe  ground  that  tbe  removal 
appears  essential  to  the  Interfleta  ci  tbe  bene- 
ficiary. 

In  McPhermm  v.  Cox,  M  U.  S.  404  (S4  L.ed. 
746),  Mr.  JuMtiee  Miller  states  that,  "mhea  t 
trustee  is  charged  with  an  active  trust,  whicfa 
gives  him  some  diacretionary  power  over  the 
ri^tite  of  tbe  ee»tui  que  tnut,  and  which  brings 
him  into  constant  personal  intercourse  with  tbe 
latter,  it  may  be  conceded  that  tbe  mere  exist 
ence  of  strong,  mutual  ill  feeling  between  the 
parties  will,  under  some  circumstances,  joatify 
a  change  by  tbe  courL" 

In  Scott  V.  Rand,  118  Mass.  915.  it  fa  aaid  m 
the  opinion  that  the  question  of  removing  a 
trustee  depends  upon  "a  careful  consideratton 
of  all  the  circumstances,  the  existing  relations, 
and,  to  some  extent,  the  state  of  feeling  bet  ween 
the  pariies.  It  is  addressed  to  the  reasonable 
discretion  of  the  court."  And  the  trustee  was 
removed,  although  he  had  acted  from  booest 
motives,  mainly  upon  the  ground  that,  in  a 
quarrel  between  tbe  eeHvi  g«e  tnut  and  her 
husband,  he  had  taken  tbe  part  of  the  husband, 
and  thus  created  unfriendly  relations  with  ber. 

The  respondent  relies  upou  the  case  of  FonUr 
V.  Dame*,  4  De  G.  F.  &  J.  188.  and  SiekeU  v. 
Philipt  18  Fhi.  1S5.  But  they  are  quite  dif- 
ferent from  the  case  at  bar.  Itdoes  uot  appear 
in  those  cases  that  any  blame  attached  to  tbe 
trustees  for  the  existing  feud  or  hostility;  and 
the  trustees  had  no  discretionary  power  over 
the  rights  of  the  eegtuis  qve  truMt;  so  tttat  tbe 
existence  of  hostitity  was  of  minor  importance, 
as  it  could  not  affect  tbe  execution  (rf  the  tnutt. 

Deerte  of  Pnbate  Qmrt  t^gtmud. 


SOUTH  DANVER8  NATIONAL  BANK. 
Petitioner  to  Pnm  Ercfptioas, 

V. 

James  H.  JACKSON,  Assignee. 

l.Io  a  anlt  hj  tbe  mmtAguB^  of  an  ineol- 
vent  debtor  to  recover  the  amount  of 
a  payment  made  to  the  defendant  (a 
bank),  by  the  taaolvent  debtor,  in 
fraud  of  the  insolvent  laws,  where  the 
whole  traasaetioa  of  the  preference 
was  between  the  inaolveBt  mad  tbe 
preaident  and  theeaaUer  of  the  bank, 
they  were  naturally  and  neoessarily. 
when  placed  upon  the  witnees  stand 
by  tbe  plaintiff,  hoatile  to  bim;  and 
the  case  afforded  tbe  strongest  gronnd 
for  tbe  exercise  of  the  judicial  dis- 
cretion to  permit  the  plaintiff  to 
crofls^xamine  the  witnesses,  and  ren- 
ders It  Improbable  that  the  cron-ex- 
amlnation  was  admitted  upon  the  nar- 
rower Eround  that  they  were  adverse 
parties,  within  Pub.  Stat.  ehap.  16B.  S2lk 

2.  Tbeatatement  of  ajadse,  made  imaaa 
diately  after  the  trial,  oertlfying  the 
reaaone  which  atfeeted  his  mind  in  ad- 
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could  fully  know,— is  of  the  UshMt 
mAmbU  and  oan  be  controlled  only  by 
the  nillest  and  most  direct  proof. 

(Beeex  Piled  January  5, 1888.) 

PETITION  to  establish  exceptions.  Petition 
dittnined. 
The  facts  appear  from  the  opinlou. 
Xr.  H.WaraweU,  for  defendant,  petitioner; 
The  exceptions  alleeed  are  all  waived  by  tbe 
petitioner,  and  were  before  the  hearing  before 
tbe  commissioner,  except  the  one  to  the  ruling 
of  the  presiding  judge  that  the  president  and 
cashier  of  the  bank,  who  bad  been  called  as 
witoessee  by  the  plaintiff  in  the  ori^nal  suit, 
were  adverse  parties,within  the  meaning  of  the 
statute  (Pub.  Stat.  168,  ^  20),  and  for  that  raa- 
soa  the  plaintifr  was  allowea  the  same  liberty 
Id  thelrexamiDatlon  that  Is  allowed  upon  cross- 
eMmioatioo. 

This  exception  is  wholly  distind  from  the 
others,  and  may  be  proved. 

Cnllen  v.  Sean,  113  Mass.  399,  807;  Sawyer 
r.  Tate  Iron  Woriu,  116  Mass.  434.  48S,  and 
cases  there  cited. 

Pob.  Slat.  cbap.  169,  §  20,  is  in  these  words: 
"  A  party  to  a  cause,  who  calls  the  adverse 
par^  as  a  witness,  shall  be  allowed  the  same 
nbeity  in  tbe  examination  of  such  witness  as  is 
allowed  upon  cross-examination." 

It  may  be  claimed,  as  a  firound  for  sustain- 
iog  tbe  mlioK.  that  in  such  a  case  as  the  pres- 
ent, if  the  officers  of  tbe  bank  could  not  be 
croas^xamined.  there  was  no  adverse  i»rty 
Tbom  the  plwitifl  could  cro8»«ziuniDe,  and 
that  it  was  within  the  meaning  or  spirit  of  the 
Aatote  that  the  idaintiff  shonld  have  such  right 
in  the  present  case. 

No  representations,  declarations,  or  admis- 
EioQs  of  these  officers  would  bind  the  defendant, 
uDleas  shown  to  be  within  tbe  scope  of  tiietr 
authority. 

Aug.  &  A.  Corp.  7th  ed.  g  809,  and  cases 
there  dted. 

If  tbe  Legislature  had  so  intended,  It  would 
bare  been  easy  and  natural  to  have  so  ex- 
pressed tbe  intention,  as  was  done  in  Pub.  Stat, 
chap.  167,  g  58,  in  raerenoeto  filing  intern^ 
tones. 

Nofldng  can  be  inferred  from  the  fact  that, 
in  this  last-mentioned  statute,  the  right  is  given 
to  file  written  interrogatories,  to  be  answered 
by  officers. 

There  is  a  great  and  essential  difference  be- 
tween this  annthe  case  ofaparty  to.acausc  call- 
ing tbe  adverse  party  as  a  witness  at  the  trial 
of  a  cause,  and  giving  the  right  of  cross-examin- 
ation. 

Pnb.  StoL  chap.  167.  §  B8,  gives  no  right 
Kke  that  <rf  crossexaminatfon. 

Bat  It  is  not  enough  in  such  cases  to  say  that 
CTOBKxamination  is  permitted  in  tbe  discretion 
of  the  judge,  under  all  tbe  circumstances  of 
tbe  case. 

It  most  appear  that  the  circiunstances  of  the 
one  were  such  as,  under  the  rules  of  law,  to 
warrant  ziving  the  right  of  cross-examiBation. 

ifixK^v.  A>t0eB.171>ick.  488;  Fonfcv.  Aois. 
3  Gray,  2^;  and  1  Oreenl.  £v.  g  485,  are  not 
*o  tbe  contrary. 

Thequestion,  however,  here  is  as  to  the  right 
of  tbe  plaintiff  under  the  statute,  not  the  exer- 
ciM  of  the  discretion  of  the  Judge. 


See  Maggi  v.  CiOU,  138  Mass.  586,  687  e'.  tea. 
Mr,  H.  P,  HooltoB.  for  plaintiff,  respond- 
eat: 

An  objection  to  the  admission  of  evidence 
can  be  supported  only  by  showing  that  it  was 
not  admissible  for  any  purpose,  or  that  it  was 
permitted  to  be  used  for  a  purpcwe  for  which  it 
was  not  competent,  and,  furtner,  if  incompe- 
tent, was  Ip  some  wi^  injurious  to  the  except- 
ing party. 

Horn  V.  Bay,  llB  Mass.  91. 

The  fact  that  a  party  is  allowed  to  put  lead- 
ing questions  to  his  own  witness  is  never  a  sub- 
ject of  exception,  because  it  is  a  matter  entirely 
in  the  discretion  of  tbe  court. 

York  V.  Pease.  S  Gray,  988;  Qrten  v.  GmOd. 
8  Allen,  466. 

The  rules  of  evld«ice  are  ezacUy  the  same 
in  civil  and  criminal  cases,  and  in  both  it  Is  in 
tbe  discretion  of  the  judge  how  far  he  will 
allow  the  examination  in  chief  of  a  witness  to 
be  by  leading  questions,  or,  in  other  words, 
how  far  it  shall  assume  the  form  of  a  cross^z- 
amination. 

Coleridge,  J. ,  in  Seg.  v.  Mvrp/ig,  8  Car.  &  P. 
806. 

A  similar  rule  is  laid  down  in  Doran  t.  Mul- 
len, 78  111.  846,  aod  in  State  v.  Benner,  64  Me. 
367,  in  which  the  question  at  Issue  is  very  fully 
discussed. 

In  practice,  ^reat  latitude  of  cross-examina- 
tion is  allowed  in  cases  involving  questions  of 
fraud,  especially  where  one  of  tbe  parties  to 
the  alleged  fraudulent  transaction  is  upon  the 
stand. 

Jatx^non  V.  Metxger,  86  Mich.  108;  Andenon 
V.  Walter, Umch.  118. 

The  position  of  the  witoesses  twing  necessa- 
rily adverse,  the  party  calling  them  could,  "as 
a  matter  of  right,"  cross-examine  them. 

Best,  Ch.  J.,in  Clarkev.  Saffery.  Ryan&M. 
136;  Wood  v.  Hubbell.  10  N.  Y.  479. 

Pub.  Stat.  chap.  169.  g  30,  does  not  limit  tbe 
court  in  the  exercise  of  its  discretion  in  allow- 
ing leading  questions  in  the  nature  of  cross-ex- 
amination, in  any  case,  but  prevents  the  court 
from  refusing  a  cross  examination  when  the  ad- 
verse party  is  called  as  a  witness. 

If  the  law  up  to  this  point,  aod  all  tbe  facts 
in  the  case,  are  exactly  as  claimed  by  the  peti- 
tioner, it  does  not  appear  that  it  was  in  any 
way  prejudiced  by  the  ruling  of  the  court.  It 
was  not  prejudicra  by  a  mere  abstract  ruling, 
and  the  petitioner  shows  no  qussUon  or  an- 
swer by  me  admission  of  which  its  rights  were 
impaired. 

Fulia"  V.  Ruby,  10  Gray,  285;  Wir^  v.  Chea- 
terjield.  116  Mass.  358;  v.  Bata,  117 

Mass.  466-168. 

Morton,  Ch.  J.,  delivered  tbe  opinion  of 
tbe  court: 

Tbe  jury  having  'returned  a  verdict  for  the 
plaintiff,  uie  defendant  filed  a  bill  of  excep- 
tions, which  was  disallowed  by  the  presiding 
justice  of  the  superior  court.  The  defendant 
thereupon  filed  a  petition  in  this  court  to  estab- 
lish the  truth  of  bis  exceptions,  and  a  commis- 
sioner was  appointed  "to  take  the  evidence  and 
to  make  report  thereof  to  tbe  court."  The 
commissioner  has  accordingly  reported  all  the 
evidence  taken  before  him.  for  the  consideni- 
tlon  of  the  court.   At  the  hearing^bctor 
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commissioaer,  tbe  defendant  waived  all  the  ex- 
ceptions alleged  in  bis  bill,  except  Ibe  one  as  to 
the  nillne  of  the  court  as  to  the  right  of  cross- 
ezaminatlun,  by  the  plaiotifl.  of  the  preddeat 
wid  cashier  of  the  d^endant  Imnk.  The  ex- 
ception claimed  by  it  states,  in  substaDce.  that 
the  court  ruled  tliat,  as  matter  of  law,  the  offi- 
cers of  the  bank  were  adverse  parties,  within 
the  meaning  of  Pub  Stat.  chap.  169,  ^  20. 
The  first  question  for  us  to  consider  is  whether 
this  exception  has  been  proved.  Tliere  is  no 
question  that  the  plaintiff,  liaving  called  the 
president  and  cashier  as  witnessus,  was  allowed 
to  put  leading  questions  to  them  in  the  nature 
of  cross-examination.  It  is  settled  that,  where 
a  parly  calls  a  witness  who  appears  to  be  ad- 
verse, or  who  ia  in  such  a  situation  in  regard 
to  the  case  that  he  is  not  really  hostile,  it  is 
within  the  discretion  of  the  court  to  allow  him 
to  cross-examine  such  witness.  Moody  v.  Row- 
eU.  17  Pick.  490;  Torfc  v.  Pea$e,  2  Gray.  282; 
1  Greenl.  Ev.  g  485.  The  plainliff  claims  that 
he  was  permitted  to  cross-examine  the  witnesses 
under  this  rule,  in  the  discretion  of  the  presid- 
ing justice.  This  suit  was  brought  by  the  as- 
signee of  an  insolvent  debtor  to  recover  the 
amount  of  a  payment  made  to  the  defendant 
by  the  iasolvent  debtor  in  fraud  of  the  insol- 
vent  law.  The  whole  transaction  of  the  prefer- 
ence was  between  the  insolvent  and  the  presi- 
dent and  cashier:  they  were  the  persons  who 
committed  the  fraud,  and  they  were  in  a  posi- 
tion which  naturally  and  necessarily  made 
them  hostile  to  the  plaintiff.  The  case  thus 
affords  the  strongest  ground  for  the  exercise  of 
the  judicial  discretion  to  permit  the  plaintiff 
to  cross-examine  the  witnesses,  and  renders  it 
very  improbable  that  the  presiding  justice 
would  admit  the  cross-examination  upon  the 
narrow  ground  that  the  witnesses  were  adverse 
parties, within  the  statute.  It  is  difficult  to  be- 
lieve this,  except  upon  the  fullest  proof. 

Upon  a  careful  consideration  of  the  evi- 
dence, we  are  not  satisfied  that  the  defendant 
has  proved  his  ezceptious  as  alleged.  The  de- 
feodant's  counsel  Is  the  only  witness  who  testi- 
fies directly  to  the  truth  of  his  exception  as  he 
has  alleged  it.  The  other  witnesses  called  for 
the  defendant  testify  that  the  plaintiff's  coun- 
sel daimed  the  right  to  cross-examine  the  wit- 
nesses as  adverse  parties,  and  that  there  was 
some  discussion  on  this  claim;  one  witness,  a 
counselor  at  law,  testifies  that  bis  recollection 
Is  "that  the  judge  did  rule  that  Mr.  Moulton 
had  the  right  of  croas-examinatiou  of  the  wit- 
ness as  an  adverse  party;"  but  he  has  an  imper- 
fect recollection  of  what  the  judge  infactfiaid, 
and  does  not  undertake  to  say  what  the  final 
ruling  was.  The  other  witnesses  did  not  say 
what  was  the  ground  upon  which  the  judge 
ruled.  On  the  other  hand,  the  counsel  for  the 
plaintiff  directly  testifies  that  the  judge  did  not 
decide  the  question  whether  he  had  the  right 
to  examine  the  witness  as  a  party,  but  permE^ 
ted  the  cross-examination  as  pro[)er,  within  his 
discretion,  under  the  circumstances  of  the  case; 
and  in  this  he  is  supported  by  the  presiding 
justice.  A  statement  of  a  jud^e  made  imme- 
diately after  the  trial,  certifying  the  reasons 
which  affected  bis  mind  in  admitting  evidence, 
a  matter  he  alone  fwuld  fully  know,  is  of  the 
highest  wd^t,  and  can  be  controlled  only  by 
Uie  fullest  and  most  direct  proof. 
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We  think  tbe  evidence  preponderatos  io  fe- 
ver of  tbe  plaintiff,  and  that  the  defendant  has 
failed  to  prove  his  exceptiona. 

Petition  di»mit$ed. 


Joseph  A.  WILSON 
f. 

Walter  O.  OROOEER. 

1.  The  holder  of  a  mortgage  of  personal 

property  may  protect  uis  interests 
against  attMhlng  creditors  of  the 
mortgagor,  by  demanding  of  the  attach- 
ing officer  payment  of  his  cl^im,  and 
stating  in  writing  a  jnst  and  troe  ac- 
count of  the  debt  for  which  tbe  property 
is  liable  to  talm. 

3.  The  demand  shoald  state,  not  ineraly 
the  amount  due,  but  the  natnM  of  the 
debt  upon  whioh  it  is  due. 

3.  A  mortgage  to  secure  a  note,  stipulat- 
ing neither  time  of  payment,  nor  rate 
of  interent,  which  by  the  terms  of  the 
note  was  to  be  86  per  cent,  was  assigned 
to  plaintiff.  By  arrangement  between 
plaintiff  and  mortgagor,  a  portion  of 
the  property  was  aoid,  and  proceeds 
applied  in  part  in  parent  of  oonjmis- 
sions  claimed  by  plaintiff,  and  of  in- 
terest five  months  in  advance.  On  ael- 
aare  of  a  portion  of  nnaold  property  at 
instance  of  attachinfer  creditors,  de- 
mand was  served  by  the  assigfnee  of 
the  mortgase*  stating  neither  names  of 
uartiee  to  the  mortgage,  time  of  making, 
date  of  payment,  nor  rate  of  intereet. 
Held^  that  deaaand  was  Inanflkiiest 
and  misleading. 

(Noifiilk — Filed  Janoaiy  «,  im> 

ON  defendant'B  exceptions.  8u$tainti. 
Tori  in  one  coaot  for  tbe  con  version  of 

two  horses. 

At  the  trial,  without  a  jurv,  it  appeared  that 
a  note  dated  Hay  20, 1886,  for  $650,  at  six 
months,  interest  to  be  $19.30  a  month  payaUe 
monthly,  was  secured  by  a  mortage  upon  the 
property  in  question,  together  with  household 
and  other  goods.  Tbe  mortgage  was  of  osoal 
form,  with  power  of  sale,  exc^t  that  it  did  not 
state  the  rate  of  inteir^  and  the  time  payable, 
but  read  that  Interest  was  to  be  paid  as  staled 
in  the  note,  and  was  duly  recorded  on  said 
May  20. 

It  further  appeared  that  tbe  note  and  mort- 
gage were  assigned  to  the  plaintiff  for  $787, 
stated  therein  as  the  consideration,  which  sam 
was  paid  by  thephlottff  tomortgasiee;  that  bis 
assignment  being  In  due  form  was  recorded 
June  19,  1886;  that  mortgagee  would  not  adl 
and  assign  the  mortgage  lor  less  than  its  face, 
and  interest  for  six  months, — that  is,  for  $767; 
that  at  mortgagor's  request  plaintiff  paid  mort- 
gagee that  sum.and  received  the  assignment  and 
note,— tliey  first  agreeing  that  ihe  mortfraged 
goods  should  Ite  sold  ai  once  by  mortgagor,  and 
thai  the  proceeds  of  tbe  sale  should  be  paid  to 
plaintiff,  and  that  he  mi^t  flist  apply  Uiem  to 
the  payment<^.t^J^lQi^^(55t(MntM^ 
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also  to  the  paymentof  $35  for  plaintiff's  trouble, 
eipenses.  aoB  commission;  that  June  18, 1886, 
u  aoctioD  sale  was  made  by  mortgagor  of  a 
put  of  the  mortgaged  goods,  the  fiame  netting 
$300,  which  was  paid  totbe  plaintiff,  and  was 
by  him  applied  to  the  payment  of  the  $117  and 
with  the  consent  of  mortgagor,  leaving  the 
balance  to  go  towards  the  payment  of  the  mort- 
gage note. 

It  was  alao  in  evidence  that  the  defendant, 
as  a  constable  of  Holbrook.  lawfully  attached 
the  horses  upon  writs  against  said  mortgagors, 
and  removed  the  same  from  his  possession; 
that  the  plaintiff  cauoed  the  following  notice  to 
beserveuupon  the  defendant: 

To  Walter  O.  Crooker,  of  Holbrook: 
You  are  hereby  notified  that  I  hold  a  mort- 
upon  the  horses  vou  have  attaclied  upon 
the  writ  of  WalKT  E.  Whileand  James  E.  Dan- 
iels against  Michael  Quinlao.  Baid  mortgage 
is  for  $402,  now  due  and  unpaid,  and  I  de- 
mand of  you  said  sum  due  upOn  said  mortgage, 
which  Is  duly  recorded  upon  ibe  records  of  the 
town  of  Holbrook,  where  reference  may  be 
made  for  further  particulars  if  desired. 

Joseph  F.  Wilson, 
By  Job.  W.  Lombard,  his  Attorney. 
Jone  3S,  1886. 

%>re  than  ten  days,  after  the  service  of  the 
demtDd,  passed  before  the  action  was  brought. 

The  defendant  qnslilled  under  his  vrits  and 
attachments. 

The  defendant  asked  the  court  to  rule  that 
the  plaintiff,  upon  the  above  facts,  which  were 
all  in  evidence,  could  not  maintain  his  action: 
thai  the  evidence  of  the  agreement  aa  to  the  ap- 
plication of  the  proceeds  of  the  sale  was  incom- 
petent (tbe  etidence  was  admitted  under  de- 
fendant's exception^  and  that  the  amount  of 
tlie  mortj^age  and  note  was  reduced  by  the  same 
so  much,  notwithstanding  that  the  demand  was 
for  more  than  was  due  on  the  mortgage;  that 
it  was  invalid  and  insufficient  in  failin;;  to  men- 
tion interest  and  the  rate,  the  date  of  the  mort- 
gi^,  the  name  of  the  mor^gor,  and  a  de- 
aenption  of  tbe  mortgnged  property;  that  the 
demand  did  not  contain  a  just  and  true  account 
of  the  debt  for  which  the  morteaged  property 
was  liable  to  tbe  plaintiff,  but  that  the  demand 
wu  for  more  than  thai. 

The  court  found  that,  at  the  time  of  tbe  de- 
poaod,  there  was  due  on  the  note  the  sum  there- 
in named ;  and  found  for  tlie  jdaintiff  the  Taltw 
of  both  horses. 

The  defendant  duly  excepted  to  the  rulings 
given  and  refused  as  aforesiiid. 

Mr,  9.  Ifc  Eldridf^e.  tor  defendant: 

1.  Tbe  action  cannot  be  maintained.  The 
tnortgage  was  invalid,  and  iis  record  without 
effect.  The  rate  of  interest  was  not  slated 
tberdn.  Reference  for  a  material  part  of 
the  mortgage  contract  is  made  to  tbe  note.  If 
material  parts  of  a  mortgage  contract  can  be 
■hown  by  reference  to  unrecorded  papers,  sub- 
ject to  alteration  and  aubstitution  at  pleasure, 
tbe  object  of  tbe  statute  requiring  registration 
b  defeated,  and  the  door  opened  to  fraud. 

3.  The  evidence  of  an  agreeuieut,  made  at 
or  before  the  assi^meot,  fora  sale  bvQuinlan, 
tod  tbe  appropnation  of  the  proceeds,  was  in- 
conpetoit. 

OfmfcT.  Houghton,  13  Gray,  41. 


B.  The  conversion  relied  on  was  the  attach- 
ment of  the  horses. 

4.  The  demand  was  invalid  and  insufficient 
as  to  both  attachments:  if  not,  then  as  to  one. 
The  defendant  was  the  agent  of  each  attaching' 
creditor,  and  was  entitled  to  a  demand  and  no- 
tice for  each  creditor.  (See  eases  of  the  succes- 
sive attachments  of  tbe  same  property.)  But 
one  was  proved,  and  it  referred  to  one  writ  and 
attachment. 

Hoiee  v.  Rartlett,  1  Allen.  29;  Macomber  v. 
Bak^,  3  Alien,  241;  Wheeler  v.  Bacon,  4  Gray. 
650. 

The  demand  and  notice  tended  to  mislead  and 

prejudice  the  attaching  creditors.  It  did  not 
Btate  the  rate  of  interest;  the  record,  to  which 
reference  was  made,  did  not  state  the  rate;  nor 
did  the  demand  slate  that  six  months'  interest 
had  been  paid  in  advance,  or  that  it  had  not 
been  paid.  These  facta,  made  known  to  them, 
might  have  induced  them  to  pay  tbe  $492.  It 
did  not  state  that  goods  other  thau  tbeborses- 
were  covered  by  tbe  mortgage,  that  a  part  bad 
been  KOld,  the  name  of  (he  mortgagor,  tbe  date 
I  of  the  mortgage,  and  that  tbe  plaintiff  was  an 
assignee.  A  reasonable  examination  of  the 
record  would  not  have  discovered  these  fiicts. 
It  did  not  state  a  just  aud  true  account. 

Tbe  mortgage  security,  tbe  terms  and  condi- 
tions of  the  mortgage,  the  mortgage  and  as.Hign- 
ment,  were  Waived,  discharged,  aud  rendered 
void  by  the  agreement  that  Quinlan  might  take 
and  sell  tbe  mortgaged  goods,  and  then  give  to 
the  plaintiff  tbe  proceeds. 

Brigys  v.  Parkman,  2  Met.  258;  Riekenoa  v. 
Raeder,  \  Reyes,  492;  Ford  v.  WiUiam*.  IJi 
Y.  677;  Delaware  v.  Entign,  21  Barb.  85. 
Mr.  J.  E.  TIrreU,  for  pkiintiff: 
1.  The  agreement  was  made  before  any  at- 
tachment was  made,  and  the  parties  had  a  right 
to  agree  as  to  what  should  go  on  the  mortgage, 
as  TOods  were  sold  not  covered  by  the  mortgage. 
2.  The  notice  was  sufficient  In  description  of 
property,  and  stating  amount  due,  and  for  de- 
fendant to  identify  the  mortgage.   3.  The  de- 
mand was  for  the  exact  amount  due.   4.  The 
demaix]  was  for  the  horse  attached  and  em- 
braced in  the  mortgage. 

KnowltoDi  J.,  ftelivered  the  oi^nion  of  tbe 

court: 

The  plaintiff  held  a  mortgage  covering  two 
horses,  which  are  alleged  to  have  been  con- 
verted tiie  defendant.  The  defendant  at- 
tached them  as  the  property  of  the  mortgagor; 
one  upon  a  writ  in  favor  of  one  creditor,  and 
the  other  upon  another  writ  in  favor  of  a  dif- 
ferent creditor.  The  plaintiff  could  protect  bis 
rights  against  each  attachment.by  demanding  of 
tbe  defendant  payment  of  bis  claim,  and  stating 
"in  writing  a  just  and  ti-ueaccount  of  thedebt 
or  demand  for  which  the  [ouperty  was  liable 
to  him,"  in  accordance  with  the  provisions  of 
Pub.  Stat.  chap.  161,  g  75. 

The  purpose  of  the  statute  in  requiring  an 
account  is  to  enable  the  attaching  creditor  to 
deHnitely  know  what  the  mortgage  secures. 

The  information  callal  for  is  important,  not 
merely  as  fixing  a  sum  to  be  paid,  but  also  as 
assisting  tbe  creditor  m  determining  whether 
tbe  mortgage  was  made  in  good  faith,  and 
whether  ue  debt,  demand,  or  oblifnljon  will  be 
valuable  to  him  if  he  reU^$|g  g5t|^©^^| 
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takes  to  himself  the  benefit  of  the  moTt«age,  as 
he  bas  a  ri&^bt  to  do.  The  law  gives  him  ten 
<lays  after  tbe  demand  in  wbicb  to  decide 
whether  he  will  pay  the  mortgage  debt.  The 
words  "just  and  true  account  of  tbe  debt  or 
demand"  mean  something  more  tban  a  hare 
statement  of  a  sam  due.  They  call  for  a  de- 
scription of  the  debt  or  demand,  such  as  will 
give  the  atlaching  creditor  a  reasonably  full  and 
accurate  understanding  of  tbe  nature  and  par- 
ticulars of  it.  The  account  should  state,  not 
merely  what  amount  is  due,  but  also  upon  what 
kind  of  a  debt  it  la  due. 

In  many  cases  this  baa  been  held  to  have 
been  sufficiently  done  by  very  general  language; 
only  a  reference  to  tbe  ptovMons  of  the  mort- 
gage no  precise  form,  Is  required.  It  Is  enough 
If  tbe  attaching  cieditor  can  know  from  the 
statement  the  nature  and  qualities  of  the  debt 
or  demand  which  tbe  mortgage  secures,  and 
the  amount  that  is  due  upon  It,  It  has  also 
been  repeatedly  held  that  innocent  inaccuracies 
or  errors  in  tbe  account,  resulting  from  acci- 
dent or  mistake,  and  which  do  not  mislead  or 
injuriously  affect  the  attaching  creditor,  do  not 
invalidate  the  demand.  Rowley  v.  Rice,  10 
Met.  7;  Rillt  V.  Fanington,  6  Allen,  80;  Fol- 
sam  V.  Clemeuee,  111  Mass.  378;  BiekneU  v. 
Ciew^,  135  Masa.  104;  BcHnaon  t.  Spmme, 
Id.  582.  But  no  demand  is  sufficient  which 
fails  to  give  tbe  attaching  creditor  such  infor- 
mation as  will  enable  him  to  act  underatandlng- 
ly  in  reference  to  the  claims. 

In  the  case  at  bar  tbe  nltdotiff  gave  notice  in 
his  demand  that  be  held  a  mortgage  on  the 
horses  for  $493  then  due,  and  referred  to  the 
records  of  the  town,  without  stating  when  tbe 
mortgage  was  given,  or  by  whom,  or  to  whom. 
If  tbe  attaching  creditor  succeeded  in  finding 
and  identifying  the  mortgage  as  recorded,  it 
gave  him  little  valuable  information.  It  pur- 
ported to  secure  payment  of  a  note  for  $650, 
and  interest;  but  it  cud  not  show  when  the  note 
would  become  due,  or  what  rate  of  interest  it 
bore.  Tbe  case  finds  that  the  note  was  payable 
six  months  after  date,  with  interest  monthly 
at  the  rate  of  S6  per  cent  per  annum;  that  it 
was  made  to  one  Reynolds,  and,  with  the  mort- 
gage, was  by  him  transferred  to  tbe  plaintiff  a 
short  time  before  the  attachment;  and  that,  by 
an  arrangement  between  the  plaintiff  and  tbe 
mortgagor,  a  part  of  the  mortgaged  propertv 
bad  been  sold,  and  tbe  proceeds  applied  to  tbe 
payment  (1)  of  $36  to  the  phiiotiff.  for  his 
trouble  and  as  a  commisalon;  <3)  of  interest 
upon  tbe  note  for  six  months  in  advance;  and 
{8)of  $158upontheprincIpal.  From  reading  to- 
gether tbe  plaintiff's  demand  and  the  mortgage, 
tbe  creditor  would  naturally  have  inferred 
that  the  note  of  $660,  payable  at  some  un- 
known Ume,  and  running  at  an  unknown,  but 
presumably  rommon,  rate  of  interest,  bad  been 
reduced,  by  payment,  to  $493;  and  that  it  was  a 
valid  debt  for  that  amount,  bearing  interest  un- 
til maturity.  He  would  not  have  suspected 
that  the  rate  of  interest  was  exorbitant,  or  that 
a  large  iwrt  of  the  mortgaged  property  bad  been 
applied  to  tbe  payment  of  a  commission  to  tbe 
plaintiff,  and  of  interest  for  a  period  extending 
nearly  five  mmths  beyond  tbe  time  of  the  de- 
mand. And  tt  can  hardly  be  doubted  that  if 
these  matters,  which  m  was  ignorant,  had 
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been  disclosed,  he  would  have  carefully  ooo- 
sidered  them  in  determining  bis  coarse. 

Tbe  plaintiff's  demand,  with  all  tbe  aid  to  be 
derived  from  a  mortgage  which  did  not  fnOv 
describe  the  note,  gave  tbe  defendant  no  snin- 
cient  account  of  the  nature  of  the  mortoage  debt 
as  it  then  exteted.  It  was  mislea^ng  even 
as  to  tbe  amount  secured.  For  the  sum  which 
it  stated  to  be  due  was  not  payable  for  neaih 
five  months,  and  the  interest  for  that  period 
bad  been  paid  in  advance.  It  was  not,  tbeic-  . 
fore,  a  "just  and  true  account  of  the  debtor's 
demand,  within  the  meaning  of  the  statate; 
and  Uw  other  defenses  set  up  at  the  time  need 
not  be  considered. 

Exception*  nutaiiud.  \ 


MOton  S.  JENKINS 
e. 

John  T.  WOOD. 

1.  The  provisions  of  Pub.  Stat.  ehmp.  179. 
%^  6,  7,  are  faishly  positive  or  penal  in 
their  character,  and  sbould  be  strictly 
eonetraad.  and  held  to  apply  only  to 
such  cases  as  are  clearly  intended  by  tbe 
Legislature.  The  pro^siona  should 
pljr  only  to  OMOS  of  known  aod  reeoc> 
uiaed  tanajiciea  in  coouboo  or  Joint 
tenancies*  and  not  to  cases  where  a 
party  enters  upon  land  and  cuts  wood 
or  timber  under  an  honest  claim  that  he 
owns  tbe  whole  in  fee  or  by  amne  otha 
title  than  that  of  a  tenant  in  common  or 
joint  tenant.  The  object  of  the  atatnte 
is  to  enforce  a  penalty  against  tea- 
ants  in  common  or  jomt  tenants  who 
knowingly  eneroacn  upon  the  ri^ts 
of  their  eotenants.  Before  caning 
wood  or  timber  they  are  to  oive  notice 
to  their  eotenants  of  their  intention  to 
enter  upon  and  improve  tbe  land.  Siieb 
a  notice  oonld  not  be  given  by  a  pema 
who  did  not  know  that  he  was  a  twiant 
in  common. 

3.  Where  the  defendant  owned  one  ««• 
divided  half  of  tbe  premises,  and  tbe 
other  half  descended  to  the  plaintiff 
as  the  heir  of  the  deceased  wife  of  tbe 
defendanti  and  a  child  had  been 
bom  duriiw  the  marriage  of  the  defend- 
ant, which  he  b^ieved  was  hvru  aliTe, 
aod  defendant,  believing  he  was  tenant 
by  the  curtesy  of  tbe  undivided  tialf  of 
the  premises,  had  cut  wood  and  tim- 
ber thereon;  and,  npon  a  trial  ot  a 
petition  forpartition.itwafi  deterasined 
that  the  child  was  not  bom  aliva,  and 
judgment  for  partition  was  entered 
against  the  defendant,— an  action  for 
tort  by  the  plaintiff  as  tenant  in  oom- 
mon  to  recover  the  forfeiture  for  Um 
cutting  of  the  wood  upon  the  land,  caa* 
not  be  enforced  under  Pub.  Stat.  chap. 
179,  §  6,  but.  under  a  stipulation  flxii^ 
the  value  of  tbe  timber,  a  jod^ent  wsa 
entered  for  the  damages. 

(Bnex  FUedAi9uarr8,U8aD 
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APPEAL  by  plaintiff  from  ajudgmeDtof  the 
Snperior  Court  of  Bawz  Coanty  In  favor 
of  idaintiff,  in  an  actifm  to  lecorer  um  fc»feit- 
are  tor  the  cutting  of  wood  upon  lands  of  ten- 
ants hi  common  under  Pab.  Stat  chap.  179, 
^6.  AJtrmed. 
Axreed  facts: 

Tliis  was  an  action  of  tort  brought  by  the 
plaintiff  as  tenant  in  common  of  an  undivided 
lialf  of  certain  land  in  fioxford,  with  the  de- 
foidant,  to  recover  the  fcvfeitoxe  for  the  cut- 
ting at  wood  and  timber  upon  said  land,  pro- 
fited bv  Pub.  Stat  chap.  179,  %  6. 

The  defraidant  at  the  time  of  the  cutting  was 
a  tenant  in  common  of  said  land  with  the  plain- 
tifT,  and  did  not  give  the  notice  to  his  cotenant 
provided  in  said  section,  or  any  notice. 

The  damage  to  the  whole  land  resulting  from 
$tid  cutting  to  agreed  to  be  $860. 

The  premises  originally  were  the  property  of 
Sarah  Wood,  the  deceased  wife  of  thtf  defend- 
ant, who  died  on  the  4th  day  of  July,  1871, 
without  leaving  issue  living. 

Ttu  defendant  owns  one  undivided  half  of 
tbe  premises,  and  the  other  half  descended  to 
^  plaintiit  as  tbeheirof  the  said  Sarah  Wood. 

A  child  was  bom  during  the  marriam  of  the 
defendant,  and  the  said  Snah  and  the  defend- 
ant believed  that  tbe  said  child  was  bom  alive, 
and  that  he  was  tenant  by  the  curtesy  of  the 
undivided  half  of  tbe  premises,  the  remainder 
in  which  bdonged  to  the  iddutfff,  as  he  be- 
lieved. 

The  defendant,  so  believing,  cut  the  wood 
and  timber  aforesaid. 

After  the  said  cutting,  tbe  plaintifl  brouo^t  a 
petition  for  imrUtion  of  tbe  said  premises  in  the 
superior  court,  against  tbe  defendant.  Upon 
the  trial  of  said  petition,  the  defendant  was  a 
witness,  and  testified  that  be  was  present  at  the 
binh  of  the  said  child,  and  that  it  was  born 
alive;  and  other  witnesses  testified  upon  the 

Sistion  of  issue.   It  was  drtermlned  tiiat  the 
Id  aforesaid  was  not  bom  aUve,  uid  judg- 
ment for  partition  was  entered. 

Snbsequent  to  tbe  said  Judgment  the  present 
acUoQ  was  brought.  Tbe  case  is  submitted  to 
ibe  superior  court  upon  the  foregoing  facts. 
If  tbe  plaintiff  is  entitled  to  recover  tbe  forfeit- 
ure provided  in  Pub.  Stat  chap.  170,  S  6.  judg- 
loent  is  to  be  entered  for  the  plaintiff  in  ac- 
coniance  tberewith.  If,  tipon  tbe  foregoing 
f  Beta,  the  plaintiff  is  not  entitled  to  recover  said 
forfeiture,  but  In  any  form  of  action  can  re- 
cover the  actual  damage  occasioned  by  said 
catting,  Judgment  is  to  be  entered  for  such  dam- 
sgw. 

I'pon  agreed  facts  the  court  orders  judgment 
for  idaintiff  for  $176.   Plaintiff  appeals. 
Mr.  W.  S.  Knox,  for  phdntiff: 

Tiie  agreed  statement  of  fscts  sets  forth  every 
fact  necessary  to  bring  tbe  plaintiff's  action 
vtthin  tlie  provisions  of  Pub.  Stat.  chap.  179, 

s«. 

Tbe  purpose  of  the  statute,  and  its  language, 
vt  analogouB  to  that  of  Stat.  1875,  chap.  90, 

Soberge  v.  Bumham.  124  Mass.  277. 

Id  nder  to  recover  a  penalty  imposed  by  stat- 
ute, the  {daintifl  must  allege  all  the  essential 
hcti  necessary  to  support  ue  action. 

iiaper  V.  Uanard  Ootkge,  1  Pick.  177. 

But  a  declaration  which  sets  forth  the  stat- 
!  Mass.  h.  r.  b  t.  t  S 


ute  in  words,  with  proper  averments,  is  suffi- 
cient 

WiUiatM  T.  Taunton,  16  Orav,  268. 

Tbe  plaintiff  In  this  case  set  forth  all  the  es- 
sential facts  to  support  his  case,  and  all  that  be 
could  be  required  to  prove.  The  state  of  tbs 
defendant's  belief,  or  tbe  extent  of  bis  Icnow- 
ledge,  would  be  a  most  difficult  matter  of  in- 
quiiy;  and  if  these  were  to  be  shown  in  actions 
upon  this  statute,  the  statute  itself  would  be  of 
litUe  consequence.  But  outride  of  theezpiwi 
provisions  of  tbe  statute,  if  those  Novisfons  are 
not  conclurive,  the  knowledgeaodbdiefof  ttie 
defendant  are  immaterial.  The  action  lain  Its 
nature  a  remedial  action. 

Faimer  v.  York  Bank,  18  Me.  166;  Baed  v. 
Northjidd,  18  Pick.  04;  QoodrMge  v.  Bogera,  32 
Pick.  496. 

In  acta  mala  pro/iibita  the  only  inquiry  is. 
Has  tbe  law  beat  violated^— and  Ignorance  Is 
no  excuse  for  a  violation  of  a  statute  in  a  civil 

action. 

MwTs  V.  State,  1  Cojxa.  502;  Ifyde  v.  Metvin, 
11  Johns.  621;  Caicra^t  v.  Oil)b».  6  T.  R.  30; 
Donahue  v,  Dougherty,  6  Rawle,  134;  MiUer  v. 
Loekwood,  17  Pa.  246;  Bobinton  v.  Kinne,  1 
Tbomp.  &  C.  60:  ButAerfitr4  v.  Aiken,  9  Tbomp. 
4  C.  60. 

But  it  is  submitted  that  the  dtfendant  does 
'  not  bring  himself  within  the  paledf  thediscus- 
i  sion  of  this  question.   There  was  no  fact  con- 
'  nected  with  the  titie  to  tiiis  real  estate,  of  which 
.  the  defendant  was  ijpiorant.   In  one^pect  the 
defense  to  this  case  is  quite  remarkable.  The 
1  defendant  says  be  supposed  be  was  teaaot  by 
.  curtesy  of  an  undivided  half  of  tbe  wood  lot 
,  with  the  remainder  to  the  plaintiff.  That 
would  give  bim  no  right  to  cut  off  tbe  wood 
and  limber,  and  he  would  be  liable  as  a  life 
tenant  committing  waste,  under  Pub.  Stat.  chap. 
179,  §  1. 

Menrt.  D.  4k  C.  4k  C.  6.  SHnders,  for 

defendant: 

The  plaintiff  seeks  treble  damages  under  the 

provisions  of  Pub.  Stat.  chap.  170,  ^  6;  but 
It  is  respectfully  submitted  that  tUa  atatute 
does  not  apply  to  the  case  at  bar. 

The  Gloucester  Statute  only  applied  to  ten- 
ants for  life  or  years,  and  not  to  tenants  in  com- 
mon. 

The  statute  under  which  the  plaintifl  claims 
isofapenal  nature,  and  to  be  sbjet^onutruad. 

Adanu  v.  Palmer.  6  Gray,  888;  Boiton  Iron 
Co.  V.  King,  3  Cnsh.  400,  «Ki:  Bvam  v.  Bieh- 
ford,  140  Mass.  81,  85. 

It  is  intended  to  apply  only  to  cases  in  which 
the  relation  of  joint  tenancy  is  recognizai  by 
the  parties,  and  when  the  cutting  one  tenant 
is  not  done  in  good  faith,  but  is  a  known  and 
willful  violation     tbe  rights  of  the  cotenant 

Great  bardsbip  might  be  done  should  the 
court  rule  tliat,  in  all  cases  where  a  tenancy  In 
;  common  was  proved,  this  severe  penalty  should 
be  inflicted,  however  innocent  of  wrong  the  de- 
fendant might  have  been  when  he  committed 
the  waste  complained  of. 

Evidence  should  always  be  admitted,  in  snch 
cases,  of  the  intent  and  wo  cbcumstancea  under 
which  tbe  act  was  done. 

Adama  v.  Palmer,  tupra;  BaU^tetdary.  JSTstty. 
10  N.  H.  486;  Buatdl  v.  Irby,  18  Ala.  181 ;  Whtte- 
m^ft  V.  VamUrver,  12  III.  285;  Barma  v.  Jone». 
51Cal.808.  |-  ^ 
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Tbe  amoimt  of  the  damage  is  tbat  done  to 
tlie  plaintifl'B  interest,  and  not  tbat  to  the  whole 
estate. 

A  person  cl^miDg  sinde  damages  under  §  8 
can  only  recover  "such  damages  aa  he  has  suf- 
fered by  reason  of  the  waste."  It  is  not  to  be 
supposed  tbat  the  Legislature,  giving  a  joint 
tenant  a  remedy  under  ^  6,  intended,  not  only 
to  give  three  times  as  much  as  when  a  life  ten- 
ant commits  waste,  but  that  the  damages  should 
be  computed  on  an  entirely  different  bads, 
namely,  the  injury  to  the  whole  estate,  rather 
than  to  the  plaintiff's  interest  in  it. 

It  is  signincant  in  this  connection  that,  while 
the  original  Act  inflicting  this  heavy  penalty 
upon  joint  tenants  committing  waste  (tbat  of 
March  16, 1784)  imposed  a  penalty  of  twenty  or 
forty  shillings,  according  to  the  size  of  the  tree, 
and  three  times  its  value,  upon  a  joint  tenant 
who  cut  down  timber,  tbe  Sevised  Statutes 
modified  tbe  forfeiture  to  three  times  tbe  amount 
of  the  damage. 

Rev.  Stat.  chap.  106,  %  8.  See  also  Act  of 
Mareh  8.  1786. 

Morton,  Ch.  t/*.,  delivered  the  opinion  of  the 
court:  ^ 

The  statute  provides  that,  "if  a  joint  tenant, 
coparcener,  or  tenant  fn  common  of  utidivided 
lauds,  cuts  down,  destroys,  or  carries  awa^  any 
trees,  timber,  wood,  or  underwood,  standingor 
lying  on  such  lands,  or  digs  up  or  carries  away 
any  stone,  ore,  or  other  valuable  thing  founil 
there,  or'  commits  any  other  strip,  or  waste, 
without  first  giving  thirtv  days'  notice  in  writ- 
ing, under  his  hand,  to  aU  the  other  persons  in- 
terested therein,  or  their  agents  orattomoys,  of 
his  intention  to  enter  upon  and  improve  the 
land;  or  if  he  does  any  of  said  acts  during  tbe 
pendency  of  a  petition  or  other  suit  for  tbe  par- 
tition of  tbe  premises, — be  shall  forfeit  three 
times  tbe  amount  of  the  damages  that  shall  be 
asBKaed  therefor,"  to  be  recovered  in  an  action 
of  tort     his  cotenant.   Pub.  Stat.  chap.  179, 

Althoagh  such  action  is  not  strictly  an  action 
for  apenalty(tf<wdn'd'5'«v.  Woj/crs,  32 Pick.  495), 
vet  the  provisions  of  the  statute  are  highly  pos- 
itive or  peoal  in  their  character,  and  should  be 
strictly  construed  and  held  to  apply  only  to  such 
cases  as  are  clearly  intended^  tbe  Legislature. 
Adam»  v.  Palmer,  6  Qray,  888;  Byam  v.  Biek- 
J&rd,  140  Haas.  81.  Similar  statutes  have  been 
in  force  for  more  than  a  century.  Stat.  1783, 
chap.  53,  g  1:  Stat.  1785,  chap.  62,  ^  1;  Rer. 
Stat.  chap.  145,  ^  7;  Oen.  Stat.  chap.  136,  %  7; 
Pub.  Stat.  chap.  179,  ^  6. 

We  are  of  opinion  tbat  the  Legislature  In- 
tended tbat  these  statutes  should  apply  only  (o 
cases  of  known  and  recognized  tenancies  in  com- 
mon or  joint  tenancies,  and  not  to  cases  where 
a  party  enters  upon  land  and  cuts  wood  or  tim- 
ber under  an  honest  claim  that  be  owns  tbe 
whole  in  fee,  or  by  some  other  title  tbao  that 
of  a  tenant  in  common  or  joint  tenant.  If  a 
man  in  good  faith  buys  land,  supposing  that  he 
gets  a  title  In  fee  to  tbe  whole,  and  cuts  wood 
from  it,  it  is  not  to  be  presumed  that  tbe  stat- 
ute Intended  that  he  should  be  subject  to  the 
severe  penalty  of  threefold  the  amount  of  dam- 
age done,  if  be  afterwards  discovers  tbat  he  baa 
a  title  to  ao  undivided  portion  instead  of  to  the 
whole  of  the  land.   The  object  of  tbe  statnteis 


to  enforce  a  penalty  ^rmnat  tenants  in  common, 
or  joint  tenants,  who  knowingly  encrowdi  upon 
the  rights  of  their  cotenants.  Before  cutting 
wood  or  timber  they  ore  to  give  notice  to  their 
cotenants  of  their  intentioo  to  enter  upon  and 
I  improve  tbe  land,  or,  as  it  is  expressed  in  (he 
;  earlier  statutes,  that  they  have  "occasion  for 
and  shall  enter  upon  and  improve  sucb  tot  or 
lots  of  land  lying  in  common."  Such  a  notice 
could  not  be  given  by  a  person  who  did  not 
know  that  be  was  a  tenant  in  common,  and  the 
ftrovision  tends  strongly  to  show  that  tbe  ob- 
ject of  the  statute  is  to  deal  with  cases  of  knowo 
and  recognized  tenancies  in  common.  A  simi- 
lar question  was  decided  in  Reed  v.  Davis,  % 
Pick.  514. 

The  Statute  of  l'ro5,  chap.  75,  g  3.  ittovidei 
that,  if  any  person  shall  commence  any  actioa 
for  recovering  possession  of  land,  and  the  per- 
son in  possession,  or  any  other  pereon.  shall, 
pending  such  action,  commit  strip  or  waste, 
besball  forfeit  and  pay  treble  damages.  It  wu 
held  that  an  action  for  the  penalty  coukl  not  be 
maintained  against  a  person  who  did  not  know 
of  the  pendency  of  the  action. 

We  are  therefore  of  opinion  that,  upon  tbe 
facts  agreed  In  this  case,  the  plaintiff  canncrt 
maintain  an  action  under  the  statute  for  the  pen- 
alty: but,  under  the  stipulation  in  the  cate 
stated,  that,  if  tbe  plaintiff  can  in  any  form  of 
action  recover  the  actual  damage  he  h.".s  sus- 
tained, judgment  is  to  be  entered  for  such  dam- 
age, the  superior  court  rif^tly  entered  judg- 
ment for  such  damages. 

Judgment  {^firmed. 


COMUONWEALTH  of  Haaschusetts 

V. 

Francis  L.  WHITE.  I 

1.  Where,  so  far  as  appears,  evidenee  was  - 
QfTered  and  admitted  ^neimlly.  for  j 

any  purpose  for  which  it  was  compe- 
tent; and  although  at  the  time  there  was 
a  possibility  that  its  chief  use  was  to  | 
sustain  counts  in  an  indictment  which 
were  disiniased  before  the  dose  of  the 
trial,  and  the  opposite  possibility  vas  no  i 
less  plain  to  the  defendant,  who  was  in- 
sisting that  these  counts  were  bad;  and 
this  uncertainty  was  by  the  defendant's  < 
consent,  who  had  agreed  that,  the  objec-  ' 
tionabie  counts  need  not  be  passed  upon 
until  the  evidence  was  in;  and  the  ev- 
idence was   admissible   under   tbe  I 
counts  not  held  bad,  upon  whieli  tbe 
defendant  was  eonTieted,— there  can 
be  no  exeepti<m  to  the  r^tuaml  of  tbe  i 
court  to  strike  oat  the  eyidenoe  thiu 
admitted. 

2.  Where  the  defendant  was  chaif^ed  with  I 
forging  certain  receipted  bills  for  hides, 
etc..  and  for  uttering  the  same;  and  tbe 
evidence  objected  to  tended  to  show  ; 
that  tbe  defendant  fabricated  certain 
other  unreceipted  bills  of  a  like 
chjbra«ter.  and  uttered  them  to  tbe 
same  parties  by  a  oontinuons  series  of 
transaettona,  extending  scHlie  months 
later  than  tbe  latest  forgery  of  wUch 
thedef«.,|a^|^^^Tf^-t!ieeT.  4 
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idanee  wa*  nevertheless  admiasible. 

Alltbe  bills,  receipted  or  unreceipted,  if 
kDOwn  by  the  defendant  not  to  be  gen- 
uine, were  used  by  hfm  In  a  single 
Bcbeine  of  band,  under  his  contract; 
and,  on  the  qaestion  of  the  defendant's 
knowled^  that  the  bills  In  issue  were 
Dot  genuine,  his  possession  and  use  of 
other  similar  false  bills,  about  the  same 
time,  whether  before  or  afterwards,  in 
a  e<Hitinnoua  series  of  transactions  with 
the  same  parties  under  the  same  con- 
ticBct,  was  competent  to  show  that  hts 
use  of  the  former  was  not  Innocent 

3.  Evidenee  of  knowledge  that  the  in- 
■tnunenta  were  for^rtee.which  other- 
wise wonld  be  admissible,  is  not  made 
inadmisalble  by  the  fact  that  there  is 
other  strong  evidence  of  knowledge  in 
the  ease. 

4.  A  receipted  bill  for  goods  purports  to 
be  an  &cqnittance  and  discharge  for 
the  money  due  in  respect  to  these  goods. 
The  instrameata  being  set  oat.  and 
purporting  on  their  face  to  be  the  thing 
foTgisd,  there  is  no  need  of  flirther  al- 
legation  to  show  bow  ]t  was  that  thing, 
or  bow  it  conld  be  used  as  an  instru- 
meat  of  fraud,  or  that  it  was  so  used  in 
fact. 

■V  Where  a  receipt  bears,  in  addition  to 
the  words  "terms  cash,"  the  words  "our 
sight  draft,''  the  word  "settled.**  fol- 
lowed by  the  ai^ature,  imports  at) 
eliaj-M  of  the  money  doe  for  the  price, 
whether  it  was  discharged  by  money  or 
draft. 


0 


(Soffolk  FUed  January  2, 1688.) 

N  defendant's  exceptions.  Overruled. 
Defendant  was  iodicted  for  foreery  and 
mtering  forged  paper.  On  May  8,  1888.  de 
feodant  entered  into  a  contract  with  H.  Leon- 
ard &  Co.  by  which  Leonard  &  Co.  agreed  to 
to  White,  and  White  agreed  to  buy  from 
Leonard  A,  Co.  from  time  to  time,  hides  at  such 
prices  as  might  be  from  time  to  time  agreed 
upon  between  them :  that  White  should  convey 
the  bides  from  the  place  where  thev  were  when 
cootracted  for,  to  hia  tannery  at  Woburn,  and 
there,  in  a  good  and  workmanlike  manner,  tan 
tnd  curry  them,  and  manufacture  them  into 
mercbantable  leather;  that,  at  the  time  of  tbe 
WTDient  for  any  lot  of  hides  by  Leonard  &  Co., 
nliite  should  give  to  Leonard  &  Co.  his  ne- 
gotiable promissory  notes  on  four  months' 
time,  wbich  sbould  cover  the  amount  paid  out 
uid  ^  of  1  per  cent  per  pound  on  the  net 
weight  of  the  bides,  together  with  interest  from 
tbe  date  of  tbe  pi^mnit  at  7  per  cent  per  an- 
nam,  except  In  case  the  hides  were  bought  by 
Lemard  &  Co.  for  White,  when  interest  for 
the  wme  time  and  the  same  rate  should  be 
*diled  from  the  date  of  tbe  bill  of  lading;  that 
cbe  hides  and  the  leather  should  be  and  remain 
tbe  properly  of  Leonard  &  Co.  until  all  the 
ootcs  were  fully  paid  and  eatisSed.  White 
agreed  that,  at  tbe  end  of  tbe  year  over  which 
the  agreement  extended,  be  would  pay  to 
UoDflrd  &  Co.  a  sum  of  money  equal  to  one 
teotb  of  tbe  net  profits  aridng  from  me  tanning, 
cnnyinjj,  and  manufacture,  and  sale,  of  the 
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leather  made  from  the  hides  delivered  to  White 
under  tbe  agreement. 

Defendant  was  indicted  upon  the  ground 
that  he  had  forged  recdpta  of  pavment  for 
hides  apparently  purchased  on  Iwialf  of  Leon- 
ard &  Co. .  and  for  which  they  were  liable  imder 
the  contract,  the  contention  being  that  he  would 
receive  from  Leonard  &  Co.  the  money  appar- 
ently advanced  on  the  forged  receipts,  and 
give  his  own  notes  to  Leonard  &  Co.  as  pro- 
vided by  the  contract,  when  there  had  been  no 
purchases  and  no  advances  made. 

Defendant,  having  been  convicted,  alleged 
exceptiona 

The  points  raised  by  the  exceptions  suffi- 
ciently appear  in  the  opinion. 

Mr.  EdwBj^  Avery,  for  defendant: 

Pub.  Stat.  chap.  204,  %  1,  designates  certain 
instruments,  the  forging  of  wbich  is  punishable 
by  iminrisonment  in  the  State's  prison.  If  any 
one  of  the  instruments  thus  named  in  tbe  stat- 
ute is  set  out  by  its  name  in  an  indictment,  it 
must,  if  it  be  set  out  in  full,  or  when  produced 
at  tbe  trial,  correspond  to  the  name  given  it  in 
tbe  indictment,  or  tbe  indictment  is  had. 

Com.  V.  Lawless,  101  Mass.  82. 

If  the  alleged  forgery  is  of  an  inBtrument  not 
named  in  the  statute,  it  may  be  forgery  at  com- 
mon law;  but  when  the  instrument,  as  design 
nated  in  the  indictment,  is  one  of  those  named 
in  the  statute,  and  tbe  indictment  concludes 
contra  formam  statuti,  the  pleader  is  held  to 
have  intended  to  set  out  an  offense  under  tbe 
statute.  Each  of  the  counts  in  the  indictment 
under  which  the  defendant  was  convicted  was 
intended  to  set  out  an  offense  under  the  statute. 

As  the  instrument  alleged  to  have  been 
forged  is  set  out  in  full  In  each  count,  any  re- 

Eugnancy  between  it  and  the  name  given  tt, 
eing  apparent  on  the  record,  may  be  taken 
advanta^  of  by  a  motion  to  quash. 

A  receipted  bill  of  parcels  does  not  necessa- 
rily, and  to  tbe  exclusion  of  every  other 
method,  imply  or  prove  a  payment  of  money. 
It  may  have  been  settled  by  note  or  draft,  and» 
if  sosettled,  it  would  not  be  an  acquittance  and 
discbarge  for  money. 
Hildreth  v.  &Brten,  10  Allen,  104. 
If,  by  the  terms  of  the  sale,  payment  was  to 
be  made  by  note  or  draft,  tbe  receipted  bill 
would  be  evidence  of  the  giving  of  the  note,  or 
tbe  acceptance  f>f  the  draft,  but  not  of  the 
payment  of  the  money  on  the  note  or  draft. 

This  court  has  treated  bills  of  parcels  as  in 
tbe  nattire  of  receipts  open  to  evidence  of  tbe 
real  terms  upon  which  the  agreement  of  sale 
was  made  {Hazard  v,  taring,  18  Cush.  267); 
or  as  memoranda  of  tbe  amount  and  value  of 
merchandise  transmitted  (jSsAenofc  v.  Saund- 
ers, 18  Gray,  8Tj. 

There  was  error  in  the  dispo^Uon  of  the  mo- 
tion to  quash.  Tbe  court  was  peremptorily 
bound  by  the  statute  to  pass  upon  it  In  tiie  first 
instance. 

Com.  V.  MeOovem,  10  Allen,  194. 
The  motion  was  not  passed  upon  until  the 
evidence  was  closed  on  both  sides. 

Evidence  was  introduced,  in  tbe  first  in- 
stance, as  direct  evidence  to  prove  that  the  de- 
fendant was  guilty,  under  tbe  general  iraue  of 
not  guilty;  In  the  second  instance,  under  the 
instruction  of  tbe  court,  as  collateral.  As  tbe 
case  was  disposed  of.  thg.^^u^to  ^^t^j,^^ 
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ctuasbed,  and  the  evidence  pertalnltie  to  them, 
were  aod  should  be  regards  as  nullities. 

"  A  defeadaot  cannot  even  expressly  waive 
a  fatal  defect  in  an  indictment." 

Otm.  V.  Mahar,  1«  Pick.  120. 

The  instniments  set  out  in  the  indictinent  are 
miadescribed.  No  one  of  them  Is  an  "  acquit- 
tance and  discharge  for  money." 

An  inconsistency  between  the  {nstrumentset 
out  and  the  discription  given  to  it  conatitotes  a 
repugnancy  which  is  fatal  to  the  indictment. 

Com,  V.  Lawten,  101  Mass.  82. 

If  the  fraudulent  character  of  the  instru- 
Tnent,  as  set  forth  in  the  Indictment,  is  not 
manifest  on  its  face,  this  deficiency  should  be 
wipplied  by  such  averments  as  to  extrinsic  mat- 
ter as  would  enable  the  court  judicially  to  see 
i^iat  it  has  such  a  tendency. 

Om.  V.  Ilinda,  101  Mass.  209;  0cm.  y.  CW- 
UUo,  120  Mass.  868, 860;  Com.  v.  Spilman.  124 
Mass.  827. 

Each  count  In  an  indictment  is,  in  fact  and 
theory,  a  separate  indictment  (Latltam  v.  Heg. 
5  B.  &  S.  842,  848;  Beg.  v.  (TBrien.  1  It. 
a  L.  174,  175;  United  States  v.  Furlong,  18 
IT.  S.  5  Wheat.  185,  201  (6  L.  ed.  64);  and  the 
rights  of  the  defendant  are  In  no  respect  differ- 
ent from  what  tbey  would  have  tieen  if  the 
charge  had  been  set  out  in  a  separate  indict- 
ment {Com.  V.  Burke,  16  Gray,  88;  Oom.  v. 
Carey,  108  Mass.  216). 

The  evidence  applicable  to  each  count  must 
be  clearly  and  distfnctlv  defined  and  ap{>lied. 

Upon  the  trial  of  a  smgle  issue  in  a  criminal 
cause,  no  other  distinct  acts  of  the  defendant 
can  be  given  in  evidence,  especially  If  these  acts 
amount  to  another  offense. 

Com.  V.  Eaetman,  1  Cush.  216;  Com.  v.  AfiOer, 
3  CuBh.  344,  261;  Com.  v.  Tuekerman,  10  Gray, 
178,  200;  Com.  v.  Skepard.  1  Allen,  676,  681. 
Bee  Reg.  v.  Oddj/.  20  L.  J.  H.  G.  198;  A  C.  6 
Cox,  C.  C.  210. 

The  issue  submitted  to  the  jury  was  whether 
or  not  the  defendant  had  forged  and  uttered 
forged  acquittances  and  discharges  for  money. 

The  papers  admitted  were  unsigned,  unre- 
ceipted bills  of  parcels.  Tbey  were  not  con- 
racts,  or  receipts,  or  acquittances,  or  dis- 
charges. They  were  not  evidences  of  title  to 
property,  nor  did  they  purport  to  convey  title 
to  property.  Tbey  were  not  and  could  not  le- 
gally l>e  treated  or  held  to  be  forgeries. 

Bex  V.  Harvq/,  Russ.  &  R.  C.  C.  227;  'fttr  v. 
BitAarda.  Id.  ISB;  iZsr  v.  BandaU,  Id.  196. 

Beg.  T.  GOmm,  L.  R.  18  Q.  6.  D.  587,  is  a 
striking  exemplification  of  the  spirit  which  An- 
imates the  administration  of  the  criminal  law 
of  England.  A  prisoner  may  be  found  guilty, 
upon  the  most  overwhelming  evidence,  and  yet, 
if  one  particle  of  evidence  has  been  admitted 
against  him  which  ought  not  to  have  been  ad- 
mitted, and  which  might  in  any  degree  have 
wdghed  with  the  jury,  the  verdict  is  vitiated, 
andtheconvicUon  must  t>e  quashed. 

See  Beg.  v.  Bilep,  L.  R.  18  Q.  B.  D.  481,  for 
misrejec^tion  of  evidence. 

There  was  not  sufficient  evidence  to  warrant 
this  jury  in  finding  tlie  defendant  gull^  under 
any  one  of  the  counts. 

Mr.  Andrew  4,  WataraMii,  for  tbo  Com- 
monwealth: 

The  case  went  to  the  jtuy  <m  the  first,  second, 
seventh,  d^th,  thirteenth,  and  fourteenth 


counts..  In  all  these  rounts  the  iusliiiiueBt  set 
forth  purported  that  certain  goods  had  been  sold 
to  White  at  a  certain  price,  and  that  tiwoblin- 
tion  arising  therefrom  bad  been  dlKharged  uy 
force  of  toe  signature  of  the  seller. 

It  was  Dot  in  mere  aasertion  that  money  had 
been  due  and  been  paid  by  White:  ttie  insCni- 
ment,  by  fo*oe  of  t^e  pretended  s^Bstare,  im- 
ported an  admowledgmeni  and  acqailtance  bf 
the  obligee  of  the  debt. 

Ctm.  V.  Ladd,  IS  Mass.  596;  Om.  t.  Jtfar- 
»Ay,  2  Allen,  168;  Bex  v.  Banes,  1  Biitisb  Or. 
Obb,S27;  SEast.  P.  G.  886. 

The  motion  to  quash  was  tterefore  properly 
denied,  and  the  rulings  requested  ^xm  iheeaae 
point  properly  refused. 

When  transactions  form  a  general  sehenie. 
and  are  made  up  of  a  series  of  closety-sUied 
acts  which  throw  li^t  upon  each  otha*.  tbey 
may  be  offered  subject  to  sndi  iBetractians 
as  were  given  by  the  presiding  judge  in  this 
case. 

(km.  T.  ^OM,  4  Met.  48, 47;  Oom.  t.  Cbe,  IIS 
Mass.  481,  601;  Com.  v.  'IStekerman,  10  On?, 
173. 107;  Com.  v.  PriM,  10  Gray ,472,  476;  0«. 
V.  Bttarm,  10  Met.  256;  Jordan  v.  Otgoed^  109 
Mass.  461,  457;  Com.  v.  Jaekaon.  133  Mass.  19; 
Bex  V.  mu,  6  B.  <fc  C.  145;  1  Ouab.  216. 

The  rule  as  to  evidence  of  giiOw  intent  knot 
varied  because  the  acts  offered  to  oe  shown  are 
subject  to  separate  indictments. 
V.  learnt,  10  Met.  257. 

The  contract  objected  to  and  adoaJticd 
showed  interest,  aiM  predicated  motive  and 
intent. 

Com.  T.  Snaa,  8  Mass.  8S,  84. 

HolB«a«  J.,  dellyered  the  opinion  of  the 

court; 

The  most  serious  question  in  this  case  arises 
in  a  way  for  which  the  defendant  ia  partly  re- 
sponsible.  The  indictment  was  in  fifty-foor 
counts,  for  forging  and  uttering  twelve  bills  or 
parcels;  and  a  motion  to  quasb  was  filed.  But 
the  defendant,  instead  of  arguing  the  motknist 
the  outset,  consented  that  the  court  should  re- 
serve all  his  rights  under  it,  with  the  undix - 
standing  that  it  would  be  disposed  of  at  a  later 
stase.  Accordingly  the  trial  proceeded,  and 
evidence  was  put  m  under  all  the  counts.  Tlieii. 
at  the  close  of  the  government's  case,  the  mo- 
tion to  quash  was  called  up,  and,  by  the  con- 
sent of  the  government,  all  but  six  counts  were 
quashed.  The  defendant  thereupon  adced  thai 
the  evidence  Introduced  under  tlie  otho-  counts 
should  be  stricken  out,  but  the  court  refined 
BO  lo  order.  It  is  suggested  that  the  defendant 
has  suffered  by  a  device  intended  to  get  before 
the  jury  evidence  which  was  not  adrnWibAeoa 
the  usues  upon  which  he  was  convicted,  onder 
the  pretense  that  it  sustained  other  issues, 
which  were  abandoned  when  the  evidence  was 
In.  It  need  not  be  said  that,  if  this  anwueil 
to  be  the  foct,  the  verdict  could  not  stand.  Rit 
we  cannot  gather  any  such  conclusion  from  the 
record.  The  question  whether  (he  evidence 
was  admissible  upon  the  Issues  finally  tried  it 
as  fully  open,  and  Is  to  be  considered  on  the 
same  principles,  as  if  the  counts  not  qnashed 
had  been  the  only  ones  from  the  bc^nning. 
If  It  were  bue  that  evIdeDce  was  offered  open 
an  Issue,  and  retained  for  its  bearing  npon  aa- 
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vat  bad  suffered  if  it  was  sdmisslble  upon  that 
axber,  even  though  the  former  was  a  charge  of 
a  distinct,  substantive  felonv.  See  (hm.  v. 
Steanu.  10  Met.  256. 

But.  so  far  as  ara>ears,  the  evidenoe  was  of- 
fend and  admitted  general]  J,  for  any  purpose 
for  which  it  was  competent;  and  if  at  the  time 
there  waa  a  possihility  that  its  chief  use  was  to 
sustain  the  oiher  counts,  the  opposite  posd- 
bilitf  was  no  less  plain  to  the  defendant,  who 
was  innsting  that  those  counts  were  bad.  The 
uncertainty  was  by  the  defendant's  consent, 
who  had  agreed  that  they  need  not  be  paawd 
upon  until  the  evidence  was  in.  We  see  no 
reason  why  he  could  not  consent  to  a  course 
wbich  preserved  all  his  rights. 

We  are  of  opinion  that  the  evidence  was  ad- 
missible under  the  counts  not  ^uai^ed,  upon 
which  the  defendant  was  convicted.  These 
cooDts  were  for  forging  certain  receipted  bUls 
for  hides,  etc. ,  and  for  uttering  the  same.  The 
evidence  objected  to  tended  to  show  that  the 
defendant  fabricated  certain  other  unreceipted 
hOto  of  a  like  charact^,  and  uttered  them  to 
the  same  parttes,  by  a  continuous  series  of 
transactioDs  extending  some  months  later  than 
the  latest  forgery  of  which  the  defendant  was 
convicted. 

It  appeared  that  there  was  a  contract  be- 
tween H.  Leonard  &  Co.  and  the  defendant, 
by  which  U.  Leonard  &  Go.  were  to  sell  the 
defeDdant  hides,  which  were  to  he  tanned  and 
sold  by  him,  he  givinr  Leonard  &  Co.  his  note 

fonr  months  mr  a  little  more  than  the  sura 
paid  by  them,  and  the  property  In  the  hides  re- 
maining in  Leonard  A  Co.  until  all  the  notes 
were  paid. 

The  government's  evidence  tended  to  show 
that  a  frequent  course  of  dealing,  or  at  least 
the  course  ot  dealioe  as  it  was  made  to  appear 
to  Leonard  &  Co.  m  Oie  alleged  fraudulent 
trusactioiu,  was  that,  instead  of  Leonard  & 
Co.  Oenuelves  purchasing  the  hides  which  the 
defendant  was  to  tan,  the  defendant  purchased 
tbem,  presented  the  bill  from  the  sellers  to 
bim.  receipted  in  the  earlier  transactions,  after- 
wards unreceipted,  to  Leonard  &  Co.,  wrote 
opon  it  that  the  hides  belonged  to  Leonard  & 
Co.  under  the  contract,  or  to  that  effect,  re- 
ceived the  cash  to  pay  for  them,  and  gave  bis 
note  as  provided  in  the  contract,  just  as  if 
Leonard  &  Co.  Iiad  themselv^  ordered  and  paid 
for  the  hides,  and  had  then  consigoed  them  tO 
him.  It  will  be  seen  that  the  use  made  of  the 
bill,  receipted  or  unrecdpted,  was  to  show  it 
to  Leonard  ft  Co.,  in  order  to  satisfy  them  that 
hidea  had  been  bought  which  were  to  be- 
long to  them,  and  for  which  they  were  to  pay 
in  the  first  instance,  'Joder  the  contract,  and 
thus  to  enable  thedefendaot  togetcasb,  giving 
his  note  in  return. 

All  the  bills,  then,  receipted  or  unreceipted, 
if  known  by  the  defendant  not  to  be  genuine, 
were  used  by  him  in  a  single  scheme  of  fraud 
under  bis  contract  with  Leonard  &  Co.  i^ntfs 
V.  MeGreffPr,  18  Allen,  172,  180;  Jordan  v. 
Otgood.  109  Mass.  467;  Ginn.  v.  Eattnum,  i 
Cosh.  189,  210.  And.  on  the  question  of 
the  defendant's  knowledge  that  the  bills  in 
imie  were  not  genuine,  his  possession  and  use 
ofother  similar  false  bills,  about  the  same  time, 
whether  before  or  afterwards,  in  a  continuous 
■oies  of  transactions  with  the  same  party  under 
SHAie. 


the  same  contract,  was  competent  to  show 
that  hie  use  of  the  former  was  not  innocent. 
Com.  V.  Ooe.  115  Mass.  481, 501;  (km.  v.  HaU,  4 
Allen.  805,  806;  Oom.  v.  Price,  10  Gray,  478, 
476;  ii^.  V.  Fottar,  Dears.  Cr.  Caa.  456.  Thus 
the  evidence  satisfies  the  general  conditions 
which  hsve  been  laid  down  in  similar  cases. 
See  further  C&m.  v.  Jaekton,  133  Mass.  16,  18. 
To  be  sure,  the  evidence  was  not  admissible  to 
prove  Uiat  the  bills  in  issue  were  forged  (Cot- 
teilo  V.  OroweU,  139  Mass.  588).  and  the  jury 
was  so  instructed;  and  it  might  be  thought 
that,  in  a  case  like  this,  when  the  bills  ran  to 
the  defendant,  purported  to  be  for  hides  bought 
hy  him,  and  were  certified  by  him,  if  the  jury 
helfeved  that  the  Mils  were  forged,  it  woulld 
follow,  almost  necessarily,  that  the  defendant 
knew  them  to  be  so;  and  so  it  might  be  tliougbt 
that  the  evidence  of  his  use  of  other  false  bUls 
was  unnecessary  for  the  purpose  for  which  it 
was  admitted,  while  it  tended  to  prejudice  the 
defendant  in  the  eyes  of  the  jury.  But  the  de- 
fendant's knowledge  was  not  admitted  (on  the 
contrary  it  is  still  argued  that  there  was  no 
sufficient  evidence  to  warrant  the  verdict),  and 
evidence  of  knowledge  which  otherwise  would 
be  admissible  is  not  made  inadmissible  by  the 
fact  that  tbere  is  other  strong  evidence  of 
knowledge  in  the  case. 

It  is  argued  that  the  bills  not  in  issue  which 
were  put  in  were  not  signed,  and  therefore  were 
not  forgeries,  and  were  Inadmissible  for  that 
reason.  It  is  not  necessary  to  consider  whether 
they  were  technically  forgeries.  See  (Jom.  t, 
Ayer,  SCusfa.  150. 152;  Oom.v.  Hinda.  101  Mass. 
^tm,  210.  For  if  they  were  not.  they  were  none 
the  less  admissible.  Being  fabricated  instru- 
ments, similar  to  those  In  issue  in  every  respect 
except  in  regard  to  aignatnre,  their  tendency  to 
show  knowledge  and  a  fraudulent  scheme  on 
the  defendant's  part  was  not  affected  by  the  de- 
gree or  kind  of  fraud  committed  in  their  manu- 
facture and  use.  They  equally  purported  to  be 
a  declaration  by  the  supposed  sellers,  in  the 
course  of  business,  that  they  had  sold  the  hides 
mentioned  in  them  to  the  defendant.  Whether 
they  acknowledged  or  demanded  payment,  and 
signed  or  unsigned,  they  equally  served  the 
purpose  of  Ketting  the  amount  of  the  bill  from 
Leonard  A;  Co. 

We  can  have  no  doubt  that  the  evidence 
warranted  a  conviction.  The  person  by  whom 
the  bills  purported  to  have  been  made  out  and 
signed  testified  that  they  were  not  genuine,  and 
did  not  represent  genuine  transactions.  The 
defendant,  who  fo&ly  might  be  presumed  1^ 
the  jury  to  know  the  facts  about  sales  purpor- 
ting to  nave  been  made  to  him,  used  the  bills; 
certified  upon  them,  and  received  the  money 
for  them,  as  has  been  stated.  It  is  suggested 
that,  by  the  contract,  Leonard  &  Co.  were 
authorized  to  buy  for  him,  and  that  they  may 
have  bad  the  bills  made  out,  or  at  least  that  he 
may  have  supposed  the  bills  to  be  genuine  and 
correct.  But  It  is  a  mistaira  to  say  that  the 
contract  authorized  Leonard  A  Co.  to  buy  as 
agents  for  the  defendant,  or  to  charge  goods 
to  him.  The  phrase  in  the  contract,  "except 
incase  the  hides  are  bought  by  said  Leonard  & 
Co.  for  said  White,"  does  not  import  any  such 
authority.  It  means  only  to  disnnguish  hides 
bought  for  the  purpose  of  being  solclto  Whiter 
from  those  bought  by  Leoipiad^  CaGOm^C 
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ordinary  course  of  their  buslaess,  and  after- 
wards sold  to  faim.  And  it  appears,  on  the 
face  of  the  cootract,  that  the  ODiy  purpose  of 
this  diHtinction  is  to  adopt  a  different  war  of 
flnng  the  date  from  which  White  shall  be 
charged  with  interest.  The  contract  through- 
out contemplated  Leonard  &  Co.  purchasing 
hides  on  their  own  behalf,  and  selling  them  to 
the  defendant  fmly  after  his  notes  hi^  been 
paid.  There  was  no  evidence  of  any  course  of 
dealing  by  which  they  bought  in  bis  name,  or 
of  any  case  where  they  bad  done  so,  and  there 
was  no  reason  wh^  they  should  have  given 
their  check  to  him  if  they  had  conducted,  or 
had  purported  to  have  conducted,  the  dealings 
with  the  supposed  seller  of  the  hides.  On  the 
face  of  the  transactions,  there*  was  evidence 
that  the  defendant  uttered  the  bills  (8  Inst. 
171),  knowing  them  to  be  false,  if  they  were 
false  in  fact.  But  in  addition  there  was  evi- 
dence, as  to  the  Morey  bill,  that  Leonard  &  Co. 
had  no  transaction  with  Morey,  and  that  the 
defendant  did  buy  hides  correspondiog  to  a 
part  of  the  hides  set  forth  in  the  bit!  and  evi- 
dence tending  in  the  same  direction;  as  to  the 
other  parties  named  in  the  indictment,  and  that 
all  that  Leonard  knew  of  the  supposed  trans- 
actions with  them  he  learned  from  the  defend- 
ant. It  is  true  that  the  defendant's  clerk  could 
not  say  from  whom  be  received  any  particular 
bill,  butbetestiflcd  that  tiiey  were  au  brought 
by  the  defendant,  or  left  at  the  office,  where 
the  defendant  then  wrote  his  name  on  them, 
and  got  the  money.  *We  do  not  think  it  ne- 
cessary to  state  the  evidence  in  greater  detail. 
See  Com.  V.  Talbot,  2  Allen,  161 .  The  fact,  if  it 
be  one,  that  the  defendant  intended  to  pay  his 
notes  at  maturity,  did  not  affect  his  liability. 
Com.  T.  Henrjf,  118  Mass.  468. 

The  motion  to  quash  was  rightly  oTemiled. 
A  receipted  bill  for  goods  purports  to  be  ui  ac- 
quittance and  discharge  foi  the  money  due  in  re- 
spect of  those  goods.  Com.  v.  Ladd,  16  Mass. 
sad.  See  Com.v.  Talbot, mpra.  The  instruments 
being  set  out,  and  purporting  on  their  face  to  be 
the  thing  prohibited  to  be  forged  (Pub.  Stat, 
chap.  204.  t%  1),  there  is  no  need  of  further  alle- 
giUions  to  show  how  it  was  that  thing,  or  how 
it  could  be  used  as  an  instrument  of  fraud,  or 
that  it  was  so  used  in  fact.  2  East,  P.  C.  977; 
Com.  T.  Cottdlo,  130  Mass.  858;  Com.  v.  Ladd, 
aupra. 

There  is  a  slight  peculiarity  in  the  receipt 
set  out  in  the  seventh  count,  as  it  bears,  in  ad- 
dition to  the  words  "terms  cash,"  the  words 
"our  B^ht  draft"  But  the  word  "settled," 
followed  by  this  signature,  imports  a  discharge 
of  the  money  due  for  the  price,  whether  it  was 
discharged  by  moo^  or  draft.  Whether  it  is 
not  to  oe  read  as  importing  a  settlement  In 
money,  especially  in  view  of  the  words  "paid 
for  by  H.  Leonard  &  Co."  in  the  margin,  we 
need  not  consider.  ■  We  notice  nothing  else  in 
the  exceptions  which  calU  for  particular  re- 
mark. 

SSxceptioiu  ooerruted. 


John  D.  DOYLE,  Admr., 

V. 

BOSTON  &  ALBANY  R.  B.  CO. 

1.  Where  the  deeeuad  was  not  irailty  of 
840 
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■nch  groaa  negUgenee  as  would  pr» 
▼ent  a  recoTery  by  the  terms  of  Pub, 
Stat.  chap.  113,  g  318,  theu,  althoBgh 
there  was  aome  neglect  or  miotaJce  oa  i 
his  part,  or  on  the  part  of  the  railroad 
company's  employee,  or  of  both.  In  the 
flurry  of  approaching  dmuger,  smek| 
error  woutd  not  neeesMuilj^  preTCBt 
the  ne^leet  to  give  warning,  by  blow- 
ing the  whistle  or  ringing  the  bell,  trim , 
"contrlbntlnir**  to  the  iqjni7  received. 
If  there  was  eridenee  that  the  defend- 
ant's neglect  contributed  to  bring  the , 
deceased  to  where  he  heard  the  uioat 
of  warning',  there  was  evidenoe  that  it 
contributed  to  the  injury  Baffldmt  to  be , 
submitted  to  the  jury. 
g.fThe  plaiiitUr  most  alleKe  and  pro^e 
that  the  neglect  of  the  defendant  con*  \ 
tribnted  to  the  l^jary.  but  the  atotnt* 
caAnot  have  meant  to  recfolre  direct 
OTidence  of  the  connection.   A  faoi ; 
proved  by  a  legitimate  inference  is 
proved  no  less  than  when  it  is  directly 
sworn  to.    What  inferences  are  l^ti- 1 
mate  are  not  determined  by  the  term* 
of  the  statute,  but  are  to  be  settled  in 
accordance  with  the  general  piineiplM  | 
of  law. 

8.  Where*  from  the  proof,  the  Jury 
have  eonelnded  that  the  deeeaiiM  j 
was  awake  a  quarter  of  a  mile  before 

reaching  the  crosaing,  was  informed 
of  where  the  croaaing  was*  and  bad  s  | 

customer  to  serve  a  short  distance  on 
the  other  side  of  the  crossing,  and  was 
not  driving  in  a  recUese  manner,  the; 
might  from  this  And  that  the  deceaseo 
would  have  stopped  if  the  bell  had 
been  rung  or  the  wniatle  sounded;  and 
where  the  plaintifTs  evidence  tended  to 
show  that  the  deceased  had  got  half- 
way across  before  there  was  any  warn- 
ing and  before  the  gates  were  shut,  and 
that  the  first  warning  he  reoeived  wu 
when  the  gates  were  shut  and  the  gate- 
man  shouted,  "Stop," — which  be  may 
have  heard  only  as  an  alarming  sound, 
—and  deceased  whipped  his  horee,  the 
gateman  shouting  to  him  to  come  ou 
and  opening  again  the  gate  in  front  of 
hitn,  the  court  cannot  say  that  going 
on  under  these  circumstanoee  was  gross 
negligence.  Something  must  be  al* 
lowed  for  the  natural  impulse  teit  hf 
some,  when  suddenly  alarmed,  to  leap 
forward,  and  more  for  the  aatval 
tendency  to  follow  the  c*teaaa'« 
direction. 

(gutloik  Filed  January  2,  U88.) 

ON  defendant's  exceptions.  Overrukd. 
The  deceased  was  riding  in  a  regular  mOt 
wagon,  covered.  The  crosring  was  provided 
with  two  gates  across  Everett  Street.— one  al 
the  north  side  of  the  r^lroad,  about  6  feet  Dortb 
of  the  most  northerly  track  across  the  street, 
about  36  feet  south  of  tbe  comer  of  UdcoId 
and  Everett  streets;  and  one  168  feet  frtwii  the 
north  gate,  on  tbe  south  side  of  the  railroad,  < 
feet  south  of  the  most  southerly  track,  which 
was  a  freighttnu^  8  feet  aouUiof  the  track  oo 
^  SMiaa 
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ivhidi  the  train  was  running.  Tbe  gates  were 
fliogle  wooden  bars,  which  turned  on  a  pivot 
from  a  perpendicular  to  a  horizontal  position. 
There  were  ten  tracks  across  the  street  at  the 
croBsior,  and  an  eleventh  track  north  of  the 
ten,  which  came  up  substantially  to  Everett 
Stnet  from  tbe  west,  but  did  not  cross  it.  On 
this  last-pa  med  tnck^  at  a  poiDt  very  near  to 
Everett  Street,  was  permanoitly  located  a  sta- 
tionaiy  car. 

Tbe  intestate  was  employed  by  one  Kendall 
as  amilk-peddler,  and  had  been  so  employed  for 
ax  months,  and  had  passed  over  this  crossing 
daily  during  that  time  between  two  and  three 
o'clock  in  the  morning,  but  usually  nearer  three 
than  two.  He  bad  abo  crossed  it  occasioDallv 
later  in  the  day,  on  his  return  from  his  milk 
roote. 

On  the  morning  of  the  accident  tbe  wind  was 
from  the  northeast,  and  it  was  dark  and 

cloudy. 

Tbe  "ni^ger-head."  which  sounded  the  gong 
on  the  gatehouse,  was  2,035  feet  west  01  tbu 

Tbe  track  was  atrai^it  from  Everett  Street 
westerly  for  more  than  half  a  mile. 

Tbe  lamp-post  named  in  tbe  testimony  of 
Stodle^  was  about  63  feet  north  from  the  north- 
aiy  rail  of  the  track  on  which  the  train  was 
nmning. 

The  borse,  and  wagon  containing  intestate, 
cune  tbrougb  the  north  gate  upon  the  tracks, 
and  was  struck  by  the  locomotive  of  defendant, 
and  intestate  was  killed. 

Tbe  plaintiff  introduced  evidence  tending  to 
pTOYe  that  the  gateman  beard  the  gong,  which 
W88  mng  at  the  gatehouse  by  the  approach- 
train,  and  lowered  the  south  gate,  then 
raised  it,  and  called  to  the  man  in  the  wagon 
to  come  aloiw. 

Defendant^  evidence  tended  to  show  that 
the  eatemnn,  upon  hearing  tbe  gong,  imme- 
diately lowetcd  the  south  gate.and  uegan  lower- 
ing the  north  gate,  when  be  saw  the  wagon 
immediately  under  the  north  gate  and  coming 
upon  tbe  Hacks,  and  stopped  lowering  tbe 
nte.and  hallooed  to  the  driver  to  "stop  there!" 
That  tbe  wagon  did  not  stop,  and  he  hallooed 
again,  when  the  driver  struck  his  borse  three 
times  and  the  borse  started  into  a  jump.  ' 

Verdict  for  the  plaintiff,  and  defendant  a1- 
l^d  exceptions. 

Further  facts  appear  from  the  opinion. 

Mr.  fifamael  Hoar,  for  defendant: 

Pub.  Stat.  chap.  112,  ^  218,  provides  tbat  a 
railroad  corporatJon  shall  be  liable  for  injury 
-or  death  occasioDed  by  collision  with  Its  en- 
fioes  or  cars  at  a  grade  crossing,  if  "it  appears 
that  the  corporation  neglected  to  give  the 
Jiignals  required"  by  law,  "and  that  such  ne- 
glect contribaied  to  the  injury. "  And  it  is  well 
settled  that  tbe  plaintiff,  in  an  action  under 
Ibis  section,  must  all^  and  prove  "that  the 
-collision  occurred  upon  acroesingof  ahighway 
at  gTMle:"  "tbat  the  statutory  signals  required 
at  such  crossings  were  neglected  oy  the  defend- 
ant;" and  "that  such  negfect  contributed  to  the 
ia^iry." 

Wright  V.  SMton  tt  M.  R.  Go.  129  Mass.  440, 
444;  FnUer  Y.  Awton  A  A.  R.  Go.  188  Mass. 
491. 

It  Is  a  aound  role  of  construction  tbat  every 
•clmie  and  word  of  a  statute  shall  be  presumed 


to  have  been  Intended  to  hare  some  force  and 
effect. 

Opinion  ofjuttxcea,  22  Pick.  671.  678;  Com- 
monwealth V.  MeQtughey,  9  Gray,  296,  297. 

Under  like  statutory  provisions  in  Illinois 
and  in  Missouri,  the  courts  of  Uiose  States  have 
repeatedly  decided  tbat,  where  nothing  was 
proved  but  failure  to  give  the  statutory  ou^nals 
and  concurrent  injury,  a  verdict  for  the  de- 
fendant must  be  directed. 

Stonmnan  v,  Atlantic  <fc  P.  B.  Co.  68  Mo. 
508;  Hotman.  v.  Chicago,  B.  I.  cfiP.  B.  Co.  83 
Mo.  563;  Braxton  v,  jf/annibai  A  St.  J.  B.  Go. 
77  Mo.  465;  Galena  <£  G.  U.  R.  Go.  v.  Loomia, 
18  III.  648;  Chicago  &  B.  I.  B.  Co.  v.  MeSMn, 
40  111.  218;  Chicago,  B.  A  Q.  B.  Co.  T.  Van 
Fatten,  64  III.  610;  Chicago,  B.  AO.  B.  Oe.  t. 
Notzki,  66  lU.  466;  Chicago,  B.  ^Q.  B.  Co.  v. 
Haneood,  90  HI.  435. 

The  circumstances  which  appear  do  not  war- 
rant the  inference  that  the  neglect  to  give  the 
statutory  signalscontributed  totbeinjury.  The 
belief  that  it  did  not  contribute  is  perfectly 
consistent  with  the  evidence.  In  such  a  case 
it  is  well  settled  Uiat  a  verdict  for  the  drfend- 
ant  should  be  directed. 

Smith  V.  Wett field  First  Nat.  Bank.  99  Mass. 
606;  CrafU  v.  Boston,  109  Mass.  519. 

The  jury  could  only  ^ess  how  tbe  accident 
happened,  and  a  guess  is  no  foimdatlou  for  a 
verdict. 

Kennedy  v.  Standard  Sugo/r  Bef.  135  Mass. 
90,  92;  Corcortin  v.  Awfm  A  A.  B.  Co.tSS  Mass. 
607;  TuUy  v.  Fiichburg  B.  Co.  184  Mass.  499, 
502;  RiUy  V.  Connecticut  Biter  S.  Co.  186  Mass. 
392;  MerriU  v.  EoMtem  R  €k>.  m  Mass.  288, 
241. 

On  the  undisputed  facts  it  Is  submitted  tbat, 
as  a  matter  of  law,  decoised  was  grossly  neg- 
ligent. 

Wr^Kt  V.  BotUm  B.  Co.  mipra;  WabaOt, 
St.  L.  A  P.  B.  Oo.  T.  Hieka,  18  Bradw.  407; 
Wabasli,  St.  C.  A  P.  B.  Oo,  v.  Weitbeek,  U 
Bradw.  526. 

Had  he  not  been  grossly  negligent,  the  in- 
testate could  have  seen  the  approaching  train, 
as  is  shown  by  the  undisputed  fact  tnat  the 
headlight  shone  directly  into  his  wagon  before 
he  struck  his  horse.  He  could  have  seen  the 
Ugbted  lantern  on  tbe  south  gate  in  front  of 
him.  It  must  be  presumed,  either  that  he  saw 
these  warnings  sod  recklessly  disregarded 
tbem,  or  else  that  be  was  utterly  lacking  in  the 
watchfulness  which,  by  a  line  of  decisions.  Is 
required  of  a  man  crossing  a  railroad. 

Buttarfidd  t.  WeMem  B.  Co.  10  Allen,  682;  Al- 
lyn  V.  BoOim  A  A.  B.  Co.  106 Mass.  77;  Hinek- 
ley  V.  Cape  Cod  B.  Co.  130  Mass.  357;  Wright 
V.  Botton  A  M.  B.  Co.,  and  Tatty  v.  Fitehburg 
H.  Co.  mpra;  Baratovn  v.  Old  CWony  B.  Co.  8 
New  Eng.  Rep.  746,  148  Mass.  685:  Bvmt  v. 
Boston  A  L.  R.  Co.  101  Mass.  50;  Salter  v.  Utiea 
A  B.  B.  R.  Co.  75  N.  Y.  278;  Tohnan  v.  Syra- 
cuse.  B.  A  Jf.  Y.  R.  Co.  98  N.  Y.  198. 

Jfewrs.  Hor&tio  B.  SwMvyand  Otneg^ 
B.  SwMey^,  for  plaintiff: 

Oross  negligence  upon  the  part  of  the  intes- 
tate was  an  affirmative  propceition  for  the  de- 
fendant to  establish.  Being  such,  the  defend- 
ant was  not  entitled  to  a  ruling  that  the  evi- 
dence established  that  proposition.  Tbe  court 
may  rule  tliat  certain  evidence  does-not  estajb- 
lish  a  proportion,  but  It  jsjtfae  jppwiclcbld^M 
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jury  to  find  afflnnatfve  and  poeitive  conclualoiis 
npoD  the  evidence. 

Ooptey  V.  New  Raven  <£  N.  S.  Co.  186  Mass. 
6;  Ckmmoniceattk  v.  BoHon  <£  Z.  S.  Go.  134 
Mass.  811;  Merrill  t.  Eaatern  R.  Co.  189  Mass. 
362;  WiUiamt  t.  Qrecay,  113  Mass.  79,  83; 
MeKimUe  v.  BotUm  A  M.  R.  Co.  189  Mass. 
542. 

If  ft  were  theoretically  proper  for  the  court 
to  rule,  upon  sufBcient  grouods,  that  the  de- 
fendant had  proved  the  Intestate  to  have  been 
grossly  negligent,  the  evidence  in  the  case  did 
not  justify  such  a  conclusion.  The  evidence 
was  such  that  the  court  would  have  been  com- 
pelled to  leave  the  case  to  the  jury,  even  had 
ft  been  the  plaintiff's  duty  to  prove  his  Intestate 
In  the  exercise  of  due  care  or  ordinary  dili- 
gence,— a  dej^ree  of  care  greater  than  was  im- 
posed upon  him  by  the  statute  which  governs 
the  case. 

Pub.  Btat,  chap.  112,  g  218;  Copley  v.  Neto 
Haven  dt  2f.  R.  Go.  aupra;  Bayley  v.  Eaetern 
R.  Co.  125  Mass.  62;  TyUrv.  Nea>  York  &  N. 
S.  R.  Co.  187  Mass.  288;  I^tK  v.  Ta^nUm 
Branch  B.  Co.  116  Hass.  687;  Craig  v.  New 
York,  N.  H.  &  H.  R.  Go.  118  Mass.  481;  SOeint 
V.  Botton  &  A.  R.  R.  Co.  115  Mass.  190;  Afat- 
tey  V.  Whittier  Machine  Co.  1  Kew  Eng.  Rep. 
482,  140  Mass.  887;  Gommonv>ealth  v.  Fitdi- 
burgR.  Go.  10  Allen.  189;  Sweeny  v.  Old  Col- 
am  A  W.  R.  Co.  Id.  868-870,  S77,  CaeweU 
v.SMftm  A  W.  R.  Ca.  98  Mass.  194;  SU^  v. 
aalionitnll.  88  U.  8.  18  Pet.  181  (10 L.ed.  115); 
Central  Trvet  Co.  v.  Waba^,  8t,  L.  A  P.  R. 
Co.  27  Fed.  Rep.  159. 

The  court  cannot  lay  down,  as  a  matter  of 
law,  what  precautions  one  should  use  in  ap- 
proaching a  railroad  track,  even  tf  pl^tiff  is 
bound  to  prove  due  care. 

Chitxuto,  St.  L.AP.R.  Co.  V.  HutOtinton,  9 
Wert.  Rep.  544,  120  V\.  SSfJ;  KlanowOd  v. 
Grand  7Yvnk  R.  Go.  57  Mich.  .526. 

The  intestate  had  a  right  to  rely,  to  some  ex- 
tent, upon  the  signals  required  by  law,  and 
upon  others  usually  given,  even  if  he  was 
hound  to  exercise  due  care.  The  fact  that  this 
was  an  extra  train  nmning  at  a  time  when 
there  was  ordinarily  very  TiUle  traffic  on  the 
road,  and  the  fact  that  the  intestate  crossed  the 
tracks  every  ni|^t  at  about  the  same  time,  and 
at  a  time  when  there  was  the  least  done  upon 
the  tracks,  ^^ere  very  important  conaideraaona 
in  the  case. 

Central  Truet  Go.  v.  Waiath,  St.  L.  A  P.  R. 
Co.  oupra;  Qaynor  v.  Old  Colony  A  N.  R.  Co. 
100  Haas.  2]l-ll8;  Ohaitae  t.  Botton  AL.R. 
Co.  104  Mass.  115. 

If  the  plaintiff  had  been  bound  to  prove  due 
care  upon  the  partof  his  Intestate,  it  would  not 
have  been  necessary  for  him  to  do  so  by  directlv 
affirmative  evidence,  but  the  inference  of  such 
care  might  properly  have  been  deduced  from 
all  the  cucumstances — from  certain  facts  which 
existed  and  which  were  proved. 

Mat/o  V.  Boston  A  M.  It.  Co.  104  Mmb.  187; 
Gommonwalih  v.  MOropolUan  R.  Co.  107 
Mass.  286;  Chicttgo  A  A.  R.  Co.  v.  Carey,  2 
West.  Sep.  78,  116  Dl.  116, 119. 

Whether  the  failtire  to  ring  the  bell  contrib- 
uted to  the  inJuiT  was  a  question  peculiarly 
of  fact.  Proof  of  this  fact  can  rarely,  if  ever, 
be  found  in  direct  evidence  to  that .  point,  but 
mnst  Deoeaaaiily  and  inevitably  be  inferred 
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from  circumstanoes  which  are  shown  to  have 
existed  at  the  time;  such  contribution  must  be 
deduced  by  the  jury  from  all  the  facta  in  the 
case.  When  a  case  reals,  not  only  upon  tbe  ex- 
istence of  certain  admitted  or  proven  factt,  bat 
also  upon  the  inferences  or  deductions  to  be 
drawn  from  them,  it  is  the  province  of  tbe 
buy  to  make  such  deductions;  it  is  not  proper 
for  the  court  to  make  them  except  in  tbe  roost 
extreme  cases,  in  which  there  could  he  but  one 
conceivable  deduction . 

CommonweaUIi  v.  Mtehburg  R.  Co.  10  Allen. 
189;  Siova  City  A  P.  R  Go.  v.  Stout,  84  U.S. 
17  WaU.  667,  m,  (21  L.  ed.  745);  Baytey  v. 
Eattem  B.  Co.  125  Maaa.  64;  1^  v.  Nem 
York  A  N.  B.  R.  Co.  187  Mass.  2U8,  243,  84S: 
Qreany  v.  Long  Island  R.  to.  2  CentRep.  452. 
101  N  Y.  419, 428;  Taylor  v.  Delaware  AH.  Ca- 
nal Co.  4  Cent.  Rep.  628.  118  Pa.  176;  Chimge 
A  A.  R.  Co.  V.  Carey,  and  Mattey  v.  WUtHer 
Machine  Co. .  eupra, 

A  thing  in  law  may  be  said  to  contribute  to 
a  result  uthough  there  is  an  intervening  and 
concurrent  cause. 

MeDonald  v.  Snelling,  14  Allen,  280;  Norton 
V.  Eaetern  R.  Go.  118  Han.  866;  Xarttn,  R, 
in  Wilmn  T.  Newport  Dock  Or.  L.  R.  1  Ezcb. 
186. 

Holmes.  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  an  action  brought  under  Pub.  Stat 
cbi^i.  112,  ^  218,  by  an  administrator  to  recover 
for  tbe  death  of  his  intestate.  It  wasadoitted 
that  deceased  was  killed  by  a  colltsioo  with 
the  defendant's  engine  upon  a  crossing  of  i 
highway  at  grade,  within  g  168,  and  there  was 
evidence  that  tbe  engineer  neglected  to  blow 
the  whistle  or  to  ring  the  beU.  But  the  del a>d' 
uit  doifes  that  "it  appears  tlut  sudi  ne^Kt 
contributed  to  the  injury,"  as  required  hj 
g  218,  and  argues  that  to  allow  the  connecUoa 
to  be  inferred  from  the  neglect  and  the  ae6r 
dent  alone  Is  to  make  the  clanse  of  the  statnie 
nupitory. 

The  accident  happened  more  than  half  way 
across  the  distance  of  168  feA  between  tiie 

Stes  of  tbe  crossing;  and  the  defendant  for- 
sr  arguee  that  the  conduct  of  the  deceased, 
the  moment  before,  oonstitated  gross  negli- 
gence, which  would  prevent  a  recovery  ^K  tke 
terms  of  the  statute.  But  if  the  deoeaseii  was 
not  guilty  of  such  gross  negligence  as  wocld 
prevent  a  recovery  by  the  terms  of  the  stalote. 
then,  whether  there  was  some  neglect  on  his 
part  or  on  the  part  of  the  defendant's  servant, 
or  the  conduct  of  both  was  not  more  ill-judged 
than  might  have  been  expected  in  tbe  fluny  of 
approaching  danger,  the  intervention  of  these 
later  causes  would  not  necessarily  prevent  die 
neglect  to  give  waniing  from  "  cootritHiting'' 
to  the  injury.  Elmer  v.  Locke,  IS5  Mass.  S75, 
576,  and  cases  cited;  Norton  v.  Eaetern  R.  Of. 
118  Mass.  866;  Commonwealth  v.  Boeton  A  L 
R.  Go.  184  Mass.  211.  The  later  coDdact  of 
the  parties,  therefore,  may  be  laid  out  of  tbe  case, 
so  far  as  the  first  question  la  concerned,  and  it 
may  be  assumed  that,  If  there  was  evidence 
that  the  defendant's  nefftect  contributed  to 
bring  deceased  to  where  be  heard  the  sbout  of 
warning,  there  was  evidence  that  it  contributed 
to  the  injuiT.  . 
Coming,  Uiengtodef^adajflfO^vment.  wfaitt 
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we  have  stated,  ve  agree  that  the  plaintiff  most 
allu|e  and  prove  that  the  neglect  contributed 
totbe  intaiy.  WHgkt  r.  BaUon  A  M,  B.  Go. 
139  Mass.  440.  444.  Bat  ft  is  plain  that  we 
cnmoc  expect,  and  the  statute  cannot  have 
mesat  to  require,  direct  evidence  of  the  con- 
nexion. The  only  absolutely  direct  proof  pos- 
sible would  have  to  come  from  the  llpe  of  the 
penon  kiBed.  Even  if  eyewitnesses  were  pro- 
dnecd  who  saw  him  watching  and  listening  as 
he  approBched,  the  connection  would  still  be 
an  inferenoe.  But  a  fact  proved  by  a  legiti- 
mate inference  isinoved  no  less  than  when  it  is 
direcdj  sworn  to.  Commonwealth  v.  Dokerty, 
\tn  Mass.  345.  347.  And  the  questicoi.  What  in- 
ferraicefl  are  legitimate?— is  not  affected  by  the 
tenns  of  the  statute,  but  is  to  be  answered  in 
sccovdance  with  the  general  principles  of  law. 
To  answer  this  questkm,  the  court  refns  to  iis 
own  knowledge  of  the  ordinaiy  course  of 
ereots  so  far  as  to  consider  whether  it  can  say 
tint  there  is  no  probability  or  presumption  of 
fact  that,  when  facts  A  and  B  exist,  of  which 
there  is  direct  evidenccy  facts  C,  etc.,  also-ex- 
in  \tf  way  of  cause  and  effect,  or  concomi- 
tant  If  it  cannot,  then  it  leaves  it  to  the  }ury 
to  say  whether,  according  to  their  experience, 
there  is  such  a  probabui^  or  presumption. 
Cmmonvsealth  v.  Briant,  8  New  Eng.  Rep. 
33;  142  Mass.  468,  484. 

in  this  case  we  have  a  man  who  was  awake 
a  qoatter  of  a  mile  before  reaching  the  cross- 
ing, sod  who  knew  where  the  crossing  was, 
and  who  had  to  serve  another  customer  a  short 
digtaoce  on  the  other  side  of  tlie  crossing. 
Ten^  plainly  .we  cannot  say  that  there  is  no 
ptobsbility  that  the  man  was  awake  as  he  ap- 
proached the  crossing,  or  that  the  jutr  might 
not  find  that  there  was  such  a  protmbiUty,  and 
iberefore  infer  that  the  deceased  was  awake. 
The  warning,  if  it  had  been  sounded,  would 
liavc  been  audible;  and,  as  the  deceased  was 
not  driving  in  a  furious  or  reckless  manner, 
the  jury  mi^t  infer  that  he  would  have  heard 
it.  People  do  not  generally  try  todrlve  across 
nilway  tracks  when  they  know  by  the  bell  or 
whittle  that  a  train  is  approaching.  The  jury 
Uerefore  miKbt  tind  that  the  deceased  woulil 
bare  stopped  if  the  belt  bad  been  rung  or  the 
whistle  sounded. 

We  eumot  say  as  matter  of  law  that  the  de- 
ccssed  was  guilty  of  gross  negligence.  The 
plamtifl'B  evidence  tended  to  show  that  he  hnd 
^  half-way  acrors  before  there  was  any  warn- 
ing, and  before  the  gates  were  shut,  and  that 
tbe  fint  warning  he  received  was  when  the 
gates  were  shut  and  the  gateman  shouted 
"Stop," — a  shout  which  he  may  liave  heard 
only  as  an  alarming  sound;  that  then — prac- 
ticuly  all  at  once— the  detteaaed  whliq>ea  his 
bofBe.  the  gatonan  shouted  to  him  to  come  on. 
and  opened  again  the  gate  in  front  of  him. 
We  do  Dot  say  that  this  seems  to  us  the  most 
probable  view  of  the  facta,  but  it  is  one  which 
lite  jury  might  have  taken  on  the  evidence, 
^ingon  under  these  circumstances  wasamis- 
^.bnt  wecannot  say  it  was gross  negliicmce. 
SaoMtUiig  must  be  allowed  fw  the  natural  im- 
palse  whfch  some  people  feel,  when  suddenly 
"Bitted  and  alarmed,  to  leap  forward,  and 
nxHe  for  the  mtnral  tendency  to  follow  the 
gateman's  dlrectlooB.  It  is  not  argued  that 
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there  was  gross  negligence  before  the  deceased 
whipped  his  horse. 

See  Oopley  v.  .ffno  Baten  A  S.  R.  Go.  186 
Mass.  6:  Bayley  v.  Bastem  B.  Co.  125  Mass. 
83;  Oommonieeatth  v.  Fite/tburg  B.  R.  Cb.  10 
AUen,  18ff. 

Kxc^ptiont  ofierrvleA. 


John  W.  BRYAN 

V. 

TRADERS'  FIRE  INSURANCE  CO. 

Where*  voder  a  statutory  politqr  of  In- 
•nranee  which  cootains  the  proTision 
that  the  policy  shall  be  void  If^  without 
the  written  assent  of  the  company,  "the 
said  property  shall  be  sold*"  the  aa- 
sorea  eonveyed  the  buildiogbya  deed 
absolate  in  form,  duly  reeorded,  re- 
ceiving from  the  graatee  a  bond,  with 
the  condition  that  she  would  reoonvey 
the  property  upon  being  Indeninifled 
against  her  liability  as  surety  in  a  re- 
cognizance in  a  criminal  suit,  the  bond 
for  the  deed  never  being  recorded,  but 
the  ffrautee*  with  the  knowledge  and 
for  the  benefit  of  the  assured,  morXgrn.^ 
ing>  the  premlaes* — the  mortgage  be- 
ing recorded,  but  no  seal  being  at- 
tached, and  nothing  paid  npon  it, — 
and  after  the  deatraction  of  the  prop- 
erty  the  mortgage  was  discharged,  and 
the  property  reconveyed  to  the  as- 
eared,  the  condition  of  the  bond  bav- 
hig  been  performed,— ^«I<2.  in  aanlt  up- 
on the  policy,  that  the  assured  nuy 
recover. 

(Suffolk  Filed  January  2,  1688.) 

ON  report  upon  verdict  for  plaintiff.  Verdict 
tottand. 

The  facts  are  stated  in  the  opinion. 

Meaars.  Crowley  ft  Maxwell  and  J.  D. 
Uclianghlan,  for  defendant: 

j^y  the  laws  of  this  Commonwealth  a  sepa- 
rate' instruction  of  defeasance  will  convert  a 
deed,  purporting  to  be  an  absolute  conveyance. 
Into  a  mortgage,  when  both  instruments  are 
executed  and  dellTered  at  the  same  time.  This 
rule,  however,  ia  subject  to  the  express  pro- 
vision of  the  statutes,  that  such  deed  shall  not 
be  thus  affected  as  against  any  person  other 
than  the  maker  of  the  instrument  of  defeasance, 
and  his  heirs  and  devisees,  and  persons  having 
actual  notice  of  it,  unless  such  Instrument  be 
duly  recorded. 

Pub.  Stat.  chap.  120,  ft  28. 

The  deed  from  Bryan  to  Hadigan  purported 
to  contain  an  absolute  conveyance  of  the  in- 
sured property;  its  purport  could  not,  by  the 
terms  of  the  stetute.  be  explained  away  by  the 
unrecorded  bond.  As  a  result  there  was  a  sdlc, 
and  the  condition  imposed  by  the  company 
was  violated. 

Fbote  V.  EartfordF.lnt.  Go.  119  Mass.  259. 

Under  a  simi&r  statute  in  Maine  the  decisions 
are  In  conformity  with  this  view.  Where  the 
policy  of  insurance  forbade  alienation  by  sale 
or  otBerwise,4he  insured  ^@(5^3^C 
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corded  an  absolute  deed,  and,  as  a  part  of  the 
same  transaction,  having  taken  back  from  the 
grantee  a  bond  of  defeasance  which  was  never 
recorded,  it  was  held  inadmissible  to  defeat 
the  terms  of  the  registered  cooTeyance. 

Tomlinson  v.  Monmovth  Mut.  F.  Int.  Co.  47 
Me.  283;  Smith  v.  Monmouth  Mut.  F.  Ing.  Go. 
60  Me.  96. 

But  by  a  number  of  decisions  in  that  State, 
under  policies  containing  predselr  the  some 
condition,  a  mortgafce  duly  recorded  ia  bdd 
not  to  avoid  the  contract. 

Pollard  V.  Someraet  Mut.  F.  Int.  Oo.  49  Me. 
221,  and  cases  there  cited. 

That  the  term  "  alienate "  contained  in  the 
policies  in  question  in  the  three  cases  last  cited 
does  not  narrow  the  power  of  the  insured  to 
mortgage  the  premises,  and  thereby  lessen 
their  authority  in  the  case  at  bar,  see— 

.laekson  t.  Mattaehtuettt  Mut.  F.  Int.  Oo.  28 
Pick.  418;  Edmandt  v.  Mutual  8.  Int.  Co.  1 
Allen.  311:  Rice  v.  Tvwer,  1  Gray,  426;  l^Uard 
V,  Somertet  Mut.  F.  Int.  Co.  tupra;  Matten  v. 
.Madison  County  Mut.  Ine.  Co.  11  Barb.  OM, 
and  cases  cited. 

That  there  may  be  an  alienation  or  change 
of  title  which  will  avoid  the  policy,  and  still 
leave  an  Insurable  interest,  see — 

OrreU  v.  Hampden  F.  Int.  Co.  18  Gray.  481; 
WiUiamt  v.  Roger  "WitUamt  lot.  Oo.  107  Mass. 
377;  Eattem  H.  Go.  v.  Jteli^  F.  Int.  Oo.  »8 
Mass.  420,  and  cases  cited. 

Such  alienation  may  even  constitute  an  ab- 
solute sale,  such  as.  if  there  were  in  the  policy 
a  condition  against  the  sale  of  the  property  in- 
sured, would  prevent  recovery;  aud  yet.  if 
there  were  no  such  condition,  the  insured 
raiglit  yet  retain  such  an  insurable  interest  as 
would  entitle  him  to  recover. 

Gordon  v.  MattaehuteOt  F.  A  M.  In*.  Co. 
2  Pick.  249. 

Under  a  policy  similar  to  the  one  in  question, 
the  pltUntltf  conveyed  his  estate  In  such  a  man- 
ner  as  still  to  retain  an  insurable  iotereat.  but 
which,  nevertheless,  did  not  entitle  falm  to  re- 
cover. 

Dailey  v.  Weatehetter  F.  Int.  Oo.  181  Mass. 

178. 

But  by  our  laws  ft  is  enacted  that  the  unre- 
corded bond  shall  not  affect  the  original  deed 
as  aouioat  any  other  person  than  the  maker  of 
the  instmment  of  defeasance,  etc. 

GaOagherr.  QaUettey,  128  Mass.  867. 

8o,  under  a  conveyance  precisely  similar  to 
the  one  in  question,  where  the  grantee  had 
given  an  unrecorded  bond  of  defeasance,  it  was 
held  that  he  was  liable  to  be  proceeded  against 
imder  the  Mill  Act,  as  owner  of  the  pretmses. 

Hennettey  v.  Andreitt,  6  Cush.  170. 

The  court  below  erred  in  admitting  the  bond 
as  evidence  at  the  trial  while  it  was  sHll  unre- 
corded. 

Smith  V.  Monmouth  Mut.  F.  Int.  Co.  50  Me. 
M;  Burghardt  v.  Turner,  12  Pick.  584-589; 
Palmer  v.  Paitie,  9  Gray.  66;  Woleott  v.  Win- 
ehettfr,  16  Gray,  461-467;  Bowland  v.  Crocker, 
7  Allen,  168. 

Metart.  JoMph  BeniMttand  Bdw»rd 
O.  Cooke,  for  plaintiff: 

The  word  "sold,"asused  in  the  policy,  roust 
mean  an  absolute  parting  with  the  title,  so  that 
the  insured  had  no  longer  an  insurable  interest 
in  the  premises. 
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Gordon  v.  Mattaehutettt  F.  <ft  M,  Int.  Co.  S 

I^ck.  249;  Strong  v.  Manvfcuturert  /u  Oo. 
10  Pick.  40;  Kyi^  v.  Q>mmernat  U.  Atiw.  Co. 
8  New  Eng.  Rep.  884,  144  MaOL  48. 
The  whole  transaction  constituted  a  mort- 

gage. 

Pub.  SUt.  chap.  181,  844;  TtuUy.  Skinner, 
17  Pick.  218;  Bayley  v.  Bailey.  6  Gray,  905; 
JSrtkine  v.  Tmcnaend,  2  Mass.  493;  Murpky  v. 
CaiUa,  1  Allen.  107;  QHton  v.  Qitaon,  S  ADen, 
116. 

The  ;  bond  was  properly  admitted  by  tbe 

court. 

Hayley  v.  Bailey,  tupra;  Wolth  v.  Ffre  Amo. 
127  Mass.  883;  Smith  v.  Monmevth  Jfttl  P.  Int. 
Oo.  SO  Me.  96. 

The  mortgage  by  Madigan  (the  only  inter- 
vening right  claimed  by  the  defendant)  wai 
never  a  legal  mortgage.  It  never  bad  a  seal 
and  was  void. 

apringfidd  Sat.  Bank  y.  Springfieid  Omg. 
Sac.  137  Maaa.  516;  StmaH  v.  OUtrk,  18  Hd. 
79. 

Nothing  was  ever  paid  tbeiefor,  and  it  was 
recorded  bv  Madigan.  There  was  tbmfoce 
never  any  delivery  of  it. 

Mnynard  v.  Maynard,  10  Haas.  406. 

"The  rights  of  the  parties  under  this  coo- 
tract  of  insurance  are  to  be  settled  according  to 
the  relations  which  were  in  fact  created  tK- 
tween  the  parties  to  these  conveyances,  although 
the  defeasance  was  never  recorded.  It  is  not 
a  question  between  the  plaintiff  and  attaching 
creditor  and  piircbaser  without  notlca" 

Waitli  v.  PhitaddjAia  F.  Atto.  187  Masa.  MS; 
Bayley  v.  Bailey,  tupra. 

Morton*  Oh.  J.,  delivered  ti^e  opinion  of  thr 

court : 

The  policy  in  suit  is  of  tbe  standard  fcm 
provided  by  our  statute,  and  contains  pro- 
vision that  the  polltnr  diall  be  void  if,  witbont 
the  written  assent  of  the  company,  *'  the  and 
property  shall  be  sold."  After  the  polky  w«a 
iBsued,  the  plaintiff,  who  la  the  assured,  coo-  | 
veyed  the  building  insured  to  one  Marr  Ifadi- 

fan,  by  a  deed  abaolute  in  form,  which  wu 
uly  recorded.   At  the  aame  time,  and  at  i 
part  of  the  same  transaction,  the  said  Madigso  | 
executed  to  the  assured  a  bond,  upon  the  ood- 
ditiona  that  she  would  reconvey  the  propertj 
to  him  upon  his  Indenmifying  her  apiart 
any  damage  by  reason  of  her  having  become  | 
his  surety  in  a  recognizance  in  a  crinainal  snii.  ^ 
This  bond  was  never  recorded.  Afterwiids, 
said  Madigan,  witb  the  knowledge  and  for  tbe 
benefit  of  the  plaintiff,  mortgaged  the  preiDBS  , 
to  one  Gallagher  for  the  sum  of  •S.OOO,  which 
mortgage  was  recorded:  but  there  was  oo  Mil 
to  it.  and  nothing  was  paid  upon  it  After 
the  loss,  the  said  mortgage  was  disdiarged,  lad 
said  Madigan  recoDT^ed  the  premiaea  to  the 
plaintiff.  Ute  condition  of  her  bond  haviag  ben 
performed. 

It  is  clear  that,  as  between  tbe  parties,  tbe 
transaction  between  tbe  plaintiff  and  Mwii^ 
coDBtituted  a  mortgage.  Ita  purpoae  wat  not 
to  conrey  an  absolute  estate,  but  to  give  secu- 
rity for  the  perfoimance  of  adu^  bv  tbepbin- 
tiSi.  It  has  been  repeatedly  held  thai  mch  » 
transaction  is  a  mortgage,  altbongb  tbe  bood 
to  reconvey  ia  not  recoroed.  Murpht  v.  (M- 
ley.  1  Allen,  107;  Footer. Oi^ordF.ht. Co. 
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118  Mass.  359;  WaM  t.  PhUad^ia  Fire 
A$».  121  Mass.  38S. 

The  taat-cited  case  la  aingularly  like  the  case 
at  bar  upon  this  point,  ana  it  was  held  that, 
iltbough  the  plaintiff  had  given  a  deed  of  the 
premises  iDsoied,  absolute  in  form,  taking  back 
a  defeasance  which  was  never  recwded,  he  was 
ool^a  mor^;agor,  and  atill  had  an  insuiaUe 
Interest. 

The  defendant  contends  that,  although  the 
iTUoaction  was  a  mortgage  as  between  the  par- 
Um.  yet,  as  to  the  defendant,  it  is  to  be  treated 
in  all  respects  as  an  absolute  cooveyance.  He 
relies  npon  the  provision  of  the  statute  that, 
"  where  a  deed  purports  to  contain  an  absolute 
conveyance  of  real  estate,  but  is  made  defeas- 
ible by  a  deed,  bond,  or  other  instrument,  the 
oririiuU  deed  shall  not  be  thereby  affected,  as 
aguDst  any  person  other  than  the  maker  of  the 
iostroment  of  defeasance,  and  his  heirs  and 
devisees,  and  persons  having  actual  notice  of  it, 
unless  such  instrument  is  recorded  in  the  regis- 
try of  deeds  for  the  county  or  district  in  which 
Ibe  real  estate  to  which  it  relates  is  situated." 
Fob.  Stat.  chap.  120,  §  28. 

The  purpose  of  requiring  the  iostrument  of 
defeasance  to  be  recorded  is  to  give  notice  to 
porchssers,  attaching  neditors,  and  others  who 
Biay  become  interested  in  tbe  estate,  and  may 
rely  upon  the  apparently  absolute  deed,  and 
thns  be  misled  by  tbe  record  if  the  defeasance 
is  not  recorded.  Bayley  v.  Bailey.  6  Gray,  605; 
BraUv.  HaHmc,  Ifi  Gray,  879. 

Looking  at  the  object  of  the  statute,  and  the 
mischief  intended  to  be  guarded  against,  we 
are  of  opinion  that  it  does  not  apply  to  a  case 
Uke  this,  where  the  defendant  makes  no  claim 
to  the  property,  and  copid  not  in  any  way  have 
been  misled  by  tbe  failure  to  record  the  defeas- 
ance. 

Tbe  defendant  relies  upon  Foote  v.  Hartford 
F.Iiu.  Co.  119  Mass.  359. 

Some  of  the  expressions  In  the  opinion  sup- 
port bis  claim,  but  they  were  not  necessary  to 
Uk  decision,  which  may  be  supported  upon  the 
KFound  that,  under  tbe  peculiar  terms  of  tbe 
policy  in  that  case,  providing  that  it  shall  be 
void  if  any  change  takes  place  in  the  title  or 
poaeession  of  the  property,  a  mortgage  would 
«n)id  the  policy.  Tbe  question  b^ore  us  was 
Dot  involved  In  that  case ;  but  in  a  later  case, 
when  the  question  was  involved,  it  was  held 
that  a  person  who  bad  given  an  absolute  deed, 
taking  Dsck  an  instrument  of  defeasance  which 
"as  never  recorded,  was  a  mortgagor,  and,  as 
against  the  insurance  company,  lira  an  insura- 
me  interest. 

Ttu:  opinion,  written  by  the  same  justice, 
slates  tiiat  "  the  rights  of  Ibe  parties  under  this 
contract  of  insurance  are  to  he  settled  accord- 
ing to  the  relations  which  were  in  fact  created 
between  the  parties  to  these  conveyances,  al- 
tbongb  the  diefeasances  were  never  recorded. 
It  is  not  a  question  between  the  plaintiff  and 
AttaditDg  creditors  and  purchasers  without 
notice."  WaUh  v.  PAOaddphxa  FireA»ao.  127 
Mm  388. 

Wr  do  not  consider  that  the  attempted  mort- 
Ptfi  fR>m  Hadigao  to  Gallagher  Is  of  any  im- 
Pottance.  Having  no  seal,  it  was  inoperative, 
nd  does  not  affect  the  rights  of  the  pArties. 
%nj^eM^^ff.  Bank  v.  ^irin^etd  Ckmg.  8oe. 
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We  are  then  to  regard  tbe  plaintiff  as  in  the 
position  of  one  who,  after  a  policy  is  issued  to 
him,  mortgages  tbe  property  insured;  and  the 
remaining  question  is  wnetHer  such  mortgage 
avoids  the  policy,  under  the  provision  that  it 
shall  be  void  "  if  the  said  property  shall  be 
sold"  without  tbe  written  assent  of  the  com- 
pany. We  do  not  understand  the  defendant  to 
claim  that  this  would  be  the  effect  of  a  mort- 
gage, and  it  is  clear  that  such  would  not  be  the 
effect.  After  tbe  mortgage,  the  plaintiff  re- 
tained an  insurable  interest  to  the  same  extent 
as  before.  He  was  interested  to  the  amount  of 
the  whole  value  of  the  premises,  and  would 
bear  all  tbe  loss  in  case  of  fire. 

It  has  been  repeatedly  held  In  this  and  other 
jurisdictions  that,  where  a  policy  contains  a 
condition  that  it  shall  be  void  upon  an  aliena- 
tion tty  sale  or  otherwise,  a  mortgage  does  not 
avcdd  the  policy.  Judgey,  Conne^mt  F.  Int. 
Co.  183  Mass.  531,  and  cases  cited. 

Alienation  is  a  broader  term  than  sale.  A 
mortg^e  is  not  a  sale,  and  it  cannot  fairly  be 
conteotfed  that  the  policy  in  suit  was  avoided 
by  the  mortgage  made  by  the  plaintiff. 

Verdict  to  Oand. 


Daniel  F.  McOARTHT  et  al. 

V. 

Alvin  E.  HACK,  Exr. 

1.  Where,  dnrliiB*  the  pendency  of  an»e- 
ti<Mi  of  contract,  the  parties  entered 
into  an  agreement,  referring  all  mat- 
ters in  dispute  between  the  plaintiffs 
and  the  defendant,  inclnding  a  claim, 
by  a  person  not  a  party  to  the  anit. 
against  the  defendant,  m  which  the 
pmintiffa  had  no  igtereat,  providing^ 
that  the  referee  should  report  to  tbe 
court  what  siuu,  if  any,  la  due  from  the 
defendant  to  said  partiee,  or  either  of 
them,  and  that  a  final  judgement  should 
be  entered  for  such  sum,  in  the  action, 
upon  the  coming  in  of  tbe  referee's  re- 
port, and,  if  no  sum  be  found  due  to 
either  of  the  parties,  final  judgment 
should  be  entered  for  the  defendant, 
which  judgmentthe  parties  agree  should 
have  thesameeffect  as  though  said  third 
party  were  a  party  plaintiff  to  the  suit, 
—the  agreement  of  reference  did  not 
have  the  effect  to  dise<«tinae  the  plain- 
tiffs^ action. 

2.  The  agreement  contemplated  that  the 
claims  of  the  plaintiffs,  and  of  the  one 
who  was  not  a  party  to  the  suit,  shonid 
be  treated  and  passed  upon  separately. 
This  agreeuMit  fitUs  skort  of  consti- 
tuting a  snbstitation  or  novation  of 
parties.  The  effect  of  tbe  afEreoment* 
therefore,  was  that  the  referee  should 
hear  and  pass  npon  a  new  and  separate 
eanse  of  action  held  by  one  who  was 
not,  and  could  not  be,  a  party  to  the 
record,  and  make  report  thereon  to  tbe 
court.  The  court  could  not  clve  of* 
feet  to  such  an  agreement.  A  r^erenoe, 
under  rule  of  court  cannot  embrace  the 
claim  of  a  party  not  before  the  court. 
The  agreement  cannot  be  carried  into 
effect,  according  tor  the  rules  of  If^. 
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(Batex — ^Flled  Januair  4. 168B.) 

ON  report  after  jud^ent  for  defendant. 
Judgment  TCMriea. 
Tliis  was  an  action  of  contract.  The  ori^- 
nal  defendant  was  Albert  D.  Swan,  who  died, 
and  whose  executor  came  ia  to  defend  a  com- 
misuon  in  ordinary  form  issued  to  W.  Fisk 
GHle,  Esq. ,  as  auditor.  It  appeared  that  under 
this  commission  the  parties  appeared  before  the 
auditor  on  Febnia^  18.  1886,  at  which  time 
the  agreement  of  reference  was  entered  into  by 
the  parties  to  the  suit,  and  by  William  Sullivan, 
of  which  the  following  is  a  copy ; 

In  the  above-entitled  action  all  matters  in  dis- 
pute between  Daniel  F.  McCarthy.  Mary  Mc- 
Carthy, and  William  Sullivan,  and  Albert  D. 
Swan.  aridDg  out  of  the  transactions  and  rela- 
tions of  the  parUes  In  the  construction  of  the 
sewer  in  Somervilte,  which  Is  referred  to  in  the 
decoration,  are  referred  to  the  final  determina- 
tion of  W.  Fisk  Qile,  Esq.,  of  Lawrence  in 
said  county,  who  shall  hear  the  parties  and  re- 
port to  said  court  what  sum,  if  any,  is  due  from 
said  Swan  to  said  parties,  or  either  of  them. 
And  in  case  the  referee  shall  find  and  report 
that  anything  is  due  from  said  Swan  to  said  par- 
ties, or  either  of  them,  final  judgment  shall  be 
entered  for  such  sum  Id  this  action  upon  the 
coming  in  of  the  referee's  report.  And,  in  case 
no  sum  is  found  to  be  due  from  said  Swan  to 
these  parties,  or  either  of  them,  final  judgment 
shall  be  entered  for  the  defendant  in  this  suit; 
which  judgment  the  parties  agree  shall  have 
the  same  ettexX  as  though  sdd  Sulliran  were  a 
party  plaintiff  to  this  suit. 

Wm.  8,  Knox,  Att'y  for  Albert  D.  Swan; 

D.  &  C.  &  C.  0.  Baunders,  Att'ys  for  Mary 
HcCartby  &  Daniel  F.  McCarthy; 

Sherman  &  Bell,  for  William  Sullivan. 

No  rule  of  reference  was  ever  taken  out. 

The  bearing  was  had  before  Mr.  Qile;  and 
subsequently  be  filed,  in  the  clerk's  office,  his 
report. 

The  defendant  filed  objections  to  tbe  award. 

The  plaintiffs  filed  a  motion  to  amend  the  rec- 
ord by  tbe  issue  of  a  rule  of  reference  as  of  the 
day  <n  tbe  filing  of  said  weement,  and  a  mo- 
tion for  tbe  acceptance  oi  the  report,  and  for 
judgment. 

'rbe  court  overruled  the  defendant's  objec- 
tions to  said  report,  and  defendant  excepted. 

The  court  ruled  that  it  had  no  power  to 
amend  the  record  by  orderingthe  Issue  of  arule 
of  reference  aa  of  the  date  of  the  filing  of  said 
agreement,  and  refused,  for  that  reason,  and  not 
as  a  matter  of  discretion,  to  grant  the  plain- 
tiffs' motion  for  such  nile;  and  held,  as  a  mat- 
ter of  law  on  tbe  defendant's  objection  as  filed, 
that  said  report  could  not  be  accepted,  nor 
judgment  ordered  thereon. 

The  court  further  ruled,  upon  the  defendant's 
objection  as  filed,  that  tbe  agreement  of  refer- 
ence was  a  submission  in  part,  and  did  not  en- 
title the  plaintiffs  to  judgment  upon  tbe  award, 
and  worked  a  discontinuance  of  tbeaction;and 
ordered  judgment  therein  as  on  a  discoDtiDU- 
ance. 

To  these  ruling  the  plaintUCs  excepted. 
Judgment  for  defendant. 
Reported,  by  the  consent  of  parties,  to  the 
Supreme  Judicial  Court,  for  Its  oetermination. 
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Meun.  S.  Lincoln.  C.  V.  Bell,  and  9. 
P.  Sweeaer*  for  plaintiffs: 

The  objection  that  a  rule  was  not  taken  oat, 
if  taken  seasonably,  could  and  would  have  been 

remedied. 

Where  the  party  has  not  seascmably  taken  bit 
objection,  the  pnnciple  of  waiver  applies,  and 
the  objection  is  lost  to  him. 

Clark  V.  Montague,  1  Gray,  446. 

'There  can  be  no  legal  reason  why  a  claim  of 
a  third  party  connected  with  the  principal  sail 
cannot  be  included  in  a  judgment,  if  the  partia 
so  agree. 

But  if  tbe  agreement  did  inUoduce  new  nut' 
ters,  this  can  be  done. 

BtukeU  V.  WhUnq/.  13  Mass.  47;  BerhMn 
Woolen  Co.  v.  Da^  \%  Cush.  128;  OnnmM- 
vmlVi  V.  P^eptcut  Broprietort,  7  Mass.  417. 

The  court  had  at  common  law,  and  is  given 
by  statute,  the  broadest  power  to  allow  amend- 
ment (Pub.  Stat.  167.  ^  42),  and  can  order  t 
rule  to  issue  nunc  pro  tune.  It  appears  by  the 
records  of  the  court  that  a  rule  was  so  imed 
in  Hieki  v.  MeDonaOi,  99  Mass.  469.  It  was 
expressly  decided  that  it  could  be  done  io 
Bucktinv.  Cfiapin,  58  Barb.  488.  "And  why 
should  a  court  be  restrained,  by  any  art^dal 
rule,  from  the  power  of  doing  justice  between 
the  parties?" 

Commontcealth  v.  Pig^pKut  Proprieton.  1 
Mass.  414.  416. 

Tbe  fourteenth,  fifteenth,  and  dxteenth  ob- 
jections rest  upon  the  claim  that  the  agreemeDt 
was  revoked  by  Swan's  death.  But  the  law  is 
tbe  other  way,  and  the  subsequent  proceedinga 
would  amount  to  a^renewal  of  it  by  tbe  exec- 
utor. 

hacon  V.  Orandon,  16  Pick.  79. 
The  remaining  objections  are  tb  the  form  of 
the  award. 

The  first  claim  is  that  the  sward  should  bare 

been  special,  and  not  general.  Of  this  natnie 
are  tbe  first  four  objections.  But  a  general  re- 
port is  good  (Bigelov)  t.  Maynard,  4  Cush.  Sl<; 
Houaton  v.  Poltard.  9  Met.  164,  169;  Strong  y. 
Strong.  9  Cush.  660;  Whitti»rt7t  v.  Bulte,  L. 
R.  1  Exch.  251;  KartkauM  v.  Ferrer,  26  C.  8. 
1  Pet.  332  (7  L.  ed.  131);  and  the  preaumptioo 
is  that  it  conforms  to  the  agreement  of  refer- 
ence; and  Uie  contrary  must  be  shown  (^perry 
V.  Rieker.  4  Allen,  17;  f^rong  v.  Stroas,  > 
Cush.  560;  Taliman  v.  TaUman,  5  Cush.  825; 
Leominster V.  Mtckburg  d:W.  R.  R.  Co.  7 Allen, 
38;  Gaylordv.  Norton,  130  Mass.  74). 

It  was  no  part  of  the  referee's  duties,  and  he 
had  no  power  to  determine  the  eztrat  of  hit 
own  aumority. 

Samuel V.  Cooper,^  Ad.  &  EI.  7S8;  FatieUf. 
Eastern  Countiet  B.  Co.  2  Exch.  844. 

Mesnrs.  Andrew^  C.  Stone  and  Wh.  S. 
KnojE*  for  defendant: 

Tbe  fact  that  the  submission  in  this  esse  pro- 
vides for  tbe  entry  of  judgment  upon  thecoff' 
ing  in  of  the  referee's  report  does  not  prevent 
eimer  of  the  parties  to  the  submisBira  settfn; 
up  and  receiving  the  benefit  of  valid  oh jectiasi 
to  the  award. 

Wood&ury  v.  Proetor,  9  Gtsy,18;  Carter  t. 
Carter,  109  Mass.  806. 

As  to  all  tbe  counterclaims  submitted  by  tbe 
parties,  the  arbitrator  was  bound  to  consider 
and  pass  upon  the  queeUons  whetho-  thoie 
claims  were,  a»igUiedt(iAft]@(jbiL@bmiflki, 
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valid  and  easting  claims,  and  whether  they 
oat  of  the  transactions  connected  with  the 
cOBStmction  of  the  sewer  in  Somerville;  and, 
if  the  arbitrator  refused  or  neglected  to  consider 
tnd  paas  npon  these  questions  in  reference  to 
tnj  substantia]  matter  aabmitted  to  him,  the 
iwird  is  bad.  and  evidence  iaadmiadble  to  show, 
in  defense,  that  the  arbitrator  ao  refused  or 
n«;Iected  to  consider  and  pass  upon  a  claim 
sabmitted  to  him. 

MiteAeav.  Staveley.  16  East,  68;  Bean  v.  Far- 
nan,  ePick.  289;  Warjiddy.  Hoibrook,  20  Pick. 
531:  Bovston  t.  Pollard,  9  Met.  164:  Eduiardt 
V.  ateten$,  1  AUen,  315;  RoUina  t.  Towtuend, 
118  Man.  8S4;  Gaplarr.  Norton,  180  Mass.  74; 
Auto)  AL.  R.  Co.  T.  Nathua  d  L.  R.  Co.  189 
Mass.  464. 

The  general  doctrine  is  that,  whatever  the  par- 
ties submit,  tbey  intend  to  have  decided;  and 
what  they  intended  to  submit  is  to  be  deter- 
mined by  a  con^eration  of  the  whole  language 
of  tbe  submission,  and  the  natnie  and  relathai 
of  the  matters  submitted;  and  that  tbe  award 
00^1  to  so  determine  and  dispose  of  the  con- 
tmversies  submitted  that  they  cannot  become 
the  basis  of  future  litigation. 

Edaardav.  Stevetu,  tupra;  MeNearv.  Bailey, 
18  Me.  251;  Waite  v.  Barry,  12  Wend.  877; 
FlOeher  v.  Webater,  5  Allen,  688;  Ettea  v.  Mant- 
jieid,  6  Allen,  69;  Caleord  v.  Fletcher,  50  Me. 
398;  Re  Williama,  4  Denlo.  194;  Paine  v.  Paine, 
15  Gray,  299. 

An  award  ^uld  be  a  bar  to  litigation  afwa 
all  matters  submitted  and  presented  to  the  arbi- 
trator. 

King  v.  Savory,  8  Cush.  309. 

The  law  upon  this  subject  is  settled  in  the 
leading  case  of  Strong-v.  Strong,  9  Cusb.  560. 

Where  tbe  matters  submittra  and  presented 
am  ttnee  relating  to  a  particular  subject,  and 
leneral  matters  are  presented,  and  there  is  a 
controversy  whether  they  refer  to  the  particu- 
lar subject,  such  an  award  does  not  necessarily 
imply  that  alt  the  matters  of  the  submission 
were  included  in  the  award,  without  showing 
irhat  matters  were  found  to  relate  to  the  par- 
ttcolar  robjeck 

Bwffonv.  Pollard,  9  Met.  164;  Randall  v. 
BandaU,  7  East,  81. 

Tlie  failure  of  the  award  to  decide  all  the 
tnbstantial  matters  of  the  submission  is  not 
aided  by  any  of  the  general  statements,  often 
contained  in  awards,  that  tbe  arbitrator  baa 
considered  the  whole  case,  w  all  the  matters 
tabmitted. 

8oher  V.  Btter^rook,  6  Allen,  811;  Karthnua 
r.Ferrer,  26  U.  8. 1  Pet.  938,  237  (7  L.  ed.  131). 
See  PMer  v.  Didxrman,  11  Gray,  482. 

If  theBnbmia^n  was  in  any  sense  a  reference 
of  the  pending  action  under  rule  of  court,  which 
the  defendant  denies,  then  tbe  submission  in- 
cluded all  the  issues  of  law  and  fact  raised  by 
the  pleadings,  and  no  other.  The  pleadings  in 
thia  case  did  not  "substantially  develop  the 
cause  of  action  upon  which  the  arbitrator 
avarded  f  n  favor  of  Sullivan. 

iterrillv.  Gold,  1  CJusb.  457;  Page  v.  Monke, 
S  Gray .  492;  CuthiJig  v.  Babeock,  38  Me.  452; 
Swwnerv.  Broum,  34  Vt.  194;  Ellie  v.  Ridgtoay, 
1  Allen,  507;  York  <St  C.  R.  Go.  v.  Myen,  69 
r.  8. 18  How.  346  (15  L.  ed.  880). 

A  reference  of  a  case  by  rule  of  court,  where 
SMAse. 
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the  cause  of  action  survives,  is  not  abrogated  by 
the  death  of  the  parties  to  the  case;  but  a  sub- 
mission in  pait,  or  the  reference  of  a  case  pend- 
ing in  pait,  is  abrogated  by  the  death  of  either 
of  tbe  parties  to  the  submission  or  reference 
before  award  puUlshed,  only  to  be  revived  by 
a  fresh  delegation  of  autbonty. 

Wms.  Exrs.  907;  Baeonv.  Orandon,  16 Pick. 
79;  Power  V.  Power,  7  Watts  (Pa.),  205;  Potte 
V.  Ward,  1  Marab.  (Eng.)  866;  Cooper  v.  John- 
Hon,  2  Barn.  &  Aid.  8M;  Rhode*  v.  Saigh,  2 
Bam.  &  C.  845;  Re  Bare,  6  Ring.  N.  C.  158, 
168;  T^ler  v.  Jonet,  8  Bam.  &  C.  144;  Bait^ 
V.  Stewart,  8  Watts  &  8.  660. 

A  submisrioD  under  a  rule  of  court  may  com* 
prebend  other  matters  In  controversy  between 
tbe  parties,  not  embraced  in  the  action,  but 
cannot  include  strangers  to  the  record. 

Berkahire  Woolen  Oo.  v.  Bay.  12  Cush.  128. 

The  contention  of  the  defendant,  that  an 
award  returned  by  virtue  of  a  submission 
in  paia,  or  of  a  renrence  pata  of  a  pending 
action,  cannot  have  the  effect  of  a  verdict,  and 
be  the  basis  of  a  judgment;  that  a  submitsdon 
or  re^rence  by  rule  of  court  is  matter  of  rec- 
ord, and  proved  by  tbe  record;  that  all  the  au- 
thority of  the  arbitrator  is  derived  from  the 
court,  and  not  from  the  agreemeat  of  parties; 
and  that  the  submission  f  n  this  case  was  not,  as 
matter  of  substance,  of  fact,  or  of  record  by 
rule  of  court, — rwta  upon  well-settled  principles 
in  this  Commonwealth,  which  bave  been 
enunciated  or  recognized  in  all  the  following 
cases: 

(hmmonweatth  v.  Pnepaeut  Proprietors,  7 
Mass.  417;£tn^«^  V.  301, 9  Mass.  197;  Eaton  v. 
Arnold,  Id.  579;  BaakeU  v.  Wliitney,  12  Mass. 
47;  Bacon  v.  Orandon,  16  Rck,  79;  Shearer  v. 
Monera,  19  Pick.  808;  Carpenter  v.  Adama,  10 
Met.  200;  Voae  v.  Boa,  18  Met.  248;  Blood  v. 
Robinaon.  1  Cush.  389;  Foatery.  Durant,  3 
Cush.  544;  Woodbury  v.  Proctor,  9  Gray,  18; 
Buibettv.  BiaaeU,  15  Gray,  561;  Joneay.  Car- 
ter, 8  Allen,  481;  Bieka  v.  McDonnell,  99  Mass. 
459;  Gartery.  Carter.  109  Mass.  806:  Bearey  v. 
Bee&ter.  13  Mass.  308. 

The  further  ruling  of  the  court  that  the 
agreement  of  reference  was  a  submission  in 
paia  is  sustained  by  the  same  reasons  and  au- 
thority as  the  claim  that  the  submission  was 
not  by  rule  of  court.  If  tbe  submission  was 
not  by  rule  of  court,  it  must  bave  been  in  the 
country  if  it  bad  any  force  or  validity.  The 
result  is  tbe  same,  whether  it  is  held  simply 
that  this  was  not  a  submission  by  rule  of  court, 
or  that- it  was  a  submission  *'n  paia;  in  neither 
case  can  the  award  be  accepted  or  judgment 
entered  thereon.  If  the  submission  was  in  paia, 
inasmuch  as  it  was  broader  and  more  compre- 
hensive, as  to  the  matters  submitted,  than  tbe 
declarations  in  the  action,  it  necessarily  in- 
cluded the  subject-matter  of  the  declarations 
and  of  tbe  action,  and  worked  a  discontinuance 
of  the  action. 

Carpenter  v.  Bdviarda,  10  Met.  300;  Sean  v. 
FtncCTii,  8  Allen.  607;  Rixfordv.  Nye,20Vt.  188; 
McNulty  V.  SoUey,  95  N.  Y.  342;  Smith  y.Barae, 
2  Hill,  387;  Crookcr  v.  Buck,  41  Me.  856. 

Tbe  plaintiffs  and  parties  must  be  in  a  condi- 
tion for  judgment,  although  the  acticm  as  an 
action  is  said  to  be  at  an  end. 

Wiiam  V.  WUliama,  66  Barb,  m  , 
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C.  Allen*  J,,  deliTered  tfae  opinion  of  tlie 

court: 

1.  The  agreement  of  reference  did  not  have 
the  effect  to  discontinue  the  plaiutiffs'  action. 
It  was  not  intended  to  lake  effect  as  a  submis- 
sion iv  pait;  but  asa  reference  in  court.  It  is 
entitled  as  an  agreement  in  the  action  which 
was  pendine'between  tfae  plaintiffs  and  thede- 
fendantiD  uie  superior  court.  It  is  stated  to 
be  asubmisdon  "in  the  above-entitled  action." 
The  referee  was  to  "report  to  said  court;" 
final  judgment  was  to  be  entered  in  this  action 
upon  the  coming  in  of  the  referee'd  report. 
The  whole  phraseology  of  the  agreement  con- 
templated a  reference  as  a  step  in  the  action, 
and  as  a  means  of  determining  the  judgment 
tobeentered  in  the  action.  The  agreement 
therefore  could  not  take  effect  as  an  agreement 
for  a  reference  in  pait,  which  would  work  a 
discontinuance  of  the  action.  Such  was  not 
the  Inteotioo  of  the  parties. 

2.  Sullivan  was  no  party  to  the  action,  nor 
could  he  be.  There  was  no  pretense  of  an 
indebtedness  of  the  defendant  to  the  plaintiffs 
and  SuUivan  Joinllr.  The  claims  of  the 
plaintiffB  and  of  Sullivan  grew  out  of  thesame 
matter,  but  they  were,  iu  law,  distinct.  Nor 
was  there  any  agreement  of  parties  by  which 
the  plaintiffs  should  be  substituted  as  creditors 
of  the  defendant,  in  place  of  Sullivan.  Sulli- 
van did  not  release  Swan.  Swan  did  not 
promise  to  pay  tothe  plaintiffs  whatever  sum  he 
might  owe  Sullivan.  It  was  merely  an  agree- 
mest  that  the  amount  due  to  SuIUvan,  if  any, 
should  be  ascertained  and  Incladed  in  a  judg- 
ment in  favor  of  the  plaintiffs;  but  if  nothing 
should  be  found  due  either  to  Sullivan  or  to 
the  plaintiffs,  then  judgment  should  be  en- 
tered for  the  defendant,  which  judgment  should 
have  the  same  effect  as  though  Sullivan  were  a 
party  plaintiff.  Under  this  agreement,  if  the 
referee  should  find  that  sometbing  was  due  to 
theplaintifFa,  but  that  nothing  waadueto  SulU 
van,  the  pl^tifls  would  have  judgment  for  the 
sum  so  found  due  to  them;  but  no  judgment 
could  be  rendered  against  Sullivan,  and  the 
adpulation  did  not  include  this  contlngfncy. 
It  was  contemplated,  by  tfae  parties,  that  the 
claims  of  the  plaintiffs  and  of  Sullivan  should 
be  treated  and  passed  upon  separately;  and 
they  were  so  treated  and  passea  upon.  This 
agreement  falls  short  of  constituting  a  substi- 
tution or  novation  of  parties  (2  Chitty,  Cont. 
Uth  Am.ed.  I874;i>erivv.San/<wd,9Cush.  268); 
and  indeed  it  has  not  been  contended  otherwise 
in  argument.  The  effect  of  the  agreement, 
therefore,  was  that  the  referee  should  hear  and 
pass  upon  a  new  and  separate  cause  of  action, — 
held  by  one  who  was  npt,  and  could  not  be,  a 
party  to  the  reoird, — and  make  report  thereon 
to  the  court.  If  application  had  been  reason- 
ably made  to  the  court  for  a  rule  of  reference 
upon  this  agreement,  such  rule  could  not  prop- 
erly have  been  issued,  because  neither  Sullivan 
nor  bis  claim  was  or  could  be  before  the  court. 
P&rtery.  Diekermnn,  11  Gray,  488.  The  court 
could  not  give  effect  to  such  an  agreement.  A 
reference  under  rule  of  court  cannot  properly 
embrace  the  claim  of  a  party  not  before  the 
court.  Kothing  short  of  an  agreement  which 
would  amount  to  a  novation,  by  which  the 
plaintiffs  should  be  substituted  for  Sullivan  as 
creditors  of  Bwan,  to  all  intents  uid  purposes, 
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and  the  claim  of  Sullivan  extinguished,  would 
enable  the  plaintiffs  to  declare  in  their  own 
names  upon  this  claim  a^inst  the  defendant, 
and  to  amend  their  pleadings  by  adding  this 
new  cause  of  action.  Nothing  short  of  Lfais 
would  make  it  proper  to  issue  a  rule  of  refer- 
ence embracing  the  claim  of  Sullivan.  N<u>e 
of  tfae  cases  faeretftfore  decided  have  goae 
f  urtfaer  than  to  hold  that  other  matters  of  con- 
troversy between  the  parties  to  the  actira 
might  be  included  in  a  submisiaion  under  role 
of  court.  Berktkire  Woolen  Co.  v.  I)a$,  12 
Gush.  128;  Commonicealtk  v.  Pfjeptcut  Pto- 
prietors,  7  Mass.  417;  HaskeU  v.  Whitruif.  12 
Ma.S8. 47.  The  agreement  of  the  parties  in  this 
case,  as  in  Foster  v.  Durant,  2  Cush.  544,  can- 
not be  carried  into  effect  according  to  the  nde« 
of  law. 

It  fe  objected  by  the  defendant  that  a  rule  of 

reference  should  not  be  issued  nunc  pro  tvue. 
even  if  it  might  properly  have  been  iaeued  be- 
fore tfae  hearing;  but  we  do  not  need  to  go  into 
that  question,  l^ing  of  opinion  that  it  could  not 
properly  have  lie&a  issued  at  the  outset. 

The  result  is  that  the  judgment  for  the  de- 
fendant must  be  reversed,  that  a  rule  of  refer* 
ence  under  the  agreement  must  be  refused,  woi 
that  tfae  case  stand  for  further  proceed ingp. 

Judgment  reverted. 


Jarvia  .COUNSELL 

V. 

Sylvanus  M.  HALL. 

Where  the  defendant  replstced  a  broken 
glass  water-§>aa£;e  with  one  not  fitted 


Note.— In  a  verrcarefully-oonsldered  oplaionbf 
Judge  EUiott.  I>ecemt>er  SI,  1887,  In  the  caw  d  In- 
dfanapolte  &  St.  L.  R.  Co.  v.  Watson,  12  Weat-Bep. 
28S,  pronouncing  the  judgmeot  of  the  Supicoe 
Court  of  Indlaoa,  an  icatructEon  was  approred 
which  was  givBa  by  the  court  below  as  folloin:  "If 
the  eervantknowB  that  his  service  is  dangerQUSiiod 
that  be  has  not  been  provided  with  proper  atcmet 
or  implements  for  the  reasonablr  safe  perfomuuice 
of  the  dutiee  of  his  employment,  and  makes  com- 
plaint to  bis  master,  who  promises  that  ouRaUend 

E roper  loatrumeota  shall  oe  provided  him  to  reodo' 
is  servloe  less  danfferous,  thsa  suoh  servant  mftF 
continue  In  the  servioe  a  reasonable  time,  &od  tmf 
recover  for  an  injury  sustained  by  him  within  bucb 
tJme,  if,  on  account  of  the  master's  neffUgeooe  in 
fiiillnff  u>  supply  tbe  means  of  avoldinirasnsflr.tto 
injury  results;  provided  such  servant  at  the  time 
of  the  injury  was  not  guilty  of  any  negligence 
which  oontrilHited  to  produce  the  IdJuit,"  mc. 
The  Instruction  also  lelt  it  to  Che  Jury  to  dettireiiiie 
what  would  be  a  reasonable  time,  and  slw  vu> 
would  be  ordinary  care,  the  want  of  whidi  wouU 
constitute  neffltaeace  on  the  part  of  the  vmat 
'I'he  review  or  tMe  authorities  in  the  opinion  Is  ex- 
haustive  ond  discrimination,  and  results  in  tw 
statement  that  "the  rule  wbtoh  we  revardHMund 
In  priQoiple  and  suppcnted  by  auttuMrtty  miy  be 
thus  expressed:  TbeemployeewhoooDUnuHinUir 
servioe  of  an  employer  after  notioe  of  a  defectauf- 
mentlnir  the  dumrer  of  the  servioe  asniniestbe  n» 
as  Inoreased  bv  the  defect,  unlesi  the  marter  ex- 
pressly or  impliedly  promises  to  remedy  the  defect. 
The  promise  of  the  master  Is  thebaslsof  tbe excep- 
tion. If  the  promise  be  absent,  the  ezoeptloa  can* 
□ot  exist."  '*It  is  probabb'  true  that  tbe  promts 
of  tbe  employer,  when  relied  on  by  tfae  etnpiojt*. 
will  rebut  a  presumption  of  contributory  negn- 
Kence  In  cases  where  the  danger  is  not  gnat «» 
fmmecllate;  but  this  presumption  yields  wbenerer 
It  appMus  that  ttie  employee  voluntarily  tDCsn  s 
known  and  Immediate  danger  of  so  great  s  disiw- 
tertfaat  It  would  deter  a  reasonably  prudent  wn 
from  inourrlng  it."  1*6  oourt  declined  to  folK« 
tfae  decdskm  by  tbe  Hlchl^  amaptibR^art  id  Ft 
Digitized  by  VjOOglL     g  JJija. 


1888. 


CouKSBLL  T.  Hall. 


m 


or  adapted  for  the  purpose,  and,  in  at- 
tempting to  adapt  it,  the  end  was  emefc- 
ed  aboat  an  Inch:  and  the  defendant 
dtreeted  the  plaintiff  to  put  it  in  place 
in  oonnection  with  the  boiler,  to  which 
the  plaintiff  objected;  and,  thedefend- 
»>t  dipeoted  him  to  do  so,  and  prom- 
iaed  that,  when  he  got  time  to  go  in  the 
city,  he  would  procure  a  suitable  one* 
but  failed  to  do  so;  and,  two  weeks 
after,  the  water-eanipe  exploded,  in- 
jnringtheplaintiC— aniastrnetion  was 
properly  refiiaed  that,  upon  these 
facts,  the  defendant  was  i^niltjr  of  n«c- 
Ugenee. 

(BrlBtol  Filed  January  4,  1888.) 

ON  plaintiff's  exceptions.  Oremiied. 
TbiBis  an  action  of  tort. 
The  evidence  of  plaintiff  tended  to  show  that 
he  entered  into  the  employment  of  defendant 
in  the  moDtti  of  March,  18U5,  takingchargeof  a 
snail  steam  engine  of  about  aix  horsepower,  as 
eDgineer,  and  continued  in  such  employment 
anUl  July,  1886,  the  time  of  bis  injury ;  toat  on 
the of  June,  1886,  the  glass  watei-gauge, 
which  bad  been  used  ^nce  me  preceding  Sep- 
tember, gave  out,  and  defendant  bought  a 
water-gauge  that  was  not  fitted  or  adapted  for 
the  purpose,  being  too  long  and  otherwise  de- 
fective; that  defendant  thereupon  applied  an 
end  thereof  to  a  grindstone  and  ground  it  down, 
■ad  Md  plaintiff  to  put  it  in  place  in  connec- 
tron  with  the  boiler;  that  plaintiff  tried  it  as 
directed,  and  told  defeodant  that  it  was  too 
long,  and  not  adapted  to  the  purpose;  that 
thereupon  be  banded  it  back  to  defendant,  who 
took  it  and  ground  it  down  still  more,  leaving 
the  end  jagged,  and  cracked  about  an  eighth 
of  an  inch  nom  the  end;  the  defendant  then 
diiectfld  plaintiff  to  put  it  in  place  in  connec- 
lion  with  the  boiler;  tbatolamtiff  objected  to 
potting  it  in,  and  told  defendant  that  it  was 
not  suitable,  and  that  it  was  shameful  to  put 
sQcfa  a  glass  in:  that  the  defendant  I'ephed, 
"Patit  £  now,and  use  it,  and  I  will  get  another 
tae,-"  that  plaintiff  then  put  itin,  but  it  jammed. 


and  did  not  properly  fit  in  the  place  like 
those  that  had  been  before  used,  which  were 
fitted  and  adapted  to  the  purpose  by  the  manu- 
facturer; that  the  gauge,  so  cracked  and  fltt&d, 
was  dangerous  to  be  used;  that  on  the  morning 
of  the2inb  of  Jxme,  the  next  morning,  plain- 
tiff requested  defendant  to  get  a  proper  one, 
and  defendant  said  he  would  when  he  got  time 
to  go  In  the  city, — though  he  did  not  procure 
one. 

The  plaintiff  continued  in  the  employment, 
running  the  boiler,  until  the  morning  oi  July 
18,  when,  while  plaintiff  was  attending  to  his 
duly  about  the  boiler  and  engine,  using  due 
care,  the  said  glass  water-gauge  explo^led,  and 
a  piece  of  the  glass  flew  into  his  eye,  causing 
the  injury  alleged.  (It  appeared  in  tlie  course 
of  the  trial  that  the  defendant  was  unskilled  in 
the  management  of  a  steam  engine.) 

The  defendant  introduced  evidence  tending 
to  contradict  all  the  claims  of  plaintiff,  referred 
to  in  his  request  for  ruling,  hereinafter  ststed; 
and  there  was  much  other  evidence  touching 
the  question  of  negligence  and  the  other  ques- 
tions of  the  case.  Tnere  was  also  testimony  tend- 
ing to  show  that,  wbeu  plaintiff  entered  the  ser- 
vice of  defendant,  be  undertook  to  assume  the 
responsibili^  of  the  management  of  theengine 
and  boiier,  defendant  not  being  skilled  in  titat 
business. 

The  plaintiff,  among  other  things,  requested 
the  presiding  judge  to  instruct  tbe  jury  as  fol- 
lows: That  if  a  servant  enters  into  the  employ- 
ment when  the  machinery  is  in  a  state  of  safe^, 
and  continues  in  the  service,  and  while  in  the 
service  an  appliance  of  the  machinery  becomes 
out  of  repair,  and  it  is  necessair  to  withdraw  it 
and  replace  it  by  another,  and  the  employer 
for  a  temporary  purpose  replaces  it  by  an  ap- 
pliauce  that  is  not  suitable  for  tbe  purpose,  and 
tbe  use  of  which  exposes  the  servant  to  greater 
risk  and  danger  of  injury,  and  the  servant 
complains  of  it  and  tells  hi's  employer  that  it  i» 
unsuitable,  and  the  employer  promises  to  re- 
place it  by  a  suitable  one.  but  fails  to  do  so,  he 
is  guilty  of  negligence;  and  if  an  injury  to  the 
servant  ensues  In  consequence  thereof,  he  is 
lesponsible  to  the  servant  in  damages  therefor. 


^tyne,  J.  ft  S.  R.  Co.  v.  QUdersleeve.  83  Mich.  13B, 
Umi  tbe  promise  of  the  employer  exonerates  the 
HDpk>ree  entirely,  even  though  tbe  oontlnuance  in 
toeMnice  fs  known  to  him  to  be  oonstantly  hqcI 
Iminedlately  dangeruus.  The  court^  also  declmes  to 
inllow  the  liDc  of  authorities  that  the  master  la  Ua- 
ble  where  the  employee  merely  objects  to  tbe  sof  e- 
tfof  the  appliances  furnished  htm,  and  tUs  Injury 
'■^^  within  a  reasonable  time  after  urging  the 
"pjeotlnn.  without  any  promise  having  been  made. 
Coioii  Mfg.  Co.  V.  Horr^y,  2t  Am.  I^w  Hefr.  5T4; 
™>n  V.  Mlflsourl  Pac.  R.  Co.  6  West.  Rep.  en,  89 
Mo.(SO;2Thom".  Neg.  1009. 
In  Green  v.  Minneapolis  Sc  8t  L.  R.  Co.  82  Minn. 
Is  Bald:  "If  the  emergencies  of  the  master's 
DQilDen  require  him  tempomrlly  to  use  defective 
Dtacblnery,  we  fall  to  see  what  nght  he  has.  In  law 
<n'aaturalJuBtice,toin«l8tthatltflhalI  bedonenttho 
"Mot  the  servant,  and  not  hisown.whon.notwith- 
naading  tbe  servant's  objection  to  the  machinery, 
1e  hat  requested  or  Induced  him  to  continue  in  itn 
ander  a  promise  thereafter  to  repair  It ;"  and 
toe  master  is  liable  where  the  servant  gives  notice 
J'Hiedefecte,and  the "maeter thereupon  promises 
*;t  they  shall  be  remedied."  In  Holmes  v.  Clarlte, 
"Hurist.  ft  N.  849,  it  wassaid:  "Where  macblnerv Is 
fequlred  by  Act  of  Parliament  to  be  protected 
^  w  to  guard  against  danger  to  persons  worklntr 
It,  if  the  ser^-ant  enters  into  the  employment  when 
we  machjaery  Is  In  a  state  of  snfety,  and  continues 
li  oie  service  after  tt  has  become  dangerous.  In  con- 


sequence  of  the  protection  t>elDg  decaye<1  or  with- 
drawn: but  complains  of  the  want  of  protection: 
and  the  master  promises  to  restore  It,  but  falls  to  do 
BO,— we  think  he  is  guilty  of  negligence;  and  that, 
if  any  accident  occurs  to  the  servant,  he  ie  reepon- 
dble."  Sec  Atkinson,  etc.  R.  Co.  v.  Sadler,  Sup.  Ct. 
Ran.  Dec.  10.  1887. 

That  there  are  tacts  which  require  the  court  to 
decide  the  question  of  negligence  as  matter  of  law 
is  recognized  In  the  cose  of  Cleaves  v.  Pigeon  Hill 
Granite  Co.,  decided  Ma's.  Sup.  Jiid.  Ct.  January 
fl,  1888,  po*(,  p. — ,  where  It  is  sold.  In  regard  to  the 
question  of  the  neglltrence  of  the  plaintiff  In  u 
suit  to  recover  for  injury  while  crossing  a  tram- 
way: "Four  witnesses  testlfled  that  they  saw  the 

ElalnttfT  drive  over  the  crossing.  They  described 
er  manner  of  driving,  as  fully  as  the  parties  as kc<) 
them  to,  and  it  was  for  the  Jury  to  say  whether  she 
wasdrlvlDg  in  an  ordinary  wayand  with  ordinary 
care,  unless  some  fact  appeared  which  showed,  as 
matter  ot  law,  that  she  was  negligent.  Unless 
there  was  some  such  fnut,  the  quesllon  was  plainly 
for  the  Jury."  The  difficulty  oi  determining  when 
the  question,  under  the  evidence,  is  for  the  court, 
and  when  forthejury.is  illustrated  in  Metropolitan 
K.  Co.  V.  Jackson.  L.  K.  3  App.  Gas.  193, 197:  Bridges 
V.  North  London  R.Co.  L.  R.7H.L.  213:  S.  C.43  L.J. 
O.  B.  151:  Robpon  v.  North  Eastern  R.  Co.  «  L.  J.  Q. 
li.  60;  L.  H.  2  Q.  B.  D.  85;  8.  C.  In  Ct.  of  App.;  Rose  v. 
North  Eastern  R.  Co.  L.  R.  2  Bzch.  D.  j»8,  per  Ct. 
of  App.;  48  L.  J.  Ex  oh.  874.  ^C.  A.  R. , 
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He  refused  to  give  the  above  instruction,  but 
instructed  the  jurv  generally,  in  terms  not  ex- 
cepted to,  in  relanoD  to  the  rii^hts,  duties,  and 
liiA)itities  of  master  and  servant,  and  to  the  law 
of  neffligeoce  and  what  constitutes  negligence, 
but  did  not  state  that  any  particular  matters 
teatifled  to  would  or  would  not  constitute  neg- 
ligence; and  plaintiff  excepted  to  said  refusal. 

A  verdict  was  returned  for  defendant,  and 
plaintiff  alleged  exceptions. 

Mr.  jr.  Brown«  for  plaintiff: 

The  instructiona  asked  for  and  refused  were 
nearly  identical  with  the  statement  of  the  law 
on  the  points  raised  in  the  following  cases: 

Holmes  v.  Clarke,  6  Hurlet.  &  N.  849;  Clarke 
V.  Holmet,  7  Hurlst.  &  N.  937. 

The  same  has  been  held  as  a  true  statement 
of  the  law  in— 

Ptttteraon  v.  MttOury  A  0.  B.  R.  Ob.  76  Pa. 
389. 

In  Ladd  v.  New  Bedford  R.  B.  Co.  119  Mass. 
413,  414,  the  court,  while  holding  that,  under 
the  circumstances  proved  in  that  case,  plaintiff 
could  not  recover,  slated  the  law  as  follows. 
Gray,  Vh.  J.  -.  VTbis  Is  not  like  a  case  in  whidi 
the  premises  or  Instnimenta  upon  or  by  mnns 
of  which  the  business  is  carried  on  are  tem'po- 
rarily  defective,  in  which  case  the  master  may 
be  liable,  especially  if  he  has  promised  the 
servant  to  repair  them,  and  has  failed  to  do  so." 
Several  cases  are  referred  to,  including  two  of 
those  above  quoted,  thus  showing  that  the  in- 
structions requested  are  in  accordance  with 
doctrines  of  law  heretofore  approved  by  this 
court,  and  which  do  not  appear  to  have  been 
doubted.  The  Instruc^ons  requested  should 
therefore  have  been  glven.as  directly  adapted  to 
the  case  on  the  facts  in  evidence. 

Mr.  W&Iter  Clifford,  for  defendant: 

If  the  presiding  justice  "stated  the  taw  ac- 
curately, and  all  the  law  which  the  evidence  In 
the  case  required  to  be  stated,  be  will  have 
done  his  whole  duty." 

Noieet  V.  0ruM.  181  Mass.  311. 

The  presiding  judge  is  not  required  to  adopt 
the  phraseology  of  counsel,  although  the  praver, 
which  was  refused,  asked  for  nothing  which  he 
had  not  a  right  to  ask. 

J^ermrn  v.Farnum,  131  Mass.  460. 

A  request  for  speciflc  instructions  based  on 
the  assumption  of  afact  In  controversy  is  prop- 
erly refused. 

Ely  v.  James,  133  Mass.  48;  CommomeealUi  v. 
Carroll,  133  Mass.  18;  Pearton  v.  Ma$on,  130 
Mass.  57. 

As  plaintiff  assumed  the  management  of  the  en- 
gine and  boiler  as  part  of  his  original  contract  of 
employment,  which  was  in  force  at  the  time 
of  the  acts  of  defendant  which  are  complained 
of,  it  must  be  held  that  be  was  responsible  for 
the  proper  management  thereof;  and,  imlcfis  it 
be  made  clear  that  there  had  been  a  modifica- 
tion of  the  original  contract,  whereby  plaintiff 
was  relieved  from  responsibility  (which  does 
not  appear),  the  responsibility  tat  the  manage- 
ment continued  to  rest  with  plaintiff,  and.  If 
plaintiff  in  said  management  followed  the  In- 
structions of  a  person  known  to  plaintiff  to  be 
unskilled  therein,  and  be  was  injured  thereby, 
plaintiff  was  guilty  of  n^llgence,  even  though 
the  unskilled  person  who  gave  the  inatroctions 
was  the  defendant. 
Bobinton  v.  makeMfg.  Oo.  148  Mass.  638. 

860 


Holnaes,  J.,  delivered  tiie  oi^km  o<  the 
court: 

If  machinery  upon  which  a  servant  Is  em- 
ployed has  become  dangerous,  and  tbe  servant 
has  complained  of  it,  and  has  been  promised 
that  it  shall  be  repaired,  but  is  injured  before 
the  defect  is  remedied,  and  while  ne  ia  reason- 
at}ly  expecting  the  promise  to  lie  perfonned, 
the  promise  is  a  drcumstance  to  be  coo^dered 
by  tbe  jury  in  determining  whether  be  has  as- 
sumed the  risk  in  the  mean  time,  and  wbether 
he  was  using  due  care  in  working  when  be 
knew  there  was  danger.  But  no  case,  we  be- 
lieve, has  gone  the  length  of  deciding'  that  the 
promise  entitles  the  servant  to  recover,  as  mat- 
ter oT  law;  which  was  the  effect  of  the  ruling 
asked.  And  if,  as  supposed  in  the  request,  the 
time  for  performance  nas  gone  b7  before  the 
accident,  and.  as  must  have  been  the  fact,  the 
servant  knows  that  the  repair  has  not  been 
made,  there  Is  a  very  strong  argument  that  tbe 
servant  is  no  longer  relying  upon  the  promise, 
and  hasdecided  to  take  the  risk. 

BMepUont  overruled. 


Joseph  SIMPSON 
«. 

Arthur  D.  STORY  el  ai. 

U.  S.  Stat.  1881  chap.  131  (the  "Dingley 
Bill"),  g  18*,  did  not,  prior  to  the  enact- 
ment of  U.  S.  Stat.  1886  chap.  121,  ex- 
tend the  limitation  of  responsibility 
therein  provided  for  to  owners  of  flali- 
inK'Teaaela;  and  the  oomoion-law  liabil- 
ity of  such  owners  remained. 


0 


(Essex  Mod  January  5,  IBBBl) 

N  defendant's  exceptions.  Overmied. 
This  was  an  action  of  contract  tried  befwe 
Brigham,  Ch.  J.,  in  the  Superior  Court,  Ema. 
County,  and  was  brought  by  Joseph  Simpsoa 
against  Arthur  D.  Story  and  EU  Wilami,  who. 
at  the  time  the  bill  hereinafter  mentioned  wai 
contracted,  were  ownerseach  of  one-half  pailof 
the  fishing  schooner  "A.  M.  Bumham."  of 
Gloucester,  Mass.,  and  of  which  tbe  said  Wil- 
son was  then  master,  to  recover  the  sum  oi 
9539.88  upon  an  account  annexed. — ^heing  the 
balance  the  price  of  a  mackerel  seine,  pur- 
chased at  Gloucester  of  the  plaintiff,  forandon 
account  of  the  sud  schooner,  by  tbe  defendant 
Wilson,  in  July,  18S5.  and  for  repairs  made 
thereon  by  the  plaintiff,  and  ordered  by  Wilson, 
in  the  years  1885  and  1888.  The  defendant 
Wilson  was  defaulted,  and  the  defendant  Utorr 
appeared  and  defended  the  action,  as  against 
himself,  on  the  ground  that  at  and  during  tbe 
time  of  the  purchase  of  the  sdne  for  the 


*Thls  section  Is  as  follows:  **l  18.  That  Uw 
Individual  UabUlty  of  a  shipowner  shall  be  limited 
to  the  proportion  of  any  or  all  debts  and  liabUtti<« 
that  his  Individual  eharo  of  tbe  vessel  bears  to  tbs 
whole:  and  the  airgregate  UablUtles  of  all  tbe 
owners  of  a  venel,  on  acoountof  theeanie.  sbaU  not 
exceed  the  value  of  suob  vessels  and  fretKht  pead- 
lor :  provided  that  this  provision  shall  not  affect 
the  llabllltr  of  any  ownor,  incurred  previoua  tn  tbe 

SBsaage  of  this  Act,  nor  prevent  any  olatnaaiu  trom 
>iolng  bU  the  owners  In  one  action;  nor  sbaa  tbe 
same  apply  to  wa«es  due  to  pemms  employwl  by 
saldah^wners.  r^^^i^Xn 
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icboooer  by  the  defendant  Wilson,  and  at  and 
luriog  the  lime  the  repairs  were  made  thereon 
in-  the  pUiDtiff,  the  scbooner  was  chartered  by 
ieaidBtonr  to  the  said  Wilson,  and  that  he 
iai  the  whole  control  and  nsanagement  of  her, 
lad  received  all  ber  earninKs;  and  also  pleaded 
^ISof  chap.  31  of  the  U.  S.  Statutes  of  1884, 
»mmonly  known  as  the  "DingJey  Bill,"  which 
ir>£  read  and  offered  in  evidence  at  the  trial, 
od  claimed  that,  if  he  was  liable  at  alt  for  any 
MTt  of  the  plaintiff's  bill,  under  the  pro- 
risoosof  the  said  X8th  section  he  was  not  liable, 
D  the  absence  of  any  qxKlal  contract,  for  any 
uger  proportion  thereof  than  his  individual 
lure  of  said  schooner,  and  the  plaintiff's  right 
0  recover  in  this  action,  as  against  him.  The 
mH  ^toTj,  was  limited  to  such  proportion,  and 
tsked  the  court  so  to  instruct  the  Jury.  The 
»urt  declined  so  to  rule,  and  ruled  as  follows: 
"I  shall  submit  the  case  to  the  Jury  Irrespective 
rftbeDingley  Bill.  It  is  a  very  voluminous  bill, 
iDfi  was  evidently  intended  to  apply  to  Ameri- 
res8els  engaged  in  foreign  trade,  and  in* 
Eurring  liabilities  in  foreign  ports,  very  many 
if  which  would  be  enforced  against  the  vesseto 
or  against  the  owners  in  the  home  ports.  I 
nuinol  think  it  was  intended  to  apply  to  con- 
tracts that  are  made  in  the  home  ports  in  rela- 
tiin  to  repairs  or  Id  relation  to  equipments; 
ud  I  shall  eliminate  that  from  the  cose."  The 
Mart  gave  other  instructions,  not  excepted  to; 
the  jury  returned  a  verdict  against  the  defend- 
iDt  StMT  for  the  full  amount  of  the  plaintiff's 
tHll;  and  the  defendant  Story  alleged  excep- 
tknu. 

Jfr.  Ch»riM  A.  BnaMll,  for  defendant 
BtOTT: 

TSe  only  qoestion  raised  by  this  bill  of  ex- 
Kftkm  is  wnat  construction  is  to  be  given  to 
ibe  Act  of  Congress,  §  18,  commonly  known  as 
tlwDingleyBill. 

I'p  to  the  time  of  its  passage,  under  the  es- 
itblubed  principles  of  the  common  and  mari- 
time law,  which  had  theretofore  prevailed  in 
Uw  United  States,  every  vessd-owner,  however 
snaU  his  interest  therein,  in  the  absence  of 
special  circumstances,  was  liable  individually, 
on  the  general  ground  of  agency,  for  all  bills 
for  repairs  done  and  supplies  furnished  to  the 
master  for  the  vessel,  to  an  indefinite  amount, 
erea  though  it  should  infinitely  exceed  the 
Vkioe  of  the  vessel. 

It  operates  to  modify  and  restrain  the  per- 
Mul  usbflity,  under  the  common  and  maritime 
Bv,  of  a  vessel-owner,  to  such  proportion  of 
asj  aod  all  debts  and  liabilities  incurred  on  ac- 
orant  of  such  vessel,  as  bis  interest  therein 
wan  to  the  whole;  and  also  limits  the  aggre- 
^te KabilitieB  of  all  the  owners,  to  the  valueof 
tb«  Teasel  and  freight  pending.  The  measure 
■i^i  extent  of  the  owners'  liabui^  is  thus  defl- 
Qitdy  fixed  sod  determined. 

,  There  is  nothing  in  the  language  or  expres- 
■Mx»  of  the  statute  indicating  an  intention  to 
delude  from  its  wise  and  salutf^y  provisions 
My  class  of  vessels,  or  any  kind  of  debts  or 
usbiliiies  contracted  on  such  account. 

The  word  "shipowner"  is  not  restricted  in 
"itiMiingto  vessels  of  that  peculiar  class.  Such 
u  iDtapretation  would  exclude  from  the  op- 
^lios  of  the  statute  barques,  brigs,  steam - 
■)*«t8,  and  crther  large  vesscoii.  It  appeaN  con- 
<=l^wely  from  tiie  context  that  the  words 
3KuB,  K.  B.  R.,  V.  V.  8 


"ahiijowner,"  and  "owners  of  a  vessel,"  are 
used  interchangeably  in  the  statute,  as  having 
the  same  comprehensive  meaning  and  signifi- 
cance. 

In  a  nautical  sense  the  word  "vessel"  is  a 
general  name  given  to  the  different  sorts  of 
crafts  which  are  Qavigated. 

Briggg  v.  A  Light-Boat,  ^  Allen,  898. 

The  word  "vessel"  ia  defined  by  U.  8.  Rev. 
Stat,  title  1,  chap.  1,  ^  3,  to  "include  every  de- 
scription of  watercraft  or  other  artificial  con- 
trivance, used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water;"  and  by  IJ. 
S.Rev.  Stat.  §4613.  "to  comprehend  every  de- 
scription of  vessel  navigating  on  any  sea  or 
channel,  lake  or  river." 

The  words  "any  or  all  debts  and  liabilities," 
in  the  statute,  are  also  clear,  precise,  and  com- 

grehensive.  They  must  include  all  debts  and 
abilities  of  every  hind  and  nature,  contracted 
by  one  owner  or  master  on  account  of  a  vessel, 
whether  for  supplies,  repairs,  or  equipments, 
and  whether  in  the  home  or  any  other  port  in 
the  United  States.  The  statute  could  not,  and 
was  not  intended  to,  limit  and  appiv  only  to  the 
liability  of  a  vessel-owner  for  deBts  incurred 
for  such  purposes  in  foreign  ports.  In  such 
cases  the  law  of  the  place,  if  out  of  the  United 
States,  where  the  contract  was  entered  into, 
would  govern  and  fix  the  liability  of  the 
owners.  Irrespective  of  the  law  at  the  vessel's 
home  port. 

The  effect  of  the  statute  is  that  the  power 
and  authority  which  one  part-owner  or  the 
master  of  a  vessel  formerly  had,  underourlaw, 
to  pledge  the  personal  credit  of,  aod  bind,  bis 
other  part-owner  for  debts  arising  out  of  con- 
tracts made  on  account  of  the  vessel,  is  now 
restrained  and  limited  to  such  proportional 
part  thereof  as  his  interest  is  in  the  vessel 
itself. 

Mr.  WlUlam  A.  Pew.  for  plaintiff: 
U.  S.  Stat.  1884,  chap.  131,  %  18,  applies  to 
vessels  engaged  in  commerce,  and  does  not, 
either  in  terms  or  by  implication,  and  taken 
in  connection  with  the  rest  of  the  chapter,  ap- 
ply to  fishing  vessels.  The  bill  of  exceptions 
shows  that  the  liability  sought  to  be  enforced 
against  the  defendant  Stor^  was  not  one  aris- 
ing out  of  the  fact  of  his  bemg  a  ship  or  ves- 
sel owner.  The  defendant  Story's  liability  waa 
placed  solely  upon  the  ground  of  his  own  con- 
tract. The  Jury  must  nave  found  that  the  de- 
fendant Story  became  a  party  to  the  contract, 
by  having  authorized  Wilson  to  make  it,  or  by 
his  subsequent  ratification  of  it. 

C.  Allen,  J. ,  delivered  the  opinion  of  the 
court: 

In  construing  an  Act  of  Congress,  the  title  of 
the  Act,  the  objects  to  be  accomplished,  the 
other  provisions  found  in  connection  with 
theae  under  especial  consideration,  the  provi- 
sions and  arrangement  of  the  statutes  which 
were  amended,  the  mode  in  which  the  embar- 
rassing words  were  introduced,  as  shown  by  the 
journals  and  records,  the  history  of  the  tunes, 
and  especially  of  prior  legislation  upon  the 
same  general  subject,  may  all  be  considered.  - 
Meper  v.  Wettem  Gar  Co.  103  U.  8. 11, 13  (26 
L.  ed.  59);  United  Statu  v.  Vnian  Pm.  R  Go. 
91  U.  S.  73,79,83  (38  L.  ed.  234):  Sadflen  v.  . 
The  GoUector.'thv.&.SWM.^im^^^nlQ 
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518);  make  v.  mtional  Bank,  90  U.  S.  23 
WaU.807,819(28L.  ed.  119).  Seealso /-YcWv. 
Oooding,\Q^  Mass.  810,313;  Coimnonwealt/t  y. 
Mutual  Redemption  flank,  4  Ailea.  18;  BU- 
brook  Y.  HoOrrook,  1  Pick.  2S0. 

Looking  at  tbe  statute  now  under  consider- 
atiou  (U.  S.  Stat.  1884,  chap.  121,  g  18)  in  this 
manner,  it  appears  that  it  was  not  the  desi^ 
of  Congress  to  include  fishing-vessels  witUin 
its  provisions.  Its  title  is,  "  An  Act  To  Re- 
move Certain  Burdens  on  the  American  Mer- 
chant Marine,  and  Encoun^  the  American 
Foreign  Trade,  and  For  Other  Purpoees." 
The  object  of  the  prior  legislation,  which  was 
amendra.  as  well  as  of  tbe  Act  in  question, 
was  to  promote  tbe  building  of  ships,  and  to 
encourage  persons  engaged  in  the  business  of 
navigation,  with  special  reference  to  the  for- 
eign carrying  trade;  so  that  American  vessels 
mlght-eiiter  mto  this  trade  In  competition  with 
foragD  vessels,  and  on  more  nearly  the  same 
terms.  See  Moore  y.  American  Trant.  Co.  65 
tJ.  S.  34  How.  1  (16  L.  ed.  674);  Walker  v. 
Wettem  Tran$.  Co.  70  U.  S.  8  Wall.  150  {18  L. 
ed.  173.  This  is  shown  by  the  whole  history 
of  the  legislation,  and  by  the  course  of  the  dis- 
cussions in  Congress.  'See  Cong.  Globe,  48tb 
Congress.  American  vessels  were  subject  to 
bardens  which  foreign  vessels  were  free  from, 
and  all  the  other  sectiona  of  tbe  statute  had 
reference  to  the  removal  of  such  burdens.  Sec- 
tion 18  was  not  in  tbe  original  bill  introduced 
in  tbe  House  of  Representatives,  but  it  is 
found  in  substance  in  a  bill  introduced  in  the 
Senate,  which  proceeded  concurrently  with 
that  in  tbe  House;  and  it  was  retained  in  the 
report  of  a  joint  committee  of  conference. 
Prior  statutes  nad  established  an  exemption  or 
limitation  of  responsibility  for  losses  by  lire, 
embe^ement,  and  otherwise;  but  they  did 
not  include  any  exemption  in  respect  to  debts; 
and  similar  limitations  existed  in  foreign  coun- 
tries. U.  S.  Stat.  1867.  chap.  48,  ti§  1-4;  U.  S. 
Rev.  Stat,  gg  428^-4384;  The  Scotland,  lOS  U.  S. 
24  (26  L.  ed.  1001);  Norwich  Go.  y.  Wright,  80 
U.  S.  18  Wall.  104  (30  L.  ed.  580);  7^  Bebeeea, 
Ware,  188.  A  simitar  statute  had  Jong  ex- 
isted in  Massachusetts.  Stat.  1818,  chap.  133; 
Rev.  Stat.  chap.  82,  g§  1-4.  Except  as  thus 
limited,  the  responsibility  of  joint  owners  of 
vessels  was  joint,  while  the  delectus  pertona- 
rum  of  a  partnership  did  not  exist,  idnce  one 
joint  owner  could  transfer  bis  share  in  the  vessel 
without  the  consent  of  tbe  others.  A  vessel  en- 
gaged in  foreign  trade  is  liable  to  be  away  from 
home  for  long  periods  of  time,  under  the  control 
of  agents.  Section  18  sought  to  place  the  owners 
of  such  vessels  more  nearly  on  the  footing  of 
stockholders  in  a  corporation,  in  order  that  men 
of  wealth  might  be  encouraged  to  invest  in 
ships.  Congress  wasnot,  however,  at  tblstime, 
dealing  with  fishing-vessels,  but  with  vessels  en- 
gaged m  foreign  commerce.  Tbemerchant  ship- 
ping is  treated  as  a  subject  distinct  from  the 
fisheries  in  legislation, in  decisions  of  the  courts, 
andin text-books.  U.  S.  Rev.  Stat,  titles  48-58; 
WaitY,  GibbsA  Pick. 298;  The  Boat  fhraUov), 
Ware,  21;  Taber  v.  United  Statee,  1  Story,  C. 
Ct.  1,  6,  7;  The  Tliree  Brothert.  1  Ctell.  142; 
Abb.  Sblp.  6Dei,  60«. 

Section  18  appears  to  have  been  intended  to 
relate  to  the  same  common  object  with  the 
rest  of  tbe  statute,  and  does  not  extend  tbe 
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limitation  of  responsibility  to  owners  of  flstainjE 
vessels;  and  tbe  common-law  liability  of  socl 
owners  remains. 
StreeptionM  overruled. 

Since  the  decision  of  this  case  tbe  attentkn 
of  the  court  has  been  called  to  U.  S.  Stat.  1884^ 
chap.  421 ,  §  4,  extending  the  provisions  of  U. 
S.Stat.  1884, chap.  121,  ^  18,  to  all  seasocDS 
vessels.  While  this  does  not  affect  tbe  liahOii; 
of  tbe  defendant  in  the  present  case,  it  cmi- 
firms  tbe  construction  pat  by  the  court  upoa 
Stat.  1684,  chap.  121,  §18. 


Edward  P.  SHAW 

V. 

Frederic  A.  8HXOWAY  and  Trustee. 

1.  An  instrument  dated  June  10, 
whereby  defendant,  in  consideratioa 
of  a  sum  of  money  advanced  by  plain- 
tiff npoD  his  note  of  even  date  at  four 
mootD8,conaitfnsto  plaintiff  for  sale^u 
security  for  said  note  and  any  contrarti: 
of  defendant  payable  to  plaintiff's  or 
der,  certain  personal  property  therein 
mentioned,  and  proceeds  of  sales  there- 
of, to  be  delivered  on  demajad  of  plain- 
tiff,— is  a  mere  power  of  aa.l«.  with 
an  a^^reement  to  deliver  the  property  oa 
demand,  or  the  proceeds  in  case  of  sale. 

2.  Such  note*  and  new  notes  for  the  un- 
paid balance  thereof,  matariog'  more 
than  six  years  prior  to  the  oommence- 
ment  of  an  action  thereon,  are  barred 
by  the  Statate  of  laadtatlcms. 

8.  A  separate  collateral  afireeiuent  to  dp- 
h'ver,  on  demand,  certain  property  as 
security,  by  implication  requires  a*  de- 
mand witUn  the  contbHtanea  of  lefcal 
liability  npon  the  debt. 

(BBsez  Filed  January  8,  IWU . 

ON  defendant's  exceptions.  8uHained. 
Writs  issued  October  8, 1886.  First  count 
of  declaration  alleges  that  defendant  has  cne- 
vcrted  to  his  own  use  certain  goods  and  chat- 
tels mentioned,  beingthepropertyof  the  phun- 
tiff.  Second  count  alleges  that  defendant  made 
and  delivered  the  following  agreement,  viz.: 

Newburyport,  June  10,  18TBL 
I,  Frederic  A.  Silloway,  in  consideratioa 
of  the  receipt  of  $324  on  my  note  of  this  date, 
payable  to  Edwud  P.  Shaw,  or  to  hia  order, 
in  four  months  from  date,  herewith  consiga 
for  sale  to  Edward  P.  Shaw  the  followins 
merchandise,  to  wit,  tbe  property  in  question, 
and  as  security  for  tbe  payibent  of  said  note 
and  all  contracts  due  from  me  payiMe  to  tbe 
order  of  said  E.  P.  Shaw,  and  tbe  proceeds  U 
all  sales  of  merchandise  herewith  consigned, 
and  to  satisf  V  full  payment  of  all  contradssaid 
Shaw  ma^  hold  agmnst  me,  payable  to  fen 
order,  which  I  will  deliver  on  demand  of  said 
E.  P.  Shaw.  F.  A.  Sflloway, 

By  Amos  Noyes,  his  Attorney. 

That  there  is  now  due  to  plaintiff,  from  de- 


Shaw  t. 
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maty  ootes  to  the  order  of  plaintiff  for  |89, 
dattd  October  12,  1878,  at  four  months, 
ipon  each  of  which  there  is  indorsed  $12.50,  of 
late  Aueust  1,  IS83;  that  defendant  has  re- 
wed  to  aeliver  to  plaintiff  said  goods  and  chat- 
eK  or  any  of  them,  although  frequently  re- 
pi^ited  so  to  do,  and  within  six  years  last  past 
as  ill^allT  converted  satd  gooas  to  his  owo 
■e.  wbereby  the  plaintiff  has  lost  his  security 
'i)T  the  peynicnt  of  said  notes. 

To  the  first  count  defendant  pleaded  ^neral 
lenial  and  Statute  of  Limitations;  to  the  second 
le  demurred  on  the  ground  that  the  matters 
hereia  coolained  are  not  siifQcient  to  const!- 
nie  a  cause  of  action,  and,  also  answering 
itid  second  count,  the  defendant  pleaded  gen- 
nl  denial.  Statute  of  Limitations,  and  former 
idjudicstion  and  judgment  upon  said  notes. 

Demorter  OTerrulod;  defendant  appealed. 
4cUoii  tried  hy  court  without  a  jury. 

Tbe  plaintiiTR  evidence  tended  to  show  that, 
)Q  June  10, 1878,  tbe  defendant  made  and  de- 
Siered  to  the  {rfaintiS  a  promi-ssory  note,  pny- 
lUe  ID  four  months  to  tbe  plaintiff  or  his  order, 
for  |S84;  and  executed  and  delivered  at  the 
nme  lime,  to  the  plaintiff,  the  instrument  set 
knb  in  tbe  declaration.  The  chattels  enume- 
rated in  said  instrument  were  then  lu  tbe  de- 
Inidant's  possession  and  continued  always  in 
Us  possession  up  to  the  time  of  tbe  trial. 
When  tbe  oute  of  June  10, 1878,  became  due, 
Ae  defendant  paid  a  part  of  it,  and  gave  for 
the  bslance  tbe  two  notes  mentioned  in  the 
declaration.  Tbe  defendant  proved  that  the 
plaintiff  brought  an  action  against  the  defend- 
ant inthe  Superior  Court  for  the  County  of  Es- 
vx,  wherein  be  declared  upon  said  last-men- 
tioD«l  notes.  The  answer  in  said  suit  was  a 
(eneral  deniarand  the  Statute  of  Limitations, 
■ad  farther,  that  the  iDdorsemeotson  tbe  notes 
«ae  Dot  by  authority  of  the  defendant  therein, 
and  that,  after  bearing,  a  verdict  and  judg- 
nentfor  the  defendant  was  rendered.  Neither 
r«rt7  hitmduced  any  evidence  showing  upon 
*bat  ^und  this  verdict  was  rendered. 

Tbe  plaintiff  testified  said  last-mentioned 
note  bad  not  been  paid;  that  he  made  a  de- 
■nod  upon  the  defendant  for  tbe  goods  enu- 
twrated  in  the  instrument  of  June  10, 1678,  in 
October,  1886.  This  testimony  was  not  con- 
tradicted or  oonbvlled.  The  a>urt  found,  us  a 
fact,  that  the  demand  of  October,  1886,  was 
^thiD  a  reasonable  time;  and  ruleij  that  the 
Statute  of  Limitations  was  not  a  bar  to  this 
Kliaa:  to  which  ruling  tbe.  defendant  duly  ex- 
cepted. 

The  defendant  aaked  the  court  to  rale: 

1  There  is  no  evidence  of  a  conTcrrion,  and 
'or  tbat  reason  there  must  be  a  finding  for  de- 
wrfmt  on  the  first  count. 

S.  Tbe  action  cannot  be  maintained  on  the  < 
evidence  on  either  coimt.  I 

t-  The  Statute  of  Limitations  la  abar  to  tbis 

i  The  evidence  and  writ  showing  that  no 
wmand  was  made  for  the  goods  described  in 
*t  writing  dated  July  10,  1878,  until  after 
more  than  six  years  from  its  date,  and  no  ac- 1 
^  brought  uotil  after  six  years  from  its  date,  i 
'Ms  acHon  is  barred. 

5.  The  writing  of  July  10. 1878,  does  not  se- 
^re  the  payment  of  the  two  notes  of  October 


But  the  court  ruled  that  the  action  could  be 
maintained,  and  declined  to  make  the  rulings 
requested,  except  tbe  first,  and  found  for  the 
defendant  on  the  first  count,  and  for  the  plain- 
tiff on  the  second  count  for  value  of  the  prop- 
erty at  time  of  the  demand. 

To  all  of  which  rulings  and  refusals  to  rule, 
defendant  dnlv  excepted. 

Mr.  WilllMB  H.  Moody,  for  defendant: 

I.  The  contract  upon  which  the  plaintiff 
counted  in  bis  second  count  was  dated  June 
10,  1878,  and  this  action  was  begun  October 
8.  1886. 

The  goods  enumerated  In  the  schedule  were 
"consigned  for  sale"  to  the  plaintiff,  and  their 
place  of  stomge  was  designated.  The  plain- 
tiff's right  to  a  special  property  in  them  was 
complete.  There  was  no  provision  that  the 
defendant  should  retain  the  goods  until  a  de- 
mand. Tbe  agreement  to  deliver  on  demand 
was  inconsistent  with  the  other  provisions  of 
the  contract,  was  unnecessary,  meaningless, 
and  did  not  create  any  contingency  upon  which 
the  plalniiff's  rights  depended.  The  statute 
therefore  began  to  run  from  the  date  of  tbe 
contract. 

Assuming,  however,  tbat  a  demand  was  a 
condition  to  tbe  plaintiff's  rigbt  of  action,  and 
tbat  the  statute  ran  from  tbe  date  of  tbe  de- 
mand, stiil  the  demand  (October,  1886)  was 
eight  years  and  four  months  from  the  date  of 
the  contract,  and  was  too  late. 

Where  a  demand  is  a  condition  precedent  to 
the  right  of  action,  the  demand  nlust  ordina- 
rily be  made  within  six  years  from  the  date  of 
the  contract. 

Codmati  v.  Ro^iera,  10  Pick.  112;  Pitttburgh 
A  C.  R.  Co.  V.  Byfvi,  82  Pa.  22;  Morriwn  v. 
MnUin,  84  Pa.  12;  Sltinet  v.  Eram,  66  Pa. 
195;  Palmer  v.  Palmer,  86  Mich.  487;  Stanton 
V.  mnton,  87  Vt.  411;  ThraU  v.  Mead,  40  Vt. 
640;  Stafford  V.  Rifhardatm,  15  Wend.  803. 

Where,  however,  the  contract  shows  that 
the  parties  intend,  or  the  subject-matter  neces- 
sitates, a  delay  in  the  demand  kself,  the  de- 
mand need  not  be  made  within  six  years. 

Emmons  v.  Ilayward,  6  Cush.  601;  Sianton 
V.  Stanton,  tupra. 

The  excepuon  suggeated  In  Codman  t.  Ro- 
ffer»,  fupra,  does  not  apply  to  tbe  case  at  bar. 
Here  no  cause  for  delay  was  shown.  It  Is  true 
that  it  baa  been  found,  as  a  fact,  that  the  de- 
mand was  within  a  reasonable  time,  hut  tbe 
whole  evidence  is  reported,  and  it  Is  submitted 
that  there  was  no  evidence  to  warrant  such  a 
finding. 

n.  It  is  impossible  to'reason  satisfactorily  on 
the  proper  constraction  of  this  obscure  instru- 
ment. 

The  only  "contracts  payable  to  Edward  P, 
Shaw  or  to  his  order,"  or  "contracts  which 
Raid  Shaw  may  hold,"  were  two  notes  made 
subsequently  to  tbe  date  of  tbe  instrument;  and 
on  these  notes  the  defendant  heretofore  has 
had  final  judgment.  On  the  ground  that 
the  instrument  did  not  purport  to  secure  con- 
tracts afterward  made,  or  contracts  extin- 
guished by  judgment,  the  defendant  submits 
that  the  second  and  fifth  requests  should  have 
been  granted. 
Mr.  Amos  Noyes,  for  plaintiff: 
1.  The  goods  and  chattelsdescribed  In  thedec- 
laratlon  are  and  were  tbe  property  of  the  d^ 
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fendant.  The  defendant  owes  ihe  plainliff  a 
debt,  founded  upon  contract,  of  more  tban 
$159.  Plaintiff  avers  tbat  the  debt  of  defend- 
ant to  bim  bas  not  been  paid,  and  tbat  tbe 
goods  and  chattels  hare  not  been  deliTered, 
although  a  demand  was  made  within  six  years 
of  tbe  time  of  brin^n^  tbe  action;  and  avers 
that  defendant  owes  him,  by  reason  of  breach 
of  said  agreement,  tbe  sum  of  $238.44. 

II.  The  form  of  action  comes-under  tbe  bead 
of  trespass  on  tbe  case  at  common  law;  and 
hence  by  Pub.  Stat.  chap.  167,  ^  I,  it  is  proper- 
ly included  under  actions  of  tort. 

It  bas  been  held  that  an  action  of  case  win 
He  where  a  person  or  corporation  fails  to  de* 
lirer  goods  or  stock  not  acknowledged  to  be 
then  toe  property  of  the  person  asking  for  it. 

Bex -v.  Bank  of  England,  2  Doug.  524;  Oray 
V.  Portland  Bank,  S  Mass.  864;  HvMey  t.  Man- 
vfacturera  <£  H.  Bank,  10  Pick.  416;  Bu»h  v. 
Canfield,  2  Conn.  487. 

III.  Ot  the  exceptions,  it  is  said  that  tbe  action 
cannot  be  maintained  on  tbe  evidence.  This 
seems  like  a  general  demurrer  to  tbe  evidence. 
But  no  objeciioD  was  entered  at  trial,  or  ap- 
pears in  the  exception,  as  to  the  competency  or 
admissibility  of  any  piece  of  evidence.  It  was 
admitted  without  objection,  and  its  admlssibil- 
itv.  cannot  now  be  objected  to  (Petenon  v. 
Jiarnutn,  131  Mass.  476);  nor  can  it  be  said  that 
Ihe  decision  of  tbe  superior  court  in  an  action 
of  contract  upon  the  two  notes  conflicts  with 
and  nullifies  the  evidence  in  this  ease.  No  pre- 
sumption of  their  illegality,  or  of  their  pay- 
ment, or  recoupment,  can  have  arisen  in  that 
suit;  for  tbe  reason  that  these  issues  were  not 
made  by  the  pleadings.  The  defense  of  pay- 
ment, or  illegality,  or  recoupment,  or  set-off 
etc.,  must  be  speciallir  pleaaed,  and  Is  not 
raised  bv  a  general  denial. 

Granger  v.  Iltlty.  2  Gray,  521;  Jiwp  v.  Orif- 
Jin,  a  Allen,  1;  Parker  v.  Li»oHi,  11  Gray,  868; 
Bruce  v.  Mathetei,  101  Mass.  64;  Stanly  v. 
MeKinzer,  7  Lea,  ^4. 

IV.  The  cause  of  action  Is  a  failure  to  deliv- 
er goods  as  agreed.  The  notes  merely  show 
that  the  debt  arose  by  contract,  and  Is  one  for 
which  the  agreement  is  collateral  secniritj.  It 
is  an  agreement  to  deliver  goods  belongmg  to 
defendant,  on  demand  of  plaintiff,  ana  mean- 
while to  hold  them  for  him  as  security  till  he 
demands,  and  this  demand  was  in  October, 
1886.  Tbe  Statute  of  Limitations  of  action  on 
such  contracts  b^;ins  to  run  from  the  time  of 
demand. 

Wood,  Lim.  Act.  266,  257;  Bretesttr  v.  Ho 
hart,  16  Pick.  807;  Sfan^  v.  Stanton,  37  Vt. 
411;  Branch  v.  Dawmn,  33  Minn.  899;  Scott  v. 
United  State*,  18  Ct.  CI.  1;  Iney  v.  Oiwrw,  28 
Ala.  641;  Stevens  v.  Adame,  45  Me.  611. 

As  to  tbe  objecticn  tbat  tbe  demand  was  not 
made  in  a  reasonable  time;  There  are  numer- 
ous decisions  in  wbidi  It  has  been  held,  in  con- 
tracts similar  in  principle  to  this,  that  a  delay 
much  longer  than  the  statutory  period  of  six 
Tears  was  allowable.  Thus,  in  a  note  payable 
in  wood,  demand  was  not  made  for  twelve 
yeara. 

Stanton  V.  Stantdn.  37  Vt.  411;  FrenOi  v. 
MerrUl,  182  Mass.  637. 

And  In  a  note  payable  on  a  contingency,  de- 
mand ten  years  after  date  was  held  suffldent. 
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Jameson  v.  Jammon,  73  Mo.  640.  See  ak 
Eran»v.  Hardeman,  15  Tex.  480. 

No  absolute  presumption  of  payment  iriHi 
from  taking  a  new  note  for  an  old  one;  thai  ii 
a  question  of  fact  rather  than  law,  and  \m 
been  found  against  defendant. 

2  Pais.  Cont  137,  note  o;  Cadit  Bank  v 
Slerwnont,  34  Ohio,  142;  ButttY.  Dean,  2  Met 
76;  Parham  Sneinff  Maekine  Co.  t.  BroA,  lU 
Mass.  195. 

The  fact  that  a  presumption  of  paymeol 
would  deprive  the  creditor,  taking  the  note,  d 
soine  substantial  securi^,  such  aa  a  nwrtga^ 
puaraDty,  or  tbe  like,  has  been  held  safflciai 

to  rebut  the  presumption  of  payment  1^  takii; 
a  new  note. 

Lavell  V.  WiUiamg,  125  Mass.  442;  ButU  t 
Dean,  2  Met.  76;  Appleton  v.  Parker,  15  Qnj. 
176;  Dodge  V.  Emermm,  181  Mass.  467. 

C.  AUen*  J.,  delivered  tbe  opinion  of  tb 
court: 

The  instrument  upon  wbich  this  actkui  » 
brought  is  not  clearly  expressed,  but  its  por- 
pose  and  meaning  seem  to  be  reasonably  two 
The  defendant  executed  his  proroissoiy  oott 
for  $224  to  the  plaintiff,  and.  on  the  sime  d*f , 
also  executed  and  delivered  to  Uie  plaiotiililv 
instrument,  reciting  the  receipt  of  $334  on 
note,  and  consigning  for  sale  to  the  pluntif 
tbe  personal  property  therein  mentioned,  si  k- 
curily  for  the  payment  of  the  note  and  of  aD 
contracts  due  from  him  and  payable  to  the 
plaintiff's  order.  The  property  in  qoestiaB 
consisted  chiefly  of  a  horse  and  vehicles.— «Tti- 
cles  wbich  would  naturally  be  used  by  tiie  per- 
son in  possession  of  them.  The  instmouat 
contained  a  promise  to  deliver  this  pn^erty  to 
the  plaintiff  on  demand,  litis  vhows  tint  ii 
was  not  Deceesarily  to  be  delivered  at  race, 
and  that  it  was  contemplated  that  the  defeod- 
ant  might  remain  in  possession  of  it  unti)  t  de- 
mand should  be  made.  It  must  aldo  hafr 
been  understood  that  the  defendant  might  him- 
self sell  part  of  the  property,  since  the  wonh 
"and  the  proceeds  of  all  saltt  or  merduodix 
herewith  consigned"  can  only  refer  to  ssles  I? 
the  defendaut. 

This  instrument  did  not  amount  to  a  moil 
gage.  There  are  no  words  in  it  which  import 
a  transfer  of  the  legal  title  to  the  plaintifl:  ami 
there  are  no  words  of  defeasance.  It  has  ben 
held  thut  a  bill  of  parcels  whidi  contains  i» 
words  of  defeasance,  and  which  is  intradfd 
merely  as  security,  if  accommnied  bydelivc^. 
is  at  most  only  a  pledge,  and  is  not  a  mortaace. 
T/mnpton  v.  Dolliver,  132  Masa.  108;  wSir 
V.  Staples,  5  Allen,  34;  Whittaker  v.  Sumatr. 
20  Pick.  398.  But  the  instrument  now  befor 
us  does  not  purport  to  convey  the  title;  it » 
merely  a  consignment  for  sale.  If  possoaiiB 
of  the  property  had  accompanied  the  detiror 
of  tbe  instrument,  the  transaction  would  ban 
been  a  pledge.  The  fact  tbat  possessioD  «M 
retained  by  the  defendant  did  not  have  tbe 
effect  to  make  the  instrument  a  mortgage.  Tbe 
instrument  therefore  is  merelya  power  of  ralf. 
with  an  agreement  to  deliver  the  propotf  oa 
demand,  or  the  proceeds  in  case  the  propem 
or  any  part  of  H  shoidd  be  sold  by  the  dnead- 
ant.  Meanwhile  he  was  to  keep  w  posmsn 
until  ademandbylhejilaintiff.  ItisaBSgne- 
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EBCBl  to  make  a  pledge  as  security  for  the  de- 
mand referred  to.  This  did  not  devest  the  de- 
fadaat'fi  title;  it  did  not  even  create  a  lien.  It 
would  not  authorize  the  plaintiff  to  take  poB- 
i«»OD  of  the  property  without  the  defendant's 
nmwot.  It  was  a  mere  executoty  ^wreement. 
The  property  misdit  have  been  sold  by  the  de- 
feodant,  or  attached  upon  a  writ  agauist  him. 
The  contract  mic^t  or  mi^ht  not  be  enforceable 
Id  «iuity,  accordingto  Ibe  circumstances.  City 
F.lM.  Co.  V.  Olmtted.  88  Conn.  476;  Beeman 
v.  Lottton.  37  Me.  543. 

When  the  defendaot'a  note  fell  due,  it  was 
partly  paid  in  cash,  and  new  notes  were  given 
lo  tbe  plaintiff  for  the  unpaid  balance.  These 
have  never  been  paid.  The  finding  of  the 
cooTt  neceaaarily  implies  that  these  notes  can- 
not be  deemed  to  have  been  taken  in  payment 
of  the  original  note,  in  such  a  sense  as  to  de- 
(troy  the  security  of  the  defendant's  agreement. 
But  tbe  new  notes,  as  well  as  the  original  note, 
an  DOW  barred  by  the  Statute  of  Limitations; 
tnd  in  action  brought  upon  them  was  defeated, 
■s  we  must  infer,  on  that  ground.  And  this 
vss  the  state  of  things  at  the  time  of  the  plain- 
dfTBdemand.nndertheagTeement.  Tbe  ques- 
tkx  therefore  is  whether  tbe  action  can  be 
miintained  upon  the  agreement,  after  tbe  debts 
lobe  secured  have  become  barred  by  the  Stat- 
vle  of  Limitations,  and  have  l>een  adjudged  to 
be  barred;  or  whether  the  agreement  falls  with 
Oe  lubt  to  enforce  the  debt. 

If  wire  is  an  actual  pledge,  and  the  debt  be- 
comes barred,  this  does  not  give  to  the  debtor 
a  nAt  to  reclaim  his  pledged  property. 

Tbe  debt  is  not  extingnisbed,  the  statute  only 
takes  away  the  remedy.  Hancock  v.  F^'anklin 
Jm.  Oa.  114  Mass.  156.  In  case  of  a  mortgage 
md  or  personal  estate,  the  security  is  not 
hal,  Oonni  tbe  debt  be  barred.  Thayer  v. 
mnn,  19  Pick.  5S5.  The  rule  is  the  same  where 
Ifcere  is  a  lien.  8pear»  v.  Hartley,  3  Esp.  81 ; 
Swt'MV.  8eott,2,B.& k.AA\^\ReBToomhead, 
1«  L.  J.  Q.  B.  D.  855.  And  in  New  York  it 
«8  been  held,  under  the  statutes  of  that  State, 
fliat  the  lien  of  a  judgment  is  not  lost,  although 
M  action  upon  tbe  judgment  is  barred.  WcUtrr- 
«iWY.  Wattorer,  14  N.  Y.  16.  And  there  ap- 
P«ra  to  be  no  good  reason  why  an  independent 
rollalertl  agreement,  given  by  way  of  guaranty 
or  other  security,  should  not  outlive  the  remedy 
opon  tbe  debt  which  it  was  given  to  secure,  un- 
«r  circumstances. 

It  ii,  however,  objected  in  the  present  case 
uattbedemand  was  made  too  late.   "The  ques- 
^basoften  arisen  elsewhere,  whether  a  court 
«Maw  can  properly  lav  down  a  general  rule, 
"at  where  a  demand  is  necessary,  as  prelimi- 
""7  to  the  bringing  of  an  action,  such  demand 
jnwt  be  nude  within  a  reasonable  time,  and 
wat.  by  analogy  to  the  Statute  of  Limitations, 
»x  years  ahoold  ordinarily  be  considered  as  a 
HWDBaUe  time.    Sucb  nile  baa  been  repudi- 
■M,nttkBstnot  acted  upon,  in  the  following 
ewM:  SototesY.  Kerriton,  2  Taunt.  838;  Thorpe 
T.  Comtbe.  8  Dowl.  &  R.  847;  Rliind  v.  Hynd- 
;Mn,54  Md.6S7;  Taylor  v.Witman,  8  Grant 
™.),  188;  OirardBank  v.  Penn  Twp.  Bank, 
Pa.  93.   It  has  been  adopted  in  tbe  follow- 
(Mes:   Pittsburff  A  C.  R.  Co.  v.  Byera.  83 
Morriam  v.  MuUin,  34  Pa.  13;  Rhirua 
J-.flUM,  86  Pa.  105;  Palmtr  v.  Poim^,  86 
487;  Atektaon,  T.-  d  8.  F.  R.  Co,  v. 


BurltTigham  Ttcp.  88  Kan.  628;  Thrall  v.  Mead, 
40  Vt.  540;  Keithlm  v.  Foster.  22  Ohio  St.  27; 
Jameson  v.  Jameaon,  73  Mo.  640;  Brown  v. 
Rutherfffrd.  43  L.  T.  N.  8.  659  ;  8.  C.  on  appeal, 
Re  Rutlutrford.  L.  R.  14  Ch.  Div.  687.  This 
question  has  not  been  determined  in  Massa- 
chmetta.  Codman  v.  Bogtra,  10  Pick,  112,  was 
a  case  In  equity,  and  the  doctrine  declared  was 
merely  the  ordinary  doctrine  of  laches  in  equity. 
See  also  Weaiem  If.  Tel.  Co.  v.  Caldwell,  2  New 
Eng.  Rep.  306, 141  Mass.  480,  494.  In  Emmont 
V.  Hayicard,  6  Cush.  501,  the  agreement  con- 
tained a  stipulation  that  tbe  demand  should 
not  be  made  until  the  plaintiffs,  who  were  as- 
signees under  an  assignment  for  the  benefit  of 
creditors,  should  make  up  their  accounts;  and 
they  were  prevented  from  doing  this,  until  the 
expiration  of  thirteen  years  from  the  date  of 
the  agreement,  by  reason  of  proceedlnss  in 
equity  instituted  against  them  by  the  defend- 
ant. Under  these  circumstances,  a  demand 
having  been  made  within  about  fourteen  months 
after  the  termination  of  the  suit  in  equity,  it 
was  held  that  tbe  defendant  could  not  be  al- 
lowed to  object  that  it  was  not  made  within  a 
reasonable  time.  In  French  v.  Merrill,  182 
Mass.  525,  it  was  held  that  an  ofQcer  who  held 
the  avails  of  property  sold  under  an  attachment 
could  not  be  allowed  to  object  that  a  demand 
made  upon  him  for  the  same,  by  the  party  en- 
titled thereto,  after  tbe  lapse  of  eleven  years, 
was  too  late,  as  the  funds  were  in  the  custody 
of  the  law,  whose  officer  he  was. 

We  have  no  occasion  to  determine  the  gen- 
eral question  here,  because  we  are  of  opinion 
that,  where,  as  in  the  present 'case,  there  is 
merely  a  separate  collateral  agreement  to  de- 
liver, on  demand,  certain  property  as  securi^ 
for  the  payment  of  an  existing  debt,  it  is 
not  a  just  or  reasonable  construction  of  such 
agreement  to  hold  that  adcmand  may  be  made 
upon  it  at  any  time,  however  remote,  and  al- 
though the  debt  to  be  secured  has  become 
barred  by  the  Statute  of  Limitations.  Other- 
wise the'  claim  might  continue  open  forever. 
It  is  not  to  be  supposed  that  such  was  tbe  in- 
tention of  the  parties.  It  is  true  that  no  cause 
of  action  Bccmes  until  a  demand,  and  that 
therefore  the  Statute  of  Limiiations  does 
not  begin  to  run  till  such  demand.  But  our 
decision  rests  on  the  ground  that  the  contract, 
by  implication,  requi^s  a  demand  within  the 
time  of  the  continuance  of  legal  liability  upoh 
the  debt,  and  that  a  demand  after  the  expiration 
of  that  time  is  too  late. 

deceptions  auttained. 


Josiah  A.  BRIOHAM  et  al.,  Exrs.  of  the  Es- 
tate of  Azubah  Brigham, 
e. 

Louis  J.  EL  WELL. 

1.  Income  of  the  real  estate  of  a  testa- 
tor, reeelTed  by  bis  executors,  under 
arrangement  with  the  devisee  that  they 
should  manage  tbe  property  for  the 
benefit  of  the  estate,  is  to  be  aeeotmt- 
ed  for  as  assets. 

2.  The  presumptioa  that  a  devisee  of 
land  who  enters  upon  it,  enters  under 
his  title  as  such,  may  be  overthrown. 
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8.  The  fact  that  he  is  devisee  does  not 
disqualify  bim  to  assent  to  ocenpaney 
of  the  land  by  the  ezecutorst  or  to 
occupy  with  his  coexecutor. 

4.  Whether  the  devisee  has  assented 
to  occupancy  by  the  executors  for 
the  benefit  of  the  estate  is  a  question 
of  fact. 

6.  Assent  by  the  devisee  to  such  occu- 
pancy prevents  him  from  claiming 
rents  and  profits,  and  leaves  them  assets. 

6.  An  executor  occupying  real  estate 
of  his  testator  may  account  for  the 
income  thereof,  by  charging  himself 
■with  a  proper  sum  as  rents  and  profits, 
in  which  case  the  products  of  the  land 
belong  to  him  personally;  but  if  he 
choose  to  regard  himself  as  bailiff, 
charging  himself  with  such  receipts 
and  produota.  the  products  belong  to 
him  as  executor. 

(Worcester  Filed  Januarr  6,  1888.) 

ON  defendant's  exceptions.  OoerruUd. 
This  was  an  action  of  tort  to  recover  ihe 
value  of  certain  hay  and  cider  alleged  to  be  the 

Eroperty  of  the  plaintiffs  as  executors,  and  to 
ave  been  converted  to  his  own  use  by  the  de- 
fendant. Defendant,  who  was  deputy  eheriflE, 
denied  that  the  property  alleged, to  have  been 
coBTerted  was  the  property  of  the  plaintiffs, 
and  alleged  the  same  to  be  the  general  prop- 
erty of  plaintiff  Josiah  A.  Brighsm;  denied 
also  the  coDversiOD,  and  qualified  under  his 
writ  and  attachments.  The  evidence  showed 
that  the  plaintiffs  were  executors  of  the  will 
of  Azubah  Brigham.  who  died  December 
6, 1888.  seised  of  a  farm;  that  Josiah  A.  Brig- 
ham  was  also  sole  devisee  under  said  will,  and 
lived  on  the  farm;  that  a  portion  of  the  stock 
OD  the  farm  was  sold  off  by  the  executors ; 
that,  by  arrangement  between  the  plaintiffs, 
the  farm  was  to  be  managed  tbe  following 
year  for  the  benefit  of  the  estate,  an  account 
kept  and  rendered;  that  certain  young  stock 
was  retained  on  the  farm,  the  cornfields  let 
out  to  be  planted  on  shares,  the  hay  and  fruit 
of  1884  gathered  by  hiring  the  work  done; 
that  tbe  fruit  was  made  into  cider,  wfaicb, 
with  the  hay,  was  tbe  propeily  in  question  in 
this  action;  and  that  an  account  was  rendered 
to  the  probate  court  of  the  products  of  the 
farm. 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  rule  (1)  that  there  was  no 
evidence  to  go  to  the  jury,  which  would  war- 
rant them  in  finding  tlial  the  property  in  ques- 
tion belonged  to  the  plaintiffs,  and  that  the 
plaintiffs,  upon  ail  the  evidence,  could  not  re- 
cover; (2)  that  the  parties  who  were  alleged  to 
have  made  the  arrangement  were  not  compe- 
tent to  make  such  an  arrangement  or  agree- 
ment as  would  make  the  prMuels  of  the  farm 
in  1884  the  property  of  the  executors,— tbe  said 
Josiah  A.  being's  necessary  party  on  each  side 
of  the  same. 

The  court  declined  so  to  rule,  and  submitted 
to  the  jury  the  following  question:  On  or 
about  January  1,  1884,  was  it  arranged  and 
agreed  by  and  between  the  execntors  and  Jo- 
siah A.  Brigham,  as  sole  devisee  of  tbe  farm, 
that  the  executors  should  use,  occupy,  and 
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carry  on  the  farm;  and  that  the  executors  da 
ing  such  use  and  occupation  should  take  il 
entire  proceeds  of  the  farm,  including  the  hi 
and  cider  in  suit;  and  that  the  same  shoni 
belong  to  tbe  estate,  and  be  accounted  for  ( 
assets  thereof?— and  did  tbe  executors  m 
occupy,  and  carry  on  tbe  same  under  me 
agreement  and  ammffiment?  To  tliis  qnestia 
the  jury  answered,  "Yes."  Questumsaslott 
value  of  the  property  were  also  sabmitled  tn 
answered. 

Thereupon  the  court  directed  tbe  jury  to  fio 
a  verdict  for  tbe  plaintifs  for  tiie  amount  a 
the  value  so  found,  and  intraest;  and  a  verdii 
was  so  rendered. 

To  said  refusals  to  rule,  and  to  said  raliBi 
and  directions,  the  defendant  duly  excepted 

J/e8#r«.  Kent  &  Dew^,  for  defendant: 

The  plaintiff  Josiah  A.  Brigham.  in  his  pti 
sonal  capacity,  at  the  time  of  the  attacbmeoi 
was  tbe  owner  of  the  bay  and  cider  attacbed 
which  were  the  product  of  tbe  farm  in  ISSI 
unless  they  became  the  property  of  the  execi 
tors  by  virtue  of  some  contract  or  agreemeo 
between  said  Josiah  A.  Brigliam  and  tbe  ei 
ecutors,  to  wit,  said  Josiah  A.  and  Willito 
Curtis.  The  property  attached  was  the  prodtic 
of  tbe  farm  after  the  death  of  tbe  testator,  aiH 
the  estate  has  never  beeu  sold  for  payment  c: 
debts. 

Brooki  V.  Jaekeon.  125  Mass.  ^Hfl,  and  caad, 
cited;  Almy  v.  Orapo,  100  Mass.  218. 

Tlwre  is  nolJbing  in  tbe  evidence  that  abowi 
any  conrideration  for  the  transfer;  nor  is  Hmh 
any  evidence  of  any  delivery,  actual  or  coo 
Btructive,  of  the  property.  The  transactioii 
would  be  nothing  more  than  a  ^ift  without  dd 
liverv,  and  for  want  of  delivery  it  would  be  vom| 
for  fVand  against  creditors.  If  tbe  parties  iti 
tempted  to  make  a  lease  of  the  premises,  the  co&i 
tract  would  be  void  forwant  of  parties,  ]□  thfl 
absence  of  (Statute  provision,  like  21  and  22  Vict  I 
chap.  85,  g  21,  no  such  transfer  could  be  nade-j 
Curtis,  the  other  executor,  could  not  •rtj 
as  the  agent  of  his  coexecutor  (T^rarrj 
V.  HaTdy.  9  AI.  &  W.  770);  if  be  could; 
t^B  same  difficulty  would  arise,  that  Bri^-j 
ham,  through  his  agent,  was  conttadiog 
with  himself  in  acquiring  the  property.  Tbr 
cases  in  this  Commonwealth  which  treat  of  tbcl 
rights  of  parties  to  the  products  of  real  otatfl 
of  a  deceased  person,  aeal  only  with  tbe  sob-! 
ject  of  the  liability  of  the  executor  or  Ihe  adiiiiD-| 
istrntor,  under  the  peculiar  circnmstsDoes  in; 
which  they  have  received  those  products,  tosri 
count  for  them. 

Stearna  v.  Steam*,  1  Pick.  158;  Ntwtoni  t.i 
SteUnm,  9  Met.  640;  Pnlmerv.  PiUmtr,  ISGnr,: 
320;  Toiclev.  5wa*y,  106  MaM.  107;  (Mer: 
Arrinffttm,  116Mass.552:Br(wjfc»v.7af*»n,i»ij 
Almj/  V.  Crnpo,  mpra;  Choate  v.  Jaeebt,  lUi 
Mass.  297.  I 

Mr,  F.  P.  Goulding,  for  plainliffis:  j 

There  was  evidence  to  warrant  tbe  fiodii^i 
tbat  it  was  arranged,  or  agreed  between  iiK> 
plaintiffs  and  the  sole  devisee  of  tbe  farm,  that  I 
the  former  should  occupy  the  farm,  and  acconoi 
for  the  rente  and  profits  for  the  benefit  of  the: 
estate;  and  that  thev  did  so  occupy  it  througb 
tbe  year  1884,  and  aid  keep  and  render  an  tf- 
count,  as  executors,  of  rents  and  protits.  Tbf 
question  is  wheUier  the  executors,  with  the  coo-  ■ 
sent  of  the  party  la  Joterest,  were  occupyio?  i 
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ibe  &tnn  for  the  benefit  of  the  estate.  If  so 
Ukt  were  chargeable,  as  executors,  with  the 
RfrtB  and  profits,  and.  as  a  consequence,  bad 
ttlle  (o  tbem.  A  similar  relation  existed  in 
OtnnM  T.  Stearna,  1  Pick.  157,  the  administra- 
tora  beiiig  two  of  the  heirs  at  law  of  the  intes- 
tatb  The  statutes  assume  that  the  executor  or 
idraioistrator  may  sometimes,  by  acquiescence 
of  the  heir  or  devisees,  receive  the  rents  and 
profits  of  the  real  estate  for  the  benefit  of  the 
estate,  and  deal  with  the  amount  with  which 
faeiBctaarsed. 

Stat  1TO9.  chap.  11,  S  3;  Rev.  Stat  chap.  87, 
S  6;  G€n.  Stat.  chap.  98,  g  8;  Pub.  Stat  chap. 
144,  g  5;  Edwards  v.  Ela,  6  Allen.  87;  Adami 
T.  Pidmer,  8  Gray,  338;  Choate  v.  Arri»gton, 
116  Hasa.  562;  Brooks  v.  Jackson.  125  Mass. 
307;  Atmg  v.  Orapo,  100  Mass.  218.  220. 

The  very  case  provided  for  by  the  statute  is 
made  by  the  facts.  The  only  party  in  interest, 
except  the  executors,  was  Josiah  A.  Brigham, 
the  devisee.  His  filing  the  account  coutaining 
the  durge  for  income  constituted  an  assent  to 
it.  If  the  plaintiffs  actually  occupied  the  real 
edate  under  such  an  arrangement,  the  income 
vas  their  propertpr  as  against  any  attaching 
creditor  of  the  devisee. 

W.  Allen,  J.,  delivered  the  opinion  of  the 
court: 

The  jnry  found  that  the  bay  and  cider  were 
p*odHced  by  the  plaintiffs  from  the  farm,  while 
tlKT carried  it  on  as  executors,  under  an  arrange- 
oKot  with  the  devisee  that  they  should  carry 
it  00,  and  take  the  proceeds,  and  account  for 
tbem  as  assets.  Income  of  the  real  estate  of 
itotstorao  received  by  bis  executors  is  assets 
tH  his  estate.  Pub.  Stat  chap.  144,  §  5; 
Sttarns  v.  Stearns,  1  Pick.  157;  Palmer  v.  Pal- 
BUT,  18  Gray,  826;  C/ioate  v.  Arrington,  116 
TAm.  652;  EWworris  v.  Ela,  5  Allen,  87;  Brooks 
V.  Jackson,  125  Maas.  807;  Adams  v.  Palmer,  6 
Gray,  338;  Nemetmb  v.  iXdMns,  &  Met.  540; 
i'mjT.  CVap9, 100  Mass.  318;  TowleY Bootes, 
mSlass.  100. 

The  direct  question  is  whether  the  property 
intbe  hay  and  cider  was  In  the  plaintiffs  as 
«ecotors:  and  that  involves  two  questions: 
Aether  the  fact  that  one  of  the  executors  was 
slw.tbe  sole  devisee  of  the  land  prevented  the 
eiecutois  from  occupying  it  for  the  benefit  of 
tbe  estate,  with  the  assent  of  the  devisee,  so  as 
Ubediar^ble  with  the  income;  and  whether, 
if  they  did  so  occupy  the  farm,  its  produce, 
while  it  was  carried  on  by  the  plaintiffs,belong- 
«d  to  tbem  in  their  represeutatlTe.  and  not  in 
their  persona],  capacity. 

1.  The  presumption  that  a  devisee  of  land, 
*bo  enters  upon  it,  enters  under  his  title  as  dcv- 
Bee,  may  be  overthrown.  He  may  enter  un- 
w  another  title,  and  occupy  in  another  char- 
acter than  that  of  devisee.  If  he  is  also  sole 
Mecntor,  it  would  seem  that  he  would  have  the 
pover  to  occupy  as  executor  for  the  benefit  of 
tbe  estate.  What  would  constitute  or  prove 
roeb  an  occupancy,  so  as  to  make  the  rents  and 
proflta  assets,  is  a  very  different  question  from 
that  of  the  power  to  so  occupy.  \a  Neiecomh 
J.  Sidinnt,  supra,  it  was  held  tiat  taking  notes 
lortent  to  himself  as  executor,  did  not,  of  itself, 
nuke  tbem  ass^s.  and  estop  him  to  show  in 
wbat  capacity  he  occupied;  but  it  would  seem 
that  duffging  himself  with  the  rents  and  profits 


I  in  his  account  would  show  that  he  received 
'  and  held  them  as  assets.  The  fact  that  the  sole 
executor  and  devisee  occupied  as  executor,  and 
not  86  devisee,  may  be  difficult  of  proof,  but  it 
is  not  impossible.  But  when  the  devisee  is  also 
one  of  two  executors,  there  is  no  difficulty. 
Whether  the  two  occupied  the  real  estate,  and 
took  the  rents  and  profits,  is  a  question  of  fact 
easily  susceptible  of  proof.  Whether  tbe  dev- 
isee assented  to  their  occupancy  as  executors, 
for  tbe  benefit  of  their  estate.  Is  also  a  question 
oE  fact.  The  fact  that  he  is  the  devisee  of  the 
land  does  not  take  from  him  his  capacity  to  as- 
sent to  the  occupancy  by  tbe  executors,  or  to 
occupy  with  his  coexecutor.  There  is  no 
question  of  contract  or  of  estate  in  the  land. 
The  rents  and  profits  come  from  tbe  actual  oc- 
cupancy by  the  executors,  and  the  assent  to 
such  occupancy  by  the  devisee  prevents  him 
from  claiming  them,  and  leaves  them  assets  of 
theestate.  l^elurY havefound that theexecu- 
tors  carried  on  Vbe  farm  tot  the  purpose  of  tak- 
ing the  proceeds,  and  accounting  for  them  as 
assets.  Tbe  assent  of  the  devisee  is  not  left  to 
be  implied  from  tbe  fact  he  was  one  of  the 
executors  who  so  occupied,  but  it  is  found  that 
it  was  expressly  given;  tbe  executors  are  there- 
fore bound  to  account  for  income  aa  assets. 

2.  As  Brigham  and  Curtis  carried  on  the 
farm  jointly,  the  products  in  question — ^hay  and 
cider  made  by  them  from  the  produce  of  the 
farm — belongied  to  both  of  them,  and  not  to 
either  one  alone.  To  maintain  this  action  they 
must  show  that  it  belonged  to  the  estate  of 
their  testator;  that  is,  that  it  belonged  to  tbem 
in  their  representative,  and  not  in  their  personal, 
capacity.  The  statute  is:  "If  the  reaX  estate 
has  been  used  or  occupied  by  an  executor  or 
administrator,  he  shall  account  for  the  income 
thereof  as  ordered  by  the  probate  court."  Pub. 
Stat.  chap.  144,  S  6.  Stat.  1789,  chap.  2,  reads 
as  follows:  "When  a  dispute  shall  arise  re- 
specting the  occupancy,  use,  and  improvement 
of  real  estate  in  the  hands  of  the  executor  or  ad- 
ministrator, and  the  quantum  he  ought  to  credit 
in  his  account  Uierefor,"  etc.,  an  executor  can 
account  for  the  income  of  retd  estate  which  he 
has  occupied,  by  charging  himself  with  a  proper 
sum  as  rents  and  profits,  or  by  charging  bmi- 
self  with  the  net  receipts  and  prodticts  from  it, 
and  the  statute  includes  either  mode  of  account- 
ing. An  executor  may  himself  use  the  real  es- 
tate, living  in  the  hout^e,  or  carrying  on  the 
farm  for  bis  own  use,  as  if  tenant,  in  wliich 
case  he  would  account  for  the  income  by  charge 
ing  himself  with  the  use  and  occupation;  or  he 
may  occupy  it  as  if  bailiff,  collecting  rents 
from  tenants,  or  carrving  on  the  farm  for  tbe 
estate,  in  which  case  he  would  account  for  the 
income  by  charging  himself  with  the  rents  and 
products  received.  In  the  former  case  the  pro- 
duce of  the  farm  would  belong  to  him  person- 
ally, in  the  latter  it  would  belong  to  him  as 
executor.  Whether  a  particular  occupancy  is 
of  the  one  chnracter  or  the  other  is  an  inier- 
ence  from  the  particular  facts  affecting  it.  In 
this  case  it  is  found,  as  a  fact,  that  the  farm 
was  carried  on  for  the  estate  of  the  testator, 
and  with  the  intent  and  purpose  that  the  pro- 
ceeds should  belong  to  tbe  estate.  The  evi- 
draice  shows  that  the  particular  reason  for  doing 
this  was  to  benefit  the  personal  property  of  the 
estate, — to  increase  tbe  value  of  the  stock  upon 
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the  farm  by  keeping  it,  upon  the  produce  of  the 
farm,  for  a  better  market. 

It  ii*  inconsifiteiit  with  this  to  regard  the 
produce  of  the  farm  as  belonging  to  the  exec- 
utors personally,  to  be  removed  from  the 
farm  by  tliem  or  their  creditors  at  pleasure. 
The  coDversion  by  Ae  defendant  was  in  the  { 
month  of  January;  the  property  conTcrted  was ; 
products  of  the  farm,  remaining  upon  it,  which  i 
had  been  produced  and  was  held  by  the  plain-  j 
tiffs  as  executors.    If  on  that  da^  they  had 
vacated  their  office,  and  an  administrator  had  | 
been  appointed  in  Uieir  place,  we  eannoi  doubt ' 
that  Uie  property  in  such  products  of  the  farm, : 
aa  well  aa  in  the  stock  upon  it,  held  by  them  as 
executors,  would  have  passed  to  the  adminis- ' 
trator.   They  had  then  rendered  no  account.  | 
It  does  not  appear  when  or  in  what  form ' 
their  account  was  afterwards  rendered;  but  it ! 
was  to  be  presumed  that  their  account,  when  ! 
rendered,  would  conform  to  the  facta,  like  the 
accounts  in  Edwarda  v.  Ela,  6  Allen,  67,  and 
would  charee  them  wiUi  the  specific  property 
as  assets  of  the  estate.   It  does  not  appear  that 
they  have  not  already  done  so. 

Upon  the  facts  found  by  the  Jury,  and  as- 
sumed to  be  true,  the  inference  of  law  is  that 
the  property  converted  belonged  to  the  plahi- 
tiffs  as  executors. 

Ex^tiont  overruled. 


contract,  and  set  the  price;  and  if,  iasteMl  of 
purchasing,  they  took  the  land,  it  seems  dear 
that,  as  the  cost  of  the  land  would  be  a  lam 
factor  in  determining  what  land  to  take,  tbe 
same  board  that  took  the  land  should  ammivt 
value. 

Tbe  Act  8«^s  that  the  damaxea  abaU  be  tt- 
certained  and  determined  in  the  manna  pro- 
vided in  the  case  of  laving  out  ways. 

In  ascertaining  and  aetennininf  the  dama^ 
to  be  paid  for  ways,  it  is  provided  that  it 
be  the  duty  of  the  county  or  street  craimii- 
sioners,  on  laying  out  the  same,  to  estimtfelte 


Franklin  P.  PATCH 
«. 

City  of  BOSTON. 

The  duty  of  as8«asing,  in  the  first  in- 
stance, danubgea  for  land  taken  by 
thecourt  house  commissioners  for  a  new 
court  houae  In  Boston,  under  tbe  Stat- 
ute of  1885,  chap.  877,  beloni^s  to  the 
street  eommisalonerB,  and  not  to  tbe 
court  bouse  oomm^onera. 

(Suffolk  Filed  January  6, 18B8.) 

ON  petitioner's  exceptions.    Overruled.  1 
This  was  a  petition  for  a  jury  to  assess 
damages  to  tbe  petitioner  for  the  taking  of  a 
parcel  of  bis  lands  by  the  court  house  commis- 
sioners, for  a  new  court  house,  under  Acts 
1886.  chap.  877.  I 
Damages  had  been  assessed  by  both  tbe 
court  house  commissioners  and  the  street  com- ! 
missioners,  and  both  assessments  were  brought  I 
before  the  superior  court  for  review,  and  heard  i 
together.   The  court  ruled  that  the  court  house  j 
commissioners  had  no  authority  to  award  dam- 
ages,  and  that  tbe  petition  to  revise  their  award  , 
could  not  be  muntained;  and  the  damages  j 
were  assessed   under  the  other  petition.* , 
Whereupon  petitioner  alleged  exceptions. 

Messrs.  Butehiiu  A  Wheeler,  for  peti- 
tioner: 

Tbe  language  of  the  Court  House  Act  (Acts  ' 
1885,  chap.  S77)  seems  to  indicate  that  the  i 
court  house  commissioners  were  the  proper  par- ! 
ties  to  assess  the  value  of  the  land  talwn.  If 
they  purchased  the  lands,  as  they  were  author- 
ized to  do,  they  were  tbe  parties  to  make  the  ' 
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*Bec  next  case. 


PuB.  Stat.  chap.  49,      14,  84. 

The  same  tribunal  which  lays  out  the  war 
assesses  the  damages,  and  the  true  constmclios 
of  the  provision  in  the  Court  House  Act,  thai 
tbe  damages  shall  be  ascenained  in  the  man- 
ner provided  for  ascertaining  damages  io  ibe 
case  of  ways,  does  not  require  the  introdoctioD 
of  the  street  commissioners  into  a  matter  wiUi 
which  they  have  no  connection,  bnt  tbe  ivo- 
ceedings  by  the  court  bouse  oonuniarifHien  with 
respect  to  damages,  and  the  manner  of  appeal 
therefrom,  shall  be  the  same  as  in  the  case  of 
assessment  of  damages  by  the  street  OMnmip- 
sioners. 

Woreetier  v.  County  Comn.  100  Mass.  103, 
was  a  verydifferent  case  from  the  present. 

Mr.  T.  M.  Babaoa*  for  defendant: 

Acts  1885,  chap.  877,  g  g.  proTideathat  "tiw 
city  shall  be  liable  to  pay  all  damages  that  dtaD 
be  sustained  by  any  person  or  peraons  \fj  m- 
son  of  the  taking"  of  land  for  the  court  hoiue: 
"such  damages  to  be  ascertained  and  dHer- 
mined  in  the  manner  provided  forascertatDiit; 
and  determining  damages  in  case  of  the  tatyng 
out,  altering,  or  discontinuing  of  ^mjt  in  tbe 
city  of  Boston."  Similar  provisiona  cmtaioed 
in  Acts  1860,  chap.  851,  have  been  before  tLti 
court  for  adjudication,  and  it  has  been  dedded 
that  the  damages  must  be  estimated  by  iti« 
county  commissioners. 

Riliy  V.  LoweU,  117  Mass.  77. 

In  Boston  the  street  commissioners  smtai 
damages  for  laying  out,  altering,  or  diaconliia- 
ing  of  ways. 

Pub.  Stat.  chap.  49,  g  84. 

C.  AUen,  J.,  delivered  the  opinkm  of  tbe 

court: 

This  was  a  petition  to  the  superior  court,  set- 
ting forth  that  tbe  petitioner  was  the  ownerof 
a  parcel  of  land  on  Somerset  Street  in  Boslofl: 
that  the  court  bouse  commissioners,  ^)pwiled 
by  the  mayor  of  Boston,  bad  taken  said  land 
for  a  court  house,  under  Stat.  1885,  chap.  ST7: 
that  he  had  been  offered  bT  said  comminioii- 
ers  a  very  much  less  sum  than  tbe  damage  sus- 
tained by  him;  and  praying  that  his  dabuies 
might  be  ascertained  by  a  }ury,  at  the  bar  of  the 
superior  court. 

It  ^tpeared  that  tbeatreet  commiasiMKfsabo 
had  made  an  award  of  damages  for  tbe  Mine 
taking,  with  which  tbe  petitioner  was  dimti^ 
Ued,  and  accordingly  had  filed  another  petitioo. 
praying  that  his  damages  might  be  ascertaioed 
by  a  jury  at  the  bar  of  the  superior  court 

Both  of  these  petitions  came  on  to  be  beard 
togetlier  in  the  superior  court,  aod,  after  the 
reading  of  the  petitions  and  answers,  the  peti- 
tioner declined  to  electntaich  petitkHi  be  would 
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goto  trial  on.  No  objection  to  the  form  of 
[mceedings  was  made  by  the  city  in  either  case; 
but,  in  the  answer  to  each  petition,  the  city  said 
that,  if  any  land  or  property  of  the  petitioner 
hid  been  taken  for  any  public  use  of  the  city  of 
Boston,  the  city  was,  and  ever  since  such  tak~ 
iDg  bad  been,  ready  and  willing  to  pay  all 
duDiges  caused  thereby,  for  which  it  was  lia- 
ble. Under  these  circumstances,  the  petitioner 
decKninfir  to  elect  which  petition  he  would  go 
to  trial  on,  the  court  ruled  that  the  court  house 
coumi^sioners  bad  no  authority  to  award  dam- 
ages for  the  taking  of  the  petitioner's  land,  but 
that  the  street  commissioners  of  the  city  of  Bos- 
ton were  the  persons  to  award  the  damages, 
md  therefore  that  the  present  petition  could  not 
be  maintained.  The  parties  went  to  tHat  upon 
the  other  petition,  without  any  exception  bnng  I 
wved  by  the  city,  and  the  petitioners  damages  | 
Here  asseased  by  the  jutr. 

By  Stat.  1885,  chap.  877,  the  beard  of  com- ' 
mfaimen,  appointed  by  the  mayor,  is  au- 
ihorittd  to  take  land  for  a  court  house,  hv  pur- 1 
dMM  or  otherwise,  and  the  city  Is  to  be  liable 
to  pay  all  damages  that  shall  be  sustained  by 
iny  person  or  persons  by  reason  of  the  taking 
of  such  land;  such  damages  to  be  ascertained 
ud  determined  in  the  manner  provided  for  as- 
oertaiDingand  determining  damages  in  case  of 
tbe  laying  out,  altering,  or  discontimdng  of ' 
van  within  tbe  of  Boston.  In  Boston 
mai  dunages  are  determined,  in  the  first  in- 
sttnoc,  1^  the  street  commissioners;  that  is, 
titey  have  the  same  power  in  Boston  as  county 
cumnisdoners  in  other  counties,  and  this  in- 
dudes  the  estimate  of  such  damages.  Pub. 
Bist.  chap.  49,  g$  84,  14.  A  part^  aggrieved 
by  tbe  doings  of  tbe  street  commissioners  in  the 
otitiiation  of  damages  may  apply  for  a  Jury, 
by  petition  to  the  superior  court.  %  88. 

Under  a  statute  somewhat  similar  to  the  one 
DOW  under  consideration,  viz.,  the  Statute  of 
18M,  chap.  105.  authorizing  the  city  of  Wor- 
cester to  supply  itself  with  water,  and  provid- 
ing that  all  damages  should  be  assessed  in  the 
■nsntier  provided  in  tbe  general  laws  in  regard 
to  bij^ways.  it  was  hdathata  claimant  should 
petibon,  in  tbe  flrst  Instance,  to  tbe  county 
rommissionera.  Wareetter  v.  0»vntff  Comn. 
100  Mass.  lOS.  To  a  simflar  effect  is  v. 
LtnoeU,  117  Mass.  76. 

Certain  differences  in  matters  of  detail  have 
liceo  pointed  out  by  the  counsel  for  the  peti- 
^oaa,  but  the  reasons  assigned  by  tbe  court  in 
Ihooe cases,  in  substance,  cover  the  present  case. 
U  the  Li^^ialalore  had  intended  that  the  court 
hoBK  commissioneis,  being  a  special  body  cre- 
ated for  the  particular  purpose,  should  make 
tbe  ssEessment  of  damage,  they  would  have 
been  likely  to  say  so  in  express  terms.  Usually, 
we  believe  that,  when  any  special  board  or 
WMonutlec  is  to  make  the  first  assessment  of 
dunages,  the  statute  plainly  so  provides.  But 
^ete  the  provision  in  reference  to  tbe  ascertain- 
ment of  damages  is  merely  a  general  one,  refer- 
ring to  the  mode  of  ascertaming  damages  in 
other  cases  of  frequent  occurrence,  it  is  natural 
iDd  reasonable  to  suppose  that  all  the  incidents 
of  such  mode  are  included,  as  far  as  tbe  same 
>n  applicable.  Especially  should  this  con- 
"^uction  be  given  to  the  Statute  of  1886.  chap. 
077,  whidi  contains  no  express  provision  for  a 
Ivyinaoy  case.  If  the  Legislature  had  meant 


that  the  court  hodse  commissioners  should  as- 
sees  the  damages  in  the  first  instance,  it  would 
have  been  natural  and  probable  that  an  express 

Srovision  for  a  jury  would  have  been  inserted, 
ut  if  they  meant  that  the  street  commiedon- 
ers  should  assess  the  damages,  there  was  no 
occasion  for  such  special  provision,  as  the  gen- 
eral provision  already  referred  to  would  cover 
it.  On  the  whole,  we  think  it  the  better  con- 
struction of  tbe  statute  to  hold  that  the  dnty  of 
estimating  damages  in  the  first  instance  be- 
longed to  the  street  commissioners. 
ExeepUoM  overruled. 


Franklin  F.  PATCH 

V. 

City  of  BOSTON. 

l.In  asseesuient  of  cUimaees  for  land 
taken  by  a  city  for  public  use.  evi- 
dence of  the  cost  of  an  addition  to  a 
building  tbereon  is  not  admissible  as 
an  element  of  market  value  of  tbe 
whole  property. 

3.  Tbe  expressed  opinion,  by  the  owner 
and  ooGapant  of  a  hona*  for  eevrnteeii 
years,  <»f  its  ▼alnoyis  oooipetent  evidence 
against  binif  without  proof  of  bis  quali- 
flcatlon  to  judge  of  its  value. 

8.  Exceptions  to  evidenee,  admissible  in 
the  discretion  of  the  court,  will  not  be 
sustained  unless  manifest  error  has  been 
committed. 

4.  The  value  of  lands  and  bnlldiny s  so 
taken  may  be  shown  by  tbe  price  at 
wbich  similar  property  in  the  same  vicin- 
ity was  sold  a  few  months  after  the  tak- 
ng. where  there  is  no  claim  of  allowance 
for  increased  value  by  reason  of  the  im- 
provement. 

(Suffolk — FUed  January  9, 1888.) 

ON  petitioner's  exceptifms.  Overruled. 
This  was  a  petition  to  the  superior  court  for 
a  jury  to  revise  an  award  of  the  street  commis- 
sioners of  the  city  of  Boston,  giving  damages 
to  the  petitioner  for  tbe  taking,  on  August  8, 
1885,  of  a  piece  of  land,  with  a  dwelling-house 
thereon,  on  Somerset  Street,  in  Boston,  by  the 
commissioners  for  the  erection  of  a  new  court 
house  for  Suffolk  County,  imder  Acts  188S, 
chap.  877. 

At  the  trial  the  petitioner  testified  that  about 
Mav  1, 1886,  three  months  before  the  taking, 
he  built  an  addition  to  the  L  of  said  dwelliog- 
house,  making  it  a  story  higher,  whereby  an- 
other room  was  added  to  the  building,  and  of- 
fered to  show  tbe  cost  of  said  addition;  but  the 
court  ruled  that  evidence  of  the  cost  of  said  ad- 
dition was  incompetent,  and  excluded  the 
same. 

On  cross-examination  the  petitioner  was 
asked  by  the  counsel  for  the  respondent  wheth- 
er he  had  not  stated  to  one  Browne,  an  asses- 
sor, in  1884,  that  his  bouse  was  worth  leas  than 
$22,000,  to  which  he  replied  that  he  had  not. 
The  respondent  ikfterwanls  offered  to  show  b^ 
Browne  that  in  the  flrsi  week  IfUttaj^,  if 
Browne  and  his  clerk  meftiDi^c^tk^^ 
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tioDer,  coming  out  of  his  bcfuse,  and  he  asked 
them  what  his  house  was  taxed  for;  that  they 
told  him  that  the  year  before,  i.  e.,  1683,  it  was 
taxed  for  $22,000,  and  that  the  petitioner  said: 
"  That  is  too  mucb,  you  ought  to  reduce  It;  It 
is  more  than  it  will  ecll  for;  it  Is  more  than  it  is 
wortb:"that  Browne  said  be  could  sell  it  for 
him  for  that;  and  that  tbe  petitioner  said  he 
did  not  want  to  sell,  but  it  was  more  than  it 
was  worth.  To  this  evidence  the  petitioner 
objected;  but  tbe  court  ruled  that  it  was  admis- 
sible, and  admitted  the  same.  Except  as  here- 
after stated,  there  was  no  evidence  that  the 
petitioner  was  acquainted  with  tbe  value  of  the 
property,  or  that  he  was  fitted  to  give  nn  opin- 
ion upOD  it;  and  he  was  not  asked  by  either 
side  what  his  opinion  of  its  value  was. 

The  petitioner  owned  the  estate  for  about 
seventeen  years,  and  during  that  time  occupied 
it  as  his  dwelling-house  until  a  few  months  be- 
fore the  taking. 

The  respondent  also  offered  to  put  in  evi- 
dence tlie  price  at  which  two  other  pieces  of 
land,  with  buildings  upon  them,  on  Somerset 
Street,  near  tbe  estate  of  the  petitioner,  were 
sold  in  1886,  a  few  months  after  tbe  taking;  it 
appeariDg  that  the  effect  of  the  taking  had  been, 
if  anv,  to  increase  the  value  of  such  property. 
To  toia  evidence  the  petitioner  objected,  but 
tbe  court  found  that  the  estates  were  situated 
similarly  to  that  of  tlie  petitioner,  and  admitted 
the  same. 

The  jury  returned  a  verdict  assessing  the 
petitioner's  damages. 

To  all  of  the  ahove  ruling,  admitting  and 
excluding  evidence,  the  petitioner  dulv  except- 
ed. 

MeaarB.  Hotchlns  ft  Wheeler,  for  peti- 
tioner: 

The  cost  of  the  addition  made  just  before  the 
taking  was  clearly  competent  to  have  been 
submitted  to  the  Jury  as  an  elfment  tending  to 
assist  them  in  determining  the  value  of  the  estate 
at  tbe  time  of  the  taking.  In  an  action  to  re- 
cover tbe  value  of  a  canal  boat  destroyed  by 
the  defendant,  the  plaintiff  was  allowed  to  sbow 
the  fact  that,  shortly  before,  he  had  expended 
$800  in  repairs  upon  her. 

Dowdall  V.  Peniisyltania  R.  Co.  13  Blatchf. 
408;  Leonard  v.  Whitudll,  19  Fed.  Rep.  547. 

If  the  house  upon  the  petitioner's  land  had 
been  erected  three  months  before  the  taking, 
evidence  of  the  cost  thereof  would  have  been 
admissible  on  tbe  questimi  of  the  value  of  the 
estate. 

Even  where  the  article,  the  value  of  which  is 
in  question,  is  well  known  and  constantly  for 
sale  in  tbe  market,  the  plaintiff,  to  prove  its 
value,  may  show  in  detail  the  cost  of  manufac- 
ture.— '  'not  as  a  test,  but  as  one  of  the  elements 
to  aid  the  jury  in  detenniuing  the  fair  market 
value. " 

Clement  v.  British  American  Anur.  Co.  2 
New  Bng.  Rep.  57,  141  Mass.  m 

Declarations  made  by  a  party  to  the  suit  may 
be  introduced  against  him,  to  prove  whatever 
is  relevant  to  the  issue;  but  things  irrelevant  to 
the  issue  are  not  made  competent  because  they 
can  be  proved  by  dedaraticms  of  the  adverse 
party. 

1  Greenl.  Ev.  %  208. 

The  statement  in  this  case  was  not  relevant 
to  a  fact  in  issue,  and  was  not  material  to  the 
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issue;  because  the  value  of  land  is  matter  of 
opinion,  and  not  of  fact 

8haie  v.  CharU»iown,  3  Gray,  107. 

It  was  not  shown  that  the  petitiMwr  vai 
familiar  with  the  value  of  land  InUiat  vidmtjr. 
so  that  his  opinion  could  be  received.  It  did 
appear  that  he  bad  owned  and  occupied  tbe 
estate  for  some  years;  and  if  he  had  said  tbsi 
he  was  familiar  with  the  value  of  the  land,  hk 
opinion,  given  under  oath,  might  have  bees 
admissible,  bat  without  such  a  statement  hii 
opinion  was  not. 

Fowler  v.  County  Comri.  8  Allen.  92. 

As  it  was  inadmissible  to  prove  the  opinion  : 
by  direct  evidence,  it  was  also  ioadmisable  to 
prove  it  by  his  declaration. 

' '  The  question  is  not,  W  bat  estimate  does  Uk 
owner  place  upon  the  land? — but,  Whatisits 
real  worth  in  the  judgment  of  honest,  colDp^ 
tent,  and  disinterested  men?" 

2  Wood.  R  R  928. 

A  statement  of  value  made  by  a  landowner 
to  an  assessor  is  not  admissible  against  him. 

Virginia  dt  T.  R.  Co.  v.  Henry,  8  Ncv.  IK, 

That  an  owner  bonded  his  land  at  a  ceitsin 
price  per  acre  is  not  admissible  against  bim  ai 
showing  the  value  placed  by  the  petitfeoer  m 
bis  own  land. 

aiapin  T.  Boiton  <£  P,  B.  Co.  6  CudL  42S. 

In  Uie  case  at  bar,  the  statement  was  nsde 
fifteen  months  before  the  taking,  and  wss  an 
opinion  as  to  the  value  of  the  estate  at  tfait 
time,  and  not  at  tbe  time  of  taking.  It  ma 
therefore  too  remote  in  time. 

Green  v.  FaU  River,  118  Mass.  262. 

It  is  no  reason  for  the  admission  of  the  evi- 
dence that  the  petitioner  bad  denied,  on  cnv- 
ezamination,  tliat  be  bad  made  tbe  statemnt 
to  the  assessor.  The  statement  being  immate- 
rial, it  was  incompetent  to  contradict  tbe  wit- 
ness. 

Hathaway  v.  Crocker,  7  MeL  263,  264;  Lam 
V.  Bryant,  9  Gray,  245. 

The  respondent  was  allowed  to  show  tke 
price  at  which  neighboring  bouses  woe  arid 
soon  after  the  taking,  on  the  ground  that  ibey  , 
were  similarly  situated.  This  was  improper, 
because  it  multiplied  the  issues  by  invcMving  i 
comparison  of  the  buildings  sold  with  that  of 
the  petitioner. 

Gouge  v.  Roberts,  58  N.  Y.  819. 

Mt.  T.  M.  Batbaon  for  defendauL 

0.  * Allen,  J.,  delivered  tbe  optnion  ^ 

court: 

Tbe  exceptions  In  the  preaent  case  {maeat 
three  questions  as  to  the  cxchuitm  and  admis 
sion  of  testimony. 

1.  The  first  question  is  as  lotbeexclusioaof 
the  testimony  offered  by  tbe  petitioner  as  to  tbe 
cost  of  the  addition  to  tbe  L.    As  a  genenl 
rule,  tbe  market  value  of  tbe  property  is  the 
measure  of  damages.   Ordinarily  the  coat  ■<  j 
not  materia],  and  especially  the  cost  of  bobt  I 
particular  improvement,  which,  however  am- 
veuient  to  the  owner,  may  not  corresponduiglT 
increase  tbe  market  value.   In  the  case  oi 
goods  which  are  constantly  manufactured  aad 
sold  in  the  market,  evidence  of  tbe  coat  has 
been  received,  as  having  a  direct  tendeo^  to 
sbow  the  value.    Clement  v.  BritM  Ameneam  \ 
Amur.  Co.  8  New  Eng.  Bep.  57. 141  MaA  f»l. 
Bat  tke  add^op^^^sg^^ijgfpiveiMnttto 
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buildings  does  not  fall  within  the  samereaaon.  | 
.-men  T.  Boston,  137  Moss.  321.    In  the  present ! 
coae,  all  that  was  offered  in  evidence  to  make  ; 
ibe  cost  admiaeible  was  that,  three  montim  be- 
fore the  takinf^.  the  petitioner  built  an  addition 
to  the  L  of  his  dweUing-hoiise,  making  it  a 
stoiT  higher,  whereby  another  room  waaadded 
to  the  buikling.   There  was  nothing  to  show 
ihit  the  co6t  m  this  addition  would  aid  in  de- 
tenniDine:  the  market  value  of  the  whole  es- 
tate, or  that  the  value  of  the  whole  estate  would 
depend  closely  on  the  cost  in  detail  of  improve- 
m«its  made  upon  it  from  time  to  time.  We 
see  no  error  in  the  exclusion  of  the  testimony. 

2.  The  objcctioD  tbatan  owner  and  occupant 
flf  a  bouse  for  seventeen  years  must  be  sbown 
to  be  qualified  to  judge  of  the  value  of  real 
estate,  before  his  expressed  statement  of  an 
cfnnion  of  its  value  can  be  received  in  evidence 
a^nst  bim,  savors  of  too  much  reflneraent 
for  practical  purposes,  and  cannot  be  adopted. 
Unnlly  such  owner  and  occupant  may  be  pre- 
snned  to  have  a  sufficient  opinion  of  the  value 
of  his  property,  to  make  hiaadmission  compe- 
tent against  hiraself.  See  Flint  v.  Flint,  6 
Alien.  84;  Whitman  v.  Boeton  &  M.  R.  Co.  7 
Allen,  313.  The  other  objections  to  his  opin- 
ion go  rather  to  tbe  weight  and  importance, 
lhan  to  the  competency,  of  the  statements,  and 
cannot  prevail.  .Much  must  be  left  to  tbe  dis- 
cretion of  tbe  presiding  judge  in  determining 
wbeUiertbe  time  was  too  remote,  and  the  con- 
ditioD  of  tbe  property  too  dissimilar,  to  make 
tbe  evidence  of  value;  and  exceptions  should 
not  be  sustained  on  such  grounds,  unless  a  man- 
ifest error  has  been  committed.  8/iattuek  v. 
S'meham  Branch  R.  Co.  6  Allen,  117;  Chand- 

Jamaica  Pond  Aqueduct  Corp.  128  Mass. 

3.  Tbe  last  exceptioD  taken  l^the  pctltioiier 
«as  to  the  admission  in  evidence  of  the  prices 
at  which  two  other  estates  on  the  same  street, 
and  near  the  petitioner's  estate,  were  sold  a  few 
HMMittis  after  tbe  taking.  It  is  admitted  that, 
ordinarily,  sales  of  other  simitar  lands  in  tbe 
neinity,  at  or  about  the  time  in  question,  may 
bediown.  Chandler  v.  Jamaicr  Pond  Agtie- 
dvet  Corp.  tufnra.  But  It  is  contended  tbatthe 
Pile  does  not  include  salesof  land  with  build- 
iDgg  thereon,  or  sales  made  so  longafterwards, 
uid  after  there  had  been  a  change  of  value. 
If  it  bad  appeared  that  the  buildio<];s  upon  tbe 
big  which  were  sold  were  quite  unlike  those 
upon  tbe  petitioner's  land,  there  would  be  force 
in  the  objection;  but  this  does  not  appear. 
Houses  on  the  same  street  in  a  city  often  cor- 
re^nd  closely  in  style,  cost,  and  value.  The 
mere  fact  tfaitt  buildings  were  upon  the  land 
<loea  not  of  itself  have  the  effect  to  vary  the 
nile  of  law  that  sales  of  other  similar  lands 
nay  be  sbown,  upon  the  question  of  value;  but 
it  is  ID  such  cases,  as  in  all  others,  to  be  deter- 
mined by  the  court,  on  the  whole,  whether 
tone  was  such  a  general  similarity  that  the 
trice  obtained  on  tbe  sale  of  one  estate  may 
furly  tend  to  show  the  value  of  the  other. 
The  objection  founded  on  the  time  when  the 
jnles  were  made  has,  at  first  sight,  more  plausi- 
™Hy;_  hut  the  aspect  of  the  case  at  the  time 

evidence  was  admitted  must  be  considered. 
The  dly  did  not  ask  to  have  any  allowance 
msde  1^  reason  of  an  increase  of  value  after 
tGe  lakuig,  but  offered  evidence  to  show  that, 
8  Mm. 


even  with  such  Itfcrease  in  value  as  may  have 
resulted  from  tbe  taking  of  land  for  the  court 
house,  estates  in  tbe  vicinity  bad  been  sold  at 
rates  lower  than  tbe  (wtitiooer  claimed  as  the 
value  of  his  property.  It  might,  indeed,  have 
been  different  if  the  defendant  had  asked  the 
juiT  to  form  an  opinion  as  to  the  rise  tn  vahie, 
and  to  make  allowance  for  that;  but  the  posi- 
tion of  tbe  defendant,  as  we  understand  the 
bill  of  exceptions,  was  just  the  reverse ;  the  de- 
fendant, in  substance,  said:  "We  will  offer,  as 
a  standard,  sales  made  at  a  later  date,  when 
tbe  effect,  if  any,  had  been  to  increase  tbe 
value  of  such  property..  We  will  give  yon  the 
benefit  of  that;  arid  even  then  your  claim  Is  ex- 
cessive." 

There  was  nothing  to  show  that,  in  point  of 
fact,  there  had  been  any  snbstantial  increase  of 
value,  or  that  it  was  contended  before  tbe  jury 
that  there  bad  been.  It  must  now  be  presumed 
that  tbe  city  made  no  claim  on  the  ground  of 
an^  such  supposed  increase  of  value;  and  in 
this  aspect  the  petitioner  has  no  ground  of  ex- 
ception. 

Exeeptiont  overruled. 


Timothy  SHEA 
«. 

Inhabitanis  of  MILFORD. 

1.  A  committee  appointed  by  tbe  town 
of  UUford  to  consider  location,  plans, 
and  estimates,  and  to  make  reeommen- 
dation  as  to  tbe  erection  of  tbe  Memo- 
rlaJ  Hall  authorized  to  be  built  by  the 
town,  by  Stat.  1883,  chap.  119,  reported 
to  tbe  town  meetine,  recommending  the 
location  on  wliich  the  hall  was  after- 
wards built,  and  the  plans  and  specifi- 
cations of  a  certain  architect,  and  "  re- 
ported that  the  price  should  not  exceed 
$20,000."  Held,  that  this  did  not  mean 
that  the  committee  recommended  that 
the  town  should  vote  that  the  cost  of 
the  building  should  not  exceed  $20,000, 
but  was  simply  an  expression  of  opinion 
that  the  buildin^could  be  built  for  that 
sum;  and  that  hence  the  acceptance  of 
such  report  by  the  town  meeting  did 
not  limit  the  town  to  the  ezpenditare 
of  $30,000  for  the  building. 

2.  The  town  me«tin|r  voted  that  the 
committee  sbonld  locate  and  bnlld  a 
memorial  hmXl.  The  material  portion 
of  the  report  of  the  committee  adopted 
by  the  town  meeting,  in  reference  to 
■pecifleations,  was  as  follows:  "Spe- 
cifications of  material  and  labor  required 
in  the  erection  and  entire  completion  of 
a  m^orial  bailding,  *  *  *  said  build- 
ing tO' be  built  in  accordance  with  draw- 
ings and  other  specifications  furnished 
by  the  architect,  and  under  his  superin- 
tendence. Conditions:  Tbe  contract 
will  include  all  labor  and  material  ne- 
cessary to  carry  into  entire  completion 
all  tbe  work,  of  every  name  and  nature, 
sbown  b^  drawings,  except  such  parts  as 
the  speei&Bations  expressly  designate  to 
be  furnished  by  t&^iti^^^iCjOa^C 
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charge  of  any  kind  shall  be  made  for 
extra  work,  except  said  work  be  ordered 
in  writing  by  said  architect.  All  orders 
for  extra  work,  or  claims  therefor,  must 
be  presented  to  the  committee  within 
thirty  days  from  the  issue  of  said  order." 
Held,  that  under  this  action  of  the  town, 
the  piMi  and  epeciflcations  reported  by 
the  committee  were  adopted  by  the 
town  as  a  limitatitin  of  the  power  of 
the  committee,  and  the  committee  was 
authorized  to  locate  and  build  only  ac- 
oordinK  to  the  plan  and  specifications: 
but  that,  under  th^  provision  regulating 
claims  for  extra  work,  the  committee 
had  aathority  to  add  to  or  to  chanee 
the  specifications,  in  order  to  remedy 
defects  in  them,  and  to  improve  them  in 
minor  details,  within  reasonable  limits; 
that  this  extra  work  must  be  done  under 
particular  contracts,  and  such  contracts 
could  be  made  either  with  the  general 
contractor  or  any  other  person. 

8.  The  town  meetliiK  voted  that,  for  the 
purpose  of  buiidinga  memorial  hall,  the 
town  should  raise  by  taxation  |3,000, 
and  should  borrow  fSO.OOO.  The  vote 
did  not  expressly  prohibit  the  commit- 
tee from  jncurringliabilities beyond  the 
amount  of  the  appropriation.  Held, 
that  a  prohibition.  %fl(ainst  the  com- 
mittee's coBtractinfif  for  extra  work 
beyond  the  amount  of  the  said  appro- 
pruition,  if  circumstances  should  justify 
and  require  such  extra  work,  was  not 
implied. 

4.  Held,  further,  that  the  said  committee 
were  agents  of  the  town,  and  not  a  ju- 
dicial body  or  a  board  of  public  officers; 
and  that  therefore  a  ruling  that  the 
committee  could  act  only  as  a  body, 
and  not  hy  the  agreement  <»f  indivia* 
nal  members  separately  obtained* 
was  erroneous. 

( Woroeeter — Filed  Jaauary  fl.  1888.) 

ON  plaiDttirs  exceptions.  Sustained. 
This  was  an  aclfoD  brought  to  recover  for 
labor  and  materials  furnished  by  plaintiff  in  the 
erection  of  the  Memorial  Hall  in  Milford. 

At  the  trial,  the  court  directed  a  verdict  to  be 
taken  for  defendant,  and  plaintiff  alleged  ex- 
oepUoQS. 

The  facts  are  fully  stated  by  the  court. 

Mewn.  W.  A.  GUe  and  W.  S.  B.  Hop* 
Una.  for  plaintiff: 

There  are  t«ro  questions  raised  bv  the  excep- 
tions: (1)  as  to  the  competency  and  manaer  of 
proving  the  action  or  agreement  of  the  town's 
committee,  and  of  the  agency  of  Swasey  an  the 
agent  of  the  town;  and  (3)  as  to  the  suraciency 
or  the  proof  to  bind  the  defendant,  either 
through  the  action  of  the  committee  or  ihe 
agency  of  Swasey. 

The  ruling  of  the  court  is  a  ruling.  In  effect, 
that  the  agents  of  a  town,  composed  of  a  com- 
mittee to  Duild  a  hall,  must  act  and  vote  in  the 
presence  of  each  other,  and  in  "  sessioo,"  as  the 
conrt  expressed  it. 

Thecommltteeoftiietown  are  its  agents,  and 
not  a  board  of  public  officers. 

Deaiu  V.  Mandolph,  l«t  Haas.  47S. 


Their  sets  can  be  proved  like  any  other 
agents',  within  the  scope  of  their  authoritj. 
'Their  declarations,  or  the  declaration  of  one  of 
them,  concerning  the  matter  within  the  scf^ 
of  their  authority,  made  to  a  contracttv  for  a 
building  which  said  committee  ia  autbomed  to 
build,  are  competent  evfdoioe  against  tbe 
town, 

Blanchard  v.  Bfaekttone,  102  Mass.  843: 
Morse  v.*  G^necttevi  River  R.  B.  Vo.  6  Grey. 
4(S0;  Burgesi  v.  Wareham,  7  Gray,  849. 

When  a  contract  was  signed  only  one  of  a 
committee,  as  Is  usual  where  a  written  contract 
is  made  by  a  committee,  itiscompeteottoflbow 
that  the  member  signing  acted  upon  the  verbal 
request  of  other  members  of  the  committee. 

Haven  v.  Lmoell,  5  Met.  35. 

There  was  evidence  in  this  case  competent 
to  show  that ,  by  accepting  the  buildingwith  tbe 
brown  stone  in  it,  the  town  was  bound  by  Im- 
plication of  law. 

MOMIge  v.  Botton  Iron  Go.  5  Cush.  158,  ITS, 
176;  Ciinat  Bridge  v.  Oifrdon,  1  Pick.  397;  Bank 
of  Columbia  v.  Pattermm,  11  U.  S.  7  Cnack. 
^9  (8  L.  ed.  851);  U.  8.  Bank  v.  Dandridffe, » 
U.  8.  12  Wheat.  64  (6  L.  ed.  652). 

Mettra.  Thomas  O.  Kent  and  George  T. 
Dewey*  for  defendants: 

Tbe  town  is  hot  responsible  for  any  pro- 
visions in  the  contract  not  warranted  the 
vote. 

It  is  wholly  immaterial  what  authority,  io- 
consistent  and  incompatible  with  the  action  of 
the  town,  was  conferred  by  the  contract  on  ibt 
person.    It  would  not  bind  the  town. 

Keyea  v.  WeM.ford,  17  Pick.  878. 

The  plaintiff  was  a  subcontractor  to  do  tlie 
stone  work  provided  for  in  tbe  contract  with  the 
town.  His  contract  Is  with  the  general  con- 
tractors, and  he  bas  no  contract  with  the  town. 
If  any  extra  work  was  done  by  bim,  he  mifrlit 
perhaps  recoverof  his  employers,  bnthecanDot 
recover  of  the  town  unless  the  town  made  a 
contract  with  him,  express  or  implied. 

At  the  trial  plaintiff  neither  showed  any  au- 
thority from  the  town  to  make  any  contract  for 
extra  work,  nor  did  he  ahow  that,  under  tbe 
contract  with  Mead,  Mason,  &Co.,  if  applicable 
to  him,  he  would  be  entitled  to  recover  in  ihia 
suit: 

The  proposition  to  be  proved  was  that  the 
town  owed  the  plaintiff  $2,500  forbrownstMie. 
The  oral  evidence  of  Stratton  was  offered  to 
ahow  that  the  committee,  by  their  informal  ac- 
tion, had  authorized  Swasey  to  conttMt  for  tbe 
brown  stone. 

If  the  whole  committee  acting  together  coold 
not  bind  the  town  to  any  extra  expense,  cer- 
tainly it  would  be  of  no  consequence  what  they 
decided  on  individually;  and  the  ruling  of  tbe 
court  as  to  the  way  tbe  committee  must  ad  to 
be  binding  would  not  injure  the  plaintiff,  and 
was  of  no  consequence. 

But  the  Ailing  was  right.  It  did  not  appe» 
that  the  committee  ever  acted.  It  was  only 
after  the  meeting  of  the  committee  adjoumeo 
that  the  chan^  to  brown  stone  trimmings  was 
talked  over.  The  matter  was  net&  oaoASmA 
in  meeting. 

Lord  V.  Lord,  6  B.  &  B.  404;  Wnde  v.  Do*- 
ling,  4  E.  &  B.  44;  Peterson  v.  -4yre.  15  C.  R 
7S4;  Reed  v.  8eitw4iU,  fUOIen,  134;  Haven  v. 

]w«Birf«Bie^^^^^aisi©^  le 
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W.  AUan<  J.,  delivered  the  opinion  of  the 
cooTt: 

The  committee  were  agents  of  the  town,  and 
not  a  judicial  body  or  a  board  pf  public  (^cera; 
and  toe  ruling  of  ttie  court  that  uie  committee 
could  act  odW  as  a  body,  and  not  by  tbe  agree- 
ment of  indlTidual  uiembers  separatety  ob- 
tained, cannot  be  sugtained.  Haven  v.  Lowtll, 
fiXekSS. 

The  defendaat  contends  that  the  further  rul- 
ing that  there  was  no  evidence  sufficient  to 
show  ageacy  oo  Uie  part  of  Swawy,  or  actiou 
by  the  committee,  was  rl^^t,  for  the  reasons 
that  the  committee  had  no  authority  to  make, 
or  authorize  to  be  made,  the  contract  under 
which  tbe  plaintiff  claims,  and  that  the  evidence 
vas  not  sufficient  to  prove  that  contract. 

The  committee  was  appointed  by  tbe  defend- 
ant town  to  build  a  memorial  hall.  Mead, 
Maaon,  ^  Co.  contracted  with  the  committee  to 
erect  the  building  according  to  certain  apecifl- 
citioBS.  The  plaintiff  conbracted  with  Mead, 
Mason,  &  Co.,  to  do  all  the  stone  work  accord- 
ing to  tbe  speciflcal  ions.  The  plaintiff's  bill  of 
particulars  contains  five  items  for  materials 
ao'l  labor,  which  he  claims  were  not  included  in 
bis  contract  with  Meod,  Mason,  &  Co. ,  but  were 
furniahed  under  a  contract  or  contracts  be* 
tweea  him  and  the  defendant,  through  the  com- 
mittee and  Swasey.  the  tupecvising  architect. 
The  largest  of  tbrae  items,  end  tbe  only  one  in 
reference  to  which  any  e^ence  was  given,  is 
12,500  for  brown  stone  trimmings  for  me  build' 
iog.  It  is  not  disputed  that  these  trimmings 
icere  put  in  by  the  plaintiff,  and  that  they  were 
uot  included  in  the  specifications.  The  first 
qaeation  is  as  to  tbe  authority  of  the  committee 
to  contract  for  work  outside  of  the  contract 
with  Mead,  Mason,  &  Co. 

Tbe  Memorial  Hall  was  built  under  author- 
ity of  mat.  1888,  chap.  119,  which  authorized 
tbe  town  to  borrow,  for  the  purpose,  a  sum  not 
eiceeding  |20,000.  but  put  no  limit  upon  the 
amount  Uie  town  might  expend. 

In  Novcmbo*,  lUW,  a  committee  which  had 
tfen  appointed  in  the  April  preceding  to  con- 
sder  location,  plans,  estimates,  and  to  make 
recommendations,  reported — to  quote  the  words 
of  the  exceptions — "recommending  the  loca- 
tion on  which  the  ball  was  afterwards  built, 
tnd  the  plan  and  specifications  of  Fred.  R. 
Swasey,  architect;  and  reported  tliat  the  price 
sbouldnot  exceed  g20,000."  We  would  aay 
here  that  we  do  not  understand  1^  tfaia  that 
ihe  committee  recommended  that  the  town 
should  vote  that  the  cost  of  the  building  should 
not  eiceed  920,000,  but  that  they  expressed  the 
opipion  that  it  would  not, — meaning  the  same 
as  if  they  had  said  "ought  not"  or  "would 
not"  In  tbe  absence  of  the  language  of  the 
report,  and  upon  the  mere  statement  of  its  sub- 
nance,  tbe  plaintiff  ought  not  to  be  bound  by 
a  meanmg  that  is  not  clear;  and  the  fact  that 
Uiis  is  not  among  the  things  recommended  in 
d>e  report,  and  the  action  of  the  town  at  the 
same  and  at  a  subsequent  meeting,  indicate  that 
llie  commit  tee  intended,  and  was  understood  to 
express  their  opinion,  that  it  could  tie  built  for 
ttat  sum.  The  report  was  accepted  and 
placed  on  file,  and  the  committee  instructed  to 
recrive  proposals  for  a  building. 

At  a  town  me^ng  in  Blarcb,  1884,  the  fol- 
lowing Toles  were  passed 
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"Voted  that  the  report  and  plans  of  tbe  Me- 
morial Hall  committee  be  adopted.  Amend- 
ed. Also  location  adopted.  Also  that  the  sanw 
committee  locate  and  ouild  tbe  same. 

"Voted  that,  for  the  purposeof  building  a  me- 
morial hall,  we  raise  by  taxation  the  sum  of 
98,000  and  that  tbe  town  borrow  the  sum  of 
920,000.  payable  in  equal  installments  of  96,000, 
in  one,  two,  three,  and  four  years." 

The  specifications  reported  by  tbe  committee 
in  November,  1868.  so  far  as  material,  wen  as 
follows: 

"Specifications  of  material  and  labor  required 
in  tbe  erection  and  entire  completion  of  a  me- 
morial building  for  the  town  of  Milford,  said 
building  to  be  erected  on  the  comer  of  Spruce 
and  School  streets  in  said  Milford,  and  to  be 
built  in  accordance  with  drawings  and  these 
specifications,furnisbed  by  Fred.  Swasey,  arch- 
itect, of  said  Milford,  and  under  hia  superin- 
tendence. Condidons:  The  contract  will  in- 
clude all  labor  and  material  necessary  to  carry 
into  entire  completion  all  the  work,  of  every 
name  and  nature,  shown  by  drawings,  except 
such  parts  as  tbe  specifications  expressly  df»ig- 
nate  to  be  furnished  by  the  town.  *  *  •  No 
charge  of  any  kind  shall  be  made  for  extra 
work,  except  said  work  be  ordered  in  writing 
by  said  architect.  A 11  orders  for  extra  worit,  or 
ctaims  therefor,  must  Iw  presented  to  the  com- 
mittee within  thirty  days  from  the  issue  of 
said  order." 

Tbe  first  question  which  arises  under  this  ac- 
tion of  the  town  is  whether  the  plan  and  specifi- 
cations reported  b^  the  committee  were  adopted 
by  tbe  town  as  a  limitation  upon  the  powers  of 
the  committee.  We  think  that  they  were,  and 
that  the  committee  was  authorized  to  locate  and 
build  only  according  to  tbe  plan  and  specifica- 
tions. This  would  require  the  committee  to 
make  one  contract  for  tbe  completion  of  the 
building.  They  could  not  materially  change 
the  location  or  the  specifications  for  the  build- 
ing. The  town  had  voted  to  build  according 
to  the  specifications,  and  under  one  contract  for 
the  completion  of  tbe  bultding.  and  had  author- 
ized the  committee  to  build.  While  it  wasthe 
duty  of  the  committee  tomake  a  contract  for  the 
completion  of  tbe  building  in  substantial  ac- 
cordance with  tbe  specifications,  they  had  au- 
thority to  add  to  or  to  change  the  specifica- 
tions, in  order  to  remedy  defects  in  them,  and 
to  improve  them  in  minor  details,  within  rea- 
sonalue  limits.  This  authority  would  be  im- 
plied, and  it  was  recognized  in  the  specifications 
themselves  in  the  provision  regulating  claims 
for  extra  work.  Of  course  extra  work- 
work  not  included  in  tbe  general  contract — 
must  be  done  under  particular  contracts;  imd 
such  contracts  could  be  made  with  the  general 
contractor  or  with  any  other  person.  We  can- 
not say  that  tbe  committee  did  not  have  au- 
thority to  contract  for  tbe  extra  work  which 
the  plaintiff  says  he  performed.  This  question 
does  not  ai>pear  to  have  been  raised  at  the  trial , 
and  the  evidence  is  nut  stated  with  referencetu 
it.  The  principal  item  of  the  plaiotifT's  ac- 
count is  for  brown  stone  trimmings.  It  does 
not  appear  what  the  specifications  were  which 
were  changed;  nor  what,  if  aar,  tbe  increased 
cost  was;  nor  how  important  uie  change  was. 

The  other  items  are  all  for  extrajabor,  and 
TOI7  in  amount  from  ta^Pgfftl^pgcjl^ete 
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dence  whatever  was  offered  In  rejjard  to  them; 
and  we  cannot  say  that  the  committee  had  not 
authority  to  make  contracta  for  the  labor  de- 
scribed, 

Aftei'  tbe  votes  of  tbe  town,  tbe  confmittee 
made  the  contract  with  Mead ,  .tlason ,  &  Co. ,  by 
which  tbe  price  to  be  paid  for  the  building  was 
$20,334.40.  The  defendant  contends  that  the 
committee  was  limited  to  an  expenditure  of 
$20,000,  and  that,  having  contracted  for  more 
than  tJiat  amount,  they  had  no  authority  to 
make  a  contract  which  involved  any  farther 
payment.  We  have  already  said  that  we  do 
not  reeard  the  vote  adopting  the  report  of  the 
committee  aa  a  vote  that  the  expenditure  should 
be  limited  to  $30,000. 

It  is  further  argued  that  the  committee  could 
not  make  any  contract  which  involved  an  ex- 
penditure in  excess  of  the  whole  amount  ap- 
propriated by  the  town,— $33,000.  The  vote 
does  not  expressly  prohibit  tbe  committee  from 
incurring  liabilities  beyond  the  amount  of  the 
appropriatioD,  and  we  do  not  think  that  such 
prohibition  can  be  implied.  While  it  was 
probably  intended  to  make  an  appropriation 
large  enough  to  cover  the  contract  price  and 
such  "extra  work"  as  would  be  likely  to  be  re- 
quired, there  aeeros  to  be  no  prohibition  against 
contracting  for  extra  woik,  beyond  tbe  amount 
of  tbe  appropriation,  If  circumstances  should 
justify  and  require  it.  Under  what  circum- 
stances such  a  contract  would  be  valid  we  need 
not  consider,  because  it  is  not  material  to  the 
decision  of  the  question  before  us.  It  does  not 
appear  that  the  contract  in  question  involved 
an  expenditure  beyond  the  amount  appropri- 
ated. There  was  $1,676  left  of  the  appropria- 
tion after  tbo  paymenta  provided  for  by  the 
contract  with  Mead,  Mason,  &  Co.  It  Is  proba- 
ble that  some  of  this  was  used,  but  that  does 
not  appear  in  evidence.  The  plaintiff  appears 
to  have  sued  for  the  entire  cost  of  the  brown 
stone  trimmings,  on  the  ground  that  the  con- 
tract for  them  was  made  directly  with  him. 
There  would  presumably  he  an  allowance 
made  by  the  plaintiff  to  Mead,  Mason,  &  Co., 
and  by  them  to  tbe  defendant,  for  corresponding 
items  in  the  specifications  of  which  these  took 
the  place.  How  much  that  would  be  does  not 
appear,  though  there  is  some  evidence  (hat  it 
was  supposed  by  the  committee  that  tbe  expense 
would  not  be  increased  by  the  substitution.  It 
may  be  that  tlie  reduction  from  the  contract 
price  would  equal  IpB  amount  of  the  plaintiff's 
ciuage.  The  other  Items  of  the  plaintiff's  ac- 
count are  for  labor,  and  no  two  of  them  ex- 
ceed the  amount  of  the  appropriation  appar- 
ency remaining  not  used;  it  may  be  that  all 
the  extra  work  done  by  the  plaintiff  would  not 
exceed  that.  These  matters  were  rendered  im- 
material by  the  ruling  of  the  court,  and  noevi- 
dence  was  offered  in  regard  to  them. 

The  course  of  the  trial  is  am)arent  from  the 
exceptions.  The  plaintiff  put  in  documentary 
evidence,  to  prove  the  authority  given  to  the 
committee  by  the  defendant.  He  then  pro- 
ceeded to  prove  that  authority  was  given  by  the 
committee  to  Swasey,  and  that  Swasey  ordered 
the  worli  done;  and  called  one  Stratton,  a  mem- 
ber of  the  committee,  and  offered  to  prove  by 
him  that  three  members  of  the  committee,  in- 
cluding Swasey,  who  was  a  member  of  the 
committee  as  well  as  the  ardiitect,  stated  to  Um 
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that  they  agreed  to  the  change;  and  that  be 
agreed  to  it;  and  that  Swasey,  in  the  presence 
of  tbe  witness,  told  the  plaintiff  thai  be  bad 
seen  the  committee,  or  a  majority  of  tbe  com- 
mittee, and  they  had  agreed  to  have  the  brown 
stone  trimmings.  Tbe  tesUmony  of  tbis  wit- 
ness was  objected  to,  and  was  heard  de  bene  br 
the  court;  and,  at  its  conclusion, — on  theeta^ 
ment  by  the  counsel  for  tbe  plaintiff  that  be  re- 
li«l  upon  no  other  or  different  kind  of  evi- 
dence, to  prove  authority  in  Swasey,  than  tbe 
documentary  evidence,  and  tbe  statem«it  of 
members  of  the  committee,  such  as  those  terti- 
fled  to  by  Stratton, — the  ruling  was  made  br 
the  court.  Tbe  ruling,  as  we  understand  it, 
was  to  tbo  effect  that  any  evidence  of  the  acs 
tion  of  the  committee,  except  when  it  was  io 
session  as  an  organized  body,  was  not  compe- 
tent: tbat  the  evidence  offered  by  tfaeplaintilf 
should  be  excluded;  and  the  corollary  from 
that,  that  there  was  no  evidence  in  the  case, 
sufflcient  to  show  authority  in  Swasey  to  mtke 
the  contracts  with  the  phiintiff.  Under  this 
ruling,  evidence  that  all  the  members  of  the 
committee  agreed  to  authorize  Swasey  to  order 
the  change;  that  Swasey  did  in  fact  order  it  in 
writing;  that  the  plaintiff's  claim  wasduly  pre- 
sented to  tbe  committee;  or  that  any  of  tbes« 
things  had  been  in  any  way  dispensed  with  or 
waived,— became  Immaterial  and  incompetent 
The  ruling  of  the  court  that  the  evidence 
was  not  sufficient  could  not  have  been  on  tbe 
ground  that  the  plaintiff  did  not  insist  upon 
putting  in  evidence  tbat  the  members  of  the 
committee  agrewl  to  the  change,  or  that  Swas-y 
ordered  it,  after  he  bad  stated  tbe  character 
of  the  evidence  tbat  he  had  to  offer,  and  the 
court  had  ruled  that  it  was  not  compe- 
tent Bnt  if  tbe  ruling  that  the  evideoct 
was  not  sufflcient  can  be  separated  from  tbe 
ruling  that  tbe  evidence  of  agency  was  in- 
competent, and  taken  as  an  independent  mling 
upon  evidence  in  the  case,  we  think  thatitcan- 
not  be  sustained.  Swasey  was  the  architect 
having  superintendence  of  the  whole  wwk, 
and  tbrou^  whom  orders  for  extra  work  mast 
mss,  and  was  also  a  member  of  the  committee. 
The  testimony  of  Stratton  was  sufficient  lo 
show  that,  after  there  had  been  conversation* 
among  members  of  the  committee,  and  be- 
tween members  and  the  plaintiff,  in  regard  to 
having  brown  stone  trimmings,  Swasey  told  tbe 
plaintiff  that  the  committee,  or  a  majority  of 
the  committee,  had  agreed  to  hnveitdow;  and 
that  the  plaintiff  went  on  and  did  tbe  work 
with  tbe  knowledge  and  approval  of  the  com- 
mittee; and  that  tbe  work  was  accepted  bj  the 
committee.  This  was  some  evidence  of  agency 
in  Swasey,  and  of  action  by  the  committee,  to 
authorize  additional  work;  that  is,  the  subetitn- 
tion  of  brown  stone  trimmings  for  the  corre- 
snonding  spedflcations.  The  words,  "at  id- 
ditional  expense,"  in  the  ruling,  are  immateritl, 
—as  applied  to  the  item  for  fivown  stone  trim- 
mings, at  least, —because  It  docs  not  appeartbst 
any  additional  expense  was  involved.  Tbe 
record  does  not  show  it:  the  item  doesnotpor- 
port  to  be  for  extra  work,  as  the  others  do. 
The  evidence  only  tends  to  show  a  contract 
with  the  pl^ntlff  to  rumish  tbe  trimmings,  as 
a  substitute  for  a  contract  with  Head,  Mason,  & 
Co.  to  furnish  some  Qt])er  trimmings;  but 
there  is  no  pr^ffi^^<sr®^k<*^ 
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to  be  at  expeDse  additional  to  the  appropria- 
tioo,  or  even  to  the  contract  price.  The  action 
of  the  plaintiff  is  to  recover  the  full  worth  of 
Ibe  trimmings,  which  he  furnished  under  a 
contract  between  him  and  the  defendant, 
throufch  Swasey,  thereto  authorized  by  the 
conunittee.  If  a  valid  contract  was  made,  and 
he  performed  it,  he  is  entitled  to  recover  ac- 
cording to  its  terms.  If  one  of  its  terms  was 
that  it  should  not  increase  the  costof  the  build- 
ing over  the  contract  price,  then  the  plaintiff 
can  recover  only  so  much  as  the  contract  price 
WRB  ndoced  by  tils  oootntct.  It  ia  not  matter 
di  law,  nor  a  fact  ia  the  case,  that  the  onntract 
price  has  been  paid  in  full;  nor  that  it  has  not 
been  reduced,  on  account  of  the  plaintiff's  con- 
tract, bv  more  than  enough  to  pay  bis  claim. 

We  think,  however,  that  the  rulmg  must  be 
taken  to  be  a  ruling  that  the  evidence  offered 
was  not  competent  to  prove  any  action  of  the 
cnnmiltee,  and  that  the  i>laintifl  bad,  for  that 
reason,  failed  to  prove  his  case;  and  not  as  a 
ruling  as  to  the  sidlcieDCy,  to  prove  every  part 
of  tlK  pluntifl'B  faise,  of  evidenra  offierea  only 
(0  prove  one  part,  and  held  to  be  incompetent 
forthtf. 

HKtpti&ru  nutained. 


Timothy  SHEA 

V, 

Town  of  MILFORD  rf  al. 

1q  a  mlt  aniiiBt  a  town,  by  a  sabcon- 
tomctor  for  the  erection  of  a  public 
buildinj^,  for  eonversion  of  sheds, 
engine-house,  enn^ine*  lime,  cement, 
etc.,  where  the  town  had  notified  the 
pla^tiff  to  remove  the  property  from 
one  place  to  another  on  its  own  land, 
and,  upon  his  refusal,  it  ha^.  in  asser- 
tion of  its  rlflflit  In  the  land,  made 
•nch  remoTaiT  reoo^nisinff  the  right 
of  property  in  the  chattebt  to  be  in  the 

Jilalntiff,  tliere  can  be  no  recovery 
or  the  yaine  of  the  property. 

(Woroester  Piled  Jamury  S,  1888.) 

ON  plaintiff's  exceptions.  Overruled. 
This  was  an  action  of  tort  for  conversion 
of  certain  personal  property  owned  by  the 
pbiBtiff,  and  used  by  him  as  a  siU>contractor 
ni  doing  the  stone  work  for  the  construction  of 
MmorU  HaU  of  Milfoid. 

Evidence  was  introduced  tending  to  show 
that  the  town  of  Milford,  one  of  defendants, 
coDlncied  with  the  firm  of  Mead,  Mason,  & 
Co.  for  the  construction  of  a  granite-stone 
tmildiDg  for  a  memorial  hall  in  Milford,  and 
tiut  Mead,  Mason,  &  Co.  sublet  the  stone 
woriL  lothe  plaintiff,  and  that  defradsnt  Swasey 
the  agent  and  architect  for  the  town,  and 
u  such  bad  the  supervision  of  the  building  for 
said  town  under  a  contract  with  Mead,  M^n, 
&  Co.;  that  the  time  for  building  said  hall,  by 
tbecoDtract  with  Mead,  Mason,&Co., was  from 
Uk  making  of  the  contract  in  March,  1884, 
QDtOAinll  1,  1886;  that  the  contract  with  Shea 
wu  anta  August  15,  1884;  that  Shea  did  not 
ram^^  his  [nrt  of  the  woric  by  August  16, 
Ixrt  that  he  was  requested  by  the  contractors 


and  the  town's  agent,  Swssey,  to  perform  work 
included  in  the  contract  by  its  terms  after  said 
time  had  expired.  Evidence  was  also  intro- 
duced to  show  that  the  defeudants'  agent, 
Swasey,  requested  the  plaintiff  to  perform  cer- 
tain work  upon  the  walls  of  said  buildingafter 
the  alleged  conversion  of  said  property,  wbicb 
alleged  conversion  took  place  by  the  direction 
of  Swasey.  acting  for  the  town,  m  April,  1886. 
The  property  alleged  to  have  been  converted 
was  the  plaintiff's  sheds,  engine-house  and 
engine,  plank,  staging,  lime,  cement,  and  other 
like  personal  property  used  by  plaintiff  In 
the  construction  of  said  building,  and  which  the 
plaintiff  had  placed  upon  the  proper^  of  the 
defendant  town  under  the  license  implied  or 
conferred,  as  he  alleged,  in  the  contract  for 
building  said  ball;  and  which  property  was  re- 
moved by  defendants  to  another  partof  the  same 
lot  upon  which  it  had  stood. 

Judgment  for  defendants,  and  plaintiff  al- 
lured exceptions. 

Further  facts  appear  from  the  opinion. 

Mr.  W.  A.  Gilo,  for  plaintiff: 

All  licenses  coupled  with  an  interest,  and 
implied  from  or  conferred  by  a  contract,  while 
the  coQiract  is  in  force  from  wbicb  the  license 
is  conferred  or  implied,  are  irrevocable. 

NetOeton  v.  Siken,  8  Met.  84. 

So  long  as  the  obligation  nnder  plaintiff's 
contract  was  unperformed,  and  thedefmdants 
required  bim  to  perform  it  as  part  of  tiie  con- 
tract, the  Implied  license  to  use  the  necessary 
land,  and  to  have  his  tools,  implements,,  and 
staging  in  the  most  convenient  and  serviceable 
place  on  the  land  of  the  defendants,  was  implied ; 
and  this  right  was  inseparably  coupled  with  tlie 
duty  and  obligation  under  the  contract 

The  right  thus  acquired  is  something  more 
than  a  more  revocable  license,  it  is  in  the  na- 
ture of  a  grant,  as  it  is  part  of  the  grant  by  im- 
plication. 

2  Bouv.  Inst.  S08;  Wood  v.  Ledbitter,  IS  M. 
&  W.  838. 

It  is  not  essential  that  the  interest  of  the  li- 
censee should  he  In  the  thing  to  which  the  right 
given  relates,  or  on  which  it  is  to  be  excrcimd. 
All  that  is  necessary  is  that  the  licensee  should  ' 
possess  some  right  which  depends  on  the  con- 
tinuance of  the  license  to  enable  him  to  enjoy. 

BouUi  V.  Mitelie^,  15  Pa.  871. 

Meaara.  Thomas  G.  Kent  and  Oeorfe 
T.  Dewey,  for  defendants: 

If  the  puiiiKiff  had  any  right  to  use  any  por- 
tion of  the  land  for  the  purpose  claimed,  he  did 
not  have  the  exclusive  right;  but  the  town  also 
had  a  right  of  occupation  as  owner,  and  the 
plaintiff  could  not  have  maintained  trespass. 

Tappan  v.  Bumliam,  8  Allen,  70. 

The  removal  of  the  property  from  one  place 
on  the  town's  lot  to  another,  under  the  circum- 
stances disclosed,  did  not  amount  to  conver- 
sion. 

Farngmrth  v.  Loioery,  184  Mass.  012,  510, 
and  cases;  MePartiand  v.  Head,  11  Allen,  281: 
Heald  v.  Carey,  11  C.  B.  977. 

If  the  plaintiff  was  in  the  occupation  of  cer- 
tain land  of  the  town,  under  a  license  for  the 
performance  of  a  contract  which  had  not  been 
executed,  the  town  bad  a  right  to  revoke  the 
license  unless  the  license  was  a  necessary  part 
of  the  contract. 

Drake  v.  WOle.  11  All<g^,^i.,^ 
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W.  AUea.  J.,  dellTerod  the  opinion  of  the 
court: 

The  property  of  the  plaintiff  alleged  to  have 
been  converted  bv  the  defendants  was  on  land 
belonging  to  and  occupied  by  the  defeni^t 
town.  The  town  requested  the  plaintiff  to  re- 
move the  property  to  another  place  on  the  same 
parcel  of  lancf,  and  the  plaintiff  refuaed  to  do 
so,  whereupon  the  defendants  removed  it  to  (he 
place  assigned  by  the  town.  The  instruction 
that,  if  the  plaintiff  unreasonably  neglected  to 
remove  the  property,  and  the  defendants  re- 
mold it  to  another  part  of  the  lot,  doing  no 
unnecessary  damage,  the  plaintiff  could  not  re- 
cover, was  sutflciently  favorable  to  the  plain- 
tiff, even  if  he  occupied  under  a  license  which 
had  not  been  revoked.  The  evidence  negatived 
a  conversion  of  the  property  by  the  defendants, 
and  showed  tJiat  they  claimed  no  title  to  it,  aa- 
samed  do  dominion  over  it,  and  didnothii»  in 
derogation  of  the  plaintiff's  title  to  it;  and  that 
all  that  was  claimed  by  the  defendants  was  the 
right  to  remove  the  goods  from  one  place  to  an- 
other on  their  own  land.  All  that  was  done 
was  in  assertion  of  their  right  in  the  land,  and 
in  recognition  of  the  plaintiff's  right  of  property 
in  the  chattels.  If  the  plaintiff  had  the  right 
to  occupy  the  land  which  he  claimed,  the  act 
of  the  defendants  waswrongfu1,and  tb^  would 
be  liable  to  the  plaintiff  for  damages  for  breach 
of  contract,  or  for  the  trespass,  but  not  for  the 
value  of  property  converted  to  their  own  use. 
VarrmDOTOi  v.  Lowery,  184  Mass.  512;  Fouldea 
v.  WiUougliby,  8  M.  &  W.  640;  BmMt.  Care^, 
11  C.  B.  677. 

It  is  immaterial  whether  the  plaintiff  had  an 
unrevoked  license  to  occupy  the  land,  and  we 
express  no  opinion  upon  that  question. 

ehxej^ioju  overruled. 


WiUiam  W.  BROOKS,  Libdiant, 
Hattie  BBOOKB,  LOOlee. 

.In  libel  for  dlTorea.  oTidraee  of  sexual 
interoourse  a  short  time  before  the  mar- 
riai^e,  had  by  the  iibellee  with  the  same 
person  with  whom  she  is  charged  in  the 
libel  with  act-s  of  adultery  i^ter  mar- 
riage, is  admissible. 

(Norfolk — Filed  Januarr  6,18BB.> 

ON  libellee's  exception.  Cherruled. 
This  was  a  libel  for  divorce,  charging  that 
the  libellant  and  Iibellee  were  married  at  Bos- 
ton in  the  county  of  Suffolk,  on  the  15th  day 
of  June,  1886,  and  thereafter  lived  together  as 
husband  and  wife  within  the  Commonwealth 
of  Massachusetts;  thatsaid  libellant  had  always 
been  faithful  to  his  marriage  obligations,  but 
that  the  said  Iibellee,  being  wholly  renirdless 
of  the  same,  did  on  or  about  the  said  15th  day 
(if  JuDe,  11*86,  at  Boston,  aforesaid,  commit  the 
crime  of  adultery  with  a  person  to  libellant  un- 
known, but  by  information  of  the  name  of 
CliarlesR  Percival;  aod  that  on  divers  other 
days  and  times  between  the  said  marriage  and 
the  date  of  the  libel,  at  said  Boston,  and  at 
other  places  to  libellant  nnknown,  the  iibellee 
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committed  adultery  with  said  Percival  and  witfa 
certain  other  persons  whose  names  are  unknown 
to  libellant,  and  prayed  that  absolute  divom 
might  be  decreed. 

The  libellant  offered  evidence  that  sexual  io- 
tercourse  was  had  by  the  Iibellee  with  one  Per- 
cival, at  a  hotel  in  Boston,  in  the  forenoon  of 
the  day  of  the  marriage,  aod  before  the  mir- 
riage,  which  was  on  June  15,  1886.  and  also 
offered  evidence  of  certain  familiarities  with 
said  Porcival,  conaisting  of  visits  by  said  libe- 
lee to  the  room  of  said  Percival  in  said  hoteJ, 
within  a  short  time  pre(»ding  said  nuurisgc: 
To  this  evidence  the  Iibellee,  by  her  cooiad, 
objected,  and  the  court  admitted  the  same  solelj 
on  the  ground  that  it  tended  to  prove  aexoal 
intimacy  with  the  same  person  who  waschaned 
in  the  libel  with  acts  of  adultery  with  the  Iwel- 
lee  after  marriage,  and  to  support  which  otb«r 
evidence  was  offered  and  rec^ved  withoal  ob- 
jection. The  court  found,  as  a  fact,  that  the 
Iibellee  was  guilty  of  adulteiy  Krith  Fercfnl 
after  marriage,  but  did  not  find  tiiat  she  was 
guilty  of  adultery  with  any  other  pencm.  To 
the  aBmission  of  this  testimony  the  Hbdlee  ex- 
cepted. 

Mr.  H.  Danham,  for  Iibellee: 

In  the  cases  of  Commonwatlth  v.  SferrimM 
Pick.  618;  Goumonweattk  t.  PUroe,  U  Oiay, 
447;  and  Commonipealth  Thraaher,  Id.  4bO, 
the  court  stated  the  rule  that  "evidence  of  so- 
other distinct  offense  is  inadmissible  to  raise  an 
inference  as  to  guilt,"  but  varied  as  to  the 
plication  of  exceptions  to  that  rule. 

In  Tliayer  v.  Thayer,  101  Mass.  Ill,  thecouit 
again  stated  the  rule;  but  ruled  that  evideocr 
of  other  acts  of  adultery  were  admissiUe. 
whether  occurring  before  or  after  the  act 
charged,  for  the  purpose  of  showing  an  adul- 
terous disposition. 

See  also  Pond  v.  Pond,  133  Mass.  224. 

But  it  is  submitted  that  evidence  of  antenap- 
tial  incontinence  does  uot  come  within  the  scope 
of  the  decision  in  Thayer  v.  Thayer,  tupra,  nor 
should  in  any  event. 

'  'The  wife  could  not  avul  herself  of  antenap- 
tial  incontinence  of  the  husband  to  substsstitfe 
an  original  charge,"  says  Dr.  Lusbingtrai  in 
Oravea  v.  Graves.  3  Curt  Eccl.  338. 

See  also  Perrin  v,  Perrin,  1  Add.  Ecd.  S; 
Sullivan  v.  Sullivan,  3  Add.  Eccl.  390;  Beetet 
Y:Seete$,2  PhilHm.  127. 

And  in  the  present  case  it  was  admitted  to 
prove  sexual  intimacy.  Marriage  is  a  psrdoe 
to  all  prior  mistakes,  and  draws  obUvion  over 
the  past.  Such  is  the  tendency  at  the  law 
(Pub.  Stat.  chap.  125,  §  5),  and  to  admherl 
deuce  of  antenuptial  errors  to  prove  conjogtl 
infldehty  would  open  wide  the  door  to  fraui 

Dr.  Lusbington,  m  WeatherUy  v.  Weatkeries. 
1  Spinks,  Ifil,  with  great  caution,  admitled 
proof  of  antenuptial  incontinence;  but  In  Ihtt 
case  the  parties  continued  along  in  the  asme 
house,  and,  if  the  expression  may  be  used,  it 
was  laid  with  a  eoniinuando;  ■  and  in  the  pre* 
ent  case  the  parties  did  not  continue  under  the 
same  roof,  and  the  otienses  are  stated  witb  Per- 
cival at  different  places:  and  the  docOioe  of 
that  case  has  never  been  extended.  Again,  the 
Iibellee  is  called  to  answer  distinct  and  dilteeBt 
offenses  to  those  charged. 

And,  as  the  court  hasfa^ld  that erldence that 
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A  womin  is  ic  a  room  with  a  man,  the  door  be- 
in^  closed,  ia  prima evidence  of  sexual  in- 
tefooane,  every  married  woman  who  has  been 
"courted"  (to  use  a  common  expression)  could 
easily  be  fiot  rid  of  by  a  jealous  or  worn-out 
husband,  hj  means  of  the  divorce  court,  by 
siinply  bringing  his  wife  into  the  society  of  a 
fonner  wooer. 
See  GmmontiiealtA  v.  (Jlifford,  0  New  Eng. 

121.  145  Mass.  97. 
lo  the  case  of  Weatherley  v.  Weatherley,  1 
gpinks,  193,  defendant  was  a  pauper,  and  even 
Jlr.  Bishop  is  uncertain,  upon  that  case,  how 
to  class  the  revived  offense, — as  a  rondoQation 
or  whU:  and  it  is  submiHed  marriage  is  some- 
thtDg  else  than  a  pardon  with  a  "Ucket  of  leave" 
attached. 
2  Btdi.  Mar.  &  £Hv.  ^  686. 
Jfenn.  W.  OMt<m  and  T.  E.  Qvovar,  for 
hlcllanl-. 

The  evidence  objected  to  cannot  be  excluded 
bectase  it  is  iDsignificant,  or  because  the  time 
b>  wbidi  it  refers  is  too  remote;  and  even  in 
tbose  cases  its  exclusiffli  as  admission  w'oold  be 
within  the  discretion  <rf  the  justice  who  tried 
the  case,  and  not  subject  to  exceptions.  Is 
ibe  evidence,  then,  inadmissibte  tcx  otber  rea- 
amsT 

The  precise  question  here  raised  lias  been 
puaed  upon  by  other  courts. 

Wtatkertey  v.  Weatherley,  1  Bpinks,  198. 

So  in  Fan  Epp$  v.  Van  Erne,  6  Barb.  830, 
simiiBr  evidence  was  admitted. 

See  also  Simmona  v.  Simnums,  11  Jur.  880, 
died  without  reference  in  Weatherley  v.  Weath- 
frtf.  npra;  Qravet  v.  Oratee,  8  Curt,  Eccl.  288; 
Brtif  V.  Bray,  6  N.  J.  Eq.  628;  Cioed  v.  Cioeci, 

1  Spinks,  129. 

The  evidence  was  admitted,  not  to  prove  a 
bet  which,  unsupported  other  evidence, 
would  entitle  the  libellant  to  a  decree,  but  only 
to  dMw  sexual  intimacy;  and  whra  evidence  ot 
■ubscqnent  adultery  was  iatroduced,  evidence 
uf  pievious  misconduct  became  competent,  be- 
caose  it  bad  a  natural  tendency  to  establish  the 
truth  of  the  fact  io  controvert,  and  to  corrob- 
onie  other  direct  evidence  put  in  the  case.  It 
Aowedan  adulterous  disposition,  and  thus  gave 
force  to  the  evidence  showing  subsequent  mis- 
cooduct 

Thayer  v.  T^yer,  101  Mass.  118;  Common- 
Kam  V.  Merriam.  14  Piclc.  681;  Cole  v.  Man- 
'^iag,  L.  R.  2Q.  B.  D.  611;  GaldweU  v.  State,  17 
Conn.  467;  T/tayer  v.  Davit.  ^  Vt.  168:  Cbm- 
vmwalth  v.  Vurfee,  100  Mass.  146;  Common- 
nuttft  T.  XieholM.  114  Mas&  265. 

If  the  Ubellee's  position  is  correct  itcoold  not 
be  shown  that  die  had  ever  seen  or  spoken  to 
TWival  before  her  marriage.  Her  marriage 
would  exclude  the  very  evidence  that  might 
protect  her  if  she  was  guiltless  of  the  iKffense 
chained  against  her. 

Evidence  of  adultery  after  condonation  makes 
evidence  of  a  previous  adultery  admissible, 
'in  prlocifde,  after  a  condonation  or  mar- 
riage, there  is  a  presumed  atwndonment  of  nn- 
lawM  connectioDs.  But  if  there  is  new  and 
independent' evidence  pointing  to  a  connection 
at  a  time  subsequent  to  the  period  of  condona- 
^  or  marriage, —not  merely  living  in  the  same 
house,  bnt  pertinent  evidence  directly  pointing, 
—thai  the  former  connection  may  be  shown  as 
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giving  force  to  the  inference  of  stibsequeut  mis- 
conduct " 

%  Bish.  Mar.  &  Div.  6th  cd.  685,  686;  Gum- 
ming V.  Cumming,  185  Mass.  890;  Smith  v. 
Smitk,  4  Paige,  482;  TurUm  v.  Titrtm,  3  Hagg. 
EccLSSO. 

If  the  Ubellee  dalms  that,  under  the  anUior- 
ity  of  Weatherley  v.  WeatheAeit,  aupm,  the  com- 
petency of  evidence  to  prove  antenuptial  incon- 
tinence must  depend  in  any  case  upon  the  spe- 
cial circumstances  of  that  particular  case,  then 
the  evidence  was  rightly  admitted,  as  its  admis- 
sion was  within  the  ducr^ion  of  the  justice 
who  heard  the  facts. 

Hohnes*  J.,  delivered  the  opinion  of  the 

court: 

It  is  settled  that  evidence  of  Indecent  famil- 
iarities with  the  person  with  whom  adultery  is 
charged,  and  even  of  sexual  intercourse  with 
him  at  other  times  after  marria^,  is  admissible 
to  explain  the  character  of  ambiguous  conduct 
relied  on  ns  evidence  of  the  act  of  adultexr  in 
issue.  Thayer  v.  Thayer,  101  Mass.  Ill;  Oom- 
mon-cealtk  v.  NichoU,  114  Mass.  28B;  Omnmon- 
wealth  V.  Merriam,  14  Pick.  518. 

There  can  be  no  doubt  that  evidence  of  sex- 
ual intercourse  on  the  morning  of  the  marriage, 
and  acts  of  familiari^  shortly  before,  tends  in 
like  manner  to  explain  doubtful  conduct  short- 
ly after  it.  The  objections  based  on  the  gen- 
eral rules  of  evidence  are  answered  by  Thayer 
V.  Thayer,  nupra. 

It  is  suid  that  marriage  operates  as  an  oblivion 
of  all  that  is  passed.  But  there  is  no  reason  for 
making  of  this  rule  a  veil  of  fiction  which  pre- 
vents the  facts  from  throwing  their  natural 
light  on  subsequent  events.  Weatherteyv. 
Weatherley,  1  Spinks,  198,  196;  Van  Eppa  v. 
Van  Eppt,  6  Barb.  820. 

Beeeptione  otemded. 


Calvert  HANDY 

V. 

Le  Grand  C.  TIBBETTS. 

Where  the  record  of  the  trial  Jnatlee 
does  not  show  any  deposit  with  him, 
or  any  offer  to  make  a  deposit,  and  the 
copy  of  abend  approved  bythe  justice, 
with  the  same  condition  as  is  required 
in  a  recognizance,  isamongf  the  papers 
produced  in  the  superior  court,  It  is  not 
competent  for  the  defendant  to  show 
compliance  with  the  atatnte  provi- 
sions under  the  exceptions  in  Pub.  Stat, 
chap.  155,  29-82,  by  parol  evidence 
that  he  offered  to  recognize,  or  that 
be  offered  to  deposit  with  the  trial 
justlM,  and  tendered  to  him.  asufBdent 
sum  in  lieu  of  a  recognizance. — which 
recognizance  and  deposit  the  justice  re- 
fused to  accept.  If  the  defendant, 
without  fault,  failed  to  perfect  his 
appeal*  be  has  his  remedy*  not  by 
treating  the  appeal  as  perfected,  but  by 
proceedingB  in  review. 

iNantuoket — FUed  January  6,  1886.) 

ON  petitioner's  exceptions.  Overruled. 
Petition  by  Le  Grand  C.  Tibbetts  for 
leave  to  enter  an  appeal.   Hearingvte  the  » 
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perior  court  before  Tbompacm,  J.,  who  dis- 
missed the  petitioD,  and  tbe  petiUcnwr  alleged 
exceptions. 
Tbe  facta  sofflciently  appear  io  tlie  opinion. 
Mr.  J.  Brown,  for  defendant,  petitioner: 
If  tbe  defendant  had,  as  required  by  the  trial 
justice,  given  the  written  lK>nd,  the  appeal 
would  have  been  dismissed  by  the  superior 
court  for  want  of  a  proper  recognizance  or  de- 

C't  of  money,  as  required,  upon  an  appeal 
1  a  trial  justice  in  a  civil  action,  by  Pub. 
Stat.  chap.  ICS,  S§  39.  80. 

Bantom  v.  BeMard,  188  Mass.  464;  Putnam 
T.  Boger,  1  New  Eng.  Rep.  S27, 140  Mass.  286; 
Parker  v.  Snoto,  3  New  Eng.  Rep.  418,  148 
Mass.  423. 

The  question  is.  Can  the  appellate  court 
ffrant  refief  to  the  party  aggrieved,  who  has 
done  all  in  bis  power  before  tbe  magistrate, 
and  has  been  guilty  of  no  lacbes?  It  is  hardly 
Just  and  equitable  to  leave  bim  to  tbe  trouble 
and  expense  of  a  writ  of  review,  wbicb  be  do 
doubt  could  maintain,  as  in  Keem  t.  White, 
186  Mass.  28. 

Even  if  there  are  errors,  if  a  party  acts  in 
good  faith  and  all  righta  are  preserved,  the 
court  protects. 

W/ueler  &  W.  Mfg.  Go.  v.  BuHingham,  137 
Mass.  Sai. 

"If  by  reason  of  accident  or  mistake  ao  ap- 
peal to  the  superior  court  is  not  duly  entered 
therein,  or  if  for  a  like  reason  a  complaint 
founded  on  an  omission  to  enter  an  appeal  has 
not  been  entered  by  the  appellee,  the  court, 
upon  petition,  may  allow  said  appeal  or  com- 
plaint to  be  entered." 

Pub.  Stat.  chap.  152  §  16;  Noyet  v.  Sh^r- 
burnt,  117  Masa  279;  Laidea  v.  heeenai,  118 
Mass.  418. 

Mr.  H.  B.  Worth,  for  plaintiff: 

Tbe  ap|>6a]  which  the  defendant  asks  leave 
to  enter  in  tbe  superior  court  is  from  a  trial 
Justice.  Because  there  was  no  recognizance  as 
required  by  Pub.  Stat.  chap.  155,  %  29,  the  su- 
perior court  had  no  jurisdiction  to  enter  tbe  ap- 
peal or  deal  therewith  (Whseler  d  W.  Mfg. 
Co.  T.  BurliTtgham,  187  Mass.  681 ;  Saniom  v. 
BaUard,  188  Mass.  464;  Keene  v.  WhiU,  186 
Mass.  28;  Putnam  v.  Bof/er,  1  New  Eng.  Rep. 
527, 140  Mass.  285;  Henderton  v.  Beruon,  1  New 
Eng.  Rep.  688, 141  Mass.  218),  unless  tbe  offer 
to  make  a  deposit  with  the  trial  Justice  was  a 
compliance  with  Pub.  Stat.  chap.  1S5,  §  80. 

The  validity  of  an  appeal  presented  to  the 
superior  court  for  entt^  must  be  determined 
by  the  record  of  the  court  from  which  tbe  ap- 
peal is  taken. 

BotoditeA  Mut.  Ins.  Co.  v.  Wintloic,  8  Gray, 
415. 

Parol'evidence  is  not  admissible  to'conbadict, 
alter,  or  add  to  the  record  of  the  trial  justice. 

WfUiv.  Steveiu,  2  Gray,  115. 

There  is  no  record  of  a  depodt  according  to 
Pub.  Stat.  chap.  155,  g  80. 

But  if  tbe  superior  court  could  receive  facts 
outside  the  record  of  the  trial  justice,  "an  offer 
to  make  a  deposit"  is  not  sufficient  compliance 
with  Pub.  Stat.  chap.  1.56,  8G. 

Tbe  defendant's  remedy  is  by  a  review  of  the 
ju^pnent  of  the  trial  justice. 

Keene  v.  White,  and  BouxUteh  Ins.  Co.  v.  Wiiu- 
loa,  wupra:  Hvtekintm  V.  OurUy,  8  Allen,  28; 
FiMa-  v.  Storn;  111  Mass.  281. 


W.  Allen,  •7'.,  delivered  the  opin{(ra  of  the 

court; 

It  must  be  taken  to  be  settled  law  that  an  ap  - 
peal  under  Pub.  Stat.  chap.  155,  g  28.  cannot 
be  allowed  (except  under  tbe  ezoepti<Mis  inSitt: 
unless  tbe  party  appealing  recognize  acoordini 
to  the  provisions  of  %  29,  although  he  may  nol 
be  in  fault,  and  may  be  ready  and  may  offei 
to  recognize.  Parker  v.  Snow.  3  New  Enju 
Rep.  418,  148  Mass.  423:  Hendtrmm  v.  BeitM, 
1  New  Eng.  Rep.  538,  141  Mass.  218.aiidcaKs 
cited.  The  same  rule  must  be  applied  to  the 
providons  of  %i  80-82,  which  conMitute  the 
exceptions  in  ^29.  They  authorize,  in  lieu  of 
the  recognizance,  a  deposit  by  the  appellant, 
with  the  trial  justice,  of  a  reasonable  sum,  to 
be  fixed  by  the  justice,  a  certificate  of  which 
shall  be  issued  by  bim  to'  the  depositor;  anil 
provide  that  the  trial  justice  shall  transaiit  the 
sum  deposited  to  the  cleik  of  the  Buperior 
court,  with  tbe  papers,  and  that  tbe  clerk  shall 
hold  such  sum  until  the  final  dispodtSon  <tf  tlit- 
case,  when  he  shall  pay  it  m  tbe  couit  may 
order. ' 

The  record  of  the  trial  justice  does  not  show 
any  deposit  with  tbe  justice,  or  aoy  offer  b> 
make  a  deposit.  On  the  contrary,  a  c(^y  of  ■ 
bond  approved  by  the  justice,  with  the  sbov 
condition  as  is  required  in  a  recoeniaaiioe,  is 
among  the  papess  produced  in  the  superior 
court.  We  think  that  the  ruling  of  tbe  court 
was  right,  and  that  it  was  not  conapetent  for 
tbe  defendant  to  show  compliance  with  the 
statute  provisions,  by  parol  evidence  that  he 
offered  to  recognize,  or  that  he  offered  to  de- 
posit with  the  trial  justice,  and  tendered  to  hhn. 
a  sufficient  sum  in  lieu  of  a  recognizance. — 
which  recognizance  and  deposit  tbe  Joitice  re- 
fused to  accept.  If  tbe  oefeodaot,  withoot 
fault,  failed  to  perfect  his  appeal,  he  baa  his 
remedy,  not  by  treating  tbe  appeal  as  perfected, 
but  bv  proceedings  in  review,  better.  WUte, 
186  Mass.  28. 

Keceptioni  overruUd. 


GRANITE  NATIONAL  BANK 
e. 

Robert  G.  FITCH  et  at. 

1.  Part  payment  of  a  note  by  the  gua- 
rantors thereof,  upon  agreement  with 
the  holders  that  it  sbould  not  be  deem^ 
payment  for  or  on  account  of  those  pri- 
marily liable  thereon,  but  should  be 
kept  alive  for  the  benefit  of  the  gma- 
ranters,  does  not  dieehary e  thenak* 
ere  pro  tanto. 

2.  The  makin^r  and  delivery  of  a  note,  br 
the  uiakers  of  a  former  note,  for  tbe 
balance  unpaid  tbereon,  i«  not  paj" 
meat,  unless  accepted  Id  dischance  of 
the  oriifinal  note. 


(Suffolk — ^Flled  Januai?  S,iaSBJ 

N  defendant's  exceptions.  Overrvted. 
This  is  an  action  of  contract  broagbt  by  tlir 
plahitiff  bank  against  tt^Q.  Fitch.  A.  P.  Moore, 
and  J:  E.  S^T[^^^%py^og4(^«*»«^ 
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ipoD  a  promisHOTy  note  of  the  following  tenor 
tM  fonn: 

$5,000.  Boston.  Sept.  5,  1384. 

Ninety  days  after  date  Z  promise  to  pay  to 
be  order  of  the  Oranite  Natftmal  Bank  $5,000, 
Mvabfe  at  Oranite  National  Bank.  Yalae  re- 
wivedL  R.  G.  Fitch, 

A.  P.  Moore, 
J.  E.  Moore, 
(lodorsed)   We  guarantee  the  payment  of 
liisnote.  D.  Allen, 

J.  W.  Bradbury. 
Two  thoosand  dollars  paid  December  6, 1884. 

Fitdi  alone  defended. 

At  the  trial  by  the  court  it  appeared,  from  the 
lefendant  Pilch's  interro^tories  to  the  president 
ind  caihier  of  the  plaintiff  bank,  and  their  an- 
nrers  thereto,  that,  after  the  reported  failure  of 
L  P.  and  J.  E.  Moore,  two  of  the  signers  of  said 
note,  tnd  the  payment  of  the  $2,000  indorsed 
ibereoQ.  the  guarantora  of  the  note  paid  to  the 
riuDtiff  bank  the  principal  part  thereof,  leav- 
ing doe  a  balance  of  $317.'50,  upon  the  agree- 
(DQit  that  the  bank  was  to  hold  the  note  as  se- 
nifity  to  the  guarantors  for  the  amount  paid 
bj  toem,  as  well  as  for  the  balance  remaining 
due  to  itself. 

SabBeqoently  the  defendants  A.  P.  and  J.  £. 
Hooreaent  to  the  plaintiff  bank  their  note  for 
Mid  balance  of  $217.50,  the  amount  that  re- 
maned dne  at  that  time  on  the  original  note, — 
irhich  note  so  sent  has  never  been  discounted  or 
Mid,  in  whole  or  in  part,  nor  accepted  by  the 
bank  in  discharge  of  the  original  note. 

I'pon  this  evidence  the  defendant  Fitch  re- 
qocAed  the  court  to  rule  as  follows:  (1)  that  the 
pa^ ment  made  by  the  guarantors  on  the  note  in 
Hfit  to  tiie  plaintiff  bank,  as  set  forth  in  the  an- 
Bvets  to  the  defendant's,  interrogatories  to  the 
^intilT,  discharged  and  releasedthe defendant 
Fitcli  from  his  liability  on  such  not«  to  the 
UDouDt  of  said  payment,  and  the  plaintiff  can- 
cot  have  its  action  against  said  Fitch  for  such 
unouBt,  notwithstanding  the  arrangement  said 
to  be  made  with  the  guarantors;  (2)  that  the 
givine  of  the  note  to  the  plaintiff  bank  by  the 
twoXoores.  party  defendants  in  this  action,  for 
tbe  balance  remaining  due  after  the  payment 
\ij  tbe  guarantors,  as  set  forth  in  said  answers 
lo  mierrogatories,  extinguished  the  remainder 
of  Uie  cause  of  action  against  the  defendant 
Pitch;  and  the  plaintiff  can  recover  nothing 
iguDBt  him  in  this  action. 

Bnt  tbe  court  declined  ao  to  rule,  and  ruled 
tbat  the  aforesaid  facts  constituted  no  defense 
on  the  part  of  the  defendant  li^tch  to  this  action, 
or  Kiv  part  thereof,  and  found  for  the  plaintiff 
for  tbe  full  amount  of  its  claim,  and  interest 
tbmon. 

To  all  of  which  rulings,  and  refusals  lo  rule, 
itie  defendant  Fitch  duh  excepta 

Mr.  Z.  S.  Arnold,  for  defendiint  Fitch: 

TlibdefCTdant  submits  that  the  court  below 
fred  Id  refusing  the  first  ruling  prayed  for,  be- 
caoae  the  payment  tbe  guarantors  to  the 
plaiudff  bank  extinguished  the  note  pro  tanto, 
*pA  tbe  plaintiff  ought  not  to  maintain  its  ac- 
tion thereon. 

This  is  expressly  laid  down  in — 

Edw.  BUh,  ^m.  See  also  Prag  v.  JUaim, 
7  Cub.  9S8;  Bb^iu  v.  Fano^,  83  N.  H.  425. 


The  status  of  tbe  guarantor  of  a  promissoiy 
note,  so  for  as  bis  riKut  to  demand  and  notice  fs 
,  concerned,  ia  defineo  in  Oxford  Bank  v.  Uaynes, 
8  Pick.  438;  but  in  other  respects,  although 
there  is  considerable  diversity  in  the  decisions 
on  tbe  subject,  he  seems  to  be  more  in  the  po- 
sition of  a  joint  promisor  or  surety,  only  differ- 
ing from  tbe  latter  in  that  the  surety  may  be  sued 
without  demand  and  notice. 

Luqueer  v.  Prosser,  1  Hill,  256;  Bunt  v. 
Adtims,  5  Mass.  S58;  Whiter.  Holland,  9  Mass. 
814;  Hough  \.  Oray,  19  Wend.  202;  Douglass  r, 
Hmcland,  24  Wend.  85;  Walton  v.  MaecaU,  13  M. 
&  W.  458;  Gage  v.  Meclianica  Nat.  Bank,  76  HI. 
62;  BeWier  v.  Smith,  7  Cush.  482. 

Tbe  only  proper  way  for  the  guarantors  of  a 
note  to  assert  their  rights  against  the  makers  la 
to  pay  the  note,  and  then  nring  an  action  for 
money  paid  against  the  primary  debtors. 

Edw.  Bills,  ^724;  i^T.'Ainter,4Pick.882; 
Pray  v.  Maine,  supra. 

And  Uiere  is  something  more  than  a  merely 
technical  objection  to  the  course  which  the 
plaintiff  claims  the  right  to  take.  In  a  suit 
the  guarantors  to  recover  the  amount  paid  .by 
them,  from  this  defendant,  it  would  be  open  to 
him  lo  show  equities,  which  he  is  debarnKl 
from  showing  in  this  present  action. 

Whatever  the  nominal  status  of  tbe  various 
parties  whose  names  are  on  a  note  as  maker,  in- 
doraer,  surety,  or  guarantor,  as  between  them- 
sdves  they  may  show  their  actual  relationa, 
and  thus  tbe  inaorser  may  be  tbe  one  primarily 
liable,  and  tbe  nominal  maker  simply  a  lendei' 
of  his  name  for  tbe  accommodation  of  others. 
And  thus  with  a  surety  or  guarantor. 

Avgar  V.  Hiler,  24  N.  J.  L.  812;  Ilendrieksmi 
V.  Hutchinmrt.  29  N.  J.  L.  180;  Randolpb,  Com. 
P^r,  §  908,  and  cases  cited. 

And  tbe  defendant  also  submits  that  it  would 
be  going  too  far  in  any  event  to  allow  this 
plaintiff  to  maintain  this  action  in  two  pieces,— 
in  part  for  itself  and  In  part  as  trustee  for  these 
guarantors. 

As  to  the  second  point  raised  by  the  excep- 
tions, it  seems  to  involve  only  a  narrow  question 
of  law,  which  ispretty  well  settied  in  our  Com- 
monwealth and  ID  Mune,  where  the  contract  in 
suit  was  to  be  performed.  Prima  faeie,  the 
giving  and  retention  of  the  note  for  ^e  smaller 
amount,  sinied  by  the  two  other  ,  defendants, 
was  an  extiugoisbment  of  the  remaining  cause 
of  action. 

Chapman  v.  Durant,  10  Mass.  47;  Strang  t. 
Hirst,  61  Me.  0. 

To  be  sure,  tbe  plaintiff  says  that  it  never  ac- 
cepted the  note  as  payment;  out  It  retained  the 
same;  and  it  appears  from  tbe  pleadings  In  the 
cause  that  it  has  discontinued  this  action  as 
against  the  other  defendants. 

Messrs.  K.  D.  Bnaith  and  M.  M.  Waston, 
for  plaintiff: 

The  flrst  ruling  requested  was  properly  re- 
fused. The  liabuity  of  the  guarantors  of  a 
promissory  note  Is  a  Be<»mdary  liability. 

Oxford  Bank  v.  Haynea,  8  Pick.  Oom- 
momBealth  Nat.  Bank  v.  Law,  127  Mass.  72. 

Therefore  tbe  payment  made  by  them  did 
not  extinguish  the  note  pro  tanto  against  the 
makers;  but  it  was  competent  for  them  to  make 
with  the  plaintiff  the  precisti  arrangement  dis- 
closed by  the  bill  of  ezceptk)n8;  or  tbey-might 
have  baa  the  note  indoned  (h^zIq 
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and  brought  an  action  on  it  af^inst  tfae  makers 
ID  their  own  names. 

Plnneyy.  MeOregory,  103  Mass.  186, 198;  Mc- 
Oregory  v.  Mcdregory,  107  Mass.  548;  Byles, 
Bills,  10  Eng.  ed.  320,  and  notes. 

Tbo  second  request  required  the  court  to 
find,  as  a  fact,  that  the  note  for  $317.60  was 
taken  by  the  plaintiff  in  payment.  This  the 
court  declined  to  do;  and,  so  far  as  its  ruling  in- 
volves an  inference  of  fact,  this  is  not  open  to 
exception. 

The  note  in  suit  is  a  joint  and  several  note. 

JfemToeiamyv.  Stone,  7  Mass.  58. 

And  the  rule  of  lav  did  not  require  the  court 
to  find,  upon  the  evidence,  that  the  $217.80 
was  taken  in  payment. 

Mdledoe  v.  Bmton  Iron  Co.  5  Cush.  169, 170; 
Toft  V.  Boyd,  18  Allen,  86;  Green  v.  Rutaell.  18S 
JIaBs.536.538;  Paffev.  Hubbard,  1  Sprague,885. 

C.  AUeut  J.,  delivered  the  opinion  of  the 
coort: 

The  guarantors  made  a  partial  payment  upon 
the  note  in  suit,  but  it  is  found  by  the  court  that 
the  payment  was  made  upon  the  agreement  that 
the  payee  and  holder  of  the  note  should  hold  it 
as  security  to  the  guarantors  for  the  amount 
paid  by  them,  as  well  as  for  the  balance  remain- 
ing due  to  the  payee.  This  was  equivalent  to  an 
agreement  that  the  sum  paid  by  the  guarantors 
should  not  be  deemed  a  payment  for,  or  on  ac- 
count of,  the  parties  primarily  liable  to  pay  the 
note;  but  that  the  note  should  be  kept  alive,  in 
order  to  be  put  in  suit  for  the  benefit  of  the 
guarantors.  If  thej  had  paid  the  whole  amount 
of  the  note,  there  is  no  doubt  that  they  might 
have  taken  an  indorsement  to  themselves,  and 
brought  suit  upon  it  in  their  own  names.  It  Is 
not  necessary  to  determine  whether.  In  the  ab- 
sence of  any  express  understanding,  a  payment 
in  whole  or  in  part  by  guarantors  will  have  the 
effect  to  extinffuish  the  note,  wholly  or  pro  tan- 
to,  though  thfe  doctrine  is  often  broadly  stated. 
See  Story,  Prom.  Notes.  §  400;  Byles,  Bills.  7th 
Am.  ed.  173,  224,  325.  But  cleariv,  where 
there  is  an  agreement  that  the  note  shall  be  kept 
alive,  such  payment  does  not  discbarge  the 
makers.  Hnneyv.  MeOrepory,  108  Mass.  186; 
MeGretioryy.  MeOregory,  107  Mass.  548;  Pticific 
Bank  V.  Mitrhell,  9  Met.  297,  802;  WiUiama  v. 
James,  15  Q.  B.  498;  Jon^sv.  Broadhumt.  9  C.  B. 
178;  TkorntotiY.  Maynard.  L.  R.  10  C.  P.  695.  | 

As  to  the  subsequent  transaction  by  which  I 
two  of  the  makers  sent  to  the  holder  of  the  note  | 
their  new  note  for  the  balance  remaining  due  i 
beyond  the  amount  paid  by  the  guarantors,  it 
Is  expressly  found  that  the  bolder  did  not  accept 
such  new  note  In  discbarge  of  the  original  note ; 
and  under  such  circumstances,  according  to  the 
well-settled  doctrine,  the  new  note  is  not  to  be 
treated  as  payment.  Cotton  v.  Aiku  Nat.  Bank, 
4  New  Eng.  Rep.  859,  145  Mass.  48,  45. 

EiteeptioM  owiTruled. 


Henry  G.  TOWNE 

V. 

SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 

1.  OverMtimatea  of  Tftlae  in  a  proof 
of  loa«.  which  are  not  ftandalontly 
nuMie,  will  not  avoid  a  fire  insnranee 
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policy  under  a  clause  which  pvovide 
that  the  policy  shall  be  void  ''if  tfae  ifi 
Bured  shall  make  any  attempt  to  defraoi 
the  company  either  before  or  after  th 

loss." 

2.  Nor  will  stich  cverMtimatea  render  ; 
proof  of  loaa  insafBcieDt  to  satis^) 
oondition  precedeot  of  the  piriicy,  tfaa 
the  insorea  shall  render  a  slatemMit  o 
his  loss  in  writing  before  the  compian^ 
shall  be  liable  to  pay  the  insurance. 

8.  The  nef-lect  or  refusal  of  the  insared  u 
ftarnish  a  detailed  statement  of  1«« 

showing  quantities  and  value,  uuderj 
Massachusetts  standard  Are  policy,  wii 
not  of  itself  defeat  the  eladm  or  reoda 
the  proof  of  loss  insaflSoient:  at  most,  ii 
would  only  be  evidence  of  an  attempt 
to  defraud  the  company. 

4,  A  provision  of  the  policy,  requiring  thi 
proof  of  loss  to  set  forth  **a]l  otbei 
inaurance  in  detail."  is  satisfied  bj 
setting  out  in  the  proof  of  lose  a  copyo: 
the  description  of  the  property  insared 
by  another  policy  as  stated  in  snci 
policy. 

5.  When  g^dsin  two  aeparate  bnfldiap 

are  covered  by  one  policy,  and  arc 
made  diatlnet  aabjocta  of  insnraaee 

at  different  amounts,  a  proof  of  Imi 
calling  for  a  statement  of  the  parties  bi 
whom,  and  the  purpose  for  wnioh,  *'  Um 
building  insurea,or containing  the  jHop^ 
erty  destroyed  or  damaged,"  was  ooeo- 
pied,  shoofd  contain  a  stateBsent  «A 
the  amount  of  dama^  to  the  goods  in 
•aeh  bnUdinflT,  and  a  proof  of  lo«a  whidi 
refers  to  only  one  of  the  buildings  is  in- 
sufficient. 

(Hampdoi  FDed  JaniuuT'  7,  18BB.) 

ON  defendant's  appeal.   Judgment  menei. 
This  was  an  action  to  recover  the  a^oani 
of  a  policy  of  fire  insurance. 

Defendant  baseil  \\s  defense  on  two  nxtDods: 
(!)  that  technically  no  proper  proof  of  iosf  w« 
submitted  hv  plaintiff;  (2)  that  plaiotiJT  wilt 
fully  swore  falsely  in  his  proof  of  loss,  thnebf 
avoiding  bis  claims. 

The  following  is  a  copy  of  the  proof  of  Ion 
submitted  to  tfae  company: 

No.  of  Policy,  386.  Amount.  $8,100. 

To  the  Springfield  Insurance  Co.  of  Sprii^- 
fleld,  Mass. 

By  your  policy  of  insurance.  No.  386.  dated 
Aptil  28,  1888,  issued  at  your  agency  at  Baire, 
Bubagency  at  Furnace,  expiring  Apnl  ^  V>M. 
you  insured  Henry  G.  Towae  against  loss  aad 
damage  by  flre.  as  more  fully  appears  by  tbr 
printm  portions  and  cooditioDs  of  Mid  policy, 
the  written  portion  being  as  follows,  via.: 

"Amount  insured,  $3,100.    Premium.  |S1. 

$1,800  on  his  stock  in  trade,  coosiatiiigof 
dry  goods,  groceries,  boots  and  shoes,  flour  ani 
produce,  crockery,  glass  and  hardware,  painti^ 
oils,  drugs,  and  medicines,  contained  in  bis  tvo- 
story-and-basement  frame  dwelling  and  storf 
building,  situate  in  centre  of  Uardwick:  $10i> 
OH  his  store  fumittueaod  fistuies  therein:  $800 
on  his  goodgi^fi9|g(|^i^@)g^3itaate  «^ 
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torth  of  new  store;  with  pennission  to  keep 
rnnpoirder  for  sale,  oot  to  exceed  6  lbs. ;  witA 
Kimiasion  to  keep  kerosene  oil  for  sale,  not  to 
!zceed  5  bUs.    Other  insurance  permitted." 

Ake,  there  was  other  insurance  on  said  prop- 
rtv  to  the  amoont  of  $3,100,  and  no  more,  as 
bUom,  copies  of  which  policies  and  indorse- 
ofnis  are  hereunto  annexed. 

IIclyok£  Inttu  ranee  Company  of  Salem,  Ma»». 

Heory  G.  Towoe.  No.  129,849.  Amount 
nsum),  $2,100. 

$2,000  on  his  stock  in  trade,  ixmsiBting  of  dry 
>Dod^  groceries,  boots,  shoes,  hardware,  crock- 
"xj,  and  plated  ware,  and  the  usual  variety  of 
leouDtiT  store;  $100oD  bis  store  furniture  and 
Bxtnres.*  whole  contained  in  frame  buildinfc, 
Rnipied  as  store  and  dwelling,  situate  In  centre 

Hardwick. 

Dated  April  15.    Expires  April  15,  1884. 

A  fire  occurred  on  the  6th  day  of  August' 
16SS,  at  about  the  hour  of  two  o'clock  a.m., 
md  originated  as  follows,  viz. : 

Cause  unknown. 

The  actual  cash  value  of  each  speeiflc  subject 
thaa  situated  and  insured  under  the  aforesaid 
poUcies  at  tbe  time  of  loss,  and  the  actual  loss 
nd  dsHH^  br  said  fire  on  the  same,  and  for 
vhid)  claim  »  hereby  made,  was  as  follows. 


Sound 
Value. 

LoflB  or 
Damage 
on  Same. 

Total  In- 
surance 
on  Same. 

Total  sound  raloe, 
u()  total  lo«8  or 
damaire  and  in- 

HRUtce  .... 

figrrs  ST 

68B2  0E! 

4800  00 

>597«  ft7 

tfiSSS  92 

$4200  00 

For  a  more  particular  statement  of  some,  see 
"Schedule  A,"  annexed. 

Amount  clairoed  of  the  Bpringfleld  durance 
Co.  of  Sprin^eld.  $2,100. 

The  ivop^tr  insured  belonged  exclusively 
lo  Henry  G.  Towne.  and  no  other  person  or 
petaoos  had  any  interest  therein. 

Tlie  building  insured,  or  containing  the  prop- 
ettj  destroyed  or  damaged,  was  occupied  in  its 
■enoal  parts  by  tbe  parties  hereinafter  named, 
ud  for  the  following  purposeft,  to  wit:  By 
BcDiy  Q.  Towne,  for  store  and  dwelling. 

Tbe  said  fire  did  not  originate  by  any  act, 
design,  or  procurement  on  my  part,  or  in  con- 
Mqoence  of  any  fraud  or  evil  practice,  done  or 
suffered  by  me;  that  nothing  has  been  done,  by 
or  with  my  privity  or  consent,  to  violate  the 
cooditionB  of  the  policy  or  render  it  void:  and 
ttst  DO  articles  are  mentioned  herein  but  sudi 
as  were  In  the  building  damaged  or  destroyed, 
snd  bdoDKing  to,  and  were  In  the  possession 
of,  tbe  Mdd  assured  at  the  time  of  sakT  fire;  that 
BO  pnqtertv  saved  has  been  in  any  manner  con- 
Mled;  ana  that  no  attempt  to  deceive  the  said 
tosuiance  company  as  to  the  extent  of  said  loss 
^  in  any  manner  been  made. 

Any  ouier  information  that  may  be  required 
wilt  be  furnished  on  call,  and  onsidned  a  por- 
tioii  of  these  proofs. 

WitDess  my  hand  at  Wanen.  this  80th  day 
of  Angust,  18B8.         Henry  O.  Towne, 

Assured. 

PeiBonally  appeared  Henry  G.  Towne,  signer 
of  the  forgoing  statement  of  loss,  and  made 
*4eiDD  oath  to  the  truth  of  tbe  same,  and  that 
SXass. 


no  materiid  fact  is  withheld  that  the  said  In- 
surance company  should  be  advised  of.  Before 
me,  this  SOth  day  of  August,  1883. 

William  H.  Kelley. 

Justice  of  the  Peace. 

State  of  Massachusetts,  ( 
County  of  Worcester,  f  ^ 

The  cause  was  submitted  to  a  referee,  who 
admitted  the  above  proof  of  loss,  against  de- 
fendant's objections,  and  found  for  Uie  plain- 
tiff, which  finding  was  affirmed  by  the  court, 
and  defendant  appealed. 

Other  facts  appear  in  the  opinion. 

Mr.  Glubrl«s  A.  Biraie,  for  defendant: 

The  plaintiff  has  never  submitted  to  defend- 
ant such  a  statement  or  proof  of  his  alleged 
loss  as  is  re<]uired  by  law. 

The  referee  erred  in  admitting  the  pretended 
proof  of  loss  offered  in  evidence  by  plaintiff, 
and  also  in  ruling  that  it  was  a  sufficienl^com- 

Sliance  with  the  policy,  as  a  condition  prece- 
ent  to  plaintiff's  right  of  action. 
The  statutes  of  hlassachusetts  and  the  stan- 
dard form  of  policy  require  a  proof  of  loss,  and 
that,  after  such  proof  baa  been  served,  the  com- 
pany shall  have  uixty  days  within  which  to  make 
Its  election,  and  either  pay  to  the  insured  in 
money  the  amount  of  loss  or  damage,  or  replace 
the  property  injured  or  destroyed  with  other 
pro|)erty  of  the  same  kind  and  goodness. 
Pub.  Stat.  p.  714. 

The  doing  of  these  things  is  a  condition 
precedent,  and  IndispensabK  to  a  right  of 

action. 

Eattem  R.  Co.  v.  Relief  F.  Ins.  Co.  98  UasB. 
420;  Jonet  v.  Mtehaniet  F.  Im.  Co.  86  N.  J.  L. 
39;  F.yeoming  County  Int.  Co.  v.  UpAegraff,  40 
Pa.  811. 

The  essentials  of  a  proof  of  loss  are  well  rec- 
ognized and  known,  and  it  is  not  to  be  assumed 
that  the  Legislature  intended  to  abrogate  the 
recognized  Taw,  or  to  abridge  tbe  just  nghts  of 
the  insurers  in  this  regard. 

See  Catlin  v.  Sprin^eld  F.  2n».  Co.  1  Sumn. 
484-438. 

Mr.  C.  L.  Gardner,  for  plaintiff: 

All  that  the  law  requires  inline  "proof  of  loss" 
is  a  statement  in  writing,  signed  and  sworn  to 
by  the  insured,  setting  forth  (l)tberalue  of  the 
property  insured;  (2)  tbe  interest  of  the  insured 
therein;  (3)  all  other  insurance  thereon,  in  de- 
tail; (4)  the  purpose  for  which  and  the  person 
by  whom  the  building  containing  the  property 
insured  was  used ;  and  (5)  the  time  at  which ,  and 
the  manner  in  which,  the  Sre  originated,  so  1^ 
as  known  to  the  insured. 

Gen.  Stat.  chap.  119.  ^  180. 

The  statement  furnished  by  the  plaintiff  ful- 
ly meets  all  the  requirementsof  taw.  The  fact 
that  no  mention  is  made  of  the  undertaker  who 
occupied  the  upper  part  of  "the  old  store  build- 
ing" is  not  material, — especially  as  the  defend- 
ant is  not  shown  to  have  been  prejudiced  by  tbe 
omission,  and  the  same  was  not  due  to  any 
fraudulent  purpose  on  the  part  of  the  plain- 
tiff. 

FoteU  V.  Springfield  F.  <fi  M.  Ins.  Co.  122 
Mass.  191 ;  Hinekley  v.  Oermania  F.  Ins.  Co. 
140  Mass.  88. 

The  plaintifTs  loss  was  'practically  a  total 
one,  and  he  was  under  no  obligation>4o  "rive  i 
any  quantities  or  items  in  detail."  jy  vjOL^  IC 
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Clement  v.  Britiah  Ameriean  Aatur.  Ca.  3 
New  Eng.  Rep.  67, 141  Mass.  398. 

Field,  J.,  delivered  the  opinion  of  the  court: 
The  referee  OTerruIed  the  objections  of  the 
defendant  to  the  admission  of  the  proof  of  loss 
as  evidence,  having  found  that  the  "plaintiff 
did  not  willfuU^swear  falsely  Id  bis  said  proof," 
and  ruled  that  it  "was  sufficieDt;*'  and  tbis  is 
the  question  of  law  raised  by  Ibis  appeal.  The 

filaintiff  inserted,  at  the  end  of  the  proof  of 
088,  that  "any  other  information  that  may  be 
required  will  be  furnished  on  call,  and  consid- 
ered a  portion  of  these  proofs,"  but  it  does  not 
distinctly  appear  that  any  other  information 
was  called  for.  The  proof  of  loss  contains 
the  provisions  of  the  policy,  describingthesub- 
ject  of  the  insurance  and  the  corresponding 
provisions  of  another  policy  taken  out  by  the 
plaintjff  in  another  company, — other  insurance 
being  permitted, — and  it  purports  to  give  the 
"actual  cash  value  of  pach  specific  subject  thus 
eituatcd  and  insured  under  the  af  oresaiuipolicies 
at  the  time  of  loss,  and  the  actual  loss  and  dam- 
age by  said  fire  on  the  same,  and  for  which 
claim  is  hereby^  made,"  by  which  it  appears 
that,  except  articles  of  the  estimated  value  of 
$13.66,  the  claim  was  for  a  total  loss.  For  a 
more  particular  statement  the  proof  refers  to 
"Schedule  A,"  annexed.  "Schedule  A"  con- 
tains in  the  first  clause  "stock  and  fixtures  in 
Hardwick  store,  as  per  account  taken,  $6,185;" 
and  then  follow  a  few  small  items  of  goods 
bought  and  sold,  and  of  goods  saved,  making 
the  whole  loss  $5,862.92..  The  referee  has 
found  that  the  goods  were  totally  consumed  by 
fire,  "excepting  about  $18.66  worth." 

The  objections  taken  to  this  proof  are  that 
it  waB  fraudulently  false  in  the  amount  stated: 
did  not  specify  in  which  of  the  two  buildings 
mentioned  in  the  policy  the  goods  insured  were, 
or  the  amotints destroyed  in  either;  and  did  not 
give  any  quantities  or  items  in  detail ;  &nd  that, 
as  there  was  other  insurance  on  the  property, 
not  concurrent,  the  extent  of  the  claim  on  the 
defendant  did  not  appear  by  the  proof. 

The  referee  has  found,  as  a  fact,  that  the 
proof  was  not  fraudulently  false  in  the  amotmt 
stated;  and  this  disposes  of  the  first  objection. 

The  policy  provides  that  it  shall  be  Toid  "if 
the  insured  shall  make  any  attempt  to  defraud 
the  company,  either  before  or  after  the  loss;" 
but  overestimates  of  value  in  the  proof  of 
loss,  which  are  not  fraudulently  made,  do  not 
avoid  the  policy,  or  make  a  proof  of  loss  in- 
sufficient to  satisfy  the  condition  precedent  of 
the  policy  that  the  Insured  shall  render  a  state- 
ment of  his  loss  in  writing  before  the  com- 
pany shall  be  liable  to  pay  the  amount  insured. 
Little  V.  PhaniTin*.  Co.  128  Mass.  880,  385. 

The  policy  was  the  Massachuaetts  standard 
policy,  and  it  provided  that,  "in  case  of  loss 
or  damage  under  this  policy,  a  statement  in 
writing,  signed  and  sworn  to  by  the  insured, 
shall  be  forthwith  rendered  to<  the  company, 
setting  forth  the  value  of  the  property  insured ; 
the  interest  of  the  Insured  tberciu;  all  other  in- 
surance thereon  in  detail;  the  purposes  for 
which,  and  the  persons  by  whom,  the  building 
insured,  or  containing  the  property  insured, 
was  used;  and  the  time  at  which,  and  the  man- 
ner in  which,  the  fire  originated,  so  far  as 
known  to  the  insured.  The  company  may  also . 
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examine  the  books  of  acooont  and  Toadbersiif 
the  insured,  and   make  extracts  from  ths 

same." 

The  defendants  insured  $1,800  on  plaintiffa 
stock  of  goods  "  in  two-story  frame  dwelliw 
and  store  building;"  "$100  on  his  furnituretni 
fixtures  therein;'*^  and  "$200  'on  hfe  goods 
stored  in  his  old  store,  dtnated  fire  feet  noitk 
of  newstore."  The  referee  finds  that  the  pris' 
cipal  building  was  wholly  occupied  by  ibe 
plaintiff  as  a  store  and  dwelling,  and  that  19 
feet  from  this  building  "  was  an  old  store  boild- 
ing,  formerly  used  by  the  plaintiff'  as  a  sttm^ 
the  upper  part  of  which  was  occupied  by  aa 
undertaker,  but  in  the  basement  oi  which,  m 
the  plaintiff  testified,  was  "about  $300  wwk 
of  the  plaintiff's  goods,"  which  were  totillr 
consumed.  The  proof  of  loss  states  that  "thf 
building  insxired,  or  containing  the  properlj* 
destroyed  or  damaged,  was  occupied  in  its  acr- 
eral  parts  "  "  by  Henry  G.  Towne,  for  sbm 
and  dwelling."  Tlie  policy  does  not  in  lenoM 
require  a  statement  of  the  value  of  the  proper- 
ty insured  in  detail,  or  a  particular  statemmt 
of  the  value  of  the  property;  and  if  it  be  tm- 
ceded  that,  from  the  nature  of  insurance,  and 
from  the  provision  that  the  company  "riuB 
either  pay  the  amount  for  which  it  shall  be  It- 
able,  or  replace  the  property  with  other  of  tba 
same  kind  and  goodness,"  the  company  oooM 
properly  require  a  statement  in  detail  of  a  stock 
of  goods,  if  the  plaintiff  could  reasonably  fur- 
nish such  a  statement,  still,  a  neglect  or  refusal 
to  furnish  a  detailed  statement  would  not  of 
itself  dereat  the  plaintiff's  claim,  or  make  tbc 
proof  of  loss  insufficient;  at  most,  it  wonM 
only  be  evidence  of  an  attempt  to  defraud  the 
company.  It  is  not  found  that  the  plaintiff  re- 
fused to  permit  an  examination  of  his  books 
and  vouchers;  or  that  bis  books  and  vouchers 
were  not  all  consumed  by  the  fire;  or  that  the 
plaintiff  could  have  submitted  a  more  q>edfic 
statement  of  his  loss;  or  that  the  plaintiff  fraud- 
ulently withheld  any  information  or  sttempted 
to  defraud  the  company.  The  objection  that 
the  proof  does  not  give  quantities  or  values  in 
detail  cannot  avail  the  defendant.  <^emm<  v. 
Brxtieh  Ameriean  Aesar.  Oo.  2  New  Eng.  Bep. 
57,  141  Mass.  888.  801;  Wyman  v.  ParpVt 
Equity  Im.  Co.  1  Allen,  808;  Harttna  v.  Quin 
ey  Mvt.  F.  Tne.  Co.  16  Grav,  591;  Fovie  v. 
.Springfield  F.  &  M.  Im.  Co.  m  Mass.  191,  IM: 
B'tinatead  v.  Diridend  Mut.  Jn».  Go.  13>'.  Y. 
81;  Catlin  v.  Springfield  F.  Ihb.  Co.  1  Sotnn. 
484;  McLnuffhlin  v.  Wa^ington  Chun^  Mut. 
Im.  Co.  S8  Wend.  536;  Norton  v.  Renmiaer  ^ 
8.  In*.  Co.  7  Cow.  645;  (yOonner  v.  Bartiiri 
F.  In$.  Go.  81  Wis.  160. 

As  the  plaintiff  set  out  In  his  proof  an  exaci 
copy  of  the  description  of  the  property  insured 
by  the  other  policy  which  he  had  obtained,  be 
complied  with  the  requirement  that  the  *ttt^ 
ment  of  loss  would  set  forth  "  all  other  in- 
surance thereon  in  detail."  If  there  was  any 
difficulty  In  applying  the  two  policies  to  Ute 
loss,  it  was  octMsioned  by  the  want  of  paiticu- 
laritr  in  describing  the  goods  lost,  and  the 
buildings  in  which  tb^  were  when  the  fire  cf- 
curred. 

The  most  formidable  objection  is  that  the 
proof  of  loss  did  not  distinguish  betveoi  the 
goods  in  the  principal-store  and  the  goods  in  . 
the  "old  stai^f[*zedEf<hni<^8J<dnent  in  the  ; 
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proof  of  loas,  with  the  schedule  aonezed,  it 
ipIKHs  with  reaaonable  certainty  that  the 
puintiff  made  claim  for  a  loss  pf  his  whole 
stock  and  flxtoree  in  Hardwick  store,  except- 
ing goods  saved  of  the  value  of  $13.66,  and 
Hut  these  were  situated  and  insured  as  ex- 
preased  in  Uie  policy;  and,  from  the  policy,  it 
ameus  that  the  old*  store  was  used  as  a  place 
<a  stUBge  for  goods  belcmging  to  the  stock, 
which  was  kept  forsalein  the  new  store.  But, 
in  the  description  which  is  contained  in  the 
proof  of  loss  of  the  building  "containing  the 
property  iosured,"  there  is  no  reference  to  the 
old  store:  and  the  statement  of  "the  purposes 
for  which  and  the  persons  by  whom"  the  build- 
ing was  us«d  indicates  that  the  plaintiff  had  in 
mind  only  the  new  store.  As  the  award  is  for 
|1,S34.22,  with  interest  from  Norember  1, 
1886,  it  is  plain  that  the  referee  must  have 
awarded  something  for  the  loss  of  goods  in  the 
old  store,  because'  the  insurance  on  property 
atuated  elsewhere  amounts  to  only  $1,900,  and 
the  date  of  November  1  is  probably  taken  as 
the  time  when  interest  would  begin  to  run,  be- 
iag  about  sixty  days  from  the  tune  when  the 
ptoat  of  loss  was  submitted. 

By  the  pcdicy,  the  goods  in  the  old  store  were 
made  a  distinct  subject  of  insorance,  and  these 

Kids  were  not  covered  by  the  other  insurance, 
e  defendant  therefore  had  an  interest  in 
knuwing  the  amount  of  the  damage  to  the 
goods  in  the  old  store.  We  think  that  the  old 
store  must  be  considered  as  a  building  distinct 
from  the  new  store;  and  that  the  proof  of  loss 
■booU  have  contained  a  statement  of  the 
amoDnt  of  the  damage  to  the  floods  in  the  old 
Acre,  and  the  purposes  For  which,  and  the  per- 
B>ios  by  whom,  this  building  was  used;  and  that 
Uiishas  not  been  done.  This  particular  defect 
eoncema  only  the  insurance  upon  the  goods  in 
the  old  store,  and  may  not  have  been  seasona- 
bly called  to  the  attention  of  the  plaintiff;  and 
the  defendant's  conduct  may  have  been  such  as 
to  constitute  a  waiver,  or  may  estop  it  from 
making  this  objection:  but  there  are  no  facts 
found  by  the  referee  from  which  such  infer- 
eaces  can  be  drawn  as  matter  of  law,  and  the 
referee  has  found  generally  that  the  de- 
fendant has  not  waived  its  right  to  have  such  a 
ptxjf  of  loss  as  is  required  uj  law.  For  this 
naaon  the  judgment  mnst  be  reversed,  and  the 
repent  recomoutted  to  the  referee.  See  Oum- 
berland  v.  ^orth  Tarmoutk,  4  Me.  459. 


Charles  H.  NORTH  st  al. 

V. 

Carrie  S.  DEARBORN. 

1-  If  the  mortgatgor  in  a  uiortgagQ  cover- 
log  several  parcels  of  land  conveys  bis 
ecralty  in  all  the  different  parcsela  to 
dilbrent  granteea  by  several  convey- 
ances, some  or  all  of  which  are,  or  are 
claimed  by  his  creditors  to  be,  voidalale, 
the  levy  of  an  exeeatioii  against  him 
may  be  made  by  a  sale  separately  of 
his  equities  in  the  different  parcel* 
conveyed  to  the  different  grantees. 

i-  Hence,  where.in  the  case  of  a  mort^a^ 
made  by  a  husband  And  wife  covering 
two  paroelfl  of  land  originally  owned  by 

SMiSB. 


the  basband,  one  par«el  bad  been  con- 
veyed to  the  wife  before  the  execution  • 
of  the  mortgage,  and  the  equity  in  the 
other  parcel  was  conveyed  to  a  third 
party  after  the  execution  of  the  mort- 
gage, and  creditors  of  the  husband 
claimed  that  such  conveyances  were  void 
as  to  them.— Held,  that  an  execution 
against  the  husband  was  properly  en- 
fbreed  by  a  levy  upon  and  saw  of  his 
equity  of  redemption  in  the  tiro  parcels 
■eparately. 

fMlddlesex  Filed  January  7,  1888.1 

ON  demandants'  exceptious.  Suttaintd. 
Writ  of  entry  to  recover  possession  of  two 
parcels  of  land  in  Wobum. 
The  facta  are  sufflcientlv  stated  by  the  OMirt. 
Mr.  It,  R.  Wentworth.  for  dtnnandants: 
The  circumstances  of  this  case  are  such  as 
render  l^pil  the  officer's  sale.    They  warranted 
him  in  making  sale  as  he  did. 

The  owner  of  a  right  to  redeem  several  par- 
cels of  land  subject  to  one  mortgage  may  con- 
vey  it  in  separate  tracts  or  lots,  and  thereby 
a  title  in  each  of  his  grantees  to  the  parcel 
or  lot  conveyed  to  him,  subject  to  the  payment 
of  the  whole  mortgage  debt. 

Webater  v.  Foster,  15  Gray,  85.  See  Lambert 
V.  De  Santos,  10  La.  Ann.  725;  ForreBt  v.  Phil- 
lipt.  2  Met.  (Ky.)  196;  Mansfield  v.  Dyer,  188 
Mass.  874. 

Fraud  was  a  controverted  fact  at  the  trial, 
and  the  court  h^  no  right  to  assume  tlut  both 
lots  were  fraudulently  conveyed. 

Chugh  V.  Wkiteomb.  105  Mass.  482. 

If  it  should  be  found  that  one  lot  was  not 
fraudulently  conveyed,  the  sale,  as  to  the  other 
one,  would  be  good,  for  then  Charles  T.  Dear- 
bom's  interest  would  be  an  equity  in  thisother 
lot,  and  could  be  taken  and  sold  on  execution. 

Pub.  Stat.  chap.  172,      1,  27. 

The  demandants  tiad  a  right  to  discontinue 
as  to  either  lot,  if,  after  the  evidence  was  pre- 
sented, they  wertT  convinced  they  could  not 
maintain  their  action  therefor. 

Somes  V.  8kinn£r,  16  Mass.  848;  1  Saund.  307, 
note  2. 

As  the  tenant  claimed  title  to  the  first  parcel 
under  deed  from  Charles  T.  Dearborn  to  Ben- 
jamin F.  Fish,  which  marked  out  tiie  exact 
portion  of  estate  which  the  offlt^r  stdd,  she  is 
not  injured  by  such  sale,  and  cannot  object 
thereto. 

Buffnm  V.  Deane,  8  Cnsh.  80;  Fletcher  v. 
Sttme,  8  Pick.  250. 

The  officer's  sale,  if  bad,  is  only  voidable, 
and  voidable  only  by  Charles  T.  Dearborn,  his 
heirs  and  assigns. 

Metelter  v.  Btone,  mpra;  Wildes  v.  Vanworhit, 
15  Gray,  ISO. 

The  tenant's  objection  to  the  sale  necessarily 
admits  the  fraudulency  of  the  conveyance  of 
the  second  parcel  to  her,  and  of  the  first  one  to 
Fish;  therefore  she  cannot  avoid  the  officer's 
sale. 

Bvffumv.  Deane,mdF^teherv.  l^one.mpra; 
Tftonuu  V,  Le  Baron,  10  Met.  408. 

Therefore,  under  her  plea,  she  could  not  raise 
this  objection.  The  tenant  has  no  more  rights 
under  her  deeds  than  ber  grantor  had.  K  he 
could  not  object  to  the  officer's  sale,  the  tenant 

could  not.  Cr\i^i~i\n 
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Mr.  TlMmas  F.  Magvire.  for  Teflpond- 
'ent: 

Tbe  officer  should  hare  sold  both  parcels  of 
land  at  one  ttme,  to  one  person,  tad  for  one 
sura.  Ab  he  sold  them  separately,  tbe  sale  was 
vdd. 

Woodward  v.  Sarinrit,  189  Mass.  218;  Pub. 
Stat.  chap.  172. 

A  separate  sale  on  execution  of  two  parcels 
ot  land,  both  subject  to  one  mortgage,  although 
situated  in  different  counties,  passes  no  title, 
and  will  not  support  a  bill  in  equi^  to  redeem 
the  land  so  sold  from  the  mortgage. 

WOater  v.  Fotter,  15  Gray,  81;  Cochran  v. 
Ooodell,  131  Mass.  464;  Sfansfield  v.  Dyer,  133 
Miiss.  874. 

A  sale  and  conveyance  of  an  undivided  half 
of  land  covered  by  a  mortgage  passes  no  title 
to  tbe  purchaser. 

Torrej/  v.  Cook,  116  Mass.  168. 

According  to  Pub.  Stat.  chap.  172.  and  all 
the  decisions  of  this  Commonwealth  touching 
the  matter,  the  two  sales  by  an  officer  were 
clearly  invalid,  and  the  deeds  pven  by  him 
ther^^ifterof  no  ^Eect. 

FMd«       delivered  tbe  opinion  of  the 

court: 

It  appears  that  tbe  first  parcel  described  in 
the  writ  was  conveyed  by  one  Thompson  to 
Charles  T.  Dearborn,  tbe  husband  of  Carrie  8. 
Dearborn,  the  tenant  in  this  action,  by  deed 
recorded  on  April  7, 1884,  and  thnt  the  second 

SiFcel  was  conveyed  by  said  Thompson,  to  said 
harles  T.  Dearl>om  by  deed  Pecoided  on  No- 
vember 11,  1881.  The  wife  and  her  husband 
mortgaged  the  second  parcel  (which,  in  some 
manner,  bad  been  conveyed  to  the  wife)  to  the 
Wobnm  Five  Cent  Savings  Bank,  by  deed  re- 
corded on  December  18, 1884;  and  tfaev  mort- 
gaged both  parcels  to  said  bank  by  deed  re- 
corded on  April  80,'  1885.  When  this  last 
mortgage  was  friven,  tbe  title  to  the  equity  in 
tbe  second  parcel  remained  in  tbe  wife,  and  tbe 
title  to  the  equity  in  the  flrsT  parcel  remained 
in  the  husband. 

These  demandants  brought  suit  against  the 
husband  on  July  27,  1885,  and  attached  bis  in- 
terest in  all  this  real  estate,  making  a  special 
attachment  of  his  interest  in  the  first  parcel, 
the  record  title  to  which  then  stood  in  the  name 
of  Benjamin  F.  Fish;  and  tbey  obtained  judg- 
ment in  the  suit,  and  execution  issued,  and  was 
levied  upon  the  equity  of  redemption  in  tti« 
first  parcel,  aa  It  stood  at  the  time  of  the  at- 
tachment, and  upon  the  equity  of  redemption 
in  the  second  parcel,  the  record  title  to  which 
still  stood  in  the  name  of  the  wife;  and  the  of- 
ficer sold  at  public  auciion,  under  this  levy, 
separately,  the  equity  of  redemption  in  tbe  two 

garcels  to  tbe  demandants,  who  paid  the  price 
Id  for  each,  and  received  deeds  of  both,  which 
were  duly  recorded.  Thereupon  they  brought 
this  action  against  tbe  wife.  The  objection  of 
the  tenant  is  that,  "it  appearing  thatooth  par- 
cels demanded  wereincluded  in  said  mortgage, 
recorded  April  30, 1885,  the  officer  should  Dave 
sold  both  parcels  for  one  bid  to  one  person,  and 
for  one  sum;  that,  as  they  were  sold  separate- 
ly, the  sale  was  vo^*'  The  court  sustained 
this  objection  and  directed  a  verdict  for  the 
tenant. 

The  demandants'  claim  necessarily  is  that 
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the  eonverance  to  the  wif^  of  the  second  par- 
cel is  voici  as  to  them,  and  that  tbe  eqvs^  in 
this  parcel  liable  to  be  taken  on  exeeaika 
by  the  judgment  creditors  of  her  busbaad.  A 
dmilar  dafm  must  be  made  as  to  tbe  fint  par 
eel,  although  it  does  not  appear  that  VyA  bst 
conveyed  this  to  the  wife,  or  what  claim,  if 
any,  she  makes  to  it,  except  that  both  naroefe 
are  demanded  in  the  writ,  and  she  baa  pwaded 
nuL  disseitin  as  to  both. 

When  a  mortgagor  retains  the  eijuity  of  I^ 
demption  in  all  the  parcels  of  land  lochided  in 
an  existing  mortgage,  or  when,  one  codv^ 
ance,  he  has  conveyed  this  eqpiity  to  aaotbcr 
person,  who  remains  tbe  assignee  of  the  whole 
interest  of  tbe  mortgagor  in  nil  the  parcelssab- 
ject  to  the  mortgage,  Uiis  equity  must  be  leried 
upon  and  sold  aa  one  single  and  entire  ret;  and 
separate  sales  of  the  right  to  redeem  each  pei- 
ccl  are  void.  Webtter  v.  F&tta-,  15Gny,Si: 
Cochran  v.  OoodeU,  181  Mass.  464;  PUa^tuiv. 
OootleU,  8  New  Eng.  Rep.  67ft,  143  Ha«.  38T. 

When,  bowever.the  mortgagor  has  otmve^fd 
his  equity  in  some  of  the  parcels,  but  r^aina  it 
in  others,  all  of  whicb  are  included  in  one  mon- 
gage,  the  levy^  of  an  execution  issued  upon  a 
judgment  against  him  must  be  upon  oeut  h'b 
right  to  redeem  the  parcels  of  land  of  whioi  be 
retains  the  equity,  if  his  conveyances  am  ik- 
ognized  as  valid  hy  the  judgment  creditor.  If 
tbe  mortgagor  baa  conveyed  his  equi^  la  all 
the  different  parcels  to  different  grantees  bf 
several  conveyances,  some  or  all  of  which  an. 
or  are  claimed  to  be,  voidable  by  bis  credilon, 
the  levy  of  an  execution  against  him  may  be 
made  by  a  sale  separately  of  the  equitiesin  the 
different  parcels  which  had  been  conveyed  to 
the  different  grantees.  The  morteagee  is  loi 
injured  by  thfo,  as  Uie  mortgage  debt  mast  be 
fiuly  paid  before  be  can  be  compelled  tordesn 
any  parcel  from  the  mortg^.  Tbe  raort^a^ 
is  not  aggrieved  because  oe  has  severed  his  in- 
terest in  the  equity  of  tbe  different  parcds.  bj 
his  conveyances.  The  purchasers  at  the  nte 
on  execution  must  bring  separate  suits  anisA 
the  different  persons  who  bold  tbe  ncoidws, 
to  recover  possession;  and  it  may  happen  thii 
some  of  tbe  titles  will  prove  to  be  good  and 
some  void  as  against  croditors  of  the  graMor, 
and  this  may  render  separate  sales  derirafak. 
Man^fidd  v.  Dyer,  1 38  Mass.  374. 

We  need  not  decide  whether,  in  tbe  last  estt 
supposed,  there  must  he  separate  sales,  or  cm- 
sider  what  rule,  if  any,  there  AouM  be,  oi 
contribution  toward  tbe  payment  of  the  rant- 
gage  debt,  or  of  exoneration  tberefrom.hrtween 
^e  purchasers  of  tbe  equities  in  the  dilfemi 
parcels.  In  the  present  suit  the  second  parcH 
was  conveyed  to  the  wife  before  the  execuliofl 
of  either  of  tbe  mortgages.  The  equity  in  tiie 
first  parcel  was  convF^ed  to  Fish  after  tbe  eH- 
cution  of  tbe  second  mortgage.  Both  i1k« 
conveyances  must  have  come,  mediately  or  in- 
mediately,  from  the  husband.  The  umois 
plea  piitthedemandants'  title  to  each  parcel  in 
issue,  and  the  demandants  mi^t  recover  one 
parcel,  and  not  the  othw. 

We  are  of  opinion  that  tbe  husband  had  so 
far  severed  bis  interest  in  tbe  parcels  that  tlie 
equities  could  be  levied  upon  and  sold  ■efA- 
rately  under  an  execution  against  him. 
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Alexander  McKENZIE,  Ext., 

V. 

Marish  ASH1£Y  et  al. 

the  will  of  ber  deecMed  hosbaad,  a 
wUmm  was  entitled  to  tbe  ineom*  for 

1Mb  ot  the  residae  of  hla  estate,  after 
pervMDt  of  two  l^aoies  to  herself,  amd 
alio  to  ao  araeh  of  the  princ^tol  aa 
Ebofdd  be  BooeBsaiT  tar  her  oomforta- 
ble  sapport.  On  the  widow's  death, 
tlOO  of  what  mif^fat  be  left  was  given  to 
» certain  person,  and  the  residue  to  & 
tbbd  person.  By  consent  of  such  residu- 
ary legatee^the  widowreeelved  $8.600 
from  tbe  pvincSpnl  of  tbe  estate,  and* 
addingr  thereto  some  money  of  ber  own, 
die  paFchaaod  a  dwriUn^hooae  for 
ber  use.  taking  the  title  in  fee  in  ber 
own  name.  At  that  time  the  income  of 
ther«aiainderof  the  estate  was  sufficient 
for  her  support,  but  some  sixteen  years 
afterwards  it  proved  ineuffleient,'  and 
OB  ber  bebalf  the  executor  applied  to 
tbe  oi>urt  for  leave  to  make  her  a  further 
payment  out  of  the  principal.  The  re- 
sidoary  legatee  was  then  dead,' and  his 
next  of  kin  resisted  the  application. 
Held,  that,  under  the  circumstances,  an 
addittonal  paymeat  firom  the  priaei* 
pal  sboald  be  allowed  to  the  widow, 
vttboot  compelling  ber  to  first  dispose 
of  said  bouse  and  apply  to  her  support 
the  portion  of  tbe  proceeds  thereof 
whien  shoeld  represent  the  amount  of 
tbe  t^Dcipal  which  was  used  in  pur- 
cberag  the  house. 


(Hampdc 
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N  nport.  Deeree  authorising  pi^mmt  to 
Vkbw  of  tuma  neemarp  for  her  mpport. 
Bil]  brouf^bt  by  the  executor  of  tbe  will  of 
Josiib  D.  Ashley  for  inartnicttoDS  on  tbe  quee- 
ttoD  wbetber  or  not  the  widow  of  tbe  testator 
B  entitled  to  have  a  pordcm  of  the  princi[Ml 
'V^Bi  to  ber  support 

Tbe  fcrilowine  are  tbe  material  portims  of 
tiewiU: 

"  To  my  beloved  wife,  Hariah  Ashley.  I  give 
ud  bequeath  all  mv  household  furniture  and 
wesringapparel.  X  further  give  and  bequeath  to 
mj  beloTcd  wife.  Mariah.  the  sum  of  $700.  To 
my  bdoved  wife.  Mariah,  I  further  give  and  be- 
qMstbtbeuse  of  all  the  rest  and  rewdueof  my 
(State  during  ber  natural  life,  but,  should  tbe 
UK  of  my  estate  not  be  sufficient  to  give  her  a 
V)oi  and  comfortable  support,  then  it  is  my  will 
^  she  use  so  much  of  the  principal  as  sball  be 
necessary  to  give  her  a  good  ana  comfortable 
Uring  during  her  lifetime;  this  in  lieu  of  dow- 
«;  Ribleet,  nowevcr,  to  the  payment  of  my 
jut  debts  and  fnoeral  expeosea  I  give,  and 
beoneath  $100  to  Frederic  Aldennan,  son  of 
N'dsoo  Alderman,  oat  of  that  part  of  niv  estate 
i>ialesid>ject  to  m^  wife's  use,  to  be  paid  after 
Jwr  decease.  I  give  and  bequeath  to  Jorcpb 
B.  Hsscall  all  of  tbst  portion  of  my  estate  not 
beffwe  disposed  of,  made  subject  to  my  wife's 
VH;  that  shall  remain  unexpended  at  her  de- 
eeae." 

The  miduaty  l^atee  executed  ttie  following 
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I,  J.  B.  Hascall,  residuary  legatee  and  devisee 
under  tbe  last  will  of  Josiah  D.  Asblev.  late  of 
Westfleld,  Hampden  County,  Mass.,  decewed, 
do  hereby  consent,  without  application  to  the 

£ rebate  court,  tiiat  Alexander  McKenzie  and 
[ariab  Ashley,  executors  of  the  last  will  of 
said  deceased,  may  ^propriate  from  the  prin- 
cipal to  which  I  may  be  entitled  as  such  residu- 
ary legatee,  for  the  comfortand  the  comfortable 
support,of  Mariab  Ashley,  the  widow  of  said  de- 
ceased, tbe  sum  of  $2,500;  and  this  psper, 
filed  in  tbe  probate  office  of  said  county,  ^all 
be  full  and  complete  authority  to  said  execu- 
tore  for  such  appropriation,  and  a  discbarge, 
pro  tanto,  from  all  liability  in  their  floal  ac- 
counting with  me  and  said  probate  court. 

Witness  my  hand,  at  westfleld  aforesaid, 
this  20th  day  of  May,  a.  d.  1871. 

J.  B.  Hascall. 

Upon  request  of  the  parties  the  case  was  re- 
ported for  tbe  consideration  of  tbe  full  court. 

Further  facts  appear  lo  tbe  opinion. 

Mr.  Arthur  S.  Kneil.  tat  petitioner. 

2tr.  H.  B.  Steveaa*  for  respondent  Mariah 
Ashley: 

This  bill  for  instractloDS  Is  maiatainabte  by 
the  executor. 

"When  the  testator  bv  will,  eitber  in  ex- 
press terms  0^  by  legal  implication,  has  jiiveo  tbe 
income  of  a  stun  of  money  to  one  for  life,  and 
then  tbe  principal  to  another,  and  has  not  In 
terms  placed  it  in  trust  with  any  trustee  other 
than  the  executor,  it  is  the  proviace  and  duty 
of  tbe  executor  as  such  to  hold  and  invest  the 
fund,"  etc. 

Dorr  V.  WainiffTight,  18  Pick.  828. 

Tbe  principal  requisites  for  malntalningsucb 
bill  are:  (1)  tbe  fiduciary  possession  of  a  fund 
of  which  some  disposition  is  required  to  be 
made  presently;  (3)  conflicting  claims,  or  tbe 
probability  that  sucb  may  arise;  (8)  no  adequate 
means  of  determining  tbem  otherwise,  so  as  ef- 
fectually to  protect  the  trustee  from  tbe  risks 
of  future  liability  or  ccHitroversy. 

Putnam  v.  cJUamore,  109  Mass.  509. 

Tbe  exigency  contemplated  and  provided  for 
in  the  will;  for  application  of  tbe  [ulncipal  for 
benefit  of  Mariab  Ashley,  has  arisen,  unless  tbe 
payment  of  the  $2,500  renders  it  improper 
that  such  application  of  tbe  principal  be  made 
until  said  $2,500  sball  have  been  further  ap- 
plied or  exhausted. 

Tbe  intent  of  the'parties  as  to  the  use  to  be 
made  of  said  $2,500  was  that  it  should  be  used 
in  the  purchase  of  a  bouse — a  home — for  Mrs. 
Ashley. 

Tbe  evidence  that,"  Hascall  intended  tliat 
the  widow  should  purchase  a  house,  and  ex- 
pressed bis  approval  of  this  purchase  iu  a  con- 
versation before  tbe  instrument  was  made  by 
him."  was  admissible.  It  is  not  offered  for  the 
puipose  of  varying  or  enlarging  any  of  the 
terms  of  tbe  written  document,  but  to, explain 
what  Hascall  meant  by  tbe  words  "  comfort" 
snd  "comfortable  support,"  words  of  some 
uncertain^  and  ambiguity. 

Stoopt  V.  Smith,  100  Mass.  68,  66,  and  cases 
cited. 

Mettrt.  Vaynard  &  Spellmwi.  for  re- 
spondents Elizabeth  P.  Cooley,  8.  £.  Hascall, 
and  M.  Ellen  Hascall,  next  of  kin  oj:  Joseph 
B.  HascaU,  deceased:     Dig  i  zedoyLjOOQle 

m 


490 


New  England  Rbtorter— Sup  Jud.  Ct.  of  KABSACHueETTS. 


1868. 


The  only  legal  perplexity  or  doubt  of  plain- 
tlfl  is,  Has  the  $3,500,  authorized  by  Hascall, 
the  remaiDdennan,  to  be  appropriated  for  the 
"  comfort  and  comfortable  support "  of  the  wid- 
ow, been  exhausted,  within  the  true  intent  and 
meaning  of  the  order  authorizjog  the  same? 

If  it  "has  not,  then  there  are  funds  in  his 
hands,  so  that  be  has  no  need  to  call  upon  the 
remaining  principaL  If  they  have  been  so  ex- 
haiisted,  then  his  instructions  given  in  the  will 
are  a  full  and  plain  euide.  The  only  perplex- 
ity or  difficulty  to  the  executor  is,  llow  much 
of  the  principal  will  be  necessary  to  even  up 
the  income  to  the  standard  fixed  by  the  will? 
A  decree  of  this  court  can  be  of  no  benefit  or 
guide  to  him  in  this  respect,  as  no  decree  of  to- 
da^  would  be  of  any  service  for  the  varying 
exigency  of  to-morrow. 

The  investing  of  the  $3,500  in  real  estate  by 
the  widow,  in  her  own  name,  was  not  a  using  of 
the  same  for  the  "comfort  and  comfortable 
support"  of  the  widow,  within  the  fair  mean- 
ing of  the  written  authority  to  appropriate. 
The  word  "  comfort"  miist  be  construed  rea- 
sonably. If  she  might  usB  it  to  In^  a  house, 
because  she  thought  the  ownership  of  a  house 
would  add  to  her  comfort,  the  same  reasoning 
would  allow  her  to  keep  it  intact  in  her  pocket 
or  in  the  fiavings  hank,  or  to  make  a  present  of 
it  to  her  friends,  if  she  should  happen  to  think 
either  method  would  add  to  her  comfort. 
The  evidence  contained  in  the  conversation  in 
regard  to  thfe  purchase  of  a  bouse  was  inadmia- 
aible,  and  cannot  be  used  to  modify  the  terms 
or  explain  the  meaning  of  the  written  authority. 

Knowlton,  J.,  delivered  ttie  opinion  of  the 

court: 

The  respondent  Mariah  Ashley  was  entitled, 
under  the  will  of  her  husband,  to  the  income 
for  life  of  the  residue  of  hla  estate,  after  the 
payment  of  two  legacies  to  herself,  and  also  to 
so  much  of  the  principal  as  should  be  necessary 
to  give  her  a  good  and  comfortable  support. 
After  her  death  Frederic  Alderman,  one  of 
the  respondents,  is  to  be  paid  $100  from  what  is 
left,  and  the  remainder  is  to  be  given  to  the 
representatives  of  Joseph  B  Hascall,  a  legatee 
wno  has  deceased  since  the  death  of  the  t'Cs- 
tator.  The  income  is  now  insufficient  for  the 
support  of  Mariah  Aabley,  and  the  petitioner 
should  provide  for  her  from  the  principal,  un- 
less the  whole,  or  a  part  of  $8,500  paid  her  in 
1871.  is  first  to  be  used  for  that  purpose.  With 
this  sum  paid  her,  and  with  $1,100  of  her  own 
money,  she  bought  at  that  time  a  house  for  her 
home,  and  has  occupied  it  ever  since.  The 
only  question  in  the  case  is,  whether  she  must 
dispose  of  that  house,  or  of  some  interest  in  it, 
ana  use  the  proceeds,  before  she  can  receive 
anything  more  from  the  principal  of  her  hus- 
band's estate. 

The  words  "  a  good  and  comfortable  sup- 
port," and  "good  and  comfortable  living,"  in 
the  will,  are  to  be  construed  liberally.  She  is 
the  testator's  widow,  and  tllis  provision  is  In 
lieu  of  dower.  Moreover,  the  facts  that  no  one 
else  was  to  receive  anything  under  the  will  un- 
til after  her  death,  and  that  the  entire  estate 
was  set  apart  by  the  testator  for  her  use,  if  she 
should  need  it,  indicate  an  intention  on  his 

Cthat  she  should  be  well  supported.  The 
se  which  she  bought  was  of  the  same  class 
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that  she  had  previously  lived  in  with  lier  hus- 
band, and  would  rent  for  $15  or  $16  per 
month.  She  was  well  advanced  in  years,  ami 
bad  always  been  accustomed  to  living  In  a  hoose 
of  her  own.  When  the  payment  of  $2,.5O0  was 
made,  the  income  of  the  fund  waa  suffidrat 
for  her  support,  and  continued  to  be  for  sotoe 
years  afterward.  This  payment  was  accounted 
for  and  allowed  in  the  probate  court  with  foil 
knowledge,  on  the  part  of  tboee  interested,  of 
the  use  to  which  it  was  put;  and  it  has  appv 
entiy  never  been  objected  to.  Indeed,  Joseph 
B.  Hascall,  who,  as  residuaiy  legatee,  was  tbe 
only  person  interested  against  it, — except  in 
the  remote  contingency  of  the  funds  betof 
so  far  consumed  as  to  affect  the  k^acy  of 
$100  to  Frederic  Alderman. — consented  in 
writing  to  the  payment,  well  knowing  that  the 
money  was  to  be  used  in  the  purdiase  of  tltb 
house.  In  the  light  of  these  facta,  we  cannot 
doubt  that  the  procurement  of  a  house  to  be 
used  as  a  home  for  Mariah  Ashley,  was  reason- 
ably nece.<isary.  and  that  the  cost  of  it  w« 
properly  chargeable  to  the  fuikd  for  her  sup- 
port. 

If  the  $S,900  had  been  exhausted  in  procarinfc 
such  a  home  for  her  lifetime,  the  case  would  be 
free  from  difficulty.  But  she  obtained  an eMale 
in  fee;  and  after  her  death  this  house  will  pass 
under  her  will  or  descend  to  her  heirs.  To 
have  kept  strictly  within  the  purpose  fwwhiii 
the  money  was  to  be  appropriated  nnder  (be 
will,  she  should  have  applied  it  to  the  purdiaae 
of  an  estate  for  her  personal  occupation  doriog 
her  life;  and  if  it  became  necessary  to  acqoire 
the  whole  title,  the  remainder  should  have  been 
held  for  the  benefit  of  the  fund.  Instead  of 
making  a  strict  appropriation  of  the  payment 
with  a  view  to  Uie  preservation  of  Uie  legal 
rights  of  all  parties,  she  put  $1,100  of  her  own 
money  with  it,  and  boogtat  the  house,  and  look 
an  estate  In  fee  to  herself.  The  property  bu 
diminished  in  value  and  Is  now  worth  bol 
$1,800.  Eleven  thirty-sixths  of  that  sum  rep- 
resent a  payment  from  her  own  money:  »aA 
twenty-five"  thirty-Bixths  a  payment  from  the 
principal  of  the  fund.  The  use,  too,  of  the 
contribution  from  her  own  property  has  i^v 
parently  gone  In  diminution  of  the  sum 
which  the  fund  would  otherwise  bare  been 
required  to  supply.  Does  her  holding  a  dik 
in  fee,  instead  of  for  life.  In  this  share,  pre- 
clude her  from  claiming  support  until  dw 
shall  have  disposed  of  the  remainder  and  cw 
sumed  the  proceeds?  Her  purchase  was  nadf 
at  a  time  when  it  was  not  expected  that  this 
question  could  ever  arise.  Toe  income  «u 
then  ample  for  her  wants,  and  continued  tok 
for  several  years.  It  Is  f airto  suppose  thst  she 
acted  In  good  faith,  and  that  all  ^rties  inter- 
ested consented  to  her  action.  The  paymenl 
having  been  made  to  her  absolutely,  as  needed 
for  her  support,  with  the  conseot'of  the  only 
one  interested,  she  might  apply  it  as  she  cboee, 
without  accounting  for  any  pan  of  it,  if  the 
incmne  should  continue  to  be  sufficient  for  her 
wants.  It  was  only  in  ^e  unexpected  event  of 
her  needing  more  of  the  principal  that  her  dis- 
position of  It  would  become  material.  Mor^ 
over,  there  may  have  been  practical  objecdcos 
to  complicating  the  title  with  a  division  of  it 
into  different  estates.  There  is  nothioK  to, in- 
dicate that  anyone  ao^rested  taking  the  title 
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ilifferentlyat  the  time  of  the  purchase.  On  the 
coDtnuy,  the  Approval'  of  the  account  in  the 
probate  court  and  the  payment  to  her  of  por- 
tioDS  of  the  principal  from  time  to  time  after- 
ward, all  of  which  have  been  accounted  for 
and  aJlowcd,  indicate  lhat  all  parties  interested 
have  treated  tbia  purchase  as  a  final  dlspositioD 
of  the  in  accordance  with  the  provisions 

of  the  win.  If  the  money  had  been  paid  her 
for  her  support,  and  she  nad  lost  it,  it  would 
bardlj  haw  been  contended  that  ^e  could  not 
afterwards,  if  needy,  have  resorted  to  the  fund 
forreHef.  Ail  she  received  was  used  more  than 
axteen  years  ago.  Most  of  it  was  properly  ap- 
^iedto  a  use  contemplated  by  the  will, — the 
procurement  for  her  of  a  home  for  life.  The 
reoudninz  part,  which  represents  the  excess  of 
nhie  of  the  estate  after  her  death,  above  the  con- 
tribotioD  from  her  money,  was  so  paid  out  and 
oaed  ia  connection  with  the  first  as  to  be  diffi- 
cult of  separation  from  it.  Antl  th'Is  was  done, 
88  we  infer,  under  ao  implied  agreement  of  all 
parties  to  consider  it  a  payment  authorized  by 
the  wia  We  do  not  think,  under  the  drcum- 
Btaoces  of  this  case,  that  Mariab  Ashley's  own- 
obip  of  an  estate  in  the  house  which  will  ex- 
tend beyond  her  lifetime  is  such  a  possession 
of  property  received  from  the  petitioner  as  to 
require  her  to  dispose  of  it  and  apply  ibe  pro- 
ceeds to  her  sapport,  or  render  it  necessary  that 
a  transaction  so  long  assented  to  should  be  now 
ditto rbed.  The  petitioner  may  therefore  prop- 
el pay  her  under  the  will  such  soma,  in  ad- 
diooB  to  the  income,  as  die  may  need  for  her 
conrfbrtable  support. 
Deem  ateordin^^.  1 


I.ydia  A.  PORTER 

r. 

Annie  B.  WAKEFIELD  and  Trustee. 

Where  a  husband  advanced  noney  to 
his  wife  at  her  request,  and  she  de- 
Uvered  to  faini  certain  chattels  (her 
sqiarate  property),  to  be  held  by  iiim 
ms  soeniity  for  payment  of  the  money 
BO  advanced,  and  they  were  thereafter 
divorced,  and  trustee  process  was 
sabseqnently  issaed  aframst  such  for* 
ner  husband  in  an  action  against  the 
former  wife,  directed  against  such  chat- 
tels in  his  possession.— /Te/cf,  that  if  a 
contract  of  pledge  was  made  between 
the  parties  when  hnsband  and  wife,  it 
was  void  aa  acra^'t  the  wife^s  crod- 
Hers;  that  as  the  chattels  were  not 
property  which  came  to  the  husband 
by  reason  of  the  marriage,  and  no  de- 
cree in  the  divorce  proceeding  was  ne- 
cessary to  vest  the  title  thereto  in  the 
fcvmer  wife,  the  holder  thereof  was 
chargfeable  under  trustee  process; 
and  that  it  was  not  necessary  to  decide 
whether  the  trustee  process  could  have 
hem  maintained  while  the  relation  of 
husband  and  wife  existed. 

(Suffolk  Filed  January  7.188ft.) 

APPEAL  from  a  Judgment  charging  appet- 
taot  as  trustee  of  the  principal  defendant. 


This  action  was  brouriit  by  Lvdia  A.  Pcoter 
agaiast  Annie  B.  Wakefield,  and  Cyrus  Wake- 
field was  summcHied,  as  trustee,  to  answer  for 
certain  property  of  defendant,  aJleged  to  be  In 

biapossession. 

Wakefield  appeared  and  answered  that,  at 
tbe  time  of  the  service  of  the  plaintiff's  writ 
upon  him,  be  had  in  hia  possession  certain 
jewelry  of  the  defendant;  to  wit,  one  pair  of 
earrings  and  one  cross,  of  the  value,  as  said 
trustee  was  informed  and  believed,  and  there- 
fore averred,  in  all,  of  $6(>0;  that  at  said  time 
of  service  he  held  the  same  in  his  possession 
to  secure  the  payment  to  hira,  by  said  defend- 
ant, of  the  sum  of  ^1,386.88,  then  due  and 
owing  from  said  defendant  to  said  alleged 
trustee,  no  part  whereof  had  been  paid;  and 
otherwise  than  aforesaid  had  not  at  said  time 
of  service  any  goods,  effects,  or  credits  of  said 
defendant  in  his  hands  or  possession. 

Interrogatories  were  submitted  to  Wakefield, 
the  answers  to  which  established  substantially 
the  same  facts  as  were  alleged  in  bis  answer 
to  the  summons.  He  was  asked  if  any  thhigwas 
said  to  him  by  defendant,  on  or  about  the  time 
that  the  property  came  into  his  hands,  regard- 
ing her  indebtedness  to  plaintiff.  This  ques- 
tion be  declined  to  answer,  because  whatever 
might  have  been  said  at  that  time  was  not  said 
in  the  presence  of  any  third  person,  but  was  a 
private  conversation  between  husband  and 
wife. 

After  tbe  answers  to  the  interrogatories  bad 
been  filed,  plaintifT  moved  that  Wakefield  be 
charged  as  trustee  as  to  tbe  property  of  the 
principal  defendant  in  his  possession  and  dis- 
closed by  his  answers,  which  '  motion  was  al- 
lowed, and  Wakefield  appealed. 

jtfr.  L.  S.  Dabney*  for  tbe  all^^  trustee: 

The  only  property  in  possession  of  Oe  tms- 
tee  when  summoned,  by 'reason  of  which  it 
could  be  contended  that  he  can  be  charged,  was 
then  held  by  him  as  security  for  the  payment 
of  a  debt  owed  to  him  by  tbe  defendant.  This 
distinguishes  tbe  case  from  those  in  which  it  is 
held  tTiat  a  creditor  who  has  tbe  mere  posses- 
sion of  chattels  of  bis  debtor,  without  any  spe- 
cific title  to  hold  or  apply  them  for  the  'satis- 
faction of  his  claim,  is  chargeable  in  trustee 
process  in  respect  of  such  chattels,  notwith- 
standiugthe  debt. 

The  claim  of  the  plaintiff  is  that,  reason  of 
the  relation  of  huslmnd  and  wife  existing  at  the 
time  of  the  transactions,  00  debt  from  the  wife 
to  the  husband  ever  came  into  existence,  for  tbe 
recovery  of  which  he  could  mnintain  an  ac- 
tion. This  is  true.  The  plaintiff  claims,  there- 
fore, that  there  is  no  debt  for  which  the  trustee 
can  bold  security.  But  it  is  not  necessary  that 
the  claim  of  an  alleged  trustee  against  a  prin- 
cipal defendant,  in  order  to  make  it  a  bar  to 
charging  him,  should  be  one  on  which  he  can 
maintain  an  action. 

Commonmalth  v.  Parker,  »  Cusb.  312,  235; 
Hitchrockv.  Laneto,  127  Mass.  614. 

The  principal  defendant  can  maintain  no  ac- 
tion against  tne  trustee  for  the  recovery  of  the 
said  jewelry  In  his  possession,  or  for  its  value. 
It  is  personal  property  of  the  wife  coming  to 
the  possession  of  the  husband  during marrfege. 
Upon  the  dissolution  of  the  mamage  by  di- 
vorce, the  only  remedy  of  the  wife,  for  the  re- 
covery of  the  property  or  of  its  value,  is  that 
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S'vep  hy  Pulj,  Slat,  clmji,  I4B.  ^  24,  iinil  is  a 
irree  of  tlit!  rourt  graTitinj^  llir  divortv. 
Mr,  Edmund  M,  Parker,  for  plniDtiJT: 
To  snsuiin  Uiisjiiipcal.  ilii;  £i[)|>i'llatii  must  e^- 
lat^lisli  Ihul  UD  irror  of  law   iimal  Lavm  bfcti 
made  liy  ihe  court  lielow  in  rendering  tlie  de- 
rifiiou  nppealed  fvoiu, 

Bt'rr  V.  llicftfiniiion,  IH  Mas.i.  346;  Pub. 
Stat.  chup.  ISO,  ^  la 

No  fiiieddon  of  fad.  or  decision  involvinc" 
drawing  of  iiift-rences  of  faiC-t,  will  be  reviewed 
OD  such  im  a^^peal. 

At  llii;  time  of  the  stjrvice  of  the  plaiDliD^e 
writ  thf  tntf-tf!!'  had  in  lii^  iios/ws-sion  proiwrly 
of  tLt'  Llefrmljiiit  stilijetit  Co  utiacbmeut. 

A  tniftli:'*'  is  tiut  L'ntitlwl  in  reuiiu,  &f  wgidiist 
the  pliLiDtiir-'j  HlLiLcLiueul,  projxrty  of  tlie  prin- 
cipal deft^fidjiiii  in  Uie  [xu^fwrtsion  of  tliPtniBtee. 
Ijy  rt'fusoii  simply  of  the  tact  tiiul  Iht  principiil 
defendiiDt  is  iiidt-blecl  to  the  trustee;  but,  in  or 
der  to  htivs  mich  a  right  of  rntaiin?r.  thelruHiee 
must  hUdk  tlmt.  by  ronton  <if  somp  rontract, 
express  or  imjiLied."  fie  has  a  lieii  on  the  floods 
in  his  poBsesfiiou, 

Alkn  V.  Mefffinrf,  IS  Unas.  4SM>;  Brni^  r  v. 
Pitkifi.  11  Pick.  m-.  Allen  T.  JMl,  5  Mi-l.  26:^ 
S67. 

Td  the  existcQi'c  of  tbe  light  of  retniai'^r 
claiiDtMl  hy  tlie  irustte  in  tliia  cwst.  two  thingB 
are  DecessHry.  and  liotli  muyt  coocur:  1.  There 
must  bean  ifidebiwlnesaof  Llisipriacripul  dofend- 
altt  lo  tlie  tnistee.  2.  Tbere  miiNl  be  a  lien 
given  Ibe  Irusieu  on  tbe  property  in  bis  ]K)9mb- 
MOn.  And  Ihe  burden  is  oJi  llie  truuM-  10  fS- 
tHbliab  tliQ  exislbm'e  of  Htidi  lien  or  iiinim- 
brance, 

Ripley  v.  Scteranee.  S  Pick;  474,  477;  OnttKt 
V.  Walker.  21  Pit-k.  IftO,  162_ 

Do  these  facts  tipiMsar  from  the  trustee's  an- 
swers Y 

The  tniftee  and  priiu.'ip!il  defendant  were 
married  in  thin  State  January  17.  1871.  aud 
were  divorced  November  10,  ll^i^tJ.  From  Jan- 
nary  17,  1871,  \n  Novemlwr  lU,  1888,  thistrua- 
lec  and  the  priocipal  defendant  were  liutiliand 
and  wife. 

Vook.  T.  CfiQk.  3  New  Eny;.  Rep.  745, 144  Mans.. 
163. 

In  February,  JIareb,  April,  iind  Deeeuiber, 
1985,  and  Jammry,  February,  and  Mar(;Ei.  1880, 
whilK  tUey  were  Imsbnnd  and  wife,  beadvanoerl 
or  paid  for  her  use  et-j'tuin  isumsof  money. 

Contracts  lyetween  hualinnd  nnd  wife,  of 
money  lent  and  money  paid  at  request,  are  ab- 
solute nuIUties. 

Htsiiett.  V.  RitMseU,  113  Muss.  8»;  EtAjf  V, 
Um,  IIS  MasK.  r)41;  Kneil  v.  Ei/Mffn.  1  New 
Eng.  Itep.  455.  140  Maaa.  202;  Wcorfwiril  v. 
t^purr,  3  New  Eu^r.  Rep.  233, 141  Mn.-w.  383. 

No  case  ha,"?  so  far  beel^  founil  in  whinh  any- 
one has  eoulended  that  ii  fiale  of  tli(>  tild,  worn- 
cut  house  ftifniture,  by  a  wife,  and  her  i.'X- 
I)enditijre  of  the  proceeHlH.wa.-ia  tort  toward  thi; 
hu-'iband^  rfnderitii;  her  indebted  to  him  in  the 
emrjunt  of  the  p^^^eeetis  of  bjiIp.  The  suppo-Si'd 
tort  is  m  liclitious  as  the  alleg;eil  eontraet. 

iifj-  V,  Smytli.  per  Tcnterdeu,  Cli.  J.,  1  Mood, 
tfe  R.  l.W,  157;  Phiai)!K  V.  Biiruet..  per  Black- 
bum  ife  Ln.ih.  .v.,  L.  H.  1  Q.  R  D.  43B;  AL~ 
boll  V.  AhboH,  e7  Me.  304.  307. 

TLen>  k  nol  a  word  in  any  answer  Ui  show 
any  lien  on  iliis  property. 
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See  Jiirpu  V.  Ri^sfu.  1.1  Masa.  I 

The  reluLion  of  husband  and  i 
lieiween  the  trustt^e  and  the  dpfe 
wav  affect?  Che  bringing  of  tliis  p 

ft  oonldbtive  lieen  hionplil.  one 
charge<l  as  tnistee  of  his  wife  for 
t-riy  of  hat*  in  hi^  ix^se-^alon,  eve 
exHtente  of  tbe  marital  relation 
Troft'er,  109  Mass.  47St>  but  at 
suit  TCH^  brought  that  relation  h 
temunatwi.  and  no  obiitaole  e.™te 
by  defendant.  ag,-iiii!jt  tlifs  Ini^tw, 
at  this  projierly,  on  hw  refuaal  td 
her  OQ  demmid. 

^iee  /Affff  V.  fjfgg,  8  Maas.  M; 
DHuhiUH.  138  Mass.  34. 

Field.  J.,  delivered  theoptnioi 
We  BW'di  not  consider  wbethi 
chap.  16&.  ii  18.  cl.  1,  providing  t 
buebgnd  nor  wif6  ahall  beallowei 
ti5  private  conversatiouH  with  eac 
plies  t-o  the  answers  of  a  trustee  li 
cess,  or  whelliwr,  il  it  docs,  a  tru 
upon  un  agreement  made  Wllh  li: 
preflpniM!  of  no  other  jwrson,  wliei 
fifiked  op  tnterroga  lories,  or  be 
state,  what  the  t'onveisations,  whi 
tbe  agraemenl,  were.  Taking  ih 
the  trustee  iT\ml  fuvorably  for  bi; 
(bat  be  "  advanced"  money  lo  his 
out  moiitiy  ft*r  her,  at  ber  request 
delivered 'to  him  the  jeweiry  wbi 
mits,  wa.H  her  sejwirate  properly,  t 
bini  ;is  security  for  the  imyment  ■ 
nnd  that  aftarwunis  be  oliLaincd  i 
absolute  divorce  from  Ibebondso 
Our  statutes  do  not  authorize  tb 
propertv  from  the  wife  to  tJie:  hu; 
Stjit.  ctifip.  147,  S3:  Stat.  18H4.  c 
dept-ndently  of  statute,  a  busban 
trustee  of  "the  separate  proijcrtj 
but  a  ph?dge  of  a  eliHtlel  Ity  b( 
security  for  Tbe  payment  of  mo 
bad  lent  to  her.  or  paid  for  her,  c 
stitute  a  truiu.  Tbestatutea  now 
gift  of  certflin  kinds  of  property, 
iimount,  by  the  husband  lo  (he 
made  in  fraud  of  bis  craiiLors; 
the  aid  of  the  atatute,  gift:^  by  ilti 
Ihe  wife,  if  tbe  wife  retains  pow 
after  liis  dealh,  \msn  uphi-fcl,  au 
right  of  biH  eretiitors  t*i  Lave  the 
plied  to  the  payment  of  iheirdeb 
qMiredfor  tlial  purpose;  and  gift 
toihe husband  would  perbapsWi 
crises.  Hubjeel  lo  a  similar  rij^ht  d 
her  cre(lit<)rs.  MnnhtiU  v.  'taqvt 
ISS. 

With  Ibpne  cxfeplions,  our 
Iransfern  of  properly  and  contra 
rettly  tielweeu  huaband  and  wil 
Ibough  jirmperly  can  l>e  conveyed 
other  tbmagb  tbe  inten-ention  of 
fion.    MolU:  v.  A^er.  IflfJmv,  SS 
W!>alnii,       Mns^:,  S07:  Sf^ti'm  i 
e  Allco.  331;  E't(Ur  v.  het,  19 
Bobjf  V.  I'/ifioii,  118  -Mass.  541:  . 
Rinic  V.  Tnrenrr,  130  M«.ts.  407; 
rn/,  135  Jlass.  67;  Kun'fs.  Bgi 
Eng.  Rep.  45.J,  l40  Mass.  2fr2; 
Spurr,  S  New  Euir.  Rep.  382.  Ul 
If  a  contract  of  plcd^  wm  i 
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husbaod  and  wife  in  this  case,  it  was  void  as 
igaiast  her  creditors.  Whether  tbe  trustee 
]RDcea8  could  have  been  maintained  white  the 
relation  of  husband  and  wife  existed  need  not 
be  dedded.  See  Robtnstm  v.  Trofitter,  109 
Mass.  478.  There  is  no  reason  why  it  should 
sot  be  maiDtained  after  this  relation  has  been 
dissolved  by  a  divorce.  See  Dunham  v.  Dun- 
iiom.  198  HasB.  84.  Tbis  was  not  property 
wbicb  came  to  the  husband  br  reason  of  the 
marriage,  and  no  decree  of  the  court  in  the 
libel  for  divorce  was  necessary  to  vest  the  title 
in  lier.  Pub.  Stat.  chap.  146,  g  24. 
Judgment  charging  trvatee  affirmed. 


George  EVERETT 

c. 

Edwin  P.  HENDERSON  et  al. 

l.The  willful  falsity  of  the  plaintiff*! 
aSdavitt  upon  which  process  for  the 
airest  of  the  defendant  was  obtained,  is 
■ot  ai«ilable  aa  a  defease  to  an  ae- 
tlim  on  a  poor  debtor's  reeogBlaMee* 
given  to  ootaln  release  from  arrest  upon 
SQofa  process, — the  process  bein^  in  due 
form  and  having  been  issued  by  an  offi- 
cer having  Juriwiiction,  upon  the  return 
of  an  execution  against  the  defendant 
□nsatisfied. 

3.  Tbe  ldefend»nt*a  remedy  in  such  a 
ease  of  arrest  upon  process  founded  on 
a  false  affidavit  is  to  obtain,  under  the 
atatate,  an  early  hearin||>  of  the  mat- 
ters all^d  a^inst  him,  or,  alter  tbe 
case  is  ended  in  his  faror,  he  may  bring 
bis  action  fiir  a  malicious  prose- 
cution* 

(Suffolk — FUed  JaDUttiT  10, 1888.) 

ON  plaiDtiffB  exceptions.  8tutain€d. 
Tbia  was  an  action  of  contract  on  a  poor 
debtor's  recognizance,  entered  into  by  Edwin 
P.  Henderson  as  principal,  and  Peter  H.  Hen- 
deison  as  surety. 

Plaintiff  recovered  judgment  against  Edwin 
P.  in  a  salt  on  a  mortgage  note,  on  May  d9, 
lf!8i,  and  execution  was  duly  imued  and  re- 
lumed in  no  part  satisfied  and  without  service. 
Oo  September  8, 1884,  an  alias  execution  issued, 
>nd  afterwards,  on  September  8, 1884,  plaintiff 
foade  an  affidavit,  in  due  form  of  law,  before 
Edward  J.  Jooes,  Esq.,  Master  in  Chancery 
for  Suffolk  Couoty^— said  Edwhi  F.  at  tbe 
times  mentioned  having  his  usual  place  of  busl- 
DcKin  Boston, — and  thereupon  Jones,  upon  an 
pttrt»  hearing,  granted  a  certificate  in  due 
form  of  law,  authorizing  Edwin  P.  Hender- 
^'a  arrest. 

On  November  1,  1884.  by  virtue  of  the  alias 
wecntion,  with  said  affidavit  and  certificate 
tbrnio  annexed,  Edwin  P.  was  arrested  in  Bos- 
^  by  aa  officer  duly  qualified  to  make  the  ar- 
I^Auid  serve  the  execution,  and  carded  before 
Iflward  J.  Jenkins,  Dsq.,  Commissioner  of  In- 
MlreDcy  for  Suffolk  County,  before  whom  he 
prt  the  usual  recognizance  that  he  would  ap- 
witbin  thirty  days,  etc. ,  on  which  recog- 
oizance  tbis  suit  is  brought. 

On  March  7, 18S6,  ph^tlff  ffled  five  charges 


of  fraud,  among  whidi  was  one  sworn  to  In 

the  affidavit,  and  hearings  were  had  as  to  said 
charges  of  fraud  and  the  proof  thereof.  While 
said  hearings  as  to  the  charges  of  fraud  were 
going  on,  viz.,  on  March  36,  1886,  Edwin  P. 
obtained  bis  discharge  in  insolvency  under  pro- 
ceedings coromenc«3  on  September  9,  1884. 
Tbe  bearings  as  to  tbe  charges  of  fraud  were 
continued  from  time  to  time,  and  finally  to 
April  18,  1885,  at  1  P.  M.,  at  which  time  the 
creditor  and  debtor  appeared  and  remained 
during  the  whole  hour,  and  after  the  lapse  of 
tbe  hour  ihe'creditor,  before  the  appearance  of 
the  magistrate,  departed;  but  the  ma^stratc, 
Bragg,  was  not  io  attendance  within  said  hour, 
and  did  not  appear  and  attend  until  quarter 
past  two  o'clock,  nor  did  any  other  manstrate 
attend  in  bis  place;  and  there  were  no  lurther 
adjournments  or  proceedings  bad. 

Defendant  opened  tbe  case  to  the  jury,  and 
claimed  that  the  affidavit  aforesaid  was  made 
by  the  plaintiff  falsely,  fmudulenlly,  and  witb- 
out  probable  cause,  and  that  tbe  plaintiff  did 
not,  at  the  time  he  made  it,  believe,  or  have 
(mod  reason  to  believe,  the  affidavit  to  be  true. 
Plaintiff,  before  any  evidence  was  offered  bv 
defendant,  asked  the  court  to  rule  that  bo  evi- 
dence could  be  offered  or  introduced  in  this 
action  to  control  or  affect  the  affidavit,  or  to 
show  that  it  was  false,  fraudulent,  or  made 
without  probable  cause,  or  that  the  plaintiff 
did  not  believe,  or  had  no  good  reason  to  be- 
lieve, that  said  affidavit  was  true;  but  tbe  court 
refused  so  to  rule,  and  admitted  evidence  to 
show  that  said  affidavit  was  false  and  fraudu- 
lent and  made  without  probable  cause,  and 
that  plaintiff  did  not  believe,  and  had  no  good 
reason  to  t>elieve,  said  affidavit  to  be  tnie'at 
the  time  of  making;  to  which  the  plaintiff 
duly  excepted. 

The  judge  instructed  the  jury  that  if  defend- 
ants proved  that  the  affidavit  was  in  fact  cor- 
ruptj  and  that  the  magistrate's  certificate  au- 
thonzing  tbe  arrest  was  obtained  by  fraud  and 
perjury  of  the  plaintiff,  the  plaintiff  could  not 
avail  himself  of  the  arrest  thus  obtained  as  the 
foundation  of  his  cause  of  action;  but  as  be- 
tween the  plaintiff  and  these  defendants  tbe 
arrest  and  recognizance  would  be  void,  and 
their  verdict  should  be  for  the  defendants;  but 
that,  if  tbe  defendants  had  not  sustained  the 
burden  of  proof  and  established  willful  fraud 
and  perjury  on  the  part  of  plaintiff,  their  ver- 
dict should  be  for  plaintiff.  The  jury  found 
for  defendants,  and  plaintiff  alleged  exceptions. 

Mr,  E.  H.  Bigreiow,  for  plaintiff: 

The  affidavit  and  certificate  were  correct  in 
point  of  form  and  substance,  and  annexed  by  n 
magistrate  baving  jurisdiction  to  inquire  into 
the  matter. 

Pub.  Stat.  chap.  16S,  §  17;  Wauv.  Brigham, 
188  Mass.  884:  ka^mg'g  Case,  187  Mass.  467; 
Frogt't  Ga$e,  127  Mass.  550. 

Neither  the  proceedings  in  insolvency,  nor 
tbe  discharge  in  insolvency,  affected  the  trial 
of  tbe  chaigen  of  f»ud,  whether  the  dischaigu 
exonerated  the  debtor  from  bis  debt  or  not. 

StockireU  v.  Silloaay,  105  Mass.  617,  618: 
Morse  v.  Dayton,  126  Mass.  47,  49;  Stoekwea-v. 
mioway,  100  Mass.  287,  298. 

There  was  a  breach  of  the  condition  of  the 
recognizance. 

mu  V.  Joim,  122  Mass.  413,  amteasca:  GW- 

Digitized  byV^OOgi^ 


m 


p-f^  V.  JfuTt^rttt,  120  Jlass.  2441-243, 
l/.vrriVi  V.  hn-ivn.  116  Mb*s.  487.  teodimm; 

Oni-uf  111.'  fliiiri,'-!.'-- .^F  ri-iiml  p-iiHtifii;  ut  (kl" 
liuiP  uf  llii'  >ii-fjnill  Uli'  <  iiiir^in'  iC0llti3in«l  ]□ 

Ibe  iLilliLnvii  ;iii<i  iil!L-i;vd  have  lUeen  false. 
But  l>y  Urn  MiiiuLc  IIjl-  mii^ifcirnle  before  wbam 
H  iras  peodiaa  lad  the  exduuve  orwinal  juriB^ 
dldjoQ  to  try  M-tmth  orfaMty,  and  k  eatinot 
now  lie  known  wlnclj  wfiv  he  would  liavp  de- 
tidt^I  U. 

Pitlj,  rll!i|>.  Ifl^?.  ij4fi;  O' Brii-ii  v.  Burr//, 
JIH)  M>isA.  3ll4;  raidii^ai  V.  S,„iH..  U)9 

MuHs.  l^W;  Bull.  K.  F.  12;  HamimrQkw  S/iep- 
ard.  m  Mbki.  80:  8  Bl.  Com.  135.  note  14, 

If  lie  liad  convirted  tbe  dtbtor.  it  fvdUld  tmVC: 
been  cc!nt'lii«iv(.^  ivIdpTice  of  probabls  uauw, 
cwn  if  liis  jtidK^'i'^i't  werG  revofsi'ii  on  Hjjjjefil 
\V!iili\<!!  \ .  i't<-h!i''iii.  1")  Mii.'ia,  34Ji;  (.'i'li'it  v. 

Ortiv.  '   -  *=riiv.  lil    Hi  (  inIj.  -'7St. 

lak^it.  or  if  lie  was  ctnivicted  uu  appeal  by  tbe 
jUrv  ur  by  tbc>  couit,  if  trial  by  jurj  Wfi« 
w^ed,  Cbe  question  would  bare  beoQiq#  ns 
and  nmcloafve  in       owr  ptYh 

ceedings, 

S!,<<^k>f<U  w  s{ir<'ir^>>i,  lia  libuB:  384,  mill 
Lasts;  IkiuihH  t'.fs's,  110  Mass.  18,19:  Moif 
rit'it  rti-xr.  11^  Miiss.  :iJi-l.  :^fi;j. 

AriiJ  lilt'  t:liiir^(i  Ijeiiiii  limi  (lie  debt  wits  ton- 
tracted  wilb  inUrtitioji  not  in  pily  il,  sUl'Ij  ("iifl- 
Tiction  wnuld  have  been  toacl'u;iivc  tliiil  ibi^ 

debtw^  ''crests  ij^i^ieJsmd of  tbed^bMVt" 
and  so  not  dfacAiMgw  l^*fil>  aUfibaig^b^^- 

§olv*'iiry. 

■Pul].  Strll.  !'h>i|i.  157,  //-^'C  V,  Sf(Jf/j-//(j, 

8  AlJeu,  mi;  JJaiiaUhun  v.  Fancdl,  93  U.  S. 
681,  0S3  (38  L.  i?d.  9S8),  and  ciidt»;  n-Vf/xn/  7. 
Mtidgi.  108  U.  S.  2L7  (36  L.  ed.  586],  alflrmin^ 
a  C-  134  Maw.  403;  KAUt>S9  v.  h'imbnll.  18M 
Sua.  441. 

And  in  sitfh  raf^pttie  disclmr^  in  insolvt-ticy 
ilrouid  be  ao  bar  iv  an  iiclioii  uymu  tlie  n?fOj<- 
nlMiK'c,  fVi-n  ir  ho  cliiirpvs  !if  fraud  had  beeii 
mndi'  'ir  lili'd,  dr  nrn^  jxiuiirii?. 

iS'wi'fA  V.  ii-ituhdl,  1  Allou,  458. 

If,  iDSlCBd  of  forfettiQ^  bis  recogoizaDce,  tbe 
debbw  had  defended  ihe  fiharcw  to  a  success- 
lid  tenuiiiHtion.  aod  i>i;i-n  tu'ijuitiL'd,  it  la  cer- 
tain that  hia  only  rf-nicdy  '.vcjiild  Imve  been  an 
action  upnti  tlip  tiiw'  U>y  ]iiti!t<icii:j4>rn.'st  nnd 
lirofMr-Littiiii, 

M'lrk-v  V.  T'>mt«<rii'i,  0^  N.  Y.  -"'fU.  nml  cusf* 
reviewed;  Uaydm  v.  Sl^tf,  1 1  fMiO; '  'cfjjwr/ 
V.  Fflrrf.  loe  Mass  ^89;  .Ifw/'tf^v.  /jfn^u'w.  13^ 
Mai^a.  114:  Gjmi>Wv.  Fala.  139  Mass.  461.  &nd 

It  wil!  litmlly  bt  codtenr^pl  lliiit,  bv  furfeit- 
iiifi;  liU  rcc'i^riLxanc'o,  tbedeliior  bus  placi,-)!  \-iiu\- 
self  in  ft  lipiliT  [x»*^ili{)d  than  if  llii'  Irijil  tiisd 
prorcedcii  and  lie  bail  liecH  nrijinmi!,  Jt  In- 
L'b)u  Iniiiatain  iiQ  at'linn  for  a  muliciuus  urrcsl 
and  proaccutiou,  be  has  an  adei|omte  nmedj 
tot  tbe  dama^p  hebaa austained.  If  becannot, 
lti»  because  ot  his  own  defanSl. 

It  WAB  th«  plain  intc-nt  cif  i  lu:*  [^criAlatutc^  thai, 
after  clmr^i:^  of  fraiiil  lire  lilnl,  tin'  slclitnr 
sliniili)  .^Ui!ii1  »  irta[  until  he  li^  I'itlicr  nci  juitli'd 
or  coGviett'd,  "or  jmy  (lie  frcdilrir  ibt.'  whole 
anioimtiif  ibi-  Dtij^iinil  ji)dj2;m^nt  a^ainsl  him," 

Pub.  Btat.  chujt>.  lU'J,  ^  bi;  MoKry''  Csk, 

m 


1 13  Mass.  400:  Tra/^  v.  PrtM^.  t| 
2Ii>^re  V.  Loring,  108  Sla^s.  45j5.  41 

Pub.  rbap.         ^  Td,  cs 

4ttltTe>  ir.  liim  ri;ilit  be  Has  had 
leinovt^  tLt'  n  lmli-  fiiiiDdaUon  of 
ings  by  pa>Hi<  lit  nf  the  a&ujnnl  tt 
IbuB  escape  puiiitibnieDt. 

Buch  pajrmeDt  in  money  remove 
tfoa,  ana  exthtRoIahflB  the  jud^tnei 
aJly  us  ff  if  wi^re  ri:'Vf>rjf.-it  on  a  wri 
review, 

irA/f?..;,  V,  liu-k'iHl.  S  Ailtn,  47a. 
Wlufn  Mil-  ri_-i?o^ni74ince  i&fwfei 
i(i "jffn'flf  and  no  a 
niiiinljiine'il  upon  tbi?  jlidgtE|£Qt;  I 
rL'riii-iU-  is  by  :iil  nction  upoa  the  r 
to  t>e  broui^lit  within  one  yeat  afb 
Fuh.  t^t^'ii  ebap.  Itlli,     64;  CW 

IK  C'il-4l.   373;  lu  uiirii^  T, 

/iw'^/^jj  Y,  Kendall,  ti  AJIe.ii.  31fl 
JiBulttone,  14  AJlea,  Sll,  614:  Jfo 
Ii^,  2  New  :En;,  Hep.  B1S„  142  Mb 

The  epithets  or  demeeta  of  "wil 
rupl  perjury,"  etc.,  Hiid  notbio-;  !■ 

P/W/w  V,  .S((f<ir5(if.  4  Gray.  W. 
HHiithii^tiin,  7  (jJraV-  '^(5- 

TEie  cuurL  erred  in  reftiam^  to  1 
tiff  afAls^aHlill  JWma  tor  b^HflTlc 
true. 

Aia>M  V,  Tino/ie,  4Cudi,  3i7^3^ 

ants: 

Where  the  arresi  it  ffl^f^Jf  Ibe  i 

i»i  void;  and  Ibe  illejaistily  of  Uiq  - 
ivsiivKl  Ij^v  tbe  deljiof  :ipxioariug#« 
to  iiu  examiuatlon  before  the  naad 

MfOregon.  Crane,  08  Ma».  BSC 
^/Ten  Setcer  Pipe  Co.  138  Mass.  • 
!}ti{it,  IBO  Mass,  2^;  f^irnard  T, 
MiL^H.  16(». 

Tlif  fiiols  disfUi.'ii^  by  tliui'AA'  i 
cimi^  |jro^i['<"''i|  ijr  !i  A^usinn  nn 
jibiiM-  of  lrg;d  pri:HirAS,  iia  llw'  (>(iri 
till,  find  would  *"leiirly  suMfiEn  w  ■■ 
F.  Henderson  oguin&t  the  pl^imltT 

Leg^Ieov.  Matmi^l.  mMa»,  i 
Bexter^  130  Mass.  23;  Sataof  v.  Bre 
458:  Saj/dm  v.  Shot, \\  Man.  500 
Sfiird,  6  Haas.  506. 

But  tlie  remedy  in  stiph  tuses  i 
)in     tioTi  of  tort  Ynra  Lii^ili^  ioiisL  pr 

l'f/K'b(r  V.  Atteood,  4  New  Kn] 
144  Masa.  588. 

The  corttOcftte  of  the  n^ftgisiraU 
the  affidavit,  made  solely  ta  partti 
any  notice  to  the  debtor,  E.  P.  fl 
iiCil  a  jtidcfmeot;  Iml  even  if  it  WW 
]i  IS'  not  (;oiit.'ht!>Lve,  ncd  L'rm  be  Is 
id]r-;;;i1if)ii  mid  plXiof  that  it  WK8 
fr^iLii  ;md  pcTjury.  and  eapectoUjI 
oil  the  rtfL-oglUzftilce. 

30  Pick.  58;  1^  V.  Morion,  4  Cm 
V,  FuQer,  S  Met.  13=5;  /yr/Wn  v.  JC 
2H7;  Tracy  v_  Omiiit,;,,  Allen.  4 
,l/'»/'>;.'P/,  1^5  iHIuss.  yil;  H'«,v  v. 
Mj'^s.  :;ti;  >\i!Srr  \\  Ei-tiiis.  Id,  il, 
/'brniJ-.  116  Mass.  li'Jl;  Iit>i»amii  i 
Maoi.  332;  fi-Zton  v.  fi!f*^ft,  ICW  ,H 
Tb£  defeadaiit  £.  P.  JieDtlenu 
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fa&re  availed  himaulf,  before  tbe  nugistrate,  of 
the  defense  now  set  up.  He  could  not  have  re- 
lieved himaelf  from  the  arrest,  byproviag  that 
he  did  not  contract  the  debt  with  ao  ioteution 
of  not  paying  it.  He  could  relieve  himself 
frotD  tbe  arreBt  only  by  taking  the  oaUi  for  tbe 
relief  of  poor  demon,  or  on  habeas  corpus. 
"A  party  is  not  to  be  concluded  by  a  judgment 
in  a  prior  suit  or  prosecution,  where,  from  the 
nature  or  course  of  the  proceeding,  be  could 
Dot  avail  himself  of  the  same  means  of  defense, 
or  of  redress,  which  are  open  to  him  in  tbesec- 
ood  suit." 

f^s  Que.  187  Haas.  660;  Jfoeai^*  Gate, 
137  Mass.  487;  BMo**  Oate,  106  Maaa.  601; 
Jfowrjf'i  Case,  112  Mass.  884;  1  Greenl.  £v. 

^m. 

Ntttber  defendant  was  a  party  to  tbe  fraud 
and  peiiury  of  the  plaiulifF;  and  the  court  will 
Dot  lend  its  aid  to  one  who  founds  bis  cause  of 
■ctk>Q  upon  Buch  an  immoral  and  illegal  act  as 
tbM  disclosed  by  this  case.  Tbe  mfulms,  ex 
(Wo  malo  non  oritur  actio;  ex  turpi  eaum  non 
mtw  actio;  and  nemo  ex  ^dicto  etmtequi  potett 
cuUonem,  prevent  the  plaintiff  recovering  in  this 
cue. 

Cranmm  v.  Goat,  107  .Mass.  440;  Niekeram  v. 
WlueUr,  118  Mass.  299;  Lmedl  t.  Boatm  <ft  L. 
R.  Co.  28  Pick.  82. 

Kii«wlton,  </.,  delivered  the  opinion  of  the 
coart; 

Tbe  defendant  contends  that  tbe  recogni- 
zance declared  on  cannot  be  enforced,  because 
the  proceedings  in  which  it  was  taken  were 
founded  upon  a  willfully  false  affidavit  of  tbe 
plaiotiff.  The  act  imputed  to  tbe  plaintiff  in- 
volves such  moral  turpitude  that  we  caunot 
pemut  him  to  even  temporarily  profit  by  it, 
uolen  upon  principle,  as  well  as  authority,  our 
duly  is  clear. 

The  wrong  complained  of,  so  far  as  it  affects 
(fae  question  before  us,  was  like  an  ordinary 
malicioas  prosecution  of  a  jjroundless  suit.  The 

Eroceedings  for  tbe  arrest  of  tbe  defendant  were 
I  tbe  nature  of  a  new  prosecution.  Tbey  were 
for  tbe  purpose  of  obtainmg  a  remedy  which 
vu  not  available  without  them.  The  statute 
provides  that  tbey  "shall  be  considered  in  the 
nature  of  a  suit  at  law,"  Pub.  Stat.  chap.  162, 
^  48.  They  were  founded  upon  alle^tions  of 
iact,  heard  at  first  ex  parte,  which,  if  issue  was 
taken  upon  tbe  arrest,  were  afterwards  to  be 
rejrularly  tried  betweea  tbe  parties  with  a  view 
10  la  aogndication  which  sliould  give  or  with- 
hold tbe  reraedv  sought. 

It  ii  admitted  that  the  affidavit  was  proper 
in  fwm  and  substance;  that  the  magistrate  had 
jurisdiction  to  act  upon  it;  that  he  judicially 
found  the  facts  alleged  in  it  to  be  true,  and 
^gneda  certificate  authorizing  tbe  arrest.  The 
■nest  was  regularly  made  by  a  proper  officer, 
ud  tbe  d^eodant  was  taken  before  a  magia- 
tfste,  and  there  entered  into  the  recognizance 
>n  ndt.  Tbe  proceedings  being  conceded  to 
bave  been  in  all  other  respects  legal  and  proper, 
it  ii  contended  that  tbe  known  falsity  of  tbe 
plaintiff's  .allegations  in  bis  affidavit  rendered 
tbe  arrest,  as  to  him,  Illegal,  and  the  recognl- 
Kance  void. 

It  is  fauniliar  law  that  ao  officer  called  upon 
to  serve  a  process  needs  only  to  see  that  it  is 
Eood  npod  its  face;  and  it  is  not  suggested  that 


the  conduct  of  the  officer,  or  of  tbe  magistrate,  in 
relation  to  tbis  arrest,  can  be  called  in  question. 
But  there  are  cases  in  which  an  officer  is  protec- 
ted in  making  an  arrest,  when  the  person  who 
caused  it,  or  set  the  proceedings  in  motion,  is 
liable.  If  the  arrest  in  tbis  case  was  legal  as  to 
the  plaintiff  as  well  as  the  officer,  the  recogni- 
zance founded  upon  it  was  legal  also,  and  can 
be  enforced  in  tbis  action.  If  it  was  illegal  as 
to  tbe  plaintiff  he  can  be  sued  in  trespass  for 
causing  it.  The  process  as  to  him  is  no  justi- 
fication, and  the  recognizance  is  tainted  with 
illegality  and  is  void.  We  are  brought  there- 
fore to  uie  inquiry.  Under  what  circumstances 
is  an  arrest  under  process  illegal  as  to  tbe  party 
causing  it  to  be  made? 

There  is  no  doubt  tbst  one  who  obtains  a 
process  and  causes  it  to  be  served  assumes  tbe 
duty  of  seeing  that  it  is  well  founded.  He 
Hbould  know  that  it  rests  upon  a  good  record 
or  other  proper  preliminary  proc^inps;  but 
so  far  as  the  matter  depends  upon  an  adjudica- 
tion by  a  court  or  magistrate  having  jurisdic- 
tion, he  may  rely  upon  that.  Processes  good 
on  their  face  may  be  absolutely  void  for  want 
of  jurisdiction  in  the  court  or  magistrate  that 
issues  them,  or  tbey  may  be  voidable  for  error, 
or  they  may  be  voidable  for  irreKuiarity  in  ob- 
taining them.  A  vend  process  gives  no  protec- 
tion to  tbe  party  who  obtains  it.  I^rocesses 
voidable  for  error  do  not  sublet^  tbe  person 
who  directs  their  use  to  any  liability,  even  after 
they  are  set  aside.  But  processes  irregularly 
obtained  may  be  set  aside,  and  then,  as  against 
those  who  obtain  them,  acts  done  under  them 
are  deemed  to  have  been  done  illegally.  Gas- 
tier  V.  Fales,  189 Mass.  AQ\;  McGregor  y. Crane, 
08  Mass.  680:  Barker  v.  Braham,  8  Wils.  868; 
TarUon  v.  Fither,  2  Doug.  671 ;  Bdk  v.  Broad- 
bent,  ST.  R.  188;  Bate*  v.PiUing,  6  B.  &  C.  88; 
Weet  V.  SmaUwood.  8  M.  &  W.  419;  Cotlett  v. 
Foeter,  3  Hurlst.  &  N.  861:  CAownon  v.  Dpett, 
11  Wend.  81;  Bejfo  v.  Van  Valkenburgh,  5 
HiU,  242;  Xooierv.  Gilpin.  6  Dana,  821. 

In  cases  of  error,  tbe  judicial  action  in  which 
tbe  error  is  found  is  a  justification  for  all  who 
have  acted  in  reliance  upon  it.  In  Mar&a  v. 
Towntend,  97  N.  Y.  690,  where  a  process  for 
arrest  wss  set  aside  for  error,  it  was  held  that 
the  person  who  obtained  it  was  not  liable;  and 
it  was  said  in  the  opinion  that,  if  he  had  known 
fticts  which  made  the  arrest  improper,  and,con- 
cealing  them,  bod  maliciously  niade  the  affi- 
davit and  caused  the  arrest,  fae  would  not  have 
been  liable  for  false  imprisonment,  but  only  for 
malicious  prosecution.  The  affidavit  seems  to 
have  been  of  matters  other  than  those  to  be 
tried  in  the  proceeding  then  instituted.  And 
against  this  dictum  there  are  cooQictiog  dieta 
in  other  cases.  Some  judges  have  intimated 
that  action  like  that  supposed  would  constitute 
irregularity  for  which  the  process  might  be  set 
aai^,  even  if  there  was  error  also,  and  that  tbe 
affiant  would  then  be  liable  in  trespassforfaisc  ' 
imprisonment.  WiUiame  v.  Smith,  14  C.  B. 
N.  8.  594;  Smith  v.  Sj/dnep,  L.  R.  5  Q.  B.  203; 
Danide  v.  Fielding,  16  M.  &  W.  200. 

The  cases  of  irregularity  covd^'  a  variety  of 
defects  in  the  reconl  or  in  other  preliminary 
proceedings.  Irregularities  do  not  result  from 
wrong  ad^dications,  and  in  that  respect  they 
differ  from  errors.  But  irregularities,  whether 
we  lucliuie  In  tbe  term  those  fuudai^ental  de- 
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■facl.'i  whifl)  fffi  t[p  llif  Jurisiiit'tior  itiid  render  Uie 
pTDCCRS  vui'i.  or  liiml  il  Uy  m  strirtr-r  dpfiTiitmn 
wliicli  M'ill  j^i'iJifiri-H' only  ihnsi;  upon  whicli  iIk- 

ftlleaatiors  of  fafl  made  iih  u  rouiitliitiou  (or  u 
auit  in  wtiicb  tbe  allegalions  fire  to  be  proved  or 
dittproTw!.  And  tbia  is  eqimlly  true  whether 
they  are  fakdj  mwJe  hf  mieteka  or  hydeBiga. 
ThenflToedy  forratiBiugaTi  wrpsl  tjy  niHlicioiis- 

Ijr  t>ri]i.^ng  a  ^uil  iipnti  fiifsc  rhiitin^'^  ur  mttli- 
ciouBly  makini.'  n  ImIsi-  !jlfii1:n  il,  liy  in  iilIiod 
OP  the  ciiBL-  for  :i  iii:'.ht  ir-ii^  [nVp-,!'ciiliMri  Lr- 
ff/illfiw  IHiM.f.  MiiH.'i  47;J;  f,i"-r  y.  11.^. 
ter,  J36  Miihs_  /i;<('-(H  V.  t>leish.  1  t'ro.  Elf/.. 
4ig-,  iltiAKiit  V.  FieldxTift,  Ifi  M.  &  W.  307;  i>r 
JHfUXUft  V.  (?fww,  10  Q.  lai^  i%;  ffheldon  v, 
JC^Bffitor,4N.  Y  570. 

These  authorities  Ejnply  tbi;  oe^Htivp.  that  an 
iinioii  cif  trespftBH  furllKfl  arrest  or  for  rjilcc  ini' 

Iiri-'rOiiineat  wiJI  ntit  lit'.    Ami  ttiis  [xiini 
icen  directlT  □djudirattd.    Ompal  \\  Ifun?, 
106  Ma^.  289;  MuUm  v.  Broim^  13S  Mtiss.  114; 
Lnn^ord  v.  iJonfon     ,4.  /^.  r,'i.  A  New  Euii 
Hep.  144  Mnaa.  431;    irw  V.  frm/r^  4 

New  En^.  Itep.  248,  144  Ma-^s.  :«>■":  iMnh-I'v. 
FifStlin^,  IH  M.  A  SIH);  liurli'T  \  U->U! . 
1  Cromp.  .t  M.  Exclj.  3Jil. 

In  capli  of  flr*^t  lliri'c  fri.M-s  lln- un i"!  ivji- 
itpfjD  a  criniin^U  nr'i;^i  (  Liiiim,  iimi  1  In- l  oiiipliiiri- 
ant  did  uol;  ra;]5c  it  iii  flic  Butnii  WdW."  flf.  one 
«fttt.s«H  nn  iiiTtRl  ivho  buim  out  a  nwtec^f  Ma 
flwn  pur|W3P-ft.  ttud  givM  it  to  nn  office  mtiidi- 
rectiDDs  10  i^rrve  it.  One  who  niahcji  a  crimi- 
ual  foniplalot  doe*  Dot  comtijiinly  direct  the 
iWTvice  of  Chepreoflp^  bttt  from  the  begianiDg 
thu  control  of  nnpiMi!OBEiMia.wI&^  aCBffir;^ 
of  the  law. 

In  Wood  V.  Ortmt,  utifin'.  in  vvlilu  li  llic  nr- 
ro!ft  wiiB  under  Hcrtminal  warr;ml,  U  whp  lipid 
ibitt  the  defeDdaats  wne  not  linble  for  falnr  im- 
ivrisoDDiimt  on  Qce0MDt  of  abusincr  the  proceu] 
uy  procurins  it  to  Tie  tesued  for  an  improper 
purport',  alio  that  (he  only  abu^e  'whicli  would 
reader  tlitin  liftblr  via^  an  inii>tu|MLT  tisp  nf  il 
ilfrer  itimil  lioeti  sfTVcil, 

In  Cvfvtrr  V.  t')i.'ia,  i;iil  M;iHS,  461,  it  is  said 
that  "It  in  difflcidl  to  we  how  any  parsoa  can 
be  guilty  of  a  ti-pspass  in  aerving  or  Causing  To 
itc  served  a  valid  wril  or  other  process  of  a 
Court." 

/.'"■ifF  V.  Oi'fpi'ii.  ti  r>!iii;i,  H-2].  vi-aa  an  action 
ol"  Irr-pii'Js  Bg^iiiiiJ^I  ilir  plijiiiiin"  ill  a  civil  suit, 
fur  niiisiiijr  iiti  ;iii!n'JiiLiriir  of  |iri>[HTry,  and  aa- 
si^ilinp:  llu'  nflifi-r  in  nitikiiij:  il.  I'lu-i.'  whs  ivn 
ofTer  io  ahow  tUat  tli^^  procejiH  wae  maliciouBlj 

ing  the  etmvta  UnAttng  Quit  mt  t&Skm  cOtiM 
not  be  radmeioed,  MiH«i^l. "lid^  -Wc^ 
Ivave  found  no  case  in  whfeh  u  piiny  vrho  iri- 
slitntcs  a  i.'ix.iiiiiflli'S'i  iirorcediiiL'"  Itsi"'  bvcu 
liiiMr' II.-;  Il  tri.>--fi^t''--'-r  IVir  (Ihui'' bv  li.i-' 

direOion.  or  willi  lii^.  (Lid,  in  llii'  n'lculiir  i-(iiir;*c 
of  that  prDceeJinji.  iiiilo-  rfie  priicpus  under 
whit-ii  Ibe  ncl  ciifii[itniiii.'l  uf  was  done  lie  void, 
or  nnlesfl,  if  voidable  onl^,  the  proceiK  itself, 
or  the  propeediPK  on  wbieh  it  tests,  bn^  been 
flt-f  n.-^id''' i^r  iHinulli'd  lii^f'tru  ihr  iictiiiii  (if  trc-*. 

Till.'  ikx'iriiii'  I  hill  lit"  villi' I  it  y  of  ]iriii-H'fdinirs 
In  4t  aiiK  III  law  t'niJiiol  hi^  ciillpii  in  <|iii.'^lion  i  n 
tIh'  cnsund  tliai  il  tw  not  well  fctumled  in  Vaci. 
:'-  1^  upon  imptirtiLnt  eonfllderationi of  publii? 
4>=>]irv.   StTwy  suitinTDlTCflaHegatloinnfiact 


upcn  vhicb  a  cWin  fa  ft>nnd<>{1. 
is  resbted,  t&e  tniA.or  fuKi'y  i: 
tions  IB  to  bt  ascrcrtalDpd  by  i*  tr 
ilsL-lf.  Till.'  tfriiij^ing  of  the  suit 
the  part  of  ttie  plaintiff  to  proT 
dclion  iu  the  chsa  proooeda  upp 
that  the  plaintiff  is  ready  to  ms&l 
and  ciiat  he  taty  w  may  not  «aA 
li^hing  it,  Kvcry  rtep  Id  the  mill 
to  ihL'  purpose  fornhicfa  tt  Isprp^ 
beeu  brought,— that  of  det«iniuir 
rillo^HtioQA  riic  true.  Aod  obtainin 
(lii-y  nn  provfii.  FruviMmfs  ari; 
nerving  ilic  riyhcs  of  both  parti 
recogciize  that  tlM  wWwMiB  of  a, 
actioa  la  In  dfapnMt,  aod  to  be 
quir^  int>i  and  finally  paH9>ed  up 
itself.  Whatever  the  law  presi 
fitur^e  of  (!i»-^  procfedinsr,  wliptbt 
i  iirity  id  llii'  plMintiff  liv  way  of  i 
iirresl,  or  fur  lljt  |«riivnion  of  ai 
ests  of  I'ithtr  pfli'y,  iiifiy  be  lenei 
fin  tiltiiiiulE'  dii'(  i^^ioD  thai  the  iml 
tiiki'ti  or  willftiilly  falflb  ici  lliA  f 
mf?iil  of  hi!-  cauae  of  action,  »htn 
it  iiivj|]i4i,  iiiiii  ihifl  litonuM?  ibirr 
di.  nl;il  !iri4,  oftiiititnea  of  grcal  m 
viiririy,  ill  Ilir  liTii^jilion  of  a  di^p 
Au'i  il  i>  niei'-t':'>!in  ttlim  rif^iib-,  di- 
thtftu  liOtK,  flliould'lie.d\ed  and  sL 
the  plaiutilf,,  uor  KDjoaa  *im  os 
the  i^iiit,  Fhonldbe  ijuled  upon  i 
ant  to  try  collaterai]}'^  the  qnestioi 
it  'while  th€  aitii  is  p«Ddin|^ 
iittpinpic'.l  tn  sepiinito  Ihe  nui-^tior 
tjf  till'  riH  tinEi  from  that  of  the  pt 
111  ri'L;;iiii  In  tbi- iiii-ritM  of  ft,  il 
tii'iilly  iInjl^1^^ilJ^l.■  tn  il(i  i(.  Tlie  r 
tljMl  an  at.:Uou  formaliciouaprtMr 
be  (n^nlAtaed  untU  the  OTi,^B|ll 
been  dtjtennitied  infsTOTi^  th 
fenrlant.  r^o  ^no^aa  sftj^bg 
for  lri»l  upon  (he  plaiDttfTaiinFp-, 
il  will  In-  fIci-tiiiyI  to  \m^f  1- 
hriniJJ-lll.  W  fU'Il  il  b;IS  llfi-Jl  ili'i 
of  iLi-  ilft^-iidjini,  lie  may  qJiqw,  j 
it  vittf  liruiii^ht  malicioiulj  ud  i 
ble  ciiiine,  jind  reoover  dKttiBi;|Wj 
iLoiie  iiim. 

Therein  ad  wont  of  juriwHctiOfl 
or  error  to  alT^'ct  i^iiv  H>f  tini  pn 
Buit  brou{(bt,  in  ilui-  iiinn.i  i!i  ,'i  mt 
siHtement  of  !i<liiinj.  '[■lifMinij 
element  ill  il  n  ljiii In  lli:tT  w  tiii- 
certain  in  every  4^a«<e.— Ihu  vaJidii 
^^  sSal^  «»i  hit  bi^r  bi 
Wtm  Ebe^OBOSil^ty  ai  to  wM 
lies  is  right  eliminated  Htthi>uii 
for  tlio  ilsfcndftDl,  or  ibe  casf^ 
tTiil;-d  in  1ii«  fjivor,  iuid  uti  action 
pniHi'r  iitioii  is  iimni^lu.  Hit'  fomii 
wmmi!  be  stt  Hsidt',  ntui  ;irf  noi 
valid. 

Id  an  action  for  nialicioiuf  prr-s 
ages  maybe  recoTered  for aH the 
residlrai  diiwtlT  from  tirinvUig 

from  the  mFii^^Hres  rr-.iriilAnjrw 
du' lint;  it.  It  kMinlil  in;  Atl  tt 
roLjId  iTfoviT  ill  ?iH='h  iiti  ju-tioo, 
also  in  tn.'!-[ui.s'^.  from  llic  s;inic  *1 
:i;i  iiTTL-^t  rc'^ibrly  nrndeMu  ii.  [Uki 
prosiHDtiotl:  oriF^  BtttdincCM 

or  auy  other  incidental  act  fma  i 
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faulted,  coald  be  made  a  separate  cause  of  ac- 
tioii,  on  tbe  ground  that  it  was  illegal  as  against 
the  origiDal  plaintiff,  who  caused  it;  much 
D»He  if,  before  tbe  determinatioQ  of  the  origl- 


lawful  act;  and  a  process  regularly  issued  upon 
It,  under  which  the  statement  maj  be  further 
passed  upon,  is  a  lawful  process.  DLegality 
and  fraud  laiut  the  statement,  but  not  the 


nal  salt,  one  who  as  teiseiptor  had  contracted  i  procesB..  That  is  good  in  law,  whether  the 
wia  la  officer  to  return  attached  property  on  j  statement  be  true  or  false, 
demand  could  answer  tbeofflcer's  suitfortfae|  So.whereunlawfalBctsharebeendoneinob- 
KDods  bj  alleging  that  the  attachment  was  11-  >  taining  an  attachment  of  property,— like  taking 
legsl,  as  against  the  original  plaintiff,  because  j  possession  of  it  on  Sunday,  or  uaudulently  in- 


tbe  suit  was  maliciously  brought;  or  if  the  ofH- 
m  himself  could  make  a  similar  answer  to  a 
suit  tbe  plaintiff  for  negli^nce  in  the  per- 
(vmaooe  of  his  duty  In  relation  to  an  attach- 
meot. 

If,  in  the  case  at  bar,  the  arrest  was  not  illegal 
Si  aguast  tbe  plaintiff,  there  was  no  defect  in 
the  rect^nizance.  It  was  for  a  good  consid- 
ei&tion,  and  was  entered  into  in  due  form,  in 
acconLince  with  tbe  statute,  before  a  magistrate 
iisving  jurisdiction.  Moreover,  under  our  law, 
it  becune  the  only  security  of  the  plaintiff,  and 
Dood  in  place  of  the  jud«nent  and  execution. 
Bnm  T.  KendaU,  8  ^len,  210;  Morgan  v. 


ducing  the  owner  to  bring  it  from  a  Stale  where 
it  cannot  be  attached  to  one  where  it  can, — 
there  baa  been  an  element  of  wrong  other  tlian 
in  the  cause  of  action  upon  which  the  writ  was 

?rocaTed.    'Par»on«  t.  iHeldiuon,  11  Pick.  8SS; 
Itley  V.  Nieholt,  13  Pick.  270;        v.  Jenniaon, 
10  Allen,  410. 

In  each  of  tbe  cases  cited  there  was  fraud  or 
misconduct  Id  regard  to  the  property,  before  it 
was  taken  under  tbe  writ,  which  made  it  un- 
lawful for  the  plaintiff  to  attach  it.  The  writ 
of  replevin  referred  to  in  Pine  v.  Morritim,  131 
Mass.  206,  was  not  between  tbe  parties  to  that 
suit,  and  did  not  present  for  trial  the  issue  pre- 


CnHeji,  2  New  Eng.  Kep.  615,  142  Mass.  107.  sented  in  that.  In  Crocker  v.  Atioood,  4  New 


It  WIS  perfect,  unless  tainted  with  illegality. 
6qI  the  same  considerations  that  show  the  ar- 
rest to  have  been  regular  and  legal  apply  to 
tbifl  alua  Indeed,  this  having  been  entered 
into  volontarily  by  the  defendant,  the  only  il- 
legality to  affect  it  must  be  sought  for  in  the 
arrest  which  preceded  it.  And  it  cannot  be 
tnilv  said  that  the  reasoning  applicable  to  ar~ 
vsts  01  attachments  upon  ordinary  suits  mali- 
dously  brought  is  applicable  to  thisarrestupon 
eiecation;  for  the  alGdavit  was  a  statement 
of  matters  which,  if  true,  entitled  the  plaintiff 
to  prosecute  and  maintain  his  suit  in  this  way. 
Tift  dian^e  of  fraud  was  the  foundation  of  the 
sew  proceeding.  It  was  a  charge  upon  which 
the  defendant  could  plead  not  guilty,  and  de- 
KaDd  a  trial  which  would  determine  the  uUi- 
male  rights  of  the  parties.  That  trial  could  be 
baJ  quickly,  and  tbe  statute  contemplated  that 
Iwtli  parties  should  proceed  regularly,  in  tbe 
iBOde  prescribed,  to  ascertain  the  truth  or  falsity 
<tf  the  facts  alleged,  as  they  are  required  to  do 
in  any  suit  at  law.  The  fact  that  an  insue  in 
RlatioQ  to  tbe  pecuniarr  condition  of  tbe  de- 
(eodant  was  also  triable  is  immaterial.  Every 
TrosoD  why  arrests  and  attachments  made  in 
■nits  upon  malicioudy  false  declarations  should 
be  ben  legal  can  l>e  urged  in  support  of  the 
^ality  of  tbe  arrest  in  this  case. 

Fhis  case  does  not  fall  within  the  principle 
of  Dnmmnis  cases  in  which  it  is  held  that  one 
shall  not  be  permitted  to  take  advantage  of  bis 
own  wrong.  It  is  true  that  an  arrest  which  is 
accomplished  by  means  of  an  unlawful  act,  like 
breaking  a  dwelliug-houae,  is  void.  But  in 
these  cases  there  is  illeiral  action  which  pre- 


Eng.  Rep.  628,  144  Mass.  588,  the  fraud  was 
not  solely  in  stating  a  fictitious  claim.  Tbe 
attachment  of  a  particular  article  of  personal 
property  does  not  ordinarily  follow  from  merely 
suing  out  a  writ  of  attachment.  Besides  ob- 
taining the  writ,  the  plaintiff,  in  the  original 
case  to,  which  Crodcer  t.  Atioood  relates, 
"caused  the  property  to  be  taken  on  the  at- 
tachment." And  this  be  did  with  a  fraudulent 
purpose  to  deprive  tbe  defendant  of  his.  rights 
in  it.  The  case  merely  holds  that  other  fraud 
may  be  taken  advantage  of,  notwithstanding 
that  there  was  a  malicious  prosecution. 

A  distinction  has  sometimes  been  situested 
between  lll^ali^  as  a  ground  for  a  s^,  and 
ille^lity  which  can  bo  availed  of  in  defense 
a^inst  the  clium  of  another.  But  no  such  dis- 
tinction exists  in  cases  like  that  at  bar.  If  tbe 
arrest  was  illegal  as  against  tbe«p1aintiff,  it  was 
so  as  well  for  the  purpose  of  sustaining  a  suit 
against  him  for  ma  wrong,  as  for  defeating  an 
action  brought  upon  tbe  recognizance.  In 
Ammidon  v.  Smith,  14  U.  8.  1  Wheat.  447  (4 
L.  ed.  182).  it  was  held  that  the  fraudulent 
taking  of  an  oath  by  a  person  under  arrest  on 
a  civil  process,  and  obtaining  arelease  thereby, 
did  not  constitute  an  escape,  nor  charge  the 
sureties  in  a  suit  upon  his  bond  for  the  prison 
limits,  even  though  they  participated  in  the 
fraud.  -  That,  too, was  a  case  in  which  the  oath 
taken  was  not  the  found^ion  of  proceedings 
for  tbe  purpose  of  trying  the  alle^tions  con- 
tained therein.  See  also  8miA  y.  Quintan, 
Bray.  (Vt.)200. 

If  the  validity  of  legal  proceedings  could  be 
tried  collaterally  before  the  termination  of  tbe 


cedes  or  accompanies  tbe  iise  of  process,  and  is  |  suit,  on  the  ground  that  a  false  cause  of  action 
OQt^  of  it,  and  which  leads  directly  to  tbe  j  was  maliciously  stated,  or  a  false  afBdavit  for 
snest,  and  enters  as  an  element  into  it.  In  the  arrest  was  malidoualy  made,  a  defendant  whose 
cue  at  bar  the  am»t  was  not  directly  caused  |  property  had  been  taken  might  sue  for  an  In- 
br  an  unlawful  act.  The  plaintiff  bad  no  con- ;  junction  against  the  attaching  officer.  A  de- 
aecUon  with  it,  except  through  the  process  fendant  arrested,  instead  of  trying  tiie  facts 
which  be  ordered  served  according  to  its  pre- ;  charged  in  the  affidavit  in  tbe  manner  prescribed 
cept.  He  made  a  statement  under  oath,  which  by  law,  might  apply  for  release  upon  habeas 
showed  a  proper  case  for  an  arrest,  and  a  trial  corput,  or,  after  a  trial  upon  tbe  charges  before 
in  tbe  manner  prescribed  by  law.  The  maj^  [  a  magistrate,  and  at  any  time  before  nnal  judg> 
trate  in  a  preliminanr  bearing  acted  judicially  ment  in  the  superior  court,  if  be  saw  he  was 
"ponit,  and  gave  his  certiflcate  of  authority,  likely  to  be  convicted,  he  might  makejlofault,. 
Making  a  statement  in  such  a  case  is  in  Itself  a  and  set  up,  a8thedefendai^.^d(i^«^Qf^[^ 
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case,  the  falsity  of  the  affidavit  in  defense  to 
the  supplemental  suit  upon  the  recognizance. 
With  sucb  a  rule  there  could  be  do  regalarity 
in  procedure,  and  no  certainty  as  to  the  value 
of  any  security.  In  a  case  of  this  kind  there 
is  no  hardship  in  leaving  a  party  to  existing 
remedies.  He  may,  fir^t,  obtain  under  ihe 
statute  an  early  hearing  of  tlie  matters  alleged 
against  him;  and  secondly,  after  the  case  is 
ended,  he  niay,  if  the  facts  will  warrant  it, 
brin^  his  action  for  a  malicious  prosecution. 
If  this  remedy  is  not  now  available  to  the  de- 
fendant, it  is  because  of  neglect  or  misfortune, 
for  which  he  Is  legally  responsible.  It  was  bis 
duty  to  have  a  magistrate  present  to  hear  or 
continue  the  case  at  the  time  to  which  the  hear- 
ing was  adjourned.  His  neglect  of  that  duty 
was  a  breach  of  tafs  recognizance.  Whether, 
with  anch  a  termination  of  the  proceeding,  he 
can  now  bring  a  suit  for  malicious  arrest  or 
IHVsecution,  is  a  question  which  is  not  before 
\ia.  In  FoTtman  v.  Rattier,  8  Ohio  St.  548,  it 
was  held,  by  a  majority  of  the  court,  that  an 
action  for  malicious  prosecution  could  be  main? 
tained  for  procuring  an  attachment  upon  a 
false  affidavit,  without  first  getting  the  proceed- 
ing set  aside;  and  in  Bump  t.  Bett$,  19  Wend. 
421,  a  similar  decision  was  made,  where  prop- 
erty waa  attached  and  a  judgment  in  rem  ob- 
tained upon  a  false  and  malicious  affidavit  that 
the  defendant  had  absconded.  But,  in  both  of 
these  cases,  it  seems  that  the  affidavits  were  not 
of  matters  which  were  to  be  tried  in  the  regu- 
lar course  of  proceedings  instituted  by  them; 
and  In  that  respect  they  differed  from  that  in 
the  case  at  bar. 

Inasmuch  as  the  Jury  were  permitted  to  find 
for  tbe  defendant  upon  a  defense  which  waa 
not  properly  open  to  him,  tbe  entry  must  be— 

Mec^tioTts  tuttatMd. 


COMMONWEALTH  of  MassachusetU 

p. 

Davis  LOCKE. 

1.  On  the  trial  of  a  complaint  charging  the 
maintaininis;  of  a  liquor  nnieauDce,  it  is 
competent  to  prove  circumstances  at- 
tending discovery  of  gin  and  whiskey  in 
defendant's  bar-room. 

2.  From  the  preaence  of  th«  liquor  in  de- 
fendant's oar-room,  and  the  attempt  to 
conceal  it,  jury  might  Infer  that  it  was 
kept  there  for  unlawful  sale. 

S.  If  liquor  was  kept  in  defendant's  bar- 
room for  sale  by  his  barkeeper.  Jury 
might  infer  that  it  was  so  kept  with 
dwandant**  consent. 

(Htddleeez  Filed  January  S,  1888.) 

ON  defendant's  exceptfons.  Obemiied. 
Tbe  complaint  cbarifed  defendant  with 
maintaining  a  liquor  nuisance  at  Cambridge. 

At  the  trial  in  the  Thh^  District  Court  of 
Eastern  Middlesex,  before  Orcatt,  J".,  defend- 
ant was  found  guilty,  and  thereupon  appealed 
to  the  Superior  Court,  where,  at  the  tnal  be- 
fore Barker,  J„  tbe  sovernment  introduced 
evidence  that  on  Tuesday,  May  84, 1887,  sev- 
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eral  police  officers  of  Ciiui  brides, 
warrant,  visited  PoilR'A'JtotH,  J 
which  the  defendant  Wds  aid 

priftor,  and  searched  tlif-  Imtel  fr 
liquors.  Coulter,  one  ff  ih<?  oti 
ately  entered  the  bar-rrn  mi  Thi 
present  in  the  bar-mmu  hut  t 
Locke,  the  defendant,  ^v;l■^  sit  tfa 
office  desk,  away  from  tfu-  hnr-n 
te.3tified  thatron  cnteriuj^^  Oie  baj 
mediately  proceeded  ,ftrow4>l)ie 
the  barkeeper  bad  ia  blA'bAnds  s 
contents  of  which  hf  niii'mjited 
the  sink.  The  offlccT  LiiMiipte 
measure,  and  in  theatnl-L;l^■  i  hvi 
measure  were  spilled  ii  ilic  f 
fleer  testified  that  gio  wus  tijiiliei 
and  a  bo  all  quantUy  wliiake; 
a  measure  under  the  bar.  Defei 
to  the  introduction  of  this  evidei 
of  tbe  barkeeper  in  the  nhsem* 
less  it  was  shown  in  s^nii^ 
knew  and  consentedto  ■lii-iEj;  !>!i 
justice  ruled  that  a*  i-  ii'i  !  ili-.' 
should  be  admitted  ii-  ■  .Mino 
duly  excepted  to  the  u(iuii^'i<iLi  »l 

The  other  offlcen.  entering 
subsequently,  testiflea  to  subeCan 
facts  as  to  the  finding  tlit^  smell 
fioor,  and  a  small  quantity  ol 
liquor  in  one  of  the  rri'  M-mrwi. 

A  large  quantity  of  liquur?  v 
seized  in  a  storeroora  in  ilir'  tliii 
hotel.  Defendant  testili'od  that  j 
1887,  be 'had  been  licenied;  thai 
the  storeroom  had  been  ^uirried 
age  at  the  expiration  of  h'm  lia^ 
ing  was  for  sale  in  tin-  iijir  rrw^ 
beer  and  tonics;  and  iioiLiin 
had  been,  to  his  kno^^  I<-iiL'> .  In* 
sold  there  since  the  exiiintmii  ol 

The  jury  returned  ii  verdict  i 
defendant  alleged  exc^upiioDS, 

Jfr.  Oeorre  F.  Piper,  fori 

A  principal  is  lisbk-,  crimfna] 
civilly,  only  for  tbe  auiliorizedoc 
(Com.  v.  mchoU,  10  Mi  t.  an 
the  principal  to  the  ncl  muBt  \k-  j 
proving  his  knowledge  uf  ii  in 
(Chm.  v.  Putnam,  4  Gray.  18). 

If,  then,  the  acts  of  The  bop^ 
shown  to  be  authorized  by  the  A 
ou^ht  not  to  have  been  Introdim 
as  in  anyway  affective  tbi-  rli?feti 
charge  of  the  compliiiiu  thai  ! 
maiutain  a  tenement  uHii  fnr  tl 
and  illegal  keeping  ■>!'  in'm^ic 
The  introduction  of  the  eviiienec 
strong  tendency  to  prejodice  tbe 

Mr.  Andrew  wate*«sa 
for  the  Commonwealth: 
.  Tbe  evidence  objected  to  waa  i 
tent  for  the  purpose  for  tvliirb  it 

Com,  V.  SahlinefKf,  J-4  Xa-s 
Intoxicating  Liguora,  ILS  Ma% 
Dearborn,  109  Masa  WS. 

Holmes*  J.,  delirerad  thv  o 

court: 

It  waa  competent  to  prove  Hm 
gin  and  whiskey  in  tk'.  di^fendai 
Com.  V.  KaUmeyer,  124  Masa.  St 
toan&i^n^^qjf^^  llB  Sam.  Hi, 
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was  competeot  to  prove  the  circumBtaaces  of 
the  discovery.  But,  further,  evidence  of  the 
barkeeper's  conduct  was  admissible,  in  connec- 
tioii  with  the  other  facts,  as  tending  to  show 
that  the  riefendaot  was  guiltv.  If  liquor  was 
kBpt  for  sale  io  the  defendant  s  bar-room  by  the 
defendant's  barkeeper,  the  jury  might  thinfc  it 
DomEely,  as  matter  of  common  experience,  that 
it  would  be  kept  for  sale  there  without  the  de- 
fendant's consent,  and  mi^ht  infer  his  consent 
on  that  ground.  Gam.  v.  Briant,  3  New  Eng. 
llep.  38, 143  Mass.  463, 465;  Co7n.  v.  Holmes,  119 
Maas.  195;  Com.  v.  Mda,  14  Gray,  406,  409; 
Com.  v.  NidioU,  10  Met.  259.  And  th^  might 
infer  that  the  liquor  was  kept  there  for  the 
porpoaeof  unlawful  sale,  from  its  presence  and 
the  attempt  to  conceal  it. 
Bxe^toM  overruled. 


Lydia  J.  ABBOTT 
e. 

Town  of  NORTH  AITDOVER 

The  vote  of  a  town  in  1870  authorizing 
the  town  treasnrer  '*to  Ure  money 
forthease  of  the  town  when  necessary, 
upon  the  approval  of  the  selectmen," 
does  not  authorise  the  renewing  of 
existing  notes,  although  the  original 
notes  were  given  for  a  valuable  and 
l^al  consideration;  nor  will  snch  a  re- 
newal note  prevent  the  running  of  the 
Statute  of  undtations  against  the  ori- 
ginal Indebtedness.  . 

(EHsez — ^Sllad  January  4, 1888.) 

ON  plaintiff's  exceptions.  Oixrittled. 
'This  was  an  action  of  contract  brought  to 
recorer  certain  sumi  of  money  alleged  to  have 
been  loaned  to  defendants. 

The  declaration  contained  three  counts.  The 
lint  was  upon  the  following  note: 

$5,400.  North  Andover,  Hay  8, 1879. 

One  year  after  date,  for  value  received,  the 
town  01  North  Andover,  in  the  county  of  EIs- 
^  and  CommODwealtb  of  Massachusetts,  by 
tbeir  treasurer  duly  authorized,  promise  to  pay 
to  the  order  of  Mrs.  Lydia  J.  Abbott,  the  sura 
of  fifty-four  himdred  dollars,  with  interest  at 
tbente  of  7  per  cent  per  annum. 

Andrew  Smith,  Treasurer. 

The  second  coimt  was  for  money  had  and 
received  by  defendant  to  plaintiff's  use,  and 
contained  an  itemized  statement  of  the  various 
Inns  made  by  plaintiff  to  defendant,  the  last 
of  which  was  made  November  1,  1876. 

The  third  count  was  upon  interest  due  upon 
the  sums  mentioned  in  the  second  count. 

The  answer  denied  the  authority  of  Smith  to 
sign  Uie  note  on  behalf  of  the  town,  and  set 
np  tile  Statute  of  Limitations  against  the  sec- 
ond and  third  counts. 

Ptaiotiff  contended  that  the  note  was  given 
lijr  Smith,  within  the  apparent  scope  of  his 
authority,  in  consideration  of  the  surrender  of 
notes  given  for  the  various  loans,  and  that 
Stnith  represented  that  he  had  authority  to  is- 
nietbe  note;  and  that  since  the  town  had  had 
the  laeof  the  money  it  was  estopped  to  deny 


the  validity  of  the  note.  Also  that  if  Smith 
bad  no  authority  to  issue  the  note,  then,  because 
of  his  fraudulent  representations,  the  action 
u^D  the  loans  was  not  barred  by  the  Statute  of 

Limitations. 

The  court  directed  a  verdict  for  defendant, 
and  plaintiff  alleged  exceptions. 

Mmrs.  J.  C.  Sanborn,  W.  S.  Knox,  and 
J.  R.  Poor,  for  plaintiff: 

Defendant  between  1872  and  1875  had  a  legal 
right  to  borrow  money  under  such  votes  as 
passed  in  this  case;  and  Andrew  Smith,  as 
Its  treasurer,  under  said  votes  had  authority 
to'borrow  money  for  the  town,  and  give  the 
town's  note  for  the  same. 

Pub.  Slat.  chap.  27,  S  9;  Whitney  v.  Stow, 
111  Mass.  368;  Smith  v.  Cfieaftire,  18  Gray,  818; 
1  Dill.  Mun.  Corp.  t5§  119,  120. 

The  votes  of  the  defendant,  authorizing  the 
treasurer  to  borrow  mOney  under  the  direction 
of  the  selectmen,  constituted  him  their  agent 
for  that  purpose.  Though  he  wa»  at  the  time 
a  public  officer  of  the  town,  yet,  so  far  as  bor- 
rowing money  under  said  votes,  he  was  their 
agent.   And  the  maxim  reapondeat  superior  ap- 

Eues,  and  the  defendant  is  Tesponsible  for  all 
is  acts  and  declaratioDS  within  the  scope  of 
his  author!^. 

Woodcock  V.  (Mttia,  66  Me.  284:  3  Dm.  Mun. 
Corp.  974. 

That  the  selectmen  gave  directions  to  their 
treasurer  to  borrow  money  of  the  plaintiff  at 
various  times  is  a  question  of  fact  for  the  jury, 
and  may  be  implied  from  all  the  facta  ana  cur- 
cumatances  of  the  case. 

Johnson,  v.  Jones,  4  Barb.  389;  1  Dill.  Mun. 
Corp.  445;  Davies  v.  New  Forft,  93  N.  Y.  250. 
See  also  Odiome  v,  Maiey,  15  Mass.  39;  Kelley  v. 
Lindtey,  7  Gray.  287;  Gtidden  v.  Unity,  33  N. 
H.  571;  CheeverM.  Perley,  11  Allen. 584;  Gif&rd 
V.  WJiite  Plain*.  25  Hun,  589;  DeVomi  v.  Ridi- 
numd,  18  Oratt.  888. 

The  town  had  power,  udder  the  vote  of  1876. 
to  incur  debts  necessary  and  convenient  for  the 
exercise  of  their  corporate  duties. 

Pub.  8tat.  chap.  27,  g  9;  chap.  29.  g  16; 
Smit/i  V.  Dedham,  4  Hew  Eng.  Bep.  S5,  144 
Mass.  177. 

The  note  of  May  S,  1879,  was  a  legal  noto, 
at  least  to  the  amount  of  its  connderation,  bor- 
rowed before  the  Statute  of  1875,  chap.  209. 
The  note  was  given  in  payment  or  substitution 
of  other  notes  for  money  legally  borrowed  b^ 
the  town.  The  treasurer  had  a  right  at  their 
maturity  to  take  them  up,  or  pay  them,  by  giv- 
ing another  note  in  their  places.  Or,  at  most, 
on  taking  up  the  notes  at  their  maturitv  with- 
out paring  mon^,  he  had  the  hicldental  power 
to  give  some  wntten  promise  of  the  town  to 
the  lender,  with  a  reasonable  Interest.  The 
town  did  not  increase  or  incur  a  new  debt  by 
the  vote  of  1879. 

Whitney  v.  Stoie,  111  Mass.  368;  Pov)ell  v. 
Madison,  5  West.  Rep.  807,  107  Ind,  106. 

But  if  the  note  of  May  8  was  invalid,  then 
it  would  not  operate  as  payment  of  the  sums 
previously  borrowed  on  notes  prior,  or  for 
sums  set  forth  in  thecount  annexed,  and  plain- 
tiff could  recover  such  sums  unless  barred  by 
the  Statute  of  Limitations,  and  she  was  not  bar- 
red by  reason  of  the  fraudulent  concealment  of 
hercause  of  action  by  the  defendant's  agent. 

The  actsanddeclarations  of  Smith,  l^wl^fa- 
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he  concealed  from  the  plaintiff  her  cause  of  ac- 
tion, were  within  the  scope  of  his  authority, 
110^  the  votes  of  the  town,  and  the  acts  or 
negligences  of  the  selectmen,  and  were  for  the 
jury. 
Klory,  Ag.  S  808. 

Xa  between  the  plaiDtifF  and  defendant,  the 
defendant  is  estopped  to  deny  the  validity 
of  the  note  of  May  8, 1878.  Whether  the  de- 
fendant ia  estopped,  by  its  Bcts  and  the  acts  of 
its  agent,  to  deny  the  legali^  of  said  note,  is 
for  tne  jury,  upon  all  the  nets  and  circnm- 
'it.iincei*  of  the  case. 

liiu-elow.  Est.  4th  ed.  pp.  685,  636,  577,  578; 
IHrktrgon  v.  Golgrove,  100  U.  8.  678  (25  L.  ed. 

Quick  T.  MiUigan,  6  West.  Bep.  888, 108 
iTi.J.  419. 

Milling  borrowed  the  money  by  means  of 
cor|x>rate  votes,  and  having  actuaUy  appropri- 
riii-j  the  same  beneficiaUy  for  the  town  in  its 
"•tporate  capacity,  the  defendants  are  liable 
for  the  same,  either  on  the  notes  or  for  money 
hai-l  and  received  to  the  plaintiff's  use. 

mil  V.  Wareham,  7  Met  488;  White  v.  Frank- 
lin Bank,  32  Pick.  181;  1  DiU.  Mun.  Corp. 
^  4130-  3  Dill.  Mun.  Corp.  §  988;  Argmtiv.  San 
Hhineiaco,  16  Cal.  256,  S83;  Thomtu  v.|A»-^  Hu- 
twi.  37  Mich.  820. 

Whether  the  money  was  so  received  and  was 
ni-laally  and  beneficially  appropriated  by  the 
tunn  in  its  corporate  capacity,  is  for  the  jury, 
on  aLl  the  facts  and  circumstances  of  the  case. 

Mcnrs.  £.  T.  Burley,  N.  P.  Frye,  and 
gphM-les  n.  BeU.  for  defendant: 
'  A/iEown  is  a  gvaU  corporation,  of  which  all 
tht  inhabitants  are  members.  It  is  created  by 
alatute,  and  has  only  the  powers  which  are  ex- 
pressly conferred  upon*  it  by  statute  or  are  in- 
cirl^-ntally  necessuy  in  conducting  its  muni- 
ti^iHl  affairs. 

I>U1.  Mun.  Corp.  9,  18-30;  Rumford 
Sehaol  JMtt.  v.  Wood,  13  Mass.  198;  3iU  v. 
Btistcn,  132  Mass.  849. 

The  power  of  towns  to  borrow  money,  since 
June  18,  1875,  has  been  governed  by  Stat.  1675, 
chap.  209,  which  is  now  fotind  in  Pub.  Stat 
'Hirip,  29.  Since  that  time,  up  to  and  Including 
1  no  vote  of  the  town  was  taken  under  or  in 
tmupliance  with  this  statute.  Such  vote  could 
only  be  proved  by  the  reconl. 

ATtdrem  v.  Boyltton,  110  Mass.  214. 

It  follows  ttiat  the  note  in  suit,  dated  May 
S,  tB79,  Is  void. 

Agawam  Nat.  Bank  v.  South  Hadley,  138 
SIn^s.  603. 

Section  10  ofjtbe  statute  does  not  include 
dehis  for  borrowed  money,  but  applies  to  debts 
cautracted  in  the  ordinaiy  administration  of 
tii««ffairs  of  the  town. 

Bmth  V.  Dedham,  4  New  Eng.  Rep.  55, 144 
Mft».  177. 

Id  order  to  recover,  the  plaintiff  must  rely 
upcn  his  allegation  of  loans  made  to  the  trea- 
surer during  the  years  1873,  1878,  1875,  and 
W^^,  of  which,  with  interest,  be  says  the  note 
in  jdlt  was  made  up.  But  if  the  trrasurer  was 
(iot  authorized  by  the  town  to  borrow  money, 
he  cimld  not  bind  the  town  by  bis  unauthorized 
act  in  taking  money  from  the  plaintiff. 

fy'iOfU  8av.  Bank  v.  Winchester,  8  Allen,  109; 
/"  witv.  Conway,  10  Allen,  528;  Dickinson  v. 
V'-nway,  13  AJlen,  487;  Railroad  Sat.  Bank 
T.  Lmcetl,  109  Mass.  S14;  Agatoam  Nat.  Bank  v. 
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Bouth  Hadley.  128  Mass.  506; 
Charter  (kde  Sank,  121  V.  B*  1 
928). 

But  these  loans  were  unauthoi 
sequently  void  at  their  inceptit 
surer  had  no  authority  virtnie  »J 

LoweU  8av.  Bank  v.  Wiitrffcgt^ 

The  burden  waa  on  the  plHialii 
thb  panicular  loan  was  appcov 
by  the  selectmen.  Any  genettl 
any  had  been  proven,  would  ha 

Benoit  v.  Conway,  10  Allen,  6 
V.  Conway,  12  Allen.  487. 

The  fact  that  the  money  mig 
into  the  town  treasury  is  iniiriutc 

Benoit  v.  Conway,  10  Alleu, 
Nat.  Bank  v.  LoweU,  109  Mass. 
Nat.  Bank  v.  8tm^  HaOle^^  128 

The  Statute  of  LImttatiou  fa  i 
to  any  recovery  on  the  origin^  1 
than  six  years  had  elapsed  atno 
action  accrued,  and  the  hHr  ia 
The  town  could  not  be  chtirL^eabl 
authorized  fraud  of  its  treasun 
committed,  not  in  the  biisioen 
but  in  carrying  out  schemes  of  ] 
fraud  the  town. 

See  Manvfacturers  Nat.  liiii; 
New  Eng.  Ttep.  927,  144  Mass. 

C.  Allen.  J.  delivered  tbi.'  n 
court: 

The  note  of  May  8,  1879.  t5 
ported  as  a  valid  indebteAness 
Stat.  1876,  chap.  209,  which 
force,  provided  that  no  debts  dK 
be  incurred  by  any  towD.  eiee 
porary  loans  in  anticipation  of  tl 
year  m  which  such  debts  ■■ire  \u< 
the  year  next  ensuing,  and  i-xpre; 
able  tlierefrom  by  vote  of  tin.'  sail 
(2)  debts  incurred  by  a  voU;  of 
the  legal  voters  present,  aod'vcri 
meeting;  (8)  delits  contracted  fb 
which  towns  may  lawfully  ea 
The  present  note  did  not  fall  w 
these  classes.  It  was  given  1n  p 
notes  held  by  the  plaintiff  in  tu 
from  1872  to  1676.  inclusive, 
contends  that  the  greater  put  c 
notes  were  given  for  money  boi 
town  prior  to  the  passage  of  1 
1876,  00  legal  votes  of  the  town 
the  last  of  uiese  notes,  given  in  1 
and  that,  being  legal  obligation 
these  formed  a  good  consideratic 
note;  and  that  the  town  ireasur 
at  their  maturity,  to  take  Ihei 
them,  by  giving  another  no**  in 
or  in  some  form  to  contlDue  s 
liabilitf  of  the  town  to  pay  Uio 
assuming  the  premises,  Uis  dlffi* 
argument  is  that  the  new  uou^  v 
independent  contract.  It  noli 
it  was  founded  on  a  good  cijosid 
founded  on  good  considcntioDB 
prohibition  of  tlie  statute.  It  i«i 
how  the  town  itself  could  civ. 
renewal  of  an  old  one,  fnr  !i>  r 
without  a  two-thirds  voti".  I^u 
go  so  far  as  that.  ClearEv  n  \* 
virtute  officii,  has  no  right  to  giv 
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tbe  town  springs  only  from  legal  votes  of  the 
lowD;  and  he  cannot  enlarge  hu  actual  author- 
ity assurances,  whether  teuduleut  or  In 
good  faftb,  as  to  tbe  extent  oC  it,  or  by  soy 
custom  or  usage  to  set  without  authority. 
AgauamJfat.  Bonk  v.  South  HAdley.  138 Mass. 
306,  and  c^ses  there  cited. 

A  new  note  is  a  new  contract,  and,  if  valid, 
creates  a  new  liability.  It  is  not  merely  an  ad- 
missicm  of  an  existinx  debt,  but  it  is  the  cre- 
ation of  a  new  Uabiuty.  It  has  been  often 
held  or  declared  that  this  Is  beyond  a  partner's 
power  after  dissolution.  Bdl  v.  Morrxton,  26 
U.  8. 1  Pet.  357,  878  (7  L.  ed.  174);  Hall  v. 
LanRinfj.  91  TJ.  S.  160,  ITO  (33  L.  ed.  378);  1 
lindL  Partn.  403-113,  Story,  Partn.  7th  ed. 
$SK,  and  note;  Lumbermaju  Bank  v.  Pratt, 
31  Me.  568. 

However  this  may  be.  a  town  treasurer  has 
no  such  authority.  Latedl  Sat.  Bank  v,  Win- 
tinier.  8  Allen,  109. 

The  nature  of  his  agency  does  not  enable  him 
to  enter  into  contracts  for  his  principal  unless 
specially  authorized.  The  vote  of  the  town  in 
1879  authorized  blm  "to  hire  money  for  the 
use  of  the  town  when  necessary,  upon  tbe  ap- 
provalof  the  sdectuien."  This  had  no  refer- 
ence to  renewing  existiag  notes.  There  is  no 
iqject  in  which  the  note  of  May  3,  1879,  can 
be  uijbeld  as  valid. 

This  being  so,  all  earlier  indebtedness,  if  ever 
Tilid,  is  barred  by  the  Statute  of  Limitations, 
There  was  no  fraudulent  concealment  of  the 
rJaintiffs  cause  of  action,  by  tlie  defendant. 
Upwi  this  point,  it  is  sufficient  to  say  that  the 
town  was  not  ieq>ondb1e  for  tbe  fraud  of  its 
■reasorer. 

EresptioTU  overruled. 


MANUFACTURERS  FIRE  &  MARINE 
INSURANCE  CO. 
t. 

WESTERN  ASSURANCE  CO. 

L  Although  tbe  assured  was  not  the  own- 
er of  tbe  property  at  risk,  and  had  no 
ration  to  it  except  as  insnrM*  under 
the  original  policy,  in  that  relation  it 
had  an  insurable  iutereat*  and  could 
enter  into  any  proper  contract  for  the 
protection  of  that  interest. 

2.  Vbenever  words  are  found  in  a  eon* 
taract  which  can  have  no  proper  a.pnU- 
eation  to  the  subject  to  wnic^  it  relates, 
they  cannot  be  regarded. 

3.  Where,  in  a  contract  to  reinsure  hal^ 
of  tbe  risk  held,  tbe  policy  hae  been  pre' 
pared  npon  a  printed  blank  intended 
for  an  ordinary  ininirance  risk,  and  ta- 
dodes  provisions  not  applicable  to  a 
policy  of  reinsurance,  and  the  instru- 
ment contained  a  stipulation:  "  This 
poUej-  to  be  subject  to  the  same  risks, 
e«mditloas*  valuations,  and  indorse- 
ments, priTileges,  assignments,  and 
niode  of  settlement  as  are  or  may  be  aa- 
ranied  or  adopted  by  the  Mandfaotur^ 
era  Insurance  Company  (the  company 
reiasaro^  and  tbe  loss,  if  any,  and  ex- 
pense of  adjustment,  payable  j?ro  rata. 


at  tbe  same  time  and  in  the  same  man- 
ner as  by  said  company;  other  insur- 
ance permitted,"—- by  this  language  the 
defendant  bound  itself  by  what  had 
been,  and  by  what  might  be,  assumed 
and  adopted  br  the  pLaintiff,  properly 
pertaining  to  the  risk  which  it  was  re- 
assuring. This  agreement  rendered  on- 
gatory  many  printed  portions  of  tbe 
policy  in  which  it  was  inserted.  This 
was  special  and  peculiar,  pertaining  di- 
rectly to  tbe  subject-matter  of  the  con- 
tract, and  it  controlled  those  parts  of 
the  policy  which  were  inconsistent  with 
it.  It  assumed  knowledge,  on  the  part 
of  the  defendant,  of  all  the  terms  and 
conditions  of  the  policy,  and  it  implied 
that  tbe  plaintifT,  as  tbe  original  insurer, 
might  properly  "assume  or  adopt 
risks,  oonditions,  valuations,  indorse- 
ments, privileges,  assignments,  and 
mode  of  settlement,"  withoutmaterially 
changing  the  nature  of  tbe  liability 
created  by  tbe  original  policy.  It  did 
not  authorize  the  piainti£f  to  charge 
the  defendant  by  the  assumption  of  a 
new  risk  of  a  different  character,  or  to 
materially  enlarge  the  existing  one. 
But  it  covered  whatever  an  uisur- 
ance  company,  in  accordance  with  tbe 
general  usage  of  such  companies  in  like 
cases,  would  do,  in  the  proper  per- 
formanoe  of  Its  duty,  for  tbe  continu- 
ance of  the  same  risk,  having  due  re- 
gard to  tbe  rights  and  interests  of  both 
the  insurer  and  insured. 
4.  Where  it  was  provided  by  the  original 
policy  of  insurance  that  a  cban^  of 
utle  not  assented  to  In  writing  by  the 
company  should  render  the  policy  void, 
the  company  relnsnrinv  was  bound, 
by  tbe  assent  in  writing,  to  this 
change,  and  also  to  an  assignment  of 
tbe  policy,  where  tbe  trustee  of  the 
mortgage  bondholders,  to  whom  the 
policy  was  payable,  took  measures  to 
foreoloee  his  mortgage,  and  the  prop- 
erty was  bought  under  a  judicial  sale 
by  an  agent  of  these  bondholders. 

(Suffolk  Filed  January  8.  J888.) 

A  I^EAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County  In 
favor  of  plaintiff  in  an  action  to  recova*  under 
an  insurance  policy.  Afflrmed. 

On  the  37th  of  October,  1884,  the  plaintiff 
made  and  Issued  its  policy  No.  364,805,  for 
$5,000,  on  property  of  the  Indianapolis  Cotton 
Manufacturing  Company,  payable  to  George 
B.  Tandce,  trustee. 

On  the  said  37th  of  October,  1884,  the  de- 
fendant made  and  issued  to  tbe  plaintiff  its 
policv  of  reinsurance  No.  409,045,  for  $3,600 
on  sa'id  risk  of  the  plaintiff,  payable  to  the 
plaintiff. 

The  property  insured  by  the  plaintiffs  pol- 
icy No.  364,895  was,  at  the  date  of  the  issuing 
of  said  policy,  the  property  of  the  Indianapo- 
lis Cotton  Manufacturing  Compauy.  It  was 
mortgaged  for  over  $40,000  to  George  B.  Yan- 
des.  trustee,  as  secuiity  iat  certain  negotiable 

Digitized  by  GoOglf 


t 


New  Ekolahd  REPOR-mB— 9trp.  Jud.  Ct.  op  Massa  uuu  tunvib't 


The  plaintiff's  policy  waa  taken  out  by  said 
potton  manufacturihg  company  in  acconJance 
with  a  covenant  in  said  bonds  to  insure  the 
propertjf  mortgaged  for  the  benefit  of  the  mort- 
ragee,  but  this  was  never  communicated  to 
me  defendant  company,  uid  the  premiums 
were  paid  by  said  cotton  manufacturing  com- 
pany. Prior  to  thefith  day  of  December,  1884, 
£  suit  was  brought  to  foreclose  said  mortgage; 
and,  in  pursuance  of  adecree  made  In  said  suit, 
a  foreclosure  sale  of  said  property  was  made  on 
the  6tb  day  of  December,  1884.  At  this  sate 
the  property  was  bid  in  bv  Henry  Scbnull, 
trustee,  on  behalf  of  the  holders  of'^  the  mort- 
gage bonds  aforesaid.  The  sum  bid  was  less 
llutn  the  amount  due  under  the  mortgage.  By 
the  laws  then  in. force  in  the  State  oi  Indiana, 
the  purchase  by  Schnull  vested  the  title  to  the 
property  in  him,  subject  to  a  right  on  the  part 
of  the  Indianapolis  Cotton  Manufacturing 
Company  to  redeem  the  property  mortgaged 
paying  the  amount  due  upon  the  mortgage, 
WUb  interest,  within  erne  year  after  the  date  of 
the  sale.  Upon  the  6th  day  of  December  the 
policy  issued  by  the  plaintiff  was  assigned  by 
the  manufacturing  company,  with  the  consent 
ofYandes,  to  said  Schnull,  trustee;  and  said 
assignment  of  the  policy,  and  the  change  in 
the  title  and  possession  of  the  property  insured 
ifttated  above,  were  both  duly  consented  to,  in 
%riUng,  by  the  plaintiff  company,  the  written 
consent  being  indorsed  on  the  wvok  of  plain- 
tiff's policy,  but  were  not  kuown  or  consented 
1o  by  the  defendant  company. 

Ijtte  in  the  night  of  Saturday,  the  27th  day 
of  December,  1884,  the  property  insured  was 
damaged  by  fire,  originating  from  an  unknown 
cause,  uoder  such  circumstances  as  to  create  a 
liability  on  the  part  of  Uie  plaintiff  company 
under  its  policy  mentioned  above.  Notice  of 
the  loss  was  given  by  the  assured  to  the  plain- 
tiff company  on  Monday,  December,  29,  1884, 
and  a  statement  in  writing  in  regard  to  the  loss, 
in  the  form  required  by  the  plaintiff's  poHcy. 
and  sworn  to  by  the  insured,  yvas  rendered  to 
the  company  on  the  6th  day  of  January',  1885, 
and  said  Schnull  did  all  things  necessary  to 
i^title  him  to  (he  payment,  by  the  plaintiff  com- 
pany, of  the  loss  under  said  policy.  The  total 
amount  of  insurance  on  said  property,  includ- 
ing the  plaintiff's  policy,  was  $30,000.  The 
plaintiff  company  duly  adjusted  with  said 
Schnull  the  amount  of  damage  to  the  property 
insured  at  the  sum  of  |24,000:  and  it  is  agreed 
that  the  immediate  loss  and  damage  to  the  prop- 
erty insured,  estimated  according  to  the  ac- 
tual cash  value  of  the  property  at  the  time  of 
the  loss,  was  |I24,000.  The  plaintiff's  portion 
of  the  total  loss — to  wit,  $4,000— was,  on  the 
9th  day  of  January,  1885,  paid  by  the  plaintiff 
tosaid'SchnuII,  trustee.  The  plaintiff  incurred 
expenses,in  the  adjustment  of  said  loss,  amount- 
ing to  $17.50,  and  these  exiwnses  were  reason- 
iiDle  and  proper  under  the  circumstances. 

Notice  of  said  fire  and  loss  was  given  by  the 

Slaintiff  to  the  defendant  on  Monday  the  29th 
ay  of  December,  1885,  the  same  day  on  which 
the  notice  was  given  to  the  plaintiff  by  Schnull, 
the  assured;  and  proofs  of  loss  as  required  by 
the  defendant's  policy  No.  409,045,  above  re- 
ferred to.  were  duly  rendered  by  the  plaintiff, 
«nd  received  by  the  defendant,  at  the  Indian- 
■polls  office,  on  the  lOtb  day  of  Jsouary,  1886. 


The  plaintiff  retaineti,  at  its  < 
amount  equal  to  the  jifffnilrtut 
409,045.  The  plainiiff  rlt-rniinJf^ 
fendant,  onaaid  lOU]  H:.y  n{ 
ment  of  $3,000,  its  pnjiharlioa  uf 
property  insured,  ami  tS.lb^,  be 
the  amount  of  the  experaeaiDcnu: 
justment. 

Judgment  for  the  plaintiff  npff 
and  defendant  appeolfl- 

Mr.  Henry  I).  Hydo..  f.n-  ile 

Under  the  forfeituc  rlnus**  t 
ranee  policy,  the  enleriritr  of  Miec 
closure,  and  the  sale  iliiTinrKler. 
of  title  abd  possession,  would  n 
fendant  company  from  nil  Liabi9^ 
unless  its  assent  was  oliiained. 

Oakes  v.  Manufaeturfvg  K  >t  J 
Mass.  164:  Bailey  v.  Jl'-'-iCcftratrr 
Id.  173;  Foote  v.  Hartf.  nl  hif. 
259,  and  case  cited;  Y^iinp  v.  .£iu; 
14  Gray,  ISO;  Dttdntm  m.  <h. 
Mut.  F.  In$.  Co.  11  Md.  m- 
Norwich  F.  Ins.  Go.      >Iaas.  33 

Mr.  William  Caleb  Lortag 

The  proviso  in  qucsiii'ti 
in  the  title  to  the  propt'i  t  v  insvire' 
erty  is  directly  insurcJ  hy  iltf.^  i 
has  no  application  tn  Hie  uh'^c  ff 
where  the  thing  insured  i>  uol  pro 
liability  of  another  as  insurer  uofl 
policy  issued  by  that  other.  Ie 
the  proviso  is  to  be  entirely  diaref 
strumg  the  policy. 

Jaekton  v.  8t.  Paul  F.SM,. 
T.  134;  Pmrwn  f.  ^mtg^  I 
352. 

However  it  might  h^ve  been,  i 
no  rider  pasted  to  tbr  blank,  tlx 
rider  used  by  the  Westtrn  Asj^ut* 
make  it  plain  that  tlic  provLao 
must  be  entirely  disTKuded, 

Conmlidated  R.  JSl*  VL  'tn*.  t 
41  Md.  59. 

In  case  of  a  discrephiu  y  or 
tween  the  written  and  prinK^d 
contract,  tbeformerwiJl  prevdlq 
for  the  reason  that  there  fa  mm 
supposing  that  the  pnntieil  part 
raoaified  to  conform  to  Uk-  -sn 
through  inadvertence,  tlntii  ior# 
the  special  written  pnn-Lsioiii:,  hr 
tention  of  the  parties  was  tainn  1 
were  adopted  vdthoul  conaiderAdt 
the  intention  of  the  pdUtef. 

Bebertgan  v.  FimfA,  4  EESt^ 
Flanden,  ISO  Mass.  333. 

By  this  policy  the  siii'illriTilili- 
that  their  insurance  ol  --ri.ijo^*  i-  r 
or  sums  insured  bylbc  Kulleu  Y 
Company  of  New  York,  fifl  Aho\  c, 
Borie,  &  Co.,  bv  their  poUde* 
2.779,  and  to  be'subject  to  the 
nations,  conditions,  Mid  mode  of 
are  or  may  he  adopted  or  AWbYimei 
pany.  This,  in  our  (Ji»iniou,  ovW 
dition  relating  to  prelimiuary  DIM 
the  furnishing  of  such  proof  to  I 
wholly  unnecessaiT. 

Conaolidated R.  E.  rf-  F.  In*.  i\ 
Md.  77.  And  see  8  Kent,  Com.  : 
Ev.  14th  ed.  g  378;  3  Taylor.  £v.  i 

Tbe  decree  of  foredoautE,  and 
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KqueDt  thereon,  were  not  a  breach  of  the  pro- 
viso. 

It  WBS  held  in  Judge  v.  Conneetimt  F.  Int. 
Ok  133  Mass.  521,  that,  under  a  similar  proviso, 
the  making  ol  a  mortgage  was  not  a  breach. 
AJvrti&H,  limiting  the  time  for  the  redemption 
of  a  mortgage  in  existence  when  the  policy  was 
»ued,  is  not  a  breach.  And  see — 

Mmur  T.  Manufaeturerglat.  Oo.  10  Pick.  40; 
Log  T.  Home  In§.  Co.  24  Hlnn.  810. 

KBowlton,  J.,  delivered  the  opinion  of  the 

court: 

The  contract  entered  into  hj  the  defendant 
with  the  plaintifi  differed  materially  from  an 
ordinaiy  contract  to  insure  a  general  owner 
against  damage  to  his  properly  by  fire.  While, 
in  a  sense,  it  was  an  insurance  upon  property, 
it  was  strictly  a  contract  of  indemnity  against 
risk  under  another  contract  which  had  been 
entered  into  by  the  assured.  The  assured  was 
not  the  owner  of  the  property  at  risk,  and  had 
DO  reUtioa  to  it,  except  as  insurer  under  tlie 
orij[iDal  policy.  In  that  relation  it  bad  an  in- 
nmble  interest  in  it,  and  could  enter  into  any 
proper  contract  for  the  protection  of  that  tn- 
teiwt.  Ecutem  H.  Co.  v.  Seli^F.  Int.  Co.  96 
Mass.  480.  • 

But,  manifestly,  many  provisions  appropriate 
lo  an  ordinary  agreement  with  the  owner  of 
property  for  the  insurance  of  it  could  have  no 
proper  iq)plication  to  the  agreement  made  by 
these  parties. 

The  defense  relied  on  Is  that  there  was  a 
change  of  title  to  the  buildings  and  machinery 
referred  to  in  the  defendant's  policy,  and  an  as- 
sipment  of  the  policy  issued  by  the  plaintiff 
upon  them,  and  an  assent  by  the  plaintiff  to 
that  assignment, — all  without  the  consent  of  the 
defendant. 

It  appears,  upon  inspection  of  the  defendant's 
policy,  and  is  agreed  by  the  parties,  that  It  was 
prepared  upon  a  printed  blank,  commonly  used 
in  writing  policies  to  insure  against  loss  upon 
property  by  the  owners  of  it.  This  blank  con- 
tained stipulations  making  void  the  policy  if, 
without  the  written  consent  of  the  company, 
the  snbjecl  of  the  insurance  should  be  sold  or 
transferred,  or  any  change  should  take  place 
in  title  or  possession,  or  Ute  policy 'Should  be 
■sagned  before  loss;  and  these  stipulations  ap- 
pear in  the  policy  declared  on. 

It  is  often  doubtful  how  far  provisions  which 
relate  to  conduct  of  an  assured  person  as  gen- 
en]  owner  of  that  which  is  the  subject  of  the 
^tract  should  be  given  effect,  in  a  polii^  to 
■Ddemnify  against  a  risk  which  the  assured  has 
taken  upon  the  property  of  another.  That  can 
only  be  determined  in  a  given  case  by  a  careful 
semtiny  of  the  different  parts  of  the  writing, 
lo  ascertain  itsmeaning.  Whenever  words  are 
found  in  a  contract  which  can  have  no  proper 
application  (o  the  subject  to  which  it  relates, 
'hey  cannot  be  regarded ;  and,  not  infrequently, 
the  careless  use  of  printed  blanks  compels  rec- 
ognition of  this  rule.  The  poUky  In  this  cose 
contained  many  provisions  which  were  origin- 
ally intended  to  regulate  the  conduct  of  an 
owner,  in  relation  to  his  property,  before  and 
after  a  possible  fire.  The  nature  of  the  risk 
a^Dst  which  it  insured,  if  there  were  no  special 
stipulation  pertaining  to  it, would  suggest  Irou- 
bleaome  questiona  wfOi  Rfbence  to  the  appMca- 


billty  of  these  provisions  to  this  peculiar  kind 

of  insurance,  some  of  which  ,it  might  be  neces- 
sary to  decide.  But,  in  connection  with  the 
statement  of  the  risk,  the  following  sentence 
was  inserted,  which  relieves  the  case  of  this 
diiBcuUj':  "This  policy  lo  be  subject  to  the 
same  nsks,  conditions,  valuations,  indorse- 
ments, privileges,  assignments,  and  mode  of 
settlement  as  are  orm^  be  assumed  or  adopted 
by  the  Manufacturers  uisurance  Company,  and 
the  loss,  if  any,  and  expense  of  adju8tment,pay- 
sMi^  pro  rata,  at  the  same  time  and  in  the  same 
maimer  as  by  said  cpmpany;  other  insurance 
permitted." 

By  this  language  the  defendant  bound  itself 
by  what  had  been,  and  by  what  might  be,  as- 
sumed and  adopted  by  the  plaintiff,  properly 
pertaining  to  the  risk  which  it  was  reinsuring. 
Tliisagree'ment  rendered  nugatory  many  printed 
portions  of  the  policy  in  which  it  was  inserted. 
This  was  special  and  peculiar,  pertaining  di- 
rectly to  the  subject-matter  of  the  contract,  and 
it  controlled  those  parts  of  the  policy  which 
were  inconsistent  with  it.  It  assumed  know- 
ledge, on  the  part  of  tlie  defendant,  of  all  the 
terms  and  conditions  of  the  plaiDtiff's  policy 
and  it  implied  that  the  plaintiff,  as  the  original 
insurer,  might  properly  "assume  or  adopt 
risks,  conditions,  valuations,  indorsements, 
privileges,  assignments,  and  modes  of  settle- 
ment, "  without  materially  changing  the  nature 
of  the  liability  created  by  the  original  policy. 
It  did  not  authorize  the  plaintiff  to  charge  the  ' 
defendant  hj  the  assumption  of  a  new  risk  of 
a  different  eharacter,  or  to  materially  enlarge 
the  existing  one.  But  it  covered  whatever  an 
insurance  company,  in  accordance  with  the 
general  usage  of  such  companies  in  like  cases, 
would  do  in  the  proper  performance  of  its  duty, 
for  the  continuation  of  the  same  risk,  having 
due  regard  to  the  rights  and  Interests  of  bow 
Insurer  end  insured. 

The  plaintiff  consented  to  that  which  con- 
tinued its  liability  under  the  policy  which  it 
had  issued.  When  the  trustee  of  the  mort- 
gage bondholders,  to  whom  the  policy  was 
payable,  took  measures  to  foreclose  his  mort- 
gage, and  the  proper^  was  bought  undera  ju- 
dicial sale  by  an  agent  of  these  bondholders, 
there  was  a  change  of  title,  although  the  mort- 
^gor,  under  the  Taw  of  Indiana,stin  had  a  year 
in  which  to  redeem,  by  paying  the  mortgage 
debt.  It  was  provided  in  the  policy  issued  by 
the  plaintiff  that  a  change  of  title  not  assented 
to  in  writing  by  the  company  should  render  the 
policy  void.  Thereupon,  to  continue  the  insu- 
rance, the  plaintiff  assented  in  writing  to  this 
change,  and  also  to  ao  assignment  of  the  polic^^ 
made  by  the  mortgagor  to  the  purchaser  at  the 
judicial  sale,  who  represented  the  bondholders, 
and  who  afterward  held  the  policy  in  the  same 
interest  as  the  mortgagee  had  done,  to  whom 
it  was  at  first  made  payable. 

The  only  change  which  occurred  was  hardly 
more  than  a  technical  transfer  of  the  legal  es- 
tate. The  validity  of  the  policy  was  preserved 
by  the  plaintiff's  indorsement  of  consent  upon 
it.  The  defendant,  in  the  sentence  which  we 
have  quoted,  expressly  agreed  that  its  policy 
should  be  subject  to  "indorsements  "  and  "as- 
Bignmenla,"upon  the  plaintiff's  policy,  to  be 
afterward  "assumed  or  adopted  "  by  the  plain- 
tiff.  The  langu^  diosen  was  apt>  to  cover 
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wlint  the  jitoinliff  did,  tiod  fiilly  juptifi^  it. 
The  ricrcndant,  Ihersfore,  canuot  now  ixi  re- 
lieved, from  liability  on  the  groiincJ  that  a 
chan^  in  ownerwliip  whicli  did  not  affect  tlie 
risk  whb  asspDlcd  Id  by  the  plaintiff,  to  pre- 
vent a  fnrffitiire. 

This  C'ciuclusion  iiqt  only  results  from  a 
proper  cnii  hi  ruction  of  the  lan^wgeof  the  par- 
tieA  touching  thissubject,  btit iftconsietent  with 
the  manifcat  purpose  aud  ppiril  of  their  i.on- 
traft.  Tlkti  dtfenfJnnl  agreed  to  aaaiime  half 
the  ri&k  of  the  phiiDiilT  upon  the  buildings  nad 
mACikimty  inStlreil.  Il  v.  as  espresisly  agreed 
that  tlie  plnintifl  Rtinuld  rcUiu.  at  its  own  risk, 
&a  Mjutil  wmouiit  under  Us  own  polit-y.  Bofb 
partif^fl  unriprstood  that  auinauinticc  company, 
to  do  a  wccciwful  busine!*'*.  must  deal  eQuitahiy 
with  its  patrons,  and  hold  Itself  in  readiness  tii 
coHscnt  tu  dmngca  in  ihe  sthiatioti  and  owner- 
ship of  Mubjecis  of  inaurance  which  do  not  af- 
fect the  risk,  and  whidl  lltC  nectftsitios  or  eoo- 
venietic«  nf  policy-holders  recjiiire.  Conlrncts 
for  rcLuauranfc  Jirc  properly  made  with  refer- 
ence to  tlifs  ret'Ogni?:eci  jirinciple.  And  ii 
is  not  immaterial  llial  diacrelionarv  poWi't 
should  be  ^'ivtin  the  nri^nal  undtTwriter,  with 
reference  to  inoililicaliiius  of  1  he  contract  which 
are  conmionly  niiidt:,  atid  which  do  not  rhimge 
its  character.  A  partial  ^;iranly  for  ihe 
piopcr  f xcreiae  of  that  d]i<crelian  may  be  ob- 
tained, as  was  done  in  this  casic,  by  regiiirlTif: 
the  reinsured  company  tocoDlinue  to  carry,  on 
its  own  ficpounf,  u  pn'trt  of  the  risk  rtiinsi'jre<l. 
The  interests  of  alii  pjirlies  maybe  aerved,  and 
their  rifihts  prottictiMl,  by  inhci-tiii^in  the  fon- 
tract  a  liberal  provision,  like  that  in  the  policy 
before  us. 

Courts  of  Xow  York,  and  also  of  Maryland, 
iQ  dcaltnp  with  somewhat  difTc-rent  i[ue»lionn 
under  policies  of  reinsuranec,  have  rrached 
conclusions  not  itntik'O  our  own.  JdcJinon  v. 
St.  P'lnl  F.  (t  .V.  liii.  Co.  9B  N.  124; 
mttdli.E.  tC-  F.lnt.  Co.  v.fW<*if.  41  Md.  59. 

JadgtMut  a£inited. 


John  P.  WOODBURY 
'  v. 
MARBLEHEAD  WATER  CO. 

1.  A  corparatloD  authorixed  to  acqaire 
the  waters  of  a.  C4-rtjiii'i  brook  in  the 
townul'  Marbk^hcad.  and  "'other  water 
Baurc6s,"arul  to  tftke  and  hold  lands 
and  easements  iiecesRa-rv  fur  holding 
and  (•onveying  the  hanie  into  efiid  town, 
or  "other  town  or  city,"  may  purchase 
Water Bourcea  outside  of  said  town. 

3.  StHt  chap.  ItiS,  is  apt  void  for 
want  of  adequate  provieioni^  for  con - 
penBation  to  ownera  of  limda  tok^n 
theretmder. 

8.  A  deacriptioD  hied,  of  \a.n(ls  aou^rht  to 
be  taken  under  the  stattite,  whiph  does 
Dot  vet  out  the  width  of  the  lot,  and 
vn|:?ue  >\A  to  the  toriulni,  is  not  suF 
flciently  accurate. 

4.  The  (ilintf.  within  time,  of  a  second  de- 
Bcriptton  and  plan  of  lande  srni^ht  to  be 
taken,  in  aid  of  the  firiJt.  is  euffifient  if 
it  identiiitiH  the  laud. 

m 


fEtwii  Filed  Jnnu&ry  5. 

ON  report.  BiU  retaittftl  for  tfi 
(/fl  mages. 
This  was  u  hill  in  eiiuity  brou^ 
defendant  from  tnnintjiininfc  Et«  p 
tiff's  land.  The  defendant  lile 
iBtry  of  deeds  of  Bsseic  County, 
dayaof  Ihetime  it  entered  upon  pli 
a  pa^itT,  of  which  the  following  i 

Know  all  men  by  these  pn.fw 
^lurblehead  Water  Company,  i 
duly  orgiimzcd  by  law  under  snti 
of  chap.'  ICS,  1883,  of  (he  AcU  of 
wealth  of  Mtmacbusetla.  does  he 
hold  for  the  uses  of  the  said  Murh 
Company,  for  the  puriiosos  of  iis  i 
the  lot  of  land  in  Lynn,  MuA'^tcl 
ly;  commencing  at  the  soiilherl 
liant  Street,  in  ihe  city  of  J^yn 
apptn  si  mating  the  crest  of  the 
tlitnce  in  a  south  westerly  dfrectii 
crc^tof  said  beach,  through  luni 
Ijeloii^tti  J.  P.  Woodbury  Mad  Ei 
un]i  lo  Beach  Street,  in  >;aid  Lvnn 
i»  for  tin-  puri)ose  of  holding,  pi 
conveying  the  waters  of  tliC  wj 
enid  eor[>oration  throujurh  pipe; 
ground  m  eaid  lande  fortheSii^d  pt 
ing,  prcserviaj^.  and  conveying  tl 
and  id  accord  with  a  Vote  of  th( 
head  Water  Coiupanv,  passed  o: 
of  June.lSas,  of  which  the  folloi 

Voted  tJint  ihe  Marblehead  Wu 
midcr  Aets  1883,  <-hftp.  169.  oi 
Mas.'WRhii.^tt'i.  fin  luite  and  hold 
iiea4:nl:>eil  lot  of  land  in  LyuD, 
ed  and  doscribed  as  follows  ;  w 
the  southerly  line  of  Nabunt  Stn 
of  Lvnn,  nl  a  point  approximatti 
the  fjyno  Ixiacli;  thence  in  a  sjhi 
reptinn  on  the  said  crest  of  said  1 
ianil  Mupi"''^^  "*  Wlong  lo  J, 
and  Edward  HeiTernaD,  to  BtiAcb 
Lynn.  This  taking  ajid  holding 
purpoiKnif  holdingi  pre-serrtng,  i 
the  wal^rg  of  the  WBler  nupply  i 
ration  throuj^h  pipe,^  laid  under , 
landti  for  (lie  .said  purpose  of  hoi 
ing.  and  convt-ying  eatd  watera. 
of  said  vote, 

Atttirt:  W.  B.  Bp 

In  witness  whereof   Llie  Slit 
Water  Company  ha.';  ca-naed  its 
to  he  ben-to  alSxed,  asd  these  T 
xigned  bv  its  preBidenl,  the  1st  d 

iMjirblebead  Water  Com 
By  Tlioa.  Appleton 

After  the  suit  was  lietfun.  def 
another  entry  on  plHiutilT'a  hitidl 
the  n^ghilry  a  n(>w  description  It 
fecLs  of  the  former  one. 

QucaltonH  of  law  arising  wen 
the  COM  side  ration  of  the  vvbrtle  c 

yfpif^rK.  George  O.  5battu4 
Woodbury,  for  plaintiff  : 

liy  the  well-e^tabhshed  prim 
stniction,  the  words  "may  p 
water  sources,"  must  be  limited 
aourrea  witbiu  the  town  of  Mi 
worda    any  other  town  or  citj  ' 
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ited  to  sach  town  or  city  as  can  be  supplied 
from  tboae  sources;  and  the  proceedings  of  the 
defendaots  in  taking  water  in  Swampwottand 
carrylog  it  to  Lynn  and  Kataant  are  unautho^ 

wed. 

If  the  words  "may  purchase  other  water 
KHirces,"  and  supply  ''any  other  town  or  city," 
«re  to  be  taken  literally,  without  regard  to  the 
context  or  other  clauses  in  the  Act,  they  woxild 
aatborize  the  purchase  of  water  sources  any- 
vhere  in  Massachnsetts,  and  the  supplying 
theKfrom  any-  town  or  city  in  the  Common- 
Tealtb.  Such  a  reading  not  only  leads  to  a  re- 
mit which  could  not  have  been  contemplated, 
bat  also  violates  the  ri^e  of  construction,  that 
every  clause  and  word  of  a  statute  shall  be  pre- 
nuned  to  have  been  Intended  to  have  some 
force  and  effect 

Opinion  <if  Juitieet.  38  Rck.  678;  Com.  v. 
XeCavgheg,  9  Qrxy,  296. 

As  the  Act  authorizes  the  town  of  Marble- 
bead  to  purchase,  at  any  time,  the  franchise, 
corporate  property,  and  all  the  rights  and  priv- 
ikgeR  of  this  corporation,  and  to  tax  its  citizens 
to  pay  for  them  and  the  expenses  of  operating 
Ibe  waterworks  (^g  9-12),  it  is  clear  no  such 
liToad  coBsbiicticm  of  these  words  was  contem- 
plated. It  would  be  an  attempt  to  authorize 
the  town  of  Marblehead  to  carry  on  a  private 
water  business  anywhere  in  the  Common- 
wealth, and  entirely  outdde  of  the  town  itself. 
Taxation  for  this  purpose  would  he  tmconstitu- 
tional. 

LoweR  T.  Botton,  111  Mass.  454. 

If  it  were  intended  to  authorize  this  corpo- 
ration to  supply  any  town  or  city  from  any 
water  source,  the  specific  authority  to  supply 
Harbleb'  id,  which  forms  the  principal  sublect- 
maiter  in  the  wording  of  the  Act,  would  he 
saperfluous  and  meaningless. 

Gam.  V.  MeCauJjhey,  supra. 

Tbe  construction  contended  for  by  the  plain- 
tiff is  consonant  with  the  real  intention  of  Uie 
Legislature,  and  the  only  one  by  which  the 
enure  provisions  of  tbr;  Act  can  be  made  useful 
and  i>ertiaent. '  It  is  supported  by  the  general 
policy  of  legislation  in  pari  materia,  and  with 
the  well-settled  principles  of  construction. 

Com.  V.  Gambriage,  30  Pick,  867;  CUaveland 
f .  Norton,  e  Cusb.  880;  JBMroek  t.  Bofbrook, 

1  Pick.  348. 

Hw  authority  is  to  acquire  the  water  of  Put- 
nam's Brook,  in  tbe  town  of  Marblehead,  and 
other  water  sources.  This  case  is  within  the  \ 
rule  that,  when  general  words  follow  particu- 
lar words,  the  meaning  of  the  general  words  is 
to  be  determined  by  the  principle  of  noadtur  a 
toeiit. 

Potter's  Dwar.  Stat.  p.  236;  Bishop,  Written 
L.  ^  245,  246;  Sandiman  v.  Breadt,  7  B.  &  C. 
«8;  People  T.  2iew  York  <Sb  M.  B.  B.  Co.  U  N. 
T.  5<ffi;  v.  BoKton  db  L.  B.  Co.  138  Mass. 

221:  Bex  v.  Whitnaeh.  7  B.  &  C.  596;  Rea.  v. 
Beed,  28  Eng.  L.  &  Eq.  188;  East  Oakland  v. 
SbBMr,  94  U.  8.  265  (84  L.  ed.  126);  Camp- 
fttU  v.  Parie  dkD.  B.  Co.'rna.  611;  Ca^  t. 
Bslmea,  8  B.  &  A.  593. 

Tboae  porUons  of  chap.  168  which  authorize 
the  taking  of  lands  otherwise  than  by  purchase 
are  vdd,  because  adequate  provlnon  is  not 
made  therein  for  compensation  to  the  owner. 
Repayment  is  not  regarded  as  necessary  In 
Xianchtuetts  in  cases  where  provision  fat  se- 

2  Hub. 


curity  is  made  by  an  appropriate  remedy  upon 
an  aoequate  ftuo. 

BaverhiU  Bridge  v.  Countiff  Comra,  108  Mass. 
120,  124;  Thacher  v.  Dartmouth.  Bridge  Go. 
18  Pick.  601,  608;  Conneetieut  Rtver  B.  Co.  v. 
County  Comra.  127  Mass.  60,  68. 

It  is  enough  if  a  mode  of  ascertaining  the 
dainages,andsucb  remedies forobtaininguiem, 
are  provided  that  there  Is  a  reasonable  certainty 
that  they  will  be  paid. 

BriekeU  v.  HaverhiU  Aoueduet  Co.  8  New 
£ne.  Bep.  818. 143  Mass.  894. 

But  the  Act  in  question  does  not  provide 
therefor  with  such  reasonable  certainty  as  is 
required.  There  must  be  reasonable  certainty 
of  recovering  full  compensation. 

Boston  &  X.  B.  Co.  v.  Salem  db  L.  B.  Co.  8 
Gray  1,  87. 

The  defendant  has  not  complied  with  §  S  of 
Chan.  168. 

'rhe  plaintiff  cannot  justi^  the  acts  com- 
plained of  unless,  at  the  time  oi  the  filing  of  this 
bill,  defendant  had  properly  taken  theunds  of 
the  plaintiff. 

Oioter  V.  Botton,  14  Gray,  288,  288.  SeeW'tY- 
eon  V.  Ljpin,  119  Mass.  174;  Warren  v.  Spencer 
Water  Co.  8  New  Eng.  Rep.  111.  148  Mass.  9. 

The  second  entry  of thedefendant  upoaihese 
lands,  and  filing  oi  a  new  description,  as  set  up 
in  the  supplemental  answer,  have  no  bearing 
upon  the  merits  of  the  bill.  Tbe  plaintiff  is  en- 
titled, at  least,  to  a  formal  decree,  and  to  dam- 
ages suffered  before  the  last  entry,  for  wbich 
the  Act  provides  do  remedy. 

Oreely  v.  Bay  SiaU  Brick  Co.  103  Mass.  514; 
Tucker  v.  Howard,  138  Mass.  861. 

Meeert.  J.  P.  Tarley,  Jr^  and  J.  F. 
Wheeler,  for  defendant: 

Adequate  provision  is  made  in  Acts  1888, 
chap.  163,  for  compensation  to  owner. 

Brickett  v.  HnverliiU  Aqueduct  Co.  8  New 
Eng.  Rep.  818, 14-2  Mass.  897. 

The  presumption  is  in  favor  of  the  validity 
of  the  statute. 

Talbot  V.  Hudson,  16  Gray,  433. 

Even  bad  the  defendant  failed  to  comply 
with  g  8  of  said  chap.  168,  the  plataitiff  has  a 
complete  remedy  by  an  action  or  tort  for  ttes- 
pass. 

Kenney  v.  Consumer's  Gas  Co.  2  New  Eng. 
Rep.  816,  143  Mass.  418;  KnUson  v.  Arlington, 
4  New  Eng.  Rep.  840. 144  Mass.  466.  and  cases 
cited. 

Especially  should  plaintiff  be  left  to  this 
remedy  here,  where  the  act  complained  of  con- 
sists in  the  constructiou  of  a  pira-Hne  through 
tbe  land,  which  construction  lias  been  com- 
pleted. 

Deere  v.  Cfuest,  1  M.  &  C.  516;  Lind  v.  I^e  of 
WigJU  Ferry  Co.  7  L.  T.  N.  8.  416. 

'The  public  inconvenience  to  tbe  town  of  Na- 
hant  should  he  considered. 

WWv.  CkaHng  Cross  B.  Co.  83  Beav.  290. 

There  is,  in  chapter  163,  no  limit  to  the  time 
within  which  the  power  to  take  land  by  emi- 
nent domain  must  be  exercised,  and  an  injunc- 
tion should  not  issue  against  the  exercise  of  a 
statute  nlwer.  nor  should  it  issue  when  liable 
to  be  defeated  by  such  exercise.  Some  o^n 
act  is  always  considered  a  taking,  like  diversion 
of  water,  or  entry  upon  land.  Tbe  entry  on 
the  land  is  tbe  taking,  and  the  filing  of  the 
proper  description  isuie^ndUloq 
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neeilful  to  vest  the  lUle  in  the  company.  If  mch 
CoiiJitions  siib«p(|ueat  be  iml  Euirieil  tiill.  lllf 
tiUv.  rKvtwIa  at  lln:  end  of  .sixly  tiavH,  anil  ihc 
ooinpany  is  tlipii  liable  iu  au  itctiiili  of  Ion,  hlit 
of  course  the  inm]  in  thuii  ]mbl«;  lii  h  uuw  cuk- 
iUEj.  tij  Oolrj'  iiuil  liling  of  new  dew-rip;iun. 

J/tw-e  V,  ISmtoH.  H  t'nsb.  374,  Istirthbomu^fi 
V.  Coiiali/  Cinnra.  J  38  .Muss.  *^fj5. 

Ttie  tirst  takiug  of  Iht  iiincl  is  ponijilpte  in  it- 
self, being',  on  iL'i  fsift-,  ix  ilescripUnu  of  tiiinl 
mken  by  tdie  l  utnijuny,  uiidrr  tiuilLorlly  of  vritc 
of  Llii'tcCors,  June  23,   lllwa,  Hhowiog 

ri;^Lt  of  way  for  pipt:  litii',  10  inches  wkle;  it  in 
ilniwii  !0  !i*  Malt  of  Wl  feel  to  1  tufh.  iLiiii  sCi 
shows  Du  its  fiii:L-.  It  sliriws  the  larirl  iti  LynUj 
the  Line  iif  rliviBifmhet-wtTTj  Lynn  luid  Ntiliaut, 
and  LliHl  part  nf  iUc.  pipc-liDe  iti  Nabanl.  It 
ahows  fixed  moniinscnts  in  TiukT  Street,  Nil- 
haul  ytnjel,  and  H{.-atih  Strftei.  nmi,  iii  line  of 
ptfst  ifeiicp.  QDil  bv  nTcrf-nc-e  to  sciik',  may  Ipf 
idtniitSed  utid  jipplieri  to  laud. 

See  W'tri'eii  v.  Sjienrir  Wnffr  CV.  3  New 
Eiiii.  lieii.  Ill,  143  Matiti.  9;  Wif/fin  v.  Lj/n/i, 
ilO  Mttas.  1-74, 

TliL'  defendant  biwl  not,  by  ilafirat  taking,  ex- 
hmiited  its  powerunderchiipler  Hi3,  but  mi^lit 
lesort  to  a  second  tak^^^^^ 

Narthboru'j^h  v,  Cou  nlt^  C"mi'».  138  Miis--^.  3fl7; 
Wtum-ftil  Pnwer  Ok  v.  A^tan,  12i)  ilnss.  3.Vt; 
SiKl^iirff  Mea<ioicx  v,  Midflkf^e  CiTml,  33  Pick. 
53:  St.tmpHV.  limninffhaui,  W.  cfe  S.  V.  R.  Co. 
3  PhilL  flT3. 

The  papt;r  tiled  within  sixty  dayi  of  steond 
tHkia^;  eoniains  sLifHdeut  dc^icriptioa,  in  it»^]f. 
lo  identify  ihe  land  by  relorfhCf  to  a  stone 
miicumeni,  Qod  sLrL-cls,  wbicli  lire  cnouuraeiil^. 
flDd  by  referenL-p  Ion  pluri,  also  duly  Jilfd, 
whicli  shows  phiinly  ihe  bind  taken,  am]  can 
heiipfU  Id  inj  objection. 

Qolmes,  J.,  liclivereii  Ihe  opiniou  cf  the 
court; 

This isa  bill  tacijujty  torewtmin  thedefendiict 
from  mainiainitig  its  pipes  iu  the  plaintiff's. 
Hand,  and  from  enlifnn^  ujion  or  \hv 
wime.  The  tlcfendanl  jusUlli-.s  unrifr  Siat. 
18S3.  chap.  163,  It  has  (xiug-hl  land  iu  Swamp- 
j*fOlt,  has  sunk  wtdls  iJiere  nlxmi  three  miles 
from  the  Marblehufid  bLumdary,  and  haa  luid 
pipL-J  from  ihi.'m  in  Lynn,  in  an  opposite  dirpo- 
tiou  from  ^larbkbpad,  through  the  plaintiff's 
lund. 

The  pl.aitiiifT'B  first  pontention  in  thai  tbp  de- 
(cndiint  is  not  authorized  to  purchase  water 
flOu«n;s  outisidc-  ibi?  inwn  of  Marblehi'sd.  argu- 
ing fnnii  ihc  name  givcD  li>  the  defendant; 
frnm  the  siH-daJ  power  in  ^  2,  to  Iflke  the 
wfltors  of  Piitnara'fi  Brook  In  ihat  lown,  preu-d- 
lag  the  (jeneral  wnrds  used;  from  Ihe  power 
given  10  Marblehcftd  in  piircliuse  fmndilftt', 
rtc;  from  xhfi  millmiteil  extent  of  thi-  powers 
conferreii  upim  any  otbiT  c-omtrucUon;  and 
from  the  general  seopt-  of  tlie  Act.  We  certain- 
ly arc;  much  imprfssed  with  the  force  of  these 
coQftideratinna,  bul  we  ciintiot  e**capc'  from  the 
plain  e'fTcct  of  the  liiuguage  used, 

The  llrsi  3L-c{ion  creates  a  corporation  "for 
the  purpose  of  fumiahin^i  the  inhjibil ants  of  the 
town  iif  Marblebead,  or  imv  Other  t-OWil  Of 
city,  with  water." 

Hv  ^  1  the  corporation  may  take  "  the  water 
of  'Putnam's  Brook.'  so  called,  in  the  town  of 
Marblehpad,  and  the  waler-righta  '  connected 
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therewith;  and  may  punhase 
Htilircfs;'"  and  may  (alie  and  hold 
caj^'Uieuts  n[^ces.Hary  for  holding  & 
nuidi  ttflLer,  alji!  for  conveying  t 
^id  lown,  "or  otber  lown  or  ci 
catiisirMfi  and  lay  dowd  pipe*,  e 
over  "anj"  landfl,"  etc.,  "or  pub! 
\vjiy«,  and  alitiijf  iitiyarcli«ays,"'< 
der  the  dircclioh  of  the  board  oJ 
thi'  toftu,  orihc  mayor  and  iildi 
city  III  which  any  such  ways  are 
caier  tipoiiand  di<^  up  any  sucL 
See  iStal.  lH8ti.  chap.  &43. 

In  ^3  is  thc^  Usual  provision  that 
ilays after  Ihctaking'of  any  InndsT 
water  riglit^.  wuier  soureea.  or 
aforesaid,  otherwise  than  t»y  p' 
cor]ioratron  shall  "tile  andcTiuN; 
in  the  rugistry  of  dee<ls  for  the  \ 
wbicb  such  lundf  or  other  proper 
a  descripiiou  thereof,"  eic. 

Ry  ^  ft  the  corporation  ma.; 
coniracLs  \'.ilh  Marblchead,  "or  a 
or  citv,  »  *■  *  or  wilh  any  indi' 
ponitlou,  to  supply  water."  etc. 

Finally,  hy  i..  IS,  '"■The  cnnotyt 
for  the  couuly  within  wliieh  any 
or  water  rights  tak[;n  under  this 
ted,"  , -.hall  reQuirc 'security  fort 
application  of  the  owner.  It  t4ce 
if  we  shaiild  say  ihat  the  defend 
take  water  is  confined  to  the  Wa 
head,  we  should  Ife  yielding  lo  o 
thegeope  of  the  pnwerF  COofom** 
coifslmiog  words  according  to  I 
and  plain  meaning. 

The  plaintiff  ueXt  objects  tlial 
provision  is  made  for  couipeQ 
owner  nf  lauds  ttikefl  Olberwiw 
cluise.  Btii  IS,  to  which  we  1 
makes  substaiitiallv  the  sauiie  prf 
madt\  iu  respect  of  railroadn,  h 
chap.  113,  ta  UT,  the  sufticieMcy  ■ 
believe,  has  never  been  doubled. 
Rirt}'  R.  K.  Ontntjf  fVjnrfl,  127 
Abfjotl  V.  X.  Y.  d-  ^'.  E.  H.  G:i 

Although  the  injunciion  pro 
^  1114  is  not  mentioned,  doubtles"! 
granted  if  the  def<?odaTii  uiiderLo 
land  contrarv  to  the  tenns  of  lh< 
fit  V.  nart^rhni  A^ti^iict  Co.3  N 
818,  143  MaAS.  394. 

We  agree  with  the  plalnitfT,  Ih; 
scription  tiled  was  not  "  ssifflcit 
for  tdeatification,"  an  reriulri-d  by 
V,  Liinn.  119  Mass.  1T4;  Vl-Wrr 
WaUr  Co.  3  New  Eng.  Rep.  111. 

The  vote  ti>  take  "the  fidlow 
lot  of  land  in  Lynn."  which  IIt 
scription  incorporates,  and  to  wl 
Miljuefpieally  filed  within  the  sisi 
does  not  wit  out  tlie  width  ot  II 
vatrue  »a  to  the  termini.  A  pari 
tiffs  land^  too,  is  In  Nahiint.  Tl 
scription  if  erjuaJl^  va^ue.  The  I 
to  he  ui^ed  cither  lu  aid  of  the  in^ 
an  indi'pcndeut  dtvicHptitm,  apiii 
nbjectioDfl,  only  cures  tlic  latter 
yotf.  if  it  can  be  Cured. 

But,  since  the  bringing  of  the  I 
been  a  new  Vote,  a  ucw  otifiy,  ai 
scription  filed,  accurate  in  ilwlf, 
to  an  accurate  pl&u.   The  onl; 
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vUh  tbisdescriptioD  is  that  it  does  not  set  forth 
tbe  names  of  the  owners.  But  it  ideotifies 
Aelaod,  vbich  is  aUtbat  the  statute  or  justice 
to  the  owners  requires.  It  was  uot  ar^cd  for 
the  pliUDtiff  that  the  power  to  take  could  not 
be  exercised  ,from  time  to  time,  or  that  it  was 
exbausted  as  to  this  particular  land  by  an  inef- 
fectual attempt  to  exercise  it.  See  Sudbury 
Mtadmta  t.  MidcOeaex  Canal,  28  Pick.  86,  62; 
t^atjm  T.  Birmingham,  W.  A  8.  V.  B.  Go. 
SPlxill.  678. 

U  follows  that  no  injunction  can  be  fn^nted. 
Bui  whether  or  not  the  plaintiff  would  have 
obiiined  an  injunction  on  the  merits  of  his  case 
«.«it  stood  at  the  lime  when  the  bill  was  died, 
be  must  be  taken  to  have  bad  a  case  within 
tbe  equitable  jurisdiction  of  the  court,  in  the 
•hBHioe  of  a  demurrer,  and  for  damages  as  uu 
ioddeat  of  the  cause,  until  after  the  ori^nal 
pleadines  were  complete.  Vreely  y.  Bap  State 
Brifk  Co.  103  Mass.  514;  Wintlew  v.  myton, 
113  Mass.  411. 

The  bill,  therefore,  may  be  retained  for  the 
»«sstnent  of  damages,  if  any,  in  respect  of 
the  entry  before  the  lawful  taking,  if  it  be 
deeired.  See.  further,  Milkman  v. 
103  Mass,  m 

Oriavd  aeeordinffty. 


Emma  F.  CLEAVES 

V. 

PIGEON  HILL  ORAKITE  CO. 

In  an  action  for  injury  to  the  plaintiff 
whfle   eroMiD^  a  txmmway  tntck, 

where  there  was  evidence  that  it  was  un- 
usual for  cars  to  Dase  at  that  hour,  and 
that  the  plaintiff  had  no  re&son  to  ex- 
pect one;  and  the  proof  was  that  she 
was  lookingin  the  direction  from  which 
tbe  car  waa  coming;  and  there  was  no 
eridencse  that  tbe  car  could  be  seen  by 
her  until  she  herself  came  npon  tbe 
track;  while  there  was  evidence  tliat 
herhorae  could  be  seen  from  the  car  be- 
fore she  or  her  carriage  reached  the  track ; 
and,  as  the  car  was  moving  slowly  and 
was  easily  controlled,  in  these  re* 
Kpeets  resembling  an  ordinary  carriage 
mare  than  a  locomotive  engine,  the 
plaintiff  bad  a  right  to  eatpect  that 
Uu»e  in  its  etmtrol  would  do  some- 
thing towards  avoiding  a  collision; 
and,  while  that  would  not  justify  the 
plaintifT  in  putting'  herself  in  a  danger- 
ous poeitioti,  if  she  had  seen  the  car  and 
attempted  of  choice  to  pass  before  it,  it 
uiight  be  an  element  in  determining 
whethw  a  certain  position  wonld  be  dan- 
gerous; and  it  would  be  a  question  for 
the  jury  whether  the  act  was  negli* 
B«it  in  making  a  slight  miscalcula- 
tion which  couJd  be  remedied  by  proper 
touiagMnent  of  tbe  car. 

(Eaei  Filed  Janusiy  6,  ISSS.) 

0 If  defendant's  exceptions.  Overruled. 
This  was  an  action  of  tort  to  recover  for 
jnjiuies  received  by  the  plaintiff  while  passing 
in  a  carriage  over  a  private  way  leading 


another  private  way  to  tbe  plaintiff's  premises, 
and  claimed  to  have  been  received  by  reason  of 
neprligence  of  defendant's  servants  in  running 

a  car  over  its  tramway,  which  crosses  said  pri- 
vate way. 

Verdict  for  plaintiff,  and  defendant  alleged 
exceptions. 

Further  facts  appear  in  the  opinion. 

Memn.  N.  Horse  and  C.  Bewail,  for  de- 
fendant: 

There  is  no  conflicting  or  irreconcilable  tes- 
timony in  the  plaintiffs  case.  As  stated  by  the 
plaintiff's  witnesses,  the  evidence  does  not  dis- 
close either  due  care,  or  the  want  of  it,  on  hei- 
part. '  Upon  this  point  this  case  does  not  differ 
from  that  of  lliiieldey  v.  Cape  Cod  B.  (h.  120 
Mass.  257. 

The  court  has  laid  doiM  tbe  rule,  in  this 
class  of  cases,  that  where  the  whole  evidence 
of  the  plaintiff  does  not  tend  to  show  due  care, 
tbe  plaintiff  cannot  recover. 

Wilson  V.  Charleatoan,  8  Allen,  187;  Todd  v. 
Old  Colony  A  F.  R.Ii.  Co.  3  A-MeD,  21;  Gahor 
gan  v.  Botton  &L.  B.  Co.  1  Allen,  187;  Lucat 
V.  Nm  Bedf&rd  A  T.  B.  Co.  6  Gray,  64. 

The  Gjuestion  of  due  care,  where  there  is  no 
coniiictmg  teBtimony,  is  primarily  to  be  deter- 
mined by  tbe  court  on  the  plaintiff's  case.  In 
the  case  of  Taylor  v.  Carets  Mfg.  Co.  1  New 
Eng.  Rep.  210,  140  Mass.  150,  tbe  court  took 
the  uncontradicted  teetimouy  of  the  plaintiff, 
and  determined,  as  matter  of  law,  that  there 
was  no  due  care,  although  the  jury  bad  found 
for  the  olaintiS. 

Craft*  V.  Thtton,  109  Mass.  519. 

A  verdict  for  a  party,  bound  by  the  nature 
of  his  action  to  maintain  one  proposition  against 
another,  is  necessarily  wrong,  if  all  the  evi- 
dence upon  which  it  is  renderm  tends  equally 
to  support  either  proposition, — that  is,  if  the  evi- 
dence is  equally  consistent  with  due  care  or 
negligence. 

OtafU  V,  Boafon,  Kupra. 

Tbe  plaintiff  takes  the  burden  to  prove  af- 
firmatively due  care,  and  it  is  not  enough  to 
say  that  nothing  appears  to  the  contrary. 

Smith  V.  Wegtfield  Pint  Hat.  Bank,  99  Mass. 
605. 

In  many  cases  it  has  been  held,  the  plaintiff 
having  the  burden,  as  matter  of  kw,  on  undis- 
puted facts,  that  tbe  burden  bad  not  been  sus- 
tained, where  the  same  facts  when  applied  to 
the  negligence  of  the  defendants  would  ordina- 
rily be  a  question  for  the  jury. 

Aigen  v.  Boston  <&  M.  R.  Co.  182  Mass.  436. 
citing  irtKtam«v.  Qrealy,  112  Mjiss.  79. 

The  cases  do  uot  find  that  there  should  be 
absolutely  no  evidence  of  due  care;  but,  as  tbe 
court  says  in  Beed  v.  Jkerfdd,  8  Allen,  624, 
"where  tbe  whole  evidence  introduced  by  the 
plaiatift,  if  believed  by  the  juiy,  is  so  insuffi- 
cient to  supporta  verdict  tliat  the  court  would 
not  permit  one  to  stand,  it  is  the  duty  of  the 
court  to  instruct  the  jury,  as  matter  of  law, 
that  there  is  not  suiflcient  evidence  to  warrant 
a  verdict  for  tbo  plaintiff." 

Oatett  V.  Sfanehe^  dk  L.  B.  Go.  16  Gray, 
501;  Oilman  v.  Ueerfleld,  15  Gray,  577. 

In  the  case  of  Fox  v.  Saekett,  10  Allen,  585, 
there  was  direct  evidence  of  due  cnre,  testified 
to  by  the  plaintiff. 

In  Toomey  v.  London  B.  d  8.  C.  B.  Co.  8  C. 
B.  N.  S.  146,  it  Is  said  that  a  mere  acmtilla  of 
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evidence  fa  not  sutadent  to  authorize  a  judge 
to  submit  the  question  of  tbe  defendant's  negTi- 
gence  to  a  jury;  but  there  must  be  evidence 
upon  which  a  jury  may  reasonably  and  prop- 
erly infer  that  tbere  was  negligence  on  bis  part. 
The  same  rule  is  laid  down  in  Denny  y.  Wil- 
liavii,  5  Allen,  1,  and  quoted  in  Butterfield  v. 
Weatem  B.  Co.  10  Allen,  533. 

From  the  facts  that  do  appear,  It  would  seem 
hard  to  draw  any  other  inference  than  that  plain- 
tiff' was  guilty  of  contributory  negligence,  iDas- 
much  as  she  drove  deliberately,  "at  a  good 
trot,"  on  to  the  crossing,  in  front  of  a  car  coming 
at  about  the  speed  that  a  man  could  walk,  mak- 
ing a  DOise  that  could  he  distinctly  heard  200 
feet  away,  and  so  near  to  her  that  it  struck  the 
rear  wheel  of  the  carri^e  as  ^e  passed  over. 

TuUy  T.  Fitehburg  E.  Co.  184  Mass.  ASSQ; 
Wheelright  v.  Botton  A.  B.  Co.  135  Mass. 
326. 

If  plaintiff  could  have  testified  as  to  what  took 

Elace  immediately  before  the  accident,ahe  miglit 
ave  shown  some  excuse  for  her  conduct,  and 
with  all  the  circumstances  before  the  court  there 
might  have  been  a  question  for  the  jury  on  tbe 
issue  of  due  care.  That  she  could  not  so  testify 
iaher  miBforttme,andtbeca8e  falls  within  tbe 
jJrinciple  of — 

BinekUy  v.  Cape  Cod  R.  Co.  120  Mass.  257; 
Orqrt*  T.  Boston,  109  Mass.  619;  Cotton  v.  Wood, 
98  E.  C.  L.  568;  S.  C,  8  C.  B.  N.  8.  568. 

The  only  reasonable  interpretation  of  the 
plaintiff's  conduct  iu  the  case  at  bar  is  that  she 
was  guilty  of  the  same  sort  of  heedlessness  in 
going  upon  (he  crossing  as  the  plaintiffs  in  the 
cases  of  Oilman  v.  DeerflHd,  15  Gray,  677,  and 
Datit  V.  Dudley,  4  Allen,  558. 

Messrs.  "EL  P.  BCoalton  and  H,  N. 
Woods,  for  plaintiff : 

If  this  crossing  was  less  dangerous  than 
an  ordinary  railroad  crossing,  the  degree  of 
care  required  of  a  person  approaching  a  rail- 
road crossing  dctes  not  afford  a  proper  test  of 
the  care  which  was  demanded  oi  her  at  this 
place. 

ShapUigh  v.  Wyman,  184  Mass.  118. 

There  was  evidence  that  she  wan  exercisiag 
care,  and  looking  toward  the  place  from  which 
defendant's  car  was  approaching,  as  she  came 
near  the  crossing;  and  it  was  rightfully  sub- 
mitted to  the  jury  whether  she  was  in  the  ex- 
ercise of  reasonabfe  and  proper  care  under  the 
circumstances. 

FUteJier  v.  Boston  &  M.  It.  Co.  1  Allen,  9; 
Cunningham  v.  Hall,  4  Allen,  268;  Caynor  v. 
Old  Colony  &      R.  Co.  100  Mass.  208,  212. 

It  cannot  be  maintained  that,  because  it  does 
not  appear  offlnnatively  that  plaintiff  looked 
up  the  defendant's  tramway  at  tbe  moment 
of  passing  over  the  crossing,  she  wa^  negli- 
gent. 

8o7iitr  V.  Boston  A  A.  B.  Go.  1  New  Eng. 
Rep.  498,  141  Mass.  10;  Olutffix  v,  Boston  A  L. 
R.  Co.  104  Mass.  115. 

Her  attention,  with  due  regard  to  her  own 
safety,  may  have  properly  been  turned  for  the 
instant  to  tbe  direction  tbe  horse  was  travel- 
ing, or  to  tbe  horse,  or  to  the  tramway  In  ftont 
of  her. 

Mayo  V.  Botton  <£  J/.  R.  Co.  104  Mass.  187; 
French  v.  Tavnton  Branch  R.  Co,  116  Mass. 
540;  Whedock  t.  Bo^n  AA.R.C0. 105  Mass. 
208. 
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Upon  tbe  question  of  tbe  deCc 
geoce,  there  waa  evidence,  wbicl 
petent  to  submit  to  the  jury,  up<: 
following  propositions: 

1.  Thatthecin  nMs  not  |.'i\iiK:rl 
and  did  not  \i»\f  \ttni^:-t  atid  sy 
ances  to  control  it,  -mA  tlict'k  iU 

Bradley  v.  J-  M  U.  Co 

2.  That  the  mua  in  charge  o 
careless  in  its  nwnagwpwit. 

3.  That  the  dermdanl  provide 
of  the  approiirli  of  irt?  nir^:  nntl 
provide  any  ivjiiinuL'.  i.'i[tn,T  finri 
a  flannan  at  Llk^  <  ni--iiiH:  iiuiv  ■v 
found  by  thejin  ^  xi  ib-ivr  iitt  n  i  s 
gent,  when  the  t^or  wu.ii  nm  in 
after  usual  working  honm. 

LinHetd  v.  OM  Dolortjf  it  Cb.  I 
Norton  v.  EaaU  ru  It.  Oo.  118  Mia 

4.  Thatthe  Binu-tiire  acroBB-lb 
was  not  kept  aitii  rii;iintsiaedbj 
in  such  a  mBnnix      to  be 
rightfully  usin^'  111''  way, 

Doarie  v.  Bn^  -  •     12  Man. 
Pond,  15  Gray,  '^l. 

The  questiODB  ^  ^  xmlct  tM»( 
find  de^dailt  d«p«Bddi  upoa  y 
erations  and  cirt'iiiii'tancftH,  and  s 
of  fact  for  the  iiirv. 

Com.  V.  Fiteftburff  R.  Co.  1ft  A 
liama  t,  ffratfy,  li»  MMib  79- 

W.  Aliens fcr>«d9UvQWi:tlH(l 

court ; 

There  was  evidenw  that  tbt 
driving  ata  moderate  trot,  and  I3hi 
ant's  car  was  p^t^iiij?  nbout  as  ti^ 
dinarily  walb(«:  ihat  ihe  car  wi 
gravity  only,  iiTut  cuuld  be  st< 
brakes  in  goin|:  !i  iH>iiJUi'c  af  ftvt 
iug  to  the  evidt'ucL'  lor  liiy  defeni 
to  fifteen  feet,  m-cordiug  to  the 
the  plaintiff;  thai  ilie  plaintiff^  I: 
riage  had  croast'ii  the  track  in  fn 
proaching  car,  r.o  far  thiti  the  hi 
struck  by  the  r  nr  in  such  a  ma 
carriage  was  m-l  iircvi-mnl  inm 
twenty  or  twiDii -live  feet  io  thi 
the  plaintiff  wiis  Oirowo  out.  ' 
well  have  found  that  the  speed  q 
not  slackened!  The  brakeman 
testified  that  6e  saw  tbe  plalnliff** 
as  it  appeared  nv^'iii  t1ii?  tmrb.  titi 
was  then  rixtv  Iwt  from  tiif 
be  turned  the  fir^iki-  U\  slucktn  ili 
car,  and  that  Itic  <.-iir  ai  lui  Hil 
twenty-five  feet  of  ilie  plain  [iff'si  a 
eial  witnesses  tratify  thit  tbey  i 
the  crossing,  and  before  itrascm 
testified  Uiat  there  was  any  4h» 
speed.  One  said  that  be  saw  ti 
and  did  not  doSjcc  that  be  did  wi 
jury  may  well  bjivi^  fnund  that  tb 
car  was  not  cliti'lii.-'i,  :a!id  that. if 
been  applied  ■wlitn  tlic  f  liiiiitiff 
went  upon  the  ^nick,  in  sight  o 
upon  the  car,  the  colUsiioD  wCM 
prevented:  and  fluit.  wh^fiwUM 
without  the  ktowledge  of  ^»  ' 
whether  be  failed  in  lita  lunlm 
to  it,  it  was  caiis<Nl  by  hi?  uprHio 

The  plaintilT,  iicronii](^  ii-  ihc 
so  injured  that  she  Lad  tto  rtcalJc 
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biDg  connected  with  the  accident,  and  could 
lot  ghre  testimony  as  to  her  caw  at  the  Ume. 
;t  vaa  In  evidence  Oiat  she  waa  accoatomed  al- 
Boet  daily  to  drive  overlbte  crossing.  Several 
ritxkenes  who  saw  her  before  she  reached  the 
Toesing  testified  to  the  manner  in  which  she 
rasdriviD^.  Four  witnesses  testified  that  they 
■w  the  plaintiff  drive  over  the  crosainc.  They 
lescribed  her  manner  of  driving  as  fully  as  the 
arties  asked  tbem  to,  and  it  was  for  the  jury 
0  ay  whether  she  was  driving  in  an  ordinary 
ray  and  with  ordinary  care,  unless  some  fact 
ippeared  which  showed,  as  matter  of  law,  that 
he  was  negligent.  Cnleas  there  was  some 
nch  fact,  tbeqnestionwasplainly  for  tbe  jury. 

Three  of  these  witnesses  testified  that,  when 
he  plaintiff  drove  over  tbe  crossing,  tbe  car 
ras  twenty-fiTe  or  thirty  feet  from  her,  and 
heir  tesdmony  alme  would  justify  no  infer- 
vce  but  that  she  waa  in  the  exercise  of  ordi- 
laiy  care.  It  1b  true  that  the  jury  found  tbat 
Itese  witnesses  werewrnng  as  to  the  position 
if  the  car,  but  they  were  called  by  tbe  defend- 
int,  and  they  did  not  testify  to  anything  in  the 
plaintiff,  inconsistent  with  tjrdinary  care.  Tbe 
ottter  witness,  tbe  only  one  of  the  four  called 
\n  tbe  plaintifl.  also  testified  to  a  fact  which 
the  jiii7  found  to  be  true,  and  which  the  de- 
fendant claims  was,  in  law,  negligence,  and 
took  the  question  of  due  care  from  tbe  jury, — 
[hut  the  car  struck  tbe  hind  wheel  of  tbe  plain- 
tiff's carriage.  However  strong  evidence  of 
Diligence  in  the  plaintiff  this  may  have  been, 
it  d^ly  was  not  conclusive.  Even  in  the  case 
of  a  steam  railway,  the  fact  of  a  <wUision  at  a 
crraaing,  between  the  engine  and  a  traveler, 
hss  never  been  deemed  conclusive  evidence 
tbat  the  traveler  was  wanting  in  due  care. 
8te  T.  Neic  York  <fc  N.  B.  R.  Co.  137 

Mass.  238.  Tbtre  was  evidence  tbat  it  was  un- 
DHia]  for  caiB  to  pass  at  tbat  hour,  and  that 
tte  plaintiff  bad  no  reason  to  expect  one;  there 
was  evidence  thM  the  plaintifl  was  looking  in 
tbe  direction  from  which  the  car  was  commg: 
there  was  no  evidence  tbat  tbe  car  could  tie 
a«D  by  her  until  she  herself  came  upon  tbe 
track,  while  there  was  evidence  thai  her  horse 
could  be  seen  from  the  car  before  she  or  her 
carriage  reached  the  track;  and  if  ^be  had  seen 
tbe  car,  and  attempted,  of  choice,  to  pass  be- 
fore it,  it  would  be  a  Question  for  the  jury , 
vbether  the  act  was  negligent.  The  car  was 
moriug  slowly,  and  was  e^ily  controlled, — in 
these  respects  resembling  an  ordinary  carriage 
more  than  a  locomotive  engine.  Tbe  plaintiff 
bad  a  right  to  expect  that  it  would  do  eome- 
tbing  towards  avoiding  a  collision;  and,  while 
ibat  would  not  justify  the  plaintiff  in  putting 
beisdf  in  a  dangerous  position,  it  might  be  an 
element  in  detenninlog  whether  a  certain  po- 
rtion would  be  dangerous,  just  as  the  fact  that 
a  horse  is  under  its  driver's  control  i»  an 
element  in  determining  whether  it  is  danger- 
ous to  pass  in  front  of  it.  A  driver  who,  at  a 
crosong  of  streets,  sees  tbat  he  apparently  can 
{:o  safely  before  a  horse  and  carriage  approach- 
inz  on  a  cross-street,  is  not,  as  matter  of  law, 
obliged  to  «top  and  wait  for  the  otlier  to  pass. 
Unless  be  is  certain  that  he  has  made  no  mis- 
take in  his  estimate  of  speed  and  distance,  he 
may  have  a  right  to  pass  in  front,  and  to  aa- 
mme  tbat.  If  necessaiy,  the  speed  of  the  other 
will  be  checked.   So  in  thia  case,  the  fact  that 
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the  speed  of  the  car  could  be  checked  if  there 
should  prove  to  be  danger  that  it  would  run 
into  the  plaintiff's  carriage  was  a  fact  proper 
to  be  considered  by  tbe  jurv  in  determining 
whether  tbe  plaintifl  was  negligent  In  making 
a  slight  miscalculation,  wbicb  could  be  rem- 
edied by  proper  management  of  the  car. 

We  think  that  the  question  whether  tbe 
plaintiff  was  in  tbe  exercise  of  due  cai-e  was 
for  the  jury,  and  tbat  tbe  rulings  excepted  to 
were  correct. 

Bee^aiona  omruled. 


Inhabitants  of  SOUTH  SCITUATE 
Inhabitants  of  ST0U6HT0N. 

1.  Estoppel  from  denying  the  legal  settle- 
ment of  a  pauper,  which  may  arise 
against  a  town  on  notice  to  remove  pau- 

fter  to  itself,  is  limited  to  an  action 
hereon  between  tbe  towns  giving  and 
receiving  notice,  and  does  not  apply  In 
eaae  of  obedience  thereto. 
8.  Hie  acts  of  o^ermere  of  a  town.  In  re- 
moving a  pauper  thereto,  are  Incompe- 
tent as  admissions  on  the  part  of  the 
town;  they  are  tbe  acts  of  public  officers, 
and  bind  the  town  by  authority  of  law, 
and  not  by  authority  of  the  town. 
8.  Acts  of  public  ofBcers,  not  required  by 
law  to  be  recorded,  are  inadmissible 
OS  secondary  evidence  in  absence  of  the 
record. 

(Plymouth—r— Filed  Jaouair  8, 18B8..) 

ON  report.  Judgment  for  defendant. 
This  was  an  action  of  contract  brought  by 
the  plaintiff  town  to  recover  for  the  support  and 
funeral  expenses  of  one  Mary  A.  Talbot,  who 
fell  into  distress  in  the  plaintiff  town,  and  was 
by  it  supporied  until  her  death,  and  was  then 
by  it  buried.  It  was  admitted  at  tbe  trial  In 
the  Superior  Court  for  Plymouth  County,  before 
Brighara,  Ch.  J.,  tbat  said  pauper  did  fall  into 
distress,  as  was  alleged  in  tbe  declaration  and, 
as  therein  alleged,  was  aided  by  the  plaintiff 
town;  that  due  and  legal  notice,  as  required  by 
statute,  was  given  said  defendant  town,  and 
that  a  denial  of  the  settlement  of  said  pauper 
in  said  defeadant  town  was  reasonably  returned; 
and  that  said  pauper  was  never  removed  from 
said  plaintiff  town.  It  was  also  agreed  that 
said  pauper  was  the  daughter  of  Charles  Crom- 
well, who  bad  a  settlement  in  the  town  of  North 
Bridgewater,  now  the  city  of  Brockton.  It 
appeared  in  evidence,  by  the  records  of  said 
city,  tbat  said  pauper  was  married  May  6, 1851, 
to  one  Granville  Talbot;  that  the  ceremony  was 
performed  by  one  George  Clark,  a  justice  of  the 
peace;  that  said  Clark  was  one  of  tbe  select- 
men of  said  Brockton  (then  North  Bridge- 
water);  and  that  the  selectmen  acted  as  over- 
seers of  tiie  poor,  there  having  been  that  year  oo 
overseers  elected.  Said  plaintiff's  counsel 
claimed  that  this  marriage  was  performed  for 
the  purpose  of  changing  tbe  settlement  of  sabl 
pauper  from  North  Bridgewater  to  Stougbton. 
It  also  appeared  In  evidence  that,  within  two 
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Tvecjks  (iftcr  Haid  inarriiipe,  snicl  Noilli  Briti^- 
■wiiier,  by  iw  overseers.  Jiotitict!  sai'J  Stoug^ljtbn 
that  Bail!  paijper,  iiud  lirr  Iw'm  cbildreti.  jiiJit 
born.  wi  n',  in  mkl  Xortli  nriiigewmer.  alltginjf 
lliQt  their  scttU'iiieat  Was  in  suit]  SlougbUiti, 
Bnd.  rcqiteiitiD;!;  Iheir  rt'inaval  on  tLe  payment 
of  tbe  E'xpetlisi'K  of  llicir  support.  It  was  ad- 
mittt.-(i  thfLi  B^\\l^  pLiu[wr  m<\  htir  Iwiii  children 
were  removed  by  the?  oVeraeLTs  of  tlie  piKir  of 
mid  Stougbltin  to  llie  alnishouiie  tlierem,  and 
Uiere  niiiihiHiiitid  for  ilireo  truuntha,  ai  and 
tliEl  isiLiil  Stoti^LiluQ  paid  Ihv  liilU  pri'SL-uted  hy 
sairl  Nintli  nriilt'c*wtit<'r  U>r  the  niippnrt  mf  sjiid 
pjiupiT  pri'ViouH  to  her  remcviil  tii  ayid  Slougli- 
too;  Jiiiil  at  viirioiifl  limes,  diiriiig  the.  tqrm  of 
eleven  years  or  nifin'  iben  aricr,  fiupporlud  \n 
ilff  alm&hnusp  ime'tf  tlii?  i  Lildreo  of  said  pau- 
per. It  wus  shown  that  in  lafll  said  Xorlii 
Hri(!gew:aler  notiiieil  said  defeiidaiit  tqwu  ttiat 
&iud  pauiier's  duufrhttr  AHicy  wan  iu  diatrcws, 
Hufl  thai,  ilt  pMirsuaiiCG  of  said  uolice,  Kaid  Alice 
was  removed  lo  said  yiniiirhlon'ES  aljnshousc. 
and  theft'  for  a  wlille  siippnrti'd,  T}ieri(;  was 
ao  cvideoce  Ihat  any  deoii^l  of  scttie-meEit  was 
ev'<!r  Bent  LtJ  J«iid  StfiufilitoD  tn  either  nf  snid 
noticea  scat  as  iiEorcnaid  by  said  Nurtli  Bridge- 
Wali-r.  It  Wa*^  admitted  tiiar.  all  llie  records  of 
said  StouphloH,  in  any  way  reialitJ]?  to  tin;  t^iiid 
pjiuper  in  IS^tl  or  ha<l  been  lolall.y  de- 

Hlroyu'dliy  fire  before  Ihe  triid.  L'|miii  ihrsc  fnrta 
the  plilintifT  re.-^tod;  tlie  jury,  by  order  of  ibe 
court,  returned  a  vcniicl  fortlie  (j[>feudaal,  and 
Ihc  preaiding  judge  reixil-led  Ibe  cflae  to  tho  su- 
preme judicial  court. 

Mmrir.  Simmona  &  Pratt,  for  phlinliffs: 

Upon  llie  evidence,  Ihe  pauper's  settleirent 
was  prima  facie  Id  Nortli  Brldgewater,  now 
Brockton. 

Pub.  Bljal.  ehap,  rt:^  g  1,  cl.  3. 

It.  was  Hhown  thst  she  was  mftrricd  to  one 
TalJiol.  under  pectdiar  circuTU Stances,  tiy  tbe 
r«ry  olBccRiwlioflt;  inlerpfil  itivfis  to  lis  herael- 
llcraent  upon  a  neigbboring  ttiwn.  No  evijetice 
of  hi!iBf;lth;mcni  WHaoJTored;  but  it  waa  shown 
that  Jiftenvard  Said  pnajju.'r'a  minor  cJliiJd,  wtio 
miiat  have  taken  ht^r  father's  (and  lience  her 
niotlier's)  Settlement  (Pub.  Stat.  ednp.  S3,  ^  I, 
cl.  2),  wna  removed  to  and  Mipptfrted  by  Stough- 
tOn,  lifter  tiotiee  from  North  Btidnewoter. 
These  fiicts  cnnstiiuli'' uti  pstoppel  upon  these 
defcadautaiii^ii^^aiDnt  North  Bridge  water. 

Pub.  Stat,  elmp.  84,  SB. 

The  records  being  burned,  and  all  public  of- 
ficers beinfj- presumed  loaetiu  accorrilniK-e  with 
law  and  wirfdti  tbe  HCtipe  of  Ibeir  authority,  it 
la  presumed  tbut  these  recurdu,  eapecially  those 
kept  by  tbe  nvcrm'rs,  under  Pub.  Slat,  rhap, 
21,  §  T2,  would  disclose  faols  i"miborif.iDi>  and 

J'ustifying  theaclai.f  tbe  overseers  in  what  they 
lid,  anil  the  ucIh  are  thus  admit^-^ible  as  .'^■eoit- 
^ary  eviiienreof  lhcconteDt»i  of  the  bcxiks. 

htink  of  U.  S.  V.  Damtridffe,  M  U.  S.  13 
Wheat.  6»,  70  (ft  L.  ed.  .1.14).  opioion  of  Mr. 
Jiittiee  Story;  Giirtit  v.  lltm'ck,  14  Cal.  117; 
libdl  V.  Net/!  JVA  tf  ^\  n.  a.  O.  35  Cono. 
Sr>6:  1  Greenl.  Ev,  ^  4(J:  lliU  v.  Ilfitvimn,  11 
Ir.  C.  L.  fi22;  Taylor,  Ev.  Sfh  ed.  200. 

It  notlo  he  presumed,  in  Ilia  absencp  of 
eTidcoce,  that  public  officers  would  iiuvc  com- 
mitted a  crirae.aa  the  ovcrsefsrscif  North  Bridce- 
watcr  would  Imredone,  Lad  tbey  removed  this 
pauper  to  a  towu  where  she  was  not  legally 
settled. 
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Pub.  Slat,  cbnp-  64,  §  31:  St'i 
11  Ir.  C.  L.  {>3a, 

.^ft.  OsciLr  A.  Ha.FdenT  foi 
The  liabdity  sought  to  be  t 
wholly  stfitulon ,  the  hnrdeu  is  i 
tiff  town  lo  show  nninnnlivelT 
tessury  to  eslablEsh  tliat  liabilfii 
hi/fp  Park  vA'anitm,  130  M;<s 
V  HhAbvnw,  ISOniy,  341;  UH 
brirtije.  131  Muss.  4i4:  Dunaer. 
Pitb,  513. 

And  it  Jji'ing  agreed  that  the  ] 
hfiA  a  Bettlemenl  in  iHorth  Br 
prcsiimpMon  is  that  the  pauper*! 
rived  from  the  father  eoldimtec 
liaa  to  carrj'iag  tbe  ordinary  bu 
the  plaiiiLifF  town  mugt  overcomi 
tion. 

Pub.  Slat.  chap.  84.  ^  5j  Oal 
13  M^t.  10-2;  Woivetiter  v.  WiBfTi 
Ashlaiut  y.  ^FftTlhdpmijh,  1' 
The  only  statntory  rsloppftls 
aCttiins  are  those  provided  bv  P 
H4,      li3,  28.  20,  neiihtrof  whi 
the  facte  shown  in  this  report, 
toppel  ut  ciimmoQ  law  shown 
KvetJ  if  tbey  would  constitute 
tween  North  Bridgewatcr  and  ; 
plaiofifF  town  is  a  stning«r  to  it 
Tbe  facts  do  not  amount  to  a 
tbe  pBitper's  seiLlement  in  ihcd 
1.  Because  thc!  acta  relied  uipc 
tiff  town  are  the  aclaof  publico' 
not  bind  the  defendant  town. 

Ni'ip  Bff^ord  V.  TiiiifitoTi,  &  Al 
utmtfi  V.  LuktriU?,  T  Allen,  2S4 
S.  Even  if  the  acl-'^  etiited  in  t 
the  nets  of  the  defendant  covn 
sulTielent  to  estabiiBh '  the  sel 
pauper  in  the  defendant  town. 

llrid'jfici'hr  V.  J}frtmiiu.th, 
N^fdluiiii  T.  Ne.atoh,  12  Mans.  A 
y.  Ti^inry.  10  Cush.  40a;  JmA*i 
13  Gray,  341. 


W.  Alien.  J.,  delivered  the 
court: 

Thia  is  an  aelion  lo  recover 
nialied  by  ihe  plnititiff  town  tO; 
only  controverted  quetition  w 

faiiper's  settlement  waa  in  Uie  c 
liT  father  had  a  setClement  i 
Nort]iBrid,[;ewnter,flnd  slie  deri- 
tbercfrom  liim.  In  Ibe  year  It 
riei.i  in  that  town.  There  whs  ; 
her  hii9b»,nd  had  a  settletnent  i' 
inwii,  or  thai  ahe  ever  acquir 
there,  unless  l  artain  aeta  of  thi- 
poor  of  that  lowu  are  corapetci 
pose.  These  acts  were  the  i 
paupVH'  and  her  children,  aft^: 
from  North  Bridg<^wat<!:r  to  the  t 
by  itsovprsieeraof  the  pOmr,  and 
to  iheni  there  at  dllTtrenl  limt 
meat  by  the  defeodiiut,  to  Nor 
of  hills  presenti'd  for  llieauppo 
The  circumstances  attending  ' 
the  pauper,  iind  these  acts  of 
the  pfHir.  iniKlit  affect  the  wcij 
deMi'o,  if  it  were  conjpelenl;  I 
affect  the  qtiestion  of  its  romp 
1.  Tbe  evidence  is  not  coui[M 
estoppel  under  tho  statute.  I 
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■tf,  §g  19-21,  which  were  ia  force  at  tbe  time 
of  the  acts  under  consideratiou,  are  subsian- 
tially  tbe  same  as  Pub.  Stat.  chap.  84,  2&-30, 
mi  i»t>Tide  that  the  OTerseers  of  the  poor  may 
send  a  written  notice,  statiDg  the  facts  in  regard 
to  a  peison  who  has  become  chargeable  to  their 
town,  to  one  or  more  of  tbe  overseers  of  the 
place  where  his  settlement  is  supposed  to  be, 
requestiDKtbem  to  remove  him.  Ii  tberemoval 
is  not  made  within  two  months  aftei  the  notice, 
a  written  answer  stating  the  objeclion^  to  the 
removal  shall  be  sent;  and  if  that  is  not  done, 
tbe  overseers  who  requested  the  removal  may 
temove  him  to  the  place  of  his  supposed  settle-' 
nKBt,  and  the  overseers  of  that  place  shall  re- 
ceive and  provide  for  blm;  and  their  town  shall 
be  liable  for  the  expenses  of  his  support  and 
removal,  to  be  recovered  in  an  action  by  the 
other  town,  "and  shall  be  barred  from  contest- 
ing ibe  question  of  seltlement  in  such  action." 
The  estoppel  is  plainly  limited  to  the  action, 
and  to  tbe  parties  to  it.  It  does  not  arise  In 
fsvor  of  tbird  parties,  or  between  the  parties 
tfaemselves,  when,  as  In  the  case  at  bar,  the 
overaeers  of  tbe  town  notified  voluntarily  re- 
move the  pauper  and  pay  this  expenses.  Bridge' 
vatgr  V.  Varimouth,  4  Mqss.  378;  Edaartown 
T.  Tialmry,  10  Cush.  408. 

2.  The  acts  of  tlie  overseers  of  the  poor  in 
removing  the  pauper  to  their  town  and  sup- 
porting  nen  aod  in  paying  to  Bridgewater  tbe 
expenses  of  her  support,  are  not  competent  as 
■dmiseioDS  by  the  defendant  Tbe  overseers 
in  those  respects  acted  as  public  officers,  and 
not  as  agents  of  the  town.  Their  acts,  whether 
in  ronoving  the  pauper,  or  in  providing  for 
ber  support  in  theu  town,  or  in  ordering  pay- 
ment for  her  relief  furnished  by  Bridgewater, 
bound  their  town  by  autboritv  of  law,  and  not 
by  autfaority  of  the  town,  and  cannot  be  taken 
Bs  admissions  by  tbe  town  or  its  agents.  New 
Bedford  v.  Tbunton.  9  Allen,  207;  Dartmouth 
1.  LaktciOe,  7  Allen,  8.  C.  9  Allen.  211, 
note;  OakAam  v.  Sutton,  13  Met.  192;  B^ar- 
toan  V.  TVa&vrjr,  supra. 

We  do  not  see  that  Ibe  loss  of  the  records  of 
the  defoidant  town  for  tbevear  when  tbe  over- 
leen  of  the  poor  removed  the  pauper  and  fur- 
nlsbed  relief  to  her  at  all  affects  the  question. 
One  answer  to  tbe  argument  for  the  plaintiff — 
ttiat  tbe  acts  of  the  defendant's  overseers  of  the 
poor  are  secondary  evidence  of  the  contents  of 
tbe  record  kept  under  Pub.  Stat.  chap.  27,  g  7^ 
is  that  there  was  no  provision  for  such  record 
raUl  after  the  acts  were  performed.  Stat.  1877, 

Ju^paentfor  the  dtfeadant. 


COHMONWEALTH  of  Massachusetts 
e. 

Francis  J.  MCCARTHY  • 

Tbe  aU^iation  that  the  defendant  did 
wiUfnUy  throw  a  missile,  to  wit,  k  atone, 
at  a  street  ear  ia  not  aiutained  by  proof 
that  he  threw  a  billet  lOf  wood  at  the 

car.  The  words  "to  wit,  a  stone,"  limit 
the  general  meaning  of  tbe  word  "mtB- 
sfle"  and  are  deacriptive  of  it. 


*8ae  CbnunonwealUi  v.  OarroU,  ant«,  p.  480. 


(Middlesex  Filed  January  6. 1888 ) 

ON  defendant's  exceptions.  Sustained. 
Complaint   for  throwing  a  missile,  ta 
wit,  a  stone,  at  a  horse  car. 

At  tbe  trial,  witnesses  testified  that,  at  the 
time  atlefied,  they  saw  a  man  throw  at  a  horse 
car,  passing  along  on  Pearl  Street,  in  Cam- 
bridge, a  triangular  piece  of  wood  about  ten 
inches  long  one  side,  about  seven  inches  long 
on  the  other  two  sides,  and  about  one  and  a 
half  inches  thick.  There  was  no  evidence  tend- 
ing to  show  that  a  stone  or  anything,  else,  ex- 
cept as  aliove  stated,  was  thrown. 

At  the  close  of  government's  evidence,  defend- 
ant requested  the  court  to  rule  that  there  was  a 
variance  between  tbe  allegation  and  proof,  and 
to  direct  a  verdict  for  defendant,  which  ruling 
the  court  declined  to  give. 

The  jury  found  the  defendant  guilty,  and  be 
alleged  exceptions. 

Ji/r.  Smnry  H.  Winslow.  for  defendant: 
The  complaint  is  in  Pub.  Stat.  chap.  112, 
§206,  "Whoever  willfully  throws  or  wools  a 
missile  ata*  *  *  street  railway  car,*  *  *orin 
any  way  assaults  or  Interferes  with  a  conductor 
or  driver,"  etc. 

Missile  is  defined  by  Worcester:  "A  weapon 
tlirown  by  the  hand  or  by  a  machine  "  By 
Webster:  "A  weapon  thrown  or  intended  to  lie- 
thrown,  for  doing  execution,  as  a  lance,  an  ar- 
row, or  a  bullet 

Tbe  allegation,  "did  throw  a  certain  missile," 
would  not  describe  the  offense  intended  by  tbe 
statute. 

Heard,  Cr.  L.  pp.  87-70;  Com.  v.  Simpton,  9 
Met.  188;  Com.  v.  Clifford,  8  Oush.  215;  Com. 
V.  Bean,  11  Cusb.  414;  Com.  v.  lieily,  9  Gray,  1; 
Com.  V.  McCai^hey.  Id.  296;  Cain.  v.  Bean,  14 
Gray,  52;  Com.  v.  Filbum,  119  Mass.  297;  Com. 
v.  f  /lase,  125  Mass.  203;  Com.  v.  Maxtotll,  Z 
Pick.  189,  148. 

The  words '  'a  stone"  is  a  necessary  ingredient 
in  the  offense,  a  matter  of  essential  de8criplion» 
and  cannot  be  rejected  as  surplusage. 

Qreenl.  Ev.,  56,  60,  66;  Heard,  Cr.  h.  pp. 
86-58. 

Even  if  not  necessary.as  alleged,  they  identify 
the  charge,  and  cannot  be  rejected  as  surplus- 
age, because  they  are  made  eisentially  descrip- 
tive, and  fix  with  certainty  tbe  offense  charged. 

Com.  V.  Wellington,  7  Allen.  299;  Com.  v. 
Clair,  Id.  525;  Com.  v.  Gavin,  121  Mass.  54; 
Com.  V.  IlartweU,  128  Mass.  415;  Com.  v,  Feiree, 
180  Mass.  31 ;  Com.  v.  Zuseonti,  Id.  42;  Oom. 
Moore,  Id.  45. 

Nor  can  the  words  "a  stone"  be  rejected  as 
surplusage  because  alle^^  with  a  videlicet. 

The  use  of  the  videlicet  is  to  fix  with  cer- 
tainty that  which  was  Itefore  general. 

Heard,  Cr.  L.  p.  GO;  Hastings  v.  Lotering,  2 
Pick.  214,  323;  Com.  v.  Hart,  10  Gray,  468; 
Com.  V.  Chase,  125  Mass.  202, 

If  anything  can  be  rejected  as  surplusage  it 
would  be  the  words,  "certain  missile,  to  wit," 
leaving  the  charge,  as  intended  by  the  pleader, 
"did  throw  a  stone." 

Hastings  v.  Lotering,  2  Pick.  214,  223. 

The  offense  charged  ia  doing  something, 
namely,  throwing  a  stone;  it  is  not  like  offenses 
where  the  rault,  like  killing  hens,  is  the  of- 

(km.  T.  BovAe.  9  Gray,  804;  Gom^,  Fatveu, 
108  Mass.  804.   See  (7«»fei^,  Jfe^^lOge 
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Defendant  was  informed  by  the  complaint 
that  he  was  put  on  trial  for  throwing  a  stone, 
□ot  for  throwing  a  piece  of  wood,  and  there 
was  a  vailance 'between  the  allegation  and 
proof. 

Cbm.  V.  Beilp,  9  G^,  1. 

Mr.  Andrew  J.  wa.tennM»  Atty-Oen., 
for  the  Commonwealth: 

The  ruling  of  the  court  was  correct.  There 
was  no  material  variance  betweenthe  allegation 
and  the  proof.  It  has  long  been  the  rule  in  in- 
dictments for  murder  that  if  Ihe  party  is  kill- 
ed by  a  different  weapon  from  that  described. 
It  is  DO  variance.  The  reason  of  the  rule  is  ap- 
plicable to  the  present  case.  , 

1  liuss.  Or.  oth  Am.  ed.  p.  507,  and  cases 
cited;  Com.  v.  McAfee,  108  Mass.  468,  and  cases 
cited;  Com.  v.  Woodward,  102  Mass.  155;  Com. 
V.  Chapman,  11  Cusb.  432;  Com.  v.  Burke,  14 
Gray.  100. 

The  complaint  charges  the  defendant  with 
the  commission  of  the  crime  of  throwing  a  mis- 
sile, and  then  proceeds  to  describe  the  kind  of 
missile  thrown.  This  descriptive  part  of  the 
complaint  may  be  stricken  out,  and  there  is 
still  left  a  gooa  charge  of  the  crime  committed. 
If  the  whole  of  the  statement  can  be  stricken 
out  without  destroying  the  charge,  it  is  not 
necessary'  to  prove  the  particular  allegation: 
but  if  the  whole  cannot  be  stricken  out  without 
getting  rid  of  a  part  essential  to  the  accusation, 
then,  though  the  averment  be  more  particular 
than  it  need  have  been,  the  whole  must  be 
proved,  or  the  Indictment  cannot  be  main- 
tained. 

Tlie  complaint  in  this  case  would  have  been 
sufficient  had  the  descriptive  allegation  of  the 
kind  of  missile  thrown,  i.  e.,  "to  wit,  a  stone," 
been  omitted.  It  forms  no  essential  part  of  ac- 
cusation of  the  crime  charged,  nor  is  it  descrip- 
tive of  the  identity  thereof,  and  may  therefore 
be  stricken  from  the  complaint. 

Com.  V.  Randall,  4  Gray,  36,  an'd  cases  cited; 
Com.  V.  WeUington,  7  Allen,  299;  Com.  v. 
Pray,  18  Pick  859;  Com.  v.  Dextra,  8  New 
Eng.  Hep.  182, 143  Mass.  33;  Com.  v.  Blaney, 
188  Mass.  071;  Com.  v.  Hunt,  4  Pick.  353. 

W.  AU«ii«  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  complaint  under  Pub.  Stat.  chap. 
112.  ^366,  which  provides  that  "whoever  will- 
fuHy'throws  or  shoots  a  missile  at  a*  *  *  street 
railway  car"  shall  be  punished.  The  complaint 
alle:^  that  the  defendant  "willfully  did  throw 
4  ceilain  missile,  to  wit,  a  stone,'*' 'at  a  street 
railway  car.  The  evidence  tended  to  prove 
that  tfae  defendant  threw  a  billet  of  wood  at  a 
car,  but  there  was  no  evidence  that  he  threw  a 
stone.  The  exception  is  to  the  refusal  of  the 
court  to  rule  that  there  was  a  variance  between 
the  allegation  and  the  proof. 

The  allegation  is  that  the  defendant  threw  a 
stone.  The  words,  "to  wit,  astone,"  limit  the 
general  meaning  of  the  word  "missile,"  and 
hre  descriptive  of  it;  and  the  whole  shows  that 
the  only  missile  which  the  defendant  was 
eliarged  with  throwing  was  a  stone.  Even  if 
those  words  ore  unnecessary,  they  are  material, 
and  cannot  be  rejected,  because  they  are  de- 
Hcriptive  of  the  identity  of  what  is  essential  to 
the  offense.  Some  descriptiiHi  of  the  thing 
throirn  Is  essential,  and  the  description  in  the 
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complaint  is  material,  and  must  1 
laid.  Com.  v.  WelUn<jton,  7  Alle: 
V.  HartiuU,  128  Mass,  41-'i;  Cam. 
130  Mass.  42;  Com.  v.  To^hs.  1  Ne 
508,  141  Mass.  128^  f^m.  v.  Moor 
45;  1  Oreenl.  Ev.  65. 

The  rule  that  when  an  allesBtio 
scriptive  of  an  oftea^  cbargedt  bu 
of  the  manner  in  which  It  was  ccn 
sufficient  to  prove  tlit-  .-ubiTAtic-eof  i 
in  ui  indictment  lor  uiunler,  the 
leged  to  have  been  i  by  a  \ 
stone,  proof  that  it  [.  :ni3t'd  l)y 
a  %\XQk.  is  sufficient,— tloc$  notapplj 
Here  the  offense  consiats  in  tbnnin 
and  words  describing  the  missUe  «x 
of  the  offense,  and  must  be  iitit< 
We  think  that  the  allegatioD  thai 
thrown  was  a  stone  wiu-i  not 
that  it  was  a  billet  of  n  ood, 

Sxeeptiont  mataiuetl. 


Edwllk  C.  STTOT 
John  t3ASlEe«  «L 

It  appeaxBd  in  eviJpucB  that 
John  Carr  had  withdrawi 
firm  of  Carr,  Hmu  n,  a.  i  u. 
business  tbereafit-r  oart 
the  remainiufc  ini'iiiln'r".  t 
CofBn,  under  the  firm  name 
plaintiff  had  reoelTed  two  oer 
from  Coffin.  Aj)  evldenoe  t 
prove  notie*  to-  pbiintilf  tb&l 
withdrawn  from  th»  ftrni.  It  i 
tent  to  show  that  said  letten 
a  printed  headin»>  a^  foUiiwt:: 
F.  Coffin,  under  firm  nam 
Brown.  &  Co.,  nuujofMtmeii 
era  in  bom  combs,  tlpe,  and  n 
buryport,  Mase.^' 


OK  demandant's  ezceptiona.  (h> 
Writ  of  en  try  to  re  iM  r  er  u  ]  ol  of  1 
buryport, in  Essex ccnuiiy.  I'nuiirhK 
Carr  and  Elizabeth  II.  <';irr.  iil.x  ■ 
Carr  filed  a  plea  of  f1iM  l;Liiiu!r.  hui 
the  action  broughtv  inrY  tr 

heirs  came  in  under  Jln-sjuiii^  [iIpsu 
Elizabeth  H.  Carr  iikil  u  pltjn  of  ti 
with  specification  d  defen*}. 

The  demandant  clobned  title  by 
deed  made  to  him,  ^  purfliiwer  u 
made,  on  an  cxecutii.>n  Isjuml  M 
against  sfdd  John  Carr  ^  £<!«» 
as  copartners,  under  the  0lm 
Brown.  &  Co. 

The  land  was  attncliad  oq  nene 
the  action  by  whicli  nald  Jild^e 
tained. 

The  tenant,  Elizab<-ili  II.  Cnrr,  c 
by  virtue  of  two  d^'cii';:  t\\c  fin 
Carr  to  his  daught<?r.  T'"li?.nlicth  M 
the  second  by  said- Eli^..kbt.tlj  M.  ( 
tenant,  Etizaoeth  H.  i  !irr 

Both  deeds  bore  dttte  March  I 
were  both  recorded  HovemlMT  91, 
cause  of  action  in  tba  tult  on  whidt 
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EDHit  was  made  were  five  promissoiy  noteB.  in- 
dorsed Carr,  Brown,  &  Co. 

Said  notes  were  delivered  to  Gustavua  F. 
Swift,  Geoior  member  ot  the  plaiotifl  firm,  in 
pajment  for  horassold  by  him,  and  afterwards, 
before  maturity,  became  the  property  of  the 
firm  of  Swift  Bros.  A  Co. 

GiuUvus  F.  Swift  had  for  two  years  before 
dealt  with  s^d  Carr  and  Coffin  under  the  firm 
name  of  Carr,  Brown,  &  Co. 

Coffin  testified  thstsaid  firm  of  Carr,  Brown, 
ft  Co.  dissolved  on  the  Ist  day  of  February, 
lijtf3,andCarr  retired  from  the  firm  on  that  date. 

As  evidence  Ixjaring  on  the  question  of  notice 
of  disMlatioD  of  the  Arm  of  Carr,  Brown,  &  Co. , 
and  of  the  withdrawal  of  John  Carr  therefrom, 
and  thai  Swift  Bros.  &  Co.  were  not  creditors 
of  John  Carr,  at  time  of  said  attachment,  iu 
consequence  of  said  noticfe,  the  tenant,  Mrs. 
Can.  offered  evidence  that  two  letters  (the  writ- 
tcD  coDtenU  of  said  letters  not  being  material), 
ooe  bearing  date  June  It},  1888,  and  the  other 
Juiy  9, 18^,  each  containing  one  of  the  five 
Dotes,  in  part  eettlement  for  said  horns,  were 
Bailed  on  those  dates  to  said  Oustavus  F. 
Svift,  Chicago,  III.;  said  letters  having  a 
printed  letter-head  as  follows:  "Edward  F.  Cof- 
DD,  under  Arm  name  of  Carr,  Brown,  &  Co., 
maDofactorer  and  dealer  in  horn  combs,  tips, 
and  waste,  Newburyport.  Mass,'* 

To  the  admissiMi  of  this  evidence  the  de- 
mandant excepted. 

It  appeared  tbat  the  suit  on  said  notes  was  ori- 
finat^  brought  against  Edward  F,  Coffin,  un- 
der the  name  of  Carr,  Brown,  &  Co.,  as  said 
notes  were  indorsed,  and  John  Carr  was  subse-v 
<liK&Uy  joined  by  amendment. 

Jurr  nturaed  verdict  for  tenant.  Demand- 
nt  allwed  exceptions. 
Mr.  F.  Hateninson,  for  demandant: 
Rj  the  dissolution  of  the  firm  of  Carr,  Brown, 
4u).,Gostavu8F.  Swift,  having  dealt  with  the 
finn  before,  and  knowing  Mr.  Can:  as  a  member, 
waRiD  DO  way  affectea  unless  he  bad  actual 
knowledge  or  notice  of  it. 

Pitcher  V.  Barrom,  17  Pick.  861,  866;  Hott- 
trm  X.  Wintker,  86  Dl.  472. 

To  prove  such  notice,  the  evidence  of  the 
coateots  of  the  letter-beads  was  offered,  "as  evi- 
dence bearing  on  the  question  of .  notice  of  dis- 
•olutioo."  It  was  not  corroborative  of,  neither 
did  it  have  any  "bearing"  upon,  or  connection 
vitb,  sny  other  such  evidence.  It  was  not  ad- 
■i^Ue,Qnless  it  proved  notice  at  such  a  time, 
ud  Qoder  such  circumstances,  as  would  tend 
to  disprove  the  claim  of  the  demandant  that 
Mid  Can-  was  indebted  to  Swift  Bros.  &  Co.  at 
fte  time  of  the  attachment.  The  rights  and 
Btlnlities  of  the  parties  having  become  fixed, 
Do  notice,  however  strong  and  sufficient  in 
form  and  service,  could  in  any  way  aSect  them 
It  that  time,  or  be  admissible  for  that  purpose. 

Jfwtoe  V.  Treat,  57  Ala.  1 ;  Dickstm  v.  Indian- 
Voii*0)tton  Sffg.Oo.  68Ind.d;  BryarUv.  Haw- 
47Mo.  410. 

Both  letters  contained  notes  for  delivery  in 
fxrrfxag  out  the  terms  of  the  contract,  were  not 
KDt  for  the  purpose  of  notice,  and  there  was 
no  evidence  or  presumption  that  the  printed 
bead  was  read  by  Mr.  Swift,  and  they  must 
CDQiequently  be  considered  entirely  insufficient 
HV  that  porpoae. 

PitdtBr-v.  Barrowa,  17  Pick.  867:  Watkintm 
2  Vml  n.  k.  b.  v.  t.  8 


V.  Bank  of  Pennsylvania,  4  Whart.  (Pa.)  488; 
ReiUy  v.  'Smith,  16  L^.  Ann.  31;  Auttin  v.  flW- 
land,  69  N.  Y.  571.   See  also  7  Taunt.  600. 

These  notes  having  become  valid  negotiable 
paper,  Swift  Bros.  &  Co.,  the  owners  at  time  of 
attachment,  were  attaching  creditors,  and  the 
evidence  offered  and  excepted  to  had  no  ten- 
dency to  prove  that  tbey  were  not. 
Mr.  Frank  W.  Hale,  for  tenant : 
The  letters  in  question  having  been  received 
by  G.  F.  Swift,  they  were  properly  submitted 
to  the  jury,  even  if  entitled  to  little  weight;  but 
as  the  printed  letter-heads  contained  all  the  es- 
sential information  tbat  could  be  imparted  by 
a  formal  notice,  It  cannot  be  contended  that 
tbey  had  no  beating  whatever  upon  the  ques- 
tion. 

While  it  is  the  law  that  a  retiring  partner 
continues  to  be  liable  for  the  debts  of  the  firm^ 
to  creditors  who  baye  bad  dealings  with  the 
partnership  during  Iiis  connection  with  it,  un- 
til they  have  actual  notice  of  hia  retiretnent. 
this  does  not  mean  tbat  formal  notice  must  be 
^ven.  That  which  protects  aretiring  partner 
is  the  knowledge  of  the  creditor.  It  matters 
not  bow  the  creditor  leoms  of  the  dissolution. 

Dacig  V.  Keyes,  38  N.  Y.  &4;  Uhl  v.  Binga- 
man,  78  Ind.  865;  Smith  v.  Jaekman,  138  Mass. 
143. 

No  formal  or  inecise  announcement  of  tfae 
dissolution  of  a  partnership,  either  ^sf  publica- 
tion or  otherwise,  is  necessary  to  bind  dealers 
with  the  firm;  but  knowledge  of  any  fact, 
however  acquired,  sufficient  to  put  an  ordina- 
rily prudent  man  upon  inquiiy,  will  charge 
them  with  notice  of  whatever  facts  a  reason- 
able investigation  would  have  disclosed.  Per- 
sons who  have  dealt  with  aflnn  areaffected  with 
notice  of  its  dissolution,  If  a  statement  of  the 
fact  that  tbey  have  dissolved,  though  informal 
and  not  signed  b^  any  mmiber  ot  the  firm, 
has  reached  them  in  any  way,  which  advised 
them  of  the  fact,  and  was  sufficient  to  put 
them  on  inquiry. 

Toung  v.  Ttbbitta,  83  Wis.  n,.Oilehrigt  v. 
Brande,  58  Wis.  184. 

Actual  notice,  although  to  be  distinguisbed 
from  constructive  notice,  may  be  inferred  from 
circumstances  {Coddington  v.  Hunt,  6  Hill, 
596;  Maldin  v.  Mobile  Branch  Bank,  2  Ala. 
502;  Laird  v.  loens,  45  Tex.  622);— 6.  g.,  publi- 
cation in  a  newspaper  {7V(Mrfif!#«v.  WeiU,  4  Cal. 
S60);  a  single  publication  {Jenkins  v.  Blizard, 
1  Stark.  418);  change  in  printed  checks  {Bar- 
foot  V.  Ooodall,  8  Campb.  147;  Newcomei  v. 
Brontzman,  60  Pa.  185);  notice  posted  up  in  a 
place  where  It  might  have  been  seen  by  the 
party  sought  to  be  charged  with  notice  {Irby  v. 
Vining,  3  McCord  (8.  C),  879);  knowledge  that 
firm  intends  to  diBao\ve{Patersoti  v.  ZaeM^ah, 
1  Stark.  71):  that  firm  is  limited  to  expire  at  a 
certain  time  {Sehlattr  v.  Winpenny,  75  Pa.  821). 

W.  Allen,  J.,  delivered  the  opinion  of  the 

court: 

At  the  trial  It  was  deemed  to  be  a  material 
question  whether  the  defendant  John  Can- 
was  liable  as  a  member  of  the  firm  of  Carr, 
Brown.  &  Co..  to  one  Gustavua  F.  Swift,  up- 
on certain  notes  given  by  the  firm  to  Swift. 
In  1881  and  1863  Carr  and  one  Edward  F. 
Coffin  were  copartners  under  thename«f  Carr,  r 
Brown. &Co.,  and  bad  tiaiig^ii^g^tii^®egL< 


514 


Nkw  Enqlakd  RefoHTKr — Sdp.  Jtjb,  Ct.  of  Mabsachcsbt 


Similar  irnnBaclions  were  liac!  between  Carr, 
Brown,  ife  Co.  anil  SwiH  in  1883,  \o  the  ™iim 
of  whioh  five  nmcs.  ui(lorHi;d  by  Uie  firtu  imme, 
were  jH^vca  by  the  firm  tn  Swift  in  April.  Jnm, 
anil  July  of  that  year.  Tliere  wns  cvid{;occ 
1ha£  lliC  l3rm  was  disSCilverl  oti  thf  1st  day  of 
Febnijiry.  1863,  uml that  ('Hrrlheti  retired,  and 
tbf  busmefw  wa.s  aflprWurcJ'i  fiirru-d  on  Ijy  Cof- 
fin Alone,  in  tbi*  rifime  tif  Carr.  Brown,  &  Cn. 
As  evidence  ihsil  Swifi.  luid  knnwlfdge  thai  Ihr 
firm  hiid  liL-mi  difttolved.  iiDil  Ili4il  Oarr 
But  a  mL'[nb<.T,  llii-dt'ff'tidrtnt  offervfi  iiL  c*'iiit:nc-e 
the  priut«d  letter-htjaiii  of  lwij  U-ittra,  diik-d  re- 
8p(!t:tiveJj  ill  Juno  onil.liily.  13H3.  Hem.  to HwiTt, 
each  conlaitiinfToaa  of  tlic  notes  before  mf-n- 
tltiucd,  wlltcli  lettor-lienil  wii.*.  in  tliea?  woitis; 
"  Edward,  F.  (-oilin.  under  l5r:iL  oaiue  of  ('Mrr, 
Brown,  ifc  t'o,,  mnnufnOlim-r  ftfid  dealer  in 
horncombsL.  tips,  and  wiiate.  Newl^iirvpnrt, 
Mnse, "  Tlie  only  eseepliofi  Eh  U*  the  admission 
of  ihis  evidenct!.  The  question  is  urjl  fu<  to  llie 
weigbt  or  sufficiency  of  tUe  I'vidence,  bul  only 
08  lo  iu  cnnipclunLT.  Tlicre  wufi  evidence  that 
the  totters  were  feceiviiil  hy  Swift^  hecaits(i  liu 
received  the  aoh-a  whieLi  were  enclosed  in  tbeoi. 
Thtit  the  sijiiemr'ni.  jit  ihe  bfciid  of  tiie  k-tter. 
that  Ihf  name  Carr,  Brown.  &  Vn.,  the  in- 
doraer  and  eendt-r  of  ibe  note,  ■was  the  busiucBS 
name  of  Coltiu.  wua  sciuie  evidence  lhat  Swift 
bad  notivc  lhat  fjkrr  hari  retired  From  the  buai- 
nesii,  Bcems  too  pliiin  for  argument.  The  qiicA- 
tioD  whether  lhat,  with  iIik  orhcr  ('videnre  re- 
ported,  i?  siifRcicut.  i&  not  o[ten  nn  tin.-  esrop- 

EUceptioni'  <fKrnit&i. 


Charles  E.  CAUR 

Town  of  BERKLEY. 

1.  Where  tlip  selectmen,  an  Fn^briiiiiry  17. 
laid  out  iL  town  way,  and  on  the  next 
iiivy  filed  the  lay-out  witfi  the  town 
clerki  and  a  warrant  wan  issued  for  a 
t«wn  lawtiTiK  on  the  Isit  uf  Alar<^h.  to 
act  u]itni  the  report  of  the  st-ii'i'tmen, 
and,  on  February  37,  after  ttio  warrant 
wa»  pointed,  the  selectmen  filed  with 
the  town  clerk  a  paper  inttindtjd  to  be 
u  daplicttte  of  the  paper  bi^fore  fllrci, 
with,  a  ■tatement  added  oTtbe  former 
actlfin:  *'And  we  tjow  hereby  feport 
HUfh  hiyiiiLr  out,  with  the  boundaries 
Kind  ndiuejitsoretnents  ot  the  same,  to 
said  town,  at  the  meetiof;  of  the  le>^Rl 
votera,  reffulfirly  warned  and  notified, 
for  them  to  accept  iind  allow  the  saiue," 
— while  the  puTwrs  6pst  filed  ujiKht  have 
been  treated  a.s  a  report,  and  acted  up- 
on by  the  town,  it  was  not  necessary  to 
do  no  when  this  flaal  report  wns prop- 
erly before  the  meetinfc* 

2.  Where  the  other  conrseB  and  distan- 

and  tiionuiuents  have  no  nocer^ 
tainty,  the  deacriptlob  of  one  course 
as  "414"  east,"  instead  t>f  "N.  41|  eaBt," 
wiU  not  render  the  description  of  the 
lay-out  of  the  road  ancertaini 

(Bristol- — FiJeil  ,tainjurj  fl^  IHHK.l 

ON  report.    Trrdift  aet  a»iiff>. 
This  was  a  petition  fur  the  asaesitmeiiL  of 
damagefi  CHUbcdi  to  the  petitioner  by  the  alleged 

eOO  D,..M.;c.d 


layiusoui,  by  the  defeDdanl,  oi 
Ihe  [letitiiuier's  j)rerni«ea. 

Defendftnl  roquired  the  peti 
the  lay  out  of  the  alleged  road. 

The  sntjstanee  of  the  evidt 
tiihi  purpose  appears  in  the  opii 
]Dg  h*in^^  A  copy  of  the  lay  out 
town  clerk  on  February  18,  I**: 

The  undernipned,  selectmen 
on  tlic  [K'litioD  of  Herbert  A. 
hundred  and  uiueteun  othei-s,  t 
wny  in  Assoaei  Neck,  St)  callisf 
Island  (lirougli  land  of  Charles 
iJiK  givttn  Charles  E.  Carr  «evi 
□r  our  iulentiou  to  IhJ  out  a  to 
ihe  premises  on  the  <^y  appoin 
tiUy  vit!wed  thf  proposed  rome 
cipiniou  that  there  is  need  of  a  i 
litiooed.  Wl'  ihf^refore  lay 
follows;  Heginiiiae  iit  a  slake 
ix>Hi(e  tho  I^ihuid  of  Cnnsjiirrtcy 
lugli  wafer,  (hence  S.  9>  -'iO' 
links  to  a  rwkand  sl^one^  upot 
5n  40'  E.  19}  rods  to  a  stake  ui 
41^  ■  E.  24  rods  to  a  ptakc  an 
easlerEylineof  the  Aasonel  Ne 
way  to  be  SO  feel  wide,  and  ly 
crly  and  norUterly  side  of  5«id 
mail?  ihe  dainai^  to  be  paid 
Berkley  to  Clmrles  E.  Carr  ftl 
lifter  taking  po-ssessioii  of  land 
way.  Pliihp  H.  Flctchei 

Calvin  T.  Crane. 

V  ptm  xhU  evidence,  the  Jiistic: 
court  ruled  that  the  wny  was 
out.  and  upon  Ihut  ground  dir 
for  the  respondent,  and  report* 
venlict;  such  entry  to  be  made 
tiec  mijiht  require. 

Afiisars.  Morton  ft  Jennin 
ers: 

The  lu}'  out  wim  a  valid  oni 
provide*,  that  the  laying  oni ,  w 
aries  and  me!i!*tiri,'mienl8.  shrtll 
offlce  of  town  clsrkefveii  dayn 
the  towQ  meeting  at  which  ih 
scletiniicn  concerning  sueli  ! 
acted  on.;  and  that  was  done  k 
atalute  does  not  fix  the  time  v 
ahall  be  filed,  ahhongh  it  U  us 
of  the  cj^nes  thai  it  inUi^C  be  flk 
lea-sl  before  the  town  tufietiog 
bo  acled  on, 

Coiiiinfiuvfnlth  V,  Curr^  3  i 
319,  143  Mai's,  &7:  Jcfrim  v. 
Mass.  mri;  liinistMl  V.  WintI 
140, 

A  report  was  filed  hy  the  wA- 
accepted  and    allowed  by  I 
public  meeliag  duly  w«rne<l  ai 
for;  and  thi^t,  with  the  tiling  of 
the  bouadaries  and  ineaijurenii 
cordiiic;  of  Ihe  report,  which 
.■rcripttonor  the  meiisuremenils 
was  all  lhat  was  nt'r(.>RSjiry. 
Pub.  Hiat.  cliap-  4a,  %i  Tl.  I 
Mr.  WilUau  H.  Fox,  for 
The  report  t>]ion  whieh  tlie  : 
meeliiic.  March  1,  ISyO.  was 
town  clerk  oplytw^o  dijys  Iwfo 
It  would  not  be  mfflcieDt, 
mode  two  reBOtla,  idelltl(^ally 


ode  two  reDorl 

y  Google 
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■etn  tbe  town  clerk's  office  seven  days  be- 
ne tbe  town  meeting,  and  presented  tbe  other 
t  die  meeting. 

In  tiiis  case  tbe  two  reports,  although  very 
nriy  alike,  are  not  identically  so.  In  tbe  re- 
oit  filed  in  the  town  clerk's  office,  the  last 
DdTGe  of  the  line  of  the  proposed  way  is  im- 
erfei^y  stated,  viz.,  "41i°  east«"  It  prob- 
My  wu  intend  to  be  dtber  "  N.  41i°  east," 
r'  S.  41^  eut,"  but  which? 

W.  Allen*  •/!.,  delivered  the  opinion  of  the 
Hit: 

Pub.  Slat.  chap.  .49,  ^  66.  provides  that  tbe 
ikctmen  of  the  several  towns  may  lay  out 
nra  ways.  Section  71  provides  that  no  town 
iqr  liid  not  by  tbe  selectmen  shall  be  estab- 
imd  until  socb  laying  out  is  reported  to  the 
BWQ,  and  accepted  and  allowed  at  a  town 
mtiiag,  warned  and  notified  therefor;  nor 
bIms  "such  laying  out"  is  filed  in  tbe  office 
1  tbe  town  clerk  seven  days  at  least  bq^ote 
■eh  meeting. 

In  thiscase  the  selectmen  proceeded  In  literal 
napUsDce  wiUi  tbe  statute.  On  February  17 
hty  hid  out  tbeir  way.  and  on  tbe  next  day- 
be)- filed  tbe  lay-out  with  tbe  town  clerk.  Af- 
R  that  a  warrant  was  issued  for  a  town  meet- 
tg,  to  be  held  on  the  1st  day  of  March,  to  take 
oioQ  upon  tbe  report  of  the  selectmen  {□  lay- 
tgova.  tbe  way.  On  February  37,  after  the 
iirraiit  was  ptwted  and  before  toe  day  of  the 
Heu'Dg,  the  selectmen  filed  witk  tbe  town 
fcifc  a  paper  which  was  intended  to  be  a  copy 
rdaplicaie  of  the  paper  before  filed,  with  the 
oUowinc  words  added:  "Tbe  laying  out,  with 
hetioaitaaries  and  admeasuremeuts,  have  been 
M  with  tbe  town  clerk  on  the  19tli  day  of 
Uinitrj,  1886.  being  seven  days  before  this 
letting;  and  we  now  hereby  report  such  lay- 
■K  oat,  with  the  boundaries  and  admeasure- 
KDts  of  tbe  same,  to  said  town,  at  tbe  meet- 
m  of  tbe  1^1  voters  regularly  waroe^  and 
Vtified,  for  them  to  accept  and  allow  tbe 
■k."  The  statute  does  not  ret)uire  that  the 
•port  to  tbe  town  of  tbe  laying  out  shall 
ji  made  seven  davs  before  the  meeting,  and  it 
MB  not  require  tibat  tbe  laying  out,  filed  in 
Kclerk's  office  for  tbe  examinatioo  of  alt  par- 
w  interested,  and  that  reported  to  the  town 
stts  action,  shall  be  contained  in  the  sanie 
■"iiiug.  Both  may  be  combined  in  one;  and 
i  this  case  the  papers  first  filed  might  have 
>KD  treated  as  a  report  and  acted  on  by  tbe 
wni:  but  it  was  not  necessary  to  do  that  when 
'Rinnal  report  was  properly  oef  ore  the  meet- 

It  is  objected  that  tbe  laying  out  filed  with 
"cfcat  on  February  18  was  uncertain  in 
*Pription,  becanse  it  gave  one  course  as  "AH" 
instead  of  "N.  4H°  east."  But  there  is 
•  »nibigmty  in  the  whole  description.  Tbe 
H>n-  courses  and  the  distances  and  monu- 
■wtB  have  no  uncertainty. 

ra^taatide. 


Hary  J.  KGALLEY 

V. 

Inbabituits  of  BRADFORD  et  al. 

In  eanstrnetinK  and  repairing  a  high- 
*>7>  the  pabuiB  Ium  toe  rights  of  a 


fauadowner  a«  renrds  watereonrae* 
within  the  limits  of  tbe  highway.  It 

can  make  artificial  watercourses  for 
surface  water.  In  regard  to  natural 
streams  it  must  have  regard  to  rights  of 
riparian  owners  upon  them.  It  has  no 
right  to  obstruct  toe  stream  so  that  the 
water  will  be  prevented  from  flowingoff 
from  lands  of  proprietors  above,  but  it 
has  a  right  to  make  changes  in  the 
course  of  the  stream,  within  the  location 
of  tbe  highway,  which  will  not  affect  tbe 
rights  in  the  Htream  of  riparian  proprie- 
tors upon  it, 

2.  Where  a  natural  waterconrse  begins 
within  the  limits  of  the  highway,  the 
fact  that  the  plaiatiiT  owns  the  fee  to 

the  centre  of  the  bighway  will  give  her 
no  Hght  to  tbe  wator  upon  it,  as 
against  the  public.  Any  right  relating 
to  the  water,  as  owner  of  the  land,  was 
taken  with  the  land  for  public  uses. 
The  water  in  the  highway  was  like 
e-arth  and  stone, — so  much  matter  to  be 
dispoHed  of  in  the  manner  most  benefi- 
cial to  the  highway, — theonly  restriction 
being  that  the  rights  of  private  proper- 
ty should  not  be  infringed.  There  may 
be  private  property  in  earth  and  stones 
which  happen  to  be  upon  the  highway, 
but  the  only  right  En  water  running 
upon  a  highway,  which  can  conflict  with 
the  right  of  the  pnblic  to  appropriate  it 
to  the  repair  of  tne  way,  is  the  right  of 
riparian  prowtetors  on  a  stream  to 
the  natural  flow  of  the  water.  The 
right  to  convey  a  natural  stream  whose 
source  and  body  and  outlet  are  in  tbe 
highway,  in  an  artificial  drain  or  ditch 
within  the  highway,  cannot  be  distin- 
guished from  the  right  to  carry  suriace 
water. 

(Essex  Filed  January  6.  1888.« 

APPEAL  by  plaintiff  from  a  decree  of  a  sin- 
gle justice  of  tbe  Supreme  Judicial  Court 
dismissing  plaintiff's  bill  la  equity  In  a  suit  for 
tbe  abatement  of  a  nuisance.    BiU  dimniated. 
Tbe  facts  are  stated  in  the  opinion. 
Me$»r8.  Henry  Carter  and  B.  B.  Jones, 
fur  plaintiff: 

In  tbe  case  of  PerUj/  v.  Chandler,  6  Haas. 
458,  the  headoote  is  as  follows:  "Upon  the  lo- 
cation of  a  highway,  tbe  public  acquire  an  ease- 
ment not  lawfully  to  be  interrupted  by  tbe 
owner  of  tbe  land;  but  tbe  soil  and  freehold  re- 
main in  the  owner  for  every  use  or  profit  cod-. 
sistent  with  such  easement;  he  may  maintain 
ejectment  forit;  and  be  may  sink  awatercourse 
below  the  surface,  covering  it  so  the  highway 
remainssafe  and  convenien'tforpassengers.  If 
a  highway  be  located  over  watercourses  either 
natural  or  artiGcial,  the  public  cannot  shut 
them  up,  but  may  make  the  road  over  them  by 
the  aid  of  bridges." 

Tbe  principles  so  comprefaen^ely  stated  la 
this  case  have  never  been  overruled,  but  re- 
peatedly reaffirmed,  as  in  the  following  cases: 
Lawrence  v.  Fairhaven,  5  Gray,  110;  Parker 
V.  Lowell,  11  Gray,  858;  Emfrp  v.  LomeU,  104 
Mass.  13;  Manning  v.  Lowell,  180  Mass.  '^^^^^Ic 
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a  "watercourse  occasioned  by  the  wash  of  a 
highway  or  town  way"  shall  not  be  "conveyed 
by  the  side  of  such  way,  to  iaconimode,  •  *  * 
without  the  approbation  of  the  selectmen  flrst 
liad  in  writing."  But  no  powet  is  given  to  ob* 
struct  or  turn  a  natural  watercourse  which 
has  existed  from  time  immeinorial,  either  with 
or  without  the  approbation  of  the  selectmeo  in 
writing,  or  otherwise.  The  fact  that  natural 
watercourses  are  not  included  in  this  provision, 
nnd  that  it  is  limited  to  lhase  "occasioned  by 
the  wash  of  the  highway  or  town  .way,"  seems 
conclusive  on  this  point. 

In  Ekl  r  v.  Bemia,  2  Met.  599,  the  action  was 
for  causing  the  watercourse  "occasioQed  by  the 
wash  of  llie  highway  to  be  so  conveyed  by  the 
Hide  of  the  highway  as  to  incommode  the  plain- 
tiff in  the  use  of  his  barn."  It  was  decided 
that  plaiutilT  had  his  remedy  under  Rev.  Slat, 
chap.  25,  ^  5,  which,  was  same  as  Fub.  Stat, 
chap.  62,  ^  12. 

The  only  effectual  remedy,  as  the  court  says 
in  Lair-mtce  V.  Fairhaven,  a  Qny,  110,  "in  a 
suitable  case,"  is  by  a  bill  in  equity  to  suppress 
the  nuisance.  This  principle  is  made  very 
clear  in  this  case  of  Elder  v.  Beinia,  supra. 

The  rules  and  principles  of  law  in  refer- 
ence to  the  diversion  of  water  accumulating  by 
the  fall  of  tain  or  melting  snow  on  the  surface 
of  the  icround,  are  essenlinlly  different  from 
those  which  are  applicable  to  streams  flowing 
in  chanuels  between  defloed  and  actual  banks. 

flagg  v.  Woreetier,  18  Gray,  601.  See  also 
Perry  v.  Wgreetter,  6  Gray,  544. 

That  any  pretended  parol  license  could  be  re- 
voked, and  was  revoked,  In  this  case,  plaintiff 
cites  following  cases: 

Marae  v.  Copland,  2  Gray,  802;  Owen  v. 
Fidd,  12  Allen,  457;  Cook  v.  Stearna,  11  Mass. 
538;  Steven  v.  Stecena,  11  Met  251. 

Mea»r».  Ira  A.  Abbott  and  Franeis  H. 
Pearl,  for  defendants: 

It  is  well-settled  practice  that  the  report  of  a 
master  on  questions  of  fact  shall  have  the 
weight  and  conclusiveness  of  a  verdict  of  a 
jur}',  and  his  findings  are  not  to  be  set  aside  or 
modifled  without  clear  proof  of  error  on  his 
part. 

Bieharda  v.  Todd,  127  Mass.  167;  Trow]  v. 
Berry,  113  Mass.  189,  and  cases  cited. 

The  bill  of  complaint  and  decree  in  In'-aM- 
tanU  of  Brddford  T.  Oage,  have  the  weight  of 
evidence  only. 

1  Greeol.  Ev.  g  212;  Beatt^  v.  Randall,  5  Al- 
lea,  441;  Oilbert.v.  Thompaon.  9  Cush.  848; 
Burlen  t.  Shannon,  B9  Haas.  300. 

This  was  not  a  natoral  watercourse. 
.    Gould,  Waters,         263,   204,  and  cases 
cited:  Luther  t.  Winnitimmet  Co.  9  Cush.  171; 
Jaekman  v.  Arlington  MUla,  137  Mass.  277, 
279;  Leaaard  v.  Stream,  62  Wis.  112. 

If  the  water  flowing  into  the  highway  from 
the  south  is  surface  water,  as  found  by  the 
master,  the  defendants  had  not  merely  the  right 
to  divert,  but  to  obstruct  the  flow, — to  keep  the 
water  off  the  highway  by  any  means. 

Flatrgv.  Woreeater,  18  Gray,  601;  Turner  v. 
VarimouU,'.  13  Allen.  291;  Emery  v.  Low^,  104 
Mass.  18,  16. 

If  there  was  a  natural  watercourse,  as  the 
master  has  found,  extending  from  the  souther- 
ly limit  of  the  highway  northerly,  the  proper 
officers  of  the  town  had  the  right  to  divert[i||jt9E 


I  they  did,  and  the  -^fk'  r-.-m^ly 
'  she  thereby  sulTf  n  i3  injury, 
Stat.  chap.  53,      I  '.,  Mk 

This  proposition  i-.  i  iiii^nlly  ; 
course  extended  tliron^ti  lUe  i 
claimed  in  her  behalf. 

Bowe  V.  Qranile  Bridge  CfK 
848;  Mdlen  v.  'WcMt^^fv  A  f*'- 
Lawrence  v.  Fairtunxn,  Tt  Gni 
aon  V.  Dunn,  184  MaKS.  5^,  i 
ton,  29  Ark.  HS^  Afjbfif  ^ 
Conn.  521. 

The  master  has  fOttUil,  :i< 
plaintiff,  through  her  hosLiu 
and  autliorized  the  change  m 
commissioners,  in  advance.  ^ 
irrevocable  afUr  llic  pi-rfonjir 
by  them. 

Whitev.  NoTft>l!--  C""tiiv.  ^  i 

The  plaintiff  is  I  i-iiJiipLvi  hvi 
draih  into  the  drain  minh  % 
ers,^and  by  the  acceptance  o! 
circumstances  found  by  the  i 
jecUng  to  the  lawfulness  trf 
town  officers. 

Seymour  v.  Carter,  %  ItA 
New  Bedford,  108  Mm.  M6, 
Durgin,  5  Me. 

W.  Allen,  J.,  dolivtn^  it 
court: 

This  is  a  bill  for  the  abatemi 
praying  that  the  •lefvorJun!'; 
agamst  divertine  ihf  wtuci 
through  a  culvert  ^i't-'-^^  tin-  IJ 
of  the  defendant  liiiL-^.  .  MtA  > 
ditch  in  the  bigli^^HV  in  fmtil 
land,  and  for  damiigi^'*.  TJu 
the  town  of  Bradford,  Uit!  hii£l 
the  town,  who  opened  the  iQj 
culvert,  and  the  own«T  of  tiie 
water  flowed  after  pasunglhii 
The  case  was  referred  to  a  mm 
the  facts,  his  findiiic*,  tJ« 
case  was  heard  I>j  ■<  jn- 
tioDB  tothemasle'i'r^  n?p<it-i,  au 
upon  the  report  as  II  nhould 
change  that  might  be  made  m 
and  comes  upocappciil  by  tin 
decree  dismissingtlic;  l>ilL'  W 
it  necessary  to  ransiiiitr  n\\  tl 
sented,  and  adven  in  iln'  fat 
they  bear  upon  ilii-  niK-siituia  i 

The  plaintiffs  lund  lic«  on  t 
of  the  highway,  and  ^xteodsi 
the  highway.  Her  hotiae  la 
partoi  the  land,  andtlieeiAW 
There  was  a  dilch  in  the  nmI 
highway,  extendingfmmthei 
line  westerly  abniil  80  fiwt.  i 
plaintifTs  easterly  Mtio  ilie« 
tending  southerly  from  tbf 
which  water  passed  Into  dn^ifl 
way,  though  the  former  ml  i 
latter.  The  plaimlff'd  «Har  >' 
the  ditch  in  the  bicrh,inir,  a'f 
the  easterly  end  "i.  Thp  l»i 
and  wet,  and  wiit<.v  cnllt'Ttet 
the  ditch.  Abom  tvt 
plaintiff's  easterly  line  wii> 
culvert,  which  exii-ndcd  fimu 
northerly  nde|Of  the  ^^Vta, 
^  detbpi&m  til 
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ibich  water  from  tbe  ditch  Sowed  upon  OaRe's 
lod.  The  bottom  of  tbe  culvert  was  bigber 
ban  Uie  boitom  of  -  tbe  ditch,  and  water  stood 
n  tbe  ditch  on  both  sides  of  tbe  mouth  of  tbe 
jtivai,  and  for  00  or  60  feet  westerly  from 
L  Tbie  road  tn  Troot  of  tbe  plaintilT's  house 
rw  higher  than  at  the  culvert,  atid  there  was 
n  escape  for  tbe  water  in  the  ditch  below  the 
rrel  of  the  culvert.  Tbe  road  commissioners 
i  Bradford  rut  down  the  street  in  front  of 
lUintiff's  bouse;  established  a  regular  desceod- 
og  prade  from  the  culvert  to  beyond  tbe  plaiu- 
iff'ft  westerly  Hoe;  uoderdrained  tbe  roadbed, 
lod  m&de  a  ditch  or  drain  on  the  southerly  side 
if  tbe  highway,  between  the  roadbed  and 
diiDiifTsbne,  from  tbe  westerly  end  of  the  old 
Ktcb  to  a  point  beyond  theplalntifl's  land,  and 
ttetnided  the  culvert.  This  was  in  188?.  In 
IStS  tbe  plaintiff  filled  up  tbe  new  ditch  and 
ifitned  tbe  culvert.  In  1884  the  highway  sur- 
r^r  of  Bradford,  acting  under  tbe  direction 
tf  tbe  selectmen  of  the  town,  opened  the  ditch 
Dd  filled  np  the  culvert,  which  is  the  act  of 
tbich  the  plaintiff  complains.  At  that  time 
ftere  was,  in  front  of  tbe  plaintifTs  house  and 
Ind,  extending  212  feet  from  ber  westerly  line 
to  a  pcjnt  80  feet  easterly  from  her  bouse, 
I  covered  dndn,  most  of  it  a  stone  drain  IS 

1^  inches  in  rize,  and  the  rest  drainpipe 
to  inclies  in  diameter;  from  her  easterly  line, 
Exteoding  westerly  about  80.  fee(,  was  the 
Mtcb  wMcb  had  been  there  from  time  im- 
Bemorial,  and,  connecting  the  two,  was  tbe 
Bor  60  feet  of  new  ditch;  through  this  ditch 
nd  driBD  ran  tbe  water  which  bad  former- 
b  ma  tbroogh  the  culvert,  ukI  that  which 
M  nm  and  stood  in  the  old  ditch.  The  acU 
^Kk  all  done  in  the  repairof  the  highway,  and 
wwe  gtiitable  and  beneficial. 
!  So^ertionlBmadeoftheauthorllyoftberoad 
taninissioDers and  highway  survevor  to  change 
ttemde  of  tbe  street  (see  CaUender  v.  Mar$h, 
imi  418;  Burr  f  leteeater,  l2t  Haas.  241; 
^aon  V.  Htw  BuKird,  187  Mass.  265;  SuUivan 
Mfl«  River,  4  New  Eng.  Rep.  682,  144  Mass. 
pi,  or  to  divert  the  watercourse,  and  carry  it 
■  front  of  the  plaintifTs  land,  if  it  was  occa- 
fcrned  1^  surface  water  (see  Elder  v.  Jiemie,  3 
itt.  599;  Benjamin  v.  Wheelrr,  15  Gray,  486; 

T.  Worceater,  13  Oray,  601).  But  the 
paintiff  cootends  that  it  was  a  natural  water- 
none,  and  that  there  is  no  authority  to  divert 
i  natural  watercourse  for  tbe  purpose  of  re- 
P^g  a  highway.  Tbe  master  found  that 
[wre  was  do  natural  watercourse  southerly 
nwn  the  highway ;  but  that  one  arose  within  tbe 
fails  of  the  highway,  on  its  southerly  side,  in 
fte  ditch,  easterly  of  the  culvert  that  has  been 
J^en  of,  and  flowed  into  and  through  the 
Jn^rt,  and  out  upon  land  of  Gage.  The 
pintiff  excepted  to  tbe  finding  of  the  master 
■at  there  was  no  Datural  watercourse  south  of 
■e  highway.  An  examination  of  tbe  evidence 
■owsthattheflndingwasrequired  bylt.  The 
Kfendaot  excepted  to  the  finding  that  there  was 
•  natural  watercourse  within  the  limits  of  the 
Jwhway.  This  exception  would  require  care- 
ntl  cnuideration  were  the  finding  material. 
As  we  are  of  opinion  that  tbe  officers  had  au- 
Monty  to  divert  the  water,  though  of  a  natural 
*"ten»urBe,  as  found  by  the  master,  this  and 
*>Die  other  exceptions  become  immaterial. 

The  whole  authority  for  Teptdring  highways 
'Habs. 


was  originally  In  tbe  highway  surveyors.  Stat. 
1786,  chap.  81.  Tbeonlystatutc  limitation  up- 
on that  authority  was  the  provision  that  appears 
in  Pub.  Stat.  chap.  53,  ^  12,  that  highway  sur- 
veyors shonid  not,  without  the  approbation  of 
tbe  selectmen  first  had  in  writing,  cause  a  wa- 
tercourse occasioned  by  the  wash  of  tbe  highway 
to  be  so  conveyed  by  the  side  of  the  way  as  to  iu- 
commode  a  bouse,  store.shop,  or  other  building, 
or  to  obstruct  a  person  in  the  prosecutionof  his 
business.  This  section  does  not  make  such  act 
illegal,  so  that  an  action  will  lie  focp  it,  but  pro- 
vides a  remedy  In  tbe  nature  of  an  appeal  to  tbe 
selectmen.    Elder  v.  Bemig,  mipra. 

Rev.  Stat.  chap.  24,  g  7,  provided  that  county 
commissioners,  on  an  application  for  laying  out 
or  altering  a  highway,  might  order  specific  re- 
pairs, as  IS  provided  in  Pub.  Stat.  chap.  49, 
is  16.  By  Stal.  1877,  chap.  58  (Pub.  Stat.  cbap. 
52,  g  Si,  highway  surveyors  are  to  act  under 
the  direction  of  the  selectmco  in  expending 
money  for  repairs.  By  Stat.  1871,  chap.  158, 
towns  were  authorized  to  choose  road  commis- 
sioners who  should  have  all  the  authority  of 
selectmen  and  highway  surveyors,  regarding 
ways.  See  Pub.  Stat.  chap.  27,  75.  The 
auuiority  of  the  selectmen  and  road  fximmis- 
sloners  to  oi^er  specific  repai^  is  limited  to 
town  and  private  ways.  Pub.'  Slat.  cbap.  40. 
g  65.  Substantially  fbe  whole  authority  of  the 
public  over  highways,  as  regards  making  re- 
pairs upon  them,  is  vested  in  the  highway  sur- 
veyors or  the  road  commissioners  as  their  sub- 
stitutes; and  tberigbtsof  the  public  is  the  same 
in  respect  to  the  repair  as  it  is  in  respect  to  the 
construction  of  a  higfawaT.  That  this  power 
may  be  exercised  to  the  damage  of  adjoining 
owners  is  recoguized  in  the  provision  for  com- 
pensation.  Pub.  Stat.  chap.  52,  g  15. 

In  constructing  and  repairing  a  nighway,  the 
public  have  the  rights  of  a  landowner  as  re- 
gards watercourses  within  the  limits  of  the  high- 
way. It  can  make  artificial  watercourses  for 
surface  water.  In  regard  to  natural  streams, 
it  must  hnve  regard  to  rights  of  riparian  own- 
ers upon  them.  It  has  no  right  to  obstruct  the 
stream  so  that  the  water  will  be  prevented  from 
flowing  off  from  land  of  proprietors  above 
{Parker  v.  LmteU,  11  Gray,  85a),  but  it  has  a 
right  to  make  changes  in  the  course  of  the 
stream,  within  the  location  of  tbe  highway, 
which  will  not  affect  tbe  rights  in  the  stmm 
of  riparian  proprietors  upon  it.  Roux  v.  Gran- 
ite Bridge  Corp.  21  Pick.  844. 

In  the  case  at  bar,  the  riparian  proprietors  on 
the  stream  below  the  highway  concurred  in  the 
action  of  the  road  commissioners  and  of  tbe 
highway  surveyor,  so  that  tbe  question  whether 
the  plaintiff  could  take  advantage  of  a  wrong 
to  them  is  not  presented.  As  the  natural  water- 
t-ourse  begins  within  Uie  limits  of  the  highway, 
there  Is  no  riparian  proprietor  above  the  high- 
way whose  rights  can  be  affected.  If  it  is  as- 
sumed that  tbe  plaintiff  owns  the  fee  to  tbe  cen- 
tre of  the  highway,  that  would  give  her  no  right 
to  the  water  upon  It,  as  agaiosl  tbe  public.  Any 
right  relating  to  tbe  water,  aaownerof  theland, 
was  taken  with  the  land  for  public  uses.  The 
water  in  the  highway  was  like  earth  and  stones 
— so  much  mat  ter  to  lie  disposed  of  in  the  man- 
ner most  beneficial  to  the  highway, — the  only 
restriction  being  that  the  rights  of  private  prop- 
erty should  not  be  infringed,  '''"'^^'^[^^^^ 
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grivate  property  in  earth  and  stones  Trhich 
appeo  to  be  upon  the  highway,  but  the  only 

right  in  water  running^  upon  a  highway,  which 
can  conflict  with  the  riglit  of  the  public  to  ap- 
propriate it  to  the  repair  of  the  way,  is  the  right 
of  riparian  proprietors  iu  a  stream  to  the  nat- 
ural flow  of  the  water.  As  there  were  no  such 
rights  involved  in  the  case  at  bar,  the  atream 
was,  practically,  wholly  within  the  limits  of 
the  highway,  and  the  right  to  convey  a  natural 
stream,  whose  source  and  body  and  outlet  are 
in  the  highway,  in  an  artificial  drain  or  ditch 
within  the  highway',  cannot  be  distinguished 
from  the  right  to  carry  surface  water. 

Ko  damage  was  done  to  the  plaintiff  except 
from  the  inconvenience  of  having  an  open  wa- 
tercourse In  front  of  ber  vacant  lots,  and  no 
other  or  greater  damage  than  would  be  caused 
by  a  watercourse  for  the  wash  of  the  street, 
unless  a  greater  quantity  of  water  might  in- 
crease the  inconvenience.  But  the  amount  of 
damage  done  to  the  plaintiff's  estate  is  imma- 
terial. The  statute  provides  an  adequate  rem- 
edy. As  the  acts  which  occasioned  the  damage 
were  lawful  acts,  done  for  the  purpose  of  re- 
pairing the  way,  the  plaintiff  must  pursue  the 
remedy  provided  by  the  statute. 

Bin  dttmieted. 


William  R.  STOCKBRIDGE  et  cU.,  I^U- 
Uonert,  ^ 
t. 

ESTATE  OF  Elam  STOCKBRIDGE. 

1.  A  .will  directed  the  executors  to  divide 
a  certain  portion  of  the  estate  equally 
among  the  children  of  C.  8.  1>.  H.  S. 
was  a  son  of  C.  S.  and  a  nephew  of  the 
testator.  The  only  children  of  D.  H.  8. 
who  were  living  at  the  teetator^s  death 
petitioned  for  payment  to  tbem  of  the 
amount  which  would  have  been  payable 
to  D.  H.  8.  if  he  bad  survived  the  testa- 
tor,»and,  to  show  that  D.  H.  8.  died  be- 
fore the  testator,  offered  proof  of  bis  de- 
parture from  his  home  some  ten  years 
before  the  testator's  death,  and  that  he 
had  not  since  been  heard  of.  Held: 

(a)  That  the  preaanptlon  of  death 
after  an  absence  of  seven  years  applied 
to  D.  U,  8.,  and  tiiat,  under  Gen.  Stat, 
chap.  92,  g  28.*  r«-enacted  in  Pub.  Stat, 
chap.  127,  ^  23,  his  issue  who  survived 
•the  testator  were  entitled  to  tahe 
what  he  would  have  taken  lud  he  sur- 
vived the  testator. 

ih)  That  the  fact  that  the  ^itt  to  D. 
H.  8.  was  only  to  him  as  one  of  a  class 
did  not  prevent  the  operation  of  said 
statute. 

(c)  That  it  was  immaterial  whether 
any  of  the  class  (children  of  C.  S.)  sur- 
Tived  the  testator. 
3.  The  ezeeutors  of  said  will  had  depos- 
ited the  money  in  question  in  a  savings 

*ThlB  seotloQ  tfl  aa  follows:  "  Wben  a  devise  or 
legacy  is  mude  to  n  child  or  other  relation  of  the 
testator,  and  such  child  or  relation  dfra  before,  but 
leaves  liwue  who  survive,  the  testator,  auch  issue 
shall,  unless  a  different  disposttloa  Is  made  or  re- 
quired by  the  will,  take  the  same  estate  tliat  the 
person  whose  Issue  they  are  would  have  ttUran  had 
he  survived  the  testator." 
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bank*  under  an  order  of  1 
probate,  passed  in  pnrm» 

1885,  chap.  378,  wliich  rrriTi 
peared  to  the  juri^-f  nf  uml 
residence  of  D.  11.  s.  wi 
Seld,that  thisivir-.  mii  intf 
any  further  effect  iliiiii  to 
the  proper  keeping  of  the 
Its  accumulatiow.  until  It  i 
eertained  who  -were  entitle 
(Hampden — Filed  Jaauaci 

ON  report.  Den^^pneifKn 
petitioners. 
This  was  a  petition  to  ih^  [hv 
the  payment  of  If^acicfi.   It  wa>B 
heard  before  WilUam  Allen.  J'., 
the  case  for  the  consiilenitioa  of 
Elam  Stockbridge,  rli- tvsJjiior, 
1881.    His  will  was  .I'Iniin. 
and  bis  estate  settled  b^'  ihc  t-xt^r 
residuary  legacies  became  parab 
The  will  ts  dated  December 
tlie  will,  a  portion  of  Uic  residue 
is  given  to  children  of  t'bcfie-r  Si 
these  words:  "One  of  <ive 
my  executors  to  divid'  <"]'ijiilv  v 
dren  of  Chester  8to''kli™i-.,-.  " 

David  H.  Stockbridi^i-  w  s 
Stockbridge;  the,petUi()Der»  are 
dren  of  David  H.,  awt  yrm  tb« 
him  liviufr  at  the  dec^HBC  of 
Neither  David  H.  nor  the  p 
named  in  the  will,  nor  inke  odvI 
unless  under  a  legscv  m  rliildn 
Stockbridge.  ■ 

The  petitioners,  tr,  i.n.v*'  ih 
Stockhnd^  died  befnrf  the 
the  deposition  of  the  wife  of  i^a 
so  much  of  which  as  ,b«m  upon  t 
as  follows: 

lot.  2.  Were  yon  the  wife 
Stockbridge  ♦ 

A.  Yes.  We  were  married  or. 
of  September,  1857. 

Int.  4.  When  did  ynu  last  see  t 
H.  Stockbridge  ?  Wliere 

A.  On  the  17tb  diiy  of  Aug 
Princeton,  Bureau  Oomity.  iUl» 
lot.  6.  At  the  time  you  last  ■ 
you  living  together  iis  man  and  i 
A.  Yes. 

Int.  6.  What  fomilf  had  yon  i 
time  1  Who  were  the  dbUdmi, 
were  they  ? 

A.  We  had  thre(!  cliiUlrcii: 
twelve  years  old,  paal  ;  Uattie 
old  ;  and  Mary  O.,  MMVVVrcdd^ 

Int.  7.  At  that  tfiiie,  Wim 
means  of  supoorl  othrr  lhaO  tittl 
the  said  David  ? 

A.  None  whatever. 

Int.  8.  State  the  cirt  inii^hiiicflfl 
the  said  David  H.  left  lii^  Ijonie  i 
state  vou  last  saw  hin.  Whacdli 
time  he  left?  Where  did  he  my  1 

A.  David  was  out  i^f  ivorfe.  i 
none:  be  was  offered  wivrh  on  \tu 
of  a  new  railroad  in  Mii  UiirAiK  an 
the  railroad  was  to  rqn  fnmi  lioi 
tgan,  to  Chicago;  he  nnrt  others 
Michigan  and  work  >iti  ttM  }0l 
would  go  to  Houston. 
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IbL  9.  After  he  left  his  home,  as  stated 
foa,  did  you  reoenTe  any  letters  from  him  t  if 

E,  how  many  and  when  ¥   WheD_  was  the 
one  received, — within  what  time'  after  he 
feft  home  t 

A.  Yes,  I  received  two  letters;  the  first  one 
dated  t  Chicago,  Illinois,  and  the  last  at  Hil- 
vankee.  Wisconsin.  The  first  was  received 
ibont  two  days  after  he  left,  and  the  last  I  re- 
ceived about  three  weeks  after  he  left  home. 
I  do  not  recollect  the  dates  of  those  letters.  I 
sent  Uiem  to  David's  brother,  Frank  W.  Stock- 
bridge,  at  Pana,  IHiDois,  aod  he  has  not  re- 
tamied  them .  David  wrote  me  id  his  last  let- 
to*  that  I  should  write  him  at  Houghton,  Mich- 
igan." 

Int.  10.  Have  you  ever  heard  from  the  said 
David  H.  since  he  left  home,  other  than  as 
Mated  7  How  old  was  the  said  David  H.  when 
he  left  his  home,  as  stated  ?  What  efforts  have 
yoa  made  to  ascertain  bis  whereabouts  f 

A.  I  did  not  since  that  last  letter.  David 
WM  ftnty-one  years  old  on  the  28th  day  of  Au- 
ptst.  1871,  the  month  he  left  home.  I  have 
written  him  at  Houghton,  Michigan,  and  also 
to  the  TOstmaster  at  that  place;  bis  brother, 
Frank  W..  has  made  all  the  efforts  he  conid  to 
find  bis  whereabouts.  I  have  Inquired  of  par- 
ties who  left  with  him. 

Int.  11.  Have  you  ever  written  to  the  place 
from  which  the  fetters  to  you  came,  inquiring 
as  lo  what  had  become  <n  him  ?  What  was 
the  name  of  that  place  ? 

A.  I  wrote  him  as  stated. 

Int.  13.  What  was  the  condition  of  health  of 
the  said  David  H.  at  said  time  he  left  home  ? 

A.  It  was  fair;  but  he  was  drinking  very 
bard  and  had  been  for  some  years  before  he 
left  home. 

Furtber  facts  appear  in  the  opinion. 

Mr.  Cluu>les  L.  Xiong,  for  petitioners: 

Whatever  rights  the  petitioners  have  origf- 
Bate  under  the  claiue  of  the  will;  "One  of 
Hid  five  parts  I  direct  my  executors  to  divide 
eiinalty  among  the  children  of  Chester  Stock- 
Widge."  The  petitioners  being  the  children  of 
Shrn  H.  Stockbridge,  who  was  a  child  of  said 
Chester  Stockbridge,  und  claiming  that,  aa  at 
tiie  lime  Elam  Stockbridge  died  the  law  pre- 
saaieA  Uieir  father  dead,  owing  to  his  absence 
for  over  seven  years  without  having  been  heard 
from,  they  are,  under  the  provisions  of  Gen. 
Stat  chap.  02,  g  28.  entitled  to  the  lesacy  which 
bewould  have  taken  had  he  been  living.  The 
{Koviflioas  of  said  chapter  apply  to  sudi  a  leg- 
acy  aathis. 

Mam  V.  Weaver,  16  Oray,  806. 

At  the  time  of  the  decease  of  the  testator, 
David  H.  Stockbridge  bad  been  absent  from 
his  home  and  family  nearly  ten  years,  and  the 
law  presumes  that  he  was  dead  at  the  time 
Elam  Stockbridge  died, 

Loring  v.  Steineman,  1  Met.  204:  Joehumten 
V,  SttffoUt  Sav.  Bank,  8  Allen.  87;  Flj/nn  v. 
Oefeti  12  AUen,  183;  Se  Phene'a  Truata,  L.  R, 
&  Cb.  App.  189. 

The  court  had  authority  to  order  the  deposit 
of  David  H.  Stockbridge's  legacy,  on  establish- 
ing the  fact  that  he  was  absent  from  home,  and 
that  bis  residence  was  unknown,  without  the  ex- 
ccatfffc  imrring  the  negative  proposition,  that  he 
was  not  dead.  And  ff,  after  the  deposit  had 
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been  made,  and  it  appeared  that  he  had  died 
after  leaving  home,  and  prior  to  the  testator's 
deatJi,  leaving  children,  would  jiot  6uch  cbil- 
dren  be  entitled  to  the  money  deposited,  under 
Gen.  Stat.  chap.  93,  §  28? 

The  statute  of  1885  does  not  confer  upon  the 
court  the  power  of  determinintr.  at  th^  time  of 
the  order  of  deposit,  to  whom  tnc  legacy  is  due; 
and  the  decree  cannot  go  to  the  extent  of  a  de- 
cree in  an  intestate  estate,  the  distribution  of 
which  is  entrusted  to  the  court;  and  as  to  which 
decrees  are  binding. 

Loring  v.  Steineman,  supra;  Pierce  v.  Prea- 
<M«,128  Mass.  140. 

No  brief  was  ^led  for  respondent. 

O.  Allen,  J.,  delivered  the  opinion  of  the 

court: 

Assuming  that  the  statements  contained  in 
the  deposition  were  true,  they  are  sufficient,  in 
the  absence  of  anythiog  to  the  contrary,  to 
raise  a  presumption  of  fact  that  David  H. 
Stockbridge  died  before  the  testator.  The  rule 
is  carefully  stated  in  Ijoring  v,  Steineman,  1 
Met.  204,  211,  by  Oki^Juatiee  Shaw:  "  Upon 
a  person's  leaving  bis  usual  home  and  place  of 
residence,  for  temporary  purposes  of  business 
or  pleasure,  and  not  being  heard  of,  or  known 
to  be  living,  for  the  term  of  seven  years,  the 
presumption  of  life  then  ceases,  and  tbat  of  his 
death  arises.  But  this  presumption  may  be  re- 
butted by  counter-evidence,  or  by  a  conflicting 
presumption."  And  in  Prudential  Aatur.  Co. 
V.  JSdmonda,  L.  R.  3  App.  Cas.  487, 509,  it  was 
stated  by  Lord  Blackburn  to  be  "  necessary,  in 
order  to  raise  the  presumption,  that  there  should 
have  been  an  inquiry  and  search  made  for  the 
man  among  those  who,  if  he  was  alive,  would 
be  likely  to  hear  from  bim."  See  also  Flynn 
v.  CMee,  12  Allen,  ISS;  Jochumaen  v.  Buffoik 
Sav.  Bank,  8  Allen,  87,  96;  Bowditek  v.  Jor- 
dan. 181  Mass.  821;  Be  PAen^a  Trvata,  L.  R  5 
Ch.  App.  189;  Be  Le^eai  TnuU,  L.  R.  8  Ch. 
App.  856;  1  Greenl.  Ev.  §  41;  1  Taylor.  Ev.  g 
200.  It  should  therefore  now  be  taken  for 
granted  that  David  H.  Stockbridge  died  before 
the  testator;  and.  by  virtue  of  Gen.  Stat.  chap. 
92,  S  38,  re-enacted  in  Pub.  Stat  chap.  127,  S  28, 
his  issue  who  survived  the  testatOT  are  entitled 
to  take  what  he  would  have  taken  had  he  sur- 
vived tbe  testator.  The  circumstance  that  the 
gift  to  bim  was  only  as  one  of  a  class  does  not 
prevent  tbe  operation  of  this  statute.  Moore  v. 
Weaver,  16  Gray,  805.  Tbe  fact  that  David  H. 
Stockbridge  was  a  nephew  of  tbe  testator  is 
found  in  the  will.  It  does  not  appear,  nor  in 
the  view  which  we  have  taken  is  It  material, 
whether  any  children  of  Chester  Stockbridge 
survived  the  testaAbr.  That  fact,  if  it  existra, 
would  not  cut  off  the  right  of  the  children  of 
David  H.  Stockbridge:  it  would  only  diminish 
the  amount  to  which  they  would  be  entitled. 

Tbe  executors  of  the  will  of  Elam  Stock- 
bridge  deposited  the  money  in  tbe  Springfield 
Institution  for  Savings  by  virtue  of  an  order  of 
tbe  judge  of  probate,  passed  in  pursuance  of 
Stat.  1885,  chap.  876,  it  being  recited  that  it  ap- 
peared to  bim  that  the  residence  of  David  H. 
Stockbridge  was  unknown.  This,  however, 
was  not  intended  to  have  any  further  effect 
than  to  provide  for  tbe  proper  keeping  of  the 
money, with  its  acctmiulationa,until  it  should  be 
ascertained  and  determined  who  aTe>  properly 
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ontiLlcd  to  Tficnivetlie  Bfime,  It  now  appears 
that  tlie  i.ietilioni.-r*  Jtrt-  3o  eiyliUed;  mul  or- 
der may  be  frflmed  for  the  payment  of  two 
tliirds  of  tlK'aimjunl  loihe  two  petttionera  who 
RTesjii  jun'ii.  and  of  one  tbini  to  ihe  ^uuidmn  of 
Mary  tJ.  HlocklJri'lirc.  a  niinnr,  when  surli 
guardian  thai)  be  duly  appointed. 
Decree  aceordingty, 

Rodmctc  McPHEE 

CftTherme  liRDDERICK  tl  nl. 

Under  tho  statute  requiring;  tlnit  the 
statement  filed  tii  i^etmre  fi  mecliaiiics' 
lien  for  lubfir  ^ibfi!!  cQnt»ia  "thf  name 
of  "the  owner  oi'  owners  uf  nui'ti  prop- 
erty! >f  known,"  n  Btatement  that 
"Baitl  lot  of  Ifirid  beiiii^  owued.  to  the 
beat  of  my  knowledge  HJid  belief. 
byCatlieritieBroderi(^k,  tpfwaid  rhelnea.," 
Is  eu£Bcient,  where  the  petitioner  inuu- 
centJy  states  his  belief,  iilthoiij^'-h  lie  is 
in  error  as  tn  the  owuerHhip,  eepecially 
where  the  lioneii^t  ti)i»taki^  has  nut  in 
any  way  milled  or  injured  the  reapoa- 
dent<s. 

(?um»Lk  Filed  Jaiiuiiry  S,  1«8S,I 

ON  reptjil,  Dtrcrcf  njfinite!]. 
ThiHflBs  u]>etitji>ino  etiforcea  meclifmics' 
lien  for  laliot  performer!  for  respoudpul  I.il.rL- 
field,  in  the  sreeiinu  of  a  Ejuikjing.  It  wjib  liled 
in  the  Clipliiua  Police  Coiirl.  iLumiuHt  Lilchfiild 
and  Brodcrick,  and  iippeaied  into  ihw  HUEKTior 
conn.  Williiii  iiLdeiy  dnVft  nftei  peliltnner  had 
cea-'Hed  1o  liibor,  lie  iTiimmtmfd  MrXaiuara  iato 
court n;*  ii  co-rtMjJoiidtDl.  In  ihoctreclion  of  the 
building.  IJldificld  wiit;  iirtinR  under  a  foil- 
trset  wiUi  BroJehck,  u  I'ormfr  ownt?!',  liut  [be 
title  to  LhepreTiiiws  was  nor  m  lier  theu  nor 
afterwiirds.  When  tlie  stateracnt  of  lien  was 
filed  in  the  re^gialry  of  deeds,  the  litie  wan  in 
McNantnru. 

At  the  irial,  the  prcMdinjr  Justice  ruled  tliat 
the  eertitScaii;  of  lite,  wbk'h  app^Ars  in  the 
opiiiiou  of  the  cnurt,  waw  siifTioipnl  in  lft«-,flnd. 
upon  Ibewliole  case,  entered  a  decree  estab- 
li^liiug  the  lieti^  and  resipfindentftexceplcd.  Thfe 
case-  wfts  rtporli'd;  if  (be  rulinfr  whjj  correct  the 
decree  to  beafHmiwl,  otherwi;*  a  new  trinl  to 
be  oniered, 

Mfjiiiris.  Crowley  &  Maxwell,  for  n-ppon- 

The  wiirda  "the  name  of  the  owner  or  own- 
ers of  such  pro^Hjrty.  if  kliowo'"  (Pub.  Stat, 
chap,  lyi,  S  6),  liave'not  been  fully  construed. 
But  (.eu — 

Keily  V.  fjiws.  109  Mhrs.  395;  PaMf-k  v. 
Smith.  120  MiisB.  JilO;  t.VMTc/i  v.  Morifn,  UH 
Ma&s.  41)4,  4t)7.  \m. 

Tlie  petiliuner,  not  knowing  the  name  of  the 
tiwner,  may  desrrilHi  the  property,  and  state 
Ms  ipnoinDce  of  the  name  of  the  owner;  but 
if,  in  I'jict,  not  knowing  iicciirutcly  ihe  owner's 
oamc,  he  undertaken  to  liintc  the  name,  he  dees 
m  at  Ida  f^fil.  A  nrinstfttemeci.  mftleads  no 
one;  p  (iiis-stnlemcnt  misleatLs  everyone, — for  ail 
hai-e  con«inir!ive  notice  of  the  recordi'd  Heti. 

When  the  name  is  not  Hinted,  conveyancers 
arc  not  milled,  ffir  they  Jire  put  on  inqniry  lo 
examine  the  description  of  tbe  pnjpcrty.  and 
so  identify  the  sBlate.  But  if  Ihe  i  state  is  rep- 
resented to  l>e  the  prniu'rly  of  John  Stnitli, 
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when  in  fael  H  is  the  property 
tliea  the  conveyancer  la  milled: 
up  the  tillu  of  John  [>oe,  he  is 
au  exauiinulion  of  a  claim  of  lie- 
index  in  our  registry  of  deeds 
linnw  ledge. 
See  Kelly  v.  Ijnetr;  PoirteJt  ' 

The  statute  having  always  b« 
sinied,  and  tbe  eqiinies  t»ei)i.!r 
of  the  parties  are  to  t>e  delermi 
terof  the  law. 

Mr.  T.  J.  MftrtlBon.fi.ir  pel 

Fctitiooer,  whilL-employed  by 
formed  tlip  labor  upon  the  preini 
acted  under  a  contract  with  B 
Mrrfamnra's  consent  (see  Pub.  J 
S  1);  and  McNaraara  waa  pnipc 
liefHme,  a  peirtv  respondent  W 
limited  by  Pub.'Strtt  chap.  191, 

NotwilJistandinp  the  statemPtlT 
lot  of  3anri  ttiia^  owned,  to  t 
koowled.ce  and  lielief ,  by  CaUiei 
of  H«i(l  t'helsea,"  the  certiflcat 
was  BulUcient  in  law  aijainst  Mc 

Pee  Puh.  Btat.  cbap.^191,  %  «. 

Petitioner  lx;lieVed  Broderie 
L'ndPT  rlie  circumstances,  that 
niislurd  WHS  natnra!.  He  certainb 
the  name  of  tli«  true  owner.  T 
from  /rf%  V,  F.nm.  10«  MjIAI,  3M 
ledptB  uf  the  prliiioner;  and  fn 
iitinjiuntn.  ilas.'^.  534.  in  wh 
(i£  valuable  consideration  for  a  c 
feelintj;  the  title,  known  to  the  ] 
i(ettli(>d  HiniiDgt  him. 

The  words  "if  known."  in  Pi 
Ifll,  ^  fl,  uncier  any  nile  of  co 
entdled  to  receive  'heir  full  inea 

1)1  KrHy  V,  Loim,  jiuprn,  tlie  c 
ing  of  them,  and  the  cUuae  e< 
(Pub.  Htat.  chap,  191,  t!,  8).  says: 
cbimant  from  (he  m'ccsaity  of  a 
nHtne  of  the  owner  only  when  i 
to  him.  tbni*  providing  for  cas 
intPtmediale  parly  employs  w 
witliatlt  disclosing  (be  name  of 
whose  authority  lie  acts," 

The  jilateuicnt  of  Ijelief  in  the 
supertluous, — not  nece.^sary, — a 
and  immaierifll;  for  the  aiae  wt 
sustained  without  it. 

^^ee  Kfi^^  v,  iMira,  artpttx. 

It  should  lie  treated  aa  m 
ainiple,  iinmaterial,  unlieoessar 
nient  of  opinion  as  to  the  ownei 
ulone  in  a  stuteUient  of  lien  ti 
lifirm  h,'i«  resulted  therefram, 
beld  fatal, 

See  Ilftupitiiiin  t.  Catlin,  20  I 
imtii  V.  Rtm,  46  Mo-  S37:  TWArf 
(ral.  2tW. 

Mortoti,  ('f'.  J.,  deiivorwl 
tbe  couil; 

Tbe  cmly  objeetion  inarfe  by  t 
iQ  the  validity  of  (be  pelitione 
the  ccrtiBnate  filed  by  him  in  1 
deetiF*  was  inMilfirieni.  Tlie  si 
that  "the  lien  shall  bedi^folvwl, 
son  de^^iriiiu  'o  nvail  liicinelf  I 
thirty  days  'after  he  teases  to  1 
f  urutali  labor  or  mplerial^  fqr.  1 
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Rtnicture,  files,  in  the  registry  of  dwds  for 
tbe  coDDty  or  district  in  which  the  fiame  is 
ataated,  a  statement  of  a  just  and  true  account 
of  the  amount  due  him,  with  all  just  credits 
giTFD;  a  description  of  ttie  property  intended 
to  be  corrred  by  tbe  lien,  sumciently  accurate 
for  i^ntificatioD:  and  the  Dame  of  the  owner 
or  owners  of  sucb  propertv,  if  known."  In 
ihecaae  before  us  tbe  petitioner  duly  filed  a 
certificate,  which  was,  in  all  respects,  a  com 
piiance  with  tbe  statute,  unless  the  sliatement 
tfacr^D  as  totheowoeisbip  of  tbe  property  was 
insufficient.  This  statement  was  as  foUows: 
"Said  lot  of  land  being  owned,  to  the  best  of  my 
knowledge  and  belief,  bv  Catherine  Broderick, 
of  said  Cbelsea."  In  fact,  the  prsperty  was 
owned  by  the  defendant  McNamara,  but  the 
petitioner  believed  that  the  defendant  firoderick 
was  the  owner.  The  statute  and  the  decisions 
regard  it  as  ImportftDt  Uiat  the  name  of  the 
owner  should  be  given  in  the  certificate,  if  it 
can  be  done;  bemuse  otherwise  subsequent 
porcbaserB,.  who  buy  upon  the  faith  of  the 
regi5itry  titJe,  are  liable  to  be  misled.  And  it 
bas  been  held  that,  if  a  petitioaer  knows  the 
true  owner,  and  gives  a  wrong  name  in  bis 
certificate,  it  avoids  the  certificate,  and  he  loses 
liislieD.  KeUjf  v.  Laiot,  109  Mass.  890;  Amidon 
T.  Bn^amn,  128  Haia.  884.  But  the  a^te 
contemplates  that  there  may  be  cases  where  the 
nane  m  the  owner  need  notbe  f^ven  in  the  cer- 
tificate. The  name  is  to  be  given  "if  known." 
This  implies  that,  if  the  name  is  not  known 
to  the  petitiooer,  the  certificate  is  good  if 
it  does  not  name  the  owner.  In  this  case  the 
petitioner  did  not  know  tbe  owner,  and  thus 
It  differs  from  Kdlp  v.  Latos  and  Amidon  v. 
Be^amia.  mpra.  This  case,  then,  is  one  where 
the  name  of  the  owner  is  unknown.  If  tbe 
certificate  had  sostaied,  no  fault  could  be  found 
with  iL  Does  the  fact  that  he  innocently  states 
his  belief  that  the  respondent  Broderick  is  tbe 
owner  vitiate  tbe  certificate?  To  so  hold  would 
be  to  import  into  the  statute  a  provision  not 
found  there.  We  are  of  opinion  that  this  can- 
not bedone.  especially  in  a  case  like  this,  where 
the  honest  mistake  of  the  petidtuer  has  not  in 
my  way  misled  or  injured  the  respondents. 
Jftcrte  t/ffirtniA,  *^ 


Clan  £.  FOGG 
r. 

Eben  N.  PRICE  rf  al 

1.  Whether  or  not  the  fllinf^  of  an  answer 
In  equity  bas,  since  the  adoption  of 
Role  13,  permittinfc  a  demarrer  to  be 
inserted  m  an  answer,  the  effect  of  over- 
mlinfT  a  separate  demurrer  previously 
interposed,  the  court  may,  under  Rule 
22,  allow  such  answer  to  be  withdrawn; 
and,  on  such  withdrawal,  the  demurrer 
will  stand  unaffected  by  the  answer. 

2.  A  eovenaat  in  a  lease,  that  '*if  the 
premises  are  for  sale  at  any  time,  the 
iMsee  shall  have  tbe  refusal  of  them," 
but  which  does  not  fix  the  price  or  pro- 
vide any  way  in  which  it  can  be  fixed,  is 
Mt  of  a  nature  to  be  speelfleally  ea- 
ftre«d. 

8.  hi  eqaity,  the  defease  of  laches  may 

be  tucen  advantage  of  by  demarrer. 


(Bssex  Filed  Januitry  &,  1888.) 

ON  plaintiff's  exceptions  in  an  equity  suit. 

The  bill  in  this  case  waa  filed  by  Clara  E. 
Fogg,  against  EbenN.  Price.  CharlesH.  Price, 
and  Joseph  Price,  and  alleged  that  Eben  N. 
Price,  bemg  owner  of  a  certain  estate  with 
buildings  thereon^  leased  the  same,  by  a  written 
lease,  on  or  about  April  6,  1867,  to  Julian  A.. 
P<3gg;  tlittt  FoBg  entered  under  the  lease,  and 
on  or  about  July  S9, 1876,  being  still  in  posses- 
sion, assigned  the  lease  and  term  to  Edward  A. 
Hodgkios;  that  on  or  about  September  21, 
1816,  Price,  wholly  regardless  of  the  proviso 
in  the  lease,  "that  if  the  premises  arc  for  ^ale 
at  any  time,  the  lessee  shall  have  tbe  refusal  of 
them,"  with  intent  to  defraud  Hodgkins,  con- 
veyed the  premises  to  Charles  II.  Price  and 
Joseph  Price,  In  no  way  informing  the  lessee 
or  Hodgkibs  of  tbe  sale;  that  Charles  H.  and 
Joseph  Price,  being  aware  of  the  proviso  in  the 
lease,  entered  upon  and  ejected  Hodgkios  from 
the  premises,  and  kept  him  out  of  possession 
for  more  than  ten  years,  until  he  recovered  a 
judgment  in  ejectment  against  them  dated 
April  6, 1886:  that,  pending  that  suit,  Hodgkins 
had  conveyed  the  lease  and  term,  the  suit,  the 
cause  of  action,  and  tbe  claim  for  damages,  to 
plaintiff,  who  obtained  possession  of  tbe  prem- 
ises under  the  judgment  of  April  6.  The  bfll 
prayed  that  the  deed  to  Charles  If.  and  Joseph 
Price  be  declared  void;  that  spedflc  perform- 
ance of  the  contract  be  enforced;  that  defend- 
ants be  decreed  to  convey  the  premises  to 
plaintiff;  also  for  damages,  and  that  defend- 
ants be  enjoined  from  conveying  or  otherwise 
interfering  with  tbe  premises  until  the  further 
order  of  we  court,  and  for  a  receiver. 

Tbe  cause  came  on  to  be  beard  under  the 
following  circuipstances,  before  C.  Allen,  J..- 

Plaintiff  filed  her  bill  April  21,  1886.  De- 
fendants filed  their  demurrer  July  27, 1886,  set- 
ting up,  inter  alia,  that  it  appeared  from  the  bill 
that  the  cause  of  action,  if  there  was  any,  did 
not  accrue  within  Atl  years.  Defendants  filed 
their  answerjuly  27, 1886.  Plaintiff  filed  her 
exception  to  answer  December  6,  1886. 

At  the  opening,  and  before  argument  on  de- 
murrer, plaintiffasked  tbe  court  to  rule  as  fol- 
lows: "The  defendants,  having  demurred  to 
the  whole  bill,  and  answered  the  whole  bill, 
have  thereby  overruled  ihtxr  own  demurrer." 

Tbe  court  intimated  to  tbe  defendants' coun- 
sel that  tbe  answer  might  be  withdrawn.  De- 
fendantfi  thereupon  made  a  motion  to  be  allowed 
to  withdraw  tbeir  answer.  Plaintiff  asked  tbe 
court  to  rule  that  tbe  answer  could  not  be  with- 
drawn without  the  consent  of  plaintiff.  The 
court  declined  so  to  rule,  and  theanswerof  de- 
fendants was  allowed  to  be  withdrawn;  and 
the  court  then  entertained  the  demurrer,  and, 
upon  a  ^learing,  ordmd  it  to  be  sustained,  upon 
the  ^ound  of  laches,  and  idaintiff  alleged  ex- 
ceptions. 

lir.  Julian  A.  Fon.  for  plaintiff: 
The  plaintiff,  by  her  mil,  has  clearly  stated  a 
most  fiagrant  breach  of  a  written  contract,  said 
contract  beinjj;  made  with  all  due  formality. 
The  contract  IS  easily  understood;  it  baa  a  com- 
mon and  well-defined  meaning  and  is  expressed 
in  the  following  words:  "Pnmdedihat,  if  the 
premises  are  for  sale  at^^if^^J^mQ^jW^ 
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sball  have  The  refiisn,]  oFtlifru."  Thi-  plaintiff 
iallic  (lasigiice,  liavingnU  Hie  ristJtH  pos-sesswl 
by  (lie  l**?!!*!?,  and  cau  legally  flu*  in  h«r  oivn 
name, 

Aldrich,  Eq.  PI.  p.  41. 

Sucb  u  fontracl  might  Ix'  asgiened  for  a  8iif- 
fident  cnnHiikrntion,  and  no  cLSKignnient  in 
wrilijig  is  iieressory  tn  its  vriliijily:  "ii  nblijpi- 
lion  of  record  or  under  Ht'nl  may  tie  njisigntd  hy 
a  writing  unsealGcl  or  by  a,  mere  verbal  ajiree- 
mcnt. 

Dunn  V.  SiieU.  15  Mas^,  iSS;  D"irmin  v,f'if!-f*, 
18  Jotin?.  SI:  Ffrd  v.  Sluaii,  19  Jcihna.  342. 

The  .iRtij^nLt  of  the  wriUcii  fonlract  in  enti- 
tlejl  tn  iLViinraiiii  ibis  m  lion  fnr  itA  spceilic  pi-r- 
fora«iDce. 

Batton.  Sper.  Perf  srjH;  Cui'n'er  v.  fhiPttnl, 
14  Gmy,  513:  Emisn  v.  Kilhyn,  4  Pick,  4; 
Aldrifb,  Kq.  PI.     Pr  2U1. 

TiJt  objecti™  of  tbt  delendaiity,  tliat  tht 
cause  of  fiction  did  not  accrue  within  A\ years. 
13  n(it  w^li  taken, 

tNW  /xr^  T.  Liudo.  3  Mcriv.  81;  Kitigv.}fiHi- 
furd,  1  N.  J.  Eq.  374:  Jff?<,'W  v.  Kiiu).  11  Leisi]. 
4S6:  A'dwn  v.  Varringtfui,  4  Munf,  3:i2,  See 
also  Vmits&n  \\  W'Utim,  S4  U.  S.  9  P<.-1.  62  (0 
L.  ed.  51);  Eertor  r.  Pn'ce,  I  Mo.  37S;  Pry, 
Bpcc.  Perf.  Ciont.;  Cuttsbcrt  v.Oreary,  6  Madtl. 

The  effeel  of  tiling  llu^  answer  wan  lo  over- 
rule and  rlcHlroy  ibe  demurrer. 

Dad.  Cli.  Pr,  aS4;  C^riri'  v.  p/f/^«,  8  Johns. 
Ch.  SU;  Beftuctiuiup  v.  GPA^,  1  BJhh.  481; 
HobfrtMin  V.  Biii(}lei/,  I  McCord,  Ob.  $52. 

If  the  defendnrit  demur  l-o  Ibe  whole  bilK  an 
answer  lu  a  j-uirt  Ibcreof  in  inconsiHtcnt,  and 
the  deniumT  will  Ije  nvermlefi, 

f^torj-.  Eq.  Pi.  S  442;  Srnizfr  v.  De  myn,  3 
Piiige,  574;  Mil.  Eq.  PI,  by  Jc-remv,  300. 
3iy;  C.*«(K;"*  tW.  1  Bland,  Ch.  'J17;  ^j&icroft 
V.  Dempri^ff,  4  Piiijfe.  124;  ^innffb/vf  v,  ^Wi.;;- 
/iwff,  aPttige,  388;\:V('Wir  v.  /urjw,  1  Bailev, 
Eq.  187;  Jfinis  v.  P,i/,i,fr,  It  Piiige,  ftTtO; 
K'ti/ivfi  V.  W-fnrmeif  Dutch  Chimfi,  0  Paige. 
570;  Aixon  V.  B'lrkiahile,  4  Desinis,  'liJ-^;  /f^W 
V.  BcU.  4  Wh.  54:  Aldrifli,  Eq.  PI,  99;  1  Dan. 
Ch.  Pr.  pp.  :a5,  5i>2>  ,m 

.VTr.  OeorKe  B.  Irea.  for  defeudaalH; 

There  be  im  questioti  tlml  tbe  p^e^^idill)^ 
justict  had  the  right,  jn  bis  discretion,  to  allow 
ihe  answer  of  the  defendanCM  tol*  Uiithdntwa, 
and  that  no  exception  IIm  t«  the  exercise  of 
his  diwretlon  in  tbat  matter, 

Kules  for  the  Keiiulalion  of  Practice  iu 
f'hiLticery,  No.  32. 

The  proviao  in  so  indefinite  in  il4  teroia  that 
it  could  never  liuvc  been  enforced. 

i^Off  V.  Ctark,  113  Mass.  2H3.  See  Willanl 
T.  Tas/lM,  75  I'.  S.  8  Wall,  <1«  L,  qd. 

If  this  proceeding  can  be  brought  at  all,  it 
mu8(  be  m  the  name  of  the  parly  who  held 
tbe  lieu  wlitn  the  breach  complained  of  look 
place;  althoitgb  Ibis  covtuaul,  wt-nf  U  Hulli- 
cieiitJy  definite,  would  undcmbledly  run  wilji 
the  laud,  and  hence  the  benefit  as.  well  aji  tlic 
bunlen  of  it  would  pans  lo  the  ai^ignee  of  the 
lease . 

1  Washb.  Heal  Prop.  Rib  cd.  p.  ^23. 

An  asaignn'e  U  not  liable  for  anj'  breach  of 
covenant  which  occurs  before  he  became  as- 
signee: nor  stfter  he  has  parletl  with  the  estate 
90» 


aud  possession  to  a  new  ansigin 
taJie  advantage  of  sDy  mch  hrea 

Holnea></. .  delivered  the  i 
court ; 

It  was  formerly  a  rule  that 
demur  and  an.'iwer  lo  the  same  i 
tbe  ilctnurrer  was  a  reasrsu  for  i 
Ibe  subsequent  filing  of  an  an: 
Itie  tleniurrer.  Now  that  a  det 
inserted  in  an  answer  [Knle  13). 
be  no  Jongcr  any  rea.wn  why 
mutrer  should  Ijc  overruled  by  i 
subaerpjently.  But  whether  ih 
sueh  )\n  effect  or  not,  the  court 
allow  it  to  \x  withdmwD  (Kule 
it  wus  witlidntwn,  then,  bo  ffir 
question  iir  concerned,  it  was.  as 
been  filed,  Tn  say  that  tbe  dem 
itj  only  a  misleading  figure  of  .s 
a  iiart  of  the  record,  which  niai 
operative,  m  lonp  as  aiioib«;riMiT 
showed  that  it  bad  no  function  i 
caiitse  the  defendant  bad  done 
lutirrer  said  he  ouj^ht  not  lo  lie  : 
But  when  tbf-  reoon)  ceased  to  i 
of  thingH,  it  was  not  neceBBory 
lint  to  go  tUr<iugh  tbe  empty  fn 
Eng  the  clerk  to  note  a  sceontl  til 
per.  If  it  were,  it  would  mthi^l 
m  we  should  permit  it  to  Ik  doii 
wc  are  of  opinion  thai  tbe  hill  d 
case  for  equitable  relief,  and  thit 
set  otit  iti  not  of  a  nature  to  be 
ffirced. 

The  rovenant  is:  "If  tlie  pr 
iiiile  at  any  time,  the  les.'*e  sha 
fnsal  of  Iheiu."  This  is  simplj 
to  give  thelessec  thefirst  chnncr 
tract,  an  ugreemeat  to  sell  if  I 
ttgree.  biil  not  otherwifii'.  It  m 
price  nor  provides  any  way  in  v 
fixed.  Suppose  thai  the  premi.*?! 
vertised  for  sale,  and  thai  the  tenn 
his  bill  at  once,  it  h  plain  that  i 
not  have  named  any  sum  at  w 
ahouhl  he  conipijikfd  losell,  Coi 
fore,  in  the  light  of  a  conCract  K 
treated  bv  lilt  bill,  it  does  not  sat 
of  Frauffs;  and,  apart  from  the: 
fiucb  a  coninict  m  equity  can 
force.  Prtiii  v.  dark.  113  Mas.' 
Denimn.  114  Mass.  16;  Gtltton 
Md.  334:  AWel  v.  liafleJiJf,  1 
Bftnnleif  V.  Ji'fff.nfti,  2  Vem.  411 

It  tniiy  be  wild  th«i  the  conlr 
tfiaf  the'  leflsor  will  deal  with  II 
same  lertiis  as  with  anyone  els 
will  nol  discrimitiAle  A^tn^t  hii 
sor  has  now  fixed  bis  price  by  a 
m  the  piirchaHer  had  nntice  of  li 
defendants  have  removed  (he  d 
way  of  specific  |K^rformancc  by 
duel.  It  might  l»e  thai  tbe  rcr 
fiuliBtantial  jijsriee  aa  rtgainst  tb 
order  to  do  it  a  term  would  ha 
which  \A  not  in  the  contract, 
ccrtuinly  does  not  conlemplate 
body  else  aH  a  mode  of  ascerlain 
which  the  lessor  will  sell  lo  llie 
lep  V.  Ji'ffert'e*,  aupra.  The  Sta 
reuiains  unsatisfied,  nolwitbutat 
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happened.  It  is  not  the  evoot,  but  the  nature 
of  the  contract,  which  is  to  be  considered,  and 
that  must  be  determiaed  by  looking  at  it  as  it 
stood  at  the  time  it  was  made.  BeeSktpiiton  v. 
StapiUon,  1  Atk.  2,  10;  Walton  v.  Coultm,  1 
HcleaQ,  ISO,  129;  Moore  v.  Fitt  Randolph,  6 
Ldgb,  175,  186. 

In  dedding  the  case  upon  this  sroand,  we  do 
Dot  mean  to  Ultimate  that  the  bill  does  not  dis- 
closelftches.  See Milwar^v.  T^anet,  5  Yes.  Jr. 
72«,  note;  Kads  v.  Williajits.A  De  G.  M.  &  G.«74, 
MI;  Broo/u  V.  Oarrod,  8  Ea;  &  J.  608;  Ra- 
Htiagh  T.  Melton.  2  Dr.  &  Sm.  276;  Weaton  v. 
CWffiM,  18  Week.  Rep.  510:  Fry.  Spec.  Peif. 
^  1072, 107S.  Neither  do  we  mean  to  saytbat 
thsdefense  is  not  open  upon  demurrer.  There 
isoodoubt  that  tbeStatute  of  Limitations  can  be 
taken  advantage  of  in  this  way,  because,  al- 
tboD^  at  common  Isw  the  statute  would  have 
tobepleaded,aud  matterof  avoidance  could  cot 
be  alleged  before  the  replication^  Wm.  Saund. 
68,  DOte  6;  Sawger  t  Botton.  4  New  Eng.  Kep. 
«34, 144  Han.  470.  473).  in  equity  such  repfi- 
ration  as  the  plaintiff  desires  to  make,  other 
ihtD  the  formal  joinder  of  issue,  must  be  in- 
serted in  the  bill,  and  therefore,  if  the  lapse  of 
time  is  shown  and  not  met,  a  demurrer  lies.  It 
has  been  thought  that  a  different  rule  applied 
to  laches,  on  the  ground  that  it  was  a  conclu- 
■ioD  of  fai^  which  could  not  be  drawn  on  de- 
morrer.  Murf.  Eq.  Pl.  4th  ed.  212.  But  the 
HasBschusetts  decujons  hold  that  a  demurrer 
vili  lie  in  clear  cases.  Plymouth  v.  Buttell 
MiUt;  7  Allen,'  488;  WilliamM  v.  Bart,  116 
Mass.  518. 

We  have  assumed,  in  favor  of  the  plaintiff, 
witboot  deciding,  that,  although  the  covenant 
woi^ht  to  be  enforced  was  broken  before  the 
■saignmeDt  to  the  plaintiff,  and  the  ri^t  of  ac- 
tioD  was  thereffwe  attached  to  the  person  of  her 
a»igDor  (Cnark  v.  8u)^,  8  Met.  800.  802),  the 
chwie  in  action  mi^ht  be  assigned  in  equity  (8 
Met.  395),— at  least,  for  purposes  of  specific 
peifonnance, — and  that  the  assignee  might  sue 
iaberown  name,  i^tbout  joining  her  assignor, 
IS  nroDerlv  as  If  the  contract  had  not  been 


Daniel  McKENNA 

V. 

N.  Tenney  KIMBALL  et  al. 

l.Wheretbe  town  owned  the  hicfh-school 

boilding  and  the  lot,  but  had  appointed 
Magent  to  have  chargeof  it,  the  school 
eoaualttee  was  by  atatnte  required  to 
keep  the  scboolhoose  in  ^^ood  order,  and 
to  provide  all  things  necessary  for  the 
eoMfiirt  of  the  aeholara.  including  the 
eare  of  the  lot  on  -which  the  house 
stood,  as  well  m  of  the  lumse.  It  was 
their  duty  to  take  proper  measures  to 
protect  the  schoolhouse  from  threatened 
danger,  and  to  see  that  the  access  to  it 
over  the  lot  from  the  adjoining  street 
was  safe  and  comfortable  for  the  schol- 
an,  and  that  the  lot  was  kept  in  proper 
eondition  for  them  to  use  in  connecuoD 
irith  the  scfaoolboose. 
t  The  doctrine  of  reapondeait  miMrlor  is 
bonded  on  the  supposed  benefit  to  the 


master  of  the  act  of  the  servant,  and 
does  not  apply  to  a  pnblle  officer 
employing  agents  in  the  discharge  of  a 
public  duty.  The  school  conunltte* 
were  the  Jndfres  of  the  necessity  and 

{)ropriety  of  removinff  a  toee  from  a 
ot  on  which  the  hi^-scbool  building 
was  situated,  and  it  was  not  necessary 
to  recite  in  the  vote  orderiog  such  remo- 
val the  occasion  for  their  action;  nor 
was  it  necessar}'  that  the  vote  should 
have  been  upon  a  written  motion.  Where 
the  vote  was  to  ouploy  a  snitalile 
person  to  remow  the  tree«  and  it  was 
afterwards  cat  down  by  two  men  who 
acted  under  orders  from  the  person  des- 
ignated, the  committee  are  not  re- 
sponsible to  one  npon  whcni  the  tree 
fell. 

(taez-:— niedyanuarr  6,  IflBSj 

ON  ^IntifTs  exceptions.  Ourruled. 
This  action  was  brought  against  the  in- 
habitants of  the  town  of  Bradford  and  three 
persons  who  were  members  of  the  school  com- 
mittee of  that  town,  to  recover  damages  for 

Eersonal  injuries  alleged  to  have  been  received 
y  reason  of  the  negligence  of  the  committee- 
men. Before  the  introduction  of  anyevlde^, 
plaintiff  discontinued  iwalnst  the  town.  The 
committeemen  had  ordered  a  tree  standing 
upon  the  school  grounds  to  be  felled.  Plain- 
tiff testified  that  he  was  at  work  in  the  highway 
opposite  the  schoolhouse  lot  at  the  time  tnetree 
was  being  felled,  and  when  the  tree  went  down 
it  fell  across  the  highway,  and  a  limb  struck 
him  upon  the  back  and  severely  injured  him; 
and  that  he  heard  no  warning  from  anyone 
that  the  tree  was  about  to  fall.  Two  witnesses 
testified  that  they  were  at  work  with  the  plain- 
tiff at  the  time  the  tree  fell,  and  that  they  heard 
a  shout  of  warning  after  the  tree  had  begun  to 
fall,  but  none  before.  There  was  evidence  that 
no  rope  or  support  of  any  kind  was  used  while 
the  tree  wasbemgcutdowo.  One  witness  testi- 
fied that  be  look^  at  the  roots  of  the  tree  after 
it  bad  fallen,  and  that  th^  had  all  been  cut 
away  except  two;  that  all  the  roots  extending 
sidewise  from  the  tree  had  been  cut,  and  the 
eartb  removed  from  about  the  base  of  the  tree; 
andthat  tbe  tree  was  about  forty  feet  in  height. 
There  was  no  other  evidence  of  negligence  of 
those  felling  the  tree,  or  of  due  care  on  the  part 
of  the  plaintiff. 

Upon  this  evidence,  the  presiding  justice  dr- 
dcrea  a  verdict  for  the  defendants,  and  plaintiff 
alleged  exceptions. 

Meaen.  William  H.  Moody  and  Edmund 
B.  Fuller,  for  plaintiff: 

The  facts  that  the  defendants  passed  a  vote, 
on  the  ground,  to  cause  the  tree  to  be  felled,  and 
to  employ  one  Knight  to  fell  it;  that  sub- 
sequently the  defendants  did  direct  Knight  to 
fell  the  tree,— taken  together  with  the  fact  that 
the  tree  was  felled  by  two  men  other  than 
Enigbt,  although  it  did  not  appear  by  whose 
orders,— tend  to  show  that  the  felling  of  the 
tree  was  by  the  defendants'  orders,  and  was 
proper  evideiice  for  the  jury  to  consider  on  the 

auestion  of  whether  the  two  men  who  felled 
le  tree  were  servants  or  agents  of  the  defend-' 
ants,  and  whether  they  felled  it  by  d^endants' 


orders. 
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Qm.  V.  POo,  ISeUasa.  "VB&^JBurgem  v.  Gray, 
1  C.  B.  578;  Jteetl  v.  Athburnham  B.  Co.  130 
Mass.  48;  Forayth  v.  Hooper,  11  Allen,  419; 
KimbaU  v.OusIiman,  108  Mass.  104. 

The  fact  of  agency,  or  whetfaer  the  relation 
be  tbat  of  master  and  servant,'  may  be  proved 
by  circuoMtantial  evidence;  and  if  there  is  any 
such  evidfflice,  even  thoagh  Bligbt,  it  should  lie 
sabmilted  to  the  jury. 

Heed  v.  Ashbumham  R.  Co.  tupra;  Preston  v, 
Kniglit,  120  Mass.  5;  Forajith  v.  Hooper,  supra. 

The  testimony,  of  the  plaintiff  that  Jie  had  no 
warning  from  anyone  that  the  tree  was  about 
to  fall,  and  of  the  two  witnesses  that  they  heard 
A  shout  of  warning  after  the  tree  bad  begun  to 
fall,  but  none  before,  together  with  the  evi- 
dence that  no  rope  or  aupporl  of  any  kind  was 
used;  and  the  testimony  as  to  the  loots  and  tlie 
height  of  the  tree, — since  it  was  without  the  least 
contradiction, — was  proper  and  competent  evi- 
dence to  warrant  a  verdict  for  the  plaintiff. 

Com.  V.  Peto;  Reed  v.  As/iburnham  B.  Co.; 
Fbr^ih  v.  Hooper;  Burgeu  v.  Oray;  KimbaU 
V.  OuthmaK;  and  Preston  v.  Knight,  supra. 

Pub.  Stat.  chap.  44,  g  46,  does  not  impose 
upon  the  school  commit^  the  duty  of  remov- 
ing trees  from  the  land  of  the  town,  although 
a  schoolhouse  stands  thereon. 

Qen.  Stat.  chap.  88,  g  86;  Rev.  Stat.  chap. 
Z3,  %^  32,  2S. 

It  does  not  appear  that  there  was  anv  vote 
of  the  town  of  Bradford  in  the  matter. 

If  the def eodauts  did  the  acta  proved,  with- 
out any  authority  from  the  town  or  any  duty 
Imposed  by  statute,  they  were  trespassers,  and 
liable  for  negligence. 

Wamesii  Pmeer  Go.  v.  Allen,  120  Mass.  355. 

If,  as  trespassers  or  mere  volunteers,  the  de- 
fendants undertook  to  fell  the  tree,  it  was  their 
duty  to  see  that  the  work  was  properly  exe- 
cuted, 60  as  not  to  cause  injury  to  anyone,  and 
they  are  liable  for  any  injury  caused  to  anyone 
by  their  oym  acts  or  the  acts  of  their  servants. 

OAorite  v.  Morgan,  130  Mass.  102;  Brown 
Paper  Co.  v.  Dean,  123  Mass.  267,  270;  Wame- 
*it  Poteei-  Go.  v.  AUeti,  supra;  Qilmore  v.Dris- 
'loll,  123  Mass.  208;  KimbaU  v.  Cushinan,  supra; 
Nowdl  V.  Wright,  8  Allen,  166;  Bell  v.  Josaelyn, 
3  Oray,  800. 

A  public  officer  is  responsible  for  his  neg- 
ligence or  that  of  his  servants. 

Nowell  V.  Wright,  svpra;  Elder  v.  Bemis,  2 
Met.  599;  Adsit  v.  Brady,  4  Hill,  630;  Robinson 
V.  Chamberlain,  84  N.  Y.  389;  Mersey  Bocks 
Co.  V.  Oibbs.  L.  R.  1  H.  L.  Cas.  93-113;  Sutton 
V.  Glarke,  6  Taunt.  29;  Jottes  v.  Bird,  5  Bam. 
&  A.  837;  Wftite  v.  Hindiey  Health  Bd.  L.  R. 
10  Q.  B.  288;  B^^kmore  t.  Ve^ru,  L.  R.  9  Q. 
B.  Div.  451;  Henl^  v.  Mayor,  SBing.  91. 

The  act  complained  of  was  a  misfeasance,  as 
distinguished  irom  a  nonfeasance;  therefore 
the  defendants  cannot  set  up  the  fact  that  tbey 
were  public  officers  or  agents  of  the  town,  nor 
can  they  Justify  on  the  ground  that  they  were 
performing  a  duty  imposed  on  them  by  statute. 

AWeK  V.  Wright,  8  Allen,  166,  168;  Bell  v. 
Jomeiyn,  8  Gray,  809;  HaU  v.  Smith,  3  Bing. 
166;  Sckinotti  v.  Bumttead,  6  T.  R.  646. 

And  tbey  cannot  excuse  themselves,  as  in 
the  case  of  a  person  failing  to  perform  a  non- 
statutory duly,  by  saying  that  they  employed 
a  competent  contractor. 
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Qrayv.  PuOen.  5B.  &  S.  970;  E 
bourne  A,  3.  B.  €b.  6  H.  &  N.  48 

If  the  town,  instead  of  leaving 
the  school  commit^e,  had  pass 
have  the  tree  felled,  and  had  c 
person  to  do  it,  over  whom  it  bai 
whom  it  might  have  directed,  it 
been  liable. 

Waldran  v.  Ham*iU,  8NewE 
148  Mass.  582;  Tind^v.  Salem, : 
-173;  SulHvan  v.  Ilolyoke,  181 
Deane  v.  Randolph,  182  Mass.  47 
Oharlemont,  107  Mass.  414. 

Messrs.  Ira  A.  Abbott  and  ] 
Pearl,  for  defendant: 

There  was  no  evidence  that  thi 
caused  the  tree  to  hefelled  by  wh 
tiff  claims  to  have  received  inj 
was  no  evidence  of  due  care  on  va 
plaintiff,  or  lack  of  it  on  the  part 
felled  the  tree.  And,  assuming 
had  charge  of  the  felling,  it  api 
claim  was  made  that  he  was  not 
person  for  the  work. 

If  the  defendants  caused  the  tre 
it  was  in  tbe  discharge  of  a  duty 
law  on  them  as  public  officers 
chap.  44,    46),  and  they  are  not 
action. 

In  Nomllv.  WHghi,  3  Allen,  1 
lion  of  liability  of  public  officer? 
kinds  is  discussed,  pp.  167,  168,  i 
dents  of  an  office  wtKMe  posseei 
held  responsible  to  third  parties 
rated.  They  are  such  as  clearlv  b 
office  of  school  committee.  The 
tbe  court  in  Hall  v.  8m,ith,  2  I 
quoted  with  approvaJ.namely,  ths 
ants  were  not  liable  for  "the  m 
such  as  they  were  obliged  to  empic 
having  been  in  tbat  case,  as  in  th( 
of  such  a  character  that  they  won 
pected  to  perform  it  personally. 

See  also  Callende}'  v.  Marsh,  1  P 
Wltite  V.  Philipston,  10  Met.  108; 
Arfam«.  8  Allen,  171;  Keenan  v. 
110  Mass.  474;  ITpham  v.  Marsi 
646;  Johnson  v.  Dunn,  184  Masf 
V.  Adams,  2  Ind.  143:  Bartkit  v. 
Johns.  439,  460;  McKinnon  v.  Pei 
609;   Boulton  v.  Crowther,  2  B.  4 

W.  Allen.  ./.,  delivered  the  O] 
court: 

Pub.  Stat.  chap.  44,  §  21,  pro^ 
election  of  a  school  committee 
which  sball^have  tbe  general  chai^ 
intendence  of  all  tbe  public  bc 
town.  The  school  committee  it 
public  offlcera  whose  duties  are  p 
statute,  and  in  tbe  execution  of  il 
members  do  not  act  as  agents  of  t 
as  public  officers  in  the  perfonnai 
duties.  Besides  tbe  general  proi 
referred  to,  tbe  ^tutes  specify  vi 
requii«d  of  the  committee,  and  i 
tlie  care  of  schoolhouses.  This  d 
lute  in  regard  to  high-school  hi 
SUt.  chap.  44,  S  41;  chap.  45.  S  1 

Since  the  abolition  of  school  dist 
1882.  chap.  219,  Pub.  Stat.  chap.  A 
tbe  care  of  all  the  schoolbouses  to 
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tee  unless  tfae  town  otherwise  directs.  Tbe 
language  is  tbe  same  io  both  provinons.  Tbe 
school  committee  "shall  keep  such  houses  In 
2ood  order,  and  shall  provide  a  suitable  place 
for  tbe  schools,  where  there  is  no  scboolbouse, 
ud  proTide  fuel  aud  all  things  necesMry  for 
tbe  comfort  of  the  scbolais  Ibwdn.  at  the  ex- 
pense of  the  town."  Section  00  provides  that 
tbe  Krhool  ' committee  of  a  town  shall  have 
the  general  charire  and  superintendence  of  tbe 
scboolboitses  therein,  so  far  as  relates  to  the 
uses  to  wbicb  tbe  same  may  be  appropriated. 
The  town  of  Bradford  gave  no  direction  in  re- 
juird  to  the  care  of  tbescboolbouses,  and  it  was 
the  official  duty  of  the  defendants  to  care  for 
tbcni,  with  bU  tbe  authority  expressly  or  im- 
pliedly given  to  tbem  aa  tbe  school  committee 
of  tbe  town,  Tbe  committee  voted  to  cause  a 
tree  standing  on  the  hlgh-scbool  lot  to  be  cut 
down,  and  to  employ  one  Knigbt,  who  was  a 
hi^way  surveyor,  to  fell  it;  and  directed 
Knight  to  do  bo.  llie  tree  was  afterwards  cut 
down  by  two  men,  who  it  may  be  assumed 
acted  under  orders  from  Knight.  Knight  was 
a  soitadle  person  to  be  employed  to  fell  the 
tree.  The  tree  fell  upon  the  plaintiff  and  in- 
jDred  him,  as  alleges,  in  consequence  of  the 
negligence  of  the  persons  engaged  in  cutting  it 
down.  The  only  question  is  whether  tfae  de- 
fendants are  responsible  for  tbe  negligence  of 
those  persons. 

U  the  scbool  committee  bad  antbority  to  or- 
der tbe  tree  to  be  felled,  the  vote  must  be 
taken  to  have  been  a  proper  exercise  of  that 
antbority.  It  does  not  appear  that  any  notice 
of  the  meeting  was  required,  and  it  does  not 
appear  what  notice  was  given;  but  tbe  commit- 
tee were  all  present  at  the  meeting.  It  is  not 
necessary  that  tbe  vote  should  have  been  upon 
a  written  motioo.  No  objection  was  made 
ttmt  the  vote  was  not  proved  by  the  reconl  re- 
qaired  by  Pub.  Stat  chap.  44,  §  27,  and  the 
questions  whether  a  record  of  the  vote  was 
made,  and  whether,  if  there  was  no  record,  the 
vote  was  therefore  invalid,  were  not  raised. 
See  RuMdl  v.  Lyn^fiOd.  116  Mass.  366. 

Tbe  defendants  were  not  tbemselves  negli- 
gent; and  if  their  vote  was  an  offlclal  art,  they 
are  not  rei>ponflible  for  the  negligence  of  thoae 
whom  they  employed  in  carryinff  it  out.  The 
doctrine  of  retpond'at  superior  is  founded  on 
tbe  nipposed  benefit,  to  the  master,  of  tbe  act 
of  Uie  servant,  and  does  not  apply  to  a  public 
officer  employing  agents  in  the  discharge  of  a 
p:iblicduty.  Mwe/lv.  Wright,  8  Allen,  166; 
m  T.  Onim,  132  Mass.  844;  Story.  Ag. 

The  case  is  then  narrowed  to  the  single  ques- 
l|ion  whether  the  school  committee  had  author- 
ity to  remove  the  tree  from  the  lot  on  which 
the  hl^b-scbool  building  wassituated.  If  tbey 
bad,  they  were  the  judges  of  tbe  necessity  and 
pn>priety  of  tfae  removal,  and  it  was  not  neces- 
sary to  recite  in  the  vote  tbe  occasion  for  their 
oction.  It  is  immaterial  whether  tbe  tree  en- 
dnogered  the  school  building  or  the  children 
aitendine  the  school,  or  what  the  reason  for 
iLs  removal  was.  The  riffht  to  remove  it  in- 
volved, or  raiher  arose  from,  the  duty  of  de- 
termining whether  the  removal  was  necessary, 
Tbe  town  owned  tbe  school  building  and  lot, 
bnt  ft  had  appointed  no  agent  to  have  ebarge 
<^  it,  aD4  DO  officer  bad  aaj  Mithorit^  over  it 


except  tfae  school  committee.  The  duty  ex- 
pressly put  upon  tfae  committee  by  statute 
to  keep  tbe  scboolfaouse  in  good  order,  and 
to  provide  all  things  necessary  for  tbe  comfort 
of  tbe  sobolars,  included  tbe  care  of  tbe  lot  on 
wfaieh  the  house  stood,  as  well  as  of  the  bouae. 
It  was  their  duty,  not  only  to  ti^e  oroper 
measures  to  protect  the  scboolbouse  from  threat- 
ened danger,  but  to  see  that  the  access  to  it 
over  tbe  lot.from  the  adjoining  street,  was  safe 
and  comfortable  for  the  scholars,  and  that  the 
lot  was  liepl  in  proper  (X)ndition  for  them  to 
use  in  connection  with  the  scboolbouse.  Tbis 
would  be  included  in  their  general  duty  of 
charge  and  superintendence  of  the  school,  if  it 
was  DOtwitbin  their  specific  duty  in  regard  to 
schoolbouses.  But  we  cannot  doubt  that  the 
statute  made  it  their  duty  to  keep  tfae  lot,  as 
well  as  the  faouse  upon  it,  in  good  order.  If 
snow,  or  if  a  fallen  tree,  incumbered  tfae  lot, 
tbey  could  remove  it;  and  they  were  notobliged 
to  wait  until  tbe  tree  fell.  It  was  their  duty  to 
exercise,  and  to  act  upon,  their  judgment  and 
discretion  as  to  the  necessity  and  propriety  of 
cutting  it  down,  and  in  so  doing  ibey  were  act- 
ing as  public  ,offlcer8,  in  tfae  discharge  of  a 
public  duty. 
Eireptiont  orermled. 


Kate  T.  LIFFIK 

v. 

Inhabitants  of  BEVKRLY.* 

Id  an  action  of  tort  to  recover  for  per- 
sonal iojury  sustained  by  a  defect  in 
a  way  which  the  defendants  were 
bound  to  keep  in  repair,  where  the  no- 
tice pointed  to  a  particular  place  of 
the  biffhway,  whicn  it  was  said  was  de- 
fectlToIy  constmoted  and  in  a  danger- 
ous and  unfinished  condition,  and  the 
proof  was  that,  by  reason  of  such  im- 
perfect construction,  water  would  at 
times  accumulate  on  its  side  and  run 
over  tbe  way  and  orully  out  a  channel 
acroM  it«  and  thia  the  plaintiff  broke 
thronifh  tbe  too  into  h  hole  or  gully 
four  or  five  inches  deep, — under  Statute 
1882,  chap.  86,  the  Jury  would  be  an- 
thoriaed  to  find.  In  the  absence  of 
other  evidence,  that  there  was  no  In- 
tention to  mislead,  and  that  the  de- 
fendant was  not  in  fact  misled  by  any 
inaccuracy  in  stating*  tfae  eauM  of 
the  injury. 

(Bssex — ^nied  Jamuwr  8, 1888.) 

ON  nlaintiflfs  exceptions,  Suttnined. 
The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
sustained  by  a  defect  in  a  way  which  tbe  de- 
fendants were  bound  to  keep  in  repair. 

Plaintiff  offered  to  prove  tfaat  ifaere  was  in 
tfae  defendant  town  a  public  highway  called 
Elliot  Street,  on  which  tfae  plainuff  lived;  thai 
December  24,  1884,  plaintiflf,  while  traveling 
upon  said  street,  and  in  tfae  exercise  of  due 
care,  struck  her  foot  aicainst  a  bard  substance 
of  eitfaer  snow  or  ice;  that  at  tbe  same  time  her 


*See  Stanton  v.  Salem,  ttntt^p.  4S0,^And  note.  . 
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foot  broke  tlin>ugti  Ihe  ice  on  which  hixa  was 
stHUdiug.  and  w^nl  iat«  s  hole  uhoiit  four  or 
five  iudiea  in  depth,  and  hn>ke  litr  leg;  that  at 
the  time  of  tin-  accident  there  Whs  no  defitiefl 
sidewalk  conslructwl  !*(  the  place  whet  c  the  in- 
jury happened;  tliiil  on  llie  sidd  ipf  llic  wjiy 
whijre  i\w  plamtifY  wns  liijiirerl  Ihert-  wiis  m 
large  depresnsiiiti,  forraiiis  a  Imftiji,  wiicri"  snow, 
ice,  itmi  waier  wnuld  rcmiiin  in  Iht  wiutcr,  aod. 
when  said  (lepreHsiLin  ar  haflin  jrol  tillerl  with 
waier  or  ttiiow,  the  water  nin  atnj&s  said  waj, 
jind  Wiislied  HWfiv  fliid  fftillitd  out  a  passiige- 
way  for  ifself  Hcro^j*  suki  whj,  nitikiiig  tht- 
way  liBugerfius;  that  the  way  where  the  injury 
occurred  wan  improperly  cmiHtnu'ted.  ana  al- 
lowed tn  ri'muin  !ii  a  ilaD [;eroii.?  and  untinished 
condition. 

PlaiiililT  offered  in  cvidenee  the  fullowiog 
notice,  ncdcr  the  statute: 

To  the  yt'leftnu'ii  of  iJit*  Trm'ti  of  BevtJrly; 

GeatLt'LK-u, — Tou  Jire  licreby  nolitieii  tliut  OD 
tlie^4lhdavfir  iJecetuber,  18H4.  aluuit 3  o'clock 
ia  l!ie  afternoon,  1  fell  down  on  ilje  northt'rly 
side  of  tlie  iraveled  way  nearly  in  front  of  the 
dwellia^-house  uccupiM  iiy  (jcorjei'  Tuftii  ou 
EllEol  ytreei,  in  Heverly,  in  said  county  of 
Es8e^.  and  received  iHXliJy  injuries. 

The  pLire  where- 1  recetvt'il  said  injury  may 
I*  fuunil  tts  follows:  lieHtJiniutj  at  El!«s*jutL' 
westerly  corner  of  the  dwellinc-hou.-ieocfHpifid 
by  snidTufli*,  on  said  EUioi  Btrwl,  arn!  Mu-nce 
running  «)utberly  on  a  line  at  ri^hl  tingk-u 
with  the  froijt  of  ajiid  house  jihoiil  Ti"  feei,  lo  a 
point  on  the  northerly  sidtf  of  Raid  traveled 
wny.  and  ninnim^  weatcrly  hy  sflid  truvelfd 
wiiy  about  10  feel,  lo  tlic  pliice  where  I  rcceSvud 
the'idrireriiiid  injury. 

The  cause  nf  my  injury  Ht  the  time  and  plqoe 
afore.«flid  whh:  (11  a  defect  in  said  travt'led  ivay 
on  said  EllSot  Street,  by  renaon  nf  an  acriimu- 
Ution  (if  mow.  Uu}.  jind  hublily  avA  rough 
snow  and  ice,  making  aaid  place  where  I  re- 
ceived waid  injury  n*uj,di,  huhhly.  slippery,  un- 
even, aud  djan^jerons;  and  (2)  thai  said  traveled 
way,  whprc  I  reiieivt'd  sidd  injiiryv  whm  defec- 
tively Ofinslnieteii,  and  is  nniYp  o"d  ttn*  al  (he 
time  of  the  injury,  li^ft  in  adaugerous  aud  tm- 
ftdislted  condition.  Kate  T.  Lilltn, 

By  her  att^rnity,  D.  W.  Quit!. 

Defendants  objected  to  the  cusn  opened  by 
lUe  pljiintilT  on  ihe  Rround  that  the  nctice  did 
not  alale  ihe  existence  of  a  hole  or  ^lly  in  the 
street,  by  me«naof  whicli  the  plaiiititl'  ret-eived 
her  injury.  Dtjfendants  also  elainitd  that  they 
were  misUnl  by  the  uotice,  and  no  evidcnet: 
wae  offered  hv  the  jjfnintiff  to  stinw  that  the 
defeadnntj^  hac)  not  in  fact  been  nii.'^led. 

The  court  Rustained  the  dcfendania  tibjec- 
lionti.  and  ruiied  that  th^  plaintiff  could  not  re- 
cirjver  for  an  injury  eau?«ie'd  liy  the  cxisteDoe  of 
ihe  hole  or  gidly  described  in  the  plaintiff's 
openinf^.  hecnuso  the  uotioe  did  nol  dc^acrilw 
tiich  a  defect,  uud  onlerer]  a  verdict  for  the 
defendant^;;  and  the  plaintiff  fillegod  exception,'!. 

M>\  I>.  W.  QuiU,  for  plaiQliff: 

The  nnltce  in  the  caRt  accurately  described 
the  time,  [>liK-e.  und  amse  of  Ihe  injury,  tt 
not  onlv  deacrillMKl  the  cuui^e  of  the  injury  lo 
be  »  defeet  in  the  way  by  reason  of  aa  a<-cumu- 
lution  of  snow  and  ice,  lr,il  tilm  thai  the  way 
where  the  injury  happened  wn^  tjupmpcrly 
conatructed. 
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See  Canterbi/ri/  v,  Boston,  1  N 
51W.  141  Mhss.  215. 

The  judj^  erred  in  ruling  that 
int4iifT\eient,  on  the  ^tuund  that 
not  the  exiti'teuce  of  a  halv  * 
Way,  where  the  plilincSff  receive 
I'lainliff  nuiy  have  been  injured 
an  ftCcUiTiuliilion  of  snow  and  ic 
imjiroper  ron&truction  of  the  ' 
geiiiet  oausmy  a  defcfl.  iti  iht*  wt 
the  plaintiff's  opening  to  ihe  Jur; 

Thentiticew  rwiutreit,  not  \n 
of  selliup  out  in  wriling  the  Icet 
liabllitv  of  the  clly  or  towa,  b>i 
jwae  of  calling  the  attention  of  I 
llinrities  to  the  physical  objects 
way^  or  to  the  physical  conditio 
canned  the  injury,  that  they  n: 
nece-ssarj  investi^tion. 

B'nt^  V.  /Urt-rHI.  132  Moss.  -W 

The  notice  wa.i  sufRcient:  it 
dcfendauta  ihsit  the  cause  of  tin; 
jury  w)if  by  reason  of  an  a« 
snow  and  iee,  joined  with  the 
(iirnctioti  and  unliinii^lm]  nouditit 

hi  Sftelhnaii-  v,  Chi^ojiee,  l3l  A 
before  Allen, ./,,  withoviL  ft  jury 
the  injury  wag  stated  as  foliow 
plaiiiliJE  liiLd  just  left  ihe  store  a 
Ihe  sidewalk;  that  the  Walk  tva^^ 
und  was  coated  with  ice,  in  Iron 
and  was  pery  filijiperj'  and  Uns; 
of  whicli  slje  fell."  The  evii 
Llial  the  plaitltiFf  ^teptied  lipon 
sidewalk  and  fell:  that  upoaii 
.sidewalk  was.  a  depre8.«^ioQ  aboi 
depth  at  Ihe  ileelMtit  pjiri,  add  It 
level  with  the  rest  of  (lie  ice,  ad 
feet  In  len^^ih  and  three  feet  i 
water  (.-oliected  iu  this  depress 
there,  nnd  reoudned  while  the  rt 
walk  was  clear.  The  jmlge  fou. 
wttfi  -ft^mooth,  and  did  not  of  iifiel 
defect,  but  that  the  depres^iiou 
lectins  the  water  and  caaiiing  tlv 
in  it  did  conslitut*  a  defect.  Tl 
tlml  the  notice  wn.sHuilicic;nt,anf 
plaintiff. 

Morion,  .T.  (now  Chiflf. Justice] 
opiniou  of  Ihe  court:  "The 
i*c)  existing  cunditiona  which 
Btitute  Ihe  cause  of  the  injury. 
Htdewalk  was  out  of  repair,  ar 
coated  with  ice,  and  slippery.  , 
under  the  statute  oiij;bl  nol  U: 
with  technical  stnclness.  It  is  i 
gives  lo  the  officers  of  the  towi 
with  sutjstantial  certainly  as  to 
place  of  the  injury,  and  as  tothe 
nature  of  the  defect  which  cause 

Mcf'iihe  V.  (.'•iinbrTifffi;  Maf 
V.  ."^ifem,  136  Maas.  Sargen 
Ma*w.  599;  Sptmiirr  V.  Fffttutt 
S3.'i;  OioguH  V.  Warretter,  1  Nt 
440,  140  itoKS.  327;  Dtm'i  v.  VA, 
E.j\g.  Rep.  566.  140  Mass.  422: 
f»>i.  138  Mass.  538. 

'There  wn-s  no  intention  on  pla 
mislead  defendant.  Plaintiff  L 
tuaitv  to  oHer  aov  evidence,  if  i 
teriaf  to  show  that  defendam^w* 
because,  at  line  close  of  plaiatil 
the  jurj,  the  court  ruled  that  the 
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suffident,  and  ordered  a  verdict  for  the  defend- 

IDU. 

Ua».  Pab.  Stat.  chap.  52.  g  10;  Laws  1883, 
cbap.  88. 

A  wry  Higbt  auggee*ion  of  tbe  cause  will  be 
fufflcieDt  when  the  coDditioos  of  the  statutes 
tre  complied  with. 

ffertin  V.  Ea8thamp(on,  3  New  Eng.  Rep.  37, 
142  Mass.  486. 

Mr.  'H.  P.  Moulton.  for  defendants: 

PlaiotilTs  notice  did  not  describe  tbe  defect 
Tclied  upoD  at  the  trial,  and  was  inBulflcient 
fxcqit  as  a  notioe  of  a  defect  caused  by«aac- 
cumnlatlon  of  snow  and  ice. 

Xooitan  V.  Laterenee,  180  Mass.  161;  Daitm 
Y.Saiem.  181  Mass.  5S1. 

No  notice  baring  been  given  that  the  plain- 
tilTa  injury  was  sustained  by  reason  of  a  hole 
or  depression  in  tbe  street,  it  was  incumbent 
upw  tbe  plaintiff  to  show  that  the  town  had 
Dot  Id  fact  been  misled  as  to  the  nature  of  the 
defect  hj  tbe  notice  given. 

Stat.  1882,  cbap.  86:  Fartin  v.  BatthamiOim, 
3  New  Eng.  Rep.  37,  142  Mass.  486. 

W.  Allen.  J.,  delivered  tbe  opinion  of  tbe 
coort: 

SUtate  1882,  cbap.  36,  provides  that  a  notice 
fhall  not  be  deemed  to  be  iDsufflcleiit  by  reason 
of  any  inaccuracy  in  stating  the  cause  of  tbe 
injnty,  if  it  is  shown  that  there  was  no  inten- 
tioo  to  mislead,  and  if  the  party  entitled  to  no- 
tice was  not  in  fact  misled. 

Tbe  place  of  the  injury  is  minutely  described 
ID  the  notice,  and  it  is  said,  as  a  cause  of  tbe 
iajuty,  that  the  way  at  that  place  was  defect- 
ively otmstructed,  and  in  a  dangerous  and  iio- 
flni^ied  oHidiUou.  The  plaintiif  offered  to 
prore  that  the  way  was  imperfectly  con- 
structed, so  that  at  times  water  would  accu- 
maUte  on  its  side,  and  run  over  the  way,  and 
gully  out  a  cbanael  across  it ;  and  that  she 
broke  through  tbe  ice  into  a  bole  or  gully  four 
or  fire  inches  deep,  caused  by  such  unity  con- 
itniction  of  the  way.  The  jury  might  have 
found  that  there  was  no  Intention  to  mislead, 
and  that  the  defendant  was  not  in  fact  misled 
by  the  notice.  Suppose  tbe  plainUff  had 
proved  her  case  as  she  opened  it,  and  shown 
that,  if  tbe  defendant's  officers  had  gone  to  the 
<pot  designated  in  the  notice,  they  could  have 
foond  a  way  defectively  coostructed,  so  as  to 
collect  the  water  in  winter  and  pour  it  overthe 
traveled  path,  and  a  hole  or  gully  four  or  five 
iocbes  deep  caused  by  such  defective  condi- 
tion, would  not  a  jury  be  justified,  in  tbe  ab- 
sence erf  any  evidence  to  the  contrary,  in  flnd- 
iDg  that  the  defendant  was  not  misled  f  Tbe 
norice  pointed  to  a  particular  place  of  tbe  high- 
way which  it  was  said  was  defoctively  con- 
strocted.  and  left  in  a  dangerous  and  unfin- 
ished  amdition.  It  does  not  follow,  from  the 
fact  that  that  particular  defect  was  not  men- 
tioned, that  tbe  defendant  was  tnlded;  and  a 
jniy  would  be  authorized  to  find,  upon  proof 
of  the  facts  stated  b^  tbe  defendant,  and  in  the 
absence  of  other  evidence,  that  there  was  no 
intoitira  to  mislead,  and  that  tbe  defendant 
naanot  in  fact  misled.  Fortin  v.  EkuUtamp- 
tm,  8  New  Eng.  Rep.  87,  143  Mass.  486;  Can^ 
mnn\.  Boiton,  1  New  Eng.  Rep.  S64,  140 
Um.216;  Spainuinr.  Chimpee,  181  Haas.  448. 


Christopher  ABBOTT 
r. 

NEW  YORK  &  NEW  ENGLAND  R.  R.  CO. 
George  EDWARDS  t.  SAME. 
Jane  AMMIDOWN  v.  SAME. 

William  H.  CHENEY  v.  SAME. 
Charles  W.  WELD  t.  SAME. 

1.  If  the  requirements  of  Gen.  Stat,  eliap. 
68^  ^  5,  to  "furnish  a  plan,"  means 
more  than  to  deliver  it  on  demand,  '^he 
plAn.**  by  the  words  of  the  section, is  not 
to  be  furnished  until  aAer  the  railroad 
company  has  taken  the  land  for  its 
road;  and  the  title  of  the  corporation 
therein  is  not  affected  1^  failure  to 
fbmleh  it,  but  onlv  the  right  to  enter 
upon  and  use  the  land,— which  is  sus- 
pended, except  for  making  surreys,  until 
the  plan  has  been  delivered.  After  the 
road  has  been  constructed  and  in  op- 
eration for  nearly  twenty  years,  it  is 
too  late  for  the  landowner  to  objeet 
to  tbe  use  of  the  land  because  of  a 
fiiilure  by  thejrailroad  company  to  ftir* 
nish  a  plan. 

2.  The  power  to  take  land  by  eminent 
domain  may  be  gfiven  to  a  foreign  cor- 

f»oration.  When  the  use  for  which 
and  is  taken  is  otherwise  a  public  use, 
such  as  a  railroad  within  the  State  grant- 
ing tbe  power,  tbe  use  is  not  the  less  pub- 
lic because  the  owners  are  domiciled  or 
incorporated  out  of  the  State.  A  eor- 
pomtioB,  by  consent  of  the  Legisla* 
ture,  may  take  this  power  as  quasi 
successor  of  another  corporation  to 
which  it  was  oritcinally  granted;  and  it 
is  not  material  whether  the  legislative 
consent  be  r^arded  as  authorizing  a 
transfer  of  the  old  power,  or  as  delegat- 
inga  new  power  in  the  same  terms  as 
the  old',  when  the  power  is  claimed  un- 
der the  form  of  a  transfer,  rather  than  of 
original  grant,  the  legislative  consent  or 
grant  may  be  inferred  more  readily  than 
when  the  whole  action  is  new,  because 
the  Legislature  has  already  adjudicated 
the  use  to  be  public,  and  has  granted  a 
coextensive  power.  While  the  power 
oonld  not  be  transferred  to,  or  exercised 
by,  a  purchaser  from  the  original  donee, 
without  such  consent  or  grant  in  this 
State,  the  delectus  personarum  is  of 
little  more  than  theoretical  importance, 
and  is  the  least-determining  element  in 
tbe  more  04>mmoii  eases  where  the  power 
is  conferred;  and  this  is  so  whether  tbe 
powerto  take  land  by  eminent  domain  is 

Eroperly  called  a  franchise  or  not.  Tfac 
legislative  consent  may  be  evpressed 
by  way  of  ratifleation  of  what  pur- 
ports to  be  a  transfer  already  execut- 
ed. 

8.  Where,  at  tbe  time  of  the  attempted 
transfer  by  the  Southern  Midland  Rail- 
road to  the  Boston,  Hartford,  &  Erie,  it 
had  power  by  Statute  1861,  ^hap.  1i 
S  7,  to  purchase  and  e^|^ye"l^l 
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mill  priWIegefi"  of  the  Midland  Railroad 
tJonipuny,  and  to  "use,  enjoy,  lease,  sell, 
or  ci.iiFey  the  same  to  any  other  railroad 
tHmipuny;"  and  where  it  had  been  long 
contemplated  that  the  road  would  not 
only  connect  with  roads  outside  the 
8t£!te,  but  that  the  corporations  within 
and  without  the  StatemiKht  unite  (Stat. 
185(1,  chap.  268,  S  9;  1852,  chap.  158),— 
it  w;iH  reasoaable  that  the  parties  con- 
•.-eriKMl  should  assume  that  the  power 
to  sell  was  not  confined  to  donestie 
purchasers,  especially  as  the  purchase 
of  i^ars  jointly  with  connecting  roads 
wHFi  allowed,  indicating  that  other  cor- 
imriitions  besides  doineatic  ones  were  in 
thf  mind  of  the  Legislature;  and  it 
might  be  assumed  that  the  Legislature 
intj/riiled  the  purchaser  to  stand  in  the 
sellcr'ri  shoes,  and  have  whatever  powers 
tliL'  ^^L■ller  would, have  had  ir  the  sale  had 
nor  been  made.  The  Statutes  of  1865, 
diaps,  171.  275,  and  1864,  chap.  810,  prove 
that  this  construction  of  the  statute  of 
lliifil  is  the  true  one,  or  else  sufficiently 
o.KprpsB  the  consent  of  the  Legislature ; 
itml  luoreover  the  Legislature  intended 
that  ttie  power  to  "  locate"— the  word 
bcin^  a  term  of  art.  in  using  which  the 
IjeKLBlature  can  have  but  one  meaning— 
Rhoiild  be  exercised  by  the  Boston,  Hart- 
forii.  &  Erie  as  quasi  successor  to  its 
vendor,  for  the  ]power  is  fciven  in  the 
form  of  an  extension  of  the  time  previ- 
oubIv  allowed.  Stat.  1863,  chap.  116. 
S  2;  1862,  chap.  126;  1861,  chap,  44;  1860, 
chap,  44;  1859,  chap.  28 ;  1858.  chap.  18 ; 
miT,  c-hap.  32;  1856,  chap.  33;  1855,  chap. 

1H54,  chap.  447;  I85I,  chap.  134;  1849, 
rhfi|i.  194,  S  2- 

4,  Various  Acts  of  the  Legislature  sub- 
Bequeot  to  the  location,  as  Stat.  1866, 
c-hnp,  '142,  ratifying  the  moi*tKage 
iiuirle,  and  providingfortheexchangeof 
bunnifi  secured  by  former  mortgages, 
and  the  recording  of  the  mortgage;  and 
^t^r.  1866.  chap.  266,  authorising  the 
Boston,  Hartford,  &  Erie  to  locate,  con- 
struct, and  maintain  a  road,  of  about 
WMJ  ffjet,  to  the  Rhode  Island  line,  subject 
tn  thi^  general  statutory  provisions  for 
<!oiiipf  nsation;  Stat.  1866,  chap.  278, 
aiilhoiizing  the  company  to  construct 
a  riiilruad  from  its  "chartered  line"  in 
Niowton  to  Its  "chartered  line"  in  8om- 
erviHe;  Stat.  1867,  chap.  75,  incorporat- 
ing rhe  Roxbury  Branch  Railroad,  au- 
thorj;^ing  the  corporation  to  transfer  its 
trmiiihise,  property,  and  rights  to  the 
Btis'tuii,  iiartford,  &  Erie  Railroad  Com- 
pniiy:  and  other  statutes  giving  like 
powiTM  toother  corporations;  Stat.  1867, 
chap.  133,  §  5;  chap.  170,  ^  14;  1868,chap. 
:i5.  !t  ^;  1869.  chap.  406;  and  1867.  chap. 

authorizing  a  loan  from  the  State  to 
the  cTjiiipany, — are  to  be  considered  with 
KtHt.  ]H68,  chap.  145.whicb  was  intended 
Co  make  the  corporation  a  Massachu- 
setts corporatioii(Stat.  1874,chap.  3^4), 
imd  Ui  ratify  aaions  with  other  roads. 
This  statute  (186S,  chap.  145)  sanctions 
in  terms  such  a  substitution  as  the  ear- 
lier Acts  sanction  by  fair  implioaiion. 
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There  are  also  the  Statutes 
450,  increasing  the  State  ai< 
and  chap.  456,  authorizin. 
mortgages  of  land;  Stat.  16 
authorizing  the  foreclosun 
gage  to  the  Commonwealtt 
289,  ratifying  the  prooee 
l>ondholders  of  the  Boston, 
Erie  in  organizing  the  del 
authorizing  the  new  corpo 
qutre  all  the  rights,  powe 
chises  of  the  former  comp 
make  a  new  mortgage  of 
and  franchiae»<.  If  it  be  i 
the  defendant  did  not  suco 
rightsof  the  Boston,  Hart 
because  its  title  was  derived 
the  foreclosure  of  a  niortgai 
dated  a  few  days  before  the 
suggestion,  if  not  answered 
ute,  is  by  the  fact  that  t 
covered  subsequent  locatii 
ratified  in  that  form  bv  Sta 
142.  Chap.  289  also  autbo 
corporation  to  acquire  all  t1 
franchises  of  the  former  co 
to  make  a  new  mortgage 
roads,  property,  and  fran 
Stat.  1874,  chap.  334,  dissol 
ton,  Hartford,  &  Erie,  savii 
Under  this  legislation,  t 
Hartford,  As  Erie  Rallros 
must  be  taken  to  have  had 
and  right  to  make  its 
March  30.  1866. 

5.  Where  for  twentv  years  t 
wealth  has  dealt  with  a 
and  its  predecessors  as  hi 
title  to  their  road,  and  as 
sessed  the  powers  which  i 
to  exercise;  has  advanced  1 
money  on  that  assumptit 
landowners  (the  plaintiffs) 
esced  in  the  same  view  wfa 
over  their  land  has  been  in 
ration;  and  a  mortgage  hat 
and  bonds  sold  in  the  marl 
should  be  slow  to  pronoui 
lature  to  have  been  misl 
constantly-manifested  opiii 
matter  resting  wholly  with 

6.  The  adverse  use  of  a  w 
three-rod  location  of  a  raU 
before  the  widening,  could 
into  a  right  of  way  acroa 
rods  after  the  widening 
with  it  a  necessary  ri^ht  of  e 
the  strips  on  either  side  whi 
residue  of  the  five  rods.  As  i 
been  acquired  at  the  time 
location,  such  location  gave 
the  right  to  the  exclusive  us 
taken,  and  this  interrupte 
ment  at  least,  any  advers 
made  a  fresh  start  necessai 
whole. 

(Worcester  FUed  Jonuarr 

ON  report.  Judgment  on  verdic 
Actions  of  tort  for  trespass  q 
and  for  obslructiog  alleged  rig 
Tried  in  the  Superior  Court  befoi 
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The  court  directed  a  verdict  for  the  defendant, 
And  the  plaintifls  alle|;ed  ezceptiona. 

The  facts  are  stated  in  the  opinion. 

Mtttn.  K.  J.  Bartholomew  and  David 

Maaninc,  for  plainti& : 

Upon  Si  questions  of  tnc^  neceflsary  to 
l^Blfy  establiah  this  right  claimed  by  the  de- 
feoduit,  and  its  title  meieto,  the  burden  of 
proof  was  upon  the  defendant  to  prove  its  al- 
lied justification  of  its  admitted  acts  upon  the 
pUintiSs'  farms. 

ttatea  v.  Boston  A  M.  R,  Oo.  2  Qm,  579  ; 
Lathrop  V.  Oronenor,  10  Gray,  58;  1  Bedf.  B. 
R  3d  ed.  p.  34S. 

The  presumptions  of  fact  and  law  are  in 
favor  of  the  plaintiffs,  and  against  the  right  set 
up  aod  claimed  by  the  defendant,  aa  stated  in 
Wiltm  V.  Lynn,  119  Mass.  178. 

In  cases  of  rights  by  prescription,  where 
there  is  any  evidence  to  sustain  the  suit,  and 
controversy  relating  thereto,  unless  the 
endence  be  so  slight  that  a  court  would  set 
sside  any  number  of  verdicts  upon  it,  the  rule 
U  that  the  court  should  submit  it  to  the  jury, 
with  proper  instructions. 

Ikanti  v.  Williams,  5  Allen,  1  ;  Brooks  v. 
Semmille,  106  Mass.  274. 

Hie  plaintifls  submit  that,  under  the  provi- 
aons  of  the  statutes  in  force  here  August  6, 
im,  and  March  30, 1866,  when  these  locations 
vere  filed,  all  railroad  conipinies.  after  taking 
lands  und^r  their  charters,  and  be  fore  proceed- 
ing to  construct  their  roads,  were  required  to 
foniish  a  plan  of  the  lands  taken,  to  the  owners; 
sod  an  rights  of  the  corporations  to  enter  upon 
or  use  such  lands,  except  to  makesnrvOTa,  were 
n^iended  until  sndi  plans  were  so  deSvered. 

Hev.  Stat  chap.  39,  g  60 ;  1848,  chap.  827, 
g  2 ;  Gen.  Stat.  chap.  68,  S  46 ;  Pub.  Stat. 
chM>.  112,  §  103.  See  Derbv  v.  FramijigTiam 
A  L.  R  Q>.  119  Mass.  617;  Ftther  v.  Sev) 
KorJt  i£  M  E.B.Oo.186  Mass.  100 ;  OharU»- 
(not  Branch  B.  Oo.  v.  Middlesex  ChuvUv,  7 
Met.  88. 

This  court  has  not  yet  gone  further  In  sus- 
laming  the  act  of  entering  and  constructing  a 
nod  as  an  actual  taking  than  to  say  that  it 
might  operate  as  an  estoppel  to  prevent  the 
corporation  from  disputing  the  right  of  the 
luwrvners  to  obtain  damages.  But  such  a 
piking  in  fact  would  be  of  no  apedflc  width. 
If  actnal,  then  h  would  only  be  so  much  as 
the  roadbed  and  embankments  were  proven  to 
actually  cover  or  occupy. 

BiMn  V.  Boston  <£  JT  R  Co.  2  Gray,  579  ; 
Boiton  A  P.  B.  Oo.  v.  Midland  R.  Co.  1  Gray, 
861;  Sprin^dd  v.  Connecticut  River  R.  Go.  4 
Ciish.  69 ;  Davidson  v.  JSiMftm  d:  M.  R.  Co.  8 
Coah.  loe.  See  Beat  v.  Hubbardiiton,  188  Mass. 
100, 

The  act  of  filing  a  location  by  railroad  cor- 
porations in  this  Commonwealth  is,  under  our 
statute,  the  taking  of  land  for  a  public  pur- 
pose, in  the  exerdse  of  the  rights  of  eminent 
domain. 

Okarlmtown  Braneh  B.  Oo.  t.  Ctntnto  Oonm. 
^  Met.  88;  Biuen  v.  Boston  A  3f.  B.  Ob.  Z 
Gray,  578  ;  Boston  d  L.  B.  Oo.  v.  8al«m  &  L. 
S.Go.2  Gray,  35,  86. 

The  power  to  take  land  for  a  public  use  can 
De  giaoted  mly  1^  the  Legislature  in  express 
terms. 

127  Mass.  52;  14  Gray,  888;  7  Gray,  225;  119 
2  Mass.  h.  b,  e.,  t.  t.  84 


Mass.  178;  100  Mass.  686;  Mills,  Corp.  6  46; 
Lancets  App.  55  Pa.  16;  35  N.  Y.  809;  17  Ohio, 
840;  Wo(id,  R.  R.  7W,  808,  pp.  670,  671;  Seek- 
man  t.  Saratoga  A8.B.(h.Z  Paige,  Ch.  45; 
Bo^  Water  Power  Oo.  t.  Botload  W.  B.  Go. 
38  Pick.  860. 

This  power  can  never  be  iwesumed;  it  most 
always  be  proved. 
Mnifl,  Corp.  8  48. 

It  is  incident  to  the  sovereignty  of  every  gov* 
emment  that  it  may  take'private  property  for 
public  purposes.  But  the  government  in  whose 
sovereignty  this  power  alone  resides,  through 
its  Le^lature,  must  judge  the  exigencyfor,  or 
expediency  of,  granting  it  with  the  limitation 
stated  above. 

Charles  River  Bridge  v.  Warren  Bridge,  7 
Pick.  445,  468;  Pffrry  v.  Wilson,  7  Mass.  894 
Orenshav)  v.  HikOe  Biver  Co.  6  Rand.  <ya.)245 
WeOs  v.  Bommet  A  K.  B.  Co.  47  Me.  846 
Stanford  v.  Wont,  87  OaL  171. 

The  right  of  eminent  domain  may  be  exer- 
cised in  &vor  a  foreign  corporation,  but  not 
without  the  express  grant  of  that  power,  by 
name  or  by  unmistakable  language,  by  the 
L^lislature  of  the  State  within  wIk^  jurisdic- 
tion that  right  is  to  be  so  exercised;  becau!^ 
such  foreign  corporation  holds  no  franchises, 
by  its  charter,  extending  beyond  the  jurisdic* 
tion  of  tbe  government  creating  it. 

Blaekttme  Mfg.  Oo.  v.  Blaekatone,  18  Gray, 
480. 

A  railroad  corporation  cannot,  except  by  the 
consent  of  tbe  government,  convey  its  franchise 
and  proper^  to  another  company,  or  itself 
authorize  such  other  company  to  exercise  Its 
franchises  and  powers. 

Braneh  v.  Jestup.  1^6  U.  8.  468  (27  L.  ed. 
379);  Clark  v.  Barnard,  108  TJ.  S.  451  (27  L. 
ed.  786);  Bailey  v.  J!f.  T.  Oent.  A  B.  B.  B.  Co. 
80  U.  8.  22  "WaU.  689  (22  L.  ed.  849);  Green 
County  V.  Qmness,  100  U.  8.  104  (27  L.  ed. 
872);  85  n.  S.  18  WaU.  306  (21  L.  ed.  888); 
Mills,  Corp.;  Morawetz,  B.  Corp.  §  980. 

When  a  railroad  corporation  has  legally  lo* 
Gated  and  constructed  its  road  between  the  ter^ 
minal  points  thereof,  it  has  exerted  and  ex- 
hausted its  power,  and  cannot  then  relocate, 
except  by  the  authority  of  the  Legislature. 

Brigham  v.  Agricultural  Branch  ^  Oo.  1  Al- 
len, 817;  Mills,  Em.  Dom.  §  58,  chap.  7. 

The  corporation  must  have  the  power  of  em- 
inent domain  when  it  exercises  it;  and  cannot 
afterwards  avail  itself  of  its  acts  of  taking  land 
by  subsequently  acquiring  that  power. 

Derby  v.  Framingkam  a  L.  R.  Co.  110  Mass. 
516. 

Mere  consent  to  purchase  does  not  Involve 
the  doctrine  of  eminent  domain,  being  in  dero- 
gation of  private  rights  &  N.  J.  Eq.  401;  83 
Barb.  102);  it  mav  be  delegated  to  foreign 
corporations,  but  Joes  not  extend  to  them  (63 
N.  Y.  60;  Solbert  v.  St.  Louis,  K.  0.  A  N.  R. 
Co,  45  Iowa,  23.  See  WorcetAtT  v.  Norvjieh  A 
W.  R.  Oo,  109  Mass.  108). 

This  Is  the  preciM  pc^t  we  make  here,  that 
our  Legislature  never  authorized  the  Boston, 
Hartford,  &  Erie  Railroad  to  purchase  of  the 
Southern  Midland  Railroad,  chartered  in  this 
State,  its  franchises,  property,  or  power  to  con- 
demn land,  and  so  never  authorized  that  com- 
pany to  exercise  in  this  Slate  the  power  of  the 
Southern  Midland  to  lake  land.  f 
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BanT/an  v.  Coshr,  89  U.  B.  14  Pet.  130  {10 
L.  ed.  3B0);  Connecticut  River  Co.  v.  FranJt- 
lin  County,  137  Miisg.  53. 

It  is  settled  now  in  tkla  State  that  a  priTate 
citizea,  or  even  a  town,  may  acquire  the  ca.'^e- 
menl  of  a  right  of  way  across  a  railroad  by 
twenty  years'  use. 

Fisfier  V.  New  York  &  N.  S.  R.  Ga.  135  Miiss, 
lOB:  Qatt  t.  Bfiston  d  A.  R.  Co.  S  New  Eog, 
Rep.  340.  141  Mass,  408;  Deerjield  v.  Vonnecti- 
mt  Rit^  Jt.  Co.  4  New  Eng.  Rep.  18B.  144 
Mnsa.  ;i35. 

Mesara.  Frq-nk  P.  Ooulding  and  R.  M . 
SaUonstall,  for  defenduut: 

Tbury  is  Tiotlling  iu  the  termj  qf  Che  atatute, 
nor  iu  the  ohvious  piiri)OSti  acid  design  of  it,  to 
warrant  !Le  plaintilT.l'  cotittntion. 
to  the  icrmaof  the  statute: 

fltet.  1833.  chap.  I87t  g  2;  Rev.  Stat.  chap. 
89,  §80;  SUL  1848,  chap.  837;  Gen.  SCat.chap. 
63.  §45;  Stflt.  1874.  chap.  373,  ^  70;  Pub.  Stat, 
chap.  113,  g  103. 

The  use  of  tlie  cros.iin^  during  the  period 
frqm  1S5I>  to  IftGfl  was  not  adverse  to  LliC  righLa 
of  the  railroad  companiea. 

Heni^aut!  V,  Hanting.  1  Qiav.  203  ,  218;  Ar- 
nold V.  .9/f£>en#,  24Pick.  100;  ^iUturn  v.  A<.(amf, 
7  Met.  33;  Harj><tr  v.  ^rfr.vi(  Parish,  7  AIIpd. 
478;  Sr/'*fA  V.  Limgeicnld,  1  New  Eng.  Rt'p. 
44i>,  140Maaa  205;  SmitA  v.  iV™  TfTr*  tfc  _A': 
fi.  C'P.  3  New  Eng.  Bep.  413.  142  Mnaa.  31^ 
Washb.  Easem.  4tli  ed.  131;  Atfcijn  v.  Bord- 
moTi,  SO  Pujfe.  291;  7>7-aA<i  T.  CarUe,  1  Cufih, 

The  mcrB  right  of  the  corporation  to  mate  a 
use  of  the  land,  "permaDenl  in  its  nature  and 

Enictically  excliwive,"  would  not  make  the 
■ndownt-r  who  croBse-%  it  while  the  corpora- 
tioo  hm  temporarily  abandoned  aU  use  oE  tUe 
land  A  tr<.'3pH(i.«(.'r. 

Locke  i£  Caiuitg  V,  NasJiva  *  Z,  li.  Co,  104 
Mass.  1;  Uazm  v.  Bott^n.  A  M.  R.  Co.  3  Gray, 
577. 

No  ri^bta  of  way  were  reserved  in  the  loca- 
tious.  nor  ordered  by  the  county  commisFinners, 
Bad  tlieretoru  none  exi.^ied  unless  Ijy  prescrip- 
tion; and  if  llielocalinns  were  ralid,  the  counts 
fOf  tresuLss  CQiild  not  tie  maiotaiued. 

Old  Colony  R.  Co.  v.  itiiler,  135  Mass.  Ij 
Bmith  V,  JPeai  York  t&  JV.  E.  R.  (h,  tvpra. 

BahatiB,  J.,  dellrercd  tlie  opinioD  of  the 
court: 

These  are  actions  of  tort  in  two  counts,  one 
la  ti^ajiasa,  the  other  alleinog  the  ohsimction 
of  a  ri^ht  of  way.  The  alk'frcd  trespa.<B  coa- 
sisie  of  the  use  oE  a  strip  of  land  five  roda  wide 
by  the  defendant,  for  its  road,  across  each  of  the 
plninlitTfl'  farms,  and  is  ad tnitted.  unless  the  de- 
lendtint  has  a  valid  Ici-Alioo  under  tlie  statutes 
of  tliifl  State,  The  other  count  ia  of  leS9  im- 
porfiiacc,  tmd  will  be  referred  to  lat^.T. 

The  defeiidnnt  isilii?  eucocssorof  the  Boston, 
Eartford.  &  Ene  Hailrond  Compauy  (SUt,  1878. 
cbHp.  290),  and  the  location  principally  reli&a 
On  was  a  localioa  five  rod"*  wide,  made  by  that 
company  on  March  SO,  1886.  At  that  time 
that  company  wqs  a  Conncclicnit  corporation 
only,  and  held  no  charter  from  this  Common- 
WL'ttltb.  It  hud  taken  a  deed  from  the  Soqlhero 
Midland  Railroad  Company  (whosfs  project- 
ed road  ran  ihrriii*^h  the  premises  in  quea- 
tlcn),  purporting  to  convey  the  fraacbisea  and 
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property  of  the  latter,  and  o 
been  passed  by  the  Legislature 
tills  contend  Uial  cothicg  bad 
cieDt  to  confer  the  power  to  tal 
ceut  domain  upon  a  forei^  c< 
that,  if  flnoujrh  had  been  doi 
riartford,  &  Krie  Kailroad  d 
with  conditiDDB.  prec^ent  attai 
erqiae  of  that  power. 

The  last  objection  may  as  w 
of  at  the  outset.  It  appeared  t 
laud  taken  were  prepared  and  f 
compaayTOAllkodowaerBwhoi 
ntid  to  CO  others.  It  did  not  a| 
ware  furnished  to  the  owners  o 
farms.  It  was  argued  for  tbi 
the  burden  wae  on  the  defenda 
It  had  delivered  plans  la 
land  taken,  or  at  least  to  the 
plainliJIs' farms,  whether^demui 
however  loug  after  the  event,  Ic 
their  land  from  being  deemed  t 
if  thK  reqiiireuientaoJ  Gen.  Sial 
to  "furoi.-ih"  ft  plan  meana  m 
liver  on  demand, — aa  to  whi 
no  opinion.— the  pl&B,  by  the  i 
tion.  is  not  to  be  fumiahed  ant 
porrttion  has  taken  the  land;  a 
corporation  is  not  affectJ^  b 
nish  it,  but  only  the  ri^bt  to  i 
use  the  land, — which  is  auspei 
jnaking  surveys,  until  the  plan 
ered.  After  the  road  Is  built 
longer  necossaiy  or  useful  (CAa 
R.  a>,  V.  Mtddlaea;  Gauntjf,  7  I 
whatever  mipht  have  been  tht 
plinntilfB'  case,  had  tliey  or  ttn 
objef:ted  to  the  use  of  the  land 
rofid  was  flrsl  liud  out,  and  wh 
object  could  and  would  Iistg  bt 
moved,  it  !h  too  late  for  tbeiD  1 
wlieii  the  road  has  boen  CDn>(tni( 
ration  for  nearly  twenty  years, 
jitvrdoc/e,  43  Mo.  379. 

The  question  of  tlie  power 
Hartford,  &  Erie  Railroad  to  m 
of  mm  is  more  diiUcult.  The 
land  rofijd,  which  sold  to  the  B<i 
&  Erie,  wa.^  the  Midland  Land 
pany.with  a  chaai^d  name.  S 
lie.  The  Midland  Land  Din 
was  incorporated  by  Stat.  ISfll. 
was  made  up  of  parties.  Imvinc 
damaj];pa  agninst  the  MiiiJand  [ii 
given  general  railroad  powers  1 
of  completing  ila  road  3ji,  a' 
t?^ed  to  puFohnee  the  fraCChlSii  i 
the  Midland  RaUroad  (g  7);  fti 
would  seem  not  to  bave  comph't 
when  Stat.  1862,  chap.  13S,  vm 
lend  the  time  for  locatlap  and  ( 
Midland  railroad,"  it  appiears  U 
before  Stftt,  ia03,  chap.  116. 
case,  Cemftock  v.  GJtami>rrlin, 
put  hi  dated  June  14,  1663.) 
Railroad  was  incorporated  hy  E 
flO,  with  gecerfll  powers,  Indud 
lag  laud  by  eminent  domain, 
special  power  to  buy  out  the  1 
York  Cent  mi  R.  R.  Co.  By  S 
pifioof  completing  the  said  rul 
havft  all  the  rights  to  which 
company  was  then  entitled.  Il 
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dMse  November  1, 1858.  The  Boston  &  New 
ToikCentrft]  was  successor  by  coosolidatioD  to 
ibepowera  of  tbe  Soathbridge  &  Blackstone 
Kaiiroad,  incorporated  by  Stat.  1849,  chap.194. 
Stat.  1852.  chap.  168;  Stat.  1854,  chap.  447; 
BoOonAP.  R.  Co.  v.  Midland  E.  Go.  1  Gray, 
340.  As  such  successor  it  bad  made  a  locatioa 
tbree  rods  wide  over  the  loeua  on  August  5, 
1854;  and,  as  this  was  assumed  by  ttie  counsel 
far  the  plaintiffs  to  bave  been  valid,  subject  to 
tbe  objection  just  disposed  of,  wc  shall  make 
the  same  assumption. 

To  repeat,  the  Boston,  Hartford,  &  Erie 
Bnad's  erantor,  under  a  changed  name,  was 
the  panfuBer  of  the  franchise  and  rlsditsof  the 
Midland  Railroad.  TheltlidlandRaJlroadwas 
giveD  general  powers,  and  succeeded  to  all 
ihe  powers  of  the  Boston  &  New  York 
Central,  including  the  powers  of  the  South- 
bridge  &  Blackstone.  Assuming  this  ihree-rod- 
wide  location  of  the  Boston  &  New  York  Cen- 
tral to  have  been  valid,  we  do  not  understand 
the  counsel  for  the  plaintiffs  to  deny  that  the 
xnmtor  of  the  Boston,  Hartford,  &  Erie  could 
bave  made  tbe  Qve-rod  locatidn  to  1866,  if  it 
bad  not  conveyed  awny  its  f  rancbiHe  and  prop- 
en;,  and  if  tbe  legislation  then  in  force  had 
«pplied  to  it.  Stat.  1866,  cbnp.  171;  Gen.  Rtat. 
diap.  63,  §  38;  Boglon  *  P.  R.  Co.  v.  Midland 
B.  Cb.  1  Gray,  S40.  We  do  not  understand 
tliat  the  location  of  1866  was  without  the  limits 
prescribed  by  Stat.  184&,  chap.  94,  §  2. 

Before  examining  ttie  i>owera  of  the  Boston, 
Hartford,  &  Erie  Railroad  more  specifically, 
it  win  be  well  to  advert  to  one  or  two  general 
conaderations.  It  was  conceded  by  the  plain - 
liffs'  counsel  that  the  powers  to  take  land  by 
emineDt  domain  may  be  given  to  a  foreign 
corporation.    When  the  use  for  which  land 

taken  is  otherwise  a  public  use,  such  as  a 
railroad  within  the  Btate  granting  the  power, 
the  use  is  not  the  .less  public  because  the  own- 
en  are  domiciled  or  mcorporated  out  of  the 
State.  In  Re  Townaend,  89  N.  Y.  171,  it  was 
ticid  tbst  tbe  power  could  be  given  to  a  com- 
pany in  another  State  in  aid  oi  a  canal  which 
ilto  was  in  another  State.  And  the  proposi- 
tion which  we  have  laid  down  has  never  been 
doubted,  90  far  as  we  know,  by  any  court  of 
last  resort.  New  TdrkdkB.  R.  Co.  v.  Tou-na, 
33  Pa.  175;  State  v.  Sherman,  33  Ohio  St. 
411,  434;  SouVtmstem  B.  Co.  v.  Southern  <e  A. 
Td.  Co.  48  Qa.  43.  51;  Gilmer  v.  Litne  Point, 
18CaJ.22»,  m.  355.  See  Clark  v.  Barnard, 
8.  486,  452  (37  L.  ed.  7801. 

The  decision  of  the  court  in  Burt  v.  Jtftjr- 
fhitit  Int.  Go.  106  Mass.  356,  that  the  power 
wdM  be  conferred  upon  the  United  States  gov- 
ernment, is  criticised  in  Ko/tl  v.  United  States, 
91  U.  a  867,  3rd  (38  L.  ed.  449);  see  also  Dar- 
liigien  v.  United  States,  83  Pa.  382;  but  the 
crilicisni,  whatever  may  be  thought  of  it,  is  not 
applicable  to  a  case  like  tbe  present. 

,  it  seems  to  us  equally  clear  that  a  corpora- 
tiQn,  by  craisent  of  thje  Legislature,  may  t^e 
f>i>  power  as  quati  successor  of  another  cor- 
poraUon  to  which  it  was  originally  granted; 
Mdit  is  not  very  material  whether  ibe  legisla- 
I've  coBsent  be  regarded  as  authorizing  a  trans- 
fer of  the  old  power,  or,  more  strictly,  as  dele- 
Kiting  a  new  power  in  tbe  same  terms  as  the 
8ee  StnU  v.  Sherman,  33  Ohio  St.  411, 
Hie  substance  of  the  transaction  is  ssen 


]  in  cases  of  consolidation.  Botton  d  P.  R.  Cj. 
V.  Midland  R.  Oo.  tu^ra.  But  there  is  nothing 
in  reason  to  confine  it  to  such  cases.  See  At- 
kinson  v.  Marietta  <6  C.  R.  Co.  15  Ohio  St.  31; 
Coe  V.  Columbut,  P.  dsl.  R.  Go.  10  Ohio  St.  873, 
887;  Sail  T.  SuUivan  A  R.  Oo.  31  Law  Rep. 
188.  141. 

Wben  the  power  Is  claimed  ander  the  form 
of  a  transfer,  rather  than  of  original  grant,  the 

legislative  consent  or  grant  may  be  inferred 
somewhat  more  readily  than  when  tbe  whole 
queation  is  new,  because  the  Legislature  has 
already  adjudicated  the  use  to  be  public,  and 
has  irranted  a  coextensive  power.  See  Black 
V.  Iklaware  <£  R.  Canal  Co.  33  N.  J.  Eq.  180, 
403.  For,  while  it  is  very  plain  that  the  power 
coi^d  not  be  transferred  to,  or  exercised  by,  a 
purchaser  from  the  original  donee  without  such 
conwnt  or  grant  in  this  Commonwealth  {Bras- 
lin  v.  SomertiUe  H.  R.  Co.  4  New  Eng.  Rep. 
888,  145  Mass.  64,  67;  Commonwealtli  v.  Smith, 
10  Allen,  448),  tbe  reasons  which  have  led  some 
courts  and  judges  to  doubt  the  need  of  such 
consent  for  the  transfer  of  franchises  show  that 
the  deleetm  pendnarum  Is  of  UtUe  more  than 
theoretical  importance,  and  is  tbe  least  deter- 
mining element  in  the  more  common  cases 
where  the  power  is  conferred.  Shepley  v.  At- 
lantic dt  St.  L.  R.  Co.  55  Me.  895,  407 :  Kenne- 
bec db  P.  R.  Co.  V.  Portland  <6  K.  R.  Co.  59  Me. 
9,  38;  Miller  v.  Rutland  A  W.  R.  Co.  86  Vt. 
453,  493;  Biekford  v.  Grand  Junction  R.  Oo.  1 
Canada  S.  C.  696,  738.  And  this  reasoning  is 
of  equal  force  whether  the  power  to  take  luid 
by  eminent  domain  is  properly  called  a  fran- 
chise or  not.  (he  v,  Columbus,  P.  dt  I.  R.  Co. 
supra;  Chicago  A  W.  I.  B.  Co.  v.  Dunhar,  95 
ni.  571;  Pierce  v.  Bmery,  82  N.  H.  484,  607. 
511,  513. 

Finally,  the  legislative  consent  may  be  ex- 
pi-eased  by  way  of  ratification  of  whatpurports 
to  be  a  transfer  already  executed.  Shaw  v. 
Norfolk  County  R.  Go.  5  Gray,  163,  180;  8.  C. 
16Grav,407,  410;  Gciwatora  fi.  Cb.v,  Gowdrey, 
78  U.  "8.  11  Wall.  459  (30  L.  ed.  199).  And 
it  may  be  crathered  by  implication  from  a  series 
of  acts.  East  Boston  F.  R.  Co.  v.  Bkutem  B. 
Go.  13  Allen,  433. 

At  the  Ume  of  the  attempted  transfer  the 
Southern  Midland  Railroad  to  tiie  Boston, 
Hartford,  &  Erie,  it  had  power,  by  Stat.  1861, 
chap.  155,  ^  7,  to  purchase  and  enjoy  "all  the 
rights  and  privileges"  of  the  Midland  Railroad 
Company,  and  to  "use,  enjoy,  lease,  sell,  or 
convey  tbe  same  to  any  other  railroad  com- 
pany. And,  inasmucll  as  from  an  early  date 
it  had  been  contemplated  that  tbe  road  would 
not  only  connect  with  roads  outside  the  State, 
but  that  the  corporations  within  and  without 
the  State  might  unite  (Stat.  1850,  chap.  268,  §9; 
Stat.  1853,  chap.  158;  1  Gray,  858),  it  was  not 
very  extraordinary  if  tbe  parties  concerned  as- 
sumed that  tbe  power  to  sell  was  not,  confined 
to  domestic,  purchasers,  especially  as,  in  tbe 
next  line,  a  purchase  of  cars  joinuy  with  con- 
necting roads  was  allowed,  showing  that  other 
corporations  beside  those  of  this  State  were  in 
the  mind  of  tbe  Legislature. 

It  washardlv  less  natural  that  it  should  be 
assumed  that  the  Legislature  intended  the  pnr- 
cbaaer  to  stand  tn  the  seller's  shoes,  and  to  have 
whatever  powers  the  seller  would  hove  had  if 
the  sale  had  not  l>eeumade.ij:i:zed  oy  vjOO^IC 
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The  two  Acts  next  to  tie  cited,  both  passed 
before  the  location  by  the  Boston,  Hartford.  & 
Erie,  either  show  that  this  construction  of  Stat. 
Itmi  is  the  true  one  (Sohl  v.  United  States,  91 
U.  S.  874  <88  L.  ed.  401),  or  else  sufficiently 
ezpreae  the  consent  of  the  Legiriature.  By 
Stat.  1865.  chap.  171,  "the  time  for  locating 
and  constructing  the  road  of  the  Boston,  Hart- 
ford, &  Erie  Railroad  Company  is  hereby  ex- 
tended to"  May  1,  1868.  Stat.  1865,  chap.  275, 
authorizes  the  same  road  to  secure  any  bonds 
issued  under  its  Connecticut  charter  "by  mort- 
gage of  its  railways,  property,  rights,  and  fran- 
cfaises,  or  any  part  thereof,  purchased  or  ac- 
quired by  contract  or  arrangement  with  the 
Southern  Midland  Railroad  Company,  *  *  » 
and  situate  or  being  *  *  ♦  in  this  Common- 
wealth;" provided  "that  nothing  in  this  Act 
contained  shall  in  any  way  affect  any  claim  or 
any  remedies  *  »  *  which  any  person  may 
bare  against  said  corporation,  or  any  other 
raflroaa  corporation,  **  *  for  damage  caused 
to  such  person  by  the  taking  of  the  land,  or  any 
part  thereof,  included  wimin  the  location  of 
aaid  corporations,  or  any  or  either  of  them,  or 
by  the  laying  out,  making,  and  maintaining  a 
railroad  over  the  same."  See  also  Stat.  Iw4, 
cbap.  810. 

After  reading  these  Acts,  we  cannot  doubt 
that  the  Legislature  believed  that  the  purchase 
by  the  Boston,  Hartf<nd,  &  Erie  Railroad  Com- 
pany vas  valid,  and  intended  that  it  should  be, 
and  that  the  purchasers  sboold  have  the  rights 
and  power  which  the  seller  had  previously 
possessed.  The  latter  statute,  in  terms,  saves 
claims  against  the  purcbaserfor  damage  caused 
by  the  taking  of  land.  The  former  gives  it 
three  years  to  locate  and  construct  its  road. 
The  word  "locate"  is  a  term  of  art,  in  using 
which  the  Legislature  can  have  had  but  one 
meaning.  As  was  said  by  Chief  Juttice  Shaw, 
about  this  very  road:  "The  effect  of  the  loca- 
tion is  to  bind  the  land  described  to  that  servi- 
tude." Boston  d:  P.  B.  Go.  v.  Miflland  R.  Go. 
1  Gray,  860.  See  also  Gen.  Stat.  chap.  63, 
17, 18;  HoMen  v.  Awfm  <fi  M.  B.  Co.  2  Gray, 
574;  VkarUslotim  Branch  B.  Co.  v.  Middtetrx 
County,  7  Met.  78.  Moreover,  the  Legislature 
intended  that  the  power  to  locate  should  be  ex- 
ercised by  the  Boston,  Hartford,  &  Erie  as  quasi 
successor  to  its  vendor.  For  the  power  iagiven 
in  (be  form  of  an  extension  ofthe  time  previous- 
ly allowed,  referring,  of  course,  to  the  statute 
giving  the  vendor  until  Miur  1,  1863,  for  the 
samepurpoae.  Stat.  1868,  chap.  116»M-  Bee, 
further,  Stat  186&.  chap.  186.  "An  Act  to  Ex- 
tend the  Time  for  Locating  and  Constructing 
the  Midland  Bailroad,'*  and  Stat.  1861,  chap. 
44;  1860,  chap.  44;  185U,  chap.  33;  1858,  chap.  18; 
1857,  chap.  32;  1856,  chap.  33;  1855,  chap.  115; 
1851,  chap.  447;  1851,  chap.  184;  1849,  chap. 
104,  §  3. 

If  there  had  been  no  consididation,  and  the 
transfer  bad  been  direct  from  the  Southbrldge 
&  Blackstone  Road  to  another  Massachusetts 
corporation,  we  hardly  can  suppose  that  it 
would  have  been  argued  that  the  purchaser  had 
not  the  same  powers  to  take  lana  and  to  com- 
plete Uie  road  that  tbe  Southbridge  &  Black- 
stone  K<Md  would  have  had  if  its  time  had  been 
extended  ^  similar  words  before  the  sale.  ]No 
doubt  the  expression  of  the  Lcsislatuie's  belief 
and  intent  mi^t  have  been  plainer.   But  the 
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Acts  of  1865  were  passed  before  ( 
v.  Smith,  10  Allen,  448,  was  decit 
tbe  need  of  such  expression  was  1 
understood.  If,  however,  tbe  i 
discovered,  that  Is  enough.  And 
wonld  be  clear  In  tbe  case  which 
posed,  it  is  clear  notwithstanding 
the  grantor  was  formed  by  conaoi 
ferent  lines,  and  that  the  grantee ' 
ticut  corporation.  So  far  as  the  : 
concerned,  Stat  1868,  chap.  1 
already  fixed  a  common  time,  ' 
for  Bmshing  all  parts  of  the  lint 
tbe  latter,  the  statutes,  by  treatin] 
ticut  corporation  as  a  successor 
impliedly  but  plainly  subjected  i1 
tions  to  which  its  vendor  was  sut 
spect  to  the  power  of  taking  land: 
We  repeat  that  it  is  iramatcria] 

Eurchaser.  in  strict  theory,  receiv 
y  transfer  or  by  a  new  grant 
grant  to  the  puroiaser  is  m  a  ^ 
and  qualified  as  if  it  bad  been  tb 
conferred  on  the  vendor,  and  tal 
sion,  the  rights-of  Landowners  an 
tected  as  they  were  against  the  v 
so  far  as  the  fact  that  the  purchas 
corporation  necessarily  makes  a  d 
this  case,  that  fact  tnade  no  difl 
landowners  could  have  requirei 
the  Boston,  Hartford,  &  Erie,  as 
South  Midlnnd  Railroad;  and  t 
same  means  of  compelling  both 
payment  in  tbe  one  case  as  i 
by  stopping  the  use  of  their  land 
chap.  63,  e|  33,  34,  88.  See  Drui 
B.  Co.  127  Mass.  571,  576. 

We  pass  now  to  the  Acts  of  Uii 
subsequent  to  the  location  in  queH 
Slat.  1866,  chap.  142,  approv 
ratifies  the  mortgage  made  unde 
chap.  275;  provides  for  exchange 
cur«l  by  former  mortgages,  ana  f 
ing  of  the  mortgage. 

Stat.  1866,  chap.  266,  appro< 
about  two  months  after  tbe  loca 
ized  the  Boston,  Hartford.  &  E 
construct,  and  maintun  a  road 
feet  to  the  Rhode  Isluul  line, 
express  provisions  for  (xanpensat 
sumed,  of  course,  that  the  power 
the  General  Statutes. 

Stat.  1866,  chap.  278,  §  5,  a 
company  to  construct  a  railni 
"chartered  line"  in  Newton  to  Ii 
line"  in  Somervflle. 

Stat.  1867,  chap.  76,  incorpora 
bury  Branch  Railroad,  authorizef 
tioD  to  transfer  its  franchise  prope 
rights  to  tbe  Boston,  Hartfonl.  & 
Company ;  and  other  statutes  give  1 
otiier  corporations.  Stat  18o7,cl 
cbap.  170,  §  14;  Stat  1868,  chap, 
chap.  406. 

Stat.  1867,  chap.  384,  authorize 
the  State  to  the  company,  of  $3,00 
purpose  of  aidiogit  to  complete 
from  Boston  to  Tishkill,  Mew 
elaborate  conditions. 

By  Stat  1868,  chap.  146,  thecoi 
tof  ore  created  in  the  State  of  Connt 
and  acting  within  this  Oopimonw 
cognizedjby  Acts  lieretofore  pu 
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antiglare,  is  declared  to  be  a  corporation  by  that 
name,  aod  vested  with  all  the  naachlses,  pow- 
ers," etc,  set  forth  in  the  General  Laws;  "and 
the  acts  of  said  company,  in  forming  a  union 
orcoonectioD  with  one  or  more  railroad  com- 
puieB  in  the  States  of  Rhode  Island,  Connec- 
ticut, and  New  Tork,"  to  connect  Boston  with 
Ibe  Erie  Railway  Company  in  New  York  by  a 
continuous  line,  are  ratified.  This  seems  to  be 
inteoded  to  make  the  corporation  a  Massaehu- 
eorimration  (Stat.  1874,  chap.  334),  and  lo 
ratify  trnions  with  other  roada.  The  Act  then 
Gontuues:  "And  the^aid  Boston,  Hartford, 
£  Erie  Railroad  Company  is  hereby  substltnted 
in  Ibe  place,  and  vested  with  all  the  franchisee, 
ririits,  pro^rty,  and  powers,  and  is  subject  to 
aU  the  duties  and  liabilities,  of  the  Southern 
Midland  Railroad  Company,"  etc.  This  part 
of  the  statute  sanctions,  in  terms,  such  a  sub- 
aitution  as  we  have  construed  the  earlier  Acts 
lo  sanction  by  fair  implication,  and  shows  very 
idainly  what  was  in  eveiy  body's  mind  from 
ibebj^nnine.  If  our  construction  is  right,  the 
Act  is  simply  declaratory,  and  passed  ex  mo^ori 

ravida. 

Stat.  1869,  chap.  450,  increases  the  amount 
of  State  aid  to  the  rood  to  $o,000,000:  chap. 
4M  authorizes  bonds  and  mortgafifes  of  lands 
and  flata;  Stat.  1871,  chap.  373,  authorizes  the 
foreclosure  of  a  mortgage  to  the  Common- 
wealth. 

Sut.  1878,  chap.  380,  ratifies  the  proceed- 
ings of  the  bondholders  of  the  Boston,  Hart- 
ford, &  Erie  in  organizing  the  defendant; 
authorizes  tlie  new  corporation  to  acquire  all 
Ibe  rights,  powers,  and  ^nchises  of  (he  former 
company,  and  to  make  a  new  mortgage  of  "its 
nitn»d  proper^  and  franchises."  We  may 
remirk  here,  with  reference  to  a  snggeation 
dtrowD  out  in  the  second  case,  that  the  defend- 
■ot  did  not  succeed  to  alt  the  rights  of  the 
Boatoo.  Hartford,  &  Erie,  because  its  title  was 
derived  in  part  from  foreclosure  of  a  mortgage 
vbich  was  dated  a  few  days  l>efore  the  loca- 
lim;  that  if  the  suggestion  could  help  either 
the  plaintiffs  in  the  first  cases  or  the  defendant 
is  tbesecond,  and  if  it  is  not  answered  by  this 
■taiate,  It  is  by  the  fact  that  the  mortgage  cov- 
ered subsequent  locations  (see  107  Mass.  S, 
Dole),  and  was  ratified  in  that  form,  as  we  have 
seen,  by  Stat.  1866,  chap.  142. 

I^oally  Stat.  1878.  chap.  289,  ratifies  the 
proceedings  of  the  bondholders  of  the  Boston, 
Hartford,  &  Erie  in  organizing  the  defendant; 
lothorizes  the  new  coiporation  to  acquire  all 
Ibe  rights,  powers,  and  franchises  of  the  former 
company,  and  to  make  a  new  mortgage  of  "its 
rumnd  property  and  franchises."  Stat.  1874, 
cbap.  S34,  dissolves  the  Boston,  Hartford.  & 
iirie.  Baring  all  rights. 

It  thus  appears  that  for  twenty  years  the 
CtHDiDODwealth  has  constantly  deut  with  this 
mpcmtion  and  its  predecessors  as  having  a 
good  titie  to  tbdr  road,  and  aa  having  possess- 
ed the  powers  which  they  assumed  to  exer- 
oao.  It  lias  advanced  a  large  sum  of  money 
oo  that  assumption.  For  nearlv  twenty  years 
before  ttiese  actions  were  brought  the  plaintiffs 
have  acquiesced  in  the  same  view,  while  the 
loid  over  their  land  has  been  in  public  opera- 
Hon.  Hcttatime  a  mortgage  was  made,  and 
Uie  bonds  sold  in  tjie  market.  We  think  Uiat 
courts  aboold  be  skrw  to  pronounce  Uie  Le- 


gislature  to  have  been  mistaken  in  its  constantly 
manifested  opinion  upon  a  matter  resting 
wholly  within  ita  will,  when,  for  so  long  a 
time,  everything  has  been  conducted  upon  that 
footing.  But  we  are  satisfied,  for  the  reasons 
which  we  have  given,  that  the  opinion  of  the 
Legislature  was  correct,  and  that  Uie  Boston. 
Hartford,  A  Erie  R.  R.  Co.  mnst  be  taken  to 
have  bad  the  power  and  right  to  make  its  loca- 
tion of  March  SO,  1866. 

It  was  admitted  that  if  the  five-rod-wide 
location  of  1866  was  valid,  the  claims  of  the 

?laintifls  to  rights  of  way  must  be  abandoned, 
'be  alleged  adverse  use  bad  not  continued  for 
twenty  years  acrt»8  the  five  rods.  It  would  be 
too  refined  to  say,  and  it  was  not  argued,  that 
the  adverse  use,  if  any,  of  a  way  across  the 
three-rod  location  of  1854,  begun  before  the 
widening,  ripened  into  a  right  of  way  across 
the  original  three  rods  after  tlie  widening,  and 
carried  with  it  a  necessary  right  of  access  across 
the  stripe  on  either  slde,whicb  made  the  leaktne 
of  the  flVe  rods.  For.  without  admitting  that 
there  would  have  been  any  such  ri^hi  of  access 
across  the  outside  strips,  had  a  right  of  way 
existed  across  the  three  rods  before  the  widen- 
ing, it  is  enough  to  say  that,  as  no  right  had 
been  acquired  at  that  time,  the  new  location 
gave  the  railroad  the  right  to  the  exclusive  use 
of  the  land  taken,  and  thus  interrupted,  for  a 
moment,  at  least,  any  adverse  user,  and  made 
a  fresh  start  necessary  as  to  the  whole.  Old 
Colony  R.  Co.  v.  MiOer,  125  Mass,  1,  6;  Smith  v. 
New  York  (t  JV*  B.  S.  Co.  2  New  Eng.  Rep. 
413,  142  Mass.  21,  22. 

It  follows  that  the  ruling  of  the  court  below 
that  the  locations  were  valid,  and  that  the  plain- 
tiifs*  evidence  failed  to  show  an  adverse  use  of 
the  crossingB  for  a  period  of  twenty  years  be- 
fore the  ohetruction  of  them  by  the  defendant 
in  1885,  were  correct,  and  that,  by  the  terms  of 
the  report,  judgment  must  be  entered  on  the 
verdict. 
Judgment  on  verdict. 

Elizabeth  CoHarocK 

V. 

Charlotte  P.  CHAHBBaLiH. 

William  CoMETOCK 

If. 

William  Edwards. 

Mr.  J.  H.  Coehran/for  plaintiff. 

Mr.  Rockwood  Hoar,  for  defendant 
Chamberlin. 

Mr.  A.  J.  Baj'tbolomew,  for  defendant 
Edwards. 

Holmes*  J.'.  The  cases  of  Comtioek  v. 
Chamberlin,  etc.,  were  actions  for  breach  of 
covenant  of  wairanty,  the  eviction  complained 
of  being  by  the  same  location  of  1866.  The 
only  question  seriously  argued  is  whether  that 
location  was  valid,  as  the  court  ruled. 
Verdict*  to  ttand. 


Edmund  PTNE,  Jr..  By  bis  Next  Friend, 
t. 

John  WOOD,  Jr. 

1.  In  a  suit  in  the  name  of  a  alnc^'*  by  hia 
next  friend,  to  rec^^^fl}^ip»(5^ 


Nbw  EnaunD  Repobtbb^dp.  Jud.  Ct.  of  MABSACHirsBTTa. 


upon  the  purchase  of  a  bieyele*  the 
facts  that  the  plaintiff  was  present  when 
his  father  demanded  the  money  of  the 
defendant,  and  himself  carriecl  the  bi- 
cycle to  the  defendant's  shop,  and  con- 
sented to  the  bringing  of  the  action, 
wamuut  the  finding  that  theeontrMt 
was  avoided  by  the  plaintiff,  and  that 
the  action  was  properly  brought,  al- 
though the  plaintiff,  as  a  witness, 
■tated  that  he  was  wilUngf  to  standby 
the  contract. 

2.  It  was  not  error  to  find  that  the  bicycle 
was  not  a  neoeasary  article,  although 
at  least  half  the  hour  allowed  the  plain- 
tiff for  dinner  would  be  consumed  in 
walking  unless  he  bad  a  bicycle. 

(E^x  Filed  January  s,  1888.) 

ON  defendants  ezoeptioDS.  Overruled. 
'Tbis  waa  an  aclfon  of  cbntract  brouKbt  to 
recover  back  money  paid  upoD  account  in  the 
purchase  of  a  bicycle.  ' 

At  the  trial  it  appeared  that  on  June  1,  1886. 
plaintiff,  being  tben  nearly  seventeen  years  of 
age,  pnrcbased  a  bicycle  of  the  defendant,  and 
paid  $80  in  cash  on  account  of  the  same.  He 
executed  a  contract  by  which  be  agreed  to  pay 
a  certain  sum  each  month  until  the  bicycle  was 
paid  for.until  which  time  the  title  was  to  remain 
In  defendant.  The  amount  paid  in  cash  was  a 
part  of  the  money  which  the  plaintiff  bad 
saved  from  his  own  earnings.  At  that  time  be 
worked  regularly  in  a  sfaoeshqp,  earning  $10 
per  week,  out  of  which  he  paid  his  father  for 
bonrd  $4  per  week.  There  bad  been  no  special 
emancipation  or  giving  awav  of  plaintiff's  time, 
except  what  may  be  implied  from  the  circum- 
stances.  He  afterwards  pdd  $80,  and  also  ex- 
changed the  machine  oilgiaally  purchased- for 
another,  slightly  different,  and  executed  a  new 
contract  Mmilar  to  the  old  one.  He  afterwards 
paid  $4  on  general  account.  He  paid  all  the 
cash  out  of  his  own  earnings,  to  which  bis 
father  had  no  claim  other  than  that  which 
mleht  be  asserted  to  the  earnings  of  a  minor 
child.  At  a  later  day  bis  father  demanded  the 
money  paid,  but  faanng  been  refiued  payment 
by  the  defendant,  he  l«t  the  machine  at  the  de- 
fendant's place,  and  caused  this  action  to  be 
commenced.  The  boy  was  present  when  these 
demands  were  made,  and  also  carried  the  ma- 
chine to  the  defendant's  sbop  when  it  was  re- 
turned. Defendant  did  not  accept  the  machine 
in  rescission  of  the  contract,  but  claimed  the 
machine  as  his  under  the  contract. 

The  son  testified  that  at  the  time  of  the  trial 
he  waa  willing  to  stand  by  the  contract,  and 
had  no  wish  to  have  the  present  action  prose- 
cuted, but  the  court  found  that  the  action  was 
tnought  by  his  consent.  A  quefition  was  raised 
■  how  far  the  machine  was  a  "necessary,"  and  it 
appeared  that  the  plaintiff  worked  in  Lynn,  but 
redded  in  8«amp8cott,8t  his  father's,  more  than 
a  mile  off;  Uiat  during  the  hour  allowed  for 
dinner  be  could  easily  go  home  to  dinner,  but 
that  at  least  half  of  the  hour  allowed  for  dinner 
would  be  consumed  in  walking;  and  it  was 
claimed  that  it  was  impracticable  for  him  to 
take  his  meals  at  home  uoless  he  had  a  bicycle. 

Upon  this  state  of  law  and  fact,  tbe  case  was 
tried  without  a  jury.    Tbe  court  held  that  the 
cootract  was  voidable, 
S30 


and  that  an  action  in 


this  form  might  be  maintained  1^ 
in  the  name  of  tbe  son,  and  fount 
tiff,  and  defendant  alleged  excepi 

Mea»r$.  Stephen  H.  Phillip 
W.  Porter,  for  defendant: 

No  parent,  as  a  natural  guardia 
sically  and  autocratically  disaflSr 
manifestly  beneficial  to  his  child. 

Bradford  v.  PrtneK  HO  Mass. 

The  father  had  no  right  to  diss 
contract,  or  to  compel  him  to  disafl 
his  true  interest.  Though  an  ii 
have  made  an  excellent  bargain,  c 
which  hhi  father  could  not  depri^ 
his  manifest  interest.  He  may 
trarily  on  coming  of  age.    No  on 

Bntkinffhnm  v.  Drury,  8  Bro 
Dalv  V.  Lynch,  3  Bro.  P.  C.  478 
V.  Paraom,  8  Burr.  1801. 

The  answer  to  the  question 
bicycle  was  not  a  "necessary,"  in 
ceptation  of  that  term,  if  it  i 
against  the  fixed  facts,  or  rests 
inferences  supported  by  unsound 
just  as  much  open  for  re-examli 
forum  as  an  absolutely  incorrect  Ii 
jury,  or  a  refusal  to  set  aside  a  ver 
not  upon  a  conflict  of  evidence,  I 
without  evidence,  or  directly  in  f 
dence.  Tbis  court  concedes  the  i 
aider  a  finding  by  tbe  superior  c 
manifestly  iosufHcjent  in  law  to  j 

Cheever  v.  Feriey,  11  Allen,587; 
land  R.  (Jo.  127  Mass.  577.  See 
Co.  V.  Freeman,  12  Gray,  405. 

Whenever  it  could  be  made  to 
supreme  court  that  there  was  no 
no  preponderance  of  evidence) 
verdict.  It  has  always  been  oonsi 
trial. 

Cheerei-  v.  Pertey,  II  Allen,  ( 
iATiat  Iron  Warkt,  4  Allen,  338; 
12  Cush.  498:  Fortytk  v.  Bo^pm; 

Messrs.  Ira  B.  Keith  an 
Leivhton,  for  plaintiff: 

The  contracts  in  thiscasewere 
this  suit  could  be  maiataioed  ii 
form  under  tbe  evidence. 

Whether  the  bicycle  was  a  "i 
not  was  a  question  of  fact,  and 
thereon  cannot  be  revised  bv  this 

SheJIield  v.  Otis.  107  Mass.  288 
Stott,  108  Mass.  46;  Backus  v.  C 
Mass.  886;  Sdmundsonv.  Brie,  U 

If  the  bicycles  were  noi  neces 
the  contracts  were  not  beneficial 
plaintiff,  tb^  were  voidable. 

iieCarthy  v.  Henderson,  188  Mi 

It  is  not  neceasary  to  decide  wl 
had  been  emancipated,  as  the  fati 
next  friend  In  this  case,  would  bee 
bringing  another  suit  in  his  own  i 
same  money,  claiming  the  same 
bis  light  to  his  minor  child's  earn 

Fowler  t.  Parsons,  8  New  Euj 
148  Mass.  401,  and  cases  cited. 

The  suit  having  been  brought  b 
the  infant  plaintiff  could  not  diso 
cept  through  a  guardian  ad  litem  o 
as  he  is  bound  by  their  acts,  eu 
said  acts  are  done  with  the  knowl 
sent  of  the  court. 

Wald^.  ITaMU  116  Mass.  877. 
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W.  AUttn,  J.,  delivered  the  opinion  of  tbe 
court: 

There  is  Dotfaing  in  tbia  case  to  distinguish  it 
tnm  ifeCarthjf  T.  Bendenon,  138  Mass.  810. 
and  it  must  be  govemed  by  that  decision, 

Tbe  faicts  that  the  plaintiff  was  present  when 
bis  father  demanded  the  mouey  of  the  defend- 
uf,  and  himself  carried  the  bicycle  in  the  de- 
fendant's shop  when  it  was  retaraed  to  him; 
•od  that  the  plaintiff  conseotcd  to  the  briosing 
of  the  actkm, — certainly  warrant  the  flndlDgs 
that  the  contract  was  avoided  by  the  plaintiff, 
andtbot  the  action  wasproperly  brought.  The 
statement  of  the  t^ainttS,  on  the  witness  stand, 
that  be  was  then  willing  to  stand  by  the  coo- 
traci,  did  not  show  that  he  had  not  avoided  tbe 
contract,  or  that  there  was  not  a  good  cause  of 
actioa. 

There  was  no  error  in  the  finding  that  the 
biiTcle  was  not  necessaries.  Mmiam  v.  Cun- 
ntnjfiam,  11  Cuah.  40;  Leonard  t.  108 
MaK46. 

Bxe^ptitma  cwrruUd. 


m.  O'SHAUGHNESSY.  per  Pro.  Ami, 

T. 

SUFFOLK  BREWING  CO. 

Whewe,  under  tbe  verdict,  it  appears  that 
the  plaintiff,  achlldeiflrbt  yea|«of  age,un 
her  way  to  scfaool,sataowB  on  tbe«ai-e 
of  the  flidewaik  to  shaFDen  her  pen- 
cil on  the  corbstone,  with  ner  feet  id  tbe 
^tt«r.  and  defendant's  team,  in  pass- 
ing, hU  her.  the  instructions  properlj- 
1^  it  to  the  JntT'  to  determine,  under  all 
tbe  circumstances  in  the  case,  whether 
the  plaintiff  was  vaiBflf  snob  care  as  was 
reasonably  to  be  expected  of  her.  It 
was  not  the  duty  of  the  court  to  rule,  as 
uiatter  of  law,  that  the  plaintiff  was  not 
entitled  to  recover  because  there  was  no 
evidence  which  would  warrant  tbe  jury 
in  finding  that  she  was  In  the  exercise 
of  doe  care. 

(Suffolk  FUed  Jaouary  6, 1888.) 

ON  defendant's  exceptions.  Overrvled. 
This  was  an  action  of  tort  brought  in  be- 
half of  plaintiff,  a  child  of  eight  years  of  age, 
by  ber  mother,  as  nsctt  friend,  to  recover  dam- 
Aget  for  persona)  injuries  sustained  by  being 
ran  over  to  a  public  street  in  South  Boston  by 
t  WBgon  of  defendant,  by  reason  of  the  neg- 
Kfrence  of  detendant's  servant. 
The  answer  was  a  general  denial. 
At  the  trial,  tbe  evidence  being  all  in,  de- 
feodaat  asked  tbe  court  to  rule,  as  a  matter  of 
Uw,  that  plaintiff  could  not  recover,  because 
tbm  was  no  evidence  which  would  warrant 
the  jury  in  finding  that  she  was  In  the  exercise 
of  due  care;  also  to  give  certain  instructions  to 
the  jary;  both  of  which  requests  were  refused, 
and  exception  was  taken.  Exceptions  were 
«ko  taken  to  portions  of  the  charge  as  given. 

A  verdict  having  been  returned  for  plaintiff, 
wfendaot  alleged  exceptions. 

The  pcdnts  in  controversy  appear  in  the 
o^nion. 

ifMn%  K.  F.  DieUnaon,  JrMandfiolUa 
a<  B^ley,  for  defendant: 
The  learned  judge  who  presided  at  the  trial 


instructed  the  jury;  "If  a  person  of  full  age 
should  ail  upon  tbe  curbstone,  with  feet  in  the 
gutter,  in  a  street  much  traveled  over,  where 
there  were  horse  cats  and  horse-car  tracks,  and 
where  that  person  knew  there  was  occasitm  for 
vehicles,  in  avoiding  the  horse-car  track  and 
horse  cars,  to  come  close  to  the  curbstone,  his 
being  there  would  be  evidence  that  he  was  in  a 
situation  where  no  person  of  ordinary  prudence 
and  caution,  in  view  of  what  he  knew  and 
what  he  saw,  ought  to  be," 

Tbe  same  is  equally  true  in  the  case  of  a 
child  of  tbe  age  and  capacity  of  this  plaintiff. 

JSfesaenger  v,  Dannie,  187  Mass.  197;  Some-v. 
$ame.  1  New  Eng.  Rep.  759,  141  Mass.  885. 

Where,  as  a  matter  of  common  knowledge 
and  experience,  tbe  court  can  see  that,  upon  all 
the  undisputed  facts,  tbe  plaintiff  was  not  in 
tbe  exercise  of  ordinary  care,  and  that  tbe  in- 
jurv  received  was  in  part  attributable  to  the 
plamtiff's  want  Of  care,  it  Is  the  duty  of  the 
ju<^  to  instruct  the  jury,  as  a  matter  of  law, 
to  find  a  verdiet  for  the  defendant.  \ 

Wheelwright  v.  Boston  &  A.  R.  Co.  185  Mass. 
329;  (iwreti  v.  Manchester  A  L.  R.  Co.  16  Gray, 
505;  Will*  V.  Lynn  &  3.  R.  Go.  129  Mag8.851. 

Tbe  burden  of  proof  is  upon  the  plaintiff  to 
show  positively  that  she  was  in  the  exercise  of 
due  care. 

If  she  offers  no  evidence  that  she  was  in  the 

exercise  of  care,  or  if  tbe  whole  evidence  shows 
that  she  was  careless,  the  court  must  instruct 
the  jury,  as  a  matter  of  law,  that  the  action 
cannot  be  maintained.  . 

Oahagan  v.  Botton  <£  L.  S.  Co.  1  Allen,  189t 
Todd  V.  m  Cotffny  &F.R.R.  Go.  7  Allen,  208. 

A  mere  scintilla  of  evidence  is  not  somdent 
to  authorize  a  judge  to  submit  to  the  jury  tbe 
question  whether  the  plaintiff  was  in  the  exer- 
cise of  due  care.  There  must  be  evidence  up- 
on which  a  jury  may  reiisonably  and  properly 
infer  that  tbe  plaintiff  was  in  the  exercise  of 
due  care. 

Butterfieldv.  Western  R.  Co.  10  Allen,  532. 

While  it  is  true  that  a  child  is  not  held  to 
the  same  degree  of  care  as  an  adult,  it  is  well 
settled  that  a  child  must  exercise  that  degree  of 
care  which  may  reasonably  be  expect^  of 
children  of  his  or  her  own  age. 

Collins  V.  Sovtlt  Boston  R.  Co.  2  New  Eng. 
Rep.  649,  142  Mass.  814,  815;  Oram  v.  Metro- 
politan R.  Co.  112  Maes.  38;  WendeU  v.  JV.  T. 
(Jent.  <fi  H.  R.  R.  Co.  91  N.  T.  430. 

A  child  sitting  npon  a  curbstone  is  not  a 
traveler. 

Lyons  v.  Brookline,  119  Mass.  ^1. 

Messrs.  Stillman  B.  Allen  and  ThcnsM 
4,  Barry,  for  plaintiff: 

Courts  have  mvariably  left  the  matter  of 
contributory  negligence  of  children  to  the  jury, 
except  in  cases  where  there  was  flagrant  mis- 
use of  tbe  highway,  or  evidence  of  such  nejipli- 
gence  beyond  all  reasonable  doubt,  "according 
io  the  common  experience  of  all  men." 

Mattey  v.  WhiUier  Mach.  Co.  1  New  Eng.Kep. 
482,  140  Mass.  887;  Collins  v.  South  Boston  R. 
Co.  3  New  Eng.  Rep.  649,  142  Mass.  301;  Mo- 
Donough  v.  J^tropolitan  R.  Go.  137  Mass.  310; 
Gibbontv.  Williams,  185  Mass.  383;  Mvrleif  v. 
Roche,  180  Mass.  880;  Lynch  v.  Smith,  104 
Mass.  63;  MuUigan  v.  Curtis,  100  Mass.  512; 
Lotiett  V.  Salem  A  8.  D.  R.  Go.  9  Allen,  567: 
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C.  Allen.  J.,  dellTered  the  opinion  of  the 
court: 

In  view  of  the  Terdict,  it  must  now  be  as- 
sumed, in  favor  of  the  plaintifl,  that  the  in- 
jury to  her  occurred  suhstantially  in  the  man- 
ner which  she  described,  namely,  that,  while 
on  her  way  to  school,  she  sat  down  on  the 
edge  of  the  sidewalk,  in  order  to  sharpen  her 
pencil  upon  the  curbstone,  with  her  feet  in 
the  gutter,  and  that  the  defendant's  team  came 
aloa^  and  hit  her  while  she  was  in  that  position. 
The  instructions  to  the  jury  left  them  'free  to 
find  a  want  of  due  care  on  her  part,  and  were 
carefully  guarded  in  all  respects,  unless  it 
was  the  duty  of  the  court  to  rule,  as  matter  of 
law,  that  the  plaintiff  was  not  entitled  to  re- 
cover, because  there  was  no  evidence  which 
would  warrant  the  juir  in  finding  that  she 
was  in  the  exercise  of  due  care.  It  is  to  be 
observed,  In  the  view  of  the  evidence  which  is 
now  to  be  taken,  that  there  was  no  spirit  of 
recklessness  on  her  part,  no  intention  to  take 
a  ri^k,  no^thougbt  of  encountering  danger  or 
hazard,  no  calculation  of  chances;  there  was 
simply  a  lack  of  sufficient  precaution.  Under 
these  drcumstances,  the  case  differs  from  ifes- 
aetifferv.  Ihnnie,  187  Mass.  197;  S.  G.  1  New 
Eng.  Hep.  759,  141  Mass.  38S.  and  we  think  it 
was  properly  left  to  the  jury  to  determine,  un- 
der all  the  circumstances  ot  the  case,  whether 
the  plaintiff  was  using  such  care  as'was  reason- 
ably to  be  expected  of  her.  See  Collint  v. 
South  Boston  R.  Co.  2  New  Enff.  Rep.  649, 142 
Mass.  314;  Mattey  v.  Wkittier  Maeh.  Go.  1 
New  Eng.  Rep.  482,  140  Mass.  887;  OfConnor 
V.  BoHon  A  L.  R.  Co.  18S  Mass.  861,  862; 
Murtey  v.  Roche,  180  Mass.  380;  Lynch  v. 
Smith,  104  Mass.  57;  Mulligan  v.  Curtis,  100 
Mass.  514:  BlissY.  South  Hadky,  5  New  Eng. 
Rep.  124,  146  Mass.  91. 

kxeeptiont  oeerruletl. 


COMMONWEALTH  of  Massachusetts 
Edwin  WENTWOBTH. 

1.  A  building  let  to  a  tenant  who  enters 
into  possession  under  a  lease  is  not  un- 
der control  of  the  landlord. 

2.  An  indictment  charging  that  defendant, 
having  control  of  a  building,  knowing- 
ly and  unlawfully  permittee!  the  ille- 
p:al  sale  therein  of  intozicatinK  liquors, 
is  not  sustained  by  proof  that,  on  due 
notice  of  such  sale,  defendant  did  not 
take  poMOMion  of  the  premisee  as  pro- 
vided by  the  Public  Statutes. 

<Norfolk — Piled  Jamiair  7. 18SS.) 

ON  defendant's  exceptions.  Sustained. 
This  was  an  indictment  on  Pub.  Stat, 
chap.  101,  t$9,  charging  that  between  June  1, 
1888,  and  February  4.  1887,  defendant  had  un- 
der his  control  a  certain  building,  and  did  un- 
lawfully and  knowingly  permit  a  certain 
tenement  in  said  building  to  be  used  by  Edward 
H.  Oalligan  for  the  illegal  sale  and  illegal 
keeping  for  sale  of  intoxicating  liquors;  and 
that  Galligan  did  knowingly,  willfully,  and 
without  having  any  legal  appointment  or  au- 
thority therefor,  keep  and  maintain  a  certain 
992 


common  nuisance,  to  Srit:  sai 
said  building. 

Before  trul  defendant  asked 
quash  the  indictment,  but  the  o 
the  motion,  and  defendant  duly  < 

At  the  trial  it  was  admitted  th 
ant  was  the  owner,  during  the  ti 
the  building  described  in  the  in 
no  claim  was  made  that  any  ] 
censed  during  said  time  to  seu  oi 
intoxicating  Uqaors  in  any  parto 

There  was  evidence  tending 
Edward  H.  Galligan  was  the  l«i 
ant,  of  the  building;  that  during 
leged  the  lower  front  room  or  te 
building  bad  on  oae  side  a  bar,  oi 
one  or  more  beer  pumps  under  t. 
shelves  behind,  on  which,  on  on 
casions,  bottles  were  seen,  alra  fi 
bottles  and  glasses  behind  and  n 
that  June  13,1880,  a  seizure  wai 
search  warmnt,  of  two  half-bar 
the  cellar,  and  of  a  few  galloni 
rum,  and  other  intoxicating  liqi 
part  in  the  first-story  front  rooi 
iMir;  that  one  James  Galligan  wa 
behind  the  bar;  that  Edward  H. 
not  on  the  premises  at  the  time  t 
that  in  the  cellar  was  found  a 
beer,  connected  with  one  of  th 
above  mentioned.  This  beer  wat 
ing.  Evidence  was  put  in  tha 
Galligan  was  frequently  seen  in 
within  the  time  covered  by  the  ii 
one  witness  tratifled  that  be  appf 
the  lookout  for  officers.  A  polit 
fled  that  be  bad  seen,  on  an  av 
three  men  weekly  going  in  or  ( 
the  first  fioor  under  the  infiuenct 

Various  witnesses  testified  thai 
^uently  purchased  liquor  at  the  i 
times  of  one  Fanell  or  of  James 
once  of  Edward  H.  Galligan. 

To  the  evidence  as  to  acts  and 
Galligan  the  defendant  duly  ob]< 
objection  being  overruled,  be  du! 

Borne  evidence  was  oileped  t] 
had  notice  that  the  premises  wer 
sale  of  liquor. 

Defendant  testified  that  he  w 
years  old;  that  he  leased  the  bui 
mg  the  barber-shop,  to  Edward 
during  the  time  alleged,  and  for 
fore;  "that  during  the  first  par 
Edward  H.  Galligan  paid  the  rei 
during  the  latter  James  Galligan 
that  be  did  not  occupy  or  use  c 
directly,  during  the  time  alleged, 
the  premises.  .  On  cross-examin. 
ness  testified  that  be  did  not  knc 
ness  was  carried  on  In  the  prem 
than  he  did  anywhere  else.  He 
fled  tiiat  it  was  a  common  talk  in 
hood  that  a  large  quantity  of 
seized  in  the  saloon  he  bad  let  t 
GaJligan;  that  he  saw  the  bar;  th 
presume  to  know  what  the  biuii 
they  might  draw  their  own  con 
he  himself  was  in  the  liquor  hu 
many  years  ago,  and  that  he  knc 
business;  ancf  in  reply  to  the  di 
"Did  you  believe  liquors  were  s 
answered,  "I  presume  it  was  so 
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Defeodant  asked  thecourt  to  InBtructtbe  jury 
tbat  tbe  goTernment  have  failed  to  prove,  by 
sufficient  evidence,  tbat  tbe  defendant,  during 
tbe  time  alleged,  or  any  part  tbereof,  bad  tbe 
ictoal  (»niTOl,  OT  any  Bach  control  as  is  re- 
qnired  to  eonrtitute  the  offense  changed;  that 
uie  government  have  failed ,  on  all  tbe  evidence, 
to  support  the  complaint;  tbat  belief  is  not  tbe 
knowledge  requirea  to  constitute  the  offense 
charjted;  tbat  if  the  premiBcs  described  were 
leased  to  Edward  H.  Galligan  during  tbe  time 
•Utted,  and  said  Qalliratn  was  in  occupation 
ofiM  same  under  saw  lease,  tbe  defendant 
cannot  be  aanvicted. 

Bat  tbe  court  refused  so  to  rule,  and  Ibc  de- 
fendant duly  excepted. 

The  court  did  instruct  tbat  "tbe  govern- 
ment must  prove,  beyond  a  reasonable  doubt, 
that  tbe»e  premises  were  kept  as  a  common  nui- 
nnce  under  the  statute,  being  commonly  used, 
daring  some  substantial  portion  of  the  time 
averred  tbe  lndictmeDt.fortbe  illegal  sale.or 
tbe  ilk^I  keeping  for  sale,  of  IntoxIcaHng  li- 
quors; that  said  tenement  so  maintained  was 
onder  tbe  control  of  tbe  defendant,  by  virtue  of 
ibe  provisions  of  Fub.  Stat.  chap.  101,  §  8;  tbat 
doling  some  portion  of  tbe  time  covered  by  tbe 
indictment  the  said  defendant  knew  of  f^ucb  use 
and  maintenance  by  said  Edward  H.  Galligan; 
tod  tbat  tbereafterwards,— ibat  is,  after  such 
knowledge,  and  within  the  time  covered  by  the 
faidiebnent, — the  defendant  knowingly  permit- 
ted such  tenement  to  be  used  for  tbe  purpose 
aforesaid. 

"To  constitute  the  guilty  knowledge  neces- 
sary to  be  proved  in  this  case,  it  is  not  necessary 
that  tbe  defendant  should  have  the  absolute 
certiinty  which  may  be  BU}mosed  to  arise  from 
tbe  actual  sight  of  tbe  Tioiatioii  of  law;  but. 
white  it  was  not  sufficient  tbat  the  defend- 
ant had  suspicion,  or  tbat  there  was  reasonable 
ground  for  belief  of  such  use,  it  is  sufbcient  if 
there  were  such  facts  and  circuipstances  brought 
to  tbe  attention  of  tbe  defendant  as  actually  in- 
daced  in  his  mind  tbe  conviction  that  such 
illegal  nse  was  made  of  tbe  premises. 

"A.  man  may  be  said  to  permit  what  he  has 
the  right  and  power  to  prevent,  but  which 
rif^t  and  power  he  does  not  choose  to  exer- 
cise. 

"The  defendant  claimed  that  tbe  government 
must  prove  that  tbe  illegal  use  of  the  premises, 
and  the  knowledge  of  the  defendant,  and  tbe 
pomnsion  tnr  him,  ext^ded  to  the  entire  time 
covered  1^  the  indictment;  and  duly  excepted 
to  file  insUnctions  ^ven,  so  far  as  tbey  were 
incondstent  with  his  said  claims  and  prayers, 
and  tUso  excepted  as  to  the  instruction  as  to 
'knowledge'  and  'permission.'" 

The  jury  found  the  defendant  guilty,  and  be 
allied  exceptions. 

Mr.  J.  Ii.  Eldrid|E«,  for  defendant: 

The  indictmeDt  does  not  allege  tbat  tbe  de- 
fendant had  the  actual  cMmtrol,  or  any  control, 
of  tbe  tenement.  Using  the  words  of  the  stat- 
ute is  not  sufficient.  The  charge  was  not 
"knowingly  letting."  Tbe  evidence  failed  to 
abow  tbe  defendant's  control  of  the  whole 
baildingas  alleged. 

Om.  V.  MeOaiigfiey,  9  Gray,  896. 

It  ateo  failed  to  show  defendant's  control  for 
file  lime  alibied,  and  did  not  support  the  in- 
dktmenL 
SlUm 


Com.  V.  .^(j<im«,109Ma8S.  344;  Com.  v.  Logan, 
18  Gray,  186. 

The  ruling  as  to  tbe  effect  of  tbe  lease  should 
have  been  given;  and  the  instruction  that  the 
defendant  had  tbe  necessary  control  by  virtue 
of  Pub.  Stat  chap.  101,  g  8,  was  erroneous. 
Suppose  the  lease  became  void  from  the  illegal 
use  of  tbe  premises,  tbe  defendant  would  have 
only  the  right  to  enter  or  bring  ejectment;  until 
entiT  he  could  not  be  said  to  have  the  control  of 
tbe  building.  The  defendant  was  not  bound,  if 
be  knew  of  such  illegal  use,  to  make  a  forcible 
entry,  or  any  enttr  at  all.  If  the  defendant, 
being  "convinced  of  such  mob  by  Edward, 
had  entered,  ejected  Edward,  and  taken  pos- 
session of  tiie  premises,  Edward  could  have 
brought  an  action  for  damages,  and  in  such 
case  tbe  "conviction"  of  the  defendant  would 
not  have  been  a  defense.  If  the  statute  re- 
quires such  risk,  it  is  unconstitutional.  Tbe 
words  of  tbe  8tatute,"wboever  knowingly  per- 
mits," do  not  apply  to  leased  premises.  The 
words  "whoever,  after  due  notice"  (Pub.  Slat, 
chap.  100,  g  80)  applied  to  leased  premises  cr 
premises  uiider  the  control  of  the  owners,  etc. 
A  person  having  tbe  control  of  a  building 
might  knowingly  permit  the  illegal  use  if  he 
saw  such  use  or  heard  of  such  use  being  made 
and  then  did  not  dissent.  Tbe  knowledge  re- 
quired by  tbe  statute  is  personal  knowledge. 
Common  report  was  not  sufficient 

Mr.  Audjevw  J.  Waterman,  Atty-Gen., 
for  the  Commonwealth: 

All  tbe  requests  to  rule  in  the  form  stated 
were  properly  denied.aod  tbe  defendant's  rights 
were  fully  protected  in  the  charge  as  ^ven. 

A  single  sale  was  evidence  of  keeping  with 
intent  to  sell. 

Com.  V.  Hoar,  181  Mass.  875. 

Proof  that  the  premises  were  kept  for  illegal 
sale  during  any  part  of  tbe  time  warranted  a 
conviction. 

Com.  v.  MitcJull,  115  Mass.  141;  Com.  v. 
Kern»«ey,  141  Mass.  110.  * 

Tbe  statutes  (chap.  101,  §  8)  expressly  pro- 
vide tbat  no  illegal  use  of  the  piemises  restores 
to  the  owners  the  right  of  possession;  and  wl:en 
there  is  knowledge  of  such  Illegal  use  Ibe  own- 
er becomes  cbar^ble  with  aiding  in  maintain- 
ing whatever  nuisance  thereafter  exists. 

Field,  J.,  delivered  the  opinion  of  the 

court: 

If  a  building  is  let  to  a  tenant,  who  enters 
into  possession  under  a  lease,  tbe  building  is 
not  under  the  control  of  tbe  landlord,  but  is 
under  the  control  of  tbe  tenant,  while  be  con- 
tinues in  possession  under  tbe  lease,  unless 
there  are  special  provisions  in  tbe  lease  which 
give  the  control  to  tbe  landlord.  Tbe  landlord, 
by  Pub.  Stat.  chap.  101.  §  8,  can  recover  pos- 
session, by  entry  or  by  action,  if  the  tenant 
uses  tbe  building  for  the  ille^l  putposes  de- 
scribed in  §  6  of  this  chapter;  out,  unless  there 
are  special  provisions  in  tbe  lease,  tbe  landlord 
cannot  in  any  other  manner  prevent  tbe  tenant 
from  using  the  building  for  these  illegal  pur- 
poses. 

Pub.  Stat.  chap.  101,  §9,  provides  for  the 
punishment  of  three  different  acts.  If  a  person 
who  owns  or  has  control  of  a  building  know- 
ingly lets  it  for  tiie  illegal  purpose^  specifled; 
or  if,  while  having  the  W^i^^iy^D^wl^ 
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trol,  be  knowinffly  pennits  the  building  to  be 
used  for  these  iHe^l  purposei ;  or  if,  after  due 
notice  that  the  building  is  used  for  these  illegal 
purposes,  he  omila  to  take  all  reaaoDable  mea- 
sures to  eject  the  occupant,— be  "shall  be  deem- 
ed giitlty  of  aiding  in  the  maintenance  of  such 
nuisance," 

If  the  statute  bad  been  less  carefully  drawn, 
there  would  be  some  force  in  the  contention 
that  a  person  may  be  said  to  permit  what  hC' 
does  not  prevent,'  if  he  has  lawfully  the  power 
to  prevent  it  and  it  is  made  by  law  his  duly  to 
prevent  it.  But  the  last  clause  of  the  section 
was,  we  think,  intended  to  deflne  the  whole 
duty  of  a  landlord  who,  baring  let  bis  build- 
ing, not  knowingly,  for  any  of  these  illegal 

gurposes,  has  due  notice  that  the  tenant,  after 
e  has  taken  possession  and  «>ntrol,  ia  using 
the  building  for  these  purpoaea.  See  Pub. 
Stat.  cbap.  100,  g  20. 

The  evidence  recited  in  the  exceptions  tend- 
ed to  prove  an  offense  under  the  last  clause  of 
the  section,  if  It  tended  to  prove  any  .offense; 
while  the  indictment  is  under  tbe  second  clause 
■of  the  section.  There  was  no  evidence  that 
the  defendant  actually  had  the  control  of  the 
building  described  in  tbe  indictment.  So  far 
as  appears,  he  had  not  the  control,  but  he  could 
have  taken  control  by  ejecting  bis  tenant,  if 
tbe  tenant  was  usingtbe  buildingfortbeillegal 
sale  of  intoxicating  liquors,  Tbe  principal  ex- 
ception must  be  sustained,  and  it  is  unneces- 
sary to  consider  the  others. 
Seeeptions  nutained. 


COHHONWflALTH  of  Massachusetts 

F. 

Benjamin  F.  HOLT. 

1.  As  Stat  1886.  chap.  318,  §  2,  prohibits, 
under  a  penaJty,  the  sale  of  milk  which 
is  tiot  of  good  standard  quality,  a  con* 
tract  for  tbe  sale  of  "milk  of  one 
dairy  ^  will  be  held  to  mean  that  the 
milk  shall  be  such  as  ean  be  lawflilly 
bought  and  sold. 

3.  Where,  in  proaeentlonsfor  selUnglm' 
pare  mllkt  tbe  milk  analyzed  has  not 
been  taken  under  proTisions  of  statute, 
the  testimony  of  any  person  of  sufficient 
skill  to  analyze  milk,  and  who  has  ana- 
lyzed some  of  the  milk  shown  to  have 
been  sold,  is  admlMlble. 

(Suffolk  PUed  January  7.  1888.) 

ON  defendant's  exceptions.  OeernUed. 
Complaint  to  tbe  Municipal  Court  of  Bos- 
ton, alle^ng  that  the  defendant,  on  April  28, 
1887.  "did  sell  to  Robert  Rooney  one  pint  of 
milk  not  of  good  standard  quality;  that  is  to 
say,  milk  containiog  less  than  18  per  cent  of 
milk  solids." 

At  the  trial  before  Brigham,  Ck.  J.,  superior 
court,  it  appeared  that  the  defendant  made  a 
Kpecial  contract  with  the  wife  of  Robert  Rooney, 
by  which  he  was  to  deliver  to  her  one  quart 
each  day  of  tbe  milk  of  one  dairy. 

On  tbe  morning  of  April  28,  after  the  milk 
bad  been  delivered  by  tbe  defendant's  agent, 
ItooDey,  without  any  notice  of  his  intention,  to 
1*24 


the  defendant  or  bis  ^gent,  car 
thus  delivered  to  the  miOc  inspec 
tion.  The  milk  Inspector  caused 
the  same  to  be  analyzed,  and  tnoi 
plaint,  which  be  signed  and  proa 
usual  way. 

Atmut  five  weeks  after  tha  tria 
court,  but  before  the  trial  in  this 
fendant  called  upon  the  milk  it 
a  letter^  requesting  a  portion  of 
question;  but  theremainderof  thi 
been  preserved,  nor  had  tbe  inspc 
or  sealed  a  portion  of  tbe  same  b 
the  ana^yste.  and  tbe  defendant  re 
tion  of  the  milk. 

It  appeared  from  the  evidence 
contained  less  than  18  per  cent  o 
and  was  not  of  good  standard  qui 

Defendant  asked  the  court  to  r 
as  this  was  a  specifti  contract  foi 
one  dairy,  it  was  immaterial  what 
the  mflk  might  be.  If  deliverei 
fendant  as  be  received  it  from 
would  not  be  guilty;  1^1)  that,  as  i 
and  bis  agent  were  depnved  of  th 
of  requesting  a  portion  of  thesam 
the  time  it  was  taken,  no  request  i 
and  the  results  of  the  analysis  wc 
Bible  in  evidence;  (8)  that,  unde 
stances,  the  defendant's  subaequei 
sufQcient,  and  the  analysis  was 
(4)  that  the  analysis  was  inadmia 
the  provisions  of  the  Acts  of  18t 
g  4.  had  not  been  complied  with, 

These  rulings  the  court  refusec 
the  defendant  excepted. 

The  jury  returned  a  verdict  of  { 
fendant  alleged  exceptions. 

Mr.  4mmm»  A.  MeGeon^ 
ant : 

The  first  ruling  requested  sbon 
given.  This  was  not  a  case  of  a 
skimmed  milk,  nor  was  it  a  sale  i 
sold  again,  but  a  sale  directly  to 
for  a  special  purpose,  and  under 
tract. 

The  results  of  the  analysis  wer 
ble:  (1)  because  the  defendant  v 
a  portion  of  the  mitk  analyzed  by 
and  If.  under  the  circumstances,  i 
necessary,  the  request  prior  to  tl 
superior  court  was  sufficient  (Ac 
318,  1-8);  (2\  because  tbe  pr 
Acts  of  1884.  chap.  810,  g  4,  was 
with  ((hm.  T.  MMr,>8  New  Ei 
148  Mass.  173;  Oom.  t.  Lockhardi 
Rep.  876, 144  Mass.  183). 

ThiB  provision  of  the  statute  oi 
repealed  b^  tbe  Acts  of  1886,  cba 
8,  as  decided  in  Com.  v.  Ken* 
£ng.  Rep.  868, 143  Mass.  418. 

The  law  does  not  favor  a  repei 
tion.  Where  two  statutes  can  be 
slst  together,  the  earlier  statute  is 

Bisfa.  Writ.  L.  bk.  2,  chap.  \i 
Sedg.  Stat.  &  Const,  h.  2d  ed.  p.  ! 
note;  Com.  v.  Flanndly,  15  Gray 
Smith,  108  Mass.  444;  Com.  v.  He 
46^. 

Mr.  Andrew  9,  WatemaJi 

mon  wealth: 

Tbe  law  broadly  covers  the  sal 
ated  n^,  and  iLwas  immaterial 
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tnct  eiittad  of  tbe  chaiscter  claimed  by  de- 
fendant. 

Pubk  Stat.  chap.  57,  §  6;  Acts  1886,  chap, 
m  §  2. 

It  does  not  appear  that  the  evidence  of  the  in- 
ipector  was  objected  to  when  offered.  The 
oUuse  of  the  statute  requiring  a  portion  to  be 
kept  and  delivered  to  the  defendant  on  request 
B  directory,  and  does  not  form  a  condition  pre- 
cedeot  to  tbe  use  of  testimony  of  the  inspector. 

The  Tarioos  proTiBiona  of  Ibe  atatate  nlatfng 
to  tbe  mode  of  jnoof  of  the  adulteration  of  milk. 
DOW  in  force,  are  peculiar  and  somewhat  un- 
usual  If  this  mode  of  proof  is  relied  upon,  it 
Toald  be  necessary,  doubtless,  that  a  strict  com- 
pliance with  the  law  should  be  had.  But  other 
ippropriate  modes  of  proof  of  the  fact  of  adul- 
teration are  not  precluded,  and  the  same  means 
of  proof  competent  before  these  directory  pro- 
■nsma  of  the  statutes  were  enacted  are  compe- 
tent now.  ■  The  evidence  of  the  analysis  of  flie 
milk  was  clearly  admissible. 

Com.  V.  t*peaT,  3  New  Eng.  Rep.  437,  148 
MaaB.172;  Com.  v.  JUnnemm,  8  New  Eng.  Rep. 
3«t>14S  Mass.  418. 

J.,  delivered  the  opinion  of  the 

court: 

Stat' 1886,  chap.  818,  3,  prohibits,  under  a 
penalty,  the  sale  of  milk  which  is  not  of  good 
Atandard  quality,  and  the  alleged  contract  waa 
immaterial.  Indeed,  the  contract  would  be  held 
In  mean  that  tbe  milk  delivered  should  be  such 
»  coold  lawfully  be  bought  and  sold.  Tbe 
tcrtiBMny  of  the  milk.  inspwHor,  to  tbe  results 
of  the  analysis,  was  received  in  evidence.  The 
mDk  was  delivered  to  the  milk  inspector  for 
Analysis  by  tbe  purchaser  of  the  milk,  and  was 
DM  tdien  from  the  possession  of  thedefendant, 
pomiaDt  to  Slat.  1886.  chap.  818,  ^  1.  In  cases 
vb«re  the  milk  analyzed  has  not  been  taken 
under  the  provisions  of  statute,  the  competency 
«f  evidesce  is  to  be  determined  by  the  common 
1|«:  uid  the  testimony  of  any  person  who  had 
efficient  skill  to  analyze  milk,  and  who  had 
analyzed  eome  of  the  mitk,  which  was  shown 
to  hare  been  sold  by  the  defendant,  was  admis- 
«ble.    (hm.  V.  Spear,  8  New  Eng.  Rep.  437, 

Siaptign»  overruled. 


David  T.  HAOAN 

V. 

John  K.  8ARTWELL. 

^here  defendant  in  review,  havlnf;  ex- 
ecuted and  delivered  an  asslfcnnient 
and  a  satisfaction  of  his  claim  against 
the  plaintiff,  oontlnnea  the  proeecn- 
tlon  of  the  action  then  pending,  oral 
ertdeoee  of  fraad  aa  thd  part  of  the  at- 
torney for  plaintiff  In  review,  in  obtain* 
ia(  defendant's  execution  of  an  agree' 
"MBt  to  pay  the  oosta  of  tbe  pending 
aetion  on  the  claim,  is  immateriaL 

{Suffolk  Filed  Januarr  7, 1888.) 

,N  exceptions  by  defendant  In  review,  ori- 
ginal plaintiff .  Owmtbd. 
ButveU  had  an  account  against  Hagan  on 
3  Mass. 
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which  he  brought  suit  attaching  bis  goods. 
Hagan,  being  at  the  time  indebted  to  other  par- 
ties, proposed  to  make  a  general  compromise 
with  his  creditors,  which  they  accepted.  He 
subsequently  paid  the  amount  agreed  up(Hi, 
and  his  creditors,  induding-  Sartwell,  signed 
the  following  release  and  as^gnment : 

Febniary  38. 1888. 

In  consideration  of  the  several  sums  here- 
unto set  against  our  respective  names,  to  us 
severally  paid  by  John  Everett,  of  Canton,  we 
do  each  of  us  severally  acknowledge  full  pay- 
ment and  satisfaction  of  each  and  all  claims 
and  demands  we  and  each  of  us  have  against 
David  T.  Hagan,  and  we  do  hereby  release  all 
claims  we  and  each  one  of  us  now  have  against 
said  David  T.  Hagan. 

Witness  our  bands  and  seals,  hereby  severally 
adopting  the  single  seal  hereto  affixed. 

«i38.§7.        J.  K  8artweU  &  Co.  [l.  e.] 

EOiibit  J}. 

February  96, 1888. 
In  consideration  of  tbe  several  sums  set 
against  our  respective  names,  to  us  severally 
paid  by  John  Everett,  of  Canton,  we  do  each 
of  us  assign,  transfer,  and  set  over  to  tbe  said 
John  Everett  each  and  all  claim  or  claims  we 
and  each  one  of  us  have  against  David  T- 
Haran. 

Witness  our  hands  and  seal,  hereby  severally 
adopting  tbe  singia  seal  hereto  affixed. 
♦12^87.      T  K.  SartweU  &  Co.  [l.  b.] 

Sartwell  also  executed  the  following  instru- 
ment: , 

Exhibit  S. 

Boston,  February  39,  1888. 
Received  of  John  Everett  tbe  sum  of  twenQr 
dollars,  and  I  hereby  agree  to  pay  all  my  costs 
In  tbe  suit  of  J.  C.  Sartwell  &  Co.  v.  David  T. 
Hagan.  and  save  John  Everett  and  David  T. 
Hagan  from  all  costs  on  said  suit  and  attach- 
ment. J.  K.  Sartwell,         [l.  b.] 
P.  J.  Doberty,  my  Attorney, 
J.  K.  Sartwell  &  Co. 

Sartwell  claimed  that  Hagan  had  agreed  to 
pay  the  costs  of  suit,  and'tbey  not  being  paid  he 
went  on  with  his  suit  and  obtained  judgment 
by  default. 

Hagan  obtained  a  writ  of  review.  Upon  the 
trial.  Sartwell  offered  evidence  to  show  that,be- 
fore  he  signed  the  agreement  "  6,"  there  was 
an  oral  agreement  between  him  and  Everett, 
that  Hasan  was  to  pay  all  tbe  costs  in  Sart- 
well's  suit  against  him,  and  also  $30  for  the  fee 
of  Sartwell's  attoroev;  that  he,  Sartwell,  did 
not  read  the  pt^wr  6  before  signing  it;  that 
Everett,  when  he  paid  tbe  $30,  satd  as  wanted 
a  receipt  for  it  as  a  voucher,  and  thereupon 
drew  up  tbe  paper  B,  which  he  handed  to  Sart- 
well to  sign;  that  Everett  did  not  inform  Sart- 
weU that  said  paper  6  contained  an  agreement 
on  tbe  part  of  Sartwell  to  assume  and  pay  all 
costs;  thatSutwell  ugned  the  agreement  with- 
out reading  It,  relying  upon  tbe  fact  that  he 
was  dealing  with  a  lawyer,  and  in  confidence, 
that  it  contained  nothing  but  a  receipt  for  the 
$30  paid  him  to  cover  tho  amount  of  his  attor- 
ney's fee;  that,  at  the  request  of  Everett,  he 
signed  bis  attorney's  nam^  U>  ^eement; 
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and  that  no  notice  was  given  to  faim  by  Everett 
tbat  the  paper  contained  anything  else  than  a 
receipt  for  tbe  attorney's  fee. 

Sartwell  offered  tbia  evidence  to  sbow  that 
bis  signature  to  the  paper  B  was  obtained  by 
fraud.  Tbe  court  rulM  that  this  evidence  was 
ioadmissible  to  vary  the  terms  of  the  written 
agreement  B,  and  that  the  evidence  offered 
would  not  auifaorizc  the  Jury  to  find  that  ttie 
dcfenda::t'8  signature  to  that  agreement  was 
obtained  by  fraud  on  tbe  pari  of  tbe  plaintiff. 
The  court  ruled  that  the  plaintiff,  in  review, 
was  entitled  to  recover,  and  directed  a  verdict 
for  faim,  and  Sartwell  alleged  exceptions. 

Mr.  Philip  i.  Doherty.  for  defendant: 

Tbe  case  should  have  been  mbmitted  to  the 
jury  with  appropriate  instructions.  The  de- 
fendant in  error  was  not  bound  by  the  agree- 
ment of  composition  signed  by  him.  Its  terms 
were  not  complied  with  unless  tbe  paper  B, 
signed  by  bim,  operated  as  awaiverof  tbe  pay- 
ment of  costs  in  full.  His  signature  to  this  in- 
strument was  fraudulently  obtained. 

The  evidence  offered  by  him  to  sbow  tbat 
his  siniature  to  tbe  paper  B  was  obtained  by 
fraud  nad  a  tendency  to  sbow  tbat  an  agree- 
ment on  tbe  part  of  Sartwell  to  pay  all  costs 
was  fraudulently  submitted  for  a  receipt.  It 
was  a  question  of  fact  for  the  jury  to  determine, 
whether  or  not  the  defendant  was  negli/^nt  in 
allowing  himself  to  be  deceived  as  to  the  cbar- 
acter  of  the  paper  be  signed. 

If  a  party  is  deceiv^  or  misled  as  to  tbe 
actual  contents  of  an  instrument,  it  does  not 
bind  bim. 

Com.  Dig.  Faii,  bk.  2;  Edwards  v.  Brown,  C. 
&  3.  812;  Keilw.  70,  pi.  6. 

Defendant  was  deceived,  not  merely  as  to 
the  legal  effect,  but  as  to  the  actual  (»>ntentsof 
tbe  infitrument. 

Fo^  V.  MaeKin/wR,  L.  R.  4  C.  P.  704, 713. 

The  party  whose  signature  to  such  paper 
is  obtained  by  fraud  as  to  tbe  character  of  the 
instrument,  who  is  ignorant  of  such  character, 
and  who  has  no  intention  of  signi^  it,  and 
who  is  guilty  of  no  negligence  in  afflzing  bis 
sijp^ature,  or  in  not  ascertaining  the  character 
ofthe  instrument,  is  no  more  bound  by  it  than 
if  it  were  a  total  forgery,  tbe  signature  includ- 
ed. 

Walker  v.  Ebert,  29  Wfe.  194. 

In  TramUy  v.  Bicard,  180  Mass.  259,  261, 
Ames,  J.,  in  deliveringtbe opinion, says:  "But, 
beyond  this,  the  evidence  offered  by  the  plain- 
tiff, which  the  jury  might  have  fully  believed, 
tended  to  show  that  the  written  contract  was 
I»oduced  by  the  defendants  immediately  after 
an  oral  contract  for  the  unconditional  sale  and 
delivery  was  completed.  The  jury  may  well 
have  found  tbat  the  production  of  the  writing 
at  tbat  time  was  in  itself  an  affirmation  on  tbe 
part  of  tbe  defendants  tbat  its  terms  did  not 
differ  from  tbe  terms  of  sale  agreed  on.  Fraud 
may  be  proved  from  the  acts  and  conduct  of  a 
party  quite  as  effectively  as  from  his  declara- 
tions. Emerstm  v.  Bngham,  10  Mass.  197; 
French  v.  Vining,  102  Mass.  182;  WcOten  v. 
Morgan,  8  De  G.  F.  &  J.  718.  And  any  act 
faUely  intended  to  induce  a  party  to  believe  in 
the  existence  of  some  other  material  fact,  anf 
having  tbe  effect  of  producing  such  belief  to 
bis  injury,  is  a  fraud." 
986 
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Qibba  v.  Lindtmry.  S3  Mlcli. 
Guthrie.  42  Ind.  227. 

Deceit  may  sometimes  take  a 
and  there  may  be  circumstan 
silence  would  have  all  tbe  legal 
of  actual  misrepresentatioa. 
French  v.  Vining,  102  Mass.  1 
Mr.  J.  L.  Eldridve.forplaj 
The  evideoec  was  inadroiadt 
terms  of  tbe  written  agreemei 
The  ruling  as  to  the  evidence 
correct.   There  was  no  eviden 
ceipt  was  fraudulently  obtained, 
ant  took  the  paper,  and  could  ret 
sentation  as  to  its  contents  was 
and  the  defendant,  as  far  as  « 
suppose  tbat  it  contained  the  alle 
ment.    The  only  Inducement  mi 
was  tbe  payment  of  the  $20. 
TramUy  v.  Bicard,  180  Mass. 

Field,  J.,  delivered  tbe  opinii 
On  Februarys,  1888,  Sartwi 
creditors  of  Hagan,  signed  an  a^ 
seal,  whereby  he  agreed  to  accej 
of  his  claim  against  Hagan,  2S  pi 
to  be  paidwiuiin  twenty  daysfr 
vided  also  that,  in  addition  to  sa 
all  costs  shall  be  paid."  When* 
was  signed  by  Sartwell,  be  ht 
action  at  law  against  Hann,  on 
wbidi  Hasan's  goods  baa  been 
tbe  writ  bad  not  then  been  ent 
through  Everett,  his  attorney,  i 
tors,  including  Sartwell,  the  35  j 
the  time  agreSi  upon,  and  Sart^ 
delivered  to  Everett  the  papers  i 
exceptions,  marked  "C"  and 
papers  are  under  seal,  and  thefli 
release  all  claims  against  Huai 
ond  pur|x>rt8  to  assign  to  Eve 
against  Hagan.  At  the  same  ti 
well  signed  these  papers,  be  a 
paper  annexed  to  the  exceptions 
Sartwell  offered  to  show  that,  b 
tbe  agreement  marked  B,  thei 
agreement,  between  him  and  saii 
Hagan  was  to  pay  all  tbe  cost 
well's  suit  against  bim,  and  a 
fee  of  said  Sartwelt's  attorney; 
Sartwell,  did  not  read  tbe  paper 
ing  it;  that  said  Everett,  when  ht 
said  he  wanted  a  receipt  for  it 
and  thereupon  drew  up_  the  paw 
banded  to  Sartwell  to  sign,  and  ! 
it  and  delivered  it  to  Everett, 
testified  tbat  be  did  not  read  the 
confidence  in  Everett,  and  supr 
contained  nothing  but  a  recei 
paid  him  to  cover  tbe  amount  ol 
fee;"  and  bis  contention  was  tbt 
could  have  read  the  paper  if  be 
read  It,  and  although  Everett 
mislead  bim,  except  to  present 
signature,  under  the  circumstai 
was  in  fact  deceived  and  miak 
and  tbat  bis  signature  was  obta 
Paper  B  purports  to  be  an  aj 
Sartwell  wilt  pay  all  costs  in  I 
Hagan.  Hagan  subsequently  : 
tbe  sheriff's  fees  in  tbe  suit.  ao< 
tered  the  writ  on  tbe  return  day. 
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ud  the  defendftQt  having  been  defaulted,  he 
oblained  judffmeot  against  Ha^n,  whereupon 
fia^BQ  brought  this  writ  of  renew.  The  court 
ruled  that  me  erideDce  of  Sartwell,  which  is 
re^ed  In  the  exceptions,  was  inadmtesible  to 
nrr  the  terms  of  the  written  agreement  B, 
:ai  that  the  evideoce  offered  would  not  au- 
iDorize  the  jury  to  find  that  the  defendant's 
tagaature  to  that  agreement  was  obtained  b^ 
mai  OD  the  part  of  the  plaintiff,  and  to  this 
Sutwell  excepted.  We  are  unable  to  see  that 
tk  (Question  presented  was  material.  There  Is 
Dodoi^  in  Ihe  exceptions  to  indicate  that  the 
delirery  of  papers  C  and  D  was  conditional 
upon,  or  induenced  hy  the  form  of  paper  B; 
and  papers  C  and  D  would  have  been  a  de- 
fense to  the  action  of  Sartwell  against  Hagan, 
or  a  suiBcient  ground  for  dismissing  it,  if 
^well  {Hoeecoted  it  without  Everett's  con- 
KOt.  If  paper  B  were  reformed  so  as  to  read 
as  Saitweu  contends  it  should  read,  the  legal 
fSed  of  papers  Cand  D  remaina  Sartwell, 
tto6fdiDg  to  his  own  statement,  delivered  the 
pBpen  C  and  D  to  the  attorney  of  Hogan,  for 
ilagao's  benefit,  without  iuslsting  upon  the 
payment  of  the  costs.  He  trusted  to  Hagan's 
myiag  the  costs  iu  tiie  future.  As  paper  B 
docs  not  discharge  or  relate  to  tbe  claim  or 
cause  of  action  of  Sartwell,  but  only  to  the 
coits  of  suit,  it  could  not  be  pleaded  in  bar  of 
tbe  action,  or  used  to  defeat  the  action.  If 
Sartwell  should  bring  an  action  on  the  promise 
of  Hagan  to  pay  the  costs,  the  validity  of  this 
paper  would  be  material,  provided  that,  not- 
TiUiBtuiding  the  delivery  of  papers  C  and  D, 
nt  action  could  be  maintained  on  this  promise. 
But  the  validity  of  this  paper  is  not  material 
ID  tbe  present  suit,  when  it  appears  that  Sart- 
vell  has  executed  and  delivered  papers  {7  and 
D,  concerning  which  no  fnud  or  misunder- 
standing is  claimed. 
Etee^ionB  ovemUed. 


COMMONWEALTH  of  Massachusetts 

V. 

George  B.  ELIOT. 

1.  When  a  town  within  whose  limits  the 
whole  of  a  pond  lies,  makes  application 
for  a  lease  of  such  pond  to  it,  under 
Pub.  Stat.  chap.  91,  the  notice  of  he&r- 
inc  provided  by  %  13  of  that  statute  is 
not  required. 

2.  Where,  on  a  complaint  for  unlawftilly 
ftsldnir  in  a  ^eat  pgnd  which  had 
been  Uaaed  to  atownrthe  lease  to  the 
town  was  proTed,  and  Uiere  was  no  eT^ 
denoe  that  the  lease  bad  -been  deter- 
mined by  the  board  of  cotnmtoBioners  of 
inland  fisheries,  or  that  It  had  been  sur- 
rendered by  the  town,  and  it  appeared 
that  the  town  was  still  in  possession  and 
liable  to  pay  the  rent  reserYed,~Z/«i(i. 
that  a  raling  that  there  was  no  evl- 
daneo  to  be  anbinitted  to  tbe  Jury 
npen  the  gaostion  whether  tbe  town 
bad  abMOoBed  tbe  leaae»  was  proper. 


:  Tiled  JannaiyT.lBaB.) 


0!N  defendant's  exceptions.  OterrvUd. 
This  was  a  complaint,  under  Pub.  Stat, 
chap.  91,  g  27,  against  the  defendant  for  un- 
lawfully fishing  tn  Great  Pond,  situated  whol- 
ly in  North  Andover,  which  pond  had  been 
leased  to  the  inhabitants  of  said  town,  under 
the  provisions  of  said  chapter.  At  the  trial  in 
tbe  superior  court,  upon  appeal,  the  Coramon> 
wealth  put  in  evidence  a  lease  of  the  pond  to 
the  inhabitants  of  North  Andover. 

It  fHiso  appeared  in  evidence,  from  the  rec- 
ords of  the  town  clerk,  that  on  August 
1884,  the  inhabitants  of  the  town,  at  a  town 
meeting,  and  under  the  third  article  in  the  war- 
rant for  said  meeting,  voted  to  lease  Great 
Pond  for  a  terra  of  years,  and  to  instruct  the 
selectmen  to  petition  for  a  lease,  and  to  do  it 
without  delay.  Frye,  who  was  a  selectman  of 
the  town  in  1884,  testified  that,'  as  such  select- 
man and  under  ssid  vote,  he  went  to  the  chair- 
man of  the  board  of  commissioners  of  inland 
fisheries,  for  the  purpose  of  obtaining  a  lease 
from  the  Commonwealth,  to  the  Inhabitants  of 
North  Andover,  of  Great  Pond;  that  he  re- 
ceived a  notice  from  Brackett,  who  was  then 
acting  as  commissioner  of  inland  fisheries, 
whli£  he  took  with  him,  and  made  two  cojries, 
and  posted  them  in  three  places  in  North  An- 
dover; that  they  were  posted  between  three  and 
five  days  of  the  date  of  the  lease,  which  was 
tbe  date  of  the  hearing:  that  said  notices  had 
been  lost,  and  that  generally  said  notices  stated 
that  application  bad  been  made  by  the  inhabi- 
tanta  of  North  Andover  for  a  lease  of  Great 
Pond,  under  the  provisions  of  Pub.  Stat.  chap. 
91 ,  and  that  a  hearing  would  be  had  at  the  State 
House  in  Boston  upon  tbe  matter  September 
5,  1884;  that  nobody  appeared  In  opposition  to 
the  lease,  and  that  he  then  received  it. 

Defendant  asked  the  court  to  rule,  and  in- 
struct the  jury,  inter  alia,  as  follows:  In  order 
to  tbe  validity  of  a  lease  of  a  great  pond,  there 
must  be  an  application  by  the  lessees,  a  hear- 
ing upon  that  application,  and  notice  of  the 
hearing.  And  the  hearing  must  be  at  a  rea- 
fionaUe  hour,  and  at  a  reasonable  place,  and 
there  must  be  reasonable  notice  of  the  time  and 
place  for  hearing. 

The  court  declined  tn  give  any  of  the  in- 
structions or  nilings  asked,  but  ruled  as  fol- 
lows: That,  it  being  undisputed  that  the  whole 
6t  said  pond  was  within  the  limits  of  the  town 
of  North  Andover,  the  notice  of  hearing 
Tided  by  %  13  was  not  necessary,  and  no  notice 
was  required;  that  no  actual  setting  apart  or 
occupancy  of  said  pood  by  the  town,  for  the 
purposes  of  said  lease,  was  necessary  to,  be 
proved  in  this  ca^;  and  that  there  was  no  evi- 
dence to  be  submitted  to  the  jury,  upon  the 

Suestion  of  whether  the  town  bad  abandoned 
le  lease. 

A  verdict  of  guilty  was  returned,  and  defend- 
ant alleged  exceptions. 

Mt.  W.  8.  KnoK.  for  defendant: 

It  was  necessary  for  the  government  to  show 
a  valid  lease  to  the  town  of  North  Andover. 
In  order  to  do  this,  it  must  show  compliance 
with  the  provisions  of  Pub.  Stat.  chap.  91, 
%  13.   Where  a  town  In  which  the  pond  wbol- 

lies  is  the  lessee,  the  reason  of  the  provision 
is  tibe  same;  for,  though  tbe  town  may  have 
voted  to  take  a  lease,  or  apply  for  a  lease,  this 
cannot  be  notice  that  one  has  been  ^^edjoil 
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Nolice  lo  a  Icjwn  meaiiii  coticie  to  ihe  lolifibi- 
timtfl  of  th<;  town;  and  Huy  iiiJialiiUint  would 
liave  Ihe  riebl  to  iippear  liefore  the  coiutuiS' 
piont?rti,  and  oppose  ihe  grauthiirof  ihc  lease; 
far  liiirh  \ease  inlerest^i  every  iriuividiicil.  The 
strtliitic  tjikes  iiwny  tin  iincieiLl  right  enjoyed  by 
the  peciple  of  ibis  t'omrtioiiwealth,  ana  id  to  be 
consiriicd  strictly. 

CWi.  V,  Vinveilt,  J08  MaSS.  441, 

The  question  whether  llie  town  had  abtiD- 
dotted  thf  k'iWf  was  one  nf  fiiot  for  tin.'  jury, 
and  there  was  some  evidence  upon  the  ques- 
tion. 

Mr,  Andrew  J.  Wateriiia.li,  forthe  Com- 
monwualtfi: 

The  rote  of  the  foTvn  ■wa.s  "to  lense  the 
pond"  in  question.  No  further  action  wna 
necessary  on  Ihu  mrt  of  ihnt  IxHiy  (see  f'om, 
V,  Ji-itr/'firtison,  9  ?vew  Enp^,  Rep,  142  Mpss. 
75);  and  uous  by  olTI'rer  in  behalf  of  the 
tqwn,  except  siicIiHU  wniild  he  sulheienl  to  con- 
summate a  Transaction,  us  bctwwn  privnto 
pjiltiea,  Aa  between  individiialB,  uiiquraMoD- 
Rhly  llic  execmion  of  tliL-  Ipiibc  iind  [mymciit 
of  the  rent  reserved  was  eiifRcient  lo  complete 
the  irnnsfer. 

Tliere  is  Tinthin^  in  She  statute,  Or  leiiee.  Or 
policy  of  tlje  l:iw,  lo  dcfur  Uit  rishts  of  the  ies- 
Bee  lo  tlic  time  of  Hftuat  oecliJmncV  hy  llli! 
phyflical  mi-HUfi  of  tiflh  propa^iiiou. 

Com.  V.  Wealfterfwnd.  110  Maas.  175;  i.!am.  v, 
i  incj-iit.  ion  Masa.  J42. 

TlidstHiiile  protects,  not  only  cultivated flsh, 
hut  id  1  dull.  The  langua,^  of  the  statute  is, 
"ifi  wlikli  fishes  arc  lawfully  fultivated  or 
Diaintfiinod." 

Com.  V,  Ri''hart!soti,mpTfi. 

Tlie  (|ueslioti  of  whether  nny  apociiil  raeiins 
shuuld  he  taken  by  lesseea  to  curry  out  the  ob- 
3e^l  of  llie  lease  i.4  one  to  be  determineri  by  the 
ccimmfssinnera  in  framing  (W  Ipftst.  and  in  en- 
forcing breaclips  of  agreements  and  conditions 
Ibercunder.  and  ant  to  be  raUcd  l>y  n  person 
fiabini^  witboiit  niilhority. 

Cim,  V.  Tinnvi/:,  108  Mass.  451, 

The  norice  and  bearing  referred  to  in  ^  13  is 
s  notice  to  the  city  or  town  itsniunicipalca- 
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pacily,  in  Cases  where  Ihe  «?oi 
iH  lo  an  individiinl,or  where  LI 
in  two  or  more  towns,  as  wlU 
ence  to  the  law  an  originally  e. 

See  Stat.  1873.  cbap.  195. 

Under  this  original  law,  th 
ujioa  would  simplj  require  tb 
to  notify  a  town  of  its  owd  a 
ixmi  pnetipit  in-utiUa, 

Field,  j.,  delivered  the  opii 

The  tinly  exceptions  arguw 
lion  to  the  refusal  to  t^We  iho 
tion  requested,  and  (he  exce 
struction  "tUnt  there  wa«  no 
anhndtted  to  the  jnrj-  upon  thf 
<?r  the  town  b«d  abttPdoDed  I 
inwlruction  of  the  ccpurt  upo: 
quest  was  "that,  it  being  uud 
whole  of  eatd  pond  was  with 
ttie  town  of  North  Ando'Fe 
hearing,  provided  by  Pub.  Sta' 
wan  not  necessan',and  notmlif 

The  town  of  North  Amiovi; 
Puh.  Stat.  chap.  91,  fg  13,  14.  a 
of  suit.  1S73.  chap.  19^  and  1 
1^5.  Notir-e  is  required  "lo  e' 
tvilLin  whose  limits  any  part  t 
that  tbe  city  or  town  may  app 
upr^n  the  application  for  ale:i: 
city  or  (own  within  whos*  litt 
tlie  pond  lies  make):  the  applic 
a  notice  to  it  would  1*  unnee* 
tiee  reqaircd  ts  aotice  lo  a  cit 
corporate  capacity,  and  notice* 
mty  other  body  rorporare  i: 
There  wu.'i  jioevideoce  that  th' 
dftcrmiced  hy  the  board  of  c 
inhmd  fislieHe.'j  for  breach  of 
ditiona  contained  in  it,  or  tho 
utcd  by  the  Icnae  hnd  l)cen  sui 
town,  and  thia  surrender  occep 
missioners.  The  l-own  was  si 
under  the  lease,  and  liable  to 
eprvcd  end  to  keep  its  qovptmoi 
the  JeaHe. 

E^eeptiona  overruled. 
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Supreme  Judicial  Court  of  Massachusetts, 

1888. 

OHIZF  JtBEKn, 

How.  MARCUS  MORTON. 
AseoozAra  Jubtictbb, 
Hon.  WAIiBBIDQE  A.  FiBZJ),  HoN.  Chablbs  AliLBir, 

Hon.  Gh&bi^  Dbtkns,  Hon.  Olitkb,  Wbndbll  Holmes,  Jb, 

How.  WlLMAM  AX.LBW,  HOW.  MARCUS  P.  KSOWLTON. 


Parker  L.  CONVERSE,  Admr., 

V. 

Edward  F.  JOHNSON,  Admr. 

1.  Under  Q&a.  Stat.  105,  §  9.  one  whose 
domicile  and  actual  residence  was  in 
Nttw  Hampshire  vben  she  executed  a 
note,  and  bo  continued  until  her  death, 
she  only  making  short  iwfUkBional 
Tlstts  in  this  Commonwealth,  -was  not 
entitled  to  the  benefit  of  the  Statute 
of  Limitations.  Within  the  meaning 
of  the  statute  she  never  came  Into  this 
Ckimmonwealtb. 

tPab.  Stat  chap.  197,  %  13,  was  intended 
to  be  a  re-enactment  of  G-en.  StAt.  chap. 
156,  §  10,  and  was  enacted  in  the  form 
repoKrted  by  the  commissionera;  and 
their  oml«Hon  of  the  words,  "and  not 
afterwards,  it  otherwise  bairred  by  the 
provialons  of  this  chapter,"  cannot  be 
beld  to  have  been  intended  to  change 
tbelaw.  Pub.  Stat  chap.  197,  §  12,  can- 
□ot  well  be  construed  to  mean  that  in 
ererr  case  the  executor  or  administrator 
of  a  deoeaaed  person,  who  was  entitled  to 
brine  an  action,  must  brin^  the  action 
witbin  two  yean  after  the  grant  of  let- 
ters testamentary  or  of  admiuistration. 
The  section  was  not  intended  to  further 
limit  the  bringing  of  actions,  but  to  ex- 
tend the  time  within  which  they  could 
be  brought,  wlten  the  person  entitled 
to  bring  them  died  before  the  expira- 
tion or  the  time  or  within  thirty  days 
after  the  expiration  of  the  tame  limited 
by  other  provisions  of  the  statute.  It 
was  not  intended  that  the  debtor  should 
have  a  defense  to  which  she  was  not 
otherwise  entitlecL  or  that  the  executor 
or  administrator  should  not  collect  debts 
dae  the  estate  by  snits  brought  more 
than  two  years  after  their  appointment, 
where  the  debts  were  not  baned  by  other 
imvisitms  of  the  statute. 

(HMdlenx — ^FUed  Jannarr  7, 1S8S.) 
SKass. 


ON  defcDdant's  appeal.  Judgment  affirmed. 
This  action  was  brought  upon  the  follow- 
ing  promdsaory  note. 

|600.  Concord,  N.  H.,  Dec.  10,  1867. 

Value  received,  I  promise  to  pay  toMarsbAll 
F.  Barrett,  or  bis  order,  the  sum  of  six  hun- 
dred doUars,  with  interest  at  the  rate  of  five  per 
cent,  payable  annually.         Maiy  F.  Hart. 
U.  S.  Rev.  Stamp. 

Payments  of  interest  were  regularly  indorsed 
on  the  note  until  December  10, 1883,  when  the 
payments  ceased. 

Mary  F.  Hart  resided  in  Concord,  N.  H., 
when  the  note  was  gjven,  and  continued  to  re- 
side there  until  her  decease,  which  occurred 
June  8,  1870.  Defendant  was  appointed  ad- 
ministrator with  the  will  annexed  of  property 
of  decedent  situated  in  Middlesex  County, 
April  14,  1885. 

Barrett  died  April  5, 1883,  and  plaintiff  was 
appointed  administrator  of  his  estate  June  26, 
1883. 

August  8, 1885,  demand  for  pavment  of  the 
above  note  was  made  and  refused,  whereupon 
Uiis  action  was  begun  Jane  19,  1886. 

The  case  was  presented  to  the  court  on  an 
agreed  statement  of  facts,  and.  Judgment  hav- 
ing been  entered  for  plaintiff,  defendant  ap- 
p^ed. 

Mr.  E.  F.  Johnson,  for  defendant: 

The  note  in  suit  specifies  no  time  of  payment, 
and,  although  it  provides  for  the  payment  of  in- 
terest annually,  Is  yet,  in  legal'effect,  a  note  pay- 
able on  demand. 

Jona  V.  Brown,  11  Ohio  St  601. 

A  promissory  note  payable  on  demand  is  due 
as  soon  as  it  is  given;  an  action  may  be  brought 
upon  it  immediately  without  demand;  and  the 
Statute  of  Limitations  begins  to  run  against 
it  from  its  date. 

Shuts  V,  Pacifle  Nat.  Bank,  136  Mass.  487. 

The  fact  that  Mary  P,  Hart,  the  maker  of 
the  note,  was,  on  the  day  of  the  date  thereof, 
and  from  that  time  up  to  her  decease,  a  resi- 
dent of  another  State,  brings  the  case  within 
the  provisions  of  Pub.  Stat.  chap.  197,  g  11. 
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and  "the  time  of  her  absence  shallnot  he  taken 
OS  part  of  the  time  limited  for  the  commence- 
ment of  the  action." 

See  Law/dan  v.  Doud,  6  Allen,  42S. 

But  the^act  of  Mary  F.  Hart  comiDg  Into 
tliiB  Commonwealth  under  the  circumstances 
which  existed  in  this  case,  caused  the  Statute 
of  Limitations  to  begin  to  run,  under  Pub. 
8lat.  chap.  19?,  g  U,  and  the  decision  in  Whit- 
ion  T.  WoM,  106  Mass.  40. 

See  Milton  Y.  Babson,  6  Allen,  S22;  Langdon 
V.  Doud,  6  Allen,  423. 

RoekwoodY.  Whiting,  118  Mass.  837,  merely 
holds  that,  on  the  facts,  the  Statute  of  Limita- 
tions had  not  run  the  requisite  period  of  time 
to  complete  the  bar. 

The  Statute  of  Limitations  having  begun  to 
run  pdor  to  Mrs.  Hart's  death,  it  follows  that 
it  would  continue  to  run  after  her  de(»ase. 

OotUm  8.  Engine  Co.  t.  Bchumaeher,  109 
Itlaaa.  416. 

Plaintiff  cannot  bring  himself  within  the  eD- 
abling  provisiousot  Pub.  Slat.  chap.  197,  g  12, 
for,  (1)  Marshall  F.  Barrett  was  not.  at  his  de- 
cease, "a  person  entitled  to  bilnEtbe  action" 
(Bc^ea  V.  Kempton,  7  Gray,  8w;  Oatrem  v. 
Curti*,  1  Cush.  461);  (2)  MarshaU  F.  Barrett 
'did  not  die  "before  the  expiration  of  the  time 
herein  limited;"  (3)  this  action  was  not  "com- 
menced by  the  executor  or  administrator  of 
such  deceased  person  at  any  time  within  two 
years  after  the  graot  of  letters  testamentary  or 
of  administration"  (Hill  Mixter,  S  Allen,  27; 
GailupY,  OaUup.W  Met.  A^\Holme$-7. Brooks, 
«8  Me.  416). 

If  the  facts  in  the  case  at  bar  were  changed 
in  this,  that  the  plaintiff  bad  begun  his  suit 
within  two  years  after  his  appointment  as  ad- 
ministrator of  the  creditor's  estate,  but  more 
than  two  years  after  the  defendant's  appoint- 
ment as  administrator  of  the  debtor's  estate; 
and  it  were  also  a  fact  that  the  latter  had  given  no 
notice  of  his  appointment,  so  that  what  is  known 
as  the  short  Statute  of  Limitations  against  exec- 
utors would  not  apply, — ^it  is  certain  that  the 
plaintiff  could  not  then  maintain  his  suit. 

CoTlita  8.  Engine  Co.  v.  Schmiuicher,  109 
Mass.  416;  Lancey  v.  White.  68  Me.  28. 

If,  by  the  provisions  of  g  18,  the  period  of 
time  within  which  an  action  mar  be  com- 
menced against  the  administrator  of  a  debtor's 
«state  is  limited  to  two  years  from  the  date  of 
his  appointment,  it  must  follow  that,  wheu  ex- 
actly the  same  language  is  used  In  the  same 
section,  the  time  within  which  the  administra- 
tor of  the  creditor's  estate  can  bring  suit  must 
be  equally  limited.  If  "  may"  has  been  de- 
cided by  the  courts  to  mean  "shall"  for  the  one 
contingency,  It  certainly  must  be  so  construed 
for  the  other. 

SectioD  12  isof  itself  a  Statute  of  Limitation; 
and  the  repeal  of  the  final  clause,  "and  not  af- 
terwards, if  otherwise  barred  by  the  provisions 
oi  this  chapter,"  in  Gen.  Stat.  chap.  155,  %  10, 
by  the  enactment  of  Pub.  Stat.  chap.  197,  g  12, 
renders  it  necessary  foran  executor  or  admin- 
istrator to  begin  suit,  in  all  cases,  within  two 
years  of  his  appoiutment;  so  that,  if  no  other 
objection  held,  and  this  suit  were  not  barred 
by  the  other  provisions  of  the  Statute  of  Lim- 
itations, the  fact  that  the  plaintiff  in  the  case  at 
bar  did  not  commence  action  within  two  years 
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of  his  appointment,  would  of  itsc 
the  nuintenance  of  his  suit. 

Mr.  J.  W.  Johnson,  for  plali 

This  action  was  broo^t  on  Joz 
within  two  years  of  the  grant  of  '. 
ministration,  on  the  estate  of  Har 
the  defendant. 

Pub.  Stat.  chap.  186,  g  9;  cha 
Sill  V.  Mixter,  5  Allen,  28. 

The  provisions  of  Pub.  Stat,  chi 
do  not  avail  against  this  action. 
Mary  F.  Bart  In  tblBCommonwei 
note  was  given,  though  known  to 
Barrett,  was  not  such  a  coming  ie 
monwealth  as  will  enable  this  cot 
a  matter  of  law,  that  the  sti^ute-tl 
run  and  continued  to  run.  Hm 
appointment  as  administrator  of 
Mary  F.  Hart  first  gave  jurisdictioi 
monwealth  to  an  action  upon  this 

The  provisions  of  Pub.  Stat,  chj 
do  not  avail  against  this  action, 
does  not  require  the  plaintiff's  adi 
bring  his  action  witliin  two  yeai 
pointment.  The  section  was  enact 
and  not  to  restrict,  the  time  withii 
actions  may  be  brought. 

OaUup  V.  GaUup,  11  Met.  445. 

No  action  could  have  been  bro 
the  defendant  administrator  witl 
of  his  appointment  (Pub.  Stat,  ch 
80  that  the  plaintiff  administnUo 
to  bring  this  action  vdthln  two 
appointment. 

The  plaintiff  administrator,  or 
might,  perhaps,  have  had  adminis 
estate  of  Mary  F.  Hart  commit 
suitable  person;  but  if  they  prefer 
the  action  of  the  next  of  kin,  or 
ested,  they  could  do  so  without 
their  rights  to  proceed  within  tw( 
the  appointment  of  a  defendant  ai 
But  the  provisions  of  Pub.  Stat,  cli 
avail  in  favor  of  this  plaintiff. 

fftUy.  Mixter,  supra. 

Field,  J.,  delivered  the  opj 

court: 

The  promissory  note  was  datf 
10,  1867,  and  was,  in  legal  effect,  ^ 
mand.  The  construction  we  give 
chap.  56,  §  0,  is  that,  as  Mary  F. 
domicile  and  actual  residence  in 
shire  when  she  gave  the  note,  and 
have  them  there  until  h^deaUk,  ai 
short,  occasional  visits  in  this  Cm 
our  Statute  of  Umitations  never  bi 
her  favor.  Within  tbe  meaning  c 
she  never  came  into  this  Commo 
was  absent  from  and  resided  out 
the  whole  time  which  elapsed  bett 
of  the  note  and  her  death.  Boekv 
ing,  118  Mass.  837. 

She  died  testate  In  New  Hamps 
8,  1870,  and  her  will  was  duly  pn 
September,  1870;  but  no  letters 
or  of  administration  were  ever  ia 
Stale.  In  December,  1870,  a  cop^ 
was  duly  filed,  allowed,  and  record 
sex  County  in  this  Commonwealt 
left  property.   This  was  done  on 

tbe  perscms  named  as  executrix 
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tat,  as  they  failed  to  file  a  bond,  no  letters  tes- 
tameolary  were  granted  to  tbem,  "and  the  es- 
tate remained  unadmlDiatered  until  April  14. 
1885,"  wben  tbedefendant  was  duly  appointed 
administrator  with  the  will  annexed,  by  the 
probate  court  of  that  county,  and  gave  due 
notice  of  his  appointment. 

Maidiall  F.  Barrett,  the  payee  and  holdeA>f 
lbf>  note,  died  in  this  Commonwealth  on  April 
5, 18^,  and  the  plfdntiff  waa  duly  appointed 
admiaistrator  of  his  eatate  by  said  probate 
ooun  on  June  36.  1883,  and  gave  due  notice 
of  his  appointment.  He  brought  this  suit  on 
June  19. 1886. 

The  defendaDt.  as  administrator,  could  not 
have  been  sued  within  one  vear  after  he  gave 
a  bond  (IS  ^mitustrator,  which  we  assume  was 
oQ  April  14.  1^5,  the  date  of  bis  appointment; 
and  a  suit  must  be  commenced  against  him 
within  two  years  after  he  gave  the  bond.  Pub. 
Slat.  chap.  186,  §§1.  9. 

After  Mary  F.  Hart  died,  there  was  no  one 
aoywhere  who  could  be  suwl,  until  the  defend- 
ant was  appointed  adminisb'atoT. 

It  has  been  decided  that  Pub.  Stat.  chap. 
197,  S  12  (Oen.  Stat.  chap.  16S,  §  10),  is  lo 
be  cDnsidered  distributively.  Hilt  v.  Mt'xier, 
i  Allen,  37.  The  precise  point  decided  in 
thift  case  la  that  an  action  broagbt  Ity  the 
«tcrator  of  the  estate  of  the  holder  of  the 
note,  i^nst  the  executor  of  the  estate  of  the 
■naker.  more  than  two  years  after  his  appoint- 
ment, although  within  two  years  after  the 
plaiotifF  was  appointed  executor,  cannot  be 
maintained;  and  it  is  said  that  Gen.  Stat, 
diap.  155,  g  10,  does  not  extend  the  time  for 
hringingthe  action  beyond  that  limited  by  Gen. 
&tai.  chap.  97,  5-8. 

If  Barrett  bad  Kved.  the  Statute  of  Limita- 
tioas  would  not  have  been  a  defense  If  he  bad 
tiTDu^t  this  suit  at  the  time  it  was  brought. 
The  contention  is  that  it  cannot  be  maintained 
bj  the  administnttor  of  bis  estate  because 
nought  more  (ban  two  years  after  the  grant 
of  letters  of  administration  to  him. 

Pub.  Stat.  chap.  197,^^12,  was  intraded  to  ben 
re-ecictment  of  Gen.  Stat.  chap.  155,  %  10,  and 
it  was  enacted  In  the  Public  Statutes  in  the 
fonn  reported  by  the  commisgionerfl.  The 
commissioners  made  some  unimportant  verbal 
ehaDges,  and  omitted  the  words,  "and  not  af- 
terwards, if  otherwise  barred  by  the  provisions 
of  ihit  chapter,"  found  at  the  end  of  the  sec- 
tion ID  the  Gfeneral  Statates.  It  cannot  be  held 
that  thb  omisrion  was  intended  to  change  the 
lav.  Pub.  Stat.  chap.  197,  ^  13.  cannot  well  be 
construed  to  mean  that,  in  every  case,  the  exec- 
utor or  administrator  of  a  deceased  person, 
who  was  entitled  to  bring  an  action,  must 
ifring  the  action  within  two  years  after  the 
pmt  of  letters  testamentary  or  of  admiaistra- 
Qoo.  The  section  was  not  intended  to  ftirther 
limit  Uw  bringing  of  actions,  but  to  extend  the 
time  within  which  they  could  be  brought,  when 
the  person  entitled  to  bring  tbem  died  before 
the  expiration  of  the  time,  or  within  thirQr  days 
ifter  the  expiration  of  the  timejimited  by  other 
^rinons  of  the  Statutes.  It  was  not  intended 
bjr  tbU  section  that  tbe  deUor  should  have  a 
defense  to  which  he  was  not  otherwise  entitled, 
or  that  an  executor  or  administrator  should  not 
collect  debts  due  the  estate,  by  suit  brought 
more  than  two  years  after  their  appointment, 
SUise.  H.  E.R.,  v.r.  86 


when  the  debts  were  not  barred  by  other  pro- 
visions of  the  statutes.  See  Oorlm  8.  Engine 
Co.  V.  Behumadier,  109  Mass.  416. 


Wilbur  M.  BELL 
r. 

John  Q.  A.  PIERCE. 

Where  the  sheriff  released  a  defendant, 

arrested  on  mesne  process  in  a  civil  ac- 
tion, on  receiving  a  bond  which  was 
not  ▼aild  aa  a  bail  bond  (although,  if 
accepted  bv  tbe  plaintlfT,  it  migbt  have 
been  valid  as  a  common-law  bond) ; 
and  the  plaintiff  repudiated  such 
bond,  and  declared  that  he  should  look 
to  the  sheriff  for  satisfaction  of  his  judg- 
ment, and  that  he  would  not  accept  a 
surrender  of  tbe  defendant  by  the  sure- 
ties on  the  bond;  and  thereafter  tbe 

Slaintiff  recovered  jac^gment  against  the 
efendant  in  the  action,  and.  on  pay- 
ment of  such  judgment  by  tbe  sfaeiiff. 
aaeiened  the  jaoefaent  and  the  said 
bond  to  tbe  ■berill, — Held,  in  an  action 
on  behalf  of  the  sheriiT  against  tbe  sure- 
ties on  said  bond,  that,  under  tbe  cir- 
cumstances, the  aaaignment  of  the 
bond  by  the  plaintiff  in  the  original  ac- 
tion should  not  be  peruiitted  to  operate 
as  an  aeoeptance  of  the  bond  by  him 
■o  as  to  make  it  •ffective  aa  against 
tbe  sureties. 

(HIddlesez — ^FUed  Januair  fi,  1888.) 

ON  plaintiff's  exceptions.  Overruled. 
This  was  an  action  of  contract  to  recover 
the  amount  alleged  to  be  due  upon  a  certain 
bond,  of  which  the  following  is  ao^y: 

Know  all  men  bv  these  preee&ts  that  we, 
Frank  T.  Fay,  Watertown,  in  the  county  of 
Middlesex,  as  principal,  and  AbnerC.  Stockin 
and  John  Q.  A.  Pierce,  i>oth  of  said  Water- 
town,  and  James  H.  Snow  of  said  Watertown, 
as  sureties,  are  bolden  and  stand  firmly  bound 
unto  Wilbur  M.  Bell,  of  Lunenburg,  in  the 
State  of  Vermont,  in  the  sum  of  three  hundred 
dollars,  to  the  payment  of  which  to  the  said 
Bell  or  his  executors,  administrators,  or  assigns, 
we  hereby  jointly  and  severally  bindoursemi, 
our  heirs,  executors,  and  administrators. 

The  condition  of  the  obligation  Is  such,  tlkat 
whereas  the  said  Fay  has  been  arrested  on 
mesne  process  in  an  action  of  contract  wherein 
said  Bell  is  plaintiff,  and  the  said  Fay  and 
John  Palmer  are  defuidants.  the  writ  in  which 
action  is  dated  the  16tb  day  of  October,  188Q, 
and  is  retumaUe  before  tbe  justices  of  tiie  Su- 
perior Court  at  Cambridge  on  the  first  Monday 
of  November  next, — 

Now,  therefore,  if  the  said  Frank  T.  Pay 
shall  appear  before  the  said  justices  of  the  said 
court,  to  be  bolden  as  aforesaid,  to  answer  uuto 
the  said  plaintiff  in  said  action,  shall  abide  the 
final  judgment  in  said  action,  and  shall  not 
avoid,  then  Uiis  obligation  shall  be  void,  other- 


wise  it  shall  be  and  rem^  In  fall  foroe  and, 
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Id  witDess  whereof  we  bereuoto  set  our 
baddfl  and  seab  this  29tttdayof  October,  16S5. 

Frank  T.  Pay,  fSeal" 
Si^ed  and  sealed     Abner  C.  Btot^n,  [Seal 
in  OTesence  of  Q.  A.  Pierce.  [Seal 

J.  H.  Tyler.         James  H.  Snow.  [Seal 

Middlesex,  as.  October  S8, 1885.  I  hereby 
approre  the  above  bond. 

Joseph  H.  Tyler.  Master  Id  Ofaancer;. 

At  the  trial  of  the  action  before  the  court 
without  a  jury,  it  appeared  in  evidence  that  on 
October  20,  1885,  one  Frank  T.  Fay  was  in 
jail  at  East  Cambridge,  havio^i  been  arrested  on 
mesne  process  in  an  action  in  favor  of  this 
plaintiff.   Tbe  suretien  on  the  bond,  accom- 

Einied  by  Samuel-  P.  Abbott,  an  attorney  at 
w,  callra  at  the  of&ce  of  the  master  in  cnan* 
eery  whose  approval  tbe  bond  bc^,  desiring, 
as  they  said,  to  eet  Fay  out  of  jail.  Abbott 
banded  to  tbe  master  in  cbaocery  a  blank  bail 
bond,  which  was  then  filled  in,  and,  after  its  ex- 
ecution and  approval,  delivered  to  the  jailer  in 
the  presence  of  the  sureties,  said  attorney  Ab- 
bMt,  and  said  master,  and  Fay  was  at  once  re- 
leased. 

The  court  In  terms  found  that  tbe  bond  was 
executed  the  defendant  and  his  co-obliffors 
as  and  for  a  bail  bond  for  tbe  purpose  of  re- 
lieving Frank  T.  Fay  frum  imprisonment  upon 
mesne  process,  and  was  delivered  to  the  jailer 
as  a  public  officer,  and  that  said  jailer  received 
and  accepted  the  same  in  his  oflicial  capacity; 
and  tbereupon,  deeming  it  n  good  and  sutficient 
bail  bond,  discharged  said  Fay  from  arrest. 

Neither  Bell,  the  plaintiff  in  the  original  ac- 
tion, nor  his  attorney  saw  tbe  bond  nntil  after 
the  recovery  of  judgment.  The  court  found 
Uiat  there  was  no  acceptance  of  it  unless  a  cer- 
tain assignment  hereafter  mentioned,  as  matter 
of  law,  constituted  such  acceptRUce,  or  was 
t»nclusive  proof  of  it. 

Within  less  than  thirty  days  aftttr  the  Judg- 
ment was  recovered,  Abbott,  acting  for  Fay 
and  tbe  sureties  upon  tbe  bond,  saw  Crawford 
(Bell's  attorney),  and  (old  'bim  that  Fay  was  in 
Boston,  and  at  Abbott's  office,  and  inquired  if 
said  Civwford  wanted  Fay  in  this  matter,  and 
was  answered  in  the  negative.  He  also  spoke 
about  having  Fay  delivered  into  tbe  jail,  and 
said  Crawford  replied  that  in  case  of  such  de- 
Uven  he  diould  treat  Fay  as  an  outBider,  and 
abould  have  nothing  to  do  with  him,  and  that 
in  any  event  be  should  hold  the  sheriff  respon- 
sible for  bis  judgment.  The  court  found  that 
tbe  sureties  upon  the  bond  desired  to  surrender 
Fay,  and  to  relieve  themselves  from  liability, 
as  sureties  upon  a  bail  bond  have  a  right  to  do, 
and  that  they  would  have  so  surrendered  him  if 
the  bond  had  been  in  proper  form,  or  if  the 
plaintiff  would  have  accepted  tbe  body  of  Fay 
and  discharged  them  from  liability. 

SulMsequently  Henry  Q.  dishing,  tbe  sheriff 
of  said  county,  took  an  assignment  of  tbe  judg- 
ment in  favor  of  Bell  against  Fay,  and  also  an 
assignment  of  tbe  bond,  with  a  power  to  collect, 
sue,  or  enforce  tbe  same,  all  in  one  inatniment, 
paying  thorefor  tbe  amount  of  the  judgment, 
and  brought  and  prosecuted  this  suit  in  U>e 
plaintiff's  name  for  his  (the  sheriff's)  benefit, — 
said  judgment  never  having  been  satisfied. 

Plainnjff  requested  the  court  to  rule  that  the 


bond,  being  directly  between  parties  debtor  ud 
creditor,  w  so  in  form,  was  a  valid  obligatiea 
at  common  law,  and  tliat  judgment  tbereoa 
should  follow,  and  be  given  to  tbe  plaint^ 
The  court  refused  to  rule  as  requested,  but  ea- ; 
tered  his  finding  for  tbe  defendaiu,  aod  pli»  I 
tiff  alleged  exceptions. 

Wr.  A.  S.  HkU,  for  plaintiff: 

The  bond  sued  oa  was  voluntarily  execnud 
by  the  defendant  and  his  oo-obligon;  there  » 
BuiBcieot  consideration,  and  the  parties  thmti 
acted  individually,  and  not  in  any  cffkial  cs- 
pacity;  and  they  had  a  lisht  to  enter  into  asj 
contract  they  chose  which  was  not  contrary  ti 
law.  The  bond  is  not  contrary  to  law:'tb 
parties  bad  a  right  to  make  it,  aim  it  ia  vahdM 
common  law. 

See  Btlbrook  v.  Stenert,  118  Maas.  368;  fiv- 
roughs  v.  Lowdtr,  8  Mass.  878;  Morm  v. 
dov.,  5  Mass.  814;  Sweetter  v.  £ta^.  2  Gny,  41; 
Briijhton  Bank  y.  Smith,  6  Alha.  418;  iMo- 
v.  Murphy,  121  Mass.  376;  PraU  v.  OMf.  I 
Cusb.  83;  Clapp  v.  Oofran,  7  Mass.  98;  OwBt 
V.  NeaUm,  126  Mass.  105. 

The  defendant  and  his  co-obligors  wae 
bound  to  know  what  they  executed,  and  cu- 
not  be  allowed  to  set  up  as  a  defense  that  tbey 
supposed  thoy  executed  something  else.  Tb^ 
had  counsel  with  them  to  direct  tbem.  ua 
their  own  mistakes  will  not  excuse  tbem  froa 
tbe  fulflllment  of  the  obligation,  Tbe  txMd 
must  speak  for  itself. 

1  Qreenl.  Ev.  t;§  275,  277. 

The  court  in  this  case  erred  in  finding  thit 
"tbe  bond  declared  on  was  executed  by  (he 
defendant  and  his  oo-oblig<HB  as  and  for  a  Ih9 
bond;"  that  i^  finding  what  th«y  aef^etly  in- 
tendeu.  The  court  atoo  erred  in  finding' that 
tbe  sureties  on  tbe  bond  would  have  surren- 
dered  Fay  **if  the  iMnd  had  been  in  proper 
form."  That  might  not  have  been  in  tbcir 
power. 

^  Black  Y.  Bae/ulder.  120  Xam.  171;  3fy- 
rick  V.  Dame,  9  Gush.  248;  Windou  v.  Drit- 
kell,  9  Gray,  868. 

As  in  Morse  v.  Bodadon,  and  Giapp  v.  Cefram, 
supra,  the  plaintiff  hod  two  remedies,— oaa 
against  the  sheriff  for  not  taking  a  bail  bond, 
and  tbe  other  upon  the  bond  in  suit,  as  a  goad 
common-law  bond.  Tbe  assignment  of  tht 
bond,  and  authorizing  this  suit  thereby,  iaooa- 
clusive  evidence  of  the  accoitance  ot  uebond. 
The  assignment  of  tiie  bona  shows  a  daisi  ft 
property  therein  just  as  much  as  in  the  judg- 
ment also  assigned. 

Tbe  defendant's  answer  does  not  set  up  tbe 
nonacceptance  of  the  bond  as  a  "substaoliii 
fact  intended  to  be  relied  upon  in  avoidance  W 
the  action,"  and  therefore  be  ispraelndetl  Am 
relyingapon  it  as  a  defense. 

Jlfr.  'B.  B.  JohnaoB,  for  defendant: 

Tbe  court  found  that  tbe  debtor,  Tny,  sft 
tempted  to  surrender  himself  in  due  seaam.  fa 
order  lo  relieve  the  defendant  and  bis  GD<ai»- 
tieR  on  said  bond,  but  was  refused  becaune  «( 
tbe  character  of  the  bond,  aod  because  ihe 
plaintiff.  Bell,  declined  to  recognize  it,  and  osA 
that  he  should  look  to  the  sheriff  foe  tkt 
amount  of  his  judgment.  Iliis  ia  condtudvt 
as  to  his  approval  of  the  bond,  and  lbs 
rights  of  his  assignee  under  it.  and  shooid 
lieve  the  sureties.   In  order  to  enable  a  etfh  te 
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be  bioaght  in  the  name  of  the  plaintiff,  Bell, 
delivery  of  tbe  bond  to  bim  must  be  proven. 
Tbii  the  conrt  finda  was  not  done.  The  bond 
WM  Boc  intended  for  delivei?  to  tbe  obligee 
nuned  therein:  and  the  dieriif,  receiving  the 
■me  as  a  pablic  officer,  has  no  authority  to  re- 
care  or  accept  said  bond  for  said  Bell;  and  tt 
cmnot  be  held  to  be  a  contract  between  Bell 
tnd  tbe  defendant,  fierce. 

Fag  V.  Richardton.  7  Pick.  91;  Powre  v. 
BwkU,  18  Pick.  75;  Woodman  v.  Cootbrotk,  7 
He.  18:  Fitt$  v.  Oreen.  8  Dev.  891. 

The  defendant  intended  to  become  nirety 
for  roe  under  control  of  tbe  sheriff,  and  to 
wfaom  be  could  surrender  the  oblij^r  in  accord- 
ance vith  law  and  practice;  therefore  the  in- 
strument (because  void  under  the  statute  law) 
tanoot  be  deemed  a  common-law  bond;^  for 
toch  a  constnictioa  would  increase  the  liability 
of  the  defendant  beyond  tbe  measure  of  tbe 
atitote  under  which  such  bonds  are  given,  and 
are  required  to  run  to  the  sheriff. 

Cenant^.  Nefcton,  126  Mass.  105. 

There  is  a  difference  in  the  rule  of  construc- 
tioQ  of  the  liability  of  obligors  in  bonds  given 
to «  public  officer  and  those  delivered  by  the 
ot%or  directly  to  the  obligee,  pursuant  to  a 
contract,  especially  when  the  obligor  is  in  du- 
im  The  bond  In  this  cause  bung  of  the 
former  class  must  conform  to  the  statutory  re- 
qoirments.  or  there  is  no  remedy. 

PraU  V.  QUAa,  9  Cush.  82. 

The  aberi£E  lias  no  rights  not  possessed  by 
tbe  assignor.  Bell,  in  said  bond  at  the  time 
when  it  was  delivered  to  said  sheriff,  and 
tbonld  not  be  allowed  to  take  advantage  of  bis 
own  negliicence.  The  assignment  cannot  be 
evidence  m  acceptance     we  assignor. 

C  Allen*  J.,  delivered  the  opinion  of  the 
eoort: 

The  bond  was  not  valid  as  a  bail  bond,  since 
it  ran  directly  to  the  plaintiff  in  the  action,  and 
Bot  to  the  sheriff  or  other  officer.  Pub.  Stat. 
ehap..l6S,  §  3.  Tbe  approval  of  tbe  master  in 
dtaoeery  therefore  signified  nothing.  But  the 
bond  tnig^t  be  valid  at  common  law,  if  ap- 
proved and  accepted  by  the  obligee.   Pratt  v. 

9  Cash.  82.  An  actual  or  implied  ac- 
ceptance is  essential  in  order  to  constitute  a 
dehvery.    Hawkea  v.  Pike,  105  Mass.  560; 

V.  Breed,  S  Gray,  440;  4  Kent,  Com.  454; 
McL&Hit.  14. 

In  Ae  present  (»se.  the  plaintiff  never  au- 
dwrised  or  ratified  tbe  taking  of  tbe  bond; 
00  the  other  hand,  he  always  repudiated  it. 
Up  to  the  time  of  the  asdgnment  he  obviously 
intended  to  do  no  act  to  accept  or  ratify  it,  and 
dwlsred,  by  his  counsel,  that  in  any  event  he 
tboold  hold  tbe  sheriff  responsible  for  the  judg< 
ment.  He  tbus  treated  the  bond  as  invalid  at 
a  time  when,  if  valid,  tbe  sureties  could  and 
would  have  saved  the  condition  by  surrender- 
fag  tbdr  principal.  It  was  too  late  afterwards 
to  make  n  valia  and  binding  upon  them  by  an 
act  done  without  their  consent,  and  to  their 
iDjnry.  Under  the  circumstances,  the  tassign- 
loent  of  the  bond  to  the  sheriff,  upon  the  pay- 
toent  tpp  the  slieriff  of  the  amount  of  tbe  judg- 
ment, could  not  have  the  effect  to  give  vitality 
to  a  bond  which  op  to  that  time  was  invalid. 

Bteeptioiu  owrriUad. 

SUah. 
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Asa  H.  HERRING 

V. 

Charles  H.  DOWNING. 

1.  Where  an  assifrnee  in  insolvency  lias 
knowledge  of  the  -  pendenej-  of  a  miit 
by  Msi^or.  on  a  olaira  wnlch  might 
have  passed  by  aasi^ment,  and  does 
not  interferA,  but  attends  the  trial  as  a 
witness,  it  is  abundaot  evidence  of  his 
assent. 

3.  An  agreement  between  creditor  and  in- 
solventdebtor, — that,  in  consideration  of 
debtor^s  working;  np  stock  which  he 
had  transferred  to  the  creditor,  debtor 
should  have  sarplua  ofproeeedaof  the 
same  after  payment  of  certain  claims  of 
the  creditor,— is  founded  upon  a  good 
constderaUon*  and  action  thereon  for 
surplus  will  be  maintained. 

(Bbsoz  ^FUed  January  7, 1888.) 

ON  defendant's  exceptions.  Overruled. 
This  was  an  action  of  contract,  tried  before 
a  jury.  The  firm  of  A.  H.  Herring  &  Son,  of 
whicb  plaintiff  was  a  member,  failed  In  March, 
1883.  Their  liabilities  were  about  $8,0U0,  and 
their  assets  were  woiih  to  them,  to  use  in  their 
business,  about  $7,000,  hut  if  sold  at  forced  sale 
were  of  much  less  value.  Among  tbe  creditors 
were  Amos  W.Downing  &  Co. ,  who  held  a  claim 
against  them  of  about  i|l,850.  Defendant  was 
a  member  of  this  Qrm.  At  a  meeting  of  credi- 
tors an  attempt  was  made  to  settle  by  a  pay- 
ment of  forty  cents  on  a  dollar,  but  it  failea. 
and  on  June  11,  188S,  A.  H.  Herring  &  Son 
delivered  to  d^endant  a  receipted  bill  of  par- 
cels of  all  their  assets  for  tbe  expressed  amount 
of  t2,770.ir4,  whicb  was  all  tbe  goods  were 
fairlv  worth,  and  was  supposed  to  be  40  per 
cent'of  the  indebtedness  of  Herring  &  Son.  On 
tbe  same  day  defendant  signed  a  note  for 
|i2, 770.94,  payable  to  the  order  of  A.  H.  Hei^ 
ring  &  Son  in  six  months  from  date,  without 
interest.  Both  tbe  note  and  the  bill  of  sale 
were  retained  bv  defendant, — tbe  note  as  the 
property  of  A.  H.  Herring  &  Son.  for  tbe  bene- 
fit of  tbeir  creditors.  The  business  was  con- 
tinual after  this  for  a  time  in  the  name  of  A. 

H.  Herring,  agent.  On  September  18,  1883, 
Herring  &  Son  filed  their  petitions  in  insolven- 
cy, ana  were  duly  adjudicated  insolvent  debt-' 
ors  October  16,  1888,  and  Amos  W.  Downing 
was  appointed  assignee.  They  received  their 
discharge  May  6, 1884.  Plaintiff  did  not  call 
the  assignee's  attention  to  the  claim  made  in 
this  action. 

Plaintiff  testified  that,  shortly  before  January 

I,  1884,  defendant  proposed  to  plaintiff  that 
one  Cram  should  put  some  money  into  the  busi- 
ness, and  have  an  interest  therein;  that  the 
plaintiff  assented  to  the  suggestion,  and  there- 
upon, on  January  1,  1884,  an  accountof  stock 
was  taken.  Theaccountsfaowed  thatthere  was 
sufficient  in  the  businessto  pay  the  note  for  the 
benefit  of  the  creditors,  and  leave  |8,740  In  the 
business,  but  this  account  only  showed  $890  in 
money.  Cram  became  a  partner  in  the  busi- 
ness, which  was  thereafter  carried  on  under  tbe 
name  of  Downing^  Cram.  Tbe  plalntifftesfi- 
fled  tlwt  the  defendant  told  CranMhat  tbe 
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$8,000,  which  was  credited  to  the  defendant  as 
cat^tal,  belonged  to  the  plaintiff,  bat  that  he 
(pudntiff)  could  not  appear  in  the  biuinesB,  be- 
cause he  had  not  obtained  his  discharge  in  in- 
solvency. 

The  plaintiff  testified  that  the  amount  of 
$8,000,  which  was  left  in  said  business  January 
1,1^4,  was  reached^  giving  defendant,  at  his 
request,  a  check  for  $^0.20,mA  by  setting  aside 
twO  for  plaiatiff  to  use  for  personal  espeoses. 
The  defendant  denied  that  there  was  anything 
said  about  setting  aside  aoy  money  for  the 
plaintiff's  use. 

Before  July,  1884,  the  note  was  paid  in  full 
to  the  aasignee,  to  whom  it  had  been  delivered. 
In  July,  1884,  the  defendant,  under  circum- 
fltaoces  which  were  in  dispute,  sold  the  assets 
to  Cram,  the  value  of  Uie  same  at  the  time  being 
Bufficteut  to  pay  the  claim  of  Amos  W.  Down- 
ing &  Co.  in  full,  and  leave  a  balance  of 
$1,816.81. 

This  balance  the  defendant  has  retained. 

The  declaration  in  this  case  conlained  three 
counts,  the  lirstof  which  daimed $8,167.17for 
the  balance  found  due  to  plaintiff  by  the  parties 
on  accounting  together,  with  interest  thereon. 
The  third  count  was  as  follows: 

"And  the  plaintiff  says  that  it  was  agreed  by 
and  between  plaintiff  and  defendant,  that  in 
consideration  that  the  plaintiff  and  his  son 
should  <work  up  certain  stock  of  tbe  defendant, 
which  had  been  owned  and  used  by  the  firm  of 
A.  H.  Herring  &  Son,  in  the  business  of  manu- 
facturing shoes,  the  plaintiff  should  have,  as  his 
property,  whatever  remained  of  said  stock  after 
paying  from  the  same  a  certain  note  for  tbe 
amount  of  $2,770.&4,  which  the  defendant  held 
for  the  bene:Bt  of  the  creditors  of  said  A.  H. 
Herring  &  Son,  and  a  certain  claim  amounting 
to  $1,840.55,  which  the  firm  of  A.  W.  Down- 
ing &  Co.  (of  which  tbe  defeDdant  was  a  mem- 
ber) held  against  said  A.  II.  Herring  &  Son. 
And  the  plaintiff  says  that,  in  pursuance  of 
said  agreement,  said  stock  was  worked  up  by 
plaintiff  and  his  son,  and  said  note  and  claim 
was  paid  therefrom,  and  there  remained  of  said 
stock,  af  tersaid  parents,  property  of  tbe  value 
of  $1,816.81,  which  the  defendant  retained 
and  refused  to  deliver  to  plaintiff,  and  deprived 
theplaintiff  of." 

llie  case  went  to  the  jury  on  the  first  and 
third  eouDts  only. 

Tbe  defendant  asked  tbe  presidingjustice  to 
rule  that,  upon  the  evidence,  this  action  could 
not  be  maintained,  because  tbe  right  (tf  action 
had  vested  In  the  assignee. 

The  presiding  justice  refused  so  to  rule,  and 
ruled  and  instructed  the  jury  that  the  action 
might  be  m^ntained  with  the  assent  of  tbe  as- 
signee, and  that  it  was  competent  for  the  jury 
to  find  such  assent  from  the  assignee's  know- 
ledge of  the  pendency  of  the  suit,  bis  non- 
interference with  it,  and  his  attendance  at  the 
hearing  before  tbe  auditor,  and  at  the  trial  in 
the  superior  court. 

The  defendant  asked  the  presiding  justice  to 
rule  that  there  was  no  evidence  for  the  jury  on 
tbe  third  count,  and  to  direct  them  to  return  a 
verdict  for  the  defendant  on  that  count,  and 
also  asked  for  a  general  ruling  that,  on  tbe  evi- 
dence, tbe  action  could  not  be  maintained. 

The  jury  returned  a  verdict  for  the  defend- 
ant on  the  flrst  count,  and  for  the  i^intiff  on 


the  third  count,  and  defendant  alleged  ex- 
ceptions. 

Mr.  WUliaos  H.  Moody,  for  defeadant: 

The  contract  must  be  proved  as  laid  io  tla 
declaration. 

ffartv.  Tyler,  16  Pick.  171;  Cttnnutghami. 
Jlobart,  7  Gray,  428;  ^ne  v.  White,  8  Gitj. 
589:  Peek  v.  WaUsrt,  104  Mass.  345. 

Tbe  evidence  showed  no  binding  ooDtndrf 
any  kind,  and  plaintiff's  testimony— that  *9 
there  should  be  anything  over  that.aJter  paynf 
that,  that  should  be  mine" — proved  merely  t 
gratuitous  undertaking  on  tbe  part  of  tbe  dr- 
fendant;  a  mere  nudam  pactum,  aoA  not  a  cot- 
tract  upon  consideration. 

But  such  a  contention  is  unneoessaiy,  as  the 
evidence  varied  from  the  third  count  in  two 
specte.  There  was  no  evidence  (1)  <tf  thed- 
legation  that  "the  plaiotlfl  should  have,  asUi 
property,  whatever  remained  of  said  stock  sftv 
paymgfrom  thesameacertain  note  *  *  *sDdi 
certain  claim  *  •  *  ;"(2)of  theall^ationtlitf, 
"in  consideration  that  tbe  plaintiff  and  htsaoa 
should  work  up  certain  stock  of  tbe  deffint- 
ant." 

Tbe  coodderation  which  forms  the  ban  tt 
tbe  contract  must  be  set  forth  with  great  aeca- 
racy,  as  otherwiso  the  whole  contract  wfU  I» 

misdescribed. 

Stone  V.  WJtiU,  8  Gray.  594. 

There  was  no  sucb  consideration  as  alleged 
If  there  was  any  promise  at  all  by  the  defend- 
ant, it  was  upon  the  original  conaidnatkn  d 
the  sale  of  goods.  Tbe  working  up  of  At 
goods  was  not  intended  by  tbe  parties  as  Af 
coDslderation  of  any  promise. 

Warrm  V.  Durfee,  126  Mass.  8Sa 

Upon  any  admissible  construction  of  the  coa- 
tract,  the  plaintiff  bad  an  interest  in  the  ^oo^ 
which  passed  to  his  assignee.  The  presidiflf 
justice  should  have  ruled,  upon  tbe  evidesoc 
that  the  action  could  not  be  maintained.  Then 
was  not  suffldent  evidence  of  tbe  aaent  d  \k 
assignee. 

Hmith  V.  Chandler,  8  Oray,  89S:  0^9  ^^ 
Eingdey,  11  Allen,  846;  Ma^heww,  Pukai^ 
129  Mass.  382. 
Me»»r».  J.  P.  &  B.  B.  Jonea,  for  pluatiff: 
Upon  all  tbe  evidence,  the  presiding  jutkr 
properly  left  it  to  the  jury,  under  a^ir^iri* 
instructions,  to  determine  what  tbe  oooOitf 
was. 

77ivr9ton  v.  ThvrsUm,  1  Cosh.  80;  Ctawrf* 
V.  Puliner  Co.  10  Allen,  539. 

If  tbe  technical  objection  should  be  madetlitf 
the  son  should  have  been  joined  as  a  coplaiatif . 
then  the  case  should  have  been  disposed  of  1? 
an  order  that  judgment  be  entered  against  de- 
fendant upon  an  amendment 

Pub.  Stat.  chap.  450,  §  12;  Wineh  v.  B» 
mer,  122  Mass.  488;  Buekland  v.  Qrm,  IS 
Mass.  421;  Cbstlisfov.  Ohwefl,  184Man.380. 

The  contract  was  not  one  which  pasMd  ts 
the  assignee.  Tbe  right  of  action  bad  new 
vested  in  him,  and  the  plaintiff  can  maiotiis 
this  action  without  his  assent. 

Pub.  Stat.  chap.  167,  %  46,  provides  as  fel- 
lows: "  The  assignment  shall  vest  in  tbeifr 
dgnee  all  the  property  of  tbe  debuv,  real  lai 
personal,  which  be  could  have  lawfully  s(AL 
assigned,  or  conveyed,  or  which  might  ban 
been  taken  on  execution  upon  a  JadgnMOt 
against  him  at  tbe  tioR  of  tbftflnt  pubticstitB 
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tf  the  notice  of  ISBuins  the  wamnt  in  case  of 
Ttdontaiy  pinceedings." 

In  the  case  of  an  executory  personal  contract 
fbe  promisor  cannot  sell  or  assign  it. 

aChilh^,  Cont.  p.  1088;  Bobton  v.  Brummond, 
8  Bant.  &  Ad.  808;  CHnton  r.  Fly,  10  Me.  293; 
Auwv.  Cobum.  8  Mass.  299. 

But,  ftssuming  that  tbe  plaintifTs  rigbts  under 
tke  coo  tract  Tested  in  the  assignee,  the  plaintiff 
could  maintain  this  sctiou  with  the  assent  of 
the  asrignee,  and,  even  in  the  absence  of  any 
frtuduleot  concealment,  be  could  maintain  the 
actioa  if  tbe  assignee  did  not  interfere. 

6ee  Stone  v.  Hubbard,  7  Cusb.  595,  69«;  Hor- 
bert  T.  Soffer,  6  Q.  B.  966;  Gap  t.  KingOcy,  11 
Allen,840.  848;  Oarkx.  Oalvert.  8  Moore,  m, 
112;  Mayhew  v.  PmteeoH.  129  Mass.  882;  Saw- 
m  T.  SoUiju.  2S  Me.  196:  HaUett  T.  Fowtw, 
10  Allen,  86;  Pov)ert  v.  Rayinond,  187  MaaB. 
4SS;  SqttireY.  Liruxin,  Id.  899. 

Even  if  tbe  cause  of  action  had  been  f  raudu- 
tcBtlT  concealed  from  tbe  assignee,  and  tbe  suit 
kid  been  brought  without  his  knowledge,  bis 
nbtequent  assent  to  it  entitles  tbe  plaintiff  to 
■aiDtainiL 

8^IH$t.  3Sb.  1  7.  RiehoTOmm.  28  Pick.  62; 
MaOtvaon  v.  Eureka  Potoder  W<n-k»,  44  N.  H. 
aW;  Anenta  v.  Markt,  7  H.  &  N.  686;  jtfiwM 
T.  Spiegel,  8  New  Eng.  Rep.  421 . 148  Mass.  418. 

Fldd,  J.,  delivered  the  opinion  of  tbe 
nart: 

The  jury  returned  a  rerdict  for  tbe  plaintiff 
ooly  upon  tbe  third  count  of  tbe  declarBtlon. 
Tbe  defendant  asked  rulings,  wbicb  were  re- 
fa.«ed,  that,  upon  tbe  evidence,  tbe  action  could 
not  be  maintained,  because  the  right  of  action 
bad  voted  in  the  plaintiffs  assignee  in  insol- 
*enty;  that  there  was  no  evidence  for  liie  jury 
<o  the  third  count;  and,  generally,  that  on  tbe 
nidence  tbe  action  oould  not  be  maintained. 

Hk  date  of  tbe  petition  in  insolTencr,  of  A. 
H.  Herring  &  Son,  was  September  1§,  1888, 
iDd  ibev  were  duly  adjudicated  insolvent  debt- 
ors on  October  16,  1888,  and  Amos  W.  Down- 
ing WftB  appointed  aseig^iee.  Tbe  alleged  con- 
tact was  made  on  or  about  June  U,  1883. 
Whether  this  contract  was,  at  tbe  time  tbe 
MigBment  in  insolvency  took  effect,  such  an 
^cntory  contract  for  personal  Berricea  that  it 
Dot  pass  to  the  aadgnee,  need  not  be  de- 
eded; because,  if  it  was  not,  an  action  could  be 
Itrougbt  in  tbe  name  of  tbe  plaintiff,  for  a  sub- 
Kqiteat  breach  of  it  by  tbe  defendant.  If  tbe 
u^gnee  assented,  and  there  was  abundant  evi- 
dence Uiat  the  assignee  bod  aasented  to  tbe 
liUntiff's  maintaining  the  action  in  his  own 
name.  Hqvire  v.  lAnedn,  187  Blass.  899;  Pov>- 
"wv.  Baytntmd,  137  Mass.  483;  HaUett  y.  Fovh 
ifr,  10  Allen,  86;  Oayv.  KingsUy,  11  Alleo, 
345;  Maykev)  v.  Peatewtt,  129  Mass.  832. 

There  was  evidence  for  tbe  jury  that  tbe 
Puties  entered  into  tbo  agreement  set  out  in  tbe 
UDd  coont.  The  plaintiff  testified  that  the  de- 
indut  said  he  would  take  the  bill  of  sale,  and 
his  note  for  that  amount;  and  then  said 
tbat  "  we  might  go  on  as  before,  and  continue 
lo  maoufactUTe  and  raise  the  amount  of  the 
indebtednesg,— tbe  40  per  cent,— and  that  if 
mere  ibonld  be  anvtbing  over  that,  after  pay- 
ni^tbat,tbatahoul(lbenuDe."  Therewasotber 
^pt^ence  that,  in  addition  to  the  payment  of 
tbe  Dote^vw  1^  tbe  defendant,— miich  was  In 


amount  40  per  cent  of  the  tvh(de  indebted- 
ness of  A.  H.  Herring  &  Son,— it  was  agreed 
that  theidaintiff  should  pay  in  fall  tbe  claim  of 
Amos  W.  Downing  &  Co.  against  A.  H.  Her- 
ring &  Son. 

The  whole  consideration  of  this  agreement, 
as  proved.  Is  not  set  out  in  the  third  count; 
but,  as  we  construe  the  ezoeptions,  this  objec- 
tion was  not  taken.  If  it  had  been,  the  defect 
could  have  been  cured  by  an  amendment. 
There  was  evidence  of  the  promise,  or  agree- 
ment, declared  on,  and  that  this  promise  or 
^n^cment  was  founded  upon  a  aumcient 
Bideration.  a  caft  of  which  is  properly  de- 
scribed in  tbe  declaratron. 

EaxeptxoTu  overruled. 


Michael  TOOMEY 

T. 

E.  W.  SANBORN. 

Defendant  and  bis  wife  boarded  with  ten- 
ant occupying  tbe  wife's  house.  A 
passageway  to  the  rear  of  the  house  was 
constructed  and  maintained,  among 
other  parposes,  for  use  by  the  city*s 
•ervanta  in  removing  ashes  and  offal 
from  the  house.  Defendant,  haviruc 
charge  of  repairs  upon  the  house,  di- 
rected a  dangerous  hole  to  be  uncov- 
ered in  the  passageway,  which  was  le't 
unguarded,  into  which  the  plaintiff,  a 
city  servant,  in  tbe  dischune  of  his 
duty  as  such,  imd  exeroisinv  oiae  eare, 
fell  and  was  injured.  ZTe/d,  that  defend- 
ant was  liable. 

(Suffolk  FUed  January  7, 18S&> 

ON  defendant's  exceptions.  Ovemded. 
This  was  an  action  of  tort  to  recover  for 
personal  injuries. 

Plaintiff  was  an  employee  of  tbe  health  de- 
partment of  tbe  city  of  Boston.  Part  of  hi» 
duty  was  to  collect  tbe  offal  from  bouses  facing 
on  Hancock  Street.  Access  to  tbe  rear  of  these 
houses  was  bad  by  a  passageway  from  Cam- 
bridge Street, whi(»i  communicated  with  houses 
numoered  1,  8,  6,  and  7  on  Hancock  Street. 
Some  workmen  employed  in  making  repairs 
upon  bouse  No.  5  removed  a  plank  iroi*  the 
floor  of  the  passageway,  and  plaintiff  fell  into  ' 
the  opening  thus  caused,  and  received  the  In- 
juries complained  of. 

The  declaration  contained  Uiree  counts.  The 
first,  alleging  defendant  to  be  owner  of  the 
premises,  and  the  second,  allefflng  bim  to  be  in 
occupation  and  control  of  them,  were  with- 
drawn. 

Tbe  third  count  was  as  follows,  viz.:  "  Tbe 
defendant  carelessly  and  negligenUy  removed 
the  planking  of  a  certain  passageway,  thereby 
uncovering  an  excavation  and  bole  beneath, 
and  ne^ected  to  properly  guard  the  same,  and 
warn  and  notify  those  nssng  said  passageway 
of  the  removal  of  said  plank  and  tbe  existence 
of  said  opening,  excavation,  and  hole;  and  said 
passageway  was  thereby  rendered  unsafe  to 
tliose  using  the  same.  The  plaintiff  was  right- 
fully using  said  passageway,  and  was  in  the 
exercise  of  due  care,  and  in  consequence  of  tbei 
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aforesaid  condition  of  said  passaeeway,  and  I 
the  aforesaid  nogll^Dce  of  the  defendant,  he 
fell  into  said  opening,  excavation,  and  bole, 
and  was  seiiouEay  hurt." 
Mr.  EdwKrd  Avbfw,  for  defendant: 
The  relation  of  defendant  to  the  passaeeway 
is  not  set  out  in  the  third  count,  nor  is  it  alleged 
that  he  was  under  any  obligation  or  owed  any 
duty  to  the  plaintift  in  relation  thereto,  unleM 
i(  is  implied  in  the  use  of  the  term  "carelessly 
and  negligently." 

Sueeny  v.  Old  Colony  <ft  Jf.  Jt.  Co.  10  Allen, 
878. 

The  evidence  filfto  to  show  that  defendant 
bore  any  other  relation  to  the  passageway  than 
that  of  a  mere  volunteer,  gratuitoiuly  superin- 
tending and  directlngthe  workmen. 

He  was  liable,  if  at  all,  only  for  gross  negli- 
gence. 

Higgint  v.  MeOabe,  186  Mass.  SO,  and  cases 
cited  m  the  opinion. 

The  evidence  fails  to  show  that  defendant,  or 
anyone  for  whom  he  was  acting,  held  out  any 
inducement  or  invitation,  express  or  implledi 
to  plaintiff,  to  enter  on  or  use  the  passageway, 
or  knew  that  the  plaintiff  was  using  or  intend- 
ing to  use  the  passageway.  The  plaintiff  was 
not  using  the  passageway  for  the  purpose  of 
any  business  idth  dSendant  or  hia  wife. 

OartOon  r.  Franeonia  I,  db  8.  Worka,  99 
Haas.  216;  Davis  v.  Central  Cong.  8oe.  129  Mass. 
867. 

There  was  no  evidence  of  gross  carelessneas 
or  negligence  on  the  part  of  defendant.  The 
court  should  have  instructed  the  jury  to  return 
a  verdict  for  defendant. 

At  the  trial  defendant  asked  the  court  to  in- 
struct the  jury  that,  on  the  whole  evidence,  the 
plaintiff  was  not  entitled  to  recover  under  the 
third  count.  This  instruction  was  refused,  and 
defendant  excepted. 

Defendant  also  asked  the  court  to  instruct 
the  jury  that ,  if  there  was  a  sufficient  space  left 
between  the  opening  and  the  wall  for  safe  pas- 
rage  for  the  plalnnff,  be  could  not  recover. 
This  instruction  was  refused,  and  defendant  ex- 
cepted. 

The  verdict  was  for  plaintiff,  and  defendant 
alleged  exceptions. 

Meurs.  Horatio  E.  SwMeif  and  Owxvg^ 
R.  SwMey*  for  plaintiff: 

The  request  for  a  ruling  that,  upon  the  whole 
evidAce.  the  plaintiff  was  not  entitled  to  re- 
cover, was  rightly  refused. 

It  was  a  question  for  the  jury,  upon  the  whole 
evidence,  under  proper  instructions. 

An  accident  from  negligence  on  private  prem- 
ises is  a  good  ground  of  Action  "  when  the  in- 
jured ^arty  has  been  induced  to  come  by  per- 
sonal invitation,  or  by  employment  which 
brings  him  there,  or  by  resorting  there  as  to  a 
place  of  business  or  of  general  resort  held  out 
as  open  to  customers  or  others  whose  lawful 
occasion  may  lead  them  to  visit  there." 

The  instruction  asked  for, — "that,if  there  was 
a  sufficient  space  left  between  the  opening  and 
tlie^  right-hand  wall  for  safe  passage  for  the 
plaintiff,  he  could  not  recover," — requirtjd  the 
court  to  rule,  as  matter  of  law,  that  defendant 
was  not  liable. 

The  ringle  fact  assumed  by  the  request  was 
a  disputed  one  upon  the  evidence,  and  there 
were  ma^y  other  facts,  circumstances,  andcon- 
40 
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I  sideralions  affecting  the  question  of  defendanfi 
liability,  all  of  which  were  properly  sobnhted 
to  the  jury  under  instructions  which  were  fifl 
and  appropriate,  and  not  ensepted  to. 

See  ihntinentat  ImproTmnent  Co.  t.  BUaA, 
95  U.  8. 166  (34  L.  ed.  408). 

Field,  J.,  delivered  the  opinion  of  tin 
court : 

The  simple  exception  argued  by  the  defend- 
ant is  to  tbe  refusal  of  tbe  court  to  rule  "thai 
on  the  whole  evidence,  tbe  plaintiff  was  notet- 
titled  to  recover  under  tbe  third  coaoL"  It 
appears  that  estate  No.  6  was  owned  1w  the 
wife  of  tbe  defoidant,  but  had  been  Ht  to 
a  tenant,  who  occupied  It;  that  the  defeodan 
and  his  wife  bcmrded  and  lived  with  the  le&sa 
in  tbe  bouse  on  the  estate;  that  the  defendus 
was  personally  supervising  repairs  whidi  nm 
being  made  upon  tbe  house,  and  had  diredFda 
plank  to  be  removed  from  the  Aoot  of  tbe  p«- 
sageway;  and  that  this  had  caused  a  danrcrow 
hole  to  be  opened  in  the  floor,  which  ww 
left  unguarded,  and  into  which  the  plaintiff 
felt.  There  was  evidence  that  the  pa^sgewiT 
hod  been  constructed,  and  was  maintainea,  for  ' 
the  purpose,  among  other  things,  of  afftnding 
a  back  entrance  to  the  house,  and  was,  as  tbe 
defendant  knew,  constant^  used  by  ^be  «• 
vants  of  the  city  of  Boston  for  tbe  purpose 
removing  tbe  ashes  and  ofbl  from  the  hooie: 
and  that  the  plaintiff,  as  such  savant,  w«  ; 
rightfully  using  the  passageway,  on  the  im- 
plied invitation  of  both  the  owner  and  occuput 
of  the  house,  for  this  purpose,  and  was  in  tbe 
exercise  of  due  care.  The  case,  taken  mM 
favorably  for  the  defendant,  is  that  he  cansui 
to  be  opened  in  a  private  way  a  dangerous  pit- 
fall, into  which  the  plaintiff,  while  rigfathillj  ! 
using  the  way  with  due  care,  fell.  The  nifinf: 
was  right. 
Exc^iont  overruled. 


Lorren  H.  BLANCHARD 

V. 

John  R  FTTZPATRICK. 

A  party  who  delivers  (oods  to  another 
at  ail  ag^reed  price,  on  credit,  tbe 
term  of  which  depends  npon  montUy 
■ales  of  tbe  same,  without  condition 
or  agreement  for  return,  parts  with  hit 
title,  and  is  not  entitled  to  immediate 
possession  of  tbe  goods,  and  eanaat 
replevy  them. 

(Suffolk — Filed  January  7, 

ON  plalntifTs  appeat  Jttdgment  affirmed. 
Defendant,  as  deputy  sheriff  of  Suffolk 
Ciounty,  attached  certain  goods  which  fonmd 
part  oi  the  stock  in  trade  of  Pickett  &  Hani- 
man,  hy  virtue  of  a  writ  in  favor  of  Jacob 
lerton  and  against  Fickett  &  Hangman;  sod 
held  the  goods  under  that  writ  when  they  wor 
repleviea  bv  plaintiff. 

Plaintiff  let  Fickett  A  Harriman  have  tbe 
goods  in  ouestinn  at  an  agreed  and  fixed  price, 
on  a  credit  the  length  of  whose  term  dqMsded 
upon  the  monthly  salra^f  Fickett  ft  Hamnaa; 
tfiat  is.  on  tfe^^i^  ^t^^^g^th  ss^ 
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should  pay  the  plaintilT  the  agreed  and  fixed 
price  for  all  the  goods  sold  hy  tiie  firm  during 
the  pr«cediDg  month,  hut  should  not  be  re- 
quired to  pay  for  any  of  said  goods  uotU  sold 
h;  the  firm. 

'!fo  agreement  was  made  for  a  return  of  any 
of  the  goods. 
Upon  this  state  of  facta,  the  court  ordered 
leni  for  tiie  defendant,  and  plaintiff  ap- 


Mmn.  Gilbert  O.  Bnnlum  and  S»lem 
D.  Claries,  for  plaintiff: 

By  the  agreed  statement  of  facts,  no  mention 
is  nude  of  a  sale.  If  there  was  a  sale  in  fact, 
it  must  be  an  implied  one,  arising  from  the 
«cticHi3  of  the  parties. 

Whether  a  delivery  under  an  agreement  for 
the  sate  of  cfaatteb  is  absolute  or  conditional 
depends  upon  the  intent  of  the  parties.  To 
otaUttb  that  the  delivery  was  conditional,  it  is 
aot  oeceaBaty  that  the  vendor  should  declare 
the  condition  in  express  terms  at  the  time  of 
detirety.  It  is  sumcient  if  the  intent  of  the 
inrties  can  be  inferred  from  their  acts  or  the 
mcumstaucea  of  the  case. 

Benj.  Sales,  8d  Am.  ed.  p.  290,  Dret- 
mrlffg.  Oo.  <r.  Watenton,  8  Met.  17;  Wliitvidl 
T.  Vineent,  4  Pick.  449. 

Tbe  sale  and  delivery  of  goods  on  a  credit  do 
not  pass  the  title,  provided  anything  remains  to 
be  clone  by  the  vendor  or  vendee  which  was  a 
part  of  the  contract.  It  remains  a  conditional 
sale  unt^  the  terms  of  the  contract  are  ful- 
flUed. 

Whitmy  V.  Eaton,  16  Qray,  236. 

Where  goods  are  sold  at  a  fixed  price,  to  be 
paid  on  a  certain  day;  and  delivery  is  made 
upon  an  agreement,  express  or  Implied,  that 
uitil  the  price  is  paid  Uie  title  is  to  remain  in 
tbe  vendor, — payment  is  a  condition  precedent, 
and,  until  performance,  tbe  property  is  not 
feaied  in  the  purchasers. 

Benj.  Sales,  3d  Am.  ed.  §  320,  note  d;  Blanch- 
ard  v.  Childs,  7  Gray,  155;  Burbank  v.  Crocker, 
Id.  158:  Hinehom  t.  Cann«y,  98  Mass.  149; 
FcHer  V.  BopeB.  Ill  Mass.  10. 

k  contract  for  one  party  to  tahe  goods  from 
the  other,  and  return  monthly  the  amount  of 
ades  at  the  prices  charged  by  the  latter,  who 
will  furnish  the  former  with  ail  goods  ia  bis 
line,— imports  a  consignment  of  the  goods  for 
sale,  and  not  a  sale  of  tiiun  the  second  party 
to  the  flrat. 

Walker  v.  BuUtriek,  105  Mass.  237;  Benj. 
Sties.  8d  Am.  ed.  g  3,  note  e. 
3fr.  W.  B.  French,  for  defendant. 

Field,  ■/.,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  replevin,  and  was  sub- 
niUted  to  the  superior  court  upon  an  agreed 
statement  of  facts.  It  is  sufficient  to  say  that 
it  does  not  appear  hy  ihe  agreed  statement  that 
the  plaiotifT,  at  the  Ume  he  sued  out  his  writ, 
entitled  to  tbe  immediate  possession  of  the 
goods  replevied.  The  agreed  statement  is  not 
as  full  and  clear  as  might  be  desired,  but  it  does 
Dot  appear  that  any  condition  was  attached  to 
the  denvenr  of  the  goods  by  the  plaintiff  to 
Fiielcett  &  Harriman;  and  tbe  reasonable  con- 
struction of  the  agreed  statement  is  that  the 
goods  were  sold  to  Fickett  &  Harriman  on 
credit,  and  were  to  be  paid  for  by  them  in 
monihly  pfl^ymants,  at  an  agreed  price,  when 
^Mabs. 


they  were  sold  by  tbeuL    On  this  construction, 
an  absolute  title  to  the  goods  paased  to  Fickett 
ft  Harriman  when  the  goods  were  delivered  to 
diem. 
Judgment  qfflmud. 


Cornelia  A.  JOHNSOK 

V. 

Marian  B.  ENAPP  «t  of. 

SAME  V.  Anson  GAGE  et  at. 

1.  In  an  action  for  a  breach  of  cove- 
nant against  iocumbranceB  in  a  deed, 
based  upon  the  allegation  that  tbe  own- 
er of  certain  other  lots  hod  the  rif;ht  to 
tabke  and  convey  water  to  their  lots 
from  and  throonrb  the  land  oonTeyed 
to  plaintiff,  and  To  maintain  pipes  on 
that  land  for  that  purpose,  it  appeared 
that  the  pipe  or  aqueduct  by  which  the 
water  came  upon  the  plaintiflTs  land  first 
pa^ed  through  land  known  as  the  W 
lot;  that  some  years  prior  to  plaintiff's 
deed,  one  O  baa  owned  bo^  the  W  lot 
and  the  lot  subsequently  oony^ed  to 
plaihtifT,  and  had  conveyed  tbe  W  lot  to . 
W  (the  present  owner  tfaereoO,  with  the 
right  of  drawing  watfer  from  the  aque- 
duct, reserving  '^the  privilege  of  convey- 
ing water  across  tbe  southwest  corner 
of  the  premises,  as  now  conveyed."  The 
coureyaace  to  plaintiff  was  made  b^  G's 
heirs,  and  included  "tbe  same  privily 
of  drawing  water  and  conveying  the 
same  through  land  of  said  W  as  enjoyed 
by  said  G  fo  hia  lUfetime."  Held,  that 
this  conveyance  to  plaintiff  necessarily 
excluded  from  the  grant  to  him  the  right 
appurtenant  to  the  W  lot;  and  hence  the 
existence  and  exercise,  by  the  owner  of 
tiie  W  lot,  of  the  right  appurtenant  to 
that  lot,  were  not  a  breach  of  the  cove- 
nant against  incumbrances  in  plaintiff's 
deed. 

2.  As  the  covenant  against  ineam- 
brances  must  have  been  broken,  if  at 
all,  when  plaintiff's  deed  was  deliv- 

.  ered,  there  was  no  incumbrance  unless 
tbere  was  an  existing  easement  in  plain- 
tiff's land  at  that  time. 

8.  A  former  owner  of  plaintiff's  land,  un- 
der whom  plaintiff  claims,  had,  by  an 
instrument  under  seal  but  never  record- 
ed, granted  to  the  owners  of  certain  other 
lots,  and  their  heirs  and  assigns,  the 
privilege  of  drawing  water  in  pines  from 
the  land  subsequently  conveyed  to  plain- 
tiff. Held,  that  no  right  could  exist 
under  said  grant,  in  the  owner  of  such 
other  lots,  as  against  the  plaintiff,  to 
ukaintain  a  pipe  on  plaintiff's  land  so 
as  to  constitute  an  easement  andinoum- 
brance:  since  said  instrument  was  not 
recorded,  and  there  was  no  evidence 
that  the  plaintiff*,  or  those  through 
whom  plaintiff's  title  was  derived  from 
the  maker  of  said  instrument,  had  no- 
tice of  it. 

4.  Held,  on  the  facts,  that  the  e^ 
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the  rifcht  of  the  owner  of  certain  other 
lobs  to  take  water  from  and  maintain 
I^pes  on  plaintiff's  land  by  adTerse 
user  was  not  made  out. 

5.  Water  had  flowed  to  one  of  lots  in 
question,  known  as  the  "P  lot,"  since 
1837,  through  pipes  maintained  upon 
the  land  subsequently,  and  in  1880,  con- 
Teyed  to  plaintuT.  In  1866  one  C,  who 
then  owned theplaintiff's  land,  acquired 
title  to  the  P  lot,  and  owned  botii  estates 
until  he  oonveyed  the  latter  lot  (the 
dominant  estate)  to  P,  by  a  deed  in 
which  there  was  no  meatioa  of  thewa- 
ter  or  pipe.  Held,  that  it  was  appar- 
ent that  the  conveyance  from  O  to  F  was 
made  in  view  of  the  fact  that  the  P  lot 
depended  for  its  supply  of  water  upon 
the  pipe  on  plaintiff's  land;  and  that  the 
Mhiatsnanee  of  Boofa  pipm  on  that  land 
was  reasonably  necesaftry  to  the  en- 
joyment of  the  P  estate-  and  that  there- 
fore a  errant  from  G  to  P  of  all  that  he 
owned  and  was  capable  of  granting  in 
the  pipe  and  water  would  be  implied;* 
that  such  ma,ut  by  implication  certain- 
ly  extended  to  the  right  to  maintain  a 

Eipe  on  plaintifTs  land  (whether  or  not 
was  capable  of  granting  a  right  to  use 
water  taicen  froifi  land  above  the  plain- 
tifl^s  land,— the  rights  to  maintain  a  pipe 
and  to  draw  water  being  distinct);  and 
that  to  this  extent  there  was  an  incum- 
brance on  plaintiff's  l*nd  at  the  time 
of  the  deed  to  plaintiff. 
(L  A  power  of  attorney  to  grant  and  con- 
vey all  the  maker's  right  to  and  interest 
in  certain  real  estate,  and  to  make  snfB- 
eient  deeds  therefor,  either  with  or  with- 
out covenants  of  warranty,  with  full 
power  to  do  all  acts  necessary  or  proper 
to  be  done  in  the  premises,— to 
anthorise  the  making  of  a  coveuMt 
»S»iast  iueombrftncea* 

(nanklln — Tiled  Januarr  7,  USB.) 

ON  plaintiff's  exceptions.  Smtained. 
Tbese  actions  were  brought  to  recover  for 
the  breach  of  covenants  contained  in  certain 
deeds.  The  declarations  pnd  answers  were  sub- 
stantially the  same  In  both  actions.  The  case 
was  heard  and  determined  by  Uie  court.  Ptidn- 
tiff  derived  title  to  the  premises  from  the  heirs 
at  law  of  Levi  Gage.  Levi  Gage's  brothers  and 
sisters  were  his  hdrs  at  law,  and  were  made  de- 
fendants. The  deed  of  defendants,  Harlsn  B. 
Enapp  wid  others,  by  which  plaintiff  derived 
title  to  the  undivided  half  of  the  premises,  was 
executed  by  Anson  Gage,  under  three  powers 
of  attorney,  alike  in  substance,  of  one  of  which 
the  following  is  a  copy: 

Know  all  men  by  these  presents  that  we, 
Nancy  B.  Combs  and  David  Combs,  husband 
of  said  Nancy  B.  Combs,  of  Springfield,  State 
of  Ohio,  do  hereby  constitute  and  appoint 
Anson  Gage,  of  Northfleld,  in  the  county  of 
Franklin,  and  State  of  Massachusetts,  our  true 
and  lawful  attomeiy,  for  us  and  in  our  names 
to  grant,  bargain,  sell,  end  convey  all  our  right 
to  the,  and  interost  in  and  unto  all  the.  real  es- 
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tate  in  the  said  county  of  Franklin  whereof  Ler] 
Gage,  late  of  Orange,  in  said  county,  died  wetA 
and  possessed;  and  for  us  and  in  our  nan»  ic 
make,  execute,  acknowledge,  and  deliver  gfxA 
and  sufficient  deeds  and  conveyances  of  ti)4 
same,  either  with  or  without  covenants  of  war« 
ranty;  giving  and  granting  to  our  said  tOanef 
full  power  and  authority  to  do  all  acts  ikc»> 
saiy  and  propw  to  be  done  In  the  premtia,  b 
as  lutlandampleamanneraswem^twooak 
do  if  personally  present.  And  we  do  hereby 
ratifv  and  confirm  all  the  acts  of  our  said  auop 
□ey  lawfully  done  in  the  premises. 

Witness  our  hands  and  seals,  tills  lAdi  dat 
of  December,  A.  n.  1880. 

David  Combs,  rSesI. 

In  presence  of       Naoqy  B.  Combe,  [8caL 

D.  Cushiiig. 

E.  O.  Coffin. 


State  of  Ohio,  (  „ 
Clarke  County  ( 


Be  it  remembered  that  on  this  Iflth  day 
December,  a.  d.  1880,  before  me.  the  siib« 
Bcriber,  Clerk  of  the  Court  of  Comilion  P! 
of  said  County  and  State,  which  is  a  court 
record,  personally  came  the  above-named  Dart 
Combs  and  Nancy  B.  Combe,  and  ackoow 
leged  the  signing  and  sealing  of  the  f(K^oin 
power  of  attorney  to  be  their  voluntaiy  set  an 
deed  for  the  uses  and  purposes  ttaeran  men 
tioned;  and  the  said  Nanc^  B.  Combs,  wife 
the  said  David  Combs,  bemg  at  the  same  tinx 
examined  by  me  separate  and  apart  from  be] 
said  husband,  and  the  contents  of  said  inBlra 
ment  being  by  me  made  known  and  explsin^ 
to  her,  then  declared  that  she  did  voluniiril 
sign,  seal,  and  acknowledge  the  same,  and  tha 
she  is  still  satisfied  therewith  as  voluntaiy  ac 
and  deed  for  the  uses  and  purposes  tberoi 
mentioned. 

In  testimony  whereof  I  have  hereunto  i4i 
scribed  my  name  and  affixed  my  official  setl. 
on  the  day  and  year  last  aforesaid. 

Edward  P.  Forbest.  aerk. 
Clarke  Com.  Pleas,  Ohio  (and  Heal 
of  said  Comity  Court). 

Upon  the  facts,  tho  court  ruled  that  neitlier 
of  the  actions  could  be  maintained,  and  ordcnd 
judgment  tor  defendmts,  and  plaintiff  alkgid 
exceptions. 

The  facia  are  further  stated  by  the  court. 

Mentrt.  Conant  ft  Conant,  for  plainliif: 

Brooks,  the  then  owner  of  the  plaintiff's 
premises,  by  indenture  from  Stephen  Eraon-, 
m  1880,  acquired  the  ri^t  of  conveying  and 
drawing  water  in  logs  or  pipe  from  a  well  on 
Emory%  land.  A  pipe  was  at  oooe  laid  from 
the  well  to  Brooks's  dwellin^house. 

Such  a  right  may  be  acquired  by  grant,  and 
in  this  case  enures  to  the  benefit  of  ^aintiff. 

GoodiHeJi  V.  Burbank,  13  Allen,  463. 

In  1887  Brooks  .sold  to  French  and  Town  the 
right  to  lake  water  from  the  at^ueduct  on  bit 
premises,  which  right-has  ever  since  been  exer- 
cised by  French  and  Town  and  those  daimiiv 
imder  them;  and  this  right  has  been  conceded 
by  the  successive  owners  of  the  Brooks  pren- 
ises,  and  it  nowhere  appears  that  Emory  or  his 
assigns  ever  objected  thereto. 

This  right  to  take  water  was  not  persosial  to 
Brooks,  but  became  appurtenant  to  and  a  part 
of  the  Brooks  premise^—-         i  . 

Digitized  by  VjOOQ  IC  *  g  XAttL 


ISee.  JOHHBON  T.  ENAFF. 

Hie  right  Brooks  could  and  did  coDvej,  and 
the  same  paawd,  as  an  appurtenance  and  a  part 
of  tbe  estate  and  preaaBea,  to  the  plaintiff. 

BandaU  v.  Vha»e,  188  Haas.  310. 

Righu  of  water  duly  giBOted,  not  restricted 
to  la;  particular  tiact  of  land,  may  be  used  at 
aof  place  acquired  or  designated  by  the  gran- 
tee. 

De  Witt  Y.HaTtey,  4  Gray,  489. 

The  deed  from  Caroenter  to  Pomeroy  con- 
veyed a  good  and  valid  right  to  the  water, 
wbidi  passed  by  the  deed  as  an  appurtenance 
to  the  Pomeroy  lot;  and  no  mention  was  necea- 
nrr,  in  the  deed,  of  the  aqueduct  or  water 
rigbu. 

PhiUniek  t.  Bwijig,  07  Mass.  188;  BeUenbeek 
T.  Melkmald,  112  Mass.  347. 

A  deed  of  quitclaim  and  release  shall  be  suf- 
Sdeat  to  convey  all  the  estate  which  could  law- 
fully be  coDTeyed  by  a  deed  of  bargain  and 
Kk. 

Pub.  StaL  chap.  120,  §  2;  Qen,  Stat  chap. 
89.  S  8;  Bev.  Stat.  chap.  5d.  ^  S. 

Tbe  right  to  the  water  was  neceasaiT  to  tbe 
esjojment  of  the  Pomeroy  estate,  and  at  the 
&ae  of  tbe  Carpenter  conveyance  wu  annexed 
to  tbe  tract  conveyed  and  passed  by  the  deed. 

Oirtr^  V.  Wiilit.  7  Allen,  se4;  Thayer  v. 
Payne.  3  Cush.  827. 

Iliegrant  of  any  principal  thins  rarrieswith 
it  all  the  grantor  can  convey  wbicb  is  necessary 
lo  its  beneficial  enjoyment. 

-Vew  IpmcieA  W.  L.  Factory  v.  BatcheUler,  8 
N.  H.  190.  QeeJohntm  v.  Jordan.  2  Met.  240; 
Wasbb.  Eaaem.  4th  ed.  106;  Wfieeldon  v.  Bur- 
fwrt.  L.  R  13  Ch.  D.  49. 

Where  the  owner  of  an  entire  estate  conveys 
a  portioo  thoreof ,  tbe  purcbaser  takot  tbe  same 
"ith  ill  incidents  and  appurtenances  annexed 
and  belonging  to  the  pan  conveyed,  if  (he  same 
are  necessary  to  the  bieneficifd  enjoymentof  the 
estate  granted. 

ThagCT  V.  Payne,  2  Cush.  837;  Sitnmont  v. 
0«Mn,81  N.  T.  557;  Vermont  Cent.  B.  Go.  v. 
aou,  28  Vt.  681. 

Clark  has  used  the  water  upon.his  premises 
opeoly,  cmtinuously,  and  nnintemiptedly  from 
IMS  until  1880.  with  tbe  knowledge  of  the  suc- 
cntdre  owners  of  tbe  Brooks  premises,  and 
vtthou  asking  or  receiving  permission'  there- 
for, claiming  the  right.   Such  user  is  adverse. 

ISandiard  v.  Moulton,  68  Me.  486. 

Tbe  advene  use  of  the  water  of  an  artificial 
aqoednct  for  twennr  years  thereby  gains  a  right 
thereto. 

W(akin»  V.  Peek.  18  N.  H.  380;  Pre»eott  v. 
21  Pick.  842;  Carp  v.  Daniel),  6  Met. 
238;  Wkile  v.  Chapin.  12  Allen.  616. 

Tbe  nse  of  an  easement  for  twenty  years,  un- 
ei(dained,wiU  be  presumed  to  be  under  a  claim 
of  ri^t.  and  adverse,  and  be  sufficient  to  estab- 
Mh  a  title  by  prescription,  unless  otherwise 
^^troBed  or  explained;  and  It  is  incumbent  on 
the  owner  to  prove  that  the  use  was  under  some 
"censc,  indulgence,  or  medal  contract  incon- 
^eot  with  a  dajm  of  right  by  the  other 
Ptrty. 

,  WWk  y.  Chapin,  18  Allen,  rs\9\  ' Qarrett  v. 
/Mtawt,  30  Pa.  381. 

u  tbe  use  tends  to  impose  a  servitude  on  the 
B>tiie  of  another,  ibe  use  is  adverse. 

ffOKomf  V.  Nelmn.  28  Pick.  141. 

Similar  fluements  in  land  may  be  claimed  by 
SHias. 
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different  persons  at  the  same  time.   The  use 
need  not  neceasartly  be  to  the  exclusion  of  otfaen 
therein. 
Washb.  Easem.  •97. 

The  unlimited  right  to  the  water  of  Emory's 
well  passed  to  the  plaintiff  by  the  defendants* 
deed. 

No  exception  was  therein  made  of  any  light 
previously  conveyed.  Both  the  pipe  and  tbe 
right  to  the  water  belong  to  the  plaintiff,  and 
.any  right  to  Interfere  with  either,  or  to  diminish 
tbe  flow  of  water,  is  an  incumbrance. 

Ad  easement  to  go  upon  land,  and  take  and 
conduct  water  therefrom,  it  a  breach  of  the 
covenant  in  a  deed  against  incumbrances. 

Harlm  V.  Thomae,  15  Pick.  69. 

Such  a  covenant  is  broken^s  soon  as  the  deed 
is  made,  and  a  right  of  action  immediately  ac- 
crues to  tbe  grantee  in  the  deed. 

Clark  V.  Stem,  8  Met.  890;  Wetberiee  v.  Ben- 
nett, 2  Allen,  428. 

llie  covenant  uainst  incumbrances  is  broken 
if  a  third  person  has,  at  the  time  of  the  conv^- 
ance,  a  right  to  or  interest  in  the  land  granted. 

I^un-  V.  Andrew,  6  Allen,  420. 

Mr.  Austin  De  Wolf,  for  defendants: 

The  "privilege"  which  Brooks  acquired  from 
Emory  in  1880  is  an  easement,  and  so  are  the 
several  alleged  incupibTanceB,  If  such  incum- 
brances exist. 

Bi^  V.  Parker,  8  Cush.  145;  Goodrich  v. 
BuTbank,  12  Allen,  461. 

These  alleged  rights  being  interests  in  land, 
could  only  be  acquired  grant. 

Washb.  Eosem.  37. 

These  grants  may  be  evidenced  by  prescript 
Uon  or  by  the  production  of  existing  deeds. 
Washb.  Easem.  82. 

Brooks  be^n  using  water  in  1887,  and  died 
in  1888,  leaving  a  widow  and  two  minor  chil- 
dren, in  whom  (said  children)  bis  real  estate 
vested  until  April,  1852.  This  period,  from 
1838  to  1863,  when  one  or  both  of  these  chil- 
dren were  minors,  cannot  be  included  in  Ihe 
twenty  years  neccaaary  to  acqqire  a  title  by  pre- 
scription. No  title  by  prescription  could  be 
acquired  before  1871. 

Melvinv.WIHting,  18  Pick.  184. 

Pomeroy  acquired  title  to  the  "Pomeroy  lot" 
from  Carpenter,  who  was  then,  and  bad  been 
for  more  than  a  year,  the  owner  of  the  "John- 
son lot."  This  unity  of  title  in  tbe  Johnson  lot 
and  in  the  Pomeroy  lot  operated  as  a  mer^^r,  ' 
and  no  rights  by  prescription  could  be  acquired 
by  Mrs.  Pomerov  until  the  expiration  of  twen- 
ty years  after  1866.  The  Clarks  began  to  draw 
water  in  1862.  Twcn^  years  had  not  elapsed 
since  they  began  to  use  toe  aqueduct  before  tho 
land  was  conveyed  by  tbe  defendants  to  the 
plaintiff.  They  therefore  bad  not  acquired  any 
rights  by  prescription  in  tbe  ''Johnson  tot"  at 
the  time  tbe  plaintiff  took  h«r  title. 

Flint  began  to  take  water  in  1860.  He  was 
the  owner  of  the  "Flint  lot"  and  of  tbe  "Wil- 
liams lot."  He  sold  and  conveyed  the  Williams 
lot  by  deed  of  warranty  in  April,  1864.  The 
titie  thus  conveyed  by  Flint  passed  by  mesne 
conveyances  to  the  defendants.  Flint  is 
estopped  from  asserting  a  claim  to  an  easement 
in  tbe  Williams  lot. 

Car^  V.  WiUi$,  7  Allen,  864. 

If  he  can  claim  no  easement  in^ne  part 
of.  the  Brooks  lot,  it  Is  di^^^^|©©We 
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can  claim  one  in  the  otlier  part,  vlien  the  ex- 
tiDguishment  of  tbe  part  wbicb.  is  id  tbe  Wil- 
liams lot  extiDguisbes  tbat  part  wbicb  is  in  tbe 
Johnson  lot 

CMvfn  T.  Burnet,  17  Wend.  SM;  Wasbb. 
Eesem.  153,  690. 

The  use  of  water  by  Clark  and  by  Flint  was 
not  accompanied  by  any  assertion  of  the  claim 
of  n  legal  right  so  to  draw  and  use  water,  and 
no  right  by  prescription  couid  be  acquired. 

Wasbb.  Easem.  150,  164. 

If  the  parties  acquired  title  by  deed,  it  must 
have  been  either  by  express  or  by  an  implied 
grant.  There  is  no  express  grant;  no  grant  by 
Implication  can  be  claimed  in  the  absence  of 
all  grant.  Pomeroy  is  the  only  party  tbat  can 
claim  title  by  an  implied  grant. 

The  easement  granted  by  Emory  to  Brooks  in 
1830  was  appurtenant  to  the  Brooks  homestead, 
and  could  not  be  separated  by  Brooka  from 
tbat  estate. 

Etana  v.  DaTia.m.  l.90^\  Smith  v.  Pcfrter, 
10  Gray,  66;  DennUv.  Wilaon,  107  Mass.  592; 
Ilanktyv.  Clark.  llOMass.  365;  Washb.  Easem. 
45.  101. 

The  deed  from  Brooks  to  French  and  Town 
was  never  recorded.  It  does  not  appear  that 
tbe  subsequent  owners  of  tbe  plaintiff's  lot  ever 
knew  or  luid  notice  of  that  indenture. 

A  purchaser  of  land  bas  aright  to  rely  upon 
the  information  furnished  him  by  the  registry 
of  deeds,  and  in  the  absence  of  notice  to  tbe 
contrary  he  is  justified  in  taking  tbat  informa- 
tion as  true,  and  acting  upon  it  accordingly. 

Earle  v.  Fitke.  108  Mass.  493. 

Nothing  is  conveyed  as  an  appurtenance 
which  tbe  grantor  does  not  then  own. 

PhiUniek  v.  Euing,  97  Mass.  183;  WelU  v. 
Day,  124  Mass.  88. 

The  power  of  attorney  authorized  the  agent 
to  give  a  warranty  deed  only  of  tbe  right  and 
ioterest  of  tbe  principals  in  the  estate  to  be  sold. 
Tbe  defendants  are  not  liable  upon  tbe  general 
covenants  of  warranty  contained  in  tbe  deed  to 
plaintiff. 

Alien  T.  mton,  80  Pick.  43S»iHoxie  t.  Fin- 
ney, 16  Gray,  882;  F^rtt  Nat.  Bankv.  Momo- 
ehutemL.  db  T.  Co.  138  Mass.  830. . 

W.  Allen*  J.,  delivered  tbe  opinion  of  the 

court: 

Tbis  is  an  action  on  tbe  covenant  againsl  In- 
cumbrances in  a  deed  of  land  from  tbe  defend- 
ants to  tbe  plaintiff.  The  declaration  alleges  a 
right  in  eacn  of  the  owners  of  four  dwelling- 
houses  to  take  and  carry  water  to  his  bouse  from 
and  through  the  land  by  means  of  pipes,  aud 
to  enter  upon  the  land  to  repair  tbe  pipes. 
When  the  deed  was  given  an  aqueduct  or  pipe 
led  from  a  well  or  spnug  in  other  land,  through 
what  was  called  tbe  Williams  lot,  to  tbe  land 
conveyed  to  tbe  plaintiff,  and  through  and  be- 
yond tbat,  through  tbe  Flint  lot  and  the  Clark 
iot,to  tbe  dwelling-house  upon  tbe  Fomerov  lot, 
and  supplied  water  from  tbe  spring  to  the  dwell- 
Ing-liouse  upon  each  of  tbe  lots.  Tbe  plaintiff 
claims  tbat  the  owners  of  tbe  Flint,  Clark,  and 
Pomeroy  lots  have  severally  a  right  to  maintain 
a  pipe  on  tbe  plaintiff's  land,  and  by  it  to  take 
water  from  tbe  plaintiff's  pipe.  If  tbis  right 
existed  as  to  any  of  the  lots,  there  was  a  breach 
of  the  covenant  against  incumbrances. 

The  rigfat  of  the  owner  of  the  Williams  lot 
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was  to  take  water  from  tbe  aqueduct  OB.tui 
own  land,  t^fore  it  reached  the  plaintiff's  bai 
There  was  no  right  to  enter  upon  tbeplatmiff'i 
land,  or  to  take  water  from  it.  fliis  li^ 
which  pertained  to  tbe  WiUiaiu  lot  could  bm 
be  or  work  a  breach  of  any  covenant  in  Ibe  pbiit- 
tiff's  deed,  unless  tbat  deed  purported  locoavej 
to  tbe  plfuntiff  a  right  in  the  aqueduct  or  the 
water  Inconsistent  with  tbe  right  apporteiiatft 
to  tbe  Williams  lot.  Tbis  rigfit  bad  ben  ex- 
ercised as  appurtenant  to  tbat  lot  since  IMS, 
and  was  so  used  at  the  time  of  the  deed  to  tbe 
plaintiff  in  1880.  Of  course  the  right  to  lake 
tbe  same  water  could  not  pass  as  appartemnt 
to  tbe  plaintiff's  land,  and  tbe  fact  that  it  did 
not  passcould  not  be  a  breach  of  any  covenaat  in 
the  deed  to  the  plaiutiff .  But  tbis  is  not  all;  is 
1871  Q&ge  owned  both  tbe  plaintiff's  lot  sad 
tbe  Williams  lot,  and  convOTed  the  WiUisms 
lot  to  tbe  present  owner,  with  Uie  ri|^t  of  draw- 
ing water  from  tbe  aqueduct,  and  "resemdtlie 
pnVil^^  of  conveying  water  across  ibe  soadi- 
west  comer  of  the  premises,  as  now  cooveywL" 
Tbe  conveyance  from  tbe  heirs  of  Gage  to  tbe 
plaintiff  "includes tbe  same  privil^e of dnw- 
ing  wate^nd  conveying  the  same  throu^  land 
of  said  Williams,  as  enjoyed  by  said  Levi  Gsfc 
in  his  lifetime,"  thus  necessarily  exclndin; 
from  the  grant  the  ri^t  appnrteaant  to  tbe 
Williams  ToU 

In  1880  Brooks,  under  whom  tbe  plaialiff 
claims,  bought  of  Emory  tbe  rigbt  of  canyinf 
water  from  a  well  on  Emory's  land,  by  logsor 

fiipes.  through  Emory's  land  to  Brooks's  hooae. 
n  1837  Brooks,  by  an  instrument  under  aesl 
but  never  recorded,  granted  to  French  tod 
Town,  their  belrs  and  assigns,  the  [viril^ 
of  drawing  and  conveying  water  in  pipei  or 
logs  from  Brooks's  aqueduct  "(situated  uader 
bis  horse-sbed)  to  tbe  dwelling-bouse  and  bun 
of  Richard  French,  or  to  any  other  penon  or 
place."  Tbis  was  the  aqueduct  which  Brooki 
was  using  under  bis  grant  from  Enif>fT 
French  and  Town  then  owned  tbe  Clark  tad 
Pomen^  lots,  and  Immediately  after  tbe  gnitf 
to  them  tbe  pipe  was  extended  to  tbe  Poineroj 
lot  and  water  has  Sowed  in  it  to  the  dwelling- 
house  upon  tbat  lot  ever  since.  The  pipe  crotKd 
the  highway  from  Brooks's  land,  and  throogh 
tbe  Livermore  lot,  the  Flint  lot,  and  tbe  CIsn 
lot  to  the  Pomeroy  lot.  Water  was  subet- 
quenUy  taken  from  the  pipe  on  the  Flint  lotaad 
me  Clark  lot  to  supply  dwelling-houses  opoa 
those  lots.  The  question  is  whether  theownn 
of  either  of  tbesehouses  bad  a  right,  as  againtf 
the  plaintiff  when  she  bad  taken  her  deed,  to 
mtuntain  a  pipe  on  the  plaintifTs  land,  or  to 
have  water  flow  through  it,  so  as  to  romUtnie 
an  easemeut  in  the  land,  and  an  incumbnnct 
upon  tbe  title  to  it.  No  such  right  conkl  eiift 
1^  reason  of  the  grant  from  Brooka  lo  TitaA 
and  Town,  as  that  was  not  recorded;  and  (beiv 
is  no  evidence  that  the  plaintiff,  or  othm 
through  whom  her  title  is  derived  from  Brooke 
had  notice  of  it.  As  to  the  Flint  lot,  no  daim 
is  made  under  French  and  Town. 

Plaintiff  claims  that  rights  had  been  acqoiml 
by  adverse  user.  The  deed  to  tbe  i^atatifl  i* 
dated  December  28,  and  acknowfedged  De- 
cember 81,  1880.  The  covenant  agawst  is- 
cumbiances  must  have  been  broken,  if  at  all, 
when  the  deed  was  delivered.  Unksa  Am 
was  an  ^'i'^^^m^m^^ 
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incambrance.  Asto  the  Clark  and  FliDt  lots, 
it  does  not  appear  that  there  vas  twenty  yeara' 
we  of  the  water  before  the  deed  to  the  piaiDtiff. 
It  was  first  drawn  and  used  on  the  Clark  lot  in 
1883.  Id  regard  to  the  Flint  lot,  it  is  said  that 
Titer  was  first  drawn  from  th^  pipe  in  1880, 
and  it  has  continued  to  be  drawn  and  used 
since.  If  it  can  be  assumed  that  the  water  was 
first  drawn  from  the  pipe  twenty  years  before 
the  delivery  of  the  deed,  it  does  not  appear  that 
there  was  an  adverse  user  of  it  for  twenty  years. 

If  drawioff  and  using  the  water  with  the 
knowledge  of  the  owners  of  the  Brooks  lot, 
and  without  asking  or  receiving  their  consent, 
and  without  any  assertion  of  a  claim  of  right, 
would  show  adverse  user,  it  is  not  stated,  and 
it  cannot  be  inferred  from  the  facts  stated, 
Ibat  Buch  use  was  continued  for  twenty  years 
before  the  delivety  of  thedeed.  Tfaeractsare 
Dolrafflcientto  show  an  easement  in  favor  of 
either  of  those  lots  acquired  by  adverse  user. 

In  regard  to  the  Pomeroy  estate,  it  appeared 
ibat  water  had  flowed  to  it  since  1837.  out  in 
18&1  Carpenter,  who  then  owned  the  plaintiff's 
land,  acquired  the  title  to  the  Pomeroy  lot,  and 
continued  the  owner  of  both  estates  until  he 
conveyed  to  Pomraoy.  If  an  easement  in  the 
plainiilfs  land  had  been  acquired,  it  would 
have  been  extinguished  by  the  union  of  the  fee 
of  both  estates  In  him.  Carpenter,  while  the 
owner  of  both  estates,  conveyed  the  dominant 
estate  to  Pomeroy  by  a  deed  m  which  no  men- 
tion is  made  of  the  water  or  pipe;  and  the  ques- 
tkjo  Is  vrlietber  an  easement  in  the  plaintiff's 
land  passed  tvr  implied  gnat  In  the  deed  from 
Carpenter  to  Pomeroy.   The  eaaeinent  claimed 

the  right  to  maintain  a  pipe  upon  the  plain- 
tiff's land,  and  there  to  connect  with  the 
plaintiff's  pipe,  and  to  draw  from  it  water  which 
flows  to  it  from  the  Emory  weil.  At  the  time 
of  the  deed.  Carpenter  was  the  absolute  owner 
of  both  estates,  and  bad  all  the  rights  to  water 
the  Emory  wdl  which  appertained  to 
«ther  estate.  When  he  became  the  owner  of 
ibe  Pomeroy  estate,  it  had  been  for  more  than 
iweoty  years  supplied  with  water  from  the 
Emory  well,  through  pipes  which  it  had  main- 
tatnedupon  the  plaintiErs  land,  then  owned  by 
Ciroeoter;  and  Carpenter  continued  to  supply 
the  boose  with  water  in  the  same  manner  until 
oegold  to  Pomeroy.  At  that  timethe  pipe  ex 
tended  from  the  Pomeroy  house  into  the  plain- 
tifTs  hud,  and  f umisbed  the  supply  of  water 
for  the  bouse.  It  sufficiently  appears  that  the 
eonvejMice  was  made  and  accepted  in  view  of 
tbe  fact  that  the  Pomeroy  bouse  depended  for 
its  supply  of  water  upon  that  which  passed 
throorii  tbe  pipe  upon  tbe  plaintiff's  land,  and 
that  the  maintenance  of  tbe  pipe  upon  that 
nod  was  reasonably  necessary  to  me  enjoyment 
of  the  Pomeroy  estate;  and  a  grant  of  uie  ri^t 
will  be  implied.  Grant  v.  CAa«,  17  Mass.  448; 
Parker  v.  Bennett,  11  Allen,  SUS;  Aihint  v. 
Snriman,  2  Met.  457;  PhilMek  v.  Evaing,  97 
Mass.  138. 

It  is  true  that  the  grant  by  Emory  to  Wil- 
hsmBroo^  was  limited  to  the  right  to  take 
vater  for  tbe  use  of  the  plaintiff's  land;  and 
Aat  the  right  to  take  water  for  the  use  of  tbe 
""roerov  house  was  not  appurtenant  to  the 
plaintiffs  land,  and  Carpenter,  as  owner  of  that 
land,  bad  no  right  to  grant  it;  and  a  grant  of  it 
cannot  be  implied  so  as  to  create  an  easement 
33LUH. 
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in  the  land.  But  tbe  right  to  maintain  pipes 
in  the  land  Is  ^distinct  from  the  right  to  take 
water  from  the  aqueduct  on  tlie  land,  and  is  a 
right  which  Carpenter  could  have ^granted 
without  tbe  right  to  take  the  water.  The  il^t 
to  take  the  water  could  be  derived  only  from 
the  owner  of  the  Emory  land;  tbe  right  to 
maintain  the  pipes  could  be  derived  only  from 
the  owner  of  tbe  plaintiff's  land;  and  a  grant 
of  the  latter  without  a  grant  of  the  former  may 
be  implied.  Carpenter,  as  owner  of  the  Pom- 
eroy lot,  may  have  had  a  right  to  the  water - 
from  the  Emory  well,  by  a  grant  or  prescrip- 
tion, or  he  may  have  been  using  the  water  with- 
out right.  In  any  case  a  grant  of  alt  that  he 
owned,  and  was  capable  of  granting,  in  the 
aqueduct  and  the  water  which  for  thirty  years 
bad  furnished  the  water  sumly  of  the  house 
which  he  sold,  would  be  implied. 

We  think  that  a  grant  of  the  right  to  main- 
tain the  pipe  in  the  plaintiff's  land  was  implied 
in  the  deed  to  Pomeroy.  To  this  extent  there 
was  an  incumbrance  on  the  land  at  the  time  of 
the  deed  to  the  plaintiff. 

The  power  of  attorney  to  Anson  Qage,  un- 
der which  the  deed  from  tbe  defendants  in  the 
action  against  Enapp  and  others  was  executed , 
autbori^d  tbe  covenant  against  incnmbntnces 
In  tbe  deed. 

Exceptions  nutotned. 


James  A.  PICKERl 
t>. 

Charles  N.  HAIR 

Thomas  PHILLIPS  «.  SAME. 

In  an  action  of  tort  against  a  sheriff  to  re- 
cover the  value  of  certain  goods  claimed 
to  belong  to  the  plaintiff,  and  which  had 
been  attiaehed  as  the  property  of  one  P., 
the  defendant  oflered  to  prove,  by  the 
attorney  who  had  issued  theattachment 
writ,  that  the  attorney  for  plaintiff  in 
the  present  action  called  on  the  witness 
on  tne  dav  the  attachment  was  servod, 
and  stated  to  witness  that  P.  had  told 
him  (olaintlff's  attorney)  that  a  certain 
party  other  than  the  present  plaintiff 
was  the  owner  of  the  attatdiea  goods, 
etc.  Held,  that  if  It  be  assumed  that 
such  stateuient  of  plaintiff's  attorney 
amounted  to  an  admission  by  him  of  the 
fact  of  ownership  of  the  property,  and 
that  there  was  evidence  that,  at  the  time, 
be  had  been  retained  for  the  plaintiff 
for  tbe  purpose  of  obtaining  a  discharge 
of  the  attachment,  still  the  evidence 
ofTered  was  laeompeteat*  beeanae  the 
statement  was  not  one  which  an  at- 
torney at  law  is  anthorised  by  Tirtne 
of  his  employment  to  make  on  be- 
half of  his  client;  it  was,  at  moat,  only 
made  to  obtain  a  discbarge  of  the  at- 
tachment before  the  eommencement  of 
the  present  action,  and  was  not  made 
for  the  purpose  of  dispensing  with  any 
rale  of  practice,  or  with  proof  of  any 
fact,  in  the  trial  of  the  action  then 
brought,  or  in  «tio^^  ^hf ch@^^ 
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brought  in  jeferenoe  to  the  attached 
propmy. 

(Worcester — FDed  January  7„18es.) 

ON  defendant's  exceptions.  Overruled. 
These  were  actione  of  tort,  tried  together, 
against  a  deputy  sheriff,  to  recover  the  value  of 
certain  goods  attached  by  him  as  the  property 
of  Rozel  F.  Pickert  and  Hattie  E.  Picfcert,  hte 
wife.  It  appeared  that  in  August,  1888,  a  store 
was  opened  m  Worcester  for  ute  sale  of  ten  and 
coffee.  The  name  in  which  the  business  was 
conducted  was  the  "  Importers  Tea  Company. " 
The  manager  of  this  store  wn3  the  plaintiff 
Phillips.  Rozel  F.  Pickert  and  his  wife  were 
Indebted  to  certain  New  York  merchants,  who 
sued  their  claims,  and  eausM  an  attachment  to 
he  made  by  the  defendant  of  the  stock,  etc.,  of 
the  Importers  Tea  Company,  in  Worcester,  in- 
cluding money  displayed  in  the  show-wiodow 
to  attract  attention,  claiming  that  the  owners 
and  proprietors  of  the  Importers  Tea  Company 
were  said  Pickert  and  wife.  The  plaintiff, 
James  A.  Pickert, claimed  to  be  the  owner  of  the 
attached  property,  except  $160,  and  to  carry  on, 
and  to  be  theperson  doing,  buslnesa  as  the  said 
company.  Thomas  PhilTim  claimed  the  $150 
not  claimed  by  James  A.  Pickert,  which  was 
part  of  some  $450,  in  bills,  taken  from  the  show- 
window. 

Evidence  for  the  plaintiffs  tended  to  show 
that  Rozel  F.  Pickert  had  organized  this  busi- 
ness as  the  agent  of  bis  mother,  and  with  his 
mother's  funds;  In  1879,  had  always  been  the 
general  manager  of  the  stores  of  the  Importers 
Tea  Company,  conducting  and  directing  the 
whole  business  till  the  spring  of  1883,  when  his 
mother  sold  the  business  to  his  brother,  James 
A.  Pickert;  and  that  thereafter  said  II.  F.  Pick- 
ert acted  in  the  same  capacity  for  his  brother, 
who  was  living  in  Dakota  on  a  farm,  and,  as 
such  general  manager  conducting  the  business, 
estabushed  the  Worcester  store. 

Evidence  for  the  defendant  tended  to  show 
that  R.  F,  Pickert  and  his  wife  were  the  real 
owners  of  this  business  and  property,  and  that 
the  sale  to  James  A.  Pickert  was  a  pretended 
transfer  and  was  colorable  only;  and  this  is- 
sue of  true  ownership  was  that  which  went  to 
the  jury. 

It  was  in  evidence  that  the  attachment  took 
place  on  September  6.  1888;  that  R.  F.  Pickert 
came  up  the  same  day  or  evening,  and  went  to 
consult  Mr.  John  R.  Thayer,  as  counsel. 

Defendant  called  Mr.  Henry  Bacon,  of  the 
firm  of  lawyers  who  made  the  writs  on  which 
theattachmentsweremade,  and  who  bad  charge 
of  the  making  of  the  same,  and  offered  hte  testi- 
mony to  show  that,  on  the  same  evening  of  Sep- 
tember 6,  Mr.  Thayer,  who  in  this  case  through- 
out has  been,  since  action  brought,  the  sole 
counsel  for  these  plaintiffs,  came  to  bis  (Ba- 
con's) office,  and  said  to  him  that  R.  F.  Pick- 
ert represented  to  him  that  a  certain  party  in 
New  York,  entirely  other  than  James  A.  iHck- 
ert,  and  not  now  claimed  to  be  the  owner  of 
the  properly  at  all.  was  the  owner  of  the  at- 
tached property:  that  he  had  come  to  state  the 
fact,  because  Inckert  wanted  to  have  hira  (Ba- 
con) write  to  his  clients  in  New  York  this  fact; 
and,  if  they  would  go  to  see  the  owner  in  Ne.w 
York,  they  would  be  satisfied,  and  relinquish 
the  attachment;  which  communicatloD  Mr.  Ba-*^ 
4» 


con  at  once  made  by  letter.  The  name  of  tke 
alleged  owner  in  New  York  was  nven  Mr.  Ba- 
con, but  was  not  mentioned  in  making  offeror 
counsel  for  defendant.  To  the  admissk»  of 
this  testimony  the  plaintiffs  objected,  and  tiw 
court  excluded  the  evidence.  The  verdicts 
were  for  tlie  idaintlffs,  and  dtfendant  allied 
exceptions. 
Mr.  W.  S.  B.  Hf^Una*  tor  defendant: 
Mr.  Thayer  was  the  attorney  of  the  plaintiffs 
when  he  called  on  the  attorney  for  the  defend- 
ant, and  hto  statemenCa  were  ■HmtwriMc  fa  m- 
dence. 

An  attorney's  authority  is  made  out  whse  he 
afterward  becomes  attorney  of  record,  and 
where  there  is  some  other  evidence  to  cconect 
his  subsequent  appearance  with  his  being  the 
chosen  attorney  of  tUe  party  at  the  time  Ik 
made  the  admission  prior  to  the  suit.  Thecssn 
which  held  this  are  autliority  for  the  admlHi- 
bility  of  admlsskuu  by  atlmieys  made  prior 
to  suit. 

Mart/iaU  v.  CKff,  4  Campb.  138;  Wagat^r. 
Wilton,  4  Bam.  &  Ad.  889;  Sherman  v.  Art, 
7  Iowa,  820.  See  GmM/ord  v.  Oramnuir,  3 
Campb.  9. 

Sfr.  John  R.  Tkayer,  for  plaintiffs: 

There  was  no  evidence  to  show  that  R.  F. 
Pickert  had  any  authority  to  act  as  agent  in  anj 
capacity  for  Thomas  Phillips,  to  employ  caan- 
sel  for  him,  or  make  any  statement  to  bind  him. 

If  Mr.  Thuyn  was  counsel  for  anyone,  it  w 
for  R.  F.  Pidcert,  Individually,  and  not  for  J. 
A.  Pickert. 

If  R.  F.  Pickert  undertook  to  engage  Mr 
Thayer  as  counsel  for  J.  A.  Pickert,  ne  es- 
ceeded  his  authority  as  agent. 

J.  A,  Pickert  could  not  be  bound  by  the  dec- 
laration of  R.  F.  Pickertj  as  to  ibe  ownerehipo* 
the  property  engaged  in  the  Importers  Tt» 
Company  busineaa.  It  was  beyond  the  acc^ 
of  his  authority. 

H.  F.  Pickert  cannot  deputize  another  is 
agent  for  J.  A.  Pickert. 

Story,  Ag.  g  13. 

Mr.  Thayer,  even  if  counsel  for  J.  A.  Pickert. 
could  not  bind  bis  client  by  any  stateroeat  or 
conversation  in  his  absence,  exi^it  in  rebtioo 
to  the  progress  and  trial  of  suits. 

1  Greenl.  Ev.  %  188. 

The  admissions  of  attorneys  of  record  hind 
their  clients  in  all  matters  relating  to  the  pro- 
gress and  trial  of  the  cause.  But  admiaaons 
which  are  mere  matters  of  conversation  witbso 
attorney,  though  they  relate  to  the  facts  in  the 
controversy,  cannot  be  received  in  evideocr 
against  his  dient. 

Saunda-s  v.  MeOarthp,  8  Allen.  42. 

Oral  admissions  made  by  an  attorney  out 
of  court,  in  a  conversation  bad  for  the  purp^ 
of  settling  a  suit,  though  rating  to  lacta  ia 
controversy  in  the  suit,  are  not  admisubieai  evi- 
dence against  his  client. 

Murray  v.  Chase,  134  Mass.  92;  Troadwof  v. 
8.  C.  &  St.  P.  R.  Go,  40  Iowa,  526;  Pitrkitu  r. 
Batckahaw,  2  Stark.  289;  Tmng  v.  Wri^  1 
Campb.  140;  FUteh  v.  Lpon,  9  Q.  B.  147;  »«f 
tiaffv.  Wilton.  4  Barn.  &  Ad. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
It  is  contended  that  the  evidence  offoed  <tf 
what  Mr.  Thayer  said  to  Mr.  Bacon  was  eota- 
potent  for  two  purpose«'<l)  to  contradict  Sr. 
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Ti.  F.  Pickert,  wbo  had  tastificd  as  a  witness 
tor  the  ^ainciffs;  and  (2)  as  an  admisBion  made 
lijr  Mr.  Thayer,  as  attoroey  for  the  plaintiffs  in 
tbrir  actioiis,  and  therefore  equivalent  to  an  ad- 
missitm  by  the  plaintUfe  themaelTes. 

As  eridence  to  contradict  the  witness  Pick- 
«rt.  it  was  not  competent,  because  it  was  not 
ksttmony  of  anything  R.  F.  Pickert  said,  but 
testimoDy  of  what  Mr.  Thayersaidtbatbesaid. 
Fot  tbe  same  reason,  if  the  evidence  was  of- 
fered for  tbe  purpose  of  showing  that  R.  F. 
I^ckert,  as  general  manager  of  tae  business, 
made  certain  statements  which  ore  to  be  re- 
raided  as  made  by  him  wlule  acting  for  his 
I»indpals,  within  tbescopeof  bisemployinent, 
and  io  legal  effect  tbe  same  as  if  made  by  his 
priodpals,  the  testimony  was  not  competent  to 
prorp  that  R.  F.  Pickert  ever  made  the  state- 
meou.  It  is  not  necessary  to  determine  wheth- 
er evidence  that  Pickert  made  tbe  statements 
to  Hr.  Tbay^  would  be  competen  t.  On  the  de- 
fendant's theory,  they  were  statements  made  bry 
weagent  of  tbe  plaintiffs  to  another;  and  H  la  at 
leut  doubtful  if  tbey  were  within  the  scope  of 
the  authority  given  to  R.  F.  Pickert.  Itisonly 
00  tbe  ground  that  there  was  evidence  that  Mr. 
Tbayer.  when  he  had  tbe  conversation  with  Mr. 
Bscon.  was  attorney  for  these  plaintiffs,  and 
•dieted  the  alleged  statements  of  Pickert  to  him 
u  his  own,  that  the  ai^rument  of  the  defendant 
upon  the  competency  of  the  admissions  of  an 
Utom^  at  law,  agunst  his  client,  has  any  rel- 
evMcy.  We  think  it  very  doubtfui  whether 
tbe  evidence  offered  can  be  regarded  as  any- 
thing more  than  a  statement  by  Mr.  Tbayerof 
what  R  F.  Pickert  represented  to  him,  and 
wished  to  have  done;  but  if  it  be  assumed  that 
itcMtained  any  admission  or  representation  by 
Vr.  Thayer  oi  the  fact  of  ownenhfp  of  the 
property;  and  if  it  also  be  assumed  that  there 
was  eridence  for  tbe  jury  that,  at  the  time  of 
the  conversation  with  Mr.  Bacon,  Mr.  Thayer 
had  been  retained  as  an  attorney  at  law  for  these 
plaintiffs  for  the  purpose  of  obtaining  a  dis- 
charge of  the  attachment  upon  the  property, — 
Mill  we  think  that  tbe  evidence  was  incompe- 
tent, because  the  statement  was  one  which  an  at- 
lOTwyat  law  is  not  authorized,  by  virlueof  his 
employment,  to  make  on  behaJf  of  his  client. 
The  jnesent  suits  had  not  then  been  brought. 
Tbe  information  which  Mr.  Thayer  said  he  had 
leceired  from  R.  F.  Pickert  was  given  to  Mr, 
fiocon  that  it  might  be  sent  to  Mr.  Bacon's 
clieois  in  New  York,  to  induce  them  to  inves- 
tig^  the  truth  of  tbe  statement,  and,  if  satis- 
fied of  its  truth,  to  discharge  the  attachment. 
Tbe  attachment  was  never  discharged.  The 
admisBion  was  not  made  by  Mr.  Thayer  for  the 
parpose  of  dispensing  with  anv  rule  of  prac- 
tice, or  with  tbe  proof  of  any  fact,  in  the  trial 
of  Uie  action  already  brou^t,  or  in  the  actions 
which  might  be  bron^t,  in  reference  to  the  at 
[idled  property.  It  was  a  oonversation  relat- 
ing to  a  fact  in  controversy,  but  not  an  agree- 
meot  relating  to  the  management  and  trial  of  a 
Miit,  or  an  Emission  intended  to  Influence  the 
procedure  in  the  pending  action , or  in  any  other, 
if  tbe  attachment  was  not  discharged.  Saun- 
denv.  MeCarthif,S  Allen,  42;  Lewitr.  Sumntr 
13  Met.  280;  Ghreenl.  £v.  ^  186;  v.  Lifon, 
SQ.  B.  147;  Wagt/t^v.  WiUm. 4  Bam.  &  Ad. 
38»;  AvoAMiy  v.S,C.db  8t.  P.  R.  40lQwa, 
JfeuMm  r.  Btmiker,  116  Mass.  86;  PdrktM 
-SHasb, 


V.  Mawkshaw,  2  Stark.  230;  Toung  v.  Wright, 
1  Campb.  139;  Watton  v.  Kir^^  8  C.  B.  6(M; 
Doe  r.  HieAardt,  2C.&K.  S16. 
Exceptions  ourruled. 


Charlotte  A.  CLARK 
t. 

Town  of  EASTON. 

1.  Where  a  town,  without  accepting  tbe 
provisions  of  Stat.  1871,  cbap.  158,  or  of 
P^b.  Stat.  chap.  27,  ^  74,  from  year  to 
year  elects  persons  to  tbe  offlee  of  road 
comuiBBioners,^ho  qtialify  and  publie- 
ly  act  under  color  of  such  eteotionr 
such  persons  are  road  oommisatoiieFs 
de  faoto*  the  validity  of  whose  election 
CMinot  be  inquired  into  collaterally. 

2.  Under  the  statate.  the  office  exists  po- 
tentially in  each  town,  capable  of  ue- 
ing  filled.  If  tbe  town  falu  to  SMsoept 
the  Act,  but  elects  persons  to  the  of- 
fice, it  is  an  irregularity  in  tlie  election. 
The  persons,  however,  so  elected,  who 
qualify  and  perform  the  functions  of  tbe 
office,  are  discharging  the  duties  of  a 
trust  defined  by  general  laws,  and  as 
such  are  pabU'o  ofBcera.  for  whose 
acts  tbe  town  is  not  responsible. 

(Bristol — TUed  January  9. 1888.) 

ON  plaintiff's  exceptions.  Oterruled. 
This  is  an  action  of  tort  for  trespass  in  re- 
pairing and  raising  the  grade  of  a  town  way, — 
tbe  plaintiff  alleging  that  the  defendant,  in  re- 
pairing and  rai-ing  tbe  grade  of  said  town  way, 
aeposited  upon  her  close  a  large  quantity  of 
stone,  earth,  and  rubbish,  and  obstructed  a 
watercourse.   Tbe  defense  is  a  general  denial. 

The  plaintiff  introduced  evidence  of  her  title 
to  the  close  at  and  previous  to  the  time  of  the 
alleged  trespass;  of  tbe  laying  out  and  main- 
taining of  the  town  way  in  question,  called 
Centre  Street,  by  tbe  defendant  town;  and  also 
that  in  April,  1483,  the  grade  of  said  street  was 
raised;  and  that,  in  doing  so,  stone,  earth,  and 
rubbish  were  placed  upon  the  plaintiff's  land  ; 
and  that  a  natural  watercourse  across  tbe  plain- 
tiff's land  was  obstructed  and  dammed  up,  and 
the  water  caused  to  flow  hack,  flooding  and  in- 
juring tbe  plaintiff's  land  and  depriving  her  of 
the  use  thereof. 

It  was  admitted  that  tbe  town  bad  never  ac- 
cepted of  tbe  provisions  of  Acts  1871,  chap.  158, 
and  Acts  1878,  chap.  51 . 

It  appeared  that,  down  to  1879,  highway  siur- 
veyors  bad  been  elected  or  appointed,  wbo  Imd 
discharged  tbe  dudes  of  their  offlce. 

At  tbe  annual  town  meeting  in  1870,  it  was 
voted  to  choose  three  road  commissioners  for 
the  ensuing  year  to  superintend  the  repairs  of 
highways  and  town  ways.  In  pursuance 
thereof  three  road  commissioners  were  chosen. 

It  was  voted  that  the  compensation  of  road 
commissioners  be  fixed  at  $S  per  day. 

It  was  voted  tbat  all  roads  authorized  or  or- 
dered to  be  built  shall  he  buHt  under  the  direc- 
tion of  the  road  commissioners. 
From  1879  down  to  «»^i|ff^J>^©l]^ 
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1888,  when  trespass  Is  alleged  to  bave 
been  committed,  three  road  commissioners 
were  annually  elected,  who  had  direction  of 
the  buildlngand  repairof  all  roads  in  the  town, 
and  whose  annual  reports  were  respectively  ac- 
cepted. 

In  the  by-laws  of  the  town,  adopted  at  its 
annual  meetino:  March  6,  1883,  and  approved 
by  tbe  justice  of  the  Superior  Court  for  Bristol 
dounty  at  the  March  Terra,  in  1882.  §  2  reads 
in  part  as  follows;  "Any  person  placing  any 
obstruction  on  any  sidewalk  or  highway  of  tbe 
town  without  a  permit  from  the  selectraen  or 
road  commissioners,  who  shall  not  remove  such 
obstnictioD,  etc  ,  shall  forfeit,"  etc. 

It  was  also  in  evidence  that  the  grading  of 
said  street  and  tbe  depositidg  of  earth,  etc. ,  and 
filling  up  said  watercourse,  were  done  under  the 
direction  of  John  O.  Dean,  acting  by  and  with 
the  consent  and  approval  of  his  aasociates.  so- 
called  road  commiwioners.  It  was  also  in  evi- 
dence, and  not  denied,  that  all  of  the  bills  con- 
tra<;ted  by  these  so-called  road  commissioners 
forthe  repair  and  maintenance  of  town  roads 
and  bridges  since  1879,  including  the  grading 
land  repairing  of  Centre  Street  as  uoreaaui,  were 
approved  by  the  town  and  paid     Its  treasurer. 

In  the  warrant  for  the  annual  town  meeting 
for  1885,  the  selectmen  inserted  the  following 
article: 

Anicle  16.  To  see  what  action  the  lowu  will 
take  iu  relation  to  an  alleged  encroachment  upon 
the  property  of  Charlotte  A.  Clark  in  grading 
and  repairing  Centre  Street. 

At  the  meeting  held  March  5, 1885,  pursuant 
thereto,  the  town  voted  that  the  selectmen  be  in- 
.Btructed  to  remove  from  tbe  land  of  Charlotte 
A.  Clark  tbe  dirt  and  stones  thrown  thereupon 
!n  Uie  grading  and  repairing  of  Centre  Street, 
and  also  any  obstructions  in  the  drain  cro^ng 
saidland.caused  by  such  gradingand  repairing. 
Testimony  showed  that  tbe  selectmen  of  the 
town  neglected  and  refused  to  carry  out  this 
vote  of  the  town. 

Upon  Uie  evidence  tbe  court  ruled,  against  the 
objection  of  the  plaintiff,  that  this  action  could 
not  be  maiotained,  and  directed  a  verdict  for 
the  ttefendant:  and  the  plaintiff  ezcepled. 

Meatra.  L.  C.  Southard  and  D.  F.  Bnck- 
ley,  for  plaintiff: 

It  is  not  in  dispute  that  the  acts  complained 
of  were  done  without  authoriQr,  and  were  there- 
fore tortious. 

It  is  not  in  dispute  that  the  acts  complained 
of  were  done  under  the  direction  of  three  per- 
sons who  were  acting  in  behalf  of  the  town  in 
some  capacity. 

Il  cannot  be  denied  that,  unless  the  acts  com- 
plained of  were  done  by  road  commissioners 
duly  and  legally  elected,  and  acting  as  such, 
the  defendant  town  would  be  liable  for  the  diun- 
ages  suffered  by  the  plaintiff. 

Afayo  V.  Springfidd,  136  Mass.  10;  Deane  v. 
Bandolph,  132  Mass,  475;  Murphy  v,  Loif\eU, 
124  Mass.  564;  Uill  v .  Boston,  122  Mass.  358, 
and  cases  cited;  Ttiayer  v.  Boatwi,  19  Pick. 
618;  Uav)k$  V.  CharUmont,  107  Mass.  414. 

The  plaintiff  contends  that  It  appears,  by  the 
evidence  in  the  case,  that  said  three  persons  were 
not  duly  and  legally  elected  road  commission- 
eiB  at  the  time  they  did  the  acts  complained  of. 

l^e  provisions  of  the  statute  creanug  the  of- 
fice of  road  commiaBloner  are  contdned  in 
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Acts  1871,  chap.  168,  §  2,  and  Acts  1873.  cbspi 
51;  hut  these  statutes  nqulre  that  tbe  towa 
seeking  to  avail  itself  of  these  proviriou 
should  formally  accept  them.  It  appears  br 
the  evidence  that  this  was  never  done. 

It  cannot  be  considered  that  these  Ihrer 
persons  were  road  commissions  de  facto,  »s 
no  such  ofBce  existed. 

They  were  not  elected  as  fairway  surreycfB: 
and  by  virtue  of  the  provisions  of  Pub.  Stat 
chap.  27,g78,the  highway  Burveyora  prenoudjr 
elected  hold  over  imtil  weir  ancceasora  are  le- 

Silly  chosen.  Therefore,  no  vacancy  existed  in 
e  board  of  highway  survcyOTs  at  the  timelliF 
acts  complained  of  were  committed;  and  there 
fore  it  cannot  be  claimed  that  these  Ihieepenooi 
were  highway  surveyors. 

The  evidence  shows  that  these  three  persoon 
were  put  in  charge  of  the  streets  and  highwati 
of  the  town;  and  the  ^nuiing  and  repairing  of 
the  same  were  committed  to  their  charge;  and 
the  work  so  done  by  them,  including  tlK  re- 
pairs on  Centre  Street,  was  accepted  by  tbe 
town.  Therefore  it  follows  that,  inasmucfa  a 
they  were  not  road  commissioners  or  higbwty 
surveyors,  they  were  the  agents  of  tbe  towo; 
at  least,  it  was  a  questioD  of  fact  tat  the 

^he  town  ratified  the  trespaas  complained  of: 
and,  by  allowing  it  to  contanue,  it  became  lia- 
ble for  maintaining  it. 

1  Dill.  Mun.  Corp.  p.  460.  S  463,  and  cas» 
cited;  Arlington  v.  Peiree,  122  Mass.  272;  Jnh 
per  County  v.  Ballon,  103  U.  8.  745  (26  I*  ed, 
422);  Ilildreth  v.  Lowell,  11  Gray,  849;  Tftuwr 
V.  Awton,  19  Pick.  518. 

That  a  town  would  be  liable  for  the  nes^i- 
gent  maintenance,  or  repair  of  its  drains,  or 
culverts,  does  not  appear  to  need  arguroent. 

Among  the  powers  conferred  upon  tiie  nnd 
commissioners  by  tbe  statutes  are  msttera  con- 
cerning streets,  ways,  bridges,  sewers,  aad 
drains;  and  they  are  exdudTdygfven  the  pow- 
ers and  liabilities  of  selectmen  as  well  as  tboae 
of  hil^hw^y  sarveyors. 

It  has  been  hem  that  selectmen,  wtaOe  ezer- 
cising  these  powers,  were  agents  of  Uie  town ;  and 
we  submit  Uiat  there  is  no  reason  why  a  road 
commissioner,  while  exercising  Uie  same  pow- 
ers, should  not  he  considered  also  tbe  agett  of 
the  town. 

Higginton  v.  NaAarU,  11  Allen,  584;  VUtrv. 
Phill^n.  10  Met  108. 

Mr.  H.  j.  Fuller,  for  defendant: 

In  1888,  without  any  vote  or  special  author- 
ity from  the  defendant  town,  the  road  com- 
missioners raised  the  grade  of  Centre  Street. » 
public  highway  in  said  town,  and,  insodoine. 
committed  tbe  alleged  trespasses  upon  the 
plaintiff's  land. 

The  road  commissioners  were  public  officm 
elected  by  the  town  in  obedience  to  statute  n- 

Suirements;  and  if,  in  the  performance  of  their 
uties  as  such  public  ofBcoa,  they  conunitl«d 
trespasses  upon  the  plaintiff's  p'remises,  tbf 
town  is  not  liable. 

Perley  v.  Georgetown,  1  Gray,  464;  Bigdot's. 
Randolph.  14  Gray,  541;  Ht^ffbrdv.  Aem  BH- 
ford,  17  Gray.  297;  Waleott  v.  BummfKaU.  1 
Allen,  101;  B««n'<Av.  LowtU,  Id.  172;  ftiwy 
V.  Ix>weU,  98  Mass.  570;  FUhar  v.  Bo&tn.  104 
Masa  87;  HaakeU  v.  New  Bedford,  106  Mat?. 
206;  Dunbar     Bo^onTiyilik^^^  Btt  v. 
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Betton,  123  Mass.  844;  MeCarthyr.  Botton,  185 

The  town  is  onl^  Ualtle  for  the  acts  of  Its 
igents  over  whom  it  has  control  and  direction. 

SuOivaav.  llolyoke,  185  Mass.  278;  WaWron 
T.  Oiter/tiU,  8  New  Eng.  Rep.  638, 148  Mass. 
583. 

The  persons  by  whom,  and  under  whose 
direction.^  the  trespasses  upon  the  plaintiff's 
premises  were  committed,  were  the  road  com- 
misrioiiers  defacto,  if  not  dejure,  acting  under 
color  of  an  etection  by  the  town;  and  their  title 
to  the  office  cannot  be  questioned  or  disputed 
Id  this  collateral  proceeding. 

EaioU  V.  Willit,  1  Allen,  461;  Foieter  v.  Bebee, 
9  >IaaB.  231;  Bueknam  v.  Ruggle*,  15  Moss. 
108;  Doty  v.  Gorham,  5  Pick.  487;  Coolidge 
r.  Brigbam,  1  Allen,  888;  Fitehbxirg  R  Co.  v. 
Grand  Junction  R.  dk  D.  Go.  Id.  55§:  Sudbury 
T.  Heard.  108  Mass.  548;  PeUrsilea  v.  Stone,  119 
Ma.^.  485;  State  v.  Carroll,  38  Conn.  449; 
Lme/i  V.  Ptopit,  86  AJb.  L.  J.  194,  10  West. 
Rro.  617. 

Ttie  town  had  no  authority,  by  vote,  to 
order  the  road  commtssionem  to  commit  tres- 
puses  upon  the  plaintiff's  land,  and  deposit 
thereon  "stone,  earth,  and  rubbish;"  and  if  the 
commisrioners  had  done  so  in  pursuance  of  any 
such  vote,  the  town  would  not  be  liable. 

Caainaghv.  Boeton.  139  Mass.  436;  5pn'nj  v. 
Hyde  Park,  187  Mass.  554;  Cuthing  t.  Bedford, 
m  Masa.  586:  Lemon  v.  A'ewton,  184  Mass. 
47«. 

The  liabilitr,  if  any,  rests  upon  the  individ- 
uals who  perform  these  acts. 

CamnagA  t.  Brafon,  mi/pra;  Brigham  T,  Ed- 
mandM,  7  Gray,  8S9. 

A  fortiori  the  town  could  not  adopt  and  rat- 
ify such  illegal  acts. 

The  town  had  no  authority  to  vote  "that 
tbe  selectmen  be  instructed  to  take,  in  the 
muner  by  law  provided,  so  much  of  said  land 
IS  may  be  neceasary  for  the  proper  construction 
of  aid  street. 

Kem  T.  atOmm,  5  Pick.  493;  Harrington  t. 
BarHngtou.  1  Met  404. 

X(M>ioai,  CA.  J.,  delivered  the  opinion  of 

the  court: 

This  is  an  action  of  tort  for  a  trespass  upon 
tbe  plaintiff's  land.  The  trespass  consisted  in 
entering  upon  the  land  and  depositing  thereon 
atone,  earth,  and  rubbtsh,  thereby  obstructing  a 
watercourse.  The  acts  of  trespass  were  com- 
miUed  by  three  persons,  acting  .as  road  com- 
minioDeTS.  in  repairing  a  town  way. 

It  is  too  well  settled  to  need  extended  dis- 
coaaion  that  officers,  likesurverofs  of  highways 
tod  road  comraissioDers,  although  they  are 
elected  and  paid  by  tbe  town,  are  public  of- 
ficeis;  and  not  agents  or  servants  of  the  town; 
and  that  tbe  town  is  not  responsible  for  their 
acta  in  tbe  performance  of  their  public  duties. 
Bllioav.  WiUii,  1  Allen,  463;  Barnef/v.  Lowell, 
88  Mass.  570;  Sudlmry  v.  Hmrd,  108  Mass.  548; 
BaAOl  7.  A'm  Bedford.  108  Mass.  208;  Guglitng 
T.  Bedford,  125 Mass.  536;  McCari/iyv.  Baiton, 
196  Suae.  197.  A  majority  of  the  court  Is  of 
tbe  (fiinion  that  this  principle  applies*  In  tlte 
ctseatbar.  because  tbe  persons  who  committed 
tbetreqiaBS,  were  acting  as  public  oflicers,  and 
voe  road  commissioners  de  facto  if  not  dejure. 

At  tbe  annnal  meeting  in  March,  1888,  the 
8Mu& 
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town  elected  three  persons  as  road  commission- 
ers, being  the  same  persons  who  did  the  acts  of 
trespass  complained  of.  In  the  ypar  1879  tbe 
town  voted  "to  choose  three  road  commission- 
ers for  the  ensuing  year  to  superintend  the  re- 
pairs of  highways  and  town  ways;"  and  alsO' 
voted  "that  all  roads  authorized  or  ordered  to 
be  built  shall  be  built  under  the  direction  of 
the  road  commissioners."  In  that  year,  aud  la 
every  year  up  to  and  including  the  year  1888, 
the  town  elected  three  road  commissioners 
with  the  same  powers  and  duUes.  It  appeared 
in  the  trial  of  the  case  at  bar  tba^  the  town  bad 
never  voted  to  accept  the  provisioos  of  Stat. 
1871,  chap.  1&8.  or  of  the  Public  Statutes  re- 
lating to  road  commisaicHier&, — Pub.  Stat, 
chap.  37,  %  74. 

Perhaps  it  might  be  held  in  a  proceeding 
directly  against  the  persons  chosen,  to  test  their 
title  to  ofuce,  that,  by  reason  of  the  irregulari- 
ties in  the  action  of"  the  town,  they  were  not 
legally  elected  as  road,  commissioners,  with  all 
the  powers  and  duties  appertaining  to  that  of- 
fice. But  it  Is  a  serious  cjuestion  whether,  so 
far  as  the  duties  of  repairing  highways  and 
town  ways  are  concerned,  road  commtssiooers 
thus  elected  would  not  be  regarded  as  high- 
way surveyors.  The  law  requires  that  a  town 
shall,  at  the  annual  meetini;.  elect  "one  or  more 
surveyors  of  highways."  Pub.  Stat,  chap,  27, 
§  78.  Suppose  a  town  should  elect  one  person 
as  road  superintendent  to  repair  the  highways. 
There  would  be  strong  grounds  for  holding 
that  such  person  was  a  surveyor  of  highways, 
though  culed  by  a  different  name.  But,  how- 
ever this  may  be,  we  think  that,  for  the  pur- 
pose of  this  case,  tlie  ptersons  elected  by  the 
town  must  be  treated  as  road  commissfonera 
de  facto,  and  that  tbe  plaintiff  cannot  in  this 
suit  collaterally  inquire  into  the  validity  and 
regularity  of  their  election.  They  were  elected 
by  tbe  town  as  road  commissioners,  ami  ac- 
cepted; were  qualilled,  and  publicly  acted  as 
such.  They  were  thus  In  the  podtlon  of  per- 
sons who  were  holding  and  publicly  exercising 
the  functions  of  an  offlce  known  to  our  laws, 
by  virtue  of  an  election  by  the  town  which  was 
prima  facie  valid.  In  Fitchbtirg  R.  Co.  v. 
Grand  Junction  R.  D.  Co.  1  Allen,  562,  it  is 
said  in  the  opinion  that  the  deSnition  of  an  of- 
ficer de  facto  is  "one  who  comes  in  by  the  forms 
of  law,  and  acts  undera  commlasloD  or  dection 
apparently  valid,  but,  in  cooseqtience  of  some 
illegality  in  capacity  or  want  of  qualification  is 
incapable  of  lawfully  holding  the  office."  The 
case  at  bar  falls  within  this  definition.  But  in 
a  later  case  It  was  held  that  this  definition  was 
loo  narrow,  and  that  a  man  who  has  been  a 
constable  and  continued  to  perform  the  func- 
tions of  the  offlce  after  his  commission  had  ex- 
pired, publicly  holding  himself  out  as  a  con- 
stable, was  an  officer  de  facto,  whose  acts  in 
serving  process  could  not  be  collaterally  called 
1  in  question:  the  court  adopting  in  substance 
the  broader  definition  of  an  officer  de  facto 
given  by  iorrf  EUenborough  in  Rrx  v.  Bedford 
Level  Corp.  6  Bast,  856,  as  being  "one  who  has 
the  reputation  of  being  the  officer  he  assumes 
to  be,  and  yet  is  not  a  good  officer  in  point  of 
law."   PettTtilea  v.  Stone,  119  Mass.  465. 

It  is  urged  by  the  plaintiff  that  the  doctrine 
as  to  officers  de  fa^  cannot  apply  in  this  case, 
because  there  is  no  such  officer  as  ^^^^^^ 
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commissioDer  in  EastoD.  The  argument  is  ttiat 
there  cannot  be  an  officer  ds/aefo  unless  there 
is  a  Ic^l  office  of  vbicfa  he  performs  the  func- 
tions. The  arKument  is  plausible,  rather  than 
sound.  A  public  office  is  a  trust  or  charge 
created  and  defined  by  the  public  authority. 
The  statute  of  1871,  re-enacted  in  the  Public 
Statutes  operating  throughout  the  State,created 
the  office  of  road  commissioner,  and  defined 
its  powers  and  duties.  Stat.  1871,  chap.  164 
<Pub.  Stat.  chap.  27,  74  ei  aeg.)  Under  the  stat- 
ute the  right  inheres  in  each  town  to  elect  its 
citizens  to  fill  the  office.  The  office  potentially 
exists  in  each  town,  capable  of  being  filled  in  a 
..certain  manner.  As  a  t>reliminary  to  a  legal 
election,  the  town  must  flrsl  accept  the  Act. 
If  it  fails  to  do  this,  it  is  an  illegality  or  irreg- 
ularity in  the  elecdon;  but  the  persons  who 
qualify,and  perform  the  functions  of  the  office, 
arc  in  ttie  position  of  persons  who  are  publicly 
discharging  the  duties  of  a  charge  or  trust  cre- 
ated anddefined  by  the  general  taws.  The  vote 
of  the  town  accepting  the  Act  does  not  create 
the  office.  That  exists  by  virtue  of  the  gen- 
eral law,  and  the  vote  merely  puts  the  town  in 
a  position  in  wliich  it  can  legally  fill  the  office 
1^  an  election.  The  question  whether  there 
can  be  a  (fe  faeto  officer  wh^n  there  is  not  a  de 
Jure  office  has  been  the  subjectof  much  discus- 
sion and  of  confiicting  decisions.  We  ure  in- 
clined to  the  opinion  that  there  cannot  be  such 
a  defofto  officer.  But  it  is  not  necessary  to 
discuss  this  question.  There  is  no  doubt  'that 
there  may  be  dejure  road  commissioners  in 
Easton;  and  the  action  of  the  town  in  the  elec- 
tion of  such  officers  is  not  legislative,  but  ad- 
ministrative, in  its  character.  As  we  have  said, 
it  does  not  create  the  office,  but  fills  it.  In  the 
case  before  tis,  the  town,  year  after  year,  for 
several  years,  elected  road  commissioners. 
The  persons  elected  went  on  publicly  perform- 
ing the  duties  prescribed  by  the  statute,  and 
acting  as  a  board  of  road  commissionera  under 
the  sanction  of  the  statute  creating  that  office. 
All  Ibe  condderations  of  public  policy,  upon 
which  the  doctrine  as  to  officers  de  facto  is 
founded,  apply  in  this  case  as  strongly  ae  in 
any  case  where  there  is  illegality  in  the  election 
of  offlcera  We  are  therefore  of  opinion  that 
the  persons  elected  as  road  commissioners  in 
the  defendant  town  in  the  year  1888  were  road 
commissionera  defacto.&ud  vere  public  officers, 
for  whose  acta  the  town  is  not  responsible 
Ezcejkiona  oeerruled. 


John  CULLEN 
e. 

Catharine  CARET. 

Plaintiff,  by  agreement  with  defendant's 
testator,  permitted  him  to  acquire  title 
and  posBession  to  plaintifTs  property 
by  means  of  execution  and  foreelosnre 
sales;  agreeing  with  testator  that  he 
should  hold  the  property,  and  apply 
the  rents  thereof  in  payment  of  all 
his  elfclnis  against  plaintiff,  and  there- 
npon  shoula  convey  the  property  to 

EuUntift.   Shortly  before  teistator  died, 
e  admitted,  in  presence  of  defendant, 
that  he  had  been  fblljr  paid  out  of  the 


rents.  Thereupon  plaintiff  demanded 
conTeyanoe  of  we  property.  Testatcr 
devised  all  his  real  estate  to  defend- 
ant, who  claimed  the  property  in  ques- 
tion under  the  will.  The  transactifHi  b*- 
ing  free  from  evidence  of  ftfuid.  equity 
wUI  treat  it  as  a  mortcas**  anddeerei 
conveyance. 

i^aei  Filed  January  8, 1S88.) 

ON  defendant's  appeal.    Decree  affirmed. 
This  was  a  bill  in  equity  lirougfat  to  m 
deem  certain  real  estate,  held  under  a  deed 
absolute,  but  which  was  alleged  to  be  in  Ihe 
nature  of  a  mortgage. 

The  case  was  referred  to  a  niecial  master, 
who  found  that,  in  the  year  1869.  I^tiickFini 
conveyed  to  pluntifl  a  certain  parcel  of  hod 
subject  to  a  mortgage  to  Uie  Enex  CompsDj, 
dated  November  27,  1667,  on  which  there  mi 
due,  at  the  time  of  the  conveyance,  the  smnof 
about  $558;  that  there  was  then  no  building  os 
the  land,  and  that  the  consideration  paid  for 
the  deed  of  the  equity  of  said  mortgage,  hf 
plaintiff,  was  $850;  that  soon  after  the  con- 
veyance plaintiff  proceeded  to  erect  on  the 
land  a  large  tenement  bouse;  that  Lswresoe 
Carey,  the  husband  of  the  defendant,  was  a 
carpenter,  and  orally  agreed  to  assist  in  build- 
ing a  house  for  plamtiff  on  the  land,  and  to 
purchase  lumber  therefor  in  Maine,  and  pay 
for  it  and  the  other  materials  and  labor  onl  of 
the  money  which  he  then  owed  to  the  plaintiff, 
amounting  in  all  to  about  $},350;  that  puran- 
ant  to  said  agreement  Carey  purchased  lumber 
in  Maine,  whi(^  was  put  into  the  bouse;  Ik 
also  purchased  other  lumber  elsewhere  for  tbe 
house,  and  bought  and  paid  for  all  the  lumber 
which  went  into  the  bouse,  and  all  tbe  citba 
materials  except  sand;  that  plaintiff  built  the 
cellar  and  paid  for  tbe  sand  which  was  osed  is 
thebullding,  and  also  hauled  all  matetiabforibe 
building,  with  bis  team;  that  tbe  whole  coil  <tf 
the  building,  above  tbe  cellar,  was  $2.50S,  in- 
cluding the  said  coat  of  hauling;  that  there  wm 
an  oral  agreement  between  the  plaintiff  and 
Carey  that  the  amount  due  tbe  luaintiff  fma 
Carey  should  be  applied  in  payment  of  tbe  com 
of  the  building,  and  that,  when  Ihe  boildiBg 
was  completed,  tbe  amount  due  Carey  from 
plaintiff,  after  deducting  tbe  amount  due  from 
Carey,  was  $1,106;  and  that  the  whole  vahie  of 
tbe  property  at  that  time,  above  the  said  mort- 
gage, was  $8,300. 

Also  that  on,  or  a  short  time  prior  to.  Jone  1, 
1870,  it  was  orally  agreed  between  Carey  and 
plaintiff  that  plaintiff  should  make  and  de- 
liver to  Carey  a  note  of  $4,000,  of  whicb  the 
following  is  a  copy: 

Lawienoe,  Jnne  1,  Itn. 
On  demuid  after  date  I  promise  to  p*y 
Lawrence  Carey,  or  order,  fl,O00,  with  Inteicst 

annually,  for  vilaa  tecdved. 

Witness,  A.  C.  Chadwick.      John  X  CuDea. 

—that  Carey  should  bring  a  salt  against  pbla- 
tifl  on  tbe  note,  on  which  suit  plaintiff  mtM 
be  defaulted:  that  judgment  should  tbemqwB 
be  entered  for  Carey,  who  riiould  take  oat  as 
execution  Uiereon,  and  cause  tbe  same  to  be 
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be  9(ddoo  said  execution;  that  said  Carey  should 
bid  in  the  aaoie,  and  bold  it  in  his  name,  but 
as  security  for  the  balaoce  of  tbe  amount  due 
bim  from  tbe  plaintiff  in  this  suit,  after  com- 
detinff  the  house  as  aforesaid;  and  that,  after 
be  hod  received  sufficient  rents  to  said  bal- 
aace  and  all  expenses  of  ke epiag  said  property 
in  repur,  the  amount  of  the  mortgage  on  said 
property,  interest  on  money  advanced  by  said 
Carey,  and  all  taxes,  insurance,  and  charges 
for  managing  said  property,  be  should  convey 
aid  ptoperty  back  to  said  plaintiff.  That  ibis 
igreemeat  was  carried  out. 

Ii  ma  also  orally  agreed  that  Carey  should 
purchase  the  Essex  Company  mortgage,  or 
aiase  tbe  same  to  be  purchased;  that  said  prop- 
erty should  be  sold  under  and  by  virtue  of  the 
power  contained  in  said  mortgage;  that  Carey 
aboald  bid  in  the  same,  and  receive  from  tbe 
a^ignee  of  tbe  mortgage  a  deed  under  tbe 
power  oontained  in  said  mortgage.  That  this 
agieeoient  was  carried  out,  and  that  tbe  amount 
pud  for  the  mortgage  to  the  Essex  Company 
was  $558  principal,  and  $35.17  interest,  and 
was  paid  by  Carey. 

That,  prior  to  tue  aforesaid  proceedings,  the 
^daintifl  had  given  Carey  possession  of  the  prop- 
erty to  bold  and  manage  for  bim,  and  he  con- 
tiimed  in  possession  thereof  until  his  death, 
vhich  oocarred  October  35,  18S5.  He  left  a 
will  dated  Jnne  18, 1885,  in  which  all  his  real 
estate  wasdevlsedto  the  defendant  in  thiscase, 
who  is  the  executrix  of  said  will,  and  who  has, 
nncetbe  probate  of  said  will,  been  in  posses- 
sion of  tbe  property,  and  received  the  rents  and 
profits  thereof,  under  a  claim  of  title  under 
aid  will. 

He  also  found  that  plahiti£f  claimed  said 
proper^,  and,  in  substance,  demanded  of  said 
Carey  a  conveyance  of  it  to  talm,  bis  last  de- 
maM  OD  Carey  being  made  a  few  days  before 
Carey's  death,  in  the  presence  and  hearing  of 
the  defendant.  That  it  was  admitted.and  agreed 
to  by  both  parties,  that  the  receipts  by  Carey 
and  defendant,  from  the  rents  and  profits  of  the 
property,  had  been  sufficient  to  pay  all  that 
was  doe  him  from  tbe  plaintiff  after  tbe  com- 
]delion  of  the  house,  and  interest  thereon,  and 
all  expenditures  made  by  bim  or  the  defend- 
ant on  tbe  premises,  and  all  charges  which  be 
Of  tbe  defendant  could  justly  claim  should  be 
allowed  him  or  her. 

It.  Tbe  court  decreed  that  defendant  convey  the 
premises  to  plaintiff,  and  defendant  appealed. 
Ifr.  W,  P>  Trye,  for  defendant: 
The  t:^,  upon  its  face,  shows  that  there  was 
DO  agreement  ia  writing,  and  the  master's  re- 
pott  so  finds.  Consequently  the  whole  bill  is 
demurrable. 

Watker  v.  Locke,  5  Ciish.  93;  Stack  v.  Blaek. 
m  Mass.  499;  A/trend  v.  Odiorru,  118  Mass. 

m. 

The  bill  was  not  demurred  to,  but  n)ecial 
matter  was  pleaded  in  tiie  answer,— to  wit.  the 
Statute  <rf  Frauds,  statutory  redemption,  and 
laches, — and  insisted  upon.  Consequently  tbe 
defendant  is  to  have  thesame  benefit  therefrom 
as  if  she  had  pleaded  tbe  same  or  demurred  to 
theUn. 

Stat.  1888.  chapL  228,  %  8;  Rules  S.  J.  Ct. 
No.  18;  Rules  Sup.  Ct.  14o.  18. 

Tbe  tdU  being  demurrable,  the  plaintiff  can 
have  no  rdlef  or  discovoy. 
3  Him  H.  s.  It.,  T.  v. 


WatkfT  V.  lM;ke,  5  Cush.  92;  Ahrend  v. 
(Miorne,  118  Mass.  261;  Eniery  v  BidwM,  1 
New  Eng.  Bep.  281,  140  Mass.  275. 

No  writing  passed  between  the  parties.  Ac- 
cording to  tbe  report  everything  was  done  oral- 
ly.  Consequently  there  was  no  valid  contract. 

Pub.  Stat.  chap.  78,  ^  1;  Browne,  Fr. 
^  139;  Soyrf  V.  Stone,  U  Mass.  348;  Sanborn  v. 
Sanborn,  7  Gray,  143;  Titeo.iiii  v.  MorHU,  10 
Allen,  15;  Feirce  v.  Coleord,  118  Mass.  373; 
Dowling  v.  MeKenney,  124  Mass,  478. 

Equity  grants  no  relief  in  contracts  wliich 
cannot  be  maintained  in  equity. 

WaUier  v.  Lo<^,  5  CusL  92;  PHree  v.  Oot- 
cord,  113  Mass.  873;  Ahrend  v.  Odiome,  118 
Mass.  261 ;  Emery  v.  BidweU,  $upra. 

The  bill  calls  for  specific  performance,  but,ac- 
cordtngto  Bispham's  Equitv,  2d  ed.  §  883,  spe- 
cific performance  of  an  oral  contract  will  not  be 
decreed  against  tbe  Statute  of  Frauds,  unless 
(1)  thei-e  has  been  a  part  performance;  (2)  where 
fraud  has  prevented  the  putting  of  the  contract 
in  writing;  (8)  where  the  contract  has  been  ad- 
mitted in  the  answer,  and  tbe  statute  not 
pleaded. 

But  in  Ibis  case  there  appears  to  be  no  part 
performance,  no  attempt  to  put  any  contract 
in  writing;  fraud  is  not  an  element  in  the  case, 
all  contracts  are  denied,  and  the  statute  is 
properly  pleaded. 

The  Statute  of  Frauds  bars  specific  perform- 
ance {Peiree  v.  (Meord,  118  Mass.  374);  and 
even  had  there  been  a  part  performance,  the 
statute  is  a  bar  (Kidder  v.  Hunt,  1  Pick.  828; 
Thompson  v.  Gould,  20  Pick.  188;  Adamt  v. 
Townaend,  1  Met.  485;  Jacobs  v.  Peterborough  <fc 
8.  R.  Co.  8  Cush.  223:  OUm  v.  Hulb&rt,  103 
Mass.  24,  86;  Ahrend  v.  O^ome,  118  Mass.  368; 
Barnes  v.  BosUm  dt  M.  B.  Co.  180  Mass. 
3^.  ' 

The  plaintiff  made  no  attempt  to  redeem,  as 
provided  in  Gen.  Stat.  chap.  108,  g  44;  Pub. 
Stat.  chap.  172,  §83. 

Stale  demands  are  not  to  be  favored  in  equity. 

Bispb.  Eq.  2d  ed.  g  360;  Andrew*  v.  8par- 
haick.  13  Pick.  400;  Fbmham  v.  TTnxMt*,  SPick. 
313,  314;  Atty-Om.  v.  Federal  Street  Meeting- 
House,  8  Gray,  63;  Boston  dk  M.  R.  Co.  v. 
BarUeti.  lO  Gray,  884;  Dodge  v.  Essex  Ins.  Co. 
18  Gray,  71;  Williams  v.  ffari,  116  Mass.  518; 
Royal  Bank  v.  Grand  Junction  R.  ds  D.  Co. 
135  Mass.  490. 

No  trust  can  be  declared  in  favor  of  the 
plaintiff;  for  no  trust  can  arise  bv  implicaticni 
of  law  against  the  Statute  of  Frauds.  The 
pleadings  show  none  declared  on,  and  tbe  re- 
port shows  that  there  was  nothing  in  writing. 
Trusts  in  land  cannot  be  implied  in  law,  and 
are  not  provable  orally. 

Walker  v.  Loeke,  5  Cush.  90;  Bartlett  v. 
Sartlett,  14  Gray,  377;  Titeomb  v.  Moi-riU,  10 
Allen,  15;  Slack  v.  Black,  109  Mass.  499;  Peiree 
V.  Coleord,  113  Mass.  873;  Haesam  v.  Barrett, 
115  Mass.  256. 

Fraud,  accident,  or  mistake  must  exist,  to 
show  that  an  abBolute  deed  is  a  mortgage. 

Bispb.  Eq.  §  155;  Hasmm  v.  Barrett,  115 
Mass.  256. 

Tbe  mere  nonperformance  of  the  subsequent 
and  distinct  a^^ement  which  is  within  tbe 
Statute  of  Frauds  does  not  constitute  fraud. 
Ahrend  v.  Odiome,  118  Mass.  368^ 
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tbe  breach  of  a  trunt,  from  which  tlf  statute 
withholds  the  right  of  judicial  recotroitioo. 

Campbell  v.  Dearborn,  109  Mass.  140. 

Mr.  J.  C.  Sanborn*  for  plaintiff: 

When  coDveyances  are  made  apparently  ab- 
solute on  their  face,  but  in  fact  made  as  secu- 
rity for  some  indebtedness  existing  or  created 
by  tbe  transaction,  they  constitute  a  mortgage, 
and  parol  evidence  is  competent  to  show  that 
such  deeds  were  given  as  security  and  as  mort- 
gages.  Courtsof  equity  will  so  construe  them, 
and  protect  the  rights  of  parlies  and  give  effect 
to  their  intentloD. 

Campbell  V.  Dearbtn^,  109  Mass.  180;  Sfi'ncA- 
fidd  T.  Millileen.  71  Me.  567;  flftfrf  v.  Reed,  75 
Me.  264;  Uerron  v.  Ilerron.  91  lod.  278;  Lan- 
dert  v.  Beck,  92  Ind.  49;  Oarr  v.  Oarr,  52  N. 
T.  251;  Jones,  Mort.  241,  283,  285,  824; 
Slt£ar  V.  Robinson,  18  Fla.  379. 

Wtiether  the  conveyances  in  such  cases  are 
made  upon  execution  sales,  or  under  the  power 
contaliwd  in  a  mortgage,  can  make  no  dif- 
ference. Parol  evidence  is  admissible  to  show 
that  such  deeds  were  given  as  securi^  for  some 
indebtedness  existing,  or  some  indebtedness 
created  by  the  transaction,  as  well  as  those 
made  between  privat'*  parties. 

logu^a  App.  104  Pa.  186;  1  Jooes,  Mort. 

881,  887. 

Thefactsfound  by  the  master  furnlsb  all  the 

elements  necessary  to  construe  the  instruments 
as  given  for  security,  and  as  mortgages,  and 
show  the  intention  of  tbe  parties. 

1  Jones,  Mort.  g  829;  Oampbdl  y.' Dear^n, 
109  Mass.  180. 

It  is  well  settled  that  the  admission  of  parol 
evidence  to  show  that  the  conveyances  were 
given  as  security,  and  therefore  were  mort- 
gages, was  not  in  contravention  of  tbe  Statute 
of  Frauds. 

Jones,  Mort.  g  328;  Carr  v.  Carr,  52  N.  Y. 
261 ;  Campbdl  v.  Dearborn,  supra;  Reed  v.  Reed, 
76  Me.  264. 

The  decree  was  such  as  is  usual  in  such 
eases, — that  the  defendant  convey  the  premises 
to  the  plaintiff. 

1  Jones,  Mort.  g  842. 

Morton,  Ch.  J. ,  delivered  the  opinion  of  the 
court: 

It  was  held  in  Campbell  v.  Dearborn,  109 
Mass.  180,  that,  although  a  deed  be  given 
which  is  absolute  in  form,  yet  the  grantor  may 
prove  by  parol  testimony  that  it  was  understood 
and  agreed  by  both  parties  to  be  given  as  secur- 
ity for  a  debt;  and  that,  upon  such  proof,  a 
court  of  equity  will  treat  the  deed  as  a  mort- 
gage.  This  is  decisive  of  the  case  at  bar. 

For  some  reason,  which  does  not  appear  to 
be  fraudulent,  the  plaintiff  did  not  directlv 
convey  the  estate  in  question  to  tbe  defendant  s 
testator;  he  permitted  the  latter  to  obtain  a 
judgment  upon  a  debt  la  part  fictitious,  and  to 
thus  get  a  title  bv  a  levy  upon  the  execution, 
and  UBO  to  foreclose  a  sale  under  an  exist- 
ing mortgage.  But  the  substance  of  the  trans- 
action was  the  same  as  if  a  deed  had  been  di- 
rectly given  by  the  plaintiff.  Both  parties 
agreed  that  tbe  title  thus  obtained  was  to  be 
held  solely  as  security  for  the  debt  of  the  plain- 
tiff to  the  defendant^  testator,  and  a  court  of 
equity  will  treat  the  teansactton,  according  to 
Its  real  nature,  as  a  mMtgage. 


The  defendant  does  not  stand  in  tbe  poshioa 
of  an  innocent  purchaser,  as  she  conteada, 
She  took  as  a  general  devisee  under  tbe  will  «f 
her  husband,  and.  besides,  la  sbowa  to  bait 
had  notice  of  the  nature  of  the  tmnsactioiL 

Decree  a^rmed. 


Sarah  S.  LANE 
e. 

*  Charles  P.  CHADWICK. 

Tbe  consi^ee  of  goods  sent  O.  O.  D.  hn 
no  such  title  or  right  of  poseeesioD  ii 
the  goods  as  will  entitle  him  to  aaal*- 
tmln  an  action  of  replevlii  *g«^iMt  tfas 
oartier  for  their  nondelivery. 

(Dukes  Filed  JBDUarr  9.  1888.) 

ON  plaintifPs  exceptions.  Overruled. 
This  was  an  action  of  replevin  to  recortr 
certain  goods  contained  in  two  boxes  widA 
had  been  delivered  to  tbe  defendant,  a  oommoa 
carrier,  by  tbe  consignor,  to  deliver  to  tbe  plain- 
tiff upon  the  payment  of  C.  O.  D.  cbaripes. 
At  the  trial  in  the  Superior  Court,  without  a 
jury,  before  Hammond,  tA,  the  court  found  for 
tlM  defendant,  and  the  plaintiff  alleged  exfvp- 
dons. 

The  material  facts  are  stated  in  the  opmiuo. 

Mesgrs.  P.  H.  Hatdiinson  and  O.  O. 
Dunham,  for  plaintiff: 

Defendant,  having  the  duty  of  agencv  tocr4- 
lect  the  price  of  the  goods,  superadded  to  the 
obligation  to  transport  and  deliveribem,  sfaoold 
have  oifered  plaintiff  a  reasonable  oppattnntty 
to  ascertain  whether  the  goods  she  baa  orden^ 
were  in  the  boxes,or  not,  before  she  parted  wiA 
the  price  thereof. 

Mr.  H.  M.  Knowlton.  for  defendant: 

To  maintain  replevin,  theplsintiff  most  have 
both  the  right  of  property  and  the  rigbt  of  po»- 
session  in  the  goods  replevied. 

Galea  v.  Oatet,  16  Masa.  810;  Wader.  Mt 
12  Gray,  885. 

The  consignee  of  goods  sent  C.  O.  D. 
neither  right  of  property  nor  right  of  posaw- ' 
sion  in  the  goods  till  lie  has  paid  for  thei^ 
the  sale  is  not  completed,  aud,  until  tbe  moaqr 
is  paid,  the  goods  belong  to  the  consjnor. 

Merchanta  Nat.  Ban£  v.  Bangt,  uRS  1 
291,  294. 

There  was  no  tender  of  tbe  mon^. 
that  was  not  accompanied  with  a  demand 
the  defendant  was  not  hound  to  cornier  wW^ 
viz.:  to  deliver,  not  tlie  boxes,— wbitA  be  Ml 
ready  to  do,— but  certain  articles  of  mt  Jida 
named  in  a  bill  shown  the  defendant,  ntf 
which  the  defendant  never  assumed  or  agnil 
to  deliver  to  the  plaintiff.  His  only  contnel 
was  with  reference  to  the  two  boxes.  To  g» 
cede  the  rigbt.  to  a  C.  O.  D.  consignee,  of  * 
packing  boxes  that  are  nailed  up.  and  leatisg 
and  counting  and  assorting  the  contents,  wow 
enlarge  the  duty  of  a  common  carrier  to  a  d»- 
gree  that  there  is  no  warrant  for  in  law. 

MortoB»  Ch.  J.,  delivered  the  opinkm  cf 
the  court: 

To  maintain  replevin,  the  plaintiff  sratf 
show  that,  at  the  time_0e  sued  out  ber  wik, 
she  was  eati^|f||^^^ti^  JmvKdiwe  aod  enl*- 
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ire  possession  of  the  f?oods  replevied.  Col- 
iWT.  Eran»,  15  Pick.  68;  Wa-ie  v.  Mason,  13 
hvy,  335  The  goods  in  suit  were  delivered 
0  the  defendant,  who  is  a  common  carrier,  by 
he  conai^or,  io  Boston,  to  be  transported  to 
be  plaintiS.  They  were  in  two  boxes,  securely 
uikdap.and  were  accompanied  by  an  itemized 
The  defendant  was  iostrucied  to  deliver 
he  goods  to  the  plaintiff  upon  the  payment 
»f  the  bill  by  her  in  cash.  The  delivery  to 
he  carrier  was  not  a  delivery  to  the  plaintiff, 
tie  wad  not  her  agent,  but  the  agent  of  the  con- 
wnor,  MtreAanta  Ifat.  Bank  v.  Bangt,  103 
UN.  391.  Until  he  delivered  the  goods  to  her, 
10  title  or  ri^ht  of  possession  would  pass  to 
ter,  aod  it  is  immaterial  whether  he  rightfully 
JT  wrongfully  refused  to  make  the  (felivery. 
it  tlie  time  she  replevied  the  goods  she  had 
no  title  or  li^t  of  possession. 
Exceptions  overruled. 


C^iarles  D.  COOK  et  al. 
e. 

Frederick  H.  HOLBROOK  et  at. 

k  conveyance  uade  on  the  meritorious 
consideration  of  blood  or  affection,  to  a 
child,  or  as  a  settlement  to  a  wife*  is 
not.  M  matter  of  I&w,  fraudulent  and 
void  &■  to  existinK  creditors.  Whether 
it  is  so  or  not  depends  upon  alt  the  cir- 
immstances  of  the  transaction.  If  made 
when  a  person  is  deeply  indebted,  it 
furnishes  /»r27rto/efc2«  evidence  of  fraud, 
bat  this  may  be  rebutted  or  controlled- 
and  the  question  of  fraud  is  not  one  of 
law,  but  of  fact  for  the  jury. 

(Suffolk  ^Flled  Januarr  9. 1888.) 

ON  plaintiff's  exceptions  token  upon  the  trial 
of  issues  found  for  the  jury  in  an  equity 
taai.  Oeerruled, 

The  suit  was  broui^ht  under  Pub.  Stat.  chap. 
ISl,  §  8,  to  reach  and  apply,  in  parment  of 
drfeodantHolbrook'sdebt  to  plainUffs,  certain 
Rtt  estate  conveyed  by  Holbrook  to  defendant 
Rubs  in  trust  for  Holbrook's  children. 

It  was  in  evidence  that  the  conveyance  at- 
tacked was  made  July  33. 1884;  that  Holbrook 
at  that  time  indebted  in  the  sum  of  not 
ixc  from  $20,000;  ttiat  he  made  a  general  as- 
fligQioent  of  his  property  to  Russ  about  Sep- 
tomber  5,  1884,  in  which  the  real  estate  was 
not  mentioned;  that  said  real  estate  was  as- 
KSsed  for  about  |3,000;  that  when  the  general 
•nigDment  was  made,  Holbrook's  creditors 
Ittd  not  changed  materially  since  July  32, 
cither  in  the  persons  to  whom  he  was  indebted, 
or  in  tile  amount  of  bis  indebtedness;  that  bis 
pnperty  afterwards,  as  sold,  produced  a  sum 
of  between  $ll,00i>  and  $13,000.  There  was 
DO  evidence  as  to  the  amount  of  assets  which 
Holbrook  bad  qn  July  32,  or  how  much  they 
had  changed  between  that  date  and  Septem- 
bers. 

The  following  issues  :  (1)  Was  said  convey- 
ance fraudulent  and  made  with  intent  to  de- 
1^,  delay,  or  defraud  bis  creditors?  (3)  Was 
^  fact  cn  such  insolvency  of  said  Holbrook 
known  to  the  defendant  Kuas  at  the  time  said 


conveyance  was  made? — were  framed  and  sub- 
mitted to  the  jury,  with  instructions  as  to  the 
legal  meaning  of  the  word  "fraud,"  and  the 
distinctions  which  exist  between  what  the  law 
terms  fraud,  and  the  common  understanding 
of  the  word  in  morals,  which  were  not  excep- 
ted to. 

Both  issues  were  answered  in  the  negative,  ' 
and  plaintifEs  alleged  exceptions. 

The  plaintiffs  requested  the  following  ruling, 
which  the  court  refused  to  give : 

"Fraud,  in  a  voluntary  conveyance,  such 
as  this  is  shown  to  be,  so  far  as  concerns  exist- 
ing debts,  is  an  inference  of  law." 

Mr.  Henry  Baylles»for  plaintiffs: 

Tbe  ruling  asked  is  framed  in  words  de- 
signed to  limit  it  to  the  case  before  tbe  court: 
"A  voluntary  conveyance,  such  as  this  is  shown 
to  be,"  i.  e. ,  a  voluntary  conveyance  by  one 
deeply  indebted,  and  whose  assets  were  insuf* 
Ocient  to  pay  bis  debte;  a  conveyance  wbidi, 
in  fact,  hindered  and  delayed  the  plaintiffs  from 
collecting  their  debt. 

Tbe  intent  is  a  conclusion  of  law. 

Bump,  Ft.  Conv.  3d  ed.  366;  Marden  v.  Bah- 
cock,  2  Met.  99,  104;  1  Story,  Eg.  Jur.  859, 
861,  863;  l^orton  v.  Norton.  5  tJush.  534,  538, 
529;  Parfcmaii  v.  Welch,  19  Pick.  331,  336. 

The  province  of  the  jury  to  whom  the  is- 
sue is  submitted,  whether  a  voluntary  convey- 
ance is  fraudulent  as  against  existing  creditors, 
is  to  ascertain  the  ^ta  and  drcumstaoces  at- 
tending such  coQveyancG;  and  then  the  law, 
in  view  of  the  facts  aod  circuraBtances,  deter- 
mines the  intent  and  character  of  the  convey- 
ance. 

In  such  case  tbe  court  should  instruct  the 
jury  that,  if  they  should  find  as  facts  that  tbe 
conveyance  was  voluntary;  the  defendant  was 

at'  tbe  time  deeply  indebted:  that,  soon  after, 
bis  assets  equaled  lees  than  SO  per  cent  of  his 
indebtedness;  and  that  these  plaintiffs  were  in 
fact  hindered  and  delayed  by  such  conveyance 
in  securing  their  debt, — then  the  law  declares 
the  conveyance  fraudulent,  and  they  must  so 
find,  whether  be  intended  ^ud  or  not. 

Norton  v.  Norton,  6  Cush.  S34,  638.  639; 
Bump,  Fr.  Conv.  36;  Gunn  v.  Butler,  18  Pick. 
248,  261,  263;  WiacheHffry.  GJuvrter,  13  Allen, 
609. 

13  Etiz.  chap.  5,  is  common  law  in  this  Com- 
monwealth. 

The  duty  of  the  jury  to  find  the  facts,  and 
tbe  duty  of  the  court  to  declare  tbe  intent,  are 
distinct  duties. 

Bump,  Fr.  Coav.  p.  26;  2  Kent,  Com.  IStfa 
ed.  442,  note  a. 

The  attempts  made  in  New  York  "to  reduce 
fraud  in  all  cases  to  a  matter  of  actual  intent " 
are  pronounced  by  tbe  editor  of  I  American 
Leading  Cases,  {mge  39,  as  "opposed  to  all  prin- 
ciple and  authority,  to  common  justice,  and  to 
common  sense,  *  *  *  and  cannot  be  successful 
until  tbe  respective  fuQctions  of  tbe  judge  and 
jury  are  changed." 

Chancellor  Kent  says  ( 1  Story,  Eq.  Jur. 
g  859):  "  Tbe  coaclusion  to  be  drawn  from  the 
cases  is  that,  if  the  party  is  indebted  at  the  time 
of  the  voluntary  settlement,  it  is-presumed  to 
be  fraudulent  in  respect  to  such  debts  (that  is, 
those  actually  due);  and  no  circumstance  will 
permit  these  debts  to  be  affected  by  the  settle- , 
ment,  or  repel  thelegal  preq;pi^  ^fJE&Tl^^le 
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and  furtber.  in  substantially  the  same  words 
of  the  ruling  asked  and  denied  in  this  case 
:-t01}:  "  Fraud  is  a  voluntary  settlement,  was  an 
iaference  of  law,  and  ought  to  be  so.  so  far  as 
It  concerned  eidsting  debts." 

Mr.  Seth  J.  Thomas,  for  defendants: 

"  Whether  a  voluntary  conveyance  is  fraud- 
ulent in  any  given  case  is  a  question  of  fact  for 
the  jury,  to  oc  determined  in  view  of  ^1  the 
circumslances." 

Winchester  v.  Charter,  102  Mass.  272,  276. 

"  Whatever  may  be  the  law  in  regard  to  vol- 
untary conveyances  to  others,  a  coDveyanca 
madc'on  the  meritorious  consideration  of  Dlood 
or  affection,  to  a  child,  or  as  a  settlement  to  a 
wife,  is  not  per  8e  fraudulent  and  void  as  to  ex- 
isting creditors.  Wliether  it  is  go  depends  upon 
the  circumstancca  of  the  case  and  the  actual 
or  presumed  intent  of  the  grantor." 

Draper  v.  Bwfgee,  188  Mass.  268,  383. 

Norton*  C/i.  J.,  delivered  the  opinion  of  the 
court: 

The  object  of  tbia  suit  is  to  reach  and  apply, 
in  payment  of  the  plaintiffs'  debt,  certain  real 
estate  conveyed  by  hisdebtor,  one  Holbrook,  to 
the  defendant  Russ.  The  conveyance  was  a  vol- 
untary one  made,  by  said  Holbrook  for  the  ben- 
efit of  bis  children,  to  tbe'defendaot  as  trustee; 
and  the  plaintiffs  were  pre-existing  creditors. 
Tbecourt  gave  iDstructions  to  the  jurjr  as  to  the 
legal  meaning  of  fraud  which  would  invalidate 
such  a  conveyance;  which  were  not  excepted 
to,  and  are  presumed  to  be  appropriate.  The 
plaintiffs  requested  thecourt  to  rule  that  "fraud 
in  a  voluntary  conveyance,  such  as  this  is 
sliown  to  be.  so  far  as  concerns  existing  debts, 
is  an  inference  of  law."  The  refusal  to  give 
this  ruling  presents  the  only  question  before 
us.  There  is  some  confusion  and  contradic- 
tion in  the  adjudged  cases  as  to  the  effect  of  a 
voluntary  conveyance  by  a  debtor  upon  the 
rijrhts  of  his  creditors,  but  the  law  is  well  set- 
tled iu  this  Commonwealth  that  a  conveyance 
made  on  the  meritorious  consideration  of  blood 
or  affection,  to  a  child,  or  as  a  settlement  to  b 
wife,  is  not,  as  matter  of  law.  fraudulent  and 
void  as  to  existing  creditors.  Whether  it  is  so 
or  not  depends  upon  all  the  circumstances  of 
the  transaction.  If  made  when  a  person  is 
deeply  indebted,  it  furnishes  prima  facie  ev- 
idence of  fraud,  but  this  may  be  rebuted  or 
controlled;  and  the  question  of  fraud  is  not  one 
of  law,  but  of  fact  for  the  jury.  I,erow  v, 
WUmartTi,  9  Alien,  882;  WincUiter  v.  Charter, 
12  Allen.  606;  Draper  t.  Buggee,  188  Mass. 
258.  The  ruling  requested  was  therefore  prop- 
erly refused. 

ExeeptSoM  ocerruled. 


Catherine  KAVANAUGH 
o 

Morris  KAVANAUGH. 

A  wife  presented  a  petition  to  the  pro- 
ba.te  court,  under  Pub.  Stat.  chap. 
147.  ^  88*  alleKine  that  her  husband 
had  failed  to  fnniish  her  with  suitable 
support,  and  that  she,  for  justifiable 
cause,  waa  liTinf(  apart  from  him,  and 
praylngr  the  coiirt  for  an  order  prohibit 
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ing  her  husband  from  impoeiDK  mit  _ 
straint  on  her  personal  liberty.  ana_f 
an  order  concerning  her  support 
husband  was  at  the  time  under 
dianaUpM  aspendtitrift  by  a  roi 
decree  of  the  probate  court.  The  _ 
dian  was  not  made  a  party-  to  the  wifi 
petition.  The  probate  court  d 
"that,  ontil  the  further  order  of  ' 
court,  said  husband  be,  and  hereby 
prohibited  from  imposing  any  rest 
on  the  personal  liberty  of  said  pe 
tioner;  and  that  said  gnardion  pay 
her  for  her  support,  from  incouke  of 
tate  of  said  |  husband],  the  sum  of  $3] 
week,  provided  one  third  of  the  net 
come  of  the  property  of  said  ward,  in  i 
hands  and  control  of  said  euanlia 
shall  amount  to  as  much  as  that  sui 
etc.  Heldy  that  that  part  of  the  deen 
which  required  the  guardian  to  pi 
money  to  the  petitionor  should  be  f 
▼eraedt  and  that  part  which  profaibita 
the  husband  firom  impoalna*  any  r 
straint  on  the  libertyof  the  wtfbsboa 
be  affirmed. 

(Hampden  Filed  Junuary  9, 188BJ 

OK  reservation  for  the  ccm^eration  of 
full  court.  Decree  of  Probate  Court  a, 
in  part  and  rtverted  in  part. 

This  was  an  appeal  from  a  decree  of  the 
bate  Court  of  Hampden  County,  reserved 
Holmes,  J.,  for  the  consideration  of  the  whc 
court. 

The  petition  to  the  probate  court  was  fib 
by  Catherine  Kavanaugh.  representiDg  tb 
she  was  the  lawful  wife  of  Morris  Kavanaof 
and  that  her  husband  failed  to  furnish  suitiD 
support  for  her,  and  praying  for  an  order  j» 
hibiting  her  husband  from  imposing  any  i 
straint  on  her  personal  liber^,  and  also  f 
such  further  order  as  the  court  deemed  eip 
dient  coucernine  ber  support. 

It  was  ai^reed  by  the  p>arlies  that,  at  the  tii 
of  the  institution  of  the  petition,  the  respoode 
was  under  guardianship  as  a  spendthnn  by 
former  decree  of  the  probate  court  for  m 
county.  The  guardian.  James  H.  Loomis.  wi 
not  made  a  party  to  the  proceedings,  but.  b 
fore  the  decree  was  made  on  ibis  petition,  m 
Loomis  made  the  foltowiog  indorsement  opo 
the  petition,  viz.; 

I.  James  H.  Loomis,  j^uardian  of  said  Mon 
Kavanaugb,  hereby  waive  further  notice,  as 
request  tlut  a  heanug  and  decree  be  bad  foill 
with.  James  H.  Loomii. 

January  8.  1886. 

It  was  further  agreed  that  the  respondent  hi 
remained  under  guardianship  to  the  6me  of  ti 

agreement  as  to  the  facts. 

The  judge  of  the  probate  court  ordered  "i 
until  the  further  order  of  the  court,  said  b 
band  be,  and  hereby  is,  prohibited  from  impo 
ing  any  restraint  on  the  personal  liberty  of  m 
petitioner;  and  that  said  guardian  pav  to  h 
for  her  support,  from  income  of  estate  of  an 
ftforris.  the  sum  of  $8  per  week,  provide 
one  third  of  the  net  income  of  the  pnwa 
ty  of  laid  ward,  in  th$  bauds  and  ctmtrol  ci 
said  guardii^^,^^^»@^^3g(^ach  ssAj 
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■am;  but  if  it  shall  amount  to  less  than  tbat 
nm,  tben  said  guardian  sbalt  pay  to  the  peti- 
IfoDer  such  proportion  of  $S  per  week  as  one 
diiid  of  said  net  income  shall  amount  to." 

From  Ibis  order  respondent  appealed,  alleg- 
ing the  following  reasoDs: 

1.  That  the  court  bad  no  autbority  to  decree 
%  payment  or  payments  of  money  by  the  re- 
ipocdent,  be  befog  attbe  timeof  the  institution 
of  these  proceedmgs,  and  at  the  time  of  said 
decree,  unable  to  pay  said  money  or  to  comply 
irilh  said  decree,  by  reason  of  being  under 
goardianship  as  a  spendthrift  by  former  decree 
of  nid  prooale  court. 

S.  Tbat  the  guardian  was  not  made  a  party 
tothenoceediDga. 

8.  That  the  ccun  bad  no  auihoritr  to  decree 
1  indent  of  money  by  the  respondetit  to  the 
petitioner,  be  being,  by  order  and  decree  of  this 
cwirt.  unable  to  pay. 

4.  That  the  couit  had  do  autbority  to  make 
■  decree  orderiug  the  guardian  to  pay  money 
ps  decreed. 

5.  That  the  court  bad  no  authority  to  order 
a  conditional  or  fluctuating  decree. 

8.  That  the  court  did  order  a  conditional,  or 
fiuctoaling,  and  uncertain  and  indefinite,  de- 
cree. 

7.  That  the  court  only  has  authority  to  make 
a  definite  decree  in  this  case,  H  any,  for  a  fixed 
time  ofpaymenl. 

Mr.  £.  H.  Lathrop.  for  respondent: 

Tbe  statute  (Pnb.  Stat.  chap.  147,  g  33)  does 
Dot  contemplate  such  proceedings  as  tbe  mat- 
lei  at  bar  when  tbe  respondent  is  legally  de- 
Twted  of  the  power  of  compliance  witb  the  de- 
cree of  tbe  court. 

Tbe  guardian  has  the  right,  and  it  is  his 
iaty,  to  properly  support  tbe  wife  and  tbehus- 
fauw  out  of  tbe  estate  of  the  busbaod. 

pQb.  Stat.  cbsp.  139,      29,  80. 

It  b  the  duty  of  tbe  guardian  to  see  that  the 
ward  is  protected  in  all  legal  proceedings 
■gainst  him. 

Fidee  r.  Lincoln,  19  Pick.  476;  Pub.  Stat. 
chap.  180.  %  29. 

Mr.  W.  W.  MeClenelw  for  petitioner: 

The  probate  court  had  sufiicient  authority 
under  the  statutes  to  make  such  a  decree.  Pub. 
8tat.  chap.  147,  g§  81-86.  are  intended  lo  pro- 
ride  for  married  women  abandoned  by  their 
buEbands,  etc.  The  probate  court  found  tbat 
&e  pelitioner  came  within  the  cla^  of  women 
■Motioned  in  the  statute  as  entitled  to  relief. 
Tben  is  no  section  or  provision  of  the  statute 
emnpting  spendthrifts  from  its  operation,  and 
§  33,  in  terms,  provides  that  tbe  court,  upon 
Uie  petition  of  a  wife,  may  make  such  further 
order  for  the  support  of  the  wife  as  it  deems 
expedient.  In  this  petition  the  husband  was 
prohibited  from  imposing  restraint  on  the  peti- 
tiooer.  and  then,  as  the  only  way  of  providing 
for  lier  support,  the  guardian  was  ordered  to 
pv  her  certain  sums  of  motiey. 

Under  the  rule  that  "that  is  certain  which 
may  be  made  certain,"  tbe  decree  of  tbe  court 
cannot  be  said  to  be  conditional,  fluctuating, 
onoertaia,  or  indefinite,  to  tlie  extent  of  inval- 
idaUag  the  decree  and  depriving  the  petitioner 
<rf  lier  support.  In  view  of  the  intent  of  the 
li^iialature  in  enacting  Pub.  Stat.  chap.  147, 
tlie  court  bad  authority  to  make  such  a  decree 
M  would  furnish  support  to  the  petitioner;  and 


if,  from  all  the  circumstances  of  the  case,  and 
the  evidence  before  it  with  reference  to  the 
property  and  income  of  the  respondent,  tbe 
court  was  unable  to  fli  a  definite  and  precise 
allowance,  then  it  bad  the  right  to  oraer  the 
guardian  to  make  payments  to  the  wife,  which 
might  vary  in  amount  according  to  the  condi- 
tion of  the  estate. 

Field,  J.,  delivered  the  opinion  of  the 

court: 

The  jurisdiction  of  proliate  courts  to  enter- 
tain petitions  brought  under  Pub.  Stat,  chap. 
147,  s  33,  is  distinct  from  their  jurisdiction 
over  the  appointment  of  guardians  for  spend- 
thrifts.  Pub.  Stat.  chap.  189,  g§  1,  8;  Stat. 
1874,  chap.  206;  Stat.  1880,  chap.  64;  Stat. 
1887.  chap.  333,  g  8. 

It  happens  tbat  the  proceedings  in  this  case, 
and  in  that  for  the  appointment  of  tbe  guar- 
dian, were  had  before  the  probate  court  of  tbe 
same  county,  because  the  residence  of  the  re- 
spondent continued  to  be  in  the  same  county 
(Pub.  Stat.  cbap.  147,  S  34;  Id.  chap.  139,61); 
but  they  arc  independent  proceedings.  The 
guardian  properly  appeared  for  and  represented 
Els  ward  m  this  petition;  but  the  guardian  was 
not  a  party  to  it,  and  no  decree  could  be 
made  against  him.  Pub.  Stat.  cbap.  189,  g  39; 
Hieka  v.  Chapman,  10  Allen,  468;  Bollitu  v. 
Marsh,  128  Mam.  116. 

The  decree  cannot  be  considered  as  an  at- 
tempt by  the  probate  court  to  compel  tbe  guar- 
dian "to  apply  the  income  and  profits"  of  the 
ward's  estate,  "so  far  as  may  be  necessary  to 
tbe  comfortable  and  suitable  maintenance  and 
support  of  the  ward  and  his  familv,"  under 
Pub.  Stat.  chap.  189,  80,  88.  Other  objec- 
tions have  been  taken  to  this  decree,  tbe  most 
important  of  which  are  that  the  decree  is  con- 
'  ditional  and  indefinite,  and  that  no  decree  for 
the  payment  of  money  could  be  made  against 
a  person  under  guardianship  as  a , spendthrift, 
because,  by  the  guardianship,  he*  Is  devested 
of  all  control  over  his  property. 

There  are  manifest  reasons  why.  If  a  decree 
for  the  payment  of  money  be  made  against  the 
ward,  it  should  not  be  enforced  by  an  attach- 
ment of  his  person.  Maho'»  Oaae,  106  Mass. 
501. 

'Whether,  in  a  proceeding  like  this,  a  decree 
for  definite  sums  of  money  to  be  paid  in  the 
future  can  be  rendered  against  the  ward,  which 
may  be  enforced  by  an  execution  lo  be  levied 
upon  his  property,  or  which  the  guardian  can 
be  compelled  to  satisfy,  if  he  have  sufiicient 
estate  in  bis  hands,  by  an  action  on  his  bond; 
or  whether  tbe  amount  of  the  ward's  property 
which  should  be  devoted  to  the  support  of  the 
wife  must  be  determined  by  the  probate  court, 
under  any  jurisdiction  it  may  have  to  control 
the  guardian  tn  tbe  management  and  disposi- 
tion of  the  wai-d's  estate  and  tbe  income  and 
profits  thereof , —are  miestions  of  somedifflculty , 
which  need  not  now  be  decided.  Tbat  partof 
tbe  decree  of  the  probate  court  wbicb  requires 
the  guardian  to  pay  money  to  the  petitioner 
must  be  reversed;  and  tbat  part  of  the  decree 
which  prohibits  the  husband  from  imposing 
any  restraint  on  the  personal  liberty  of  the  wife, 
tmtil  the  further  ordei  of  the  rourt,  roust  lie 
affirmed. 

Order  aecordir^.  ^  . 

Digilized  Dy  LjOO®IC 
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Margaret  A.  CLIFFORD 
e. 

ATLANTIC  COTTON  MILLS. 

1.  Although  one  may  BometimeB  be  lUtble 
in  tort»  notwithatandinff  the  fact  that 
the  danger  watj  attributable  In  part  to 
the  concurrent  or  subsequent  interven- 
inge  misconduct  of  a  third  person,  the 
eeneral  tendency  has  been  to  look  no 
&.rther  back  than  the  last  wrone- 
doer,  especially  when  he  has  complete 
and  intelligent  control  of  the  consequen- 
ces of  the  earlier  wrongful  act. 

3.  A  landlord  will  not  be  liable  for  the  use 
of  the  premises  in  such  a  way  &a  to  do 
harm,  merely  because  there  was  a  man- 
ifest possibility  of  their  being  used  in 
such  a  way.  The  liability  will  stop 
with  the  teoaDt,  whose  InterreniDg 
wroniir  is  tlie  imiuedlate  cause  of  the 
damage.  In  such  cases  it  cannot  mat- 
ter whether  the  wrong  on  the  part  of 
the  tenant  is  an  act  which  makes  the 
premises  a  nidsance,  or  an  omission 
which  allows  them  to  become  so.  It  is 
as  much  his  duty  to  act  in  the  latter 
case  as  it  is  to  abstain  in  the  former. 
In  either,  aa  a^ost  the  public,  the 
landlord,  unless  he  has  assumed  the  du- 
ty himself  by  covenant,  has  a  right  to 
rely  upon  the  tenant  managing  the 
premises  in  his  occupation  in  such  a 
way  as  to  prevent  their  being  a  nui- 
sance. 

8.  Where  the  defendant's  house  was  not  a 
noisance  in  itself,  but  was  certain  to 
become  so  at  times  by  the  mere  work- 
ing of  nature  alone,  anlessthe  tenant 
cleared  the  roof  of  accumulated  snow, 
or  took  other  steps  to  prevent  it  from 
accumulating,  and  it  appears  that  the 
tenant  could  have  done  thi.^  by  using 
reasonable  care,  the  landlord  is  not  li- 
able for  an  injury  to  one  passing  on  the 
highway,  from  the  fall  of  snow  from  the 
roof. 

(Eeaex  Filed  January  0. 1S88.) 

ON  plaintiff's  exceptions.  Oterruled. 
The  action  was  brought  to  recover  dam- 
ages for  personal  ioitiries. 

The  evidence  tended  to  prove  that  defend- 
ant was  owner  of  a  block  of  houses,  three  sto- 
ries high,  abutting  od  a  public  street,  and  con- 
structed with  a  steep  slate  roof  slanting  toward 
the  sidewalk  of  the  street,  the  ridge  pole  of  the 
house  being  parallel  therewith;  and  thai  there 
was  nothing  to  prevent  the  snow  from  falling 
off  upon  the  sidewalk.  Plaintiff  was  injured, 
while  passing  blong  the  street,  by  a  quantity  of 
snow  falling  from  the  roof  upon  her,  and  she 
brought  Bint  against  defendant  as  owner  of  the 
building,  although  it  was  at  the  time  occupied 
by  a  tenant  under  a  lease.  The  court  found 
for  defendant,  ruling  that,  as  matter  of  law,  he 
Was  not  liable,  and  plaintiff  alleged  exceptions. 
Mr.  John  M.  Steams,  for  plaintiff: 
A  man  has  no  right  to  construct  his  roof  so 
that  ft  will  inevitably,  at  certain  seasons  of  the 
year,  collect  snow  and  ice,  that  is  liable  to  fall 
upon  the  land  or  person  of  his  neighbor;  and  a 
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traveler  by  has  the  same  right  to  protectkn 
though  he  owned  the  sidewalk  in  feeumida 

Ball  V.  Jfye,  99  Mass.  582;  miplep  v.  F(/i 
AModates,  101  Mass.  £58. 

And  no  other  proof  of  nc;gliftencc  on  his  pv 
is  necesHary.  . 

Ball  v.  Jvy?,  mrpra;  Wasbb.  Easem.  890. 

A  tenant's  responsibility  is  coDfioed  to  U 
premises  which  they  respectiTely  and  adi 
sively  occupy. 

Shiptej/  V.  Fiftjf  AatociattJt,  106  Maa.  1» 
200. 

The  lease  in  this  case  reserved  to  the  lut 
lord  a  right  to  enter,  view,  and  make  n;paii 
hence  he  had  contiol  of  the  roof.  A  fanll 
the  original  construction  Is  considered  ini 
tional  on  the  part  of  tbe  landlord,  and  he  is 
able  for  an  injury  from  it.  Although  [wemie 
are  occupied  by  a  tenant,  the  act  oflettilig  i> 
continuance  of  the  nuisance. 

!.arve  v.  Farren  Hotel  ('-o.  116  Mass.  6; 
tccU  V.  Prior.  12  Mod.  685;  ZJf/iay  v.  Saroff 
4  Kew  Eng.  Rep.  863,  145  Mass.  88;  MfJk\ 
ouijh  V.  Gilman,  3  Allen,  264;  A'trdy  r.  Boj^ 
Market  Afao.  14  Gray,  1  Add.  Tort 

Wood's  ed.  g  140. 

It  is  not  in  the  power  of  the  landlord  to  i 
sign  over  his  premises  so  as  to  esrape  liabQi 
for  damages  from  an  existing  nuisance,  too 
especially  when  he  grants  it  over  reserving  ren 

1  Add.  Torts,  Wood's  ed.  g238. 

If  a  landlord  is  in  possesion  of  part  of  apted 
ises,  or  is  bound  to  repair,  he  is  responsible. 

Lamgv.  Farren  Hotel  Co.  supra. 

A  landlord  is  liable  for  damages  from  pren 
ises  which  are,  from  their  cotistruetim,  dai 
geroiis,  although  occupied  by  a  tenant,  unJe 
tlie  tenant  has  agreed  with  bis  landlord  to  ~ 
the  premises  in  proper  repair;  and  that  the 
ant  mav  l>e  also  liable  is  no  defense  to  ibeUn 
loid. 

Dalay  v.  Sarage,  sripra. 

Messrt.  D.  ft  C.  &  C.  G.  Sannd«rs,f< 
defendant . 

The  occupier,  aadnot  the  landlord,  is  l»oa» 
as  between  himself  and  the  public,  so  far  i 
keep  the  leased  buildings  in  repair  that  thi 
may  be  safe  to  the  public,  unless  there  is 
express  agreement  on  the  part  of  the  landloi 
himself  to  repair. 

TAneetl  v.  ^uWn;},  4  Cnsh.  877:  OaUu 
v.  Holbrook,  11  CuBh.  299;  JTtrty  v.  Bogbk 
Market  Ahso.  14  Gray,  249;  MUford  v.  tli&rm 
9  Allen,  17,  21;  LeitvHt  v.  Fletcher,  10  Al" 
120;  Com.  v.  Wat*on,  97  Mass.  502;  .^itffitH 
Putnam,  127  Mass.  403;  Cvnningkam  v.  Ca. 
bridge  Hav.  Bank.  1S8  Mass.  480. 

Even  where  there  is  an  agreement  on  tbe 
of  tbe  landlord  himself  to  make  repeha.  t 
only  ground  upon  which  be  is  held  liable  to 
thira  party  for  his  neglect  so  to  do  is  to  an 
circuity  of  action,  he  being  ultimately  liable 
the  tenant  for  any  damages  sufferro  by 
latter. 

LoireU  v.  Spauldiitq,  »upra;  Helmii  v.  ittwi 
po<a  Brewery  Co.  L.  R.  2  C.  P.  D.  311. 

There  is  a  class  of  cases  in  which  tbe  law 
lord  has  been  held  liable  on  tbe  ground  that 
nuiBance  existed  on  the  premises  at  the  time  i 
letting,  anil  that,  by  lettmg  them  in  that  mod 
tion,  be  has  authorized  the  continuance  of " 
nuisance.   To  this  class  twiong — 

Datag  V.  Savage,  4  New  Enit  iRep.  888,  14.^ 

DigilizedbyV^OOQlC      t  MaM. 


1888L 


CuFTOBD  y.  Atlantic  Cotton  Hillb. 


Has&  38,  aod  Joyce  v.  MarUn,  4  New  Eng. 

In  the  case  of  Shipley  v.  ^t/fv  ^M0«afe«, 
tot  Mass.  251;  8.  C.  106  Mass.  194,  it  was  Dot 
BHXKBiy  for  the  court  to  pass  apon  tlie  ques- 
doQ  whether  the  owners  were  at  fault,  because 
BiDOf  BO  built  that  enow  an'd  ice  would  be 
Stelj  to  fail  from  it  was  in  itself  a  nuisance; 
or  whether  the  tenants  were  liable  because  tliey 
bad  failed  t<?remove  the  ice  and  snow  before 
it  bad  accumulated  sufficiently  to  endanger 
petBons  on  the  street  below ;  for  the  case  found 
that  the  roof  haxl  not  been  demised,  but  was 
nnler  the  conclufilve  control  of  the  ow  ners.  In 
the  later  case  of  Leonard  v.  Storer,  115  Mass. 
86.  the  court  passed  upon  tbis  precise  question, 
md  ruled  that  the  fault  was  on  tbe  part  of  the 
Itnants  for  not  remoTingthesuow,  andsokeep- 
inetbe  building  safe. 

Tbese  case«  seem  to  fall  within  the  principle 
of  i2M  V.  Btutetfidd,  4  C.  B.  788,  rather  than 
ibatofi>(i2ix^  V.  Satage,  and  Joy^  t.  Martin, 
Kpra;  that  is,  the  roof  ss  buUt  is  not  in  itself 
a  nuisance,  but  it  may  or  may  not  be  so  used 
b;  tbe  tenaotas  to  become  such.  In  ^at  event 
tbe  occupier,  and  not  the  owner,  is  responsible 
for  damage  arising  from  sucb  use. 

See  Om'nffsv.  J<mes,9  Md.  10S;also  WoodsY. 
SoMmktag  SUam  Cotton  Co.  134  Mass.  857. 

HolmM,  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  aD  action  for  injuries  done  to 
the  plaintiff  by  the  fall  of  snow  from  tbe 
roof  of  the  defendant's  house  into  tbe  high- 
way. The  whole  house  was  let  at  the 
Ifane  to  a  tenant,  and  tbe  only  difference  be- 
tween this  case  and  Leonard  v.  Storer,  115 
Mass.  8ft,  is  that  there  the  tenant  had  agreed  to 
make  all  needful  repairs,  while  in  the  case  at 
t<ar  there  was  no  contract  on  either  side,  but 
ibe  landlord  reserved  the  rigbt  to  enter  the 
premises  to  repair  tbe  same,  or  to  ascertain  if 
the  same  were  properly  used,  etc.  This  differ- 
nce  cannot  affect  Uic  result,  because  the  dam- 
■ge  was  not  caused  in  either  case  by  a  want  of 
i^NUTs,  but  by  tbe  original  character  of  tbe 
atntcture;  and  therefore  tbe  presence  or  ab- 
sence of  a  covenant  to  repair  has  nothing  to  do 
with  tbe  question,  and  because  the  landlord's 
reservation  of  a  right  to  enter,  in  the  lease  be- 
fore us,  did  not  include  the  control  of  tbe  roof, 
which  tbe  landlord  was  held  to  have  had  in 
A'fiyv.  Bcn/ltion  Market  Asm.  14  Gray,  249; 
S'lpfisy  V.  Fifty  Ah»ociate»,  101  Mass.  251.  254; 
&  C.  106  Mass.  194,  200.  See  Larue  v.  Far- 
rtn  Hotel  Co.  116  Masa.  07.  See  also  LoweU  v. 
guiding,  4  Cusb.  377;  Payne  v.  Eogert,  2  H. 
BL850. 

It  may  be  that  the  tenant  had  a  right  to  put 
a  guard  upon  tbe  roof  in  Leonard  v.  Storer,  but 
if  so.  his  right  was  Independent  of  his  cove- 
umt  to  repair,  and  the  tenant  bad  the  same 
rieht  in  tbe  present  case.  Boston  v.  Worthing- 
10  Gray,  496,  500.  See  Sw&rda  v.  Edgar, 
58  N.  Y.  28,  36;  Goupland  v.  Uardingham,  3 
Camp.  898.  On  the  other  hand,  if  the  landlord 
had  the  rigbt  to  put  up  a  guard,  in  the  present 
Ose,  daring  the  tenancy,  it  is  not  clear  tlint  be 
did  Dot  have  it  also  in  the  other.  In  either 
ow,  of  course,  a  guard  might  bave  been  put 
np  before  the  lease  was  made.  The  decision 
in  Leonard  v.  Storer  was  oa  the  ground  that 
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"it  does  not  appear  that"  (the  tenant)  "might 
not  have  cleaned  tbe  roof  of  snow  by  the  exer- 
cise of  due  care,  or  that  he  could  not,  by  proper 
precautions,  bave  prevented  the  accident."  The 
same  is  true  lujre. 

There  is  no  doubt  that  a  man  sometimes  may 
be  liablein  tort, notwithstandingtbe&ct  that  tbe 
danger  was  attributable  in  part  to  the  concur- 
rent orsubsequentlv  intervening  misconduct  of 
a  third  person,  mmer  v.  Loe&e,  136  Mass.  675, 
676;  Lane  Y.  Atlantic  W&rJa,  111  Mass.  136; 
Walker  v.  Cronin.  107  Mass.  555;  Netman  v. 
Zachary,  Aleyn,  3;  Seott  v.  Shepherd,  2  W.  Bl. 
892;  8.  a  8  Wils.  407;  Dixon  v.  Bell.  5  Maule 
&  8.  198;  Clarkv.  Chambers,  L..  R.  !t  Q.  B.  D. 
327;  Winamore  v.  Qreenbank,  Willes,  577. 
See  21  Am.  L.  Rev.  765,  769;  I^hv.  Knight, 
9  H.  L.  C.  577.  590,  600;  Ijumley  v.  Qye,  2  El, 
&  Bl.  316.  See  1  Hale,  P.  C.  438;  Riding  v. 
Sn»'r/t,  L.R.  1  £xch.  Div.  91,  94.  But  the 
general  tendency  haa  been  to  look  no  further 
hack  than  tbe  last  wrongdoer,  especiallv  when 
be  has  complete  and  intelligent  control  of  the 
consequences  of  the  earlier  wrongftil  act.  See, 
forexample.  111  Mass.  Hastmgsr.  Stetaon, 
126  Masa.  329;  aarke  v.  M(»-gan,  88  J..  T.  N. 
S.  854;  Carter  v.  Towne,  103  Mass.  507. 

In  the  case  of  landlords  who  have  given  up 
to  the  tenant  control  of  the  premises  in  the 
matter  out  of  which  tbe  damage  arises,  this 
court  has  never  gone  further  than  to  bold  them 
liable  when  tbe  use  from  which  tbe  damage  or 
nuisance  necessarily  arises  was  plainly  con- 
templated by  the  lease.  E.  g.,  Jaekman  v.  Ar- 
lintjton  Milia.  137  Mass.  277;  Harrit  T.  Jamet, 
45  L.  J.  Q.  B.  D.  545. 

It  is  true  that,  if  the  nuisance  exists  when 
the  premises  are  let,  the  landlord  can  be  held, 
although  tbe  tenant  may  be  liable  also  to  the 
person  injured;  for  tbe  landlord  is  taken  to 
have  contemplated  the  premises  remaining  in 
the  condition  in  which  he  let  them.  Dalay  v. 
Savage,  4  New  Eng.  Rep.  863,  145  ^Mass.  38, 
41;  Toddv.  night,  9C,.  B.  N.  S.  377;  Swords 
V.  Edgar,  59  N.  Y.  28,  34;  Joyce  v.  Martin,  4 
New  Eng.  Rep.  706. 

But  courts  have  differed  when  the  nuisance, 
existing  at  the  time  of  tbe  lease,  was  due  to  want 
of  repairs,  and  the  tenant  had  covenanted  to 
make  repairs.  Pretty  v.  Biekmore,  L.  R.  8  C.  P. 
401;  GrUneil  v.  Earner,  L.  R.  10  C.  P.  658; 
Swords  V.  Edgar,  supra.  And  the  landlord  will 
not  be  liable  for  the  use  of  tbe  premises  in  such 
a  way  as  to  do  harm ,  merely)'  because  there  was  a 
manifest  possibility  of  their  being  used  in  auch 
a  way.  The  liability  will  stop  with  the  tenant 
whose  intervening  wrong  is  the  immediate 
cause  of  the  damage.  Melkn  v.  Morrill,  136 
Mass.  545;  Rich  v.  Bastei-fried,  4  C.  B.  783; 
Grandy  v.  Jiibhera,  5  B.  &  S.  78,  90;  9  B.  &  S. 
15,  16;  NeUon  v.  Liverpool  Brewery  Co.  L.  R. 
2  C.  P.  D.  311;  Edvardav.  New  York^B.  B. 
Co.  98  N.  Y.  345.  In  such  cases  it  cannot  mat- 
ter whether  tbe  wrong  on  the  part  of  the  tenant  ' 
is  an  act  which  makes  tbe  premises  a  nuisance, 
or  an  omission  which  allows  them  to  become 
so.  It  is  as  much  his  duty  to  act  in  the  latter 
case  as  it  is  to  abstain  in  the  former.  In  either, 
as  against  the  public,  the  landlord,  unless  be 
has  assumed  the  duty  himself  by  covenant,  has 
a  rigbt  to  rely  upon  the  tenant  managing  the 
premises  In  his  occupation  in  such  a  way  as  to 
prevent  their  being  a  nuisance.    Skwart  v. 
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Putnam,  127  Mass.  408,  406;  LotoOl  v.  Spauld- 
ing.  4  Cush.  277;  Rimell  v.  S/ienton,  8  Q.  B. 
449;  1  Chitty,  PI.  7th  ed.  94. 

The  defendant's  house  was  not  a  nuisance  in 
itself.  If  it  was,  half  the  householders  in  Bos- 
tOD  are  indictable  at  the  present  moment.  It 
was  certain  to  become  ao  at  times  by  the  mere 
workings  of  nature  alone,  unless  the  tenant 
cleaned  ihe  roof  or  took  other  steps  to  prevent 
it.  But,  so  far  appears,  the  tenant  could 
have  done  so  b^  using  reasonable  care.  If  he 
could,  it  was  hm  duty  to  do  so,  and  the  land- 
lord was  not  liable,  for  the  reasons  which  we 
have  stated. 

EaxeptioM  ovemUed. 


Isaac  FEKNO 

V. 

Clarence  H.  GAY. 

A  note  payable  "on  demand,  after 
date."  is  not  a  time  note,  but  is  an  or- 
dinary demand  note,  on  wfaicb  an  action 
may  be  broufirht  immediately  after  it  is 
given,  without  demand;  and  hence  tbe 
six  years'  limitation  against  an  action 
on  Bucfa  note  be^^ns  to  rnn  on.  and  in- 
dndes,  the  day  of  its  date. 

(Suffolk — Filed  January  1ft.  1868.) 

ON  plaintiff's  exceptions.  Overruled. 
This  was  un  action  of  contract  upon  a 
promissory  note,  a  copy  of  which  and  Uie  in- 
dorsement thereon  is  as  follows: 

$660.  Boston,  May  20, 1880. 

On  demand,  after  date,  I  promise  1o  pay  to 
the  order  of  John  Everitt  five  hundred  and 
fifty  dollars.  Payable  with  interest.  Value 
received.  C.  H.  Gay. 

(Indorsed)  Pay  Isaac  Fenno  or  order. 

.  John  Everitt. 

Tbe  writ  is  dated  and  the  action  was  com- 
menced  May  21,  1886. 

The  defendant's  answerset  up  that  the  action 
was  not  commenced  within  six  years  next  after 
the  caase  of  action  accrued. 

Trial  by  jury  was  waived,  and  tbe  court 
ruled  that  the  action  was  not  commenced  within 
six  years  next  after  the  caueeof  action  accrued, 
and  found  for  tbe  defendant  upon  that  ground 
only,  and  plaintiff  alleged  exceptions. 

Mr.  E.  O.  Shepard.  for  plaintiff: 

Tbe  Statute  of  Limitations  is  the  only  de- 
fense set  up.  In  computing  the  six  years 
"next  after"  a  day,  that  day  is  excluded  ac- 
cording to  the  general  rule. 

PatUv.  Stone,  112  Mass.  27;  Bemw  v,  Z«)/i- 
ard.  118  Masa  608. 

IJitekingtv.  Edmanda,  182  Mass.  888,  is  not 
tbe  same  as  the  case  at  bar,  and  the  decision 
there  is  not  necessarily  in  conflict  with  that 
which  tbe  plaintiff  here  contends  for.  The  con- 
struction of  the  note  given  In  the  decision  of 
that  case  was  not  necessary,  and  may  be  re- 
garded as  argument  only. 

It  may  be  well  held  that  a  note  payable  "on 
demand,  &fler  date,"  is  not  a  note  "payable  on 
time."  It  is  not  tbe  same  as  "one  day  after 
date  I  promise,"  etc.,  nor  is  it  payable  upon 
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condition  of  making  a  demaod.  It  is  an  ontt 
nary  demand  note,  supplemented  tty  the  agree- 
ment that  tbe  maker  shall  not  be  compelkd  to 
pay  it  until  the  day  after  its  dale. 

In  construing  a  contract,  every  word  ind' 
clause  shall  tie  taken  into  oonsideratioD,  and 
have  an  effect  ^ven  to  it.  if  possilde. 

AttcoodY.  (Mb,  16  Pick  290.  See  Bigtt*r\ 
V.  Wittton,  1  Pick.  485.  494;  ffeywood  r.  Pfr- 
rin,  10  Pick.  238,  230;  FhtnkUn  «tv.  Itut.  t. 
Seed,  125-Ma88.  866.  \ 

Tbe  words  "  after  date,"  in  the  note  in  tbe 
case  at  bar,  qualify  and  control  the  words  "cm 
demaod. "  They  are  not  a  memoiaiKhim  at  tiie 
bottom  of  the  note,  Uke  the  cases  above  died, 
but  are  in  the  body  of  the  note,— a  part  of  llx 
contract;  and  by  their  manifest  intention  mi 
legal  effect  the  defendant  was  not  bound  to  par 
tbe  note  until  Hay  21, 1880,  the  next  day  tba 
its  date. 

Mr.  F.  T.  Benner,  for  defendant: 

The  note  was  a  demand  note,  and  niit  mif^i 
have  been  brought  on  itimmediatdjonthetU; 
of  its  date,  without  demand. 

Hitehingt  r.  Edmandt,  182  Mass.  388.  Set 
Pre^ey  v.  WilUama,  15  Mass.  198. 

The  latter  case  is  not  disturbed  by  PWti  t 
Stone,  112  Mass.  27,  and  is  not  inconastent 
with  the  decision  in  Bemit  v.  Leonard,  118 
Mass.  SOS. 

Per  Cnriamt 

It  was  held  In  Httekin^  v.  firfnuifA.  13 
Mass.  888,  that  a  promissory  note  payabte  "oo 
demand  after  date  "  is  not  a  note  payaUe  oc 
time,  but  "is  an  ordinary  demaod  note,  psj- 
ablc  at  once  on  demand,  on  which  ao  aciion 
could  have  l>een  brought  immediately  aftv  it 
was  given,  without  any  demand."  lUs  is  de- 
cisive of  the  case  at  oar.  An  action  miglit 
have  been  brought  on  the  note  in  suit  at  aor 
time  on  May  20,  1880.  after  it  was  given,  ft 
follows  that  this  suit,  commenced  May  21.  W^. 
was  not  brougb  t  witbin  sis  years  after  the  caow 
of  action  accrued,  and  that  tbe  Statute  (A  Lioi' 
itations  is  a  bar. 

EaxepUom  overriUed. 


Francis  £.  HOWES 

V. 

David  H.  NEWCOMB. 

1.  Pob.  Stat.  chap.  198.  %  88,  providing 
for  a  lien  noon  domestic  animals  for 
charges  fortneir  keeping,  creates  rights 
in  derogation  of  the  common  law,  and  is 
to  be  eonstmed  strictly. 

2.  The  party  claiming  a  lien  nnder  the 
■tatute  is  bonnd  to  prove  that  tbe  a&i- 
mols  were  brought  to  his  premifles,  ta 
put  in  his  care,  by  or  with  th6  eonsrat 
of  the  owner. 

8.  A  mortMffor  of  animale  is  net  the 
owner  wittun  the  meanhig  of  tbe  stat- 
ute. 

4.  Consent  will  not  be  inferred  from  the 
fact  that  tbe  mortgagee  leaves  ttie 
property  with  the  mortgagor,  where 
the  property  is  such  as  ia  asaally  oared 
for  by  tne  owner.  ^  t 
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A  general  elauM  ia  a  mortgrns e  apan 
htoMaand  wagon,  which  proviaes  uat 
any  Uen  of  third  per»ona  affecting  the 
property  maybe  dischanred  before  ren- 
dering the  surplus  to  the  mortgagor, 
does  net  bwply  consent  to  aubjeet  the 
horses  to  a  um  for  keepin|f. 
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(Hampden  Filed  January  10,1888.) 

NdefendsDt's  exceptions.  Octrruled. 

Action  of  replevin. 
The  bill  of  exceptions  is  as  follows: 


It  a[^>eared  in  evidence  at  the  trial  that  one 
Tbompson,  the  owner,  April  26,  1886,  mort- 
p^tA  a  quantity  of  personal  property  to  the 
pUiDtiff,  coDsisnnf;  of  the  stock,  tools,  and  fix- 
tures in  Thompson's  meat,  fish,  and  vegetahle 
market,  in  Springfield;  aJso  the  two  horses,  one 
wijpm,  three  single  harnesses,  and  a  business 
sleifih,  described  in  the  writ  and  then  "used  in 
connection  with  said  business."  The  mort- 
gige  was  duly  put  in  evidence  [and  a  copy 
thereof  was  annexed  to  tbe  exceptions]. 

The  plaintiff  relied  on  said  mortgage  as  entit- 
ling him  to  the  possession  of  tbe  properly. 

It  appeared  that  the  mortgage  was  given  to 
Kcure  the  payment  of  a  promissory  note,  given 
by  Thompson  to  plaintiif,  of  even  date  with 
the  mortgage,  for  the  smu  of  $825.  and  in- 
terest, and  for  other  purposes  as  set  forth  there- 
in.  The  note  and  mortgage  were  dated  April 
26,  1886,  and  tbe  mortgage  was  duly  recordoj 
April  27,  1880. 

Thompson,  from  the  date  of  said  mortgage  to 
sboat  October  12,  1886,  carried  on  the  busi- 
ness of  buying  and  selling  meats,  fish,  and  ve- 
nlables,  and  tbe  horses  m  question  were  used 
m  ttie  business  in  the  delivery  of  goods. 

Plaintiff,  among  others,  furnished  Thomp 
no  with  meats  to  be  kept  and  scdd  in  nfd 
market. 

The  defendant  was  in  Uie  employ  of  Tbomp- 
son in  tbe  market,  as  a  salesman,  also  peddling 
fish,  and  keeping  booka  during  the  whole  time. 
Tbe  horses  were  Kept  at  defendant's  bam,  about 
one  mile  and  a  half  from  tbe  market,  during 
(be  whole  time,  and  were  there  when  the  mort- 
ga^  was  made,  although  it  did  not  appear  tiiat 
{^ntifl  then  or  afterwards,  prior  to  Thomp- ' 
■00*8  disappearance,  knew  where  they  were  ^ 
kept   Deieodant  fumisbed  the  grain  and  bay  | 
eaten  hv  the  horses  during  the  whole  time,  and  i 
claimea  that  Thompson  owed  him  therefor  the  j 
sum  of  about  $80.    It  appeared  thatdefendant : 
and  Thompson  bad  a  settlement  May  8,  1886,  | 
,  when  defendant  was  paid  for  keeping  the  horses 
to  that  date,  by  Thompson;  and  it  is  for  the  ' 
keephig  after  that  date  that  the  defendant  | 
cidms  a  lien. 

Thompson  absconded  on  or  about  October  12, 
1886,  and  has  never  returned.  Before  be  left 
he  put  all  (be  property  described  in  the  writ 
into  the  custody  and  care  of  defendant,  and  di- 
rected him  to  notify  the  plaintiff  of  his  leaving, 
which  he  did. 

Evidence  was  offered  tending  to  show  a  de- 
tention of  the  horses  by  the  detendaot.  prior  to 
NoT^ber  6,  1886,  tbe  same  being  detained  by 
the  defendant  on  tbe  ground  that  he  bad  a  lien 
thereon  for  the  expense  incurred  by  him  in  ke^ 
ing  them  as  aforesaid. 

It  did  not  appear  that  the  defendant  had 
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taken  any  steps  provided  in  the  statutes,  towards 
the  enforcement  of  bis  lien,  except  as  herein  set 
forth. 

Defendant  asked  the  court  to  rule  that  he  had 
a  lien  upon  tbe  horses  for  their  keeping,  as 
a^inat  the  plaintiCT's  mortgage,  both  for  the 
time  intervening  betT*'cen  the  first  interview, 
October  13,  ancTtbe  date  of  plaintiff's  writ,  No- 
vember 9, 1886,  and  also  for  the  whole  time  he 
kept  them  for  said  Thompson. 

The  court  declined  so  to  rule,  and  found  for 
tbe  plaintiff  as  respects  tbe  hones  In  question; 
and  the  defendant  excepts. 

Mr.  A.  M.  Copeland,  for  defendant: 

If  the  defendant  bad  a  Hen  upon  tlie  horses 
at  tbe  time  the  replevin  writ  was  served,  plain- 
tiff cannot  prevail. 

Fovler  T.  Paraont,  8  New  Eng.  Rep.  445, 148 
Mass.  401. 

It  was  not  necessary  tliat  defendant  should 
have  taken  any  other  steps  toward  enforcing 
the  lien  than  detaining  the  horses  under  the 
claim.  It  was  simply  a  question  of  the  right 
of  immediate  possession. 

In  FovAer  v.  Par»(m»,  iupra,  no  other  steps 
toward  enforcing  tbe  Hen  bad  been  taken. 

Plaintiff  bad  no  right  to  possession  without 
first  discharging,  or  offering  to  discharge,  the 
lien.   This  be  did  not  do. 

Under  the  reservation  of  possession  contained 
in  the  mortgage,  the  right  to  immediate  pos- 
session was  withheld  from  plaintiff;  it  had  not 
passed  to  him  at  the  date  of  his  writ. 

The  case  does  not  find  that  there  bad  been  a 
breach  of  the  conditions  of  the  mortgage,  unless 
Thompson's  absconding  was  such  breach.  But 
tbe  case  does  not  find  how  much,  if  anything, 
was  actually  due  on  the  obligations  secured  by 
morigagc.  The  note  may  have  been  p^d,  and 
only  tbe  accotmt  for  goods  fumisbed  left  un- 
paid. 

Thompson's  mortgage  did  not  pass  to  plain- 
tiff tbe  full  and  complete  rights  usually  ac- 
quired by  a  mortgagee  of  personal  property, 
"rbere  was  something  more  to  be  done,  to'  wit; 
tt  breach  of  tbe  conditions,  acted  upon  by  plain- 
tiff. 'This  seems  to  have  been  recognized  as 
law  in  Goodridi  v.  Willard,  2  Gray,  208. 

At  the  time  the  mortgage  was  given,  "Thomp- 
son had  no  rij^t  of  possession  as  against  de- 
fendant. Tbompson  never  had  possession  of 
tbe  horses  from  the  time  be  first  placed  them 
in  defendant's  care  until  they  were  taken  by 
plaintiff's  writ;  nor  bad  Thompson  the  right  of 
possession  as  against  defendant,  except  at  tbe 
instant  of  settlement.  May  8,  1886.  But  the 
horses  remained  in  the  keeping  of  defendant, 
BO  the  right  was  instantly  lost  again. 

See  Qibbt  v.  (Jhi^M,  8  New  Eng.  Bep.  205, 148 
Mass.  108. 

When  these  horses  were  placed  in  defendant's 
careand  keeping,  they  were  the  absolute  prop- 
erty of  Thompson,  tbey  were  placed  in  the  de- 
fendant's care  by  tbe  owner,  and  came  within 
tbe  exact  provision  of  the  ^atute. 

Pub.  Stat.  chap.  192,  %  82. 

The  horses  were  in  defendant's  possesion  in 
such  a  way  as  gave  him  a  lien  for  their  keep- 
ing, at  tbe  time  the  mortgage  was  given.  Such 
possession  never  changed.  AltbouKb  It  does 
not  appear  affirmatiyely  that  plaintiff  knew 
where  they  were,  yet  presumably  he  did 
know.   Tbe  horses  remained  in  ouj 
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aad  care wilbptaiutiflF's  consent, — implied  con- 
aent,  at  least. 

We  say  this  case  does  not  materially  differ 
from  the  case  of  Hammond  v.  Danielmn,  t36 
Mass.  396. 

So  far  as  the  case  at  bar  is  concerned,  the 
mortgage  covers  two  horses  described  in  the 
mortgage,  "as  now  used  in  connection  with 
said  business"  (Thompson  fish  and  meat  busi- 
ness). The  mortgagor,  by  the  terms  of  the 
mortgi^,  reserved  the  right  of  and  retained 
possession  of  the  horses,  subject  to  our  lien.  It 
was  the  manifest  intention  of  the  parties  to  the 
mortage  that  the  horses  should  continue  to  he 
used  m  connection  with  the  business,  and  should 
be  fed  and  properly  cared  for,  not  merely  for 
the  benefit  of  the  mortgagee,  but  for  that  of  the 
mortgagor  also,  by  preiierTing  the  value  of  the 
secuntT  and  atrording  a  means  wherewttbd  to 
pay  off  the  mortgage  debt.  In  this  case  the 
moperty  consists  of  two  horses;  iuHamTnondy. 
Vanielion,  it  was  a  hack. 

In  Stormt  v.  Smith,  187  Mass.  201,  the  court 
distinguished  between  that  case  and  Hammond 
T.  Danielton.  We  think  our  case  comes  within 
the  distinction. 

This  mortgage  contains  a  power  of  sale. 
Among  the  provisions  for  the  disposition  of  the 
mone;^  arising  from  such  a  sale  is  one  for  dis- 
char^ng  "any  claims  or  liens  of  third  parties 
affecting  the  same."  We  cannot  conceive  for 
what  purpose  that  provision  was  made,  unless 
It  was  contemplated  that  Thompson  might  so 
deal  with  the  property  as  to  subject  it  to  liens, 
if  necessary. 

Mr.  Willmore  B.  Stone,  for  plaintiff: 

The  lien  claimed  in  this  case  is  that  created 
by  Pub.  Stat.  chap.  199,  g  32.  It  did  not  exist 
at  common  law,  and  can  only  attach  in  case  the 
horses  to  question  were  placed  in  the  care  of 
the  defendant  l^,  or  with  the  consent  of,  the 
owner. 

IrrespectlTe  of  the  statute  condition,  a  Uen  on 
personal  property  cannot  be  created  without 

the  consent  or  authority  of  the  owner. 

Bvxton  V.  Bmighan,  6  C.  &  P.  674;  Olobe 
Works  V.  Wright,  106  Mass.  207. 

The  plaintiff  had  no  knowledge  as  to  where 
the  hordes  were  kept  until  informed  bv  the  de- 
fendant, after  the  disappearance  of  the  mort- 
gagor, and  he  then  made  a  demand  on  defend- 
ant for  them,  who  refused  to  give  them  up,  on 
the  ground  that  be  had  a  lien  thereon  for  the 
expense  incurred  by  him  in  keeping  them  from 
Mav  8,  1886. 

The  only  evidence,  if  any,  of  consent  on  the 
part  of  the  plaintiff,  ia  that  to  be  inferred  from 
the  terms  of  tlie  mortgage  itself;  and,  without 
such  consent  in  the  mortgage,  express  or  im- 
plied, the  defendant  cannot  maintain  a  lira 
against  plaintiff. 

Hammond  v.  Danielton,  126  Mass.  2M;  Storm* 
V.  8miifi,  187  Mass.  301. 

The  decision  of  this  case  essentially  depends 
on  whether  it  shall  be  held  to  be  witbm  the 
principle  of  Hammond  v.  Danidmn,  or  Storms 
T.  Smtth,  nipra.  The  terms  of  the  mortgages 
are  similar  m  the  three  cases.  In  Storms  v. 
Smith  the  property  mortgaged  was  household 
fimiiture,  but  the  necessity  of  its  being  stored 
somewhere,  coupled  with  the  fact  that  the  mort- 
gagor was  entitled  to  use  the  same  until  de- 
fault in  the  condition  of  the  mortgage,  was  not 
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deemed  sufficient  evidence  of  the  consent  ctf  the 
mortgagee  to  its  being  stored  with  the  defend- 
ant, with  whom  the  mortgagor  had  placed  it. 

This  case  would  seem  to  be  identical  in  prin- 
ciple with  that  of  Stormt  v.  Smith,  gvpra;  un- 
less, indeed,  the  proper  construction  of  tbe 
phrase  "now  used  m  connection  with  said 
business"  can  be  said  to  bring  it  within  th^  (tf 
Hammond  y.  JJanielum,  supra.  Id  Hammmi 
V.  Ikmielton  tbe  back  bad  been  used,  and 
be6ome  in  need  of  repairs  in  order  to  be  fartljer 
used  in  the  manner  stipulated  in  the  monsagc, 
and  tbe  plaintiff  would  have  taken  it  with  tbe 
additional  value  of  the  cost  of  tbe  repairs.  Bui 
in  the  case  at  bar  tbe  horses  must  be  f ed  aui 
cared  for,  whether  in  use  or  not  in  connectiofi 
with  mortgagor's  business,  and'  no  additioDal 
value  came  to  tbe  plaintiff  by  reason  of  sii;- 
thing  furnished  them  by  tlie  aefoadaot 

At  common  law,  it  was  said  that  a  bailee  had 
a  lien  on  goods  hailed  to  him  in  those  ca8es,0Dlj, 
where  an  additional  value  had  been  conferred 
by  him  on  the  chattels,  either  directly  by  the 
exercise  of  personal  labor  and  skill,  or  indirect- 
ly by  the  intermediate  use  of  any  instmmart 
over  which  he  bad  control;  and  perhaps  this  ta 
the  test  to  be  applied  in  this  class  of  cases 

Jackson  v.  Oummi/is,  5  M.  &  W.  342;  S.  C. 
8  Jur.  486.  See  also  Willianu  v.  AUmtp,  10  C. 
B.  X.  8.  417;  TheSdo,  L.  R.  1  Adm.  &  Bed. 
353.  355. 

if  defendant  is  not  entitled  to  a  lien  for  the 
first  period  mentioned,  namely,  up  to  tbe  time 
when  tbe  plaintiff  demanded  the  horses  of  hhn, 
then,  as  he  held  them  against  the  will  of  tbr 
plaintiff  from  that  time  up  to  November  6, 188% 
he  cannot  maintain  a  lien  for  the  latter  period. 

Bvxton  T.  Baughan,  and  OMm  IForb  v. 
Wright,  vi^;  mtUngtuorth  v.  Bow,  19  BA. 
228. 

The  plaintiff  had  a  right  to  rely  on  the  notice 
which  the  recording  of  his  mortgage  fnve  to 
all  the  world,  and  defendant  is  charged  witli 
knowledgeof  the  mortgage,  and  took  the  horses 
to  keep  subject  to  the  claim  which  plaintiff  bad. 

Storms  V,  Smith,  supra. 

Unless  defendant  was  prepared  to  impeacli 
the  title  of  the  plaintiff,  he  should  havesunen- 
dered  the  horses  and  taken  his  remediesagaiiui 
his  bulor. 

SisneUY.  PfOTse.  88  IT.  T.  888,  S59;  Sartnt 

v.  Ush^.  55  N.  H.  287,  298. 

Knowlton,  J.,  delivered  the  o^nion  of  tbe 
court: 

Tbe  horses  fiought  to  be  replevied  are  claimed 
by  the  plaintiff  under  a  mortgage  of  unqaO'  . 
tioned  validity,  and  by  the  defendant  mia  so 
alleged  lien  for  their  lioard,  founded  on  Pub. 
Stat.  chap.  102,  ^  83.  This  section  {Hondes 
^at  "persons  baving  proper  char^  due  tltea 
for  pasturing,  boarding,  or  keeping  horses  or 
other  domestic  animals  brought  to  their  pma- 
ises,  or  placed  in  their  care,  by  or  with  tbcccn- 
sent  of  uie  owners  thereof ,  shall  have  a  lieo  os 
such  horses  or  other  domestic  animals  forsaek 
charges."  It  creates  rights  In  dnogatioa 
of  the  common  law,  and  is  to  be  con^med 
strictly.  Itogers  v.  Currier,  18  Gray,  1* 
To  maintain  a  lien  under  it,  one  nwrt 
show  that  he  has  pastured,  boarded,  or 
kept  the  animals  claimed,  and  that  they  wen 
hroudit  to  his  preniiseKXHF  ^aced  Jo  hi>  ore. 
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by,  or  with  the  consent  of,  their  owdcf.  These 
ire  matters  of  fact  to  be  established  by  evidence. 
The  onl;  exception  taken  was  to  the  refusal  to 
rale,  as  reaueated,  that  the  defendant  "had  a 
lien  upon  the  horsee  for  their  keeping.aa  affainst 
the  ptaintiflF's  mortf^ge,  both  for  the  time  in- 
tervening between  the  first  interview,  October 
12,  and  the  date  of  the  plaintiffs'  writ,  Novem- 
ber6, 1H86,  and  also  for  the  whole  time  he  kept 
tbem  for  said  Thompaoo;"  and  the  question  ia 
whether  the  case  shows  such  facts  that  the  judge 
ought  tu  have  made  this  ruling  as  a  matter  of 
hw. 

The  bill  of  exceptions  does  not  purport  to  be 
a  full  report  of  tbe  evidence  or  facts  of  the  case. 
II  does  not  even  state  that  it  presents  all  the  facts 
or  evidence  bearing  upon  the  legal  question 
raised.  If  we  assume — what,  in  a  case  of  this 
kind,  in  the  absence  of  an  express  statement, 
dioald  not  ordinarily  be  assumed  in  favor  of  an 
excepting  party, — that  we  have  all  the  facts 
touching  the  existence  of  the  lien  claimed,  can 
there  be  no  proper  interpretation  of  them  other 
than  as  creating  a  lien?  The  defendant  was 
boand  to  prove  that  the  horses  were  brought  to 
his  premises  or  put  in  his  care  by,  or  with  the 
consent  of,  the  owner.  This  fact  is  not  found. 
Are  the  others  which  appear  in  the  exceptions 
equivalent  to  itin  law?  Is  it  impossible  properly 
to  draw  inferences  from  the  others,  IneonsfBtent 
with  the  existence  of  this? 

The  mortgagor  was  not  theowoer  within  the 
meaning  of  this  statute,  but  the  plaintiff  was. 
It  fe  not  contended  that  the  plaintiff  expresslv 
agreed  to  the  horses  being  placed  in  the  defend- 
ant's  care.  But  undoubtedly  an  implied  con- 
sent will  answer  the  requirements  of  the  law; 
and,  in  every  case  of  this  kind,  tbe  inquiry  is 
vhetber  such  implied  consent  is  found.  That 
depends,  when  animals  are  left  with  a  mortga- 
gor by  a  mortgagee,  not  only  upon  the  terms 
of  the  express  contract  relating  to  them,  but 
also  upon  alt  the  circumstances  surrounding 
ibe transaction,  indicatingthe  expectation  of  the 
mortgagee  as  to  the  management  of  them  by  the 
mortgagor.  If,  from  these,  the  mortgagee  may 
l)e  presumed  to  have  understood  that  the  mort- 
gagor would  take  them  to  a  stable-keeper  to  be 
warded,  and  no  objection  was  made,  &uch  con- 
sent should  be  implied.  Otherwise  it  should 
not.  It  should  be  kept  in  mind  that  the  purpose 
of  a  mortga^  is  to  furnish  security,  and  that 
the  property  is  usually  left  with  the  mortgagor 
forbis  convenience,  with  an  understanding  that 
nothing  shall  be  done  or  permitted  by  him  to 
impair  the  security.  An  agreement  which  will 
defeat  the  purpose  of  the  transaction  should 
not  be  inferred  or  implied  against  a  mortgagee 
without  cogent  evidence.  A  mortgage  of 
borses,  given  to  secure  performance  of  an  act 
in  the  distant  future,  is  worthless  if  the  mort- 
gagor may  create  a  lien  upon  them  by  putting 
them  out  to  be  boarded.  It  is  true  the  mort- 
^gee  must  know  they  are  to  be  fed,  and  that 
!t  will  cost  something  to  feed  them.  But  that 
in  itself  is  immaterial.  The  real  question  is 
whether  be  has  reason  to  believe  and  does  be- 
lieve that  they  ate  to  be  boarded  at  a  livery 
stable,  or  kept  by  any  one  else  than  the  mort- 

S^r.  It  is  doubtless  true  that,  outside  of  the 
gest  cit{e8,.a  very  small  part  of  the  horses  or 
cattle  in  Massachusetts  are  Doarded  out  by  their 
owoers.  Keeping  them  in  the  personal  care  of 
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the  owner  or  of  his  servants,  upon  his  own 
premises,  or  in  bams  where  he  hires  privileges 
and  furnishes  hia  own  fodder,  is  the  rule.  And 
one  acquiring  an  interest  in  horses  used  in  a 
common  kind  of  business  in  the  interior  of  the 
State,  and  leaving  them  with  their  owner,  would 
naturally  suppose,  in  the  absence  of  any  agree- 
ment to  the  contrarj-,  that  they  were  tobetept 
by  him,  and  not  taken  elsewhere  to  be  boardea. 
If,  on  the  other  hand,  he  should  know,  at  the 
time  of  taking  the  morteage,  that  his  mort<a- 

for  kept  his  horses  at  a  boarding-stable,  or  that 
e  was  engaged  in  a  business  in  which  men 
generally  hire  their  horses  boarded,  and  he 
should  leave  them  with  him  without  directions, 
he  would  be  hdd  to  consent  to  their  being  so 
kept. 

The  question  before  us  differs  from  that 
raised  in  Hammond  v.  Danielson,  136  JViass.  294. 
In  that  case  the  mortgage  was  upon  a  hack 
which  the  mortgagee  leit  in  the  poseeG^on  of 
the  mortgagor  to  be  used  in  his  business;  and 
the  question  was  whether  consent  was  to  be 
implied  that  it  should  be  taken  to  a  mechanic 
for  repairs  in  the  ordinary  way,  so  as  to  become 
subject  to  a  lien.  The  use  agreed  to  naturally 
caused  wear,  and  a  consequent  necessity  for 
repairs;  and,  inasmuch  as  these  repairs  could 
hardly  he  procured  otherwise  than  by  putting 
it  in  the  shop  of  a  mechanic,  the  court  held 
that  it  must  be  deetned  to  have  been  taken  there 
with  the  mortgagee's  consent.  Not  merely  the 
making  of  repairs  was  necessary  to  the  preser- 
vation of  it  in  the  use  to  which  the  mortgagee 
permitted  it  to  be  put,  but  the  making  of  them 
by  a  person  other  than  the  mortgagor,  under 
such  circumstances  as  would  ordinarily  create 
a  lien  at  the  common  law.  The  keeping  of 
mortgaged  horses  is  necessary  to  the  preserva- 
tion of  the  security,  but  it  may  be,  and  com- 
monly is,  done  by  the  person  who  owns  them  in 
his  business;  and  it  seldom  necessitates  their 
being  taken  away  or  put  In  the  custody  of  an- 
other. 

The  case  at  bar  is  like  StoriM  v.  Smith,  187 
Mass.  201.  In  that  case,  as  in  this,  the  effort 
was  to  establish  a  lien  for  keeping  property; 
and  the  question  in  that  case  was  whether  the 
mortgagee  impliedly  consented  to  the  storage 
of  it.  for  pay,  by  one  to  whom  the  mortgagor 
delivered  it.  In  that  case,  as  in  this,  the  mort- 
gagor might  keep  it  in  his  personal  charge  in  a 
building  which  be  owned  or  procured  for  that 
purpose,  or  he  might  put  it  into  the  custody  of 
another.  It  was  decided  (hat  the  mortgagee 
could  not  be  presumed  to  have  consented  to  its 
being  left  by  the  mortgagor,  for  storage,  with 
one  who  was  to  keep  it  for  pa^  and  claim  a  lien 
upon  it.  It  is  said  in  the  opinion ;  ' '  The  mort- 
gagee had  given  no  authority  other  than  what 
was  to  he  implied  from  his  allowing  the  mort- 
gagor to  remain  in  possession  of  the  mortgaged 
goods,  coupled  with  the  fact  that  it  was  neces- 
sary that  the  goods  should  be  stored  some- 
where to  prevent  their  destruction.  If  these 
circumstances  were  enough  to  support  the  de- 
fendant's claim,  every  mortgagor  in  possession 
of  perishable  goods  would  have  power  to  create 
a  paramount  Hen  upon  them."  And,  referring 
to  the  record  of  the  mortgage,  it  is  said  of  the 
claimant,  "If  storage  was  necessary,  he  was 
chargeable  with  notice  that  the  plaintiff  had  a 
right  to  judge  for  himsc^  ^^he^  i| 
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if  bis  interest  was  to  be  charged  with  the 
coBi."  A.  charge  for  keeping  goods  is  the  same 
Id  kind  as  acha^for  keeping  living  animals. 
Each  is  for  the  use  of  the  place  occupied  by  the 
property,  and  for  care  and  supervision.  The 
only  difference  is  that,  from  the  nature  of  the 
property,  care  and  supervision  of  animals  in- 
volves feeding  them,  and  is  on  that  account 
more  cosUy.  Perhaps  Uiis  is  a  reason  why 
consent  to  it  as  a  charge  upon  mortgaged  prop- 
erty should  be  less  readl^  implied  against  a 
mortgagee. 

In  the  case  at  bar  do  fact  appears  bearing 
upon  the  question  of  implied  consent  of  the 
plaintlS  to  the  mortgagor's  hiring  the  horses 
boarded,  except  bis  taking  a  mortgage,  to 
secure  pavmcnt  of  a  note  for  $325,  upon  the 
horses  anci  other  articles  used  in  the  business 
of  themortgagorasa  buyerand  seller  of  meats, 
fish,  and  vegetables,  and  his  leaving  the  prop- 
erty in  the  mortgagor*!*  possession.  It  did 
not  appear  that,  "when  the  mortgage  was 
made,  *  *  *  or  afterwards,  prior  to  Thomp- 
son's disappearance,  he  knew  where  the  horses 
were  kept."  And  knowledge  that  they  were 
kept  in  the  defendant's  barn  would  not,  upon 
the  facts  stated,  have  shown  that  he  was  board- 
ing or  keeitog  them,  within  the  meaning  of 
the  law.  He  does  not  appear  to  have  been 
engaged  in  the  business  oi  boarding  horses. 
He  "  was  in  the  employ  of  said  Thompson  in 
the  market,  as  a  salesman, also  peddling  nsh.and 
keeping  books  during  tbe  whole  time."  The 
horses  were  kept  ai  his  "barn,  about  one  and  a 
half  mile  from  the  market;"  and  he  "furnished 
tbe  grain  and  bay  eaten  by  them."  Thompson 
absconded  about  October  12.  1886,  and  »  •  » 
before  he  left  he  put  all  the  property  described 
in  the  writ  into  the  custody  and  care  of  the  de- 
fendant." We  have  assumed  that  tbe  defend- 
ant had  the  horses  in  his  ' '  custody  and  care  " 
OS  a  keeper  for  hire,  before  that  date,  and  that 
be  did  not  merely  sell  Thompson  hay  and  grsin 
and  let  him  room  in  the  barn.  But  if  this  was 
so,  there  is  nothing  to  show  that  it  was  ap- 
parent at  thft  time,  and  it  is  not  clearly  stated 
m  tbe  bill  of  exceptions. 

The  provision  in  the  power  of  sale  authoriz- 
ing the  mortM^;ee  to  discbjirge,  from  the  pro- 
ceeds, "any  claim  or  lien  of  a  third  person  af- 
fectli^  tbe  property,"  before  rendering  tbe 
surplus  to  tbe  mortgagor,  has  little  significance 
as  affecting  Uiis  particular  claim  of  lien:  first, 
because  it  was  a  general  clause  printed  in  the 
blank,  to  cover  any  state  of  facts  that  might 
arise;  and,  secondly,  because  in  thismuileagea 
great  variety  of  property  was  conveyed,  and 
among  other  things  wagons  used  in  the  busi- 
ness, which  might  need  to  be  taken  to  a  shop 
for  repairs.  Putting  upon  all  the  facts  the 
interpretation  most  favorable  to  the  defendant, 
we  cannot  say  that  Thompson  had  tbe  implied 
consent  of  the  plaintiff  to  subject  the  horses  to 
a  lieu,  or  that  tJie  judge  should  have  ruled,  as  a 
matter  of  law,  that  the  defense  was  made  out. 
If  this  were  to  be  held  a  valid  lien,  it  would 
seem  to  follow  that  everyone  taking  a  mort- 
gage upon  horses  used  in  a  business  like  that 
of  a  provision  dealer,  and  leaving  them  with 
the  mortgagor,  must  be  deemed  to  impliedly 
conseut  to  an  arrangement  for  the  destruction 
of  his  security.  Bucfa  a  result  would  be  incon- 
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BOSTON  &  MAINE  R.  R. 
Robert  W.  CHIPMAN. 

A  coupon-ticket  book  contaiaiDg  notice 
that  the  coupons  are  to  be  detadied 
by  or  ID  the  {ireseDce  of  tbe  conductor, 
and  will  be  accepted  for  passage  only 
when  aeeompanied  by  the  ticket,  is, 
in  the  hands  of  a  purchaser,  evidenee  of 
a  valid  and  reasonable  contract,  the 
conditions  of  which  are  not  waived  hj 
.  sometimes  allowing  passengers  to  pay 
their  fares  with  coopcma  without  show- 
inir  their  books. 

(Suffolk  Filed  January  12.18B8.) 

ON  report.  Judgment  for  plaitUiff. 
This  was  an  action  of  contract.  Thecw 
was  tried  before  a  single  justice,  without  a 
Jury,  upon  an  appeal  bv  the  defendant  frosi  a 
judgment  rendered  in  favor  of  the  plaintiff  by 
tbe  Municipal  Court  of  the  City  of  Bostoo. 

At  the  trial  in  the  superior  court  tbe  follow- 
ing facls  were  admitted  by  both  parties.  Tbe 
plaintiff  operated  a  railroad,  and  establiabed 
reasonable  rates  for  tbe  transportatiooi  of  pu- 
sengers  thereon.  The  established  fare  betwwa 
Boston  and  Melrose  Highlands  for  those  juiy- 
ing  their  fare  upon  the  train  is  twen^-nine 
cents;  and  sucb  fare  is  a  reasonable  fare;.  It 
transported  the  defendant,  and  demanded  las 
fare  for  such  transportation. 

Tbe  plaintiff  bad  previously  sold  to  defead- 
ant  uid  many  othera,  books  containing  coa- 
pons,  tbe  material  parts  of  such  books  aud 
coupons  being  as  follows: 

The  outside  cover  of  the  book  bore  the  in- 
scription, "Boston  nod  Melrose  Highlands:" on 
the  inside  of  the  cover  was  printed  tbe  follow- 
ing; 

"One-hundred-ride  ticket,  Boston  A  Maine 
Railroad,  good  for  one  ride,  and  an  additiontl 
ride  for  each  coupon  attached,  between  Bostoti 
and  Melrose  Highlands,  continuous  passage. 
Coupons  to  be  detached  by  conductor  only. 
(1300)  D.  T.  Flanders. 

Gen.  Tidtet  Agent," 

Each  coupon  was  of  the  form  fcdlowing: 

B.  &  M.  R.  R. 

I  (1200}  n 

Not  good  if  detached. 

Upon  the  third  page  of  the  cover  was 

printed: 

Notice  to  PoMengert. 
Passengers  will  please  take  notice  that  tbe 
coupons  attached  hereto  are  to  be  detached  by 
or  in  tbe  presence  of  tbe  conductor,  and  will 
be  accepted  for  passage  only  when  aooompaiued 
by  this  ticket. 

This  book,  with  coupons  entitling  the  owner 
to  one  hundred  rides  between  Boston  and  IM- 
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rose  Highlands,  was  sold  at  a  price  less  than 
Uiat  of  one  hundred  separate  single  Ucfceta  be- 
tween the  same  places. 

When  the  conductor  of  the  train  on  which 
defendant -was  transported  demanded  of  defend- 
ant hifl  fare,  the  tatter  tendered  for  such  fare  a 
<»upon  wtiich  he  had  detached  from  a  book, 
then  in  his  possession,  similar  to  that  described 
above.  The  conductor  declined  to  receive  this 
conpon  as  fare,  unless  the  defendant  would  ex- 
hibit the  book  from  which  he  bad  detached  the 
coapon;  but  offered  to  receive  it  in  payment  of 
fare  if  the  defendant  would  exhibit  such  book. 
This  the  defendant  declined  to  do,  and  refused 
to  pay  faia  fare  in  any  other  manner,  and  has 
not  paid  it,  unless  the  tender  above  described 
amounts  to  payment. 

Tbe  defendant  offered  evidebce  tending  to 
show  that,  for  a  long  time  next  prior  to  March 
^,  1880,  it  had  been  the  custom  for  passengers. 
inclodtDg  tbe  defendant,  to  detach  coupon 
tickets  and  \ta,j  theif  fare  therewith,  wilbout 
diowing  their  books  to  the  plaintiff's  conduc- 
tor, be  not  ha%~iog  demanded  to  see  said  books. 
Tbe  defendant  had  so  paid  bis  fares  for  a  long 
time  next  prior  tu  said  March  20,  without  objec- 
tion or  warning  not  to  detach  the  coupon,  and 
without  being  requested  to  exhibit  his  hook; 
and,  at  the  time  referred  to,  other  passengers 
oa  tbe  same  car  gave  coupons  detached  by 
them  in  payment  of  their  fares,  and  the  same 
were  received  without  objection,  and  without 
being  requested  to  show  their  books.  This 
eridence,  thus  offered  by  defendant,  was  ex- 
cluded, and  defendant  duly  excepted  to  such 
eielusioa. 

Upon  these  facts  the  judge  found  for  plain- 
tiff, and  reported  the  case  for  the  considera- 
UoB  of  Ibe  Supreme  Judicial  Court. 

Mr.  E.  R.  Anderson,  with  Meters.  WU- 
ham  S.  Stearns,  John  Haskell  Bntler, 
and  William  H.  Steams,  for  defendant. 

Mr.  S.  Lincoln,  for  plaintiff: 

Carriers  of  passengers  have  a  right  to  attach 
reasonable  regulations  and  conditions  to  their 
contracts  of  transportation;  and  rules  provid- 
ing that  coupons  shall  be  invalid  unless  de- 
tached by  the  conductor,  and  other  similar 
conditions,  are.  reasonable.  The  condition 
made  by  plaintiff  in  this  case  was  properly 
broagbt  to  the  notice  of  tbe  defendant,  both  by 
tbe  language  |ffinted  upon  the  ticket  and  the 
acta  of  the  conductor. 

Lcruignlle,  N.  &  G.  8.  R.  Co.  v.  JUarne,  9 
I^,  180;  S.  C.  42  Am.  Rep.  668;  Norfolk,  etc.  if. 
Co.  V.  Wy»yr.  26  An^.  &  Eng.  R.  R.  Gas.  284. 
See  also  Oremm  v.  Philadelphia  t&  R.  Co.  11 
Phila.  Rep.  597;  Cooper  v.  London,  B.  tt  8.  C. 
H.  Co.  L.  R.  4  Exch.  Div.  88;  Ripley  v.  New 
fitrteg  R.B.&T.  Co.  31  N.  J.  L.  888;  Dmcm  v. 
Aw  York  A  N.H.H.  Go.  86  Conn.  287;  Bo»- 
'»nAZ,B.  Oo.  V.  Praetor,  1  A.\\eD,  sail  Burke 
T.  8(nah  Ettttern  B.  L.  B.  5  C.  P.  D.  1;  Wood- 
V.  Etutem  Gountiea  R.  Co.  80  L.  J.  M.  C. 

m. 

Per  CoHam; 

The  contract,  of  which  the  book  and  the  cou- 
pons therein  sold  to  the  defendant  by  the 
plaintiit  are  tbe  evidence,  is  a  reasonable  and 
TaHd  one.  Under  It  tbe  plaintiff's  conductor 
▼as  not  required  to  accept,  as  the  defendant's 
fare,  a  detached  coupon;  and  had,  at  least,  the 
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right  to  demand  that  he  should  produce  and 
show  the  book.  There  was  no  evidence  which 
would  justify  the  finding  that  thepUdntlff  had 
rescinded  or  waived  any  of  the  conditions  or 
terms  of  the  contract. 
Judgment  for  plaintiff. 


GILBERT  &  BARKER  MFG.  CO. 
«. 

Bttssalda  BUTLER. 

1.  A  contract  to  put  a  gas  machine  and 
pipes  into  a  bailding*.  which,  without 
fault  of  either  party,  is  destroyed  be- 
fore tbe  work  oould  'be  flnislied,  is 
thereby  dissolved. 

2.  Where  plaintiff  is  prevented  from  ftill 
performance  of  his  entire  contract  by 
fault  of  defendant,  reooveiy  may  be 
had  for  work  and  material  mmlahed 
thereunder  at  the  time  the  contract  is 
dissolved. 

* 

(Hampden  January  10, 1888.) 

ON  defendant's  exceptions.  Oterruied. 
This  is  an  action  of  contract  upon  an  ac- 
count annexed,  and  upon  a  count  for  work  and 
materials.  The  answer  Is  a  general  denial,  and 
alleges  that  whatever  work  was  performed  or 
furnished,  and  whatever  material  was  fur- 
nished, were  performed  and  furnished  under 
an  entire  contract  for  a  specific  price;  and  de- 
nies that  pl^tiff  performed  said  contract. 
The  case  was  tried  before  the  court,  without 
a  jury,  and  the  following  facts  were  found: 
The  defendant  owned  a  lot  of  land  in  Belcher- 
town,  upon  which  was  a  building  which  he  had 
converted  into  a  bam  and  bowHng-alley,  and 
he  contracted  with  a  builder  to  construct  for 
him  a  hotel  building  on  said  lan^i.  By  the 
terms  of  this  contract,  said  builder,  for  an  en- 
tire sum,  was>  to  perform  and  furnish  all  tbe 
labor  and  materials  required  for  the  completion 
of  said  hotel  building  above  the  foundations. 
After  making  said  coutract.  and  while  the  same 
was  in  process,  the  defendant  made  a  written 
contract  with  the  plaintiff  for  the  piping  of  the 
hotel,  barn,  and  bowling-alley,  and  the  appa- 
ratus for  lighting  the  same.  The  hotel,  bam, 
and  bowling-allev  were  piped  by  the  plaintiff. 

Tbe  plaintiff  liad  supplied  all  the  material, 
except  that  required  for  filling  the  weight-case, 
and  had  done  all  the  work  called  for  by  its 
contract,  except  filling  said  case  and  hanging 
the  same,  and  attaching  the  pulleys  and  cords, 
by  moans  of  which  the  air  pump  was  to  be 
worked.  When,  in  the  prcwiress  of  its  work, 
this  point  was  leached,  the  defendant  not  faav- 
ingbuilt  the  frame  to  which  the  weight  case  was 
to  DC  bung,  and  not  being  then  prepared  to  build 
the  same,  the  plaintiff  left  the  work,  intending 
to  fill  and  hang  the  weight-case,  and  attach  the 
necessary  cords  and  pulleys,  when  it  should 
have  occasion  to  send  a  man  to  the  premises  to 
stari  up  tbe  machinery  on  the  completion  of 
the  hotel.  This  was  understood  by  the  plain- 
tiff and  defendant,  and  was  not  objected  to  by 
either.  When  tbe  plaintiff's  work  was  thus 
suspended,  It  left  said  case  in  tbe  cellar  of  the 
hotel,  and  said  cords  aii^|^ull^^sge(5(StejM 
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in  a  box  and  left  by  it  in  said  barn,  where  tbey 
have  ever  since  remained.  The  mid  frame  was 
finished  1:^  the  defendant  In  about  one  week 
after  the  plaintiff  suspended  work  as  aforesaid; 
and  about  two  months  thereafter,  without  the 
fault  of  either  the  plaintifT  or  the  defendant, 
the  hotel  building  was  entirely  destroyed  by 
tircj  and  with  it  all  the  wort  and  material 
which  the  plaintiff  had  put  into  the  same,  ex- 
cept the  air  pump  and  mixing  regulator,  which 
were  more  or  less  injured.  The  said  holder, 
and  the  piping  in  tbe  ground,  foam,  and  bowl- 
ing-alley .were  uninjured.  At  the  time  of  said 
tire,  said  hotel  building  bad  not  been  completed 
by  tbe  builder,  nor  accepted  by  tbe  defendant, 
and  the  defendant  had  never  occupied  any  part 
of  the  same,  and  had  never  made  any  use  of  the 
work  or  materials  of  the  plaintiff.  The  plain- 
tiff had  not  then  completed  its  contract,  but 
had  acted  in  ^ood  faith  with  the  intentjon  of 
fully  performing  the  same  had  it  not  been  pre- 
vented by  said  fire.  Its  failure  to  complete  it 
was  due  to  no  fault  of  the  defendant  or  of 
the  plaintiff,  but  such  failure  was  due  entii-ely 
to  said  fire;  and  there  bad  been  no  unreason- 
able delay  on  the  part  of  plaintiff  in  ^rform- 
ing  said  contract. 

Upon  these  findings  of  fact  the  defendant 
aaked  the  court  to  rule  that  the  action  could 
not  be  maintained. 

The  court  declined  so  to  rule,  and  ruled  that 
the  plaintiff  was  relieved  from  its  obligation  to 
complete  said  contract,  by  reason  of  tbe  destruc- 
tion of  said  hotel  building,  and  that,  for  the 
work  and  materials  furnished  for  and  affixed 
to  the  premises  the  plaintiff  was  entitled  to  re- 
cover, and  gave  judgment  for  the  plaintiff;  to 
which  rulings  and  refusals  the  defendant  ex- 
cepted. 

JUr.  C.  L.  Oardner,  for  defendant: 

The  gas  machine  and  piping  for  which  the 
plaintiff  seeks  to  recover  were  furnished  under 
an  oitire  coptract  and  for  a  specific  price. 

This  contract  the  plaintiff  failed  to  perform, 
and  is  not  entitled  to  recover  unless  the  destruc- 
tion of  defendant's  hotel  relieved  it  from  its  ob- 
ligation to  perform  said  contract. 

Tbe  legal  effect  of  the  plaintiff's  contract  is 
not  unlike  that  of  the  builder's,  and  subjects 
the  plaintiff  to  the  same  obligations  and  the 
same  risks. 

What  these  are  has  been  determined  in  the 
following  cases,  which  seem  clearly  to  support 
the  position  of  the  defendant: 
-  Adams  v.  Nieftols,  19  Pick.  275;  MiU  Dam 
Foundery  v.  Uovey,  31  Pick.  441  ;Lord  v.  Wheth- 
er, 1  Qray,  882;  WeUs  v.  Calnan,  107  Mass. 
514. 

All  the  apparatus  and  materials  furnished  by 
the  plaintiff,  except  the  piping  (which  possibly 
was  so  situated  that  it  could  not  have  been  re- 
moved), remained  'personal  property.  Tbe 
plaintiff  was  authorized  to  remove  tiiem  at  any 
time,  and  substitute  therefor  other  apparat^ 
and  materials.  They  were  the  properly  of  the 
plaintiff,  and  were  wholly  subject  to  his  con- 
trol. 

AtUaat  Ifiehols,  ntpra;  BtXbrook  v.  Cham- 
beHin,  116  Mass.  155;  Ja/rT.SMion,  IHMass. 
471;  TbuMV.  FUice,  187  Mass.  126. 

They  were  therefore  subject  to  the  plaiatifl*8 
risk. 

Adams  t.  NiduU,  sapra. 
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Even  if  said  apparatus  and  materials  wm 
not  personal  property,  they  were  capable,  w 
well  after  tbe  fire  as  before,  of  being  removed 
and  appropriated  by  the  plaintiff;  and,  being  iu 
property  and  not  the  property  of  tbe  defoid- 
ant,  tbe  latter  should  not  be  held  responsible 
for  their  value. 

The  case  most  favorable  to  the  plaintiiFis 
Cleary  v.  Sohier,  130  Mass.  210^  but  there  is  at 
least  one  important  difference  between  tbsi 
case  and  the  case  at  bar.  In  the  case  refeiied 
to,  the  court  follows  the  decision  in  WefU  v. 
Galnan,  supra,  and  in  the  latt«r  case  tbe  dti- 
tinction  is  made  between  a  contract  to  coostroct 
a  building  and  a  contract  to  make  repturs  npon 
s  building  already  constructed.  In  the  csseii 
bar,  if  what  the  plaintiff  furnished  under  its 
contract  did  not  remain  personal  property  doTu 
to  the  time  of  the  fire,  as  contended  by  tbe  de^ 
fendant,  no  part  of  it — so  far,  at  least,  as  tbe 
hotel  building  was  concerned,  was  in  the  na- 
ture of  "rwjairs." 

Mr.  Oideon  Wells,  for  plaintiff: 

The  judgment  of  the  court  upon  tbe  facts 
found  was  in  accordance  with  the  deddon  of 
this  court  in— 

Cleary  v.  Saltier,  130  Haas.  210;  Lord  v. 
Wheeler,  1  Gray,  882. 

All  the  materials  called  for  had  been  ^lr• 
nished,  and  tbe  work  substantially  cmniideled. 

The  complete  execution  of  the  contract  wai: 
rendered  impossible  by  no  fault  of  the  plaintiff. 

Tbe  labor  and  materials  of  the  plaintiff  have 
been  put  upon,  and  fixed  to,  the  premises  of  tbr 
defendant,  and  he  has  received  substantial 
benefit  therefrom. 

By  the  terms  of  the  contract  it  was  the  dnt>- 
of  the  defendant  to  furnish  a  building  into 
which  the  plaintiff  could  put  his  apparatus  and 
piping,  and  the  case  finds  that  the  plaintiff' ^ 
failure  to  fully  perform  his  contract  was  due 
the  fact  that  defendant  failed  to  maintain  tbe 
building  in  proper  condition  to  receive  the 
work. 

NiUo  V.  Binsse,  1  Keyes,  476;  S.  C.  8  Abb.  Jf. 
T.  App.  875;  Batfsot*  v.  Clark,  70  111  6S((: 
Whelan  v.  Ansonia  Cloek  Go.  27  Hun,  iST: 
Qarretly  v.  Brasell,  84  Iowa,  100. 

The  fact  that  one  of  tbe  buildings  was  banc 
constructed  by  contract  cannot  be  material  a 
was  the  defendant's  proper^,  so  far  as  com- 
pleted. His  contract  with 'the  plaintiff  vav 
based  upon  his  ownership  of  it,  and  right  to 
control  Its  use.  By  bis  contract  he  undertook 
to  have  and  maintain  the  building  to  reonrr 
tbe  plaintiff's  work  and  material. 

W.  Allen,  J.,  delivered  the  opinim  of  the 
court: 

The  plaintiff  made  a  contract  with  the  de- 
fendant to  furnish  certain  flxtoree  and  Kp^- 
ances  in  and  about  a  building  that  tibe  defencuit 
was  to  have  erected,  for  which  tiie  defnid- 
ant  agreed  to  pay  a  spedfic  sum.  The  plaintiff 
performed  its  contract  only  in  part,  and  tbH 
action  is  not  upon  the  contract,  but  in  general 
assumpsit  for  labor  and  materials  fumioied  in 
such  part  performance.  If  it  appears  that  the 
nonperformance  of  the  contract  by  the  plain- 
tiff was  caused  by  the  fault  of  tbe  defendant, 
and  that,  without  tbe  fault  of  the  plaintiff,  tkr 
contract  has  been  rescinded  or  put  an  end  lo. 
so  that  nothi^  mo^  @(^^«ndjr^ 
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and  no  action  will  lie  upon  it,  this  action  can 
be  muntaiDed.  The  contract  provided  for  fur- 
nishing the  machinery  and  appliances  for  sup- 
pljiD^  a  hotel,  and  a  barn  and  bowIini;-aHcy 
Dear  it,  with  gas.  The  plalntilT  vias  to  [urDi»b 
and  put  in  place  an  air-pump,  a  mixiog  regula- 
tor, a  tank  or  gas-gcDerator,  and  pipes  ana  fit- 
tings to  distribute  the  gas  about  tbe  buildings. 
The  defendant  was  to  do  all  tbe  eartb-work, 
muoo-work,  and  the  carpenter-work  that  was 
nqoired.  So  far  as  tbe  work  to  be  done  by 
tbe  defendant  was  a  condition  precedent  to 
work  to  be  done  by  tbe  plaiutiif,  tbe  contract 
implied  tfaat  the  defendant  should  have  it  sea- 
sonably done,  so  aa  not  to  delay  tbe  plaiutifl 
&fter  it  bad  been  notified  that  the  buildings  were 
ready.and  had  commenced  work  under  thecoa- 
tiact. 

Tbe  plaintiff  had  put  tbe  holder  or  gas-gen- 
erator into  tbe  defendant's  land,  and  tbe  pipes 
in  tbe  hotel  and  in  the  bam  and  bowling-alley, 
and  the  air-pump  and  mixing  rcgnlatnr  in  the 
cellar  of  the  hotel,  and  had  completed  every- 
thing required  of  it  by  the  contract  except  fill- 
ing  the  weight-case  and  attaching  the  pulleys 
tad  cords  by  which  the  air-pump  was  worked. 
The  case,  pulleys,  and  cords  were  provided, 
aoil  everything  was  furnished  in  accordance 
with  tbe  contract,  except  fitting  and  hanging 
tfap  weight-case.  Tbe  plaintiff  was  prevented 
from  domg  that,  and  from  completing  tbe  work 
under  the  contract,  by  the  neglect  of  the  de- 
fendant to  furnish  tbe  frame  to  which  the  case 
wts  to  be  huD^.  Not  only  was  tbe  frame  not 
ready,  but  tbe  defendant  was  not  Ifaen  prepared 
to  build  it.  The  plaintiff  left  the  work  un- 
finished solely  because  tbe  breach,  by  the  de- 
fendant, of  his  contract  to  furnish  the  carpen- 
ter-work, made  it  impossible  for  tbe  plaiotiif 
to  finish  its  work  at  that  time.  Tbe  plaintiff 
did  not  rescind  tbecootract,  if  it  had  the  right 
to  do  so.  Tbe  work  was  substantially  all  done. 
Tbe  hotel  was  not  completed.  When  it  should 
be  completed,  tbe  plaintiff  would  baveoccosion, 
though  it  was  not  required  by  tbe  contract,  to 
send  a  man  to  tbe  premises  to  start  up  the 
machinery,  and  the  same  man  could  attend  to 
filling  ana  hanging  the  weigbt-box  and  attach- 
ing the  cords  and  pulleys.  Tbe  defendant  in- 
tended to  do  this,  and  it  was  understood  by 
both  parties  that  it  would  be  done.  The  hotel 
was  destroyed  by  fire  before  it  was  finished,  and 
before  the  plaintiff  had  notice  that  tbe  frame 
was  ready.  The  destruction  of  the  building 
wjtboQi  the  fault  of  either  partv  absolved  both 
parties  from  the  obligation  of  the  contract,  and 
rendered  further  performance  of  it  by  tbe 
pbintifl  impossible;  it  worked  a  virtual  dissolu- 
ti(u  of  the  contract.  It  Is  hardly  necessary  to 
cite  uthorities,  or  to  adduce  arguments,  to 
suatab  the  prOpoeitiOD  that,  if  the  plaintiff  bad 
famished  labor  and  materials  under  an  entire 
contract  which  it  hod  not  fully  perforoied  at 
tbe  time  the  contract  waa  dissolved,  and  if 
such  nonperformance  was  owing  to  tbe  fault 
of  tbe  defendant,  tlie  plaintiff  can  maintain  an 
sctim  for  the  labor  and  m^rials.  Batet^n  v. 
<^k,  70  Dl.  6S«;  and  Qarrettg  t.  BraxeU,  U 
I«wa,  100,  are  in  point. 

Tmre  is  no  question  that  the  bait  of  tiie  de- 
fendant prevented  the  completion  of  the  plidn- 
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tiff's  work  at  some  time  before  the  fire;  and  it 
must  be  taken  to  have  been  the  cause  of  the  in- 
completion  of  the  work  at  the  time  of  tbe  fire, 
unless  some  fault  of  the  plaintiff  intervened  as 
a  contributing  cause.  The  plaintiff  could  not 
be  in  fault  unless  he  was  under  obligation  to 
perform  the  contract  and  bad  an  opportuuity 
to  complete  the  work.  If  the  breach  of  con- 
tract by  the  defendant  was  such  as  to  give  tbe 
plaintiff  a  right  to  rescind  the  contract,  and  he 
exercised  that  right,  be  would  be  under  no  obli- 
gation to  further  perform  the  contract,  and 
could  not  he  in  fault  in  not  doing  so.  If  tbe 
circumstances  were  such  that  he  could 
not.  or  if  be  did  not,  rescind  the  contract,  but 
continued  under  Its  obligation,  tbe  fact  would 
remain  that  he  would  have  fully  performed  tbe 
contract  but  for  the  fault  of  the  defendiuit; 
and  that  fault  would  remain  the  cause  of  the 
nonperformance  nntil  the  plaintiff  should  be 
in  fault.  The  plaintiff  could  be  in  do  fault  in 
not  completing  the  work,  until  it  bad  notice 
that  the  defendant  had  finished  tbe  frame.  Al- 
though the  frame  was,  in  fact,  ready  two  months 
before  the  hotel  was  burned,  tbe  plaintiff  bad 
no  notice  of  it.  It  had  no  reason  to  suppose 
that  the  defendant  bad  rendered  it  possible  to 
finish  the  work;  and  ve  need  not  consider  what 
would  have  been  tbe  effect  of  notice  before 
that  time,  from  the  defendant,  tbat  he  had 
performed  the  condition  precedent,  with  a  re- 
quest to  the  plaintiff  to  complete  the  work. 
The  plaintiff  was  not  in  fault  in  not  insisting 
upon  a  speedy  performance  of  tbe  contract  by 
tbe  defendant,  and  in  agreeing  to  a  post[>oQe- 
meot.  The  defendant  had  already  broken  bis 
contract,  and  prevented  tbe  plaintiff  from  com- 
pleting its  part,  and  obliged  it  to  suspend  its 
work;  and  it  could  not  perform  the  little  tbat 
remained  until  the  defendant  had  performed 
bis  part.  At  what  time  that  should  be  done 
was  immaterial.  It  migbt  be  more  desirable 
and  convenient  for  both  parties  tbat  it  should 
not  be  done  until  the  building  was  finished,  so 
tbat  tbe  macbine  could  be  put  in  use.  Tbe  de- 
fendant's work  was  a  condition  precedent  to 
the  plaintiff's,  and,  if  they  mutually  agreed 
that  both  should  be  postponed  for  a  time,  their 
relations  were  not  changed,  nor  the  fact  altered 
that  the  failure  of  the  defendant  to  finish  his 
work  prevented  the  plaintiff  from  performing 
his  contract.  Without  deciding  that,  if  there 
had  been  no  fault  in  either  party,  the  destruc* 
tion  of  the  building  before  the  plaintiff  had 
fully  performed  it?  contract  would  nve  It  a 
right  to  recover  for  what  it  had  furnished  un- 
der it  (see  Lord  v.  Wheeler,  1  Gray,  283;  Cleary 
v.  i-ohier.  ISO  Mass.  210;  Wellt  v.  Catnan,  107 
Mass.  514;  AppUby  v.  Meyert,  L.  R  2  G.  P. 
651),  we  decide  that,  as  the  plaintiff  had  been 
prevented  from  performing  its  contract  by  the 
fault  of  tbe  defendant,  and  without  tbe  fault 
of  tbe  plaintiff,  the  contract  remained  unper- 
formed at  tbe  time  it  was  dissolved  by  tbe 
burning  of  the  building.  The  plaintiff  can  re- 
cover for  the  labor  and  materials  furnished  un- 
der the  contract,  although  tbe  completion  of 
tbe  work  had  been  further  delayed  by  tbe  con- 
seDt  of  both  parties,  and  witwnit  the  imme- 
diate fault  of  either. 
EteepUm*  oeerruled. 
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BOSTON  SAFE  DEPOSIT  &  TRUST  CO., 
Trustee, 

0. 

George  HIXTER 

1.  A  will  gave  the  residue  of  testator^s  es- 
tate, realand  perBonal,  to  his  four  chil- 
dren, "to  be  divided  equally  between 
them,  share  and  share  alike,  to  them, 
their  heirs,  and  assigns  forever."  A 
codicil  directed  that  all  the  property 
and  estate  given  to  one  of  said  four 
children  in  the  will  should  be  paid  to  a 
certain  trust  oompany,  to  be  held  by  it, 
in  trust  for  the  benefit  of  said  child,  to 
be  invested  by  the  company;  and  that, 
ut  the  death, of  such  child,  the  estate  so 
left  in  trust  should  be  divided  among 
her  children,  etc  Held,  that  this  codi- 
cil was  in  law  equivalent  to  a  direct 
flrffk  to  the  trust  company  as  trastee; 
that  its  effect  was  to  give  to  such  com- 
pany as  trustee  all  the  property  and  es- 
tate given  to  testator's  said  child  by  the 
will,  viz.,  one  quarter  of  the  personal  es- 
tate absolutely,  and  an  undivided  one 
quarter  of  the  real  estate  in  fee;  and 
tdat  the  intent  vim  to  ffive  such  trus- 
tee the  legal  title  to  both  saoh  real 
and  personal  estate,  with  power  to  aell 
and  convey  the  same,  in  order  to  carry 
out  the  purposes  of  the  testator. 

2.  The  caption  of  the  order  of  notice  of  a 

ttetition  to  the  probate  eourt  for 
eave  to  the  trustee  to  sell  the  undi- 
vided fourth  of  the  real  estate  held  in 
trust  used  the  words  "beirsat  law,  next 
of  kin,  and  all  other  persons  interested 
in  the  real  estate."  Held,  that  this  was 
a  sufficient  compliance  with  Pub.  Stat, 
chap.  141,  S  21,  which  provides  that  such 
notice  ia  to  be  "given,  in  such  manner 
as  the  court  may  order,  to  ail  persons 
who  are  or  may  become  interested  in 
such  estate,  and  to  all  persons  whose  is- 
sue, not  then  in  being,  may  become  so 
interested." 

8.  The  rifsht  of  a  trustee  to  sell  trust 
real  estate  at  private  sale  is  iiot  limited 
to  one  year  after  the  granting  of 
license  to  sell.  Pub.  Stat.  chap.  143,  ^  18, 
is  not  to  be  constraed  as  imposing  such 
limitation. 

(Suflblk — ^niel  January  10,  1888.) 

ON"  defendant's  appeal.  Judgment  afflrmed. 
This  suit  was  brousrht  to  recover  the  pur- 
chase moaey  of  real  estate.  Plaintiff  and  de- 
fendant entered  into  an  aitreement  by  which 
plaintiff  agreed  to  sell,  and  defendant  agreed 
to  buy,  the  real  estate  in  question,  provided 

filaiotiff  could  give  a  jjood  title  thereto.  De- 
cndant  denied  tbat  plaiDitEf  could  give  a  good 
titlo  and  refu.ied  to  pay  the  purchase  money; 
whereupon  this  suit  was  brought.   It  was  sub- 
mitted to  the  court  on  an  agreed  statement  of 
facts,  and  the  court  ordered  judgment  for 
'  plaintiff;  whereupon  defendant  appealed. 
The  facts  are  further  stated  by  the  court. 
Mr.  Joshua  D.  Ball.  for.  defendant: 
The  plaintiff,  as  trustee,  got,  uader  the  will 
of  William  Mizter,  whatever  UUe  tt  bad  to  the 
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real  estate  in  question.  Having  qualified  as 
trustee  under  the  will,  H  applied  to  the  probate 
court  for  leave  to  sell  and  convey  the  real  es- 
tate in  question. 

Pub.  Stat  cbap.  141,     20,  31,  pp.  794,  795. 

The  decree  of  tbe  protmte  court  autboriziBg 
a  sale  was  made  July  31,  1885;  the  written 
agreement  by  plaiotifl  to  sell  and  defendant  lo 
buy  was  made  October  29,  1886.  and  tbe  deed 
wae  tendered  November  9, 1886. 

Plaintiff  could  not  make  a  good  title  in  fe^ 
for  the  reasons: 

1.  That  the  will  of  William  Mixter  gave  Ui 
tbe  plaintiff,  as  trustee,  an  estate  only  during 
the  life  of  bis  daughter,  Mrs.  Fanny  L.  How- 
ard. 

2.  That  if  the  trustee  took  only  a  life  etiate. 
tbe  probate  court  could  not  authorize  a  sale  of 
anything  more  than  the  trust  estate,  which  w« 
a  life  estate,  and  could  not  affect  the  rights  of 
tbe  reraainaermen. 

3.  That  tbe  statute  authorizing  the  probate 
court  to  decree  a  sale  and  conveyance  oi  an  es- 
tate held  in  trust  provides  that,  if  it  appears  to 
tbe  court  "that  tbe  estate  which  is  the  subject 
of  the  petition  may  be  held  in  trust  for.  or  tiial 
a  remainder  or  contingent  Interest  therdn  way 
be  limited  over  to,  persons  not  ascertained  or 
not  in  being,  notice  wall  be  given,  in  sucb  man- 
ner as  the  court  may  order,  to  all  persons  who 
are,  or  may  become,  interested  in  such  estate, 
and  to  all  persons  whose  issue, not  then  in  being, 
may  become  so  interested,"  etc.  (Pub.  StaL 
chap.  141,  %  21);  and  that  such  notice  was  not 
given. 

4.  That  tbe  sale,  if  made  more  than  a  year 
after  the  decree,  must  be  at  public  auction,  and 

not  by  private  contract. 

Plaintiff,  as  trustee,  took  only  an  estate  dur- 
ing the  life  of  Mrs.  Howard,  and  her  childmi 
or  their  representatives  are  to  taketlie  remain- 
der if  they  survive  her,  tbe  renuunder  being 
contingent. 

Tbe  codicil  does  not  provide  that  at  her 
death  tbe  plaintiff  shall  divide,  but  that  tbe  es- 
tate left  in  trust  sliall  be  divided.  All  tbe  pur- 
poses of  the  trust  could  be  accomplished  if  the 
trustee  took  only  sucb  life  estate.  A  fee  ia  tbe 
trustee  was  not  essential  to  the  executioa  of 
the  trusts.  Tbe  usual  rule  in  respect  to  pn^ 
erty  given  tn  trust  is,  that  the  trustee  takes  aa 
estate  commensurate  with  the  poiposes  of  the 
trust,  and  nothing  more. 

Perry,  Tr.  §  812;  Smith  v.  Thomptm,  2 
Swan,  88S:  Doe  v.  WiUiamt,  2  Mees.  <&  W.  74t, 
756,  757;  Gartit  v.  Priee,  12  Ves.  Jr.  »; 
Packard  v.  Marskalt,  188  Mass.  802;  Moore  r. 
Stinsm,  4  New  Eng.  Rep.  6S4.  144  Mass.  5M: 
Doe  V.  Uonsidine,  18  U.  S.  6  WaU.  458, 469-472 
(18  L.  ed.  869). 

One  provision  of  the  statutes  is  that  "no  ale 
of  real  estate  made  by  an  executor,  admiiUt- 
trator,  guardian,  trustee,  or  other  person  hj 
license  of  court,  and  no  title  under  sucb  a  sale, 
shall  be  avoided  for  the  reason  that  the  deed 
was  not  delivered  within  one  year  after  liK 
license,  or  on  account  of  any  irrwilari^  in  the 
proceedings,  it  it  appears  •  *  •  fouitta.  that 
tbe  premiaes  were  sold  by  public  auction  in  ac- 
cordance with  tbe  notice,  .ai>d  are  held  hj  out 
who  purchased  them  in  good  faith." 

Pub.  Stat  cbap.  142,  j^lS.  pp.  799,  80a 

Before  this  nrovisioqfv^nae^  a  tmstee 
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was  not  fn  so  mftiiy  words  bound  to  sell,  if  at 
prlTste  sale,  within  one  year  from  the  date  of 
the  decree  or  license,  and,  if  the  trustee  sold 
after  tbe  lapse  of  one  year,  to  sell  at  public  auc- 
tioB.  At  that  time,  however,  an  executor,  or 
administrator,  or  guardian  could  sell  only 
witbfat  tbe  jear,  and  oould  sell  then  only  at 
public  auction.  And  tbe  Tjegislature  by  this 
provision,  probably  overlooking  the  fact  that  a 
tnisteewas  not  then,  inso  many  words,  limited 
to  a  Isale  within  a  year,  or  to  a  sale  at  public 
auction,  put  exeeutora,  administrators,  guar- 
diana,  and  trustees,  in  so  many  words,  in  Ibe 
same  category,  and  provided  that  a  sale  by 
neitber  should  be  avoided,  if  made  after  the 
bpse  of  a  year,  if  certtdn  things  enumerated 
had  been  done. 

8ee,  for  previous  legislation,  Gen.  Stat.  chap. 
WS,  §47;  Stat.  1880,  chap.  80.  §  I;  Slat.  1864, 
chap.  137,  S  1. 

Mr  Henry  G.  ITiehola.  for  plaintiS: 

Tbe  plaintiff  could  convey  a  title  in  fee  to 
aid  real  estate. 

The  trust  company  has  a  fee  in  the  property 
left  in  trust  for  Fanny  Louise  Howai^,  a 
daughter  of  tbe  testator,  and  under  the  license 
1^  tLie  probate  court  could  convey  the  same. 

"Every  devise  shall  be  construed  to  convey 
sD  tbe  estate  which  tbe  testator  could  lawfully 
derise  in  the  lands  mentioned,  unless  it  clearly 
appears  by  the  will  that  he  intended  to  convey 
a  less  estate." 

Pub.  Stat.  chap.  137,  §  24,  pp.  750,  751. 

The  intention  of  the  testator  in  this  case  was 
plainly  to  convey  a  fee;  and  certaioljj  there  is 
DottuDg  in  the  will  to  show  &  contrary  iDtention, 

Tbe  trustee  takes,  by  the  terms  of  tbe  codi- 
cil, the  same  interest  tiiat  the  daughter  would 
have  takea  under  the  will.  That  Interest  was 
SD  undivided  fourth  part  in  fee.  By  tbe  lan- 
guage of  the  codicil,  therefore,  the  plaintiS  has 
i  fee,  and,  by  the  license  of  the  court,  could, 
and  offered  to.  convey  tbe  same. 

But.  whatever  the  language  of  the  instru- 
ment cresting  the  trust,  "its  nature  and  dura- 
tion are  jgovemed  bv  the  requirements  of  the 
tnnt.  U  that  requires  a  fe&simple  estate  in 
tbe  trustee,  it  will  be  created,  though  the  lan- 
guaze  be  not  apt  for  that  purpose. 

foung  V.  Bradley,  101  U.  S.  782  (25  L.  ed. 
1044);  Keith  v.  Copekind.  188  Mass.  303,  804. 

The  direction  of  the  will  is,  that  at  the  de- 
cease of  the  testator's  daughter  the  "estate  so 
left  in  trust  shall  be  divided  among  her  chil- 
dren." etc.  When  it  is  considered  that  tbe  real 
estate  In  question  was  only  a  small  portion  of 
the  "estate  so  left  in  trust,"  it  certainly  seems 
to  liave  been  the  evident  intention  of  the  testa- 
tor that  tbe  whole  trust  estate  should  be  divi- 
ded by  the  trustee.  If  this  construction  be  tbe 
true  one,  it  will  hardly  be  contended  that  the 
tnuiee  did  not  take  a  fee. 

^tan  T.  Bumea,  8  Gray.  86;  Pen?,  Tr.  §  816. 

And  it  is  tbe  intention  of  tbe  testator,  as 
^tbered  from  the  whole  will,  that  must  gov- 
ern in  the  construction. 

Perry,  Tr.  S  816. 

Tbe  words  in  tbecodicil,  "If  my  said  daugh- 
ter shall  leave  no  children  Uviog  at  her  decease, 
Iben  I  direct  that  said  sum  so  left  in  trust  with 
aid  corporation  shall  be  paid,  one  third  to  her 
huiband,  if  Hving,  but  not  fio  his  heirs,  if  de- 
enaed;  and  the  buuica  of  said  estate  so  left  in 
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trust  shall  be  equally  divided,"  etc., — the 
words,  "sum  so  left  in  trust,"  are  evidently 
used  interchangeably  with  "estate  so  left  in 
trust,"  and  indicate  plainly  tbe  testator's  ex- 
pectation that  the  proceeds  of  the  estate  devised 
by  him  were  to  be  divided.  It  follows  that  the 
trustee  took  a  fee. 

Perry,  Tr.  §  820,  note  2. 

The  lapse  of  a  year  i^ter  license  to  sell  be 
fore  tbe  agreement  was  made,  is  immaterial. 
There  is  no  statute  requiring  a  trustee  to  sell 
within  a  year.  The  statute  expressly  uames 
executors,  administrators,  and  guardians,  and 
savB  nothing  about  trustees. 

Pub.  Stat.  chap.  142,  p.  798,  g  8. 

Trustees  may  be  authorized  to  sell  whenever 
the  sale  shall  appear  "necessary  or  expedient." 

Pub.  Stat.  chap.  141,  p.  794,  §  30. 

Executors  and  guardians  are  allowed  to  sell 
only  for  certain  specific  purposes  set  forth  in 
the  statutes. 

Pub.  Stat.  chap.  184,  g  1,  and  chap.  140: 
Stat  1S86,  chap.  187. 

In  tbe  case  of  trustees,  no  proviwon  is  made 
as  to  the  manner  of  'sale;  it  may  be  at  public  or 
private  sale,  and  no  limit  is  made  of  the  time 
within  which  a  purchaser  must  be  found. 

Except  for  Pub.  Stat.  chap.  142,  ^  18,  pp. 
799,  780,  no  question  could  arise.  Tlut  section 
provides  that  "no  sale  of  real  estate  made  by 
an  executor,  administrator,  guardian,  trustee, 
or  other  person,  by  license  of  court,  and 
no  title  under  such  a  sale,  shall  be  avoided  for 
the  reason  that  the  deed  was  not  delivered 
within  one  year  after  the  license,"  etc.  It  is 
submitted  that  the  addition  of  trustees  in  this 
section  raises  no  implication  that  tbe  word 
"trustees"  is  to  be  sawlied  in  tbe  statutes 
authorizing  executors,  adminiatrators.and  guar- 
dians to  sell,  for  the  reason  that  the  reasons  for, 
and  purposes  of,  a  sale  by  trustees  are  entirely 
different  from  those  iu  the  case  of  executors, 
administrators,  and  guardians. 

No  case  can  be  found  in  which  this  court  has 
held  that  the  provision  limiting  the  time  within 
which  a  license  to  sell  must  be  carried  out  ap- 
plies to  trustees. 

Tbe  notice  was  sufficient 

Pub.  Stat  chap.  141,  p.  795,  §  21. 

If  tbe  notice  Is  given  in  the  manner  ordered 
by  the  court,  it  binds  all  persons  who  could  be 
in  any  way  affected  by  notice  given  in  the 
manner  ordered.  In  tliis  case,  notice  was  by 
publication;  and  it  is  submitted  that,  even  if 
the  notice'  had  not  in  terms  run  to  any  person, 
it  would  have  been  sufficient 

Stat.  1864,  chap.  168;  Be  Davit,  14  AUen.  34. 

norton.  Oh.  J.,  delivered  the  opinion 

tbe  court: 

William  Mixter,  by  the  third  clause  of  his 
will,  bequeaths  to  each  of  his  children,  George, 
Ma^  Ann,  Fanny  Louise,  and  Samuel  Jason, 
the  interest  or  income  of  $20,000.  to  be  paid  to 
each  at  least  annually,  or  as  often  as  the  in- 
come shall  be  received;  said  principal  sum  to 
be  paid  into  the  hands  of  trustees,  and  by  them 
invested;  and,  at  the  decease  of  eitber  of  tbe 
children,  "said  principal  sum  of  |20,000,  tbe 
income  of  which  is  given  to  the  child  deceased , 
shall  be  divided  amonff  the  heirs  at  law  of  the 
deceased  tdiild."  By  the  nxth  clause  he  gives, 
the  residue  of  his  estate,  n^^^  ^^Vf^>mdk\^ 
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his  four  children,  "to  be  divided  equallr  be- 
tween them,  share  and  share  alike,  to  uiem, 
th^  heirs  and  assinis  forever," 

There  can  be  do  doubt  that  each  of  the  four 
children,  under  this  clause,  would  take  an  ab- 
solute estate  in  one  quarter  of  the  residue.  But 
be  afterwards  mode  a  codicil  which  provides 
as  follows:  "Whereas  I  have  given  to  my 
daughter,  Fanny  L.  Howard,  wife  of  Daniel 
W.  Ilowaid,  in  my  said  will,  the  Income  of 
♦20,000,  and  also  a  certain  portion  of  my  re- 
maining estate,  I  now  order  and  direct  that  all 
ib6  property  and  estate  so  given  ray  said  daugh- 
ter in  addition  tosald  income,  in  said  will,  shall 
be  paid  to  the  Boston  Safe  Deposit  &  Trust 
Company,  an  incorporated  institution  in  the 
city  of  Boston,  to  be  held  by  said  corporation 
in  trust  for  ifae  benefit  of  my  said  daughter, 
Fanny  L.  Howard,  to  be  invested  by  said  cor- 
poration as  shall  seem  prudent  and  aaSp;  and 
that  the  net  income  thereof  ^all  be  paid  to  my 
said  daughter,  Fanny  L.  Howard,  at  least 
semi-annually,  said  income  to  be  paid  to  my 
said  daughter  personally,  or  upon  her  order  or 
receipt  in  writing,  free  from  the  interference 
or  control  of  her  husband  or  any  creditors;  my 
intention  being  that  the  use  of  said  income 
shall  not  be  anticipat«d  by  a<i3igoments;  and  at 
the  decease  of  my  said  daughter,  I  direct  that 
said  estete  so  left  in  trust  shall  be  divided 
among  her  children,  or  the  representatives  of 
anv  deceased  child,  equally,  share  and  share 
alike;  giving  to  each  child,  and  the  represen- 
tatives of  any  deceased  child,  one  share.  If 
my  said  daughter  shall  leave  no  children  living 
at  her  decease,  then  I  direct  ihat  said  sum,  so 
left  in  trust  with  said  corporation,  shall  be 
paid, — one  third  to  her  husband,  if  living,  but 
not  to  his  heirs,  if  deceased,  and  the  balance 
of  said  estate  so  left  in  trust  shall  be  equally 
divided  among  her  brothers  and  sisters,  share 
and  share  alike." 

This  codicil  is  not  in  form  adirect  gift  to  the 
plaintiff  as  trustee,  but  it  is  in  law  equivalent 
to  such  a  gift;  and  the  first  question  in  this 
case  is  whether,  under  the  codicil,  the  plaintiff 
took  an  estate  in  fee  in  that  portion  of  the  real 
estate,  namely,  one  undivided  quarter,  which 
would  have  come  to  the  said  Fanny  under  the 
sixth  clause  of  the  will,  or  only  an  estate  for 
the  life  of  said  Fann^. 

The  will  and  codicil  are  not  drawn  with 
technical  skill,  but  we  think  ther6  is  no  dif- 
flcultj  in  ascertaining  theintentions  of  the  testa- 
tor. The  rixth  clause  contemplates  that  the 
lesidne  will  consist  of  real  and  personal  estate. 
Under  it,  if  unchanged,  the  daughter  Fanny 
would  take  one  quarter  of  the  personsl  prop- 
erty absolutely,  and  one  undivided  quarter  of 
the  real  estate  in  fee.  The  object  of  the  codi- 
dl  was  to  change  the  disposition  of.  this  share 
of  said  Fanny  m  the  rendue.  by  putting  the 
legal  title  in  trustees,  to  give  her  the  income 
during  her  life,  and  to  provide  for  the  division 
of  the  trust  fund  after  her  death.  It  gives  to 
the  plaintiff,  as  trustee,  "all  the  property  and 
estate  so  given  my  said  daughter,"  implying 
that  the  trustee  was  to  take  the  same  property 
and  estate  which  the  daughter  would  take  un- 
der the  sixth  clause.  The  codicil  deals  with 
the  trust  fund,  which  might  at  first  consist  of 
both  real  and  personal  estate,  as  a  tingle  fund, 
subject  to  the  same  disposition.  It  directs  that, 
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at  the  decease  of  the  dauf^hter,  "said  esttic 
so  left  in  trust  shall  be  divided  among  her  ' 
cbildreD;"  and  that,  if  she  leave  no  childRii.  ! 
"said  sum  so  left  in  trust  with  said  cocpo- 1 
ration  shall  be  paid,  one  third  to  her  hm-  j 
band,"  and  "the  balance  of  said  estate  so  Ml 
in  trust  shall  be  equally  divided  among  ber 
brothers  and  sisters."    In  these  provisionR  he 
is  clearly  dealing  with  the  whole  trust  etisuif 
a  single  fund,  and  they  imply  that  the  tru«!« 
is  to  make  the  division  according  to  his  Aint- 
tions.    It  must  do  this  so  far  as  the  fund  on- 
sisted  of  personal  property,  and  there  is  do^ 
iog  to  Indicate  that  be  intended  that  Uxft 
should  be  any  difference  as  to  that  part  of  tbc  j 
fund  which  at  bis  death  was  real  estate.  Tbt  i 
whole  estate  held  in  trust  was  "to  be  inresta)  | 
by  said  corporation  as  shall  seem  prudent  and  I 
safe,"  which  implies  that  the  trustee  may  iiad 
it  prudent  to  change  the  investments.  Tht 
testator  does  not  directly  orby  fmplicatioa  givr 
any  vested  legal  estate  to  those  who  under  tbe  : 
codicil  vi-itl  be  the  distributees  atbisdanehtcr't 
decesse.    He  imposes  upon  the  truste*  the 
duty  of  dividing  and  transferring  the  fninl  if- 
terher  deatb.    Looking  at  the  whole  will,  it 
seems  to  us  reasonably  clear  that  be  iDtcD>inl 
to  give  to  the  trustee  the  legal  title  to  botb 
the  real  and  personal  estate,  with  the  power  to 
sell  and  convey  the  same,  and  that  sucb  s  tide 
in  the  trustee  is  necessary  in  order  to  enable  it ' 
to  carry  out  the  purposes  cf  the  testjior.  i 
.Var*  v.  Rtigsell,  8  Grav,  S>6;  Paeleird  v.  Mv- 
a/tall,  188  Mass.  801.    "  ' 
The  trustee,  taking  this  view  of  the  will.  ap> 
plied  to  the  probate  court  for  leave  tosell  tbe  . 
undivided  fourth  of  the  real  estate  held  by  it  | 
in  trust;  and  the  court  ordered  and  decnd  I 
that  the  estate  so  held  in  trust  be  sold  tt  pn- 
vate  sale,  and  the  proceeds  reinvested,  sod  be 
held  upon  the  same  trusts  under  which  tbe  real 
estate  was  held .   The  defendant  contends  ibii 
a  valid  sale  cannot  be  made  und»  this  deaee, 
because  the  notice  given  of  the  petittoo  wu'm- 
sufllcient. 

We  can^see  no  force  hi  this  cham.  Vptm 
such  a  petition,  notice  is  to  be  "given.  In 
manner  as' the  court  may  order,  to  all  penvn  i 
who  are  or  mav  become  Interested  in  sud  es- 
tate, and  to  all  persons  whose  issue,  nottba 
in  being,  may  become  so  Interested."  P•l^ 
Stat.  chap.  141,  g  21.  The  caption  of  tbe  or- 
der of  notice  issued  by  tbe  court  did  not  fol- 
low the  words  of  the  statute;  but  the  «cnh 
used,  "heirs  at  law,  next  of  kin,  and  all  ofixt 
persons  interested  in  the  real  ertate,"  emhiwe 
and  describe  all  living  persons  who  are  orcaa 
become  interested,  or  whose  issue  may  been** 
interested,  and  were  sufficient. 

The  defendant  further  {Motinds  that  a  jtotd 
deed  cannot  now  be  given  by  the  tratn  be 
cause  more  than  a  year  has  elapsed  since  tlw 
license  to  sell  was  given.   The  statutes  do  oft 
provide  that  a  license  to  a  tnislee  to  seD  red 
estate  shall  not-bein  force  more  than  a  vest. 
Trustees  may  be  licensed  to  sell,  dther  at  puV 
lie  or  private  sale,  when  it  appears  to  be  dccc*- 
sary  or  expedient.    Pub.  Stat.  cbap. 
g  20.   As  a  general  rule  executors,  admins- 
(rators,  and  guardiatu  can  be  licensed  to 
only  at  public  auction.   Pub.  StaLch^L 
%i  1-11;  chap.  140^^  1,  8.  la   la  Vab. 
Stat.  chap.,l^^^hig^^e5^(^y  jori- 
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SODS  relating  to  sales  by  eKecator^  admhdBtn- 
wn,  gnardiaos.  and  trustees,  it  is  provided  in 
§  8  that  "do  license  for  a  sale  bj  an  executor, 
admimstrator,  or  guardian  shall  be  in  force  for 
more  than  one  year  after  tbe  granting  thereof:" 
but  there  is  no  pquivaleator  similar  provision 
ID  our  statutes  as  to  sales  by  trustees.  Section 
18  prorides  that  "no  sale  of  real  estate  -made  by 
an  executor,  administrator,  guardian,  trustee, 
or  other  person  by  license  of  court,  and  no 
ti  under  such  a  sale,  shall  be  aToided  for  the 
reason  that  tbe  deed  was  not  delivered  within 
one  year  after  the  liceose,  or  on  account  of  any 
inegolarity  in  the  proceediogs,  if  it  appears: 
fiist,  that  tbe  license  was  granted  by  a  court  of 
competent  jurisdiction;  second,  that  tbe  person 
lioeDsed  gave  a  bond  which  was  approved  by 
tbe  jut^  of  the  probate  court,  if  a  bond  was 
required  upon  tbe  granting  of  the  license;  third, 
Ih&t  the  notice  of  the  time  and  place  of  sale 
vas  given  according  to  the  orderof  tbe  court; 
tod  fourth,  that  the  premises  were  sold  at  pub- 
lic auction  in  accordance  with  the  notice,  and  are 
held  by  one  who  pure  based  them  in  good  foitb. " 

The  defendant  argues  that  this  statute,  by 
implication,  prohibits  a  trustee  from  niaking  a 
aale,  after  the  lapse  of  a  year  from  tbe  grant- 
ing of  his  license,  except  at  public  auction. 
No  such  implication  is  necessary  or  justitiable. 
Tbis  provision  is  a  re-enactment  of  the  Statute 
of  18S4,  chap.  1S7.  It  is  an  enabling,  and  not 
a  discing,  statute.  It  was  not  intended  to  cut 
down  the  ^wers  of  executors,  administrators, 
guardians,  or  trustees,  but  to  cure  any  formal 
and  unimportant  irregularities  in  their  actions 
in  making  sales.  It  was  cot  designed  to  cre- 
ate irregularities,  but  to  remedy  them.  It  can- 
not fairly  be  construed  as  providing  that,  if  a 
tmstee  does  not  sett  within  a  year, — which  he 
it  Dot  boand  to  do, — it  shall  be  an  irregularity 
vbich  can  be  cured  only  by  a  sale  at  auction. 
McHt  of  the  provisions  are  pertinent  as  applied 
to  executors,  adminiatratora,  and  guardians, 
bat  have  no  application  to  trustees,  who  ordi- 
narily are  not  required  to  give  bond,  or  to  sell 
a*.  pubUc  auction,  or  to  give  any  notice  of  the 
time  and  place  of  sale.  It  is  not  improbable 
tbatthewoTd  "trustee"  was  inadvertently  used 
is  the  statute.  But,  however  this  may  be,  we 
cannot  think  that  it  was  the  intention  of  the 
L^slatiire  to  make,  in  this  indirect  way,  so 
important  a  change  in  the  other  provisions  of 
the  statute  as  to  require  trustees  to  sell  within 
a  year,  or  otherwise  to  sell  at  public  auction. 

Upon  the  whole  case,  therefore,  we  are  of 
ofNoion  that  the  deed  which  the  plaintiff  has 
tendered  to  tbe  defendant  will  convey  a  good 
title  in  fee;  and,  in  accordance  with  vm  stipu- 
Istkm  in  tbe  case  stated,  judgment  was  rightly 
entered  for  the  ^daintiff  In  the  superior  court. 


Joseph  B.  MOORS 

V. 

Ferdinand  A.  WYMAN  et  al* 

1.  The  unqualified  indorsement  and  de- 

for  other  cases  ariginfi  out  of  ttio  aastgnmeDt  of 
F.Sfaaw  ft  Bro.  to  F.  A.  Wytnan,  defendant  In  this 
eve,  we  Bantt  of  America  v.  3baw,  2  New  &ig. 
Bep.9a;  Gasco  Nat.  Bank  v.  ahaw,4New  Env.Rep. 
971;  Importers  ftTradeis  Nat.  Bank  v.  Sbaw .  Id.  3m. 
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livery  for  value  of  a  bill  of  lading 
transfers  title  to  the  goods:  but  indorse- 
ment to  an  aeent  to  enable  him  to  ob- 
tain the  goods  from  the  carrier  does 
not  transfer  title. 

3.  The  eostody  of  a  mere  aeent  to  hold 
is  possession  by  the  principal. 

3.  &  private  sale  of  floods  pledged  as 
security  for  advances  wUl.in  the^wence 
of  proof  to  the  cootraiy,  be  deemed  to 
have  been  lawfiaUy  made. 

4.  When  the  holder  of  an  equity  of  re- 
demption makes  such  improvements 
upon  the  property  as  are  necessary  to 
preserve  it  from  destruction,  he  is  pre- 
anmed  to  make  them  in  the  interest  of 
the  equity. 

(Suffolk  PUed  Januaiy  8,1688.) 

BILL  in  equity  for  account  of  sales,  reserved 
for  the  coDfflderation  of  the  full  bench,  on 
the  pleadings,  master's  report,  and  stipulations. 
Decree  for  fiaintiff. 

Tbe  facts  sufficiently  appear  in  tbe  opinion ' 
of  the  court. 

Messrs.  Robert  H.  Moore*  Jr.,  and  Nor- 
ton &  Hamlin,  for  plaintiff: 

The  pUuntiff  was  the  owner  of  the  letter-of- 
credit  bides.  As  such  he  might  trust  them  to 
others,  he  miglit  ^ve  them  out  of  his  hands  in 
any  form,  and  his  right  of  possession  would 
remain. 

De  Wolf  V.  QaTdner,  13  Cush.  19;  Fifth  Nat. 
Bank  of  Ohieago  v.  Bayley,  115  Mass.  228; 
LiMy  V.  ItignUs,  124  Mass.  503;  Mooi-$  v.  Kid- 
der, 8  Cent.  Rep.  675;  Farmerg  <&  M.  Nat.  Bank 
V.  Logan,  74  N.  Y.  668;  Dowa  v.  Nationat 
Exch.  Bank.  91  U.  S.  618  (23  L.  ed.  214). 

Even  if  the  court  should  not  adopt  this  view 
of  plaintiff's  rights,  the  secorities  held  by 
plaintiff  had  the  qualities  both  of  a  mortgage 
and  of  a  pledge.  The  plaintiff  had  both  the 
title  and  possessioo. 

Oaeeif  v.  Oavaroe,  96  U.  8.  475  (24  L.  ed. 
78S). 

The  plaintiff  never  parted  with  his  title,  nor 
did  he  give  up  possessioo,  except  for  temprarary 
and  special  purposes,  and  upon  the  express 
agreement  that  bis  lien  on  the  nides  should  not 

be  impaired. 

Even  if  plaintiff's  rights  were  simply  those 
of  pledged,  he  did  not  lose  them,  either  by  al- 
lowing the  hides  to  go  to  the  tanneries,  or  by 
permitting  Wyman  to  sell  some  of  them  uuder 
the  agreements  above  referred  to. 

TTiaeher  v.  Moor$,  134  Mass.  164;  Kellogg  v. 
Tompton,  2  New  Eng.  Rep.  170,  142  Mass.  76; 
Way  V.  Davidson,  12  Gray,  466;  Macomber  v. 
Pttrker.  14  Pick.  497;  Jonse  v.  Baldwin,  12 
Pick.  815. 

In  the  case  of  the  letters  of  credit  on  the 
Bank  of  Montreal,  the  original  contract  was 
between  the  Shaws  and  Watson  &  Lang, 
agents.  But  Watson  A  Lang  indorsed  the  Uib 
of  lading  to  plaintiff,  who  was  liable  under 
bis  guaranty  to  them;  and  thereafter  he  dealt 
with  the  goods  the  same  as  he  did  with  those 
bought  on  the  Morton,  Rose,  &  Co.  credits. 

it  appears  by  the  master's  report  that  tbe 
plaintiff  has  fully  settled  both  with  Morton, 
Rose,  &  Co.  and  the  Bank  of  Montreal,  the 
plaintiff  had  the  right toseH  theiiii^iiQileiKBgM^ 
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which  amTed  after  Shaw's  failure,  and  to  sell 
at  private  sale. 

The  brokera  employed  were  reputable;  all 
reasonable  exactions  were  made  to  obtain  fair 
prices;  fair  prices  were  obtained  for  the  hides 
sold;  and  the  usual  method  of  selling  hides  was 
by  brokers. 

The  plaintiff  is  not  answerable  for  a  loss  on 
the  imported  hides,  in  that  they  did  not  sell  for 
enough  to  cover  the  cost.  He  tiad  tbe  right  to 
sell  them,  and  he  sold  them  for  all  that  they 
were  worth.  / 

A.  mortjwgec  or  pledgee  is  entitled  to  eharse 
reasonable  compensation  for  bis  services  in  seTl- 
ingthe  security. 

Vhrnum  v.  Meserve,  8  Allen,  181. 

Upon  similar  grounds  a  mortgagee  in  posses- 
sion is  entitled  to  commissions  on  rents  re- 
ceived. 

Oibami  V.  Crehore,  5  Pick.  146;  Gerris!t  v. 
&aek,  1U4  Mass.  400;  Montague  v.  Boeton  <£  A. 
B.  Co.  124  Mass.  247;  Adamt  v.  Brown,  7 
Gush.  220. 

Metgrg.  O.  W.  Morse  and  J.  C.  Lane, 

for  defendant  Shaw: 

The  defendants  claimed  that  the  lien  on  said 
hides  was  lost  by  permitting  the  pledgors  to 
have  possession  thereof,  and  tbe  subsequent 
taking  possession  of  the  same  by  the  assignee 
and  trustee  for  creditors,  and  by  the  attaching 
offlcers. 

To  render  a  pledge  valid  as  a  security,  there 
mtist  be,  not  only  a  delivery  to  tbe  pledgee, 
but  also  continued  possession  thereof  by  him. 
If  he  relinquish  possession,  the  pledge  no  longer 
exists. 

Bonsey  v.  Amee,  8  Pick.  238;  Kimball  v. 
mtdretA,  8  Allen,  167;  Hornet  t.  Cfnme,  2  Pick. 
610. 

See  also  Walker  t.  StapUa,  5  Allen,  84,  in 
which  the  pledgee  left  the  property  in  custody 
of  the  pled^r,  with  autbonty  to  let,  limited  by 
particular  instructions;  and  it  was  held  that 
tbe  possession  of  tbe  pledgor  most  be  regarded 
as  absolute  and  unqualified,  notwithstanding 
tbe  limitation. 

In  Wkitdker  v.  Sumner.  20  Pick.  899,  a 
pledgor  made  an  assignment  for  creditors. 
The  pledgee  transferred  the  notes  secured  by 
the  pledge,  without  assigning  the  latter,  and 
caused  the  pled^  to  be  attached  in  a  suit  on 
<he  note,  the  indorsers  not  knowing  of  the 
pledge;  and  it  was  held  that  the*  lien  was 

See  also  Jones,  Pledges,      1,  4.  23,  40. 

In  T/iomimm  v.  DoUiver,  182  Mass.  108,  a 
bill  of  parcels  was  made  to  the  defendwls, 
purporting  to  transfer  property,  and  on  its 
face  said  to  be  for  secunty  for  indorsed  notes 
and  cash.  "A  bill  of  parcels  given  as  collater- 
al security  only,  under  which  the  articles  trans- 
ferred are  at  once  delivered,  has  all  the  charac- 
teristics of  a  pledge." 

It  is  a  well-settled  principle  that  a  delivery 
back  of  the  possession  of  tbe  thing  pledged 
terminated  the  pledgee's  title. 

Jones,  Pledges,  §  40. 

A  pledgor  in  possession  can  gfve  a  good  title 
to  a  bona  fide  purchaser. 

Id.  1 47,  and  cases  cited. 

It  undoubtediT  is  tbe  law  that,  under  such 
circumstances,  the  lien  is  not  lost  as  between 
the  original  parties.  Bat  the  extant  of  the  de- 
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fendant's  claim  in  this  case  is  that  the  wu 
lost  when  the  possession  passed  from  the  {Mg- 
ors— F.  Shaw  &  Bros.— to  third  parties;  fint, 
their  as^gnee  for  the  benefit  of  creditots;  sod 
second,  to  attaching  creditors, — at  one  time  «r 
the  other. 

Thus  in  Way  v.  Dcmidaon,  12  Gray,  467,  in 
which  the  pledgee  entrusted  the  plragor  witli 
the  note  plmged  for  a  special  purpose,  bot,  tbe 
pledgor  not  returning  it,  a  suit  for  convenioo 
was  maintained. 

BodmAammer  v.  A'etMom,  5  Jones,  L.  (S.  C.) 
107;  Martin  t.  Beid.  11  G.  B.  N.  &  780;  Jb- 
comber  v.  FOrker,  14  Pick.  507;  Bimbatt  r 
Hildretk,  8  Allen,  168;  Thayer  v.  Bwiffkt,  104 
Mass.  267;  Black  v.  Bogert,  65  N.  T.  601;  04- 
lim  V.  Buck,  63  Me.  456;  Beeman  v.  Lamton, 
87  Me.  644;  Day  v.  8wift,  48  He.  368;  Beutinan 
V.  Avery,  23  Me.  248;  MoAer  v.  8mWt.  67  He 
172;  Shaw  V.  WiUJiire,  65  Me.  485;  Gaaey  t. 
Camroe,  96  U.  S.  467  (24  L.  ed.  78»);  TkadicT 
V.  Moort,  184  Mass.  166. 

The  effect  of  these  original  contracts  between 
F.  Shaw  &  Bros,  of  Boston  and  the  Bank  of 
Montreal  cannot  be  varied  by  other  evidence. 

Black  V.  Bac}uider,  120  Mass.  171;  Myritkv. 
Dame,  9  Cush.  248;  Baldmn  v.  Dote.  laOHssB. 
416;  MeFarland  v.  Botion  A  L.  R,  Co,  115 
Mass.  68;  AtvoooA  v.  Gobb^  16  Pic^  281;  ^619- 
wo&A  V.  i%mn,  10  Pick.  328. 

It  is  argued  that,  when  the  bills  of  lading  for 
these  letter-of-credit  hides  were  indorsaa  to 
Moors  in  form.— no  agency  of  Moors  being  ei- 
pressed, — he  thereby  acquu^  a  title  diffsmt 
from  and  independent  of  the  title  which  ttK 
Bank  of  Montreal,  or  their  agents  in  New  York 
had  before  held.  But  to  this  it  might  be  saf- 
ficiently  replied  that  in  the  first  place  an  at- 
tempt by  the  agents  of  the  Buik  of  Mortreal 
in  New  York,  to  convey  to  Moors  a  better  title 
than  they  had,  must  be  nugattnj, 

A  bill  of  lading,  even  when  in  terms  numittg: 
to  order,  is  not  negotiable  like  a  bill  ex- 
change, but  a  symbol  or  representative  frf  the 
goods  themselves;  and  the  rights  arimng  oat 
of  the  transfer  of  a  bill  of  lamng  ccvre^ood. 
not  to  those  arising  out  of  the  iodorsemeat  of 
a  negotiable  promise  for  the  payment  of  mon- 
ey, but  to  those  arising  out  of  adelivery  of  tlie 
property  itself  under  similar  circumstances. 

StoUenwerck  v.  Thaeher,  115  Mass.  224; 
Brown  v.  Babeoek,  8  Mass.  81. 

"Bills  of  lading,  though  prima  faeie  evi- 
dence of  absolute  imt^erty  in  him  to  whom 
th^  are  indcwsed  bona  fiae  and  for  valuable 
consideration,  are  nevntheleas  capable  of  be- 
ing explained." 

Low  V.  De  Wolf,  8  Pick.  107;  De  Wolf  v.  Gard- 
ner, 12  Cush.  26. 

The  possession  of  an  agent  does  not  give 
him  authority  to  deal  with  personal  property 
as  the  principal  might, 

yiekermn  v.  Darrow,  S  Allen,  419. 

The  transfer  of  property  by  such  ageot,  by 
way  of  pledge  for  his  own  debt,  passed  no  title, 
because  the  absolute  legal  title  was  not  in  him. 
nor  within  his  authority  to  sell, — ^because  not  a 
sate,  but  a  pledge. 

Michigan  Slate  Bank  v.  Oardnor,  15  Ofiy. 
874, 

If  a  bill  of  lading  is  indorsed  in  blank,  awl 
delivered  by  the  owner  tojiis  ageiU  for  a  qwdd 
purpose,  a  pe^ffi^cfi^^  Mat 
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ibe  uenf B  aaeent,  but  not  tbe  owner's,  acquires 
DO  title  to  the  goods  as  against  the  owner. 

SteliMwenk  t.  I'Aacher,  tupra. 

The  consignee  named  in  tbe  bill  of  lading 
does  not  acquire  title  from  the  mere  fact  that 
be  is  so  named. 

Pratt  V.  Parkman.  24  Pick.  42;  Fint  Nat. 
Bank  J.  Crocker,  111  Mass.  168.  See  also^in 
r.  MerriU,  185  HasB.  17;  Jones,  Pledges,  g§  m, 

Tbenf  was  no  dilute  in  the  testimony  that 
M«on  requested  Wyman  to  tan  said  hides,  per- 
snsUy,  both  before  and  after  the  bUI  was  filed, 
ind  that  Wjrman  complied  with  that  reqxiest 
90  Gut  as  he  oouM. 

If  Wvman  is  to  be  held  accountable  to  the 
plaintiff  atalHn  regard  to  letter-of-credit  hides, 
aod  is  to  be  credited  for  tanning  the  same,  he 
sfaoold  receive  credit  for  what  tbe  tanning  was 
fairiy  worth, — a  grutntttm  meruit  or  miantum 
lalmt;  and  the  master  finds  tbe  actual  cost  of 
luiniDg  is  7  cents  a  pound. 

When  the  failure  took  place,  Wvman  did  not 
become  bound  by  the  contracts  of  tbe  Vance- 
boro  firm  (or  of  the  Boston  firm).  It  was  not 
big  duty  to  assume  tbeir  debts  and  obti|;ation8, 
but  HKTely  to  liquidate  and  divide  their  assets 
amcow  their  creditors.  He  therefore  was  not 
iKHmd  to  tan  tbe  hides  in  the  poBsessIon  of  the 
Vsnoeboro  firm  tot  nothing. 

If  these  deUvery  orders  liad  been  given  to 
soother  dealer  in  leather,  be  might  have  been 
obliged  to  pay  for  tanning  the  same  iu  order 
to  get  tbe  leauier  from  tbe  tanneries  to  sell ;  and 
it  must  be  that,  iu  settling  with  Moors,  he 
would  then  have  a  right  to  deduct  from  the 
proceeds  of  tbe  leather  these  charges  for  tan- 
ning which  he  had  paid. 

>i>r«a  T.  Botton  AL.R.G0.  188  Mass.  154; 
MaaaehuMetts  L.  <ft  T.  Co.  v.  Fitdthurg  R.  Co. 
3  New  Eng.  Rep.  413,  148  Mass.  818;  Clark  v. 
/>Mf*tfm,  lOS  Mass.  385. 

Tbe  pledgee  of  personal  property  may,  after 
the  debt  becomes  due,  sell  without  a  Judicial 
process,  upon  giving  reasonable  notice  to  tbe 
iMtar  to  redeem. 

pQTlxr  V.  Branfker,  22  Pick.  46. 

A  sale  of  a  naked  pledge  can  only  be  made 
at  public  auction,  with  notice  to  the  pledgor  of 
tbe  dme  and  place. 

WaMmrnv.  Pnnd,  3  Allen,  474. 

Thp  defendants  object  to  the  commission  al- 
lowed, because  in  most  cases,  if  not  all,  tbe 
sileswereimproperly  and  illegally  made. 

If  a  commis^n  is  allowed  In  respect  to  any 
ale,  it  should  be  merely  a  fair  compensation 
for  making  tbe  sale;  and  it  appears  from  tbe 
evidence  that  the  regular  and  usual  chance  of 
a  broker  for  making  such  sales  would  be  1  per 
cent. 

As  to  the  loss  on  the  sale  of  the  hides,  it  ap- 
pears that  the  same  were  sold  for  $40,760.06 
las  than  theirs  actual  cos^  although  the  de- 
fendants daimed  ttiat  the  real  loss  was  a  great- 
er gam. 

It  further  appears,  from  the  above-mentioned 
fict,  that  sales  were  often  made  before  the 
drafts  were  due;  that  Moors  forced  tbe  sales. 

Tbe  defendants  claim  that  tbe  loan-account 
agreements  did  not  operate  to  give  the  plaintiff 
^  lien  as  general  collateral  on  the  letter-of-credlt 
bides  which  were  jdedged  to  the  Bank  of  Hon- 
tKsl,  to  secure  the  indebtedness  to  said  bank. 


Brown  v.  New  Bet^ord  In»t.  for  Sav.  187 
Mass.  268;  JTathatoapv.  FaU  Biter  Nat.  Bank, 
181  Mass.  14;  Nepontet  Bank  v.  Letajtd,  6  Met. 
269;  Jarvis  v.  Boffwa,  16  Mass.  889. 

A  pledgee  has  no  right  to  retain  the  pledge, 
after  payment  of  the  debt,  as  secunty  for 
other  demands. 

MerriJMd  v.  Baker,  B  Allen,  29. 

In  the  absence  of  anv  agreement  to  tbe  con- 
trary, property  pledged  as  security  for  a  debt 
reverts  to  the  original  owner  on  the  payment. 

maher  v.  Brmen,  104  Mass.  259. 

These  defsadants,  in  their  answers,  daimed 
that  the  DhdntUrfl  bill  is  moltifariouB. 

"Abm  is  multifarious  which  embraces  dis- 
tinct nuitters  affecting  distinct  parties  who  have 
no  common  interest  m  the  distinct  matters." 

Metcalfv.  Cody,  8  Allen,  687;  Sanborn  v. 
DwineU,  185  Moss.  286;  Keith  v.  Keith,  8  New 
Eng.  Rep.  520,  148  Mass.  262;  White  v.  Curtis, 
2  Gray,  467;  Cambridge  Water  Worktv.  aomer- 
title  D.  A  B.  Co.  14  Gray,  103;  Pope  v.  Leonard, 
116  Mass.  286;  Pbpe  v.  tialamanea  Oil  d  Btf. 
Co.  Id.  200;  Dimmoek  v.  IHzby.  20  Pick.  S6»; 
Carter  v.  Treadirdl,  8  Stoir,  51. 

The  plaintiff  here  combines  didms  of  his 
own  with  claims  as  to  which  he  was  agent  of  a 
third  partv.  / 

Bmnaok  v.  Guild,  IS  Met.  828;  GoUman  v. 
Bame$,  5  Allen,  877;  Dan.  Ch.  8d  Am.  ed.  p. 
848. 

Mee»n.  B.  R.  and  Samuel  Ho»r,  for  de- 
fendant Wyman: 

Tbe  hides  which  arrived  under  letters  of 
credit,  after  the  failure,  sbouM  have  been  sold 
at  public  auction. 

The  plaintiff  claims,  as  the  foundation  of  his 
case,  that  Wyman  was  bound  to  carry  out  the 
contracts  of  the  Bhaws;  but,  in  dealing  with 
these  hides  which  arrived  after  the  failure,  he 
himself  repudiated  the  contract  with  the  Shaws, 
did  not  allow  Wyman  to  stand  in  tbeir  place, 
took  possession  of  the  bides,  and  sold  them  as 
be  saw  fit  at  private  sale. 

Tbe  plaintiff  undertakes  to  charge,  as  a  ram- 
mission  to  himself,  the  sum  of  5  per  cent  for 
making  these  sales,  in  addition  to  the  commis- 
sion paid  by  him  to  brokers,  claiming  it  as  a 
banker's  oommissiou. 

If  the  plaintiff  saw  dt  to  make  tbe  sales 
through  brokers,  who  were  paid  for  makinc 
them,  and  if  be  bad  a  right  so  to  do,  and 
there  was  no  agreement  that  he  should  have 
any  commission,  it  Is  difficult  to  see  on  -vrhaX 
ground  he  could  make  such  a  diarge. 

Tbe  master  should  have  allowed  the  defend- 
ant Wyman  to  charaie  and  deduct,  in  bis  ac- 
count, the  commission  of  5  per  cent  for  tbe 
benefit  of  bis  trust  upon  all  soles  made  by  bim 
of  merehandise  claimed  by  tbe  plaintiff.  It  is 
found  in  tbe  stipulation  that  the  defendant 
Wyman  testified  that  5  per  cent  was  tbe  usual 
commisnon  for  the  services  performed  by  him 
in  the  sale  of  leather,  and  there  was  qo  evidence 
to  control  this  testimonv. 

The  master  has  disallowed  certain  amounts 
which  Wyman  has  charged  for  tanning,  which 
amounte  are  stated  in  two  separate  items. 

Most  of  these  bides  came  from  the  tanneries 
of  tiie  Vanoeboro  firm;  and  it  is  to  be  noticed 
here  that  the  defendant  Wyman  was  trustee  of 
the  Vanoeboro  firm  under  a  separate  assign- 
ment, and  for  the  benefit  <^|f3?Wg^i^le 


332 


New  Enqlakd  Rbpobtbb — Sup.  Jcd.  Ct.  op  MASBAcwuevm. 


He  was  also  trustee,  under  another  as^gnment. 
for  the  benefit  of  the  creditors  of  Uie  Boston 
flnn,  and  the  master's  disallowance  leaves  the 
condition  of  affairs  as  follows:  The  mone^  of 
the  Vanceboro  trust  belonging  to  the  creditors 
of  the  Vanceboro  Arm  is  expended  for  the 
beneficial  interest  of  the  plaintiff  in  tanning 
the  plaintiffs  hides,  and  7  cents  a  pound  is 
the  amount  thos  expended. 

As  to  all  the  other  lots  of  hides,  the  master 
has  allowed  the  defendant  Wymao  4  cents 
a  pound  for  tanning,  although  be  finds  that  the 
actual  cost  was  7  cents  a  pound. 

The  stipulation  also  finds  that  no  price  or 
limit  of  price  for  tanning  was  fixed  between  the 
plaintiff  and  either  firm  of  F.  Shaw  &  Bros. ,  as 
to  letter-of-credit  hides. 

The  defendant  Wyman,  as  trustee  of  the 
Vanceboro  firm,  or  as  trustee  of  the  Boston 
firm,  has  expended  the  money  of  hla  trust  in 
the  protection  and  presenratlon  of  the  property 
of  the  plaintiff,  and  has  added  to  its  value  by 
the  contribution  of  ^ime,  labor,  and  materials 
thereto,  at  an  actual  expense  to  hia  trust  of  7 
cents  a  pound.  That  expenditure  should  cer- 
tainly be  allowed  to  Wyman  in  the  accounts. 

Holmes*  J.,  delivered  the  <^inion  of  the 
court: 

This  is  a  bill  in  equity  brought  by  a  creditor 
of  the  Boston  fi  rm  of  F.  Shaw  &  Bros. ,  consist- 
ing of  Fayette  Shawand  Brackley  Shaw, against 
that  firm;  against  another  firm  in  Vaoceboro, 
Maine,  of  the  same  name,  consisting  of  Ibe 
above-named  Sbaws,  and  Thazter  Shaw;  and 
against  Ferdinand  A.  Wyman,  to  whom  both 
firms  have  made  voluntary  assignments  for  the 
benefit  of  creditors.  As  the  objections  to  the 
iurisdiction  are  now  waived,  and  as  the  assets 
in  controversy  have  been  converted  into  money, 
and  a  large  part  of  the  plaintiff's  claim  has  been 
paid,  since  the  filing  of  the  bill,  leaving  only 
certain  items  of  the  accotmt  in  dispute,  only 
such  of  the  facts  need  be  stated  as  are  necessary 
in  order  to  settle  these  disputed  Items. 

The  plaintiff.  Moors,  made  advances  to  the 
Boston  firm  in  several  ways. 

1.  Under  what  is  called  the  loan-account 
agreement,  by  indorsing  their  notet,  etc.,  in 
Boston,  taking  as  security  bills  of  parcels  of 
specified  hides,  which  the  Vanceboro  firm  were 
tanning  for  the  Boston  firai.  and  which  were 
delivered  by  the  Boston  firm  to,  and  held  by, 
Thaxter  Shaw,  as  agent  for  the  plaintiff,  with 
the  consent  of  the  Vanceboro  firm.  The  Vance- 
boro flmi  agreed  that  the  cost  to  Moors  should 
not  exceetfi  cents  per  pound,  and  in  fact 
all  charges  for  tanning  were  paid  by  the  Bos- 
ton firm  to  the  Vanceboro  firm.  By  the  Boston 
firm's  agreement.  Moors  had  power  in  case  of 
default,  or  if  in  his  opinion  the  collateral  did 
not  afford  a  margin  of  25  per  cent  above  the 
amount  unpaid,  to  sell  at  public  or  private  sale 
without  notice;  and  it  was  further  agreed  that 
all  collateral  security  held  by  Moors  for  the 
Boston  Ann's  account,  whether  under  that  con- 
tract or  otherwise,  might  be  taken  and  applied 
as  general  security  for  all  existing  or  sutee- 
qnent  indebtedness.  This  account  has  been 
^d  off  in  great  part  since  the  filing  of  the 

ft.  The  plaintiff  issued  to  the  Boston  firm 
letters  of  credit  on  Horton,  Bose,  &  Co..  of 
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London,  under  which  the  firm  bought  bids, 
taking  bills  of  Ming  to  the  plaintiff^  order  hj 
agreement,  the  plamtUI  having  a  Beo  on  the 
goods,  bills  of  lading,  and  poticies  of  insurance, 
with  authority  to  take  possessiw  and  dispo*? 
of  them  at  his  discretion  for  his  security  or  re- 
imbursement. Before  the  defendants'  failote, 
the  practice  was  for  the  plaintiff  to  indorse  the 
bill  of  lading  to  the  Boston  Ann,  they  ilsidiur 
a  contract  by  which  they  received  the  hioei  « 
his  agents,  and  agreed,  as  such  agents.*  to  kwI 
the  hides  to  specified  tanneries  of  thdrs  id 
Maine  or  New  York,  and  to  deliver  to  Uk 
plaintiff,  upon  demand,  the  identical  leather 
mto  which  the  hides  should  be  manufactured: 
the  plaintiff  not  to  be  chargeable  with  any  ex- 
pense thereon.  The  Intention  of  the  tgnaam 
was  stated  to  be  to  protect  and  inreoerve  mfim- 
poired  the  plaintiff's  lien.  After  the  faBm, 
the  plaintiff  took  possession  of  the  hides  as  tbe}- 
arrived,  and  sold  tbem  through  rqmtaUe 
brokers  for  fair  prices.  The  pUdntiff  has  paid 
Morton,  Hose,  &  Co.  the  whole  amount  due 
them. 

8.  Theplaintiff  obtained  letters  of  credit  for 
the  Boston  firm,  drawn  uinhi  the  bank  of  Mob- 
treal  by  the  agents  of  the  bank,  the  Bostca 
firm  giving  the  tmnk  an  agreement  similar  to 
that  with  Moors  last  mentioned,  with  author- 
ity to  the  agents  to  lake  possession  of  the  goods, 
and  dispose  of  the  same  at  dincretion,  and  to 
charge  all  expenses,  inclndiogcommissioosfOT 
sale  and  guaraoty.  Upon  arrival  of  the  hides, 
the  agents  of  the  bank  indorsed  the  biUs  of  lad- 
ing to  Moors,  who  before  the  failure  indoiwd 
them  to  the  Boston  firm  under  the  same  fona 
of  agreement  as  stated  with  regard  to  bfUs  of 
lading  under  the  Morton,  Rose,  &  Co.  credit. 
The  hides  arriving  after  the  failure  were  soW 
by  him  in  like  manner  as  before  stated.  The 
plaintiff  has  paid  ^e  hank  the  whole  amoiuit 
due  to  it. 

It  is  argued  for  the  Shaws  that  Mocns  re- 
ceived the  hidorsed  biUs  of  bding  as  agent  o( 
the  Bank  of  Montreal,  and  that,  however  tbi- 
may  be,  he  has  lost  bis  rij^ht  in  all  hides  recerred 
by  him.  under  any  bills  of  lading.  befoR 
the  failure,  and  turned  over  to  tbe  Boston  firm 
BR  Moors'  agents;  hut  upon  the  record  before 
us,  we  must  take  it  that  Moors  received  the 
hides,  as  the  master's  report  implies  that  be 
did,  on  bis  own  behalf.  The  agents  of  the 
bank  looked  to  him  for  payment,  and  they  ban 
been  paid.  The  bank  had  a  title,  whether  ab- 
solute or  qualified  does  not  matter.  See  Ik 
Wo(fv.  Gardner.  12  Cush.  19;  Forbety.  Btmbm 
(fcX.  B.  Co.  133  Mass.  154,  156;  Moony,  ffi* 
der,  8  Cent.  Rep.  675.  Moors  got  this  title  In^ 
indoisement,  and  had  a  similar  title  OTigimi 
ly,  under  the  Morton,  Rone.  &  Co.  bills  of 
lading.  His  hidorsement  of  the  Mils  of  lading 
to  the  Boston  Ann,  as  his  agents,  did  not  ir- 
1  ease  this  tiUe.  Itwasnotaconveyanceinform. 
and,  being  made  only  for  tbe  purpose  of  a- 
abling  him  to  get  the  goods  from  (he  carriew. 
it  was  not  a  conveyance  in  substance  or  effeci- 
See  Moora  v.  Kidder,  tupra;  PraU  v.  Mc 
man.  24  Pick.  43,  47:  Ltne  v.  DeWotf,  8  Pick- 
101.  107. 

Neither  did  Moors  lose  his  rights  by  giving 
tbe  custody  of  tbe  hides  to  the  Shawn.  Tbev 
expressly  ^reed  lo  hold  as  Moors'  agents,  anu 
the  general  rule  is  perfecdvweU  settled  that 
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the  cnstodj  of  a  servant  or  of  a  mere  a^ent  to 
bold  is  the  prssession  of  the  master  or  priocipal. 
The  onlj  difficulties  that  have  arisen  have  been 
due  to  toe  failure  to  distinguish  accurately  be- 
tween such  Berrants  or  a«iit8  and  bailees  who 
hold  in  their  own  name  (tbl^rkn  v.  (Mham, 
135  Mass.  1,  9),  or,  in  the  case  of  pledges,  be- 
tween a  delivery  to  the  pledgor  for  his  own 
purposes,  and  entrusting  him  with  the  custody 
on  behalf  of  the  pledgee  {Kellogg  v.  Thompaon. 
%  New  Eng.  Rep.  170,  142  Mass.  72,  79).  It 
mi^t  be  argued  that  policy  requires  an  excep- 
tion 10  be  made  In  favor  of  a  bona  fide  purchaser 
for  value  from  the  general  owner  having  the 
Meming  poeBessioD  of  the  goods,  as  aga^st  a 
perscm  whose  security  depended  upon  posses- 
sion, and  who  had  made  the  owner  his  custodian. 
But  the  MassachusettB  cases  tend  to  show  that 
there  is  no  such  exception,  in  the  absence  of 
fnod.  KdUm  t.  Thomjmn,  and  Moors  v.  Kid- 
der, mmrd;  Tkatiher  t.  Moort,  184  Mass.  156, 
ISS.  AtaileTeotBthereiBnothinglnthecaseto 
vtrrant  our  making  one,  even  aBsumini?  that 
all  parties  before  us  are  not  concluded  by  the 
-expre^  agreement  of  the  Shawa  that  the  plain- 
ttn'8  rights  should  remain.  There  is  nothing  in 
Wyman's  position,  as  to  proceeds  in  bis  hands, 
lo  diminish  the  rights  which  Moors  had  as 
against  the  Shaws;  nor  do  his  counsel  argue 
that  there  is,  so  far  as  the  question  of  posaes- 
«0D  is  concerned. 

The  plaintiff  has  charged  a  commission  of  6 
per  cent  on  the  hides  sold  by  him,  of  which 
rather  more  lliaD  nine  tenths  in  value  were  im- 
ported under  the  Morton,  Rose,  &  Co,  credit, 
the  rest  under  that  of  the  fiank  of  Montreal. 
The  defendants  deny  his  right  to  sell  at  private 
aile,  and  more  puticularlv  deny  his  right  to 
charge  any  commission.  We  see  no  reason  to 
donlit  that  the  sale  was  lawful,  and  we  are  of 
opinion  that  the  plaintiff  should  be  allowed  the 
which  the  master  has  found  to  be  a  reason- 
able compensation  for  the  services  actually 
rendered  by  him.  viz. ;  2^  per  cent  upon  the 
gross  sales,  or  $5,080.66.  The  argument  is 
atroDg  that  the  loan-account  agreement  author- 
iziDg  the  plaintiff  to  apply  all  seciurity  to  any 
iodebtedness  imports  an  application  in  the 
manner  and  with  the  incidents  there  set  forth, 
one  of  which  was  a  charge  of  2^  per  cent  com- 
miseion.  All  of  the  facts  tend  to  the  conclu- 
sion that  a  commission  was  to  be  charged.  See, 
funfaer.  Yarnum  v.  JUmne,  8  Allen,  150,  161. 

It  is  admitted  that  there  was  due  to  tbe 
pUiotiff  on  April  1, 1886,  the  sumof  $61,448.87, 
as  found  by  tbe  master.  Adding  the  commis- 
sion, theamount  is  106,529.6:2.  By  the  master's 
findings  the  defendant  Wy  man  had  in  his  bands 
on  the  same  date  $89,533.34  proceeds  of  tbe 
plaintiff's  security,  or  more  than  enough  to  pay 
what  remains  due,  unless  Wyman  has  a  right 
to  make  certain  charges  which  have  been  dis- 
allowed by  the  master. 

Tbe  6rst  of  these  is  a  charge  of  5  per  cent 
commission  for  sales  made  by  Wyman.  The 
master  found  no  agreement  to  that  effect  witli 
the  plaintiff,  and  rightly  disallowed  the  charge. 
Tbeie  isno  reason  why  adebtor  selling  bis  own 
property  to  pay  his  debt  should  charge  his  ci^i- 
tor  for  doing  so,  and  there  is  no  reason  why 
"yman  in  this  respect  should  stand  in  abetter 
position  than  the  Shaws.  So  far  as  the  sales 
werefmade  by  agreement,  the  agreement  ex- 


eluded  the  right  to  make  a  charge.  It  is  at 
least  a  fajr  inference  that  he  made  the  other 
sales,  if  rightful,  on  the  same  footing. 

Mr.  Wyman's  second  charge  is  for  tanning 
the  hides  which  were  on  hand  at  the  time  m 
filing  the  bill,  and  which  were  mostly  In  the 
process  of  tanning,  and  could  not  be  removed 
without  serious  Injury.  The  master  finds  that 
there  was  no  agreement  or  understanding  be- 
tween the  plaintiff  and  Wyman  that  tbe  latter 
should  make  any  charge  to  the  plaintiff  for 
tanning. 

One  item  of  $48,298.64  was  charged  for 
leather  which  Wyman  agreed  to  deliver  to  pur- 
cbasera.  as  Moors'  agent,  and  the  proceeds  of 
which  in  money  he  further  agreed  to  deliverto 
Moors  as  soon  as  received;  his  contract  express- 
ly stating  that  Moors  was  not  to  bo  chargeable 
with  any  expenses  incurred  thereon.  It  wiU 
be  seen  that  this  agreement  follows  the  form 
of  Che  fniginal  contract  of  the  Boston  firm  as  to 
letterof-credit  hides,  with  such  change  only  as 
was  required  by  the  fact  that  Wyman  received 
the  purchase  money  for  the  leather  in  the  first 
place.  Wc  thjnk  that  the  master  was  plainly 
right  in  disallowiDg  this  charge. 

The  only  remainmg  item  is  $36,710.43.  be- 
ing the  difference  between  4  cents  a  pound,  al- 
lowed by  the  master,  and  7  cents,  tbe  actual 
cost  of  tanning.  Of  this  sum,  according  to 
the  statement  of  Wyman's  counsel,  $13,972.89 
was  for  tanning  loan-account  bides,  for  which 
the  Vaoceboro  firm  agreed  that  the  cost  to 
Moors  should  not  be  more  than  4  cents.  In 
tbe  absence  of  agreement  to  the  contrary,  the 
master  was  warranted  in  finding  that,  as  to 
these  hides  at  least,  Wyman  proceeded  on  the 
terms  of  the  contract,  imd  could  not  charge 
more  than  4  cents,  if  entitled  to  charge  any- 
thine.  There  was  nothing  to  preclude  such  a 
flndmg  in  the  fact  that  Moors  took  possession  of 
the  bili-of-ladiog  hides  arriving  after  the  fail- 
ure. He  bad  a  right  to  do  so,  and  if  he  had 
not  had,  we  could  not  say,  as  matter  of  law  or 
fact,  that  bis  doing  so  imported  a  repudiation 
of , the  distinct  contract  relations  as  to  the  loan- 
account  hides  In  the  tannery. 

Thereisleft,  then,  only  $22,737.64 in  dispute, 
which  might  be  deducted  from  the  amount  in 
Wyman's  hands,  and  ;^et  leave  enough  to  pay 
tbe  plaintiff.  As  to  this  sum  we  think  that  the 
allowance  of  4  cents  was  sufficiently  favor- 
able to  the  defendants,  and,  If  it  were  neces- 
sary to  go  further  in  order  to  secure  the  plain- 
tiff s  rights,  we  should  have  some  difficulty  in 
finding  a  warrant  for  making  any  allowance 
at  all.  The  hides  were  bill-oMading  hides, 
which  by  the  original  agreement  were  to  be 
manufactured  into  leather  without  any  expense 
to  Moors  or  the  bank.  Such  bill-of-lading 
hides  as  Wyman  did  make  an  agreement  about, 
he  undertook  lo  deal  with  in  the  same  way. 
On  these  facts  alone  the  argument  against  his 
right  to  charge  is  strong.  But,  further,  bear- 
ing in  mind  that  these  bides  were  to  be  tanned 
and  held  by  the  Boston  firm,  and  that  the 
Vanceboro  firm  had  nothing  to  do  with  them, 
if  that  fact  be  material,  it  ia  to  be  observed 
that,  when  the  bolder  of  the  equity  of  redemp- 
tion in  property,  or  of  a  kindrea  interest,  makes 
improvements  upon  it  necessary  to  preserve  it 
from  destruction  or  great  loss,  he  may  be  pre- 
sumed to  make  such  improvements  In  the  in- 
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tereat  of  the  equity,  for  the  purpose  of  at  least 
diminishlDg  the  claim  upon  faiB  genorat  funds 
not  pledged,  and,  if  possible,  of  obtaining  a 
surplus.  Undoubtedly  it  was  for  the  interest  of 
the  creditors  of  the  Boston  firm  that  the  bides 
should  be  tanned  rather  than  be  spoiled.  Tbe 
principle  is  the  converse  of  that  which  allowB 
a  mortgagee  to  charge  for  reasonahle  improre- 
ments.  Merriam  t.  Qom,  189  Mass.  77,  82. 
There  are  obvious  objections  to  allowlD^  the 
holder  of  the  equity  to  create  a  lien  supenor  to 
an  existing  mortgage.  Eveu  if  tbe  Vanceboro 
firm  were  concerned,  it  would  not  necessarily 
chan^  our  opinion  upon  the  matter,  In  view  of 
the  circumstuices  of  this  case. 
Decree  aeeordin^. 


William  I.  BOWDITCH  et  al. 

c. 

Charles  E.  RAYMOND  et  al.,  Assignees,  etc. 

Plaintiffs^  lease  to  defendantB'  assiftaorB 

Srovided  that,  in  caw  IvMcaa  Bhould, 
tuing  the  tenn,  make  an  aaalnment 

for  the  benefit  of  creditors,  plaintiffs 
might  lawfully  enter  upon  and  expel 
lessees  from  Uie  premises,  relet  the 
same,  and  bold  lessees  for  any  loss 
arising  from  such  reletting.  Lessees 
made  an  assignment;  plaintiA  entered 
under  terms  of  the  lease  before  leasees 
had  made  their  first  pablleation  of  In- 
solvency.  Assignees  filed  disclaimer  of 
lease.  A  claim  against  lessee's  estate 
for  breach  of  covenant  in  the  lease  to 
pay  rent  is  not  a  debt  absolutely  due 
within  the  terms  of  the  statute;  nor  is 
such  a  claim  provable  as  damages  aris- 
ing from  surrender  of  the  leaee,  the  same 
having  beeD  terminated  by  re  entry  be- 
fore first  publication  of  notice. 

f.-ulTolk  Filed  January  16, 1688.) 

ON  report.  Judgment  for  d^endante. 
This  was  an  appeal  from  a  decision  of  tbe 
superior  court  affirmlDg  a  deddon  of  the  court 
of  insolvencv,  disallowing  a  claim  oflfered  by 
tbe  plaintiffs  agafoat  the  insolvent  estate  of 
HcDewell  &  Adams. 

The  case  was  heard  in  tbe  superior  court,  be- 
fore Mason,  J.,  without  a  jury,  upon  an  agreed 
statement  of  facts.  He  found  for  defendaats. 
and  reported  the  case  for  the  determination  of 
the  supreme  judicial  court. 

Plaintiffs,  as  trustees  of  the  estate  of  John  J. 
Dixwell,  made  an  agreement  to  lease  certain 
premises  to  McDewell  &  Adams,  and  in  ac- 
cordance therewith  a  lease  was  signed  by  tbe 
parties,  March  30,  1883,  the  matenal  portloDS 
of  which  were  as  follows: 

"To  have  and  to  hold  the  said  premises  here- 
in demised  unto  the  said  McDewell  A  Adams, 
and  tfaelr  representatives.  November  1,  1884, 
during  the  full  term  of  \ea  years  thence  next 
ensuing.  Yielding  and  paying  the  rent  or  sum 
of  $10,000  yearly,  by  equal  monthly  payments 
at  the  expiration  of  each  and  every  month 
hereafter  during  said  term;  tbe  first  payment 
thereof  to  be  made  on  December  1,  1684.  now 
next  ensuing, 

74 


Jux».  Or.  OF  UAJBSAconaBTTa  18^ 

The  lessees,  for  themselves  and  their  repre- 
sentalives.  hereby  covenant  with  the  letnn, 
their  representatives  and  assigns,  thatUiey  wifi. 
during  tbe  said  term,  and  for  such  further  tiioe 
as  the  said  lessees,  or  any  other  person  or  per- 
sons claiming  under  tbeu,  shall  hold  the  aud 
premises  or  any  part  thereof,  pay  unto  the  les- 
sors, their  successors,  hdrs,  aaaiEns,  the  and 
monthly  rent,  upon  the  day  heiwnbrfMe  ip^ 
pointed  for  the  payment  thereof,  and  also  ul 
tbe  taxes  and  water  taxes  and  assesBQunu. 
whatsoever,  whether  inthenatmeof  tazesnow 
in  being  or  not.whicb  may  be  assessed  upcRi,(r 
payable  for  or  in  respect  of,  tbe  said  piemian. 
or  any  part  thereof,  during  the  said  term.  *  *  * 
Provided  always,  and  these  presents  are  npoa 
this  condition,  that  if  the  saM  lessees,  orihar 
representatives  or  assigns,  do  or  shall  neglect  or 
fail  to  perform  and  oteerve  any  or  eitberof  tito 
covenants  contained  in  this  instrument,  which 
on  their  part  are  to  be  performed,  or  if  the  said, 
lessees  shall  be  declared  bankrupt  or  inaolfeDi 
according  to  law,  or  if  any  aangoments  ahail  1 
be  made  of  their  property  for  Uie  benefit  of  i 
creditors,  then,  and  in  either  of  said  case^  Out  \ 
lessors,  or  those  having  their  estate  in  the  iiid 
premises,  lawfully  may,  immediately,  or  atanj 
time  thereafter  and  whilst  such  n^lect  or  de-  I 
fault  continues,  and  without  further  Dotioe  or  I 
demand ,  enter  into  and  upon  the  said  premiKe. 
or  any  part  thereof  in  the  name  of  tbe  whole, 
and  repossess  the  same  as  of  their  fonnerertaic. 
and  expel  Uie  said  lessees  and  those  claimi^;  I 
under  them,  and  remove  their  effects,  without 
being  taken  or  deemed  guilty  of  any  manner  of  i 
trespass,  and  without  prejudice  toany  remediw  I 
which  might  otherwise  be  used  for  arrears  of 
rent  or  preceding  breach  of  covenant;  and 
thereupon  tbe  lessors  may,  in  their  discntHa, 
relet  the  premises  at  the  risk  of  the  lessee*, 
who  shall  remain  for  tbe  residue  of  said  term 
responsible  for  the  rent  and  taxes  herein  re- 
served, and  shall  be  audited  with  .such 
amounts  only  as  riiall  be  by  the  leaaois  actually 
realized." 

At  the  time  of  the  signing  of  the  lease,  the 

S remises  were  in  the  possession  of  Chickeihv 
i  Co.,  under  a  lease.  ChickerlogftCo.  snWet 
to  McDewell  &  Adams  for  the  remainder  of 
their  term,  and  possession  was  taken  under  that 
lease.  October  15,  1884,  McDewell  &  Adams 
made  an  assignment  of  their  property  to  Ra;^- 
mond  &  Ring,  who  took  possesion  of  their 
goods,  and  contintied  the  business  on  the  de- 
mised premises.  On  November!.  1884,  Gbarla 
P.  Bowditch,  one  of  tbe  ptaintifl^.  went  upon 
the  premises  for  tbe  purpose  of  making  an  entrr 
under  tbe  lease  of  March  80. 1888.  On  Decem- 
ber 1,  1884,  the  keys  were  handed  to  Bow 
ditch.  Tbe  superior  court  found,  as  facts,  ths) 
on  November  1,  1884,  Raymond  &  King  wen- 
in  possession  of  tbe  premises;  that  neither  Mc- 
Dewell &  Adams  nor  Raymond  &  Ring  erer 
entered  upon  the  premises  under  the  lease  <tf 
March  30,  1888;  that  upon,  and  from  and  afiter, 
December,  1,  1884,  plaintiffs  were  in  posseesJoo 
of  the  premises.  The  premises  were  afterwardi 
relet  at  a  reduced  rental,  to  other  parties,  for 
the  entire  period  of  the  lease. 

On  December  2, 1884,  HcDewdl  &  Adaa» 
filed  a  voluntary  petition  in  insolvent.  On 
December  26  Raymond  &  Ring  were  cbo«en 
asdgnees  of  the  insolveDtt,  and  an  asajgnment 
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in  doe  form  of  law  vaa  executed  to  them.  The 
inigiiees  filed  a  disclaimer  of  the  lease.  Od 
Jul;  94,  1886,  tbe  insolveats  received  their  cUs- 
clitfge  hi  imolveDCT. 

At  a  meeliiig  of  the  creditors  of  HcDewell  A 
Adams,  piaintiffs  preseoted  a  claim  for  tbe  en- 
tire rent  of  the  premises  wbicb  would  accrue 
during  tbe  whole  term  under  tbe  lease,  less  cer- 
tain CTedits  for  rent  paid  and  the  amount  real- 
ised by  the  release  of  the  premises.  Tbe  riebt 
to  prove  such  claim  against  tbe  estate  of  Mc- 
DeweO  &  Adams  was  denied  by  tbe  insolvency 
nxnt. 

Jfr.  J.  B.  Warner*  for  plalntifb: 

McDewell  &  Adams  are,  and  will  remain, 
liable  np<Hi  tbeir  covenant. 

The  stipuIatioB  in  a  lease  by  which  tbe  lessor 
may  renter  for  breach  of  condition,  relet  tbe 
uemiseH  at  bis  discretion,  and  bold  the  lessee 
tor  anv  loas  of  rent,  has  been  found  in  tbe 
Dtoal  forms  of  lease  for  a  generation. 

Wajt     Bad.  6  Allen,  8«. 

It  has  been  gnggested  that  tbe  entry  was 
made  tbe  day  before  the  term  be^an,  in  owdtx 
to  show  that  all  rights  of  poasiession  were  com- 
idelely  t^minated  oefore  insolvency. 

Bat  even  before  the  term  actually  began,  the 
ItsKes  had  an  interest,  tnterette  termini,  which, 
tboogta  not  an  estate,  is  recognized  by  the  law 
u  something  more  than  a  contract,  which  the 
bolder  coold  assign  <Hr  sublet,  and  on  which  he 
conld  bring  ejectment  If  possession  were  nn- 
lavfuDy  withheld. 

Taylor,  Land.  &  T.  ?  176;  Comyn,  Diff.  A»- 
wmment  <A),  Sktatet  (O,  14);  Shep.  Touch. 
■367;  Co.  Litt.  40  A,  SI »:  Wmnai  v.  AUaire,  1 
N.  Y.  806,  811. 

Tbe  knee's  legation  to  pay  rent  springs 
frun  bis  covenant,  and  is  wbolly  independent 
of  poisessim),  being  complete  though  he  never 
caters  or  even  gives  notice  tbat  he  will  not  oc- 
capy. 

Taylor,  Land.  &  T.  tvpra;  Becar  v.  FtuM, 
64  N.  T.  518;  Btrekhead  v.  Cvmmim,  88  N.  J. 
L44. 

Tbe  lessor  has  so  little  ccmcem  with  tbe  les- 
see's possession  that,  according  to  the  weight 
of  authority  in  this  countrv,  be  is  not  even 
obliged  to  clear  tbe  premlsesof  previous  tenants. 

Taylor,  I^d.  &  T.  tupra;  Qaezelo  v.  Cham- 
t*r*.  73  111.  75;  Oardn^r  v.  Keteltaa,  8  Hill, 
330. 

Tbe  coUy  defense,  therefore,  which  a  tenant 
coald  have,  based  on  the  fact  that  he  bad  never 
gone  into  possession  under  his  lease,  would  be 
SKne  wrongful  act  of  the  landlord  which  pre- 
reoted  bis  taking  possession,  and  which  en- 
titled him  to  repudiate  the  lease:  *'.  e.,  some- 
thing tantamount  to  an  evit^ion  by  unlawful 
act  of  the  lessor. 

Taylor.  Tjand.  AT.  tupra;  ^toenesrv.  Burton, 
5  Blackf.  57. 

No  actual  possesion  was  taken  by  plaintiffs 
until  December  1, 1884,  long  after  the  term  bad 
tvguo;  and  whether  they  were  there,  one  or 
both,  or  whether  doing  business  on  their  own 
account  or  as  clerks,  or  whether  not  there  in 
pnson  at  all,  but  allowing  possession  to  be 
bv  tbeir  assignees,  is  immaterial. 

Taylor,  Land.  &  T.  tupra;  Bemon  v.  Bolte$, 
8  Wend.  176;  Baeon  v.  Brman,  9  Conn.  884; 
Bovard  v.  EUi$,  4  Sandf.  869;  KmdaU  v.  Car- 
^SCnsh.  74. 


I  If  there  bad  been  aqfthing  which  would  have 
entitled  tbe  lessees  to  repudiate  tbe  lease,  they 
were  bound  to  do  it,  if  at  all,- promptly*  but.  so 
far  from  this,  they  expressly  recognize  ue  lease 
in  their  schedules,  as  do  the  assignees  in  their 
disclaimer;  and  these  admissions  of  the  lease, 
and  of  the  debt  under  it,  are  competent  evi- 
dence. 

JJtywood  V.  Btywood,  10  AUoi.  105;  F^laat 
V.  Smith,  180  Mass.  878. 

The  term  included  the  day,  November  1,  on 
which  tbe  entry  was  made. 

Although  the  arbitrary  rule  has  been  adopted 
that,  in  computing  time,  tbe  day  from  which 
It  is  to  be  reckoned  is  to  be  excluded  i^Atkim  v. 
SUfper,  7  Allen,  487;  Bemi*  v.  Leonard,  118 
Mass.  S03:  Bigeioio  v.  WiUrnn,  1  Pick.  485),  yet 
this  rule  Is  always  stated  as  applying  only 
where  there  is  nothing  to  indicate  the  intention 
of  tbe  parties;  but  when  there  is  any,  even  tbe 
slightest,  indication,  tbe  true  Intention  must 
govern. 

RendaU  v.  Kinfftleg,  ISO  Mass.  94;  Butter  v. 
Fettenden,  13  Cush.  78;  Stemirt  v.  Grimold, 
184  Mass.  891:  Pugh  v.  Leeat,  2  Cowp.  714; 
l»aa£a  v.  Royai  Int.  Co.  L.  R.  6  Excb.  296. 

That  tbe  intention  in  this  case  was  to  include 
the  designated  day  seems  established  from  tbe 
provision  in  the  instrument  itself. 

The  right  of  proof  in  insolvency,  before  statute 
of  1879,  is  governed  by  the  following  language: 
"Debts  due  apd  payable  from  the  debtor  at 
the  time  of  tiie  flrst  publication  of  the  notice  of 
Issuing  the  warrant  may  be  proved  and  allowed 
against  his  estate  at  any  meetings;  and  all  debts 
at  tbat  time  absolutely  due,  although  not  paya- 
ble, may  be  proved  and  allowed  as  if  payable, 
with  a  discount  or  rebate  of  interest  when  no 
interest  is  payable  by  tbe  contract." 

The  word  '  'debts''  in  this  statute  Is  to  be  con- 
strued liberally,  in  order  to  accomplish  the 
two  grand  objects  of  the  Act,  namely,  of  re- 
lieving the  debtor  who  surrendersbis  property, 
and  of  distributing  tbat  property  among  his 
creditors. 

The  statute  is  highly  equitable  in  its  charac- 
ter, and  has  always  been  administered  avow- 
edly upon  equitable  principles. 

dee  Lotfirop  v.  Reed,  18  Allen,  294,  297;  Bar- 
ker y.  Mann,  4  Met.  802;  Gray  v.  Bennett,  3 
Met.  522;  Brown  v.  Lamb,  6  Met.  203. 

A  claim  for  rent  not  yet  accrued  was  consid- 
ered as  not  provable,  either  under  our  law  (be- 
fore the  amendment  of  1879)  or  under  tbe  na- 
tional bankruptcy  law. 

The  nattue  of  a  claim  tm  rent  was  discussed 
by  Shaw,  C7i.  J.,  in  Bordman  v.  OAom,  28 
Pick.  296. 

See  Savory  v.  Stocking,  4  Cush.  607;  Ex  parte 
Houghton,  1  Low.  .554;  Tremhccll  v.  Marden. 
128  Mass.  890;  Deane  v.  Caidwell,  127  Mass. 
242;  ^oiDdl  v.  Bie/iardaon,  8  Allen',  64;  French 
V.  Morte,  2  Gray,  111;  Biggin  v.  Maguire,  82 
U.  8.  15  Wall.  649  (31  L.  ed.  282). 

In  this  class  of  cases  not  only  is  there  no  debt 
now  payable,  but  there  is  no  present  liability, 
and  total  uncertainty  whether  there  will  ever 
be  any.  As  pointed  out  in  Biggin  v.  Maguire, 
tupra,  the  covenant  cannot  be  leduced  to  pres- 
ent or  probable  value. 

In  the  light  of  these  cases  the  lessees  are 
now  liable,  absolutely,  to  a  fixed  mon|hty  pay- 
ment, which,  though  stiiiof^^  l&eewe 
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should,  for  the  purposes^f  this  discuseion,  be 
dedgnatod  as  a  sum  equ^  to  the  former  reutal. 
The  obligation  does  not  depend  upon  occupa- 
tion, nor  is  it  liabte  to  be  terminated  by  evic- 
tion. 

Our  insolvency  system  provides  the  machin- 
ery, through  a  jury  trial,  by  which  just  such 
questions  as  this  may  be  dealt  with  (LoUtrop 
V.  Seed,  supra);  and  we  a»k  only  to  havethis 
contract  treated  as  any  other  contract,  and 
damages  estimated,  as  was  done  in  the  case 
just  died,  since  the  stipulation  of  the  parties 
fixing  the  lessee's  liability  follows  exactly  the 
principles  which  the  law  would  have  applied 
without  it. 

Wkitnep  V.  Boardman,  118  Mass.  ft^;  AlAatt 
T.  Sttarng,  189  Mass.  168,  172. 

It  would  seem  strange  indeed,  considering 
the  purpose  of  our  Insolvent  Act,  and  the 
equitable  principle  on  which  it  is  to  be  admin- 
istered, if  such  a  claim  as  this  must  be  left 
hanging  over  the  debtor  because  his  liability 
cannot  be  measured. 

The  plain  way  is  to  treat  the  claim,  as  it  is, 
simply  oue  upon  a  contract  to  pay  money  in 
insialiments,  subject  to  deduction  by  the  ap- 
plication of  the  proceeds  arising  from  an  arti- 
cle of  marketable  value;  and  the  whole  thing 
is  disposed  of  by  deducting  the  present  market 
value  of  the  lease,  «nd  making  the  necessary 
rebates  of  interest. 

In  Be  Claney.lO  Nat.  Bankr.  Reg.  215,a claim 
for  future  rent  under  the  covenants  of  a  lease 
was  allowed,  in  view  of  the  factsthat  the  leased 
premises  had  been  taken  by  riffht  of  eminent 
domain,  and  that  the  tenant  bad  been  awarded 
a  gross  sum  therefor,  his  liability  for  rent  still 
continuing.  The  controlling  fact  there, — name- 
ly, that  what  was  rent  in  name  was  no  longer 
dependent  on  occupation, — is  the  decisive  con- 
sideration here. 

But  the  statute  of  1879.  chap.  245  (Pub.  Stat, 
chap.  1S7,  ^  26).  provides  tliat  the  assignee 
may  elect  either  to  accept  and  hold  under  said 
lea.<^  or  to  disclaim  the  same:  and  if  he  elects 
to  disclaim,  the  lessor,  or  those  having  hi» 
estate  in  the  premises,  mav  prove  such  dam- 
ages, if  auy,  as  are  caused  oy  such  surrender, 
as  a  debt  against  the  estate  of  the  debtor. 

The  whole  spirit  and  purpose  of  this  Act 
require  the  most  liberal  and  equitable  interpre- 
tation. 

No  amendment  was  needed  In  order  to  give 
to  the  assignee  full  rights  over  leasehold  prop- 
erly held  by  tlie  insolvent.  The  assignee  al- 
ways had  the  alternative,  either  to  assume  such 
a  lease  and  be  bound  by  its  provisions,  or  to 
disclaim  it  and  be  free  from  all  liability. 

ffogt  V.  8toadard,%  Allen,  443;  thm,  v.  fHnh- 
tin  In».  Co.  IIS  Mass.  278;  AUxat  v.  ^rtu, 
189  Mass.  168;  Ex  parte  Bov^kton.  1  Low.  554. 

The  statute  Is  one  which  certainly  presents 
many  doubtful  questiona,  especially  when  it  is 
considered  that  the  disclaimer  works  a  technic 
cal  surrender,  which  involves  all  the  conse- 

aueoces  of  an  abandonment  by  consent  of  par- 
es. 

See  Ahbott  v.  Btearm,  189  Mass.  168. 

From  the  decisions  upon  the  English  statute 
<Act  1860  {82  and  88  Vict.),  chap.  71.  g28),  we 
shall  get  abundant  light  tor  the  interpretation 
of  our  own. 

The  decisions  under  that  statute.  In  so  far  as 
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they  settle  what  the  trustee  may  disclajm,  wiD 
meet  the  argument  of  the  defendants  here,  that 
tbe  right  to  prove  is  limited  to  such  csaea  sb 

admit  of  disclaimer. 

In  Ex  parte  Dyke,  L.  R.  22  Cfa.  Div.  410, 
there  was  a  lease  with  elaborate  provisions,  bj 
which  tbe  lessor,  on  the  expiration  or  prior  tc^ 
mination  of  the  lease,  was  to  have  the  right  to 
the  hay  and  straw  at  feed  prices,  and  the  ten- 
ant was  to  have  tbe  right  to  remove  tbe  cot- 
tage which  he  had  erected,  etc  The  tenant 
filed  a  petitiOA  in  bankruptcy  Septembers. 
1881.  On  October  18  trustees  were  appointed. 
On  October  14  the  landlord  termioaiad  the 
lease  for  breach  of  condition.  On  November 
14  the  trustees  disclaimed  the  lease. 

The  principal  question  was  whether  the 
rights  of  the  landlord  and  tenant  were  to  be 
reeulated  by  tbe  piovinona  of  the  lease  us- 
eable to  its  termination,  or  whether  the  laae 
was  to  be  considered  as  surrendered  by  the  dis- 
claimer, and  therefore  as  if  it  had  never  beeo. 
By  the  English  law,  the  disclaimer  would  relate 
back  to  tbe  appointment  of  the  trustees,  sod 
this  raised  the  question  whether  the  trnstm 
could,  on  November  14,  disclaima  lease  wbKfa 
the  landlord  had  dioflen  to  terminate,  in  sc- 
cordance  with  its  terms,  on  October  14.  Tbe 
Master  of  tbe  Rolls,  8ir  O.  Jessel,  says:  "Tbe 
question  is  wholly  immaterial,  t)ecau8e  tbe 
lease  actually  vested  in  the  trustees,  certainly  for 
a  day;  and  they  are  entitled  to  disclaim  it,  sod 
they  have  disclaimed.  I  do  not  intend  to  coo- 
fine  my  observations  to  this  particular  cm, 
and  say  that  it  is  absolutely  necessary  that  tbe 
lease  should  have  actually  vested  in  toe  tnine 
on  bis  appointment;  because  U  is  quite  posrible 
that  a  lease  might  have  come  to  an  end  befbie 
his  appoiutment,  and  that  it  still  migfat  be  al- 
lowable for  him  to  disclaim  it." 

See  also  Ex  parte  Pateraon,  L.  R  11  Ch.  Div. 
90tJ:  Be  Ma>ig/ian,  L.  R.  14  Q.  B.  Div,  056:  Ez 
parte  Corbett,  L.  R.  14  Ch.  Div.  122; /ir  TVeUr, 
8  Morrell,  Bankr.  Rep.  126;  Ex  parte  WaUat. 
L.  R.  17  Ch.  Div.  746:  IliU  v.  East  <ft  W.  I. 
Dock  Co.  L.  R.  9  App.  Cas.  448. 

The  damage  provable  under  the  Englisb  ls« 
is  measured  by  the  difference  between  the  rem 
reserved  and  the  diminished  rent  which  tbe 
lessor  is  now  obliged  to  take. — exactly  the 
measure  adopted  by  the  parties  to  this  lease. 

Ex  parte  IAynvi,C.  d  I.Oo.h.  R7  Ch.  AKk 
Cas.  28;  Mr  parte  Blake,  L.  R  11  Ch.  Div.  iiK. 

Stat.  1884,  chap.  298,  provides  that  "eqoiia- 
ble  liabilities  shall  be  deemed  to  be  debts  pro* 
'  able  against  estates  in  insolvency,  and  a^nri 
'  estates  of  deceased  persons  represented  in«)l- 
vent;  and  all  proceedmss  io  respect  to  the  pnof 
of  any  audi  equitable  luUUty.  irtiether  bj  wax 
of  appeal  or  otherwise,  shall  be  the  satne  tnm 
respects  as  if  it  were  a  debt  upon  which  ao  ar 
tion  at  law  might  have  been  brought." 

It  had  already  been  the  uractice  of  this  court 
to  resort  to  general  equitable  considerations  in 
administering  the  statute  ( WaMmrn  v.  JVi- 
dale.  8  New  Eng.  Rep.  404,  148  Mass.  «W: 
Franklin  CouiUy  Nat.  Bank  v.  Firtt 
Bank,  138  Mass.  615;  JMoM  t.  Steanu,  IS» 
Mass.  168);  but  this  recent  Act  is  directed  ei 
pHcltly  to  the  matter  of  proof,  and  shouki  be 
given  weiebt  in  considering  a  claim  the  result 
of  excli^ing  which  would  be  highly  ineqnita- 
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Memr$.  W.  O.  RvBsell  and  E.  B.  Hal«, 

Ua  defendants: 

The  right  of  the  lessors,  after  puttiiu^  an  end 
U  the  lease,  to  bold  McDewelt  &  Adams  re- 
sptnaible  for  the  rent  reserved  during  the  re- 
nminder  of  the  term,  is  not  a  claim  which  is 
[Horable  against  their  assignees  in  insolvency. 

Unless  plaintiffs  can  show  some  difference  in 
principle  between  a  claim  for  future  rent  im- 
der  a  lease  which  has  been  terminated,  and  a 
like  claim  under  a  subsiating  lease,  the  case  is 
already  dedded  against  them. 

DMuw  V.  Caldmil,  137  Mass.  242. 

The  ground  upon  which  a  claim  for  future 
rent  under  a  sul»iBting  lease  is  rejected  is,  that 
our  insolvent  law  allows  no  debts  to  be  proved 
except  such  as  are '  'absolutely  due"  at  the  time 
of  first  publication,  or,  in  the  case  of  certain 
«jumerated  contingent  claims,  at  the  time  of 
procf ;  and  that  rent,  which  accrues  fnsn  time 
totime,  and  depends  upon  occupation,  cannot 
be  due  in  folido  beforehand,  as  it  is  never  pay- 
able if  the  lessee  is  evicted. 

Bordman  v.  Otbom,  98  Pick.  2dS;  Eke  parte 
Houghton,  1  Low.  B57;  Deane  T.  ValdvieU,  127 
Mass.  244. 

In  the  piesent  case,  the  liability  of  the  lessees 
under  a  clause  whlcb  provides  that  "the  les- 
fon  ma^,  at  thdr  discretion,  relet  the  premises 
at  the  nsk  of  the  leasees,  who  shall  remain  for 
tiie  residue  of  said  term  responsible  for  the  rent 
tod  taxes  herein  reserved,  and  shall  be  credited 
with  such  amounts  only  as  shall  be  by  the  les- 
Hon  actually  realized,  —is  subject  to  uncer- 
tainly. 

The  statute  plainly  contemplates  that  the  dis- 
chsr{^  insolvent  may  be  burdened  with  many 
liabilities  which  cannot  be  proved  against  his 
fstate.  The  section  defining  Uie  claims  which 
are  provable  ends  as  follows:  "No  debt  other 
tbao  those  above  mentioned  shall  be  proved  or 
allowed  against  the  estate." 

Pub.  Stat  chap.  1S7,  ^  26. 

The  ftdlowine  cases  of  unprovable  claims 
will  serve  to  indicate  the  variety  of  liabilities 
ftom  which  the  insolvent  is  not  discharged, 
and  at  the  same  time  to  illustrate  the  objections 
to  which  the  present  claim  is  exposed;  Lorino 
V.  KeadcUl,  1  Gray,  803  (liability  of  surety  on 
a  probate  bond  before  breach);  Freneh  v. 
■Vone.S  Gray,  111  (covenant  agabst  incum- 
brances not  paid  off  by  covenantee  until  after 
(be  commencement  of  bsnkruptcViproceedinffis); 
Morton  V.  Richards,  13  Gray,  iS  (promise  oy 
new  partnership  to  pay  old  debts,  not  taken  up 
fjy  promisee  until  after  insolvency  of  promisor); 
'■'towrii  V.  Bichardaon,  8  Allen,  64  (liability  of 
an  indorser  upon  a  promissory  note  not  matur- 
ing before  time  for  proof  expires;  although  the 
rtatnte  expressljr  covers  the  case  of  a  debtor 
liable  for  a  debt  in  consequence  of  having  in- 
dorsed a  promissory  note);  Bangs  v.  Lincoln, 
10  Gray,  600  (individual  tiabitilyof  stockhold- 
m  for  debts  of  a  manufacturing  corporation, 
nuder  Rev.  Stat.  chap.  88^  S  16.  which  provid- 
ed that  in  certain  cases  the  members  should  be 
"jcsntty  and  severally  liable  for  all  debts  and 
t^ontracls  made  by  such  company"). 

^parte  Lake,  2 Low.  644. 

Plaintifls  cannot  prove  under  Stat.  1879, 
cbap.  245,  §  I. 

pQb.  Stat.  chap.  157,  §  26. 

To  show  the  utter  impossil^lity  of  apply- 
3Mua. 
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ing  that  statute  to  the  present  case,  it  is  only 
necessary  to  revert  to  tbe  fact  that  the  lease  in 
question,  so  fer  as  it  gave  any  property  to  tbe 
lessees,  was  wholly  at  an  end  before  the  begin- 
ning of  insolvency  proceedings.  There  re- 
mained in  them  on  the  2d  of  December  noth- 
ing but  a  bare  liability. 

There  has  never  been  a  moment  since  the 
beginning  of  insolvency  proceeilings  that  the 
lessees  have  bad  a  beneficial  interest  in  this 
contract. 

See  mehola  v.  ^iton.  91  U.  S.  716  (2S  L.  ed. 

254);  Sx  parte  Pierey,  L.  R.  9  Ch.  App.  Cas. 
88. 

PcrhaT»  a  claim  like  this,  and  sundry  other 
claims,  might  well  have  been  made  provable 
under  the  Insolvent  Act  of  1888.  The  court, 
however,  cannot  extend  that  Act  to  any  cases 
for  which  it  has  not  in  terms  provided. 

Morton  v.  Richards,  13  Gray,  18. 

The  main  object  of  the  Act  was  not  to  clear 
the  insolvent  debtors,  but  its  object  eooally 
was  to  define  the  rights  and  duties  of  the  as- 
signee. 

As  the  law  stood  before  1879,  the  assignee 
might,  by  mere  entry,  make  himself  liable  for 
the  rent  ^or  the  remainder  of  tbe  termy  or  un- 
til he  assigned. 

Maton  V.  Smith,  181  Mass.  510;  Hoyt  v.  Stod- 
dard,  2  Allen.  443;  Com.  v.  Franklin  Inn.  Co. 
115  Mass.  378.  See  Ex  parte  Walton,  L.  R.  17 
Cb.  Div.  751. 

There  are  very  substantial  differences  be- 
tween the  English  statutes  and  our  own;  and 
it  is  obvious  that  any  decision  concerning  the 
proper  scope  of  the  English  Acts  can  be  of  little 
use  m  tbe  construction  of  our  own.  The  dif- 
ference between  the  Act  of  1669  and  that  of  1883 
as  to  the  right  of  disclaimer,  for  example, 
would  seem  to  be  very  trifling;  and  yet  it  was 
apparently  upon  this  difference  that  the  court 
rested  its  decision  in  the  case  of  Be  Maugkan, 
L.  R.  14  Q.  R  Div.  966.  Field,  J.,  inUmating 
that,  under  the  earlier  Act,  there  would  have 
been  no  right  of  disclaimer. 

The  entry  was  made  in  this  case  November 
1,  1884.  The  term  of  the  lease,— "from  the  1st 
day  of  November,  1884,  during  the  full  term  of 
ten  years  thence  next  ensuing,—"  began,  with- 
out doubt,  on  November  2. 

Atkint  V.  Sleeper,  7  Allen,  487. 

The  provision  in  the  lease  that  the  lessors, 
under  certain  circumstances,  mav  enter  upon 
the  premises,  can  have  no  sensible  application 
to  that  period  before  tbe  beginning  of  tbe  lease, 
when  the  lessees  have  no  occupation  or  right  of 
occupation  under  the  lease,  and  cannot  be  ex- 
pelled, and  cannot  waive  a  trespass. 

See  Johm  v.  Wkitty,  8  Wils.  127. 

But,  although  the  plaintiffs  could  not  re-en- 
ter under  tbe  lease,  their  conduct  amounted  to 
on  unequivocal  refusal  to  admit  tbe  leasees  into 
possession;  and  the  latter  had  a  riebt  to  treat 
such  conduct  as  putting  an  end  to  we  lease. 

If  possession  IS  withheld  by  the  lessor,  or 
one  under  his  authority,  he  (the  lessee)  may  at 
his  option  entirely  repudiate  the  contract,  or 
bring  an  action  for  damages  against  the  land- 
lord for  breach  of  the  agreement. 

Taylor.  Land.  &  T.  7th  ed.  ?  176;  Trvll  v. 
Oranger,  8  N.  Y.  115;  Clark  v.  Butt,  26  Ind. 
286;  Goe  v.  Clay,  5  Ring.  440;  Cibel  &  IKU't  Que, 
11^.  110;  Wood.  Land. &T.p.gl^^g^. 
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But  there  was  an  end  of  the  lease  by  surren- 
der CD  the  1st  day  of  December,  even  if  it  bad 
not  been  terminated  before.  On  that  day  the 
premises  had  been  vacated,  the  keys  snrreodered 
and  accepted;  and  the  court  basfouodaaafact, 
which  is  not  objected  to,  that  the  plaintifls 
were  in  possession  of  the  premises  on  uiat  day. 
That  these  facts  put  an  end  to  the  tenancy  there 
can  be  no  donbt. 

Deane  r.  Oaktu)dl.\Vl  Mass.  243,  248;  Anwry 
T.  Kannoff^,  117  Mass.  861;  Btparte  Hough- 
Um,  1  Low.  561,  568. 

Mortoau  Ch.  J. ,  delivered  the  opinion  of  the 

court: 

Under  our  insolreDt  law,  prior  to  the  Statute 
of  1879.  chap.  245,  no  debts,  with  certain  ex- 
oepdons  not  material  to  this  case,  were  prov- 
able, unless  tbey  were  debts  "  absolutely  due" 
at  the  time  of  the  first  publication  of  the  no- 
tice of  issuing  the  warrant.  It  has  according- 
ly been  repeatedly  held  that  future  rent,  to 
accrue  under  a  lease  in  which  the  insolvent 
-debtor  is  lessee,  cannot  be  proved.  Savory  v. 
Stocking,  4  Cudi.  607;  TrvadwOl  v.  Marden, 
128  Mass.  890;i)«rn«v.  CatdweU,  127  Mass.  242; 
Ex  parte  Houghton,  1  Low.  654. 

The  principle  of  these  cases  is  that  such  rent 
is  not  a  debt  absolutely  due  at  the  time  of  the 
first  publication.  The  lease  may  be  termi- 
nated by  the  eviction  of  the  lessee  or  otherwise, 
and  no  rent  may  ever  accrue  or  become  due. 
The  lessor's  claim  is  a  contingent  one.  It  is 
not  contingent  merdy  as  to  amount,  but  the 
very  existence  of  the  claim  depends  upon  a 
contingency.  Bordman  v.  O^ra,  23  Pit-k. 
896. 

In  the  case  before  us,  the  tease  contains  ihe 
provision  that,  if  the  lessees  shall  be  declared 
bankrupt  or  insolvent,  or  shall  make  an  assign- 
ment for  the  benefit  of  their  creditors,  the  les- 
sors may  enter  and  expel  the  lessees;  "and 
thereupon  the  lessors  may,  at  their  discretion, 
relet  the  premises  at  the  risk  of  the  lessees,  who 
shall  remain,  for  the  residue  of  said  term,  re- 
sponsible for  the  rcntand  taxes  herein  reserved, 
and  shall  be  credited  only  with  such  amounts 
as  shall  be  by  the  lessors  actually  realized." 
The  plaintiff  contends  that  under  this  provision 
the  liability  of  the  lessees  arises  solely  from 
their  covenant,  and  that  the  amonnt  to  'be  paid 
by  tbem  is  not  technically  rent,  as  the  provi- 
sion does  not  contemplate  that  they  are  to  of;- 
cupy  the  premises.  But,  however  this  may  be, 
the  sums  to  be  paid  partake  of  the  character  of 
rent  so  larg^  that  ihey  come  within  the  same 
principle.  The  covenant  is  to  pay  the  rent  re- 
served,reduced  by  such  sum  as  the  lessors  might 
reeeivefrom  the  new  lessees,  if  they  should  relet 
the  premises.  At  the  first  publication  of  notice, 
there  was  a  contingency,  not  merely  as  to  the 
amount  of  liability,  but  as  to  whether  it  would 
ever  attach  or  arise  out  of  the  covenant.  The 
lessors,  in'their  discretion,  mi^ht  not  relet  the 
premisies,  but  resume  possession  of  them.  It 
may  be  that  the  lessees  will  be  evicted  by  a 
paramount  title,  in  which  case  It  cannot  be 
doubled  that  the  liability  of  the  original  lessees 
would  be  terminated,  or  fail  to  attach.  It  may 
happen  that  the  new  lessees  will  pay  as  large  a 
sum  as  the  rent  and  taxes  reserved  m  the  lease, 
in  which  event  no  liability  would  arise  under 
the  covenuit.  Or  the  ptemisea  migbt  be  de- 
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stroyed  by  fire,  and  thus  the  liability  of  the  les- 
sees be  terminated.  The  existence  of  any  debt 
in  the  future  depends  upon  cootingeocira,  and 
therefore  the  plaintiff's  claim  cannot  be  proved 
under  our  insolvent  law  prior  to  the  statute  of 
1879.  In  the  bankrupt  court  of  this  district  it 
has  been  decided  that  a  claim  under  a  like 
clause  in  a  lease  could  not  be  proved  in  bank- 
niptcy,    SSx  parte  Lake,  2  Low.  644. 

The  next  question  is.  What  la  the  effect  of 
Stat.  1870,  chap.  245,  %  1,  re-enacted  in  Pub. 
Stat.  chap.  157,  g  26?  The  part  of  the  statute 
which  is  of  importance  in  this  case  is  as  fol- 
lows; 

"When  any  of  the  property  of  a  debbv  coo 
sistsof  a  lease  or  agreement  in  writing,  wberrtj 
he  is  liable  for  the  rent  thiirein  reserved,  or  f<a 
the  use  and  occupation  of  premises  as  tbeieui 
stipulated,  the  assignee  at  any  time  mav,  and 
at  the  request  in  writing  of  either  the  aebtoi', 
or  of  the  lessor,  or  of  those  having  his  estate  io 
the  premises,  shall,  within  twenty  days  after 
such  request,  by  a  written  instrument  filed  with 
the  records  of  the  case,  elect  either  to  accept 
and  hold  under  said  lease  oragrenneDt  in  witt- 
ing, or  to  disclaim  the  same;  and  if  be  eleetsto 
disclaim,  such  lease  or  agreement  in  writing 
shall  thereupon  be  deemed  to  have  been  sur- 
rendered OS  of  the  day  on  which  said  disclaims 
was  so  filed,  and  the  debtor,  provided  be  ob- 
tains his  discbarge  in  insolvency,  shall  be  dis- 
charged from  allliabUity  under  or  by  reason  of 
said  lease  or  agreement  in  writing,  whether  the 
assignee  does  or  does  not  disclaim  the  same  is 
aforesaid;  and  the  lessor,  or  those  having  hiscs- 
tate  in  the  premises,  may  prove  sudi  danugss, 
if  any,  as  are  caused  by  sudi  suncnder,  us 
debt  against  the  estate  of  the  debtor." 

The  objects  of  the  statute  were  to  define  tbe 
rights  and  duties  of  assignees,  when  they  found 
a  part  of  the  property  of  the  debtor  to  consist  of 
a  lease  or  other  instrument,  under  which  be  ww 
liable  for  rent,  or  use  and  occupation:  and  U> 
give  tbem  the  ri0;bt  to  accept  or  disclaim  saA 
property,  as  the  mterests  of  the  estate  requird; 
to  enlarge  the  effect  of  the  debtor's  diachar^. 
by  making  it  a  bar  to  his  liability  under  sdcb 
lease  or  agreement;  and  to  give  to  the  laenr 
thereunder  tbe  correlative  right  to  prove  Iu$ 
damages,  if  it  Is  diaclaimed  and  sonendend. 
All  parts  of  the  statute  refer  to  the  same  cik, 
where  there  is  property  of  tbe  debtor  consistin; 
of  a  lease  or  an  agreement  for  use  and  occapa- 
tioD.  In  other  words,  the  provisions  as  to  lie 
discharge  of  the  debts  and  the  proof  by  the  lessor 
apply  only  to  the  case  where  there  is  an  exist- 
ing lease  or  agreement  which  the  assignee  can 
accept  or  surrender.  The  lessors  can  prove  odIt 
such  damages  as  are  caused  "by  such  surren- 
der." In  inquiring  whether  the  statute  apriie* 
to  the  case  at  bar,  we  ore  met  with  this  oitD- 
culty:  Before  the  first  publication  of  nodce,  (be 
lessors  bod  entered  upon  the  premises  and  ei- 
pelled  the  lesseea^nd  thus  practically  tenni- 
nated  tbe  lease.  The  lessees  had  no  longer  ioj 
rights  in  the  premises;  th^  cdiild  not  occapx 
tbem;  they  could  not  re-enter;  the  onlyintens* 
they  had  in  the  matter  was  a  bare  UabtlHy, 
under  their  covenant  or  agreement,  to  indem- 
nify the  lessors  for  any  deficiency  m  the 
amount  tbey  might  realize  from  new  tenants,  if 
they  chose  to  let  to  such  tenaots.  There  was 
no  propCTty  of  tbe  debtor  xH*!^  1^  assigi>« 
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could  accept.  Tberewasnori^ht  or  interest ia 
the  debtor  which  the  assignee,  if  he  had  under- 
taken to  accept,  could  take  or  hold;  and  there 
nas  gothing  for  him  to  surrender.  Suppose 
thia  had  been  a  case  where  the  lessors  bad  eo- 
lend  uid  expelled  the  InsolveDl  two  or  three 
jean  before  the  InsolveiK^.  Could  an  aa- 
sigaee,  under  the  guise  of  iCcapUng  the  lease, 
revire  it  and  subject  the  estate  to  the  liability 
of  indemnif  ring  the  lessors  for  any  deficiency 
in  the  rent,  and  thus  make  them  preferred  cred- 
itoreT  Insucbcasetberelsnoelectioofortbeas- 
ognee  to  make, — there  Is  nolfaing  to  accept  and 
nothing  to  sunaideT;  and  we  are  of  opinion 
that  it  does  not  fall  within  the  statute.  The 
LegieUtoFe  had  in  mind  the  ordinary  case  of  an 
existing  lease  or  agreement;  it  did  not  contem- 
plflte  a  case  like  the  one  before  us,  and  did  not 
provide  for  iL  The  plaintiffs  cite  several  Eng- 
lish cases  arising  under  the  Bankruptcy  Act  of 
Id&t;  from  -which  ourstatute  of  1879  was  taken, 
wttb  some  modifications.  33  A  88  Vict.  chap. 
71,  §  23:  iiir  parte  Dpke,  L.  R  22  Cb.  Div. 
HQ,  Er parte Pater$on,  1.  R.U  Ch.  Div.OOS;  Re 
Mavghan,  L.  R.  14  Q.  B.  Div.  956;  Me  parte  Cor- 
heU,  L  R  14  Cb.  Div.  122;  Re  Tickle,  8  Morrell. 
Bankr.  Rep.  126;  Ex  parte  WaUon,  L.  R  17 
Ch.  Div.  746. 

The  En>^ish  bankruptcy  statutes  differ  so 
much  from  our  insolvent  law  tbat  ad  judications 
under  the  former  are  of  very  little  aid  to  us  in  de- 
termining the  construction  of  our  statutes.  But 
it  will  be  found,  upon  examinatlnn,  that  the 
cases  cited  are  not  like  the  case  at  bar.  In  each 
of  (hem  there  was  an  existing  lease  or  term  vest- 
ed in  the  bankrupt  at  the  institution  of  thebank- 
mptcy  jKoceedings,  having  more  or  less  time  to 
run. 

We  hare  considered  the  case  in  the  light  moat 
favorable  to  the  plaintiffs:  as  if  they  hadentered 
and  expelled  the  lessees  after  the  lease  went  into 
operation.  We  do  not  find  it  necessary  to  con- 
sider whether  they,  in  fact,  took  possession  be- 
fore the  term  commenced,  or,  if  they  did  so, 
what  would  be  the  effect  upon  the  rights  of  the 
lessors  and  lessees.  The  facts  that  the  as- 
!<igiiees  disclaimed  the  lease  in  this  case,  and 
that  the  insolvent  debtors  entered  the  plain- 
tiffs' claim  upon  their  schedule  of  creditors,  are 
unimportant.  Neither  could  this  change  the 
aiqilicaUon  of  the  statute,  or  affect  the  rights  of 
the  creditors. 

Jvdgment/or  defenOante. 


Emeiy  ENOWLTON  et  al. 

V. 

James  KEENAN  et  al. 

In  an  action  by  a  mail  contractor 
a.ffainat  a  rabcontractor  for  failure 
to  pmfbnn  the  sabeontraei*  defend- 
uit  offered,  as  an  excuse  for  his  nonpar- 
formance,  ovidence  that,  at  and  before 
the  execution  of  the  snbeontract,  plain- 
tiff fraudulently  promised  to  procure  a 
change  in  the  mail  schedule,  and  f  raud- 
Qlenuy  represented  that  he  could  secure 
such  duuiffe,  when  at  the  time  be  knew 
that  he  eoold  not  do  so;  and  that  he  did 
not  tiieieafter  do  so.  Ueld: 
(a)  That  what  was  sought  to  be 
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proved,  if  a  representation  at  all,  was 
a  reprosentation  that  sometbing 
■hoald  thereafter  be  done,  and  the 
offer  was  therefore  an  attempt  to  prove 
a  oomtemporaneoua  oral  contract. 

(b)  That  proof  of  such  contempora- 
neous oral  contract,  even  if  fraadment- 
ly  madeby  the  plaintiff,  was  inadmiasl- 
ble,  siDoe  its  effect  would  be  to  add  to 
or  control  the  written  contract  in 
suit;  and  such  written  contract  was  not 
itself  fraudulent. 

fWoroester — Filed  January  10, 1888.} 

ON  defendants'  excepticHis.  Orerrul^. 
This  was  an  action  of  contract  upon  an 
agreement  in  writing  dated  June  22,  ItjSS,  en- 
tered into  between  plaintiffs  and  James  Eee- 
nan  as  principal,  and  Frank  F.  Jones,  James 
Eecnan,  Jr.,  and  M.  Coffee  as  sureties,  for 
transporting  the  United  States  mail  between 
Mashpee  and  Sandwich. 

The  case  was  tried  in  the  superior  court 
without  a  jury.  It  appeared  that  Eeenan  re- 
fused to  carry  the  mail  under  the  schedule  an- 
nexed to  the  contract,  and  plaintiffs  sublet  the 
contract  to  other  parties  at  an  advance  of  $40  a 
year  above  the  price  stated  in  tbe  contract  with 
defendants.  The  judge  found  for  plaintiffs, 
and  defendants  alleged  exceptions. 
Further  facts  appear  in  the  opinion. 
Mesera.  John  W.  Corcoran  and  Thomas 
F.  Oallaeher,  for  defendants: 

One  of  the  defenses  relied  on  in  this  cast^  was 
fraud  on  the  part  of  plaintiffs.  And  tbe  con- 
versation between  the  plaintiff  Jackson,  and 
the  principal  defendant,  Eeenan,  had  at  the 
time  the  agreement  was  executed ,  was  admissi- 
ble upon  the  issue  raised. 

Milliken  v.  TJwrndike,  108  Mass.  885;  Hoi' 
brook  V.  Burt,  22  Pick.  546;  Kerr,  Fr.  888. 

If  the  evidence  offered  by  the  defendants 
tended  to  show  tbat  the  execution  of  the  agree- 
ment was  a  part  of  a  plan  of  deception  by 
which  the  detendants  were  led  to  enter  into  the 
agreement,  and  tbe  defendants  stated  that  the 
evidence  offered  had  that  tendency,  then  such 
evidence  was  material  and  admissible. 

BoSnvok  v.  B*irt,  22  Pick.  S47;  Poffe  v.  Bent, 
2  Met.  874. 

What  the  character  of  the  representation  of 
plaintiff  was,  was  a  question  of  fact  to  be  sub- 
mitted, under  proper  Instructions,  to  tlie  jury, 
or,  in  the  caseat  bar,  to beflrst  heard,  and  then 
ruled  upon,  by  the  court.  The  court  should 
have  admittied  the  evidence. 

MiUiken  v.  Tliorndike,  108  Mass.  886;  Page 
V.  Bent,  2  Met.  871-874. 

The  issue  of  fraud  was  raised  by  the  defend- 
ants. It  was  then  a  material  question  what 
the  character  of  tbe  representation  made  by  the 
plaintiff  was.  Thedefendant  offered  evitteace 
of  a  representation  made  by  the  plaintiff,  upon 
his  own  knowledge,  upon  a  matter  susceptible 
of  knowledge,  and  the  defendant  claimed  that 
be  had  relied  upon  such  representation,  and 
believed  it  to  be  true. 

This  evidence  was  material  and  admissible. 

Pa^  T.  £lnt<,  2  Met.  874,  and  cases  dted. 

The  evidence  offered  h7  the  defendants  was 
admissible,  not  on  the  ground  that^it  was  to 
add  to  or  vary  the  ternigi^^^^^g^)®^^ 
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tract,  but  to  prove  fncts  and  circumstances, 
and  alao  act3  of  the  parties,  for  the  purpose  of 
Hhowioe  their  understaodiogof  its  terms. 

Kni^t  T.  New  England  Worsted  Ca.  2  Cuab. 
371.  388.  384;  Bradbury  v.  Dmght,  8  Met.  88, 
84;  BodfjM  V.  King,  7  Met.  086. 

In  ao  action  for  Donfulflllment  of  a  writ- 
ten agreement,  parol  evidence  is  admissible  to 
show  that  the  defendant  signed  the  document 
upon  the  understanding  mstween  the  parlies 
that  It  was  not  to  oiMrate  as  an  agreement  un- 
less a  certain  condition  was  performed. 

4  Jacob's  Fisher's  Dig.  p.  5038;  Pym  v. 
Campbell,  6  El.  &  Bl.  870;  S.  C.  3  Jur.  N.  8. 
641;  A  C.  25  L.  J.  Q.  B.  377. 

If  the  repreaentai  ions  and  statements  of  the 
plaintiff  Jackson  which  were  excluded  by  the 
court  did  not  amount  to  fraud,  tbey  certainly 
tended  to  show  an  oral  agreement  collateral  to 
the  written  agreement,  and  should  have  been 
admitted  T>y  the  court  for  that  purpose. 

4  Jacob's  Rsher's  Dig.  pp.  5039.  5030;  Malpae 
V.  Lorulon  «£  N.  IK.  R.  Co.  L.  K.  1  C.  P.  838;  S. 
C 1  H.  &  a  227;  8.  C.  12  Jur.  N.  8.  371;  8.  C. 
85  L.  J.  C.  P.  166;  S.  G.  18  L.  T.  N.  8.  710;  Mor- 
gan V.  QrimOt.  L.  R.  6  Exch.  70. 

Mr.  S.  L.  Graves,  for  plaintiff: 

When  there  is  an  agreement  in  writing,  it 
merges  all  previous  conversations  and  parol 
Agreements. 

2  Pars.  Coot.  p.  549;  Munde  v.  Lombie,  122 
Mass.  838,  and  cases  cited;  Potter  v.  Smiili,  108 
Mass.  68;  1  Grecol.  Ev.  pp.  312-819. 

If  such  a  statement  was  made  by  the  plain- 
tiffs before  the  execution  of  the  contract,  it 
was  simply  an  expression  of  opinion;  for  it 
was  not  ID  the  power  of  the  plaintiffs  them- 
selves to  change  the  schedule  time, — a  fact 
which  the  'contract  itself  shows  and  plainly 
states,  and  which  the  defendants  well  knew. 

If  the  plaintiff?  stated  that  they  would  secure 
a  change  in  the  schedule  time  of  carrving  the 
mails,  and  it  was  their  opinion  and  belief  that 
tbey  could  do  so,  and  they  did  not  iotend  tode- 
ceive  defendants  by  the  statemoit.  It  was  not  a 
fraud,  although  the  statement  may  have 
proved  untrue. 

3  Met  874,  and  cases  cited. 

DeT«u.  J.,  delivered  the  opinion  of  the 
court; 

TbedefendantB  made  a  written  contract  with 
the  plaintifb  (who  were  themselves  coDtractwa 
with  the  United  8tate9,  havioe  authority  to 
sublet  their  contract)  to  carry  the  mails  from 
Mashpee  to  Sandwich  and  back,  according  to  a 
certain  schedule.  As  an  excuse  for  the  non- 
performance of  their  contract,  they  offered  evi- 
dence that,  at  and  before  the  execution  of  this 
contract,  the  plaintiffs  fraudulently  promised 
to  procure  a  change  in  the  schedule,  and  fraud- 
ulently representee!  that  they  could  aecure  such 
a  change;  that  they  knew  at  Uie  time  that  they, 
could  not;  and  that  they  did  not  thereafter  do 

BO. 

The  fraud  which  the  defendants  sought  to 
establish  was  the  failure  to  perform  ao  oral 
promise, — a  promise  coutemporaneous  with  the 
written  agreement,  and  ronstitutinr  a  part  of 
the  transaction,  which  the  plaintiffsknew  they 
could  not  perform. 

The  case  at  bar  is  readily  distineuiahable  from 
those  cases  where  it  has  been  held  that,  if  a  per- 
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son  makes  a  representation  of  a  fact  as  of  lu 
own  knowledge  In  a  matter  susceptiUe  of 
knowledge,  and  such  rmresentatMKi  is  not  true 
or  where,  in  amatterof  oirfnioo.  jad|[DMiit,€r 
estimate,  dishonestly,  and  with  the  mleot  to 
deceive,  states  that  as  of  his  owd  knovledge 
which  is  not  tnie;  and  the  party  to  whom  ibe 
statement  is  made  relies  and  acts  upon  it  t$ 
true,  and  thus  sustains  damage. — it  is  a  fraod 
and  deceit,  for  which  the  party  making  it  is  ir- 
spoDsible.  Tryon  v.  WliitmarA,  1  Met  1;  iV 
V.  Bent,  2  Mel.  871;  MiUiken  v.  ^rndUe,  103 
Mass.  885:  Munde  v.  Lavihie.  122  Mass.  88Gi 
That  which  the  defendant  sought  to  prore,  if 
it  can  with  propriety  be  termed  a  represeotatioD 
at  all,  was  a  represeotatioo  that  somdluDg 
should  thereafter  be  done.  Such  a  represeau- 
tioo,  from  its  nature,  could  not  be  true  or  fal«e 
at  the  time  it  was  made,  and.  if  anythiof;,  wu 
a  contract  or  promise.  The  ditfaence  bctwKo 
a  representation  that  somelbine  exists  which 
does  not,  and  a  representation  that  soatsHaa^ 
shall  be  done  thereafter,  is  obvious.  Beaitw 
V.  Hbvry,  L.  R.  7  Ch.  App.  Cas.  804.  A  rep- 
resentation which  amounts  to  an  engagement,  if 
enforceable,  must  be  so  as  amountingio  aeon- 
tract.  "  There  is  no  middle  term,  no  taiin* 
quid,"  my H  Lord  Cranworth,  "  between  t  rt[»- 
resentation  so  made  as  to  be  effective  for  wodi 
a  purpose — and  being  effective  for  it— sad  > 
contract."  Maun$eU  v.  White,  4  H.  L.  Cm. 
1056. 

What  the  defendants  sought  to  establish 
their  evidence  was  an  oral  contract  by  whidi 
the  terms  of  the  written  contract  were  to  be 
changed  by  tbe  dtortsof  theplainliA;  asdibr 
malls  whicli  defendants  bad,  m  writing,  igmd 
to  transport  according  to  a  specified  Bcbedoie. 
were  to  be  transported  accnroing  to  a  diffaeK 
schedule,  to  be  obtained  from  the  Postnusto' 
General.  The  principle  that  written  contnrts 
are  not  to  be  enlarged,  added  to,  or  coDtndkd 
by  previous  or  contemporaneous  oral  igiw- 
ments,  is  too  well  settled  to  require  dtitita  of 
autboritiea.  Proof  of  such  a  representatioD 
that  offered  by  the  defendania  was  jwoof  of  u 
oral  contract  only,  to  be  Uiereafter  esccalaf 
Nor,  even  if  the  plaintiffs  made  this  oral  ctib- 
tract  fraudulently,  knowing  they  couM  vt 
perform  it,  would  that  have  rendered  the  evi- 
dence admissible.  There  waa  no  fraud  ia  the 
writtm  contract  itself;  and  sucb  evideooeoiwkl 
not  have  been  received  to  control  its  openiioo. 
and  virtually  to  annal  it. 

Exeeptione  overruled. 


COMHONWEALTHJof  Massadnisetts 

Gridley  B.  ROWELL.  | 

1.  Mere  surplusage  will  not  vitiate  a  , 

complaint  or  inaicttuent,  and  need  out 
be  establisbed  by  proof. 

3.  The  complaint  must  ail^ice  all  tb^ 
material  elemeota  which  ooostitDte 
tbe  aflfense  obarged,  and  th^  moit  he 
proved. 

8.  if  the  complaint  aniieeeMarily  allw^ 
anything  waich  is  dBscriptiTe  of  toe 
identity  of  the  c^laaso.  it  must  be 

proved  a^a^^5^0Qg[e 
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4.  Where  the  defendant  was  driving  a 
mUk  wmgon  on  which  was  paintra  a 
lioeroe  and  the  name  *'  Rowell  &  Law- 
rence," on  whieh  wai^n  were  cans  of 
milk  not  marked  "  skimmed  milk,"  from 
which  was  taken  a  quantity  of  adul- 
terated milk;  and  where  the  complaint 
cbaiKed  defendant  and  one  Lawrence, 
ma  eopartners,  with  having  in  their 
possession  adulterated  milk,  with  in- 
tent to  sell  the  same,  it  was  not  ueoes- 
SOT  for  the  government  to  prove  that 
defendant  and  Lawrence  were  partners. 

5.  The  fact  that  defendant  was  upon  the 
wagron  was  competent  evidence  for  the 
jury  upon  the  issue  whether  he  was  in 
possession  of  the  milk  with  intent  to 
sen  it 

(Snffolk- — Filed  Febnuur  6, 1888.) 

ON  defeodant's  exceptions.  Ommiled. 
Complaint  alleged  that  Gridley  B.  Rowell 
and  John  A.  Lawrence,  copartners  in  trade, 
did  have  in  their  possession  a  certain  quantity, 
tbat  is  to  say,  one  pint,  of  milk  not  of  jrood 
itandatd  quality,— ^at  is  lo  say.  milk  coDtaio- 
ing  less  than  18  per  cent  of  milk  solids, — with 
intent  tbtn  and  uiere  unlawfully  to  sell  the  said 
milk  within  this  Commonwealth;  that  the  said 
Rowell  and  the  said  LawreDce.  copartners  as 
aforesaid,  did  have  in  their  iMJssession  a  certain 
quantity,  that  is  to  say,  one  pint,  of  milk  to 
vbich  n  certain  forei^  substance,  to  wit,  an- 
oatto  coloring  matter,  had  been  added,  with 
intnit  then  and  tiiere  unlawfully  to  sell  the 
said  milk  within  ttats  Commonwealth,  against 
tbe  peace  of  stud  Commonwealth,  etc. 

Tbe  govemmeot  introduced  evidence  tend- 
ing to  show  that  one  pint  of  milk  was  taken 
from  a  two-quart  can,  not  marked  "skimmed 
tnilfc,"  OD  a  team  on  which  was  painted  a 
hceoseand  the  name  "Rowell  &  Lawrence," 
on  which  team  were  certain  other  cans  of  milk 
and  tbe  defendant,  who  handed  the  milk  to 
Jordan,  a  chemist  in  tbe  employ  of  said  milk 
inapector,  for  analysis. 

There  was  also  evidence,  on  cross-examina- 
tion of  the  government  witnesses,  that  there 
were  other  miik  dealers  in  Boston  named 
RoweU. 

Jordan  testified  that  be  analyzed  about  a  tea- 
spoonful  of  the'  milk,  and  found  that  it  con- 
tained twelve  and  thirty-four  one  hundredths 
milk  solids;  that  he,  with  the  assistance  of 
Babcock,  the  milk  inspector,  analyzed  about  a 
gill  of  said  milk,  and  found  that  it  contained 
annatto,  a  coloring  matter,  which  tbey  extract- 
ed, and  with  it  colored  a  circular  piece  of  paper 
about  the  size  of  a  nickel  flve-cent  piece,  a 
Hght  yellow,  which  was  submitted  in  evidence 
wtoiout  objection. 

Tbe  government  offered  uo  evidence  tending 
to  prove  a  copartnership  between  this  defend- 
ant and  Lawrence,  and  no  evidence  that  the 
defendant  was  the  servant  or  agent  of  said  co- 
partnenbip,  or  of  any  other  person,  aod  rested. 

Tbe  defendant  offered  no  evidence,  but  con- 
iCDded,  and  asked  the  court  to  rule,  that  under 
thecmnptaint-which  alleged  that  Qridley  B. 
RoweD  and  John  A.  Lawrence,  copartners  in 
trade;  committed  the  offense  charged  in  the 
complaint  afcnesald,  and  that  the  milk  was  in 
3  Haw. 


their  possession  with  intent  to  sell — the  de- 
fendant could  not  be  convicted;  but  the  pre- 
siding judse  declined  so  to  rule,  and  ruled  that 
if  the  jury  oelieved,  beyond  a  reasonable  doubt, 
that  the  milk  was  in  the  possession  of  the  de- 
fendant at  the  time  the  iiample  was  taken  from 
the  can,  with  intent  to  sell  the  same,  he  should 
be  convicted  notwithstanding  the  allegationa 
in  tlie  complaint  in  reference  to  copartnership- 
with  Luwr^ce. 

Defendant's  counsel  requested  the  court  to  in- 
struct the  jury:  1.  In  order  to  convict,  the  gov- 
ernment must  prove  that  there  was  a  copartner- 
ship between  said  Rowell  and  Lawrence,  and 
that  the  defendant  was  one  of  said  partners,. 
Howell  &  Lawrence,  tbe  name  on  the  wagon. 

3.  The  government  not  having  submitted  any 
evidence  that  there  was  such  a  copartnership, 
and  no  evidence  that  he  was  a  copartner,  and  no 
evidence  that  he  was  the  servant  or  agent  of  said 
copartnership,  or  of  any  other  person,'  he  can- 
not be  convicted.  3.  The  mere  fact  that  the 
defendant  was  iu  the  wagon  marked  Rowell  & 
Lawrence  would  not,  of  itself,  be  evidence  that 
he  intended  to  sell  the  -milk  or  expose  or  ex- 
cliange  or  offer  for  sale  or  exchange  said  milk. 

4,  If  the  cart  did  not  belong  to  Rowell,  then 
the  milk  was  not  in  his  possesion. 

The  judge  declined  to  fdve  the  instructions, 
but  instructed  the  jury  tnat  if  the  defeiKlant 
was  upon  the  said  wagon,  and  in  charge  of  the 
same,  that  was  evidence  from  which  the  jury 
might  find  that  he  was  in  possession  of  said 
milk  with  intent  to  sell  tbe  same. 

To  which  rulinss,  and  refusals  to  rule  and 
instruct  tbe  defendant  excepted. 

Mr.  F.  A.  Perry,  for  defendant: 

Tbe  complaint  charges  a  joint  act,  like  con- 
spiracy or  riot.  There  is  no  provision  in  the 
common  law  for  indicting  a  (»paitDership.  A 
partnership  cannot  commit  a  crime. 

2  Bl.  Com.  hk.  4,  p.  31. 

The  statute  clearly  implies  that  it  is  individ- 
uals, and  not  associations,  that  may  be  com- 
plained of  for  acts  done  by  themselves  or  their 
servants  or  agents.  As  grrat  strictness  is  re- 
quired in  proof  of  criminal  allegations,  it  seems 
clear  that  the  government  failed  to  prove  its 
complaint. 

See  1  Oreenl.  Ev.  %  S8;  0am.  v.  Bay,  ft 
Gray.  441. 

The  allegation  in  the  complaint  that  the  de- 
fendant and  John  A.  Lawrence  were  copart- 
ners, aod  as  such  did  have  in  their  possession  a 
cei-tain  quantity,  that  is  to  say,  one  pint,  of 
milk,  etc..— is  descriptive,  aod  must  be  proved 
as  alleged,  with  precision  and  exactoess. 

IGreenl.  Ev.  tig  56,  64;  Com.  v.  Wellingion, 
7  Allen,  299;  C&m.  v.  Hartii^U,  128  Mass.  415; 
Com.  V.  Pierce,  180  Mass.  31;  Com.  v.  Moore, 
Id.  45;  Ohapin  v.  White,  103  Mass.  180;  m 
Mass.  840;  Roscoe,  Cr.  Ev.  9th  ed.  90,  93;  1* 
Russell,  Cr.  5th  ed.  p.  25;  Cotenian  v.  State,  % 
8.  W.  Rep.  859;  Com.  v.  Tobias,  1  New  Eng. 
Rep.  506,  141  Mass.  188;  S  Greenl.  Ev.  S  10. 

Mr.  Andrew  Waterman,  Atty-Qen., 
for  the  Commonwealth: 

Tbe  InatmctioD  of  tbe  court  as  to  Inference 
to  be  drawn  from  the  possession  of  milk  by  the 
defendant  was  correct. 

The  fact  that  the  defendant  was  on  a  milk 
wagon,  with  tbe  appurtenances  described,  was 
eviaonce  from  whfcl>  lhe  ,Jin|r  mi@^^^ 
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infer  that  be  intended  to  sell  the  milk,  or  had 
exposed  it  for  sale. 

Tbe  allegation  that  Bowell  and  Lawrence 
were  partners  was  mere  detoriptio  pertonarum, 
or  addition,  and  not  a  part  of  tbe  description  of 
the  offense  charged,  and  need  not  be  proved. 

Oom.  V.  Lewi$.  1  Met.  158;  State  v.  IMaon.  S» 
Me.  338. 

It  is  within  tbe  anologj  of  Gem.  v.  CooUfy, 
10  Pick.  87,  where  tbe  indictment  alleged 
that  the  burying-ground  (in  wbicb  the  offense 
was  committed) "  belonged  to  the  Fiiat  Congre- 

eational  Parish  in  Qrerafleld,"  where  it  was 
eld  that  the  allegatloo  wasnnDecessary.and  did 
not  become  material  byhaving  been  introduced 
into  the  indictment. 

SeealsoIT.  8,  v.  Boteard,  8  Sumo.  U;  State  v. 
SoJae,  Ifi  Me.  476. 

Morton*  Oh;  J.,  delivered  the  o]rinIoa  of 
tbe  court: 

The  first  count  of  the  complaint  chaigeB  that 
"Gridley  B.  Rbwcll  and  John  A.  Lawrence, 
copartners  in  trade,  of  said  Boston,"  bad  in  tbelr 
possession, with  ioteattosell  it,mi)knotof  good 
standard  quality.  The  second  count,upon  woich 
tilone  the  defendant  Rowell  was  convicted, 
charges  that "  the  said  Rowell  and  the  said  Law- 
rence, copartnera  as  aforesaid."  bad  in  their  pos- 
session, with  intent  to  sell  it,  milk  to  which  a  for- 
eign substance  hail  been  added.  The  court  re- 
fused to  nde  that  it  was  necessary  for  the  govern- 
ment to  prove  that  Rowell  and  Lawrence  were 
copartners,  and  tbe  defendant  Rowell  excepted. 

The  rule  is  that  mere  surplusage  will  not  viti- 
ate a  complaint  or  indictment,  and  need  not  be 
esuibtisbed  by  proof.  Tbe  complaint  must  a1- 
'  lege  all  the  material  elements  which  constitute 
tbe  offense  cbarsed,  and  tb^  must  be  proved. 
And  if  the  complaint  unnecessarily  alleges  any- 
thing which  is  descriptive  of  the  identity  of  tbe 
offense,  it  must  be  proved  as  a)te,fed.  But  any 
allegations  not  descriptive  of  the  identity  of  tbe 
offense,  which  can  be  omitted  without  affecting 
the  charge  against  the  defendant  and  without 
detriment  to  the  complaint,  may  be  treated  as 
surplusage,  and  need  not  be  proved,  (hm.  v. 
Prag.  18  Pick.  850;  Oom.  v.  Ooolej/,  10  Pick.  S7; 
CSj'h.  v.  Lewie.  1  Met.  151, 

In  the'Case  at  bar,  tbe  allegation  that  the  de- 
fendants are  copartner  in  trade  is  entirely  im- 
maierial.  If  it  be  stricken  out.  tbecomplmnt  is 
good  and  tbe  same  offense  is  charged.  It  is  not 
one  of  the  elements  of  tbe  offense  that  they  were 
partners,  and  tbe  aUegadoo  may  be  rejected  as 
rarpluBaoe.  aod  need  not  be  proved.  The  rul- 
ings of  the  court  upon  this  subject  were  correct. 
The  court  also  correctly  ruled  that  the  fact 
that  the  defendant  Rowell  was  upon  the  wag- 
on, under  tbe  circumstances  stated  in  tbe  testi- 
mony in  the  case,  was  competent  evidence  for 
■tbe  jury  upon  tbe  issue  whether  he  was  in  pos- 
session of  the  milk  with  intent  to  sell  it. 

ExeeptioTU  ODerruUd. 


Wlnnefied  SHORT  et  al. 

V. 

John  DEVINE. 

A  gemiat  to  the  defendant  reMrrad  to  the 
grantor,  his  heirs  and  asstgns,  the  ri^ht 
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to  pass  and  repaaa  with  teams  and 
otherwise  over  and  upon  a  strip  of  land 

ten  feet  in  width  on  tne  sontherly  lioeof 
the  premises.  A  devise  by  the  said 
grantor  gave  to  the  plaintiff,  her  hein 
and  assigns,  a  parcel  of  l»Bd  M|J<^siBf 
the  said  •wmy,  at  the  east  end.  togeth» 
with  the  privileges  and  eaeementof  said 
way  to  and  from  the  street.  Held: 

(a)  That  the  rlyht  to  a  p&rtitioo 
fence  is  part  of  the  estate  in  the  land, 
and  this  right  iocludes  the  burden 
having  one  half  of  the  fence  npon  the 

firemises.  and  the  privilege  of  having 
be  other  half  upon  the  cotenninons 
laud. 

(6)  The  reservation  of  a  Hsht  of  waj 
over  land,  the  line  of  which  coincides 
with  the  division  line  between  the  luids 
and  others,  cannot  affect  the  ri|ht  to 
a  partition  fence  on  the  line. 

(c)  If  an  adjelnlns  owner  having  tiw 
right  of  free  access  from  any  part  whit 
lands  to  the  way  does  not  assert  sudi 
right,  but  assents  to  tbe  erection  of  a 
partition  fence,  thestatnte  in  relatiiHi 
to  such  fences  applies. 

(d)  In  the  absence  of  any  oTldeaeeor 
castom  to  the  contrary,  It  luay  be  a§- 
sumed  that  a  person  who  receives  a  ri^kt 
to  pans  throngfh  his  neii>hbor*s  yard 
receives  it  under  the  same  oondittoosas 
to  entrance  to  the  yards  that  owners 
generally  impose  upon  themselves. 

(e)  The  reservation,  in  a  deed  of  a 
house  and  lot,  of  a  rl^ ht  to  pase  throngfa 
the  yard,  does  not  imply  a  ri^t  to  re- 
move  usual  and  leaaonaible  gataa  at  the 
entrance. 

(Bristol  FUed  February  «,  UWL) 

N  report.   Judgmtni  on  the  venUet. 
Action  of  tOTt  for  obstructing  pUiBtiSb' 
riribt  of  way. 

The  plaintiffs  hold  their  estate  under  the  wfU 
of  Thomas  Devine,  deceased,  and  tbe  defend- 
ant holds  bis  under  adeed  from  the  said  Thomas 
Device  to  him. 

At  the  trial  it  was  agreed  that  the  pUintifb 
had  a  right  of  wav  over  and  upon  tbe  premises 
described  in  said  deed  of  Thomas  Devine  lotbe 
defendant,  within  tbe  limits  named  in  aid 
deed. 

It  was  also  agreed  that  the  defendaat  had 
built,  as  a  dl  virion  fence  so  called,  a  close  board 
fence,  supported  with  posts,  alonp  and  upon 
the  south  line  of  the  way  described  m  said  deed, 
which  is  the  south  Hue  of  defendant's  premiKS; 
the  fence  and  posts  averaging  from  S  to  8  incbes 
in  thickness  and  between  4  and  5  feet  in  height. 
The  defendant  had  also  caused  to  be  made  tod 
hung  across  and  upon  said  way,  at  the  easteriy 
end  thereof,  two  close  board  galea  Al  tbe 
westerly  end  of  said  way,  def eatuat  bad  erected 
two  open  slat  gates,  11  feet  wide,  this  being  tfae 
only  way  from  the  plaintiffs'  premises  to  and 
from  the  public  highway.  No  question  wss 
made  at  the  time,  that,  if  tbe  defendant  had  tbe 
right  to  erect  and  maintain  gates  and  fence,  tbe 
gatesandfeoceabovedescrlbed  were  not  reaeoa- 
abte  and  suitable.  There  was  no  evidence  that 
tbe  fmoe  had  at  any  Ume„  actually  obHtnckl 
the  pbiDtiib  iSi|^|5bM?®^O^C  ^  ^ 
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Tbe  ptftiii  tiffs  requested  the  court  to  rule  and 
10  instract  the  jury  that,  "uoder  the  clause  in 
said  deed  rwrviog  a  way,  the  fee  remained  in 
the  gianlor,  and  the  plaintiff  Winnehed,  as  hig 
bdr  and  devisee,  acquired  a  right  of  war  in 
the  loeus  as  appurtenant  to  the  Tot  devisecl  to 
her;  and  that  she  had  a  ri^ht  to  uae  it  for  all 
beneficial  i>urposeB  for  which  a  street  or  way 
might  be  rightfully  used.  includiDg  the  ways 
mentioned  in  the  deed  of  the  grantor  to  the 
gnntee,  and  otherwise,  without  being  obstruct- 
ed in  its  said  use  by  gates,  fences,  bars,  or 
otberwise. 

"If  the  fee  did  pass  from  tbe  grantor  to  tbe 
fT&Dtee,  the  plaiatiffs  had  a  right  of  way  over 
theiAMW  as  appurtenaat  to  the  lot  devised  to 
Winnefred  Short,  and  had  a  right  to  use  the 
same  as  before  named." 

The  court  declined  ao  to  rule,  and  ruled  that 
the  fee  in  the  land  over  which  the  right  of  way 
«Ba  reserved  In  the  deed  passed  to  the  grantee 
therein,  and  that  the  defendant,  as  owner  there- 
of, subject  to  said  right  of  way,  bad  the  right 
to  bnQd  and  keep  up  suitable  gates  across  the 
same  at  either  end,  andftlso  to  build  and  main- 
laiD  a  suitable  division  fence  upon  the  line  be- 
tween him  and  the  odjoioiug  proprietor;  and 
directed  a  verdict  for  tbe  defenaant. 

Mr.  J.  C.  BlsbisdeU,  for  pkUntifls: 

Tbe  way  is  accurately  described  as  being  a 
Arip  of  lan4  ten  feet  in  width,  on  tbe  southerly 
li&e  of  the  premises  convened,  and  tbe  plain- 
tiffs have  a  right  to  tbe  entire  width  of  tbe  ten 
feet  to  travel  over  and  upon  at  all  times  and  for 
ail  purposes  for  which  tbe  way  may  be  used, 
ind  any  narrowing  of  the  way,  even  to  the  ex- 
tent of  a  few  Inches,  is  an  obstruction,  and  may 
be  removed. 

Weld  V.  Wilcox.  101  Mass.  168. 

The  fence  that  is  called  a  division  fence  is 
well  eooogh  as  a  fence,  but  it  is  not  in  the  right 
place, — it  encroaches  upon  our  rightti;  it  occu- 
pies from  six  to  eight  inches  of  our  way,  and 
ought  to  be  removed. 

Gates  interfering  witii  the  convenient  use  of 
a  way  are  an  obstruction. 

Diekiruon  v.  Whiting,  S  New  Eng.  Rep.  356, 
Ml  Uass.  414;  iPbx  v.  (Tnion  Sugar  B^nery, 
109  Mass.  292;  8ieama  v.  Mullen,  4  Gray,  152; 
SaTgent  V.  Hubbard,  102  Mass.  381. 

The  necessity  of  opening  and  closing  the 
gates,  aa  well  as  tbe  more  limited  space  of  the 
way,  materially  interferes  with  the  convenient 
use  of  the  way. 

Diddnson  v.  Whiting,  gupra;  Williamt  v. 
tW*,  1  New  Eng.  Rep.  603.  140  Mass.  238. 

Before  tbe  defendant  bad  put  either  the  fence 
or  fEStes  upon  the  way,  bis  grantor,  the  plain- 
tiffs' (Winnefred's)  father  gave  her  in  his  will, 
mide  on  the  6th  day  of  February,  1884,  the 
premiBes  that  she  with  her  husband  and  chil- 
dren now  oceuinr,  "  to  her,  her  heirs  and  as- 
si^,  with  all  the  privileges,  easements,  and 
appurtenances  thereto  belonging,"  among 
whicli  we  submit  to  the  court  is  the  free  ano 
UDobstructed  use  of  the  ten-foot  way  named  in 
liie  deed  to  the  defendant,  to  and  from  their 
premises. 

SaUAury  v.  Andretoi,  19  Pick.  265. 

The  gate  at  the  east  end  of  the  war  can  do 
the  defendant  no  good,  while  It  diminuhes  the 
Tsloe  of  tbe  plaintiffs'  properly,  and  makes 
ihdr  hooae  less  ooovenient;  and  the  plaintiff 
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claim  that  tbe  way  reserved  in  the  defendant's 
deed  is  a  perpetual  easement  oi;  right  of  way 
attached  to  their  premises. 

Whiting  v.  Zee,  1  Allen.  198;  SaUAury  v. 
ATidmot,  19  Pick.  S55. 

Mesgra.  Morton  ft  JeimlngSt  for  de- 
fendant: 

1.  Tbe  fee  of  the  ten-foot  atrip  passed  to  the 
defendant.  The  strip  is  included  in  the  boun- 
daries named  in  bis  deed  as  part  and  parcel  of 
tbe  premises  therein  described.  Tbe  defend- 
ant's lot  is  not  bounded  op  the  south  by  a  strip 
ten  feet  wide,  to  be  used  for  a  common  and  open 
way  by  whosoever  owns  any  portion  of  the 
entire  tract,  but  is  bounded  by  other  land  of 
the  grantor;  and  the  reservation  is  of  a  right  to 
pass  and  repass  over  and  upon  a  strip  ten  feet 
wide  alony  tie  south  line  of  defendant's  lot,  and 
included  m  defendant's  lot,  not  of  the  land  it- 
self. 

2.  The  defendant  has  the  right  to  erect  suit- 
able gates  across  said  way,  and  to  build  a  di- 
vision fence  along  tbe  south  side,  which  is  the 
south  line  of  his  land.  The  effect  of  the  reser- 
vation in  the  deed  to  defendant  was  of  a  con- 
venient way  to  the  grantor  and  bis  grantees, 
within  tbe  limits  named,  with  a  rigot  on  the 
part  of  the  defendant  to  make  any  such  reason- 
able use  of  the  premises  as  would  not  obstruct 
the  plainUff  in  such  w^.  The  case  of  Wddi 
V.  Wilcox,  101  Mass.  162,  is  not  In  conflict,  be- 
cause the  way  was  in  that  case  an  open  and 
common  way. 

Van  Olindav.  Lothrop,  31  Pick.  292;  Vndei-- 
wood-v.  Carney,  \  Cush.  392;  Johneon  v  Ki7i- 
nicutl,  2  Cush.  168;  Washb.  Easem.  2d  ed.  pp. 
316, 252;  Wood,  Nuis.  166;  MaxweUv.  McAtee, 
9  B.  Mon.  20. 

It  would  be  unreasonable  to  hold  that  tbe  de- 
fendant could  not  erect  a  division  fence  on  tbe 
line  between  himself  and  the  lot  next  south  be- 
cause tbe  plaintiff  has  a  right  of  way  over  a 
ten-foot  stnp  adjoining  such  line. 

Tbe  reservation  is  of  a  private  right  of  way 
in  the  strictest  sense.   It  does  not  prevent  Uie 

Elaintiffs'  use  of  the  way  to  erect  gates  of  the 
ind  described,  which  are  easily  opened,  or  to 
place  fence  along  the  south  dde. 

W,  Alien*  J„  delivered  the  opinion  of  the 

court: 

Thomas  Devine,  under  whom  both  parties 
claim,  conveyed  the  northerly  portion  of  his 
front  land  to  tbe  defenitont,  and  in  the  deed  re- 
served a  right  of  way  in  these  words:  "The 
grantor  reserves  to  himself,  bis  heirs  and  as- 
signs, to  pass  and  repass  over  and  upon  a  strip  of 
land  ten  feet  in  width  on  tbe  southerly  line  of 
above  granted  premises,  to  and  from  North 
Court  Street,  with  teams  and  otherwise."  In 
■/bAnsoAT.  Kinnieutt,  3  Cush.  168,  the  grantor 
conveyed  the  westerly  portion  of  bis  land,  the 
easterly  tine  of  tbe  land  conveyed  being  twenty 
feet  westerly  of  tbe  west  wall  of  bis  store,  and 
granted  "the  right  of  passing  and  repassing 
over  the  space  of  twenty  feet  between  the  west 
wall  of  the  store  aforesaid  and  tbe  eastern  line 
of  the  before-granted  premises."  It  was  hdd 
that  these  words  did  not  describe  the  limits  of 
tbe  w^  granted,  but  the  dose  over  which  the 
grantee  snould  have  a  convenient  and  suitable 
way,  and  that  he  could  notobject  to  obsbucb 
tions  of  the  "space"  wh^„.^^,^n@5^^e 
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with  a  reaeoDable  and  coDvenieDt  way  for  him. 
The  reseryatiou  in  the  deed  in  the  case  at  bar 
will  not  be  construed  more  strictlyagainst  tbe 
grantee  than  the  ^rant  in  tbe  case  cit«d  would 
be  construed  against  tbe  grantor,  and  in  other 
respects  tbe  cases  are  on  all  fours,  and  differ 
from  Tuekerv.  Howard,  122  Mass.  529,  and 
Nath  v.  New  England  Mut.  L.  Im.  Co.  127 
Mass.  91,  which  were  grants  of  existing  and  de- 
fined "  passageways"  particularly  described. 

The  statement  in'  tbe  report  that  tbe  divisioti 
fence  was  built  upon  tbe  south  lloe  of  the  way 
described  in  tbe  deed  must  be  taken  to  mean 
tbe  south  line  of  the  strip  of  land  over  wbicfa 
the  right  to  pans  and  reimss  was  granted,  and 
that  t£e  south  line  of  tbe  w«y  was  also  the  di~ 
vision  line, — that  is,  tbe  south  line  of -the  land 
conned.  The  line  of  tbe  way  coinciding 
with  the  divirion  line  between  adjacent 
lands,  tbe  question  in  regard  to  the  fences  is 
whether  tbe  building  of  a  division  fence  upon 
the  line  was  a  disturbance  of  tbe  pl^ntms' 
right  of  way.  It  does  not  appeiir  that  tbe  di- 
vision fence  interfered,  or  could  interfere,  with 
any  suitable  and  reasonable  way  for  tbe  plain- 
tiff over  tbe  strip  of  land.  But  if  it  should  be 
assumed  that  the  plaintiffs  had  a  right  oi  way 
over  the  whole  width  of  ten  feet,  we  do  not 
think  that  tbe  fence  would  be  an  obstruction. 
The  law  provides  for  partition  fences.  Pub. 
Stat.  chap.  86,  Sg2,  7,  8.  When  tbe  statute  ap- 
plies, tbe  privileges  and  burdens  prescribed  m 
it  apply  to  the  laud,  and  affect  and  modify  tbe 
estate  in  it.  The  right  to  a  partition  fence  is 
part  of  tbeestate  in  the  land.  Theoonveyance 
of  the  land  includes  the  right  and  the  duty  to 
have  a  fence  upoa  the  division  line,  tbe  burden 
of  having  one  half  of  tbe  fence  upon  the 
remises,  and  tbe  privilege  of  having  the  other 
alf  upon  tbe  coterminous  land.  Neioellv.  HiU, 
3  Met.  180;  Spar/iawk  v.  Tmtclidl,  1  Allen, 
450;  Kennedy  v.  Ouxn.  181  Mass.  481. 

No  easement  or  Incumbrance  can  grow  out 
of  this  iu;ht;  it  cannot  constitute  or  work  a 
breach  ofa  covenant  of  warranty,  or  of  quiet 
enjoyment,  or  against  incumbrance  In  a  con- 
veyance of  the  land,  or  a  disturbance  of  a  right 
of  way  granted  over  tbe  land.  How  could  the 
reservation  of  the  right  of  way  in  the  deed 
affect  tbe  right  of  the  parties  to  it  as  a  partition 
fence?  The  reservation  in  tbe  deed  of  Thomas 
Devine  to  tbe  defendant  of  a  right  of  wav 
over  the  land,  the  line  of  which  comcided  wltn 
the  division  line  between  the  lands,  could  not 
affect  the  right  to  a  partition  fence  on  the  line. 
Thomas  Devine,  tbe  grantor,  clearly  bad  a  right 
to  have  a  partition  fence,  one  half  of  which 
should  be  on  the  defendant's  land  that  was  sub- 
ject to  the  right  of  way,  and  Mrs.  O'Day,  his 
aevisee  of  the  hmd  adjoining  on  that  side,  and 
of  tbe  right  of  way  appurtennnt  to  it,  had  the 
same  right;  and  the  defendant  has  no  right  to 
erect  a  fence  wholly  on  her  land.  As  against 
tbe  plaintiffs,  it  will  not  affect  the  defendant's 
right  to  a  partition  fence  if  the  reservation  shall 
be  so  construed  as  to  give  to  Thomas  Devine, 
and  those  faoldingnnder  him,  the  parcel  of  land 
on  tbe  southeriy  aide  ctf  the  way,  the  ririit  of 
free  access  to  the  way  from  any  part  of  that 
land,  and  to  prevent  the  erection  of  anv  fence 
or  obstruction  on  the  division  line  between  that 
parcel  and  the  way.  If  the  owtter  did  not  as- 
sert such  right,  bat  required  or  assented  to  tbe 
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erection  of  a  fence,  the  statutes  in  relatHai  u> 
partition  fences  would  appfy.  The  plaintiff  ii 
tbe  devisee  of  Thomas  Devine  of  another  pared 
of  tbe  land  bounding  only  on  the  easteriy  end 
of  the  way,  and  of  the  right  of  way  over  the 
strip  of  land  to  the  street  as  appurteoant  to 
that.  Tbe  right  she  has  is  the  right  appur- 
tenant to  tbe  parcel  she  holds,  and  does  not  in- 
clude a  right  to  enter  upon  tbe  way.  except  u 
its  termini,  and  gives  her  no  right  to  pnuiM 
the  defen(^t  a^  Mrs.  O'Day  from  ««ctisz  i 
partition  fence  between  thev  lands.  Under 
any  construction  that  can  be  ^ven  to  tbe  reser- 
vation.we  think  that  the  defendant  bad  aright, 
as  against  the  plaintiff,  to  erect  a  division  fenn 
upon  tbe  line  of  tne  way,  which  we  undeistaod 
to  be  a  fence  one  half  of  which  is  upon  either 
side  of  the  diviskm  Una,  and  the  rul&g  of  the 
court  on  Uiis  point  is  ccorect. 

Tbe  right  of  tbe  defendant  to  erect  gat» 
must  depend  ujKin  tbe  facts  and  circumstance! 
Tbe  plaintiffs'  right  was  to  pass  and  repass  from 
tbe  street  to  her liouse  lot,  over  a  strip  of  land, 
ten  feet  wide,  belonging  to  tbe  d^endanL  The 
gates  were  erected  at  toe  termini  of  tbe  war. 
not  in  tbe  middle  of  it,  as  in  Difkinaon  v.  Whit- 
ing.  3  New  Eng.  Rep.  356.  141  Mass.  414. 
The  paanage  througb  tiiem  was  more  than  tn 
feet  wide,  and  tbe  only  questioo  in  re^i 
to  them  was  whether  the  defendant  had  a  ngbi 
to  maintain  reasonable  and  suitable  gates  at  tbe 
termini  of  the  way.  WiUiaTm  v.  (Mrt,  1  Jifw 
Eng.  Rep.  608,  140  Mass.  338,  was  on  tbe  ooo- 
slruction  of  an  agreement  by  s  raflroad  conrpo- 
ration  to  furnish  a  convenient  crossing,  liie 
crossing  was  built  by  the  corporation  in  1853, 
without  gates  or  bars,  and  was  so  maintsioed 
by  it  and  its  successom  until  1884.  It  was  held 
that  theix!  was  no  right  to  obstruct  tbe  crossiaz 
by  gates  or  bars.  The  court  says:  "Wbile  in 
terms  it  is  not  provided  that  this  crossing  absU 
not  be  obstructed  by  gates  or  bais,  yet  the£u;l< 
that  it  was  to  be  'convenient,' and  that  tbe  nil- 
road  company  itself  constructed,  and  formiBy 
years  permitted,  the  existence  of  such  a  mk. 
sufficiently  show  that  what  it  intended  to  grant 
was  a  free  right  of  passage.  No  usage  m  cir- 
cumstances, such  as  are  shown  when  one  grants 
a  way  or  right  of  way  over  a  field  dev<Mcd  to 
agriculturaf  or  other  purpoaea.  iodicaUog  tbai 
tbe  right  granted  is  to  be  subordinate  to  tte 
rights  of  tne  grantor,  or  tbe  use  made  by  him 
of  the  premises,  here  exists.  That  a  crosBog 
obstructed  by  ^tes  or  bars  is  less  (x>nvenient 
to  those  entitlra  to  use  it  is  f  uUy  conceded 
the  defendant's  argument.  In  Welch  v.  W3ea. 
101  Mass.  103,  the  owner  of  two  adjoinmg  ei 
tates  in  Cbarlestown  conveyed  one  to  the  de- 
fendant, with  tbe  right  to  use  'the  paaaweiraj 
leading  from  Lexington  Streei,asnow  taidoat.' 
over  the  other  estate,  which  he  soon  after  cge- 
veyed  to  the  plaintiff,  excepting  a  tbree-foot  pK- 
sageway  as  laid  out  on  the  premises.  Then 
was  no  gate  in  Lexington  Street,  and  the  pst- 
snge  was  open  and  remained  so  for  eight  ywi. 
when  tbe  plaintiff  erected  a  gate  at  the  end  of 
it  on  Lexington  Street,  which  narrowed  tbt 
passage  three  ipcbes.  The  defendant  removed 
tbe  gate.  The  case  was  submitted  on  agreed 
facts,  one  of  which  was  that  the  dcfoidaot 
could  show  that  passages  of  like  cfaaracter  m 
Cbarlestown  were  without  gates;  and  thecoun 
held  that  tbe  plaintiff  had  nqridltlo  maintani 
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ihe  ffBte.  The  court  says:  'It  does  not  appear 
la  What  manner  tbe  way  was  laid  out,  but  we 
nmst  infer  that  it  was  by  some  well-toarked 
toandaries,  known  and  recognized  by  both  par- 
\ie*.  There  was  no  gate  separating  tue  passage- 
way from  tbe  street  at  tbe  time  of  these  con- 
i-e^rances;  and.  in  tbe  opinion  of  tbe  court,  the 
;>laintiff  bad  no  rii^t  to  erect  and  maintain  a 
^te  at  the  entrance  of  said  passageway,  or  to 
narrow  the  way  as  describee!.  If  the  obstnic- 
sioo  in  the  way  had  existed  at  the  time  of  the 
ieed  to  tlie  defendant,  or  even  if  it  bad  been 
ibown  that  similar  pasagewaya  were  usually 
V  closed,  tbe  plaintiffs'  claim  would  stand  on 
Srongcr  ground;  for  It  may  well  be  presumed 
that  the  parties  to  tbe  grant  were  acquainted 
(vith  the  public  usages,  and  created  this  ease- 
foent  with  reference  to  those  usages.'" 

In  Undemcood  v.  Varnry,  1  Cusb.  285,  the 
defendant  owned  a  right  of  way  over  Morton 
Place,  in  Boston,  subject  to  a  prior  right  of 
■r«y  of  the  plaintiff.  The  defendant  erected 
mrebooses  on  the  line  of  Morton  Place,  ob- 
-tractiog  the  place  witb  ridewalks,  trapdoors, 
^ultera,  etc.  A  ruling'  that  the  use  made  by 
the  defendant  of  the  way  was  a  reasonable  use, 
vBs  sustained,  and  judgment  entered  on  a  ver- 
Hct  ordered  for  the  defendant.  The  court 
nysthat  "public  usage,  tbe  use  which  otiiers 
Qmilarlv  situated  make  of  their  land,  is  eri- 
fence  of  a  reasonable  use/'  and  that  that  rule 

decisive  of  tbe  case;  "for  we  are  not  satisfied 
tbat  tbe  defendants  make  any  use  of  the  pass- 
tgeway  ,OT  that  they  have  done  any  acts  on  their 
Eanda  adjoining  thereto  which  were  not  justi- 
lied  by  a  common  and  well-established  usage." 
lo  Van  <y Linda  v.  Lathrop,  31  Pick,  292,  the 
idion  was  bv  tbe  owner  of  tbe  fee  t^nst  tbe 
owner  of  a  right  of  way  for  abuse  of  tbe  right. 
The  case  was  tried  before  Mr.  Jttstire  Shaw 
toA  a  jury,  and  was  submitted  to  tbe  jury  un- 
iler  instructions  as  to  what  would  be  a  reapon- 
iMe  use  of  the  way.  The  opinion  considers 
nhat  is  s  reasonaUe  use  of  a  way,  depending 
much  on  the  local  situation  and  much  on  gen- 
Brsl  usage. 

The  present  case  was  tried  before  a  Jury,  and 
itnnes  up  on  tbe  report  of  tbe  judge,  which 
%Ues  that  the  parties  agreed  upon  certain  facts, 
upon  which  the  plaintiff  asked  for  certain  rul- 
iaes  and  lostmctions  to  the  jury,  which  were 
rdfused,  and  other  rulings  were  given,  and  a 
rerdict  directed  and  taken  for  the  defendant. 
In  this  respect,  and  in  tbe  fact  that  the  action 
is  by  the  owner  of  tbe  rig^t  of  wayfor  obstruct- 
ing the  way,  the  case  resembles  Vndertoood  v. 
fhmey,  mpra.  Tbe  case  was  not  submitted  to 
tbe  court  upon  an  agreed  statement  of  facts, 
but  the  parties  agreed  upon  what  facts  could 
be  proved;  and  the  court  ruled  that  tliey  were 
not  snfl3cient  to  sustain  a  verdict  for  the  plain- 
tiff. The  form  of  tbe  ruling  isthat  tbe  defend- 
ant had  a  rjght  lo  maintain  suitable  gates,  but 
the  real  ruling,  as  shown  1^  tbe  course  of  tbe 
[rial,  was  that  tbe  plaintiff  had  not  shown  that 
the  defendant  did  not  have  tihe  right  to  main- 
tain tbe  gates.  A  person  over  whose  land 
tbere  is  a  ri^ht  of  way  will  or  will  not  have  a 
right  to  maintain  gates  at  tbe  ends  of  the  way, 
accordingto  circumstances.  Ut>on  the  facts  in 
Ibis  case  we  think  It  does  not  appear  that  the 
plaintiff  had  not  tiie  ri^t,  and  that  it  must  be 
uken  for  the  purposes  of  this  case  that  be  had 
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the  right.  The  defendant  holds  the  fee  of  a 
bouse  and  lot  on  a  public  street,  under  a  deed 
in  which  the  grantor  reserved  a  right  of  way. 
Tbe  grantor  owned  and  occupied  the  adjoining 
lot  on  the  street,  and  owned  two  smaller  lots 
ill  tbe  rear  cf  the  two  upon  tbe  street.  There 
were  no  division  fences  between  tbe  lots.  It 
does  not  appear  whether  they  were  or  were  not 
fenced  upon  tbe  street.  'The  right  reserved 
was  to  pass  and  repass  over  a  strip  of  land  ten 
feet  wide,  next  to  the  lot  occupied  by  the 
grantor.  At  the  time  of  tbe  grantor's  death 
tbere  were  houses  upon  the  two  lots  in  tbe 
rear,  and  those  lots  and  tbe  one  occupied  by 
him  were  devised  by  him  to  different  children, 
the  one  in  tbe  rear  of  tbe  defendant's  being  de- 
vised to  the  plaintiff,  and  occupied  by  her. 
The  defendant's  lot  is  about  44  feet  wide  and 
88  feet  deep.  Tbe  plaintiff's  lot  is  of  the  same 
width  and  about  one  half  the  depth  of  the  de- 
fendant's. Nothing  appears  as  to  tbe  manner 
in  which  the  way  and  the  different  lots  have 
been  used,  and  nothing  as  to  the  size  and  posi- 
tion of  the  houses,  except  a  plan  wiUiout  meas- 
urements, and  not  stated  to  bave  been  drawn 
to  a  scale.  It  appears,  from  that,  that  the  de- 
fendant's house  IS  near  the  northerly  line  of  his 
lot.  and  not  far  from  the  street,  and  occupies 
considerably  more  than  half  of  tbe  front  of  tbe 
lot,  and  that  the  strip  of  land  on  which  is  the 
right  of  way  is  a  part  of  bis  doorvard.  It  does 
not  appear  jnh&t  the  tisage  in  Fall  River  and  in 
the  defendant's  neighborhood  is  in  regard  to. 
having  fences  in  front  of  houses,  and  gates 
at  tbe  entrance  to  yards.  It  is  probable  that 
there  is  some  usage  in  regard  to  it,  and  it  is  rea- 
sonable to  suppose  that  it  may  be  customary  t  ) 
bave  such  fences  and  gales.  In  the  absence  of 
any  evidence  to  the  contrary,  it  ma^  be  assumed 
that  ,a  person  who  receives  a  right  to  pass 
through  bis  neighbor's  yard  receives  it  under 
the  same  conditions,  as  to  an  entrance  to  the 
yard,  that  owners  generally  impose  upon  them- 
selves; and  that  ue  person  who  receives  it 
would  be  likely,  were  he  owner,  to  impose  up- 
on himself.  It  is  not  to  be  presumed  from  the 
mere  fact  that  a  person  grants  a  right  to  pass 
through  his  yard  to  alining  land  that  he 
thereby  agrees  to  leave  nia  jtad  open  to  the 
public;  and  the  reservation,  in  a  deed  of  a  houRe 
and  lot,  of  a  right  to  pass  through  the  yard, 
does  not  imply  a  right  to  remove  usual  and  rea- 
sonable sates  at  the  entrance.  Matvatell  v.  Mc- 
Afee, 9  B.  Moo.  20;  78  Pa.  80.  AU  tbe  facts 
and  circumstancea  which  are  stated  are  consist- 
ent witb  the  right  of  the  defendant  to  maintain 
the  gnbas.  and  nothing  appears  to  restrict  his 
right  in  that  respect  as  owner  of  tbe  fee.  The 
court  therefore  properly  ruled  that  he  had  the 
right  to  maintain  suitable  gates  either  end  of 
tbe  strip  of  land  over  which  the  right  of  way 
was  reserved. 
J«dgin£tit  on  the  terdiet. 


-COMMONWEALTH  of  Massachusetts 

t. 

Thomas  FORD. 

1.  Conviction  of  a  witaeas  of  felony  or 
misdemeanor  may  be  shown,     affect  i 
hiH  eredibiUtr*  oig  uzed  by  GiOOQ  le 


New  Englaho  Reporter— Sdp.  Jxn>.  Or.  of  Mabbachusbtts. 


2.  It  iflpreeuined  that  proper  iiwtrneti<ms 
were  Riven  to  the  juryj  such  instruc- 
tions imply  that  the  jury  could  not  act 
by  a  majority,  and  thateach  jurormust 
act  upon  bis  own  convictions. 

(MldtUeeex  Filed  February  6, 1888.> 

ON  defendant's  exceptions.  Oterrukd. 
Complaint  under  Pub.  Stat.  chap.  101,  §  6, 
charging  tlie  defendant  with  keeping  a  tene- 
ment for  the  illegal  sale  and  illegal  keeping  for 
sale  of  intoxicating  liquor.  At  the  trial  in  the 
superior  court,  before  Aldricb.  J.,  the  defead- 
HDt  was  a  witness  in  his  own  behalf,  and  the 
govcmmeot  offered  in  evidence  a  record  show- 
ing his  previous  convictioQ  of  a  similar  offense. 
The  deiendant  objected,  and  asked  the  court 
to  rule  that  the  word  "crime,"  in  Pub.  Stat, 
chap.  169,  ^  19,  meant  felony,  nnd  not  misde- 
meanor; the  court  overruled  the  objection,  and 
allowed  tbe  record  to  be  put  in  evidence  under 
defendant's  exception.  After  the  jury  had  been 
nut  several  hours,  they  rettumea  and  report- 
ed to  tbe  court  that  they  were  unable  lo  agree; 
tbe  judge  then  read  to  the  jurr  part  of  the  re- 
port of  the  case  of  Com.  v.  Tuey,  8  Ciish.  1, 
The  defenduit  then  requested  the  court  to  in- 
struct the  Jury  that  (1)  the  case  should  not  be 
decided  with  reference  to  a  majority  or  minor- 
ity vote  of  tbe  jury;  and  (2)  it  Is  the  right  of 
any  juror  to  stick  to  his  Judgment  if  he  thinks 
be  is  right.  The  court  refused  to  give  these 
instructions;  tbe  jury  returned  a  verdict  of 
guilty,  and  tbe  defendant  alleged  exceptions. 
Mr.  T.  Riley,  for  defendant: 
The  word  "crime"  generally  denotes  an  of- 
fense of  a  deep  and  atrocious  dye.  When  tbe 
act  is  of  aniiueriordt^reeof  guilt,  it  Is  called  a 
misdemeanor. 
.  4B1.  Com.  4. 

This  Act  should  be  constiued  as  declaratory 
of  tbe  common  law,  except  that  what  rendered 
a  witness  incompetent  could  now  be  given  lo 
affect  bis  credibility  only.  The  statute  reads: 
'"Hie  cMivictionoi  a  witness  of  a  crime  may  be 
sfaowQ.  to  affect  his  credibility."  Ergo,  no 
crime  that  could  not  posnbly  affect  witness's 
credibility  is  competent. 
See  1  Greenl.  Ev.  g  878. 
If  tbe  word  "crime,"iii  this  statute,  means  any 
misdemeanor  or  offense,  it  covers  tbe  offense 
of  nigbtwalking  and  prostitution,  and  it  has 
been  decided  that  tbe  commisdon  of  this  of- 
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fense,  or  "crime,"  is  do  impeadnnent  <rf  tk 
credibility  of  a  witness. 

Om.  V.  6^Aam,  99Mass.  4S0. 

Notwithstanding  the  dedskm  in  tbectsegf 
Oom.  V.  Bonner.  97  Mass.  587.  we  cUmtkt 
tbe  rule  that  the  character  of  the  defendaot  ■ 
a  criminal  case  is  not  to  be  assailed  untevaul 
defendant  puis  bis  character  in  intwiipia- 
mount  to  Pub.  Stat.  chap.  169,  g  19,  mil  m 
covered  by  it. 

Mr.  Andrew  4.  Watemma.  AUg-QoL, 
for  tbe  Commonwealth: 

The  word  "crime,"  in  Pub.  Stat.  di^.  % 
g  19,  is  not  limited  to  felonies  A  mlsdMBeiaif 
is  a  crime.  Offoises  of  the  character  wUdi  ip- 
pearedin  evidence  are  contem|^«ted  Iqriiii 
statute, 

Chm.  V.  Hall,  4  Allen,  806-807. 

All  necessary  instructions  were  given.  7^ 
point  that  a  case  should  not  be  decided  by  i 
majority  vote  sufficiently  appeued  in  ibt 
charge.  { 

Tbe  defendant  was  not,  at  the  time  wbntk  ^ 
request  was  made,  entitled  to  the  charge  io  tbf : 
form  requested. 

Day  V.  CooUy,  118  Mass.  634;  Tomanti  t.  j 
Pepperell,  99  Mass.  40;  Broion  v.  Dean.  IS3 
Mass.  254.    See  also  PhiUiptf»  Cote.  132  Mm^ 
988. 

Tbe  fact  that  a  jnror  had  a  right  to  itiii  lo 

an  abiding  conviction  in  his  mind  that  be  ii 
right  in  an  opinion  formed  after  connjerin)! 
tbe  evidence  and  discnssiDg  Han  oaertioB  viA 
his  associates  sufficiently  appears  In  theiAnfi 

given. 

Per  Cnrlam: 

Under  Pub.  Stat.  chap.  169,  g  19,  the  H»ric- 
tion  of  a  witness  of  any  crime,  whether  a  fel- 
ony or  a  misdemeanor,  may  be  shown  to  tffert 
bis  cicdibUity.    Oom.  v.  HaU,  4  Allen,  905 

It  is  to  be  presumed  that  proper  instructicai 
were  given;  and  such  instructions  necesirily 
implied  that  the  juiy  could  not  act  bj  a  m- 
Jority,  and  that  each  Juror  must  aiA  npoo  hit 
own  convictions.  Tbe  Judge  wasnot  icqnited 
to  repeat  these  principns,  which  eveiy  jam 
must  have  understood.  Wh^er  besbotudd" 
so  wai  within  his  discretion,  and  do  exceptiic 
lies  lo  bis  refusal  to  give  the  further  iagtinr 
tions  at  tbe  time  and  in  the  form  requested  by 
tbe  defendant. 

EreepUona  oDerrvUd. 
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Levi  8CUTT 

V. 

Town  of  80UTHBURT. 

1.  On  an  &pplie»tion  to  the  snperior  court, 

rnrsaajit  to  the  provisionB  of  Oen.  Stat. 
8986,  asking  fbr  a  reversal  of  an 
order  made  by  the  selectmen  of  a  town, 
and  approTed  by  the  town,  dlseontina- 
iag  twohiKhways.  the  only  question  at 
iuae  is  wnether  these  hij^ways,  or 
either  of  them,  are  of  eointnon  eon- 
Tenience  and  aeeessitr;  and  where 
the  committee  to  whom  the  application 
was  referred  reported  that  one  of  the 
roads  was  convcaiient  and  neoeesary  for 
the  plaintiff  and  a  few  of  his  neighbors, 
nich  finding  was  not  necessarily  decisive 
of  the  question  of  common  convenience 
and  necessity,  and  is  not  inconsistent 
with  the  general  finding  that  the  road 
was  not  required  by  common  conve- 
nience and  necessity. 

2.  Where,  npon  hearing  of  such  an  applica- 
Uon,  the  petitioner  falls  to  oner  re- 
levant evidence  of  facts  which  bear 
apoa  the  qneetioa  whether  these  high- 
ways, or  either  of  them,  were  of  eommon 
eonvenience  uid  Beeeesifey*  be  ema- 
not  be  heard  npon  appeal  In  that  re- 
gard. 

■l.Fpon  the  return  of  the  report  of  the 
eoaunittee*  in  the  absence  of  any  '*ir- 
regnlar  or  improper  condnct"  on  their 
part,  the  duty  of  the  court  is  to  dls- 
■ilsa  the  application*  with  costs. 

(New  Haven  Filed  January,  1888.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  for  New  Haven  County  in 
TsTor  of  a  defendant  in  the  matter  of  an  appli- 
catioD  for  revocation  of  the  action  of  selectmen 
in  discontinuing  certain  highways.  Afflrmed. 
The  case  is  stated  in  the  opinion. 
Hr.  William  Cothren,  for  plaintiff: 
These  proprietors' roads  or  ways  were  differ- 
mt  from  the  public  highways,  in  that  the  title 
remaiDed  in  the  proprietors;  and  they  had  con- 
Irol  of  them  in  the  same  manner  as  of  Uieir  en- 
clo6ed  lands,— bought  and  sold  and  exchanged 
ttiem  for  other  lands  taken  up  by  the  propri- 
etors. 

State  V.  Merrit,  86  Conn.  815. 

Id  State  v.  Te^,  S7  Conn.  898.  401,  it  is 
stated:  "The  town  had,  at  a  town  meeting  in 
|ff?7,  voted  that  the  land  over  which  the-  way 
in  miution  ran  should  lie  common,  and  not  be 
ISM  tor  any  other  purpose,  without  the  con- 
sent of  every  individual  proprietor."  The 
wurtheld:  "If  the  land  belonged  toUietown, 
inference  of  an  acfcnowlragment  by  the 
vote  tbat  the  land  belonged  to  the  proprietors 
<WQld  not  estop  the  town  from  subsequently 
<^iaitDing  the  land,  and  dedicating  it  to  public 
as  a  highway.  If  the  land  belonged  to 
'be  proprietors,  the  vote  of  the  town  was  a 
!»illUy.  On  a  question  of  ownership,  whether 
m  the  town  or  proprietors,  the  vote  might  he 
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important  evidence  for  Uie  proprietors;  but  we 
have  seen  that  that  qaeatitm  Is  not  necessary  to 
he  determined  In  this  case. 

In  the  case  of  Fincler  v.  tktvage,  8  Conn.  97, 
the  court  says:  "As  to  the  reservation  by  the 
proprietors,  I  need  only  remark  tbat  such  res- 
ervation gave  no  authority  to  tiic  town." 

Mr.  A.  N.  Wheeler,  for  defendapt: 

The  power  ^ven  to  selectmen  of  towns,  by 
statute,  to  discontinue  highways  within  th'e 
limits  of  their  respective  towns,  u  general  and 
unlimited,  embracing  all  existing  highways,  by 
whomsoever  laid  out  or  dedicate  (with  two  ex- 
ceptions only),  and  irrespective  of  the  owner- 
ship or  tenure  of  tbe  land  subjected  to  the 
easemenia 

Gen.  Stat.  1875,  p.  S87.  g  8S. 

The  original  proprietors,  as  a  matter  of  law, 
did  not  retain  any  title  in  the  reserved  high- 
ways, but  parted  with  all  their  interests  there- 
in when  they  dedicated  the  highway  and 
granted  the  adjoining  land. 

Stiles  V.  Curtis,  4  Day,  886;  FMe  v.  Smith,  1 
Conn.  103;  Church  v.  Meeker,  84  Conn.  480. 

The  reserving  of  highways  by  the  original 
proprietors  was  a  dedication  by  them. 

mte  V.  MerHt,  85  Conn.  814. 

Title  to  the  land  reserved  by  the  proprietors 
for  highways  may  be  acquired  by  adverse  pos- 
session, free  from  the  easement. 

Cody  V.  Fitzsimmoiis,  50  Conn.  311. 

By  common  convenience  and  necessity  is 
meant,  not  an  absolute  physical  necessity,  but 
so  great  a  public  benefit  that  the  want  of  the 
way  is  a  great  public  Inconvenience. 

Gommonineauh  v.  Cambridge,  7  Mass.  158, 
167. 

This  is  a  question  of  fact,  and  exclusively 
within  the  province  of  the  committee;  and  hav- 
ing decided,  without  irregularity  or  improper 
conduct  on  its  part,  that  these  roads  are  not  of 
common  convenience  and  necessity,  tbat  dc- 
tOTnination  is  final. 

HarudnUmy.  GaUin,  10  Conn.  630;  WOb  v. 
Boefcy  Bia,  21  Conn.  i98\PeeiAmHV.  lOanon, 
89  Conn.  S85;  Ooodwin  v.  WetheraJMd,  48  Conn. 
437. 

And  the  report  cannot  be  set  aside  on  the 
ground  that  the  committee  mistook  the  evi- 
dence. 

Bradley  v.  Ba$sett,  18  Conn.  668;  Volgrove  v. 
Roekwell,  S4  Conn.  585;  Aahmead  v.  Colby,  36 
Conn.  812. 

And  the  court  could  not  review  the  finding 
of  the  committee,  even  If  the  whole  evidence 
were  reported. 

Knapp  V.  White,  28  Conn.  541. 

Towns  or  individuals  ought  not  to  lie  by  in 
highway  cases,  and,  after  great  expense  made, 
make  application  to  quash  the  whole  proceed- 
ings. 

Freetown  v.  Bristol,  9  Pick.  51;  Rutland  v. 
Worcester,  20  Pick.  71;  Com.  v.  Wet^orough,  3 
Mass.  406;  Bancoek  v.  Boston,  1  Met.  123;  Hoi- 
den  V.  Berkshire,  7  Met.  561. 

Also  when,  in  all  the  proceedings,  the  roads 
are  alleged  to  be  highways,  and  at  a  late  day 
the  objection  Is  made  tbat  the  road  is  a  town- 
way,  and  not  a  hi^way,  it  will  not  be  enter- 
tained. 

Whately  v.  munkUn,  1  Met.  386. 
Tbe  exception  that  a  town  or  city  passed  no 
legal  vote  discontinuhig  a  highway /^nnot  be 
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taken,  after  a  petitioD  for  relief  has  been  re- 
ferred to  road  comiuissiopers,  without  objec- 
tion, and  a  report  made  tbereon. 

Manchester't  Petition,  38  N.  H.  d96. 

And  a  demurrer  admits  only  the  facts  well 
pleaded. 

Beardsley*  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  an  application  to  tbe  superior  court, 

Pursuant  to  the  provisions  of  the  statute  (Gen. 
tat.  pp.  286,  387,  ^  39,  36),  asking  for  a  re- 
versal of  an  order  made  by  tbe  selectmen  of  ihe 
town  of  Southbury,  and  approved  by  the  town, 
discontinuing  two  highways. 

The  plaintiff  alleges  that  tbe  highways  are 
of  common  convenience  and  necessity,  and  of 
the  greatest  convenience  and  necessity  to  him 
as  a  means  of  access  to  bis  land  and  to  market, 
and  upon  these  grounds  only  asks  for  relief. 
The  application  was  referred  to  a  committee, 
pursuant  to  the  statute,  who  reported  that  com- 
mon convenience  and  necessity  did  not  require 
that  ''either  of  the  roads  should  be  reopened  or 
maintained  as  a  hi^way,"  and  concluded  their 
report  as  follows:  "Both  said  highways  *  * 
should  be  and  remain  discontinued  and  closed." 

Tbe  plaintiff  remonstrated  against  the  ac- 
ceptance of  the  report,  upon  the  following 
grounds: 

1.  The  land  crossed  by  said  highwayB  be- 
long to  the  original  proprietors  of  the  town 
of  Woodbury,  and  was  never  laid  out  by  the 
town  of  Southbury,  or  Its  selectmen,  to  be 
used  as  highways. 

2.  Said  highways  were  not  highways  of  the 
town  of  Southbury,  and  could  not  be.  by  it  or 
its  selectmen,  discontinued. 

8.  Said  highways  were  laid  out  by  the  ori- 
ginal proprietors  of  the  town  of  Woodbury  for 
pubhc  convenience,  and  the  special  con- 
venience of  access  to  their  interior  lands,  and 
were,  at  the  time  the  town  and  its  selectmen  at- 
tempted to  discontinue  them,  in  use  for  the 

E articular  purposes  for  whicli  said  proprietors 
ad  dedicated  them. 

4.  The  committee,  having  come  to  the  con- 
clusion that  said  Muddy  Brook  Road  was  of 
common  convenience  and  necessity  only  to  the 
plaintiff,  his  family,  and  a  few  neigbbom,  de- 
cided, by  mistake  of  law,  on  their  own  prem- 
ises, that  it  was  not  of  common  convenience 
and  necessity  to  anybody. 

5.  Said  highways  were  not  legally  shut,  so 
that  the  order  of  tbe  committee  that  they  be 
not  reopened  is  null  and  void. 

6.  That  the  committee  exceeded  its  authori- 
ty, and  attempted  to  assume  tbe  authority  and 
power  of  tbe  court,  in  deciding  and  ordering 
"that  both  said  highways,  the  Dark  Entry 
Road  and  the  Muddy  Brook  Road,  should  t>e 
and  remain  discontinued  and  cl(»ed;"  and  both 
its  report  and  its  action  are  illegal,  and  should 
be  set  aside. 

The  defendant  demurred  to  the  several 
grounds  of  remonstrance,  and  the  court  de- 
cided that  Ibt^  were  insnfBdent.  The  plaintiff 
BSdgna  such  decision  as  error. 

The  decision  of  the  court  was  manifestly 
correct.  If  the  committee  did  (as  is  assumed 
by  the  plaintiff  in  his  fourth  ground  of  re- 
monstrance, and  admitted  by  the  demurrer, 
but  nowhere  else  appears)  come  to  the  con- 
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elusion  that  one  of  tbe  roads  was  conTcnieni 
and  necessary  for  the  plaintiff  and  afew  d  bii 
neighbors,  such  finding  was  not  necessarily 
cieive  of  the  question  of  common  convenieiice 
and  necessity,  and  is  not  inconsistent  with  Uk 
;  general  findmg  that  the  road  was  not  required 
by  common  convenience  and  necessity.  And 
there  is  no  foundation  for  the  claiin  made  in 
the  sixth  ground  of  remonstruice. 

The  only  comment  to  be  made  upon  the 
language  of  tbe  committee  referred  tA  in  it 
that  it  was  unnecessary,  the  report  being  coo 
plete  without  it. 

The  other  alleged  errors  have  no  foundatioiL 
Upon  the  plaintiff's  application,  the  only  que>^ 
tion  at  issue  between  the  parties  was  wbMier 
these  highways,  or  either  of  them,  were  <4 
common  convenience  and  necessity.  Indeed, 
ttiis  was  the  only  question  which,  by  the  stts- 
ute  under  which  the  application  was  made,  tbe 
committee  could  determine. 

If  the  matters  which  he  now  sets  up  bore  up- 
on that  question,  be  had  an  opportunity  tooffrr 
his  evidence  in  support  of  them,  on  the  trial, 
and  cannot  now  be  beard  upon  them.  If  tbn- 
did  not,  tbey  are  outidde  of  the  case  as  it  stood 
before  the  committee. 

Upon  the  return  of  the  report  of  the  earn- 
mittee,  in  tbe  absence  of  any  "irregular  ot  im- 
proper conduct"  on  their  pari,  tbe  duty  of  thi- 
court,  as  defined  hy  tbe  statute,  was  todismitr' 
the  application,  with  costs. 

l%ere  is  no  error  in  tlu  Judgment  appaM 
from. 

In  this  opinion  the  other  Judges  coDcanrd 


Jefferson  D.  BLAKESLEE 

Margaret  TYLER 

1.  A  qui  tarn  action,  under  tien.  Stat.  p. 
358,  %  1,  for  placing  an  obatraetloa  laa 
highway,  is  an  action  for  a  tort,  and 
may,  under  Gen.  Stat.  p.  417,  S  8,  be 
maintained  ag'ainatamarriadwoBUW 
without  joining  her  husband,  provided 
tiie  tort  was  committed  by  her  without 
the  actual  coercion  of  her  husband. 

2 .  Where  bars  which  obstracted  a  faig^ 
wM-  served  to  enclose  lands  ofaaai^ 
ried  woman,  and,  after  tbey  had  been 
taken  down,  the  woman  find  her  hoe^ 
band  started  together  to  put  them  np, 
and  the  husband  said  to  her  as  she  wa« 
running  ahead  of  him,  "Putthemnp.* 
—Held,  that  the  facts  did  not  make  oat 
a  case  of  aetnal  eoerdon  hy  the  bm- 
band. 

(New  Haven  PUed  November,  UW.) 

APPEAL  by  delendant  from  a  judgment  of 
the  Court  of  Common  Pleas  of  Jiew  Btira 
County  bi  favor  of  plaintiff  in  a  qui  tarn  acticii 
undarOen.  dtat.  p.  353,  §  1,  for  placing  cAetnr- 
tions  on  a  highway.  Affirmed. 

The  case  was  commenced  before  a  juslicf  cf 
the  peace,  appealed  to  tbe  common  pleas,  >d<I 
tried  to  the  court  before  Pickett.  J. 
ment  having  been  rendered  for  plaintiff,  de- 
fendant appealed.  i 
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The  case  is  fully  stated  by  the  court. 
Mr.  T.  E.  D«M>Uttle,  for  defendant,  appel- 
Uot. 

Jfenrt.  WtUi»m  B.  Stoddard  and  Se^- 
BOttr  C.  IfOomiBtfor  plaintiff,  appellee. 

Beardalay.  delivered  the  opinion  of 
tbe  court: 

The  defendant  is  tbe  wife  of  Henry  Tyler, 
defendant  in  the  previoiu  case  of  J.  D.  Blakea- 
li*  T.  Henry  Tyler,  ante,  p.  815,  which  was 
brought  to  recover  the  penalty  for  placing  ob- 
structions upon  a  highway.  She  acted  with 
biiD  in  placing  the  otetructions  upon  tbe  high- 
way, and  is  sued  for  the  recoveiy  of  the  statu- 
toiT  penalty.  The  finding  of  facts,  and  of  the 
defendanf  B  claims,  in  the  trial  of  the  foriner 
case,  are  made  part  of  the  record  in  this  case, 
and  tbe  court  finds  tbe  following  additional 
factsspeciiJly  applicable  to  this  case: 

"  On  May  24,  ISfcfl,  the  plaintiff  having 
thrown  out  said  bars,  tbe  said  Henry  Tyler  ana 
his  wife,  the  defendant,  immediately  went  to- 
ward them  together,  and  she,  being  more  ac- 
tiTe  then  her  husband,  ran  ahead  of  him,  and 
reached  the  bars  first,  upon  which  be,  being 
near,  said  to  her,  'Put  them  up,'  which  she  pro- 
ceeded to  do  in  part,  until  he  came  up,  when 
tbey  together  put  up  tbe  remainder  of  the  tmrs. 
Xo  other  request  or  command  was  made  by 
him  to  her,  and  she  was  subject  to  no  actual 
coerctoD  by  her  husband  in  doing  wh^shedid 
toward  replacing  the  bars.  The  title  to  the 
land  easterly  from  the  bars,  and  adjacent 
thereto,  was  in  tbe  said  Mar^ret  Tyler.  Upon 
the  foregoing  facts  tbe  plamtiif  claimed  that 
this  action  was  for  a  tort,  and  could  be  sus- 
tained, under  the  provisions  of  Rev.  Stat.  p.  117, 
§  9,  against  the  wife  alone,  without  the  joinder 
of  the  husband  as  a  party  to  the  action.  The 
defendant  claimed  that  the  provisions  of  the 
statnte  had  no  applicability  to  this  case,  as  this 
was  an  action  to  recovcra  penalty  undera  penal 
filatute,  which  was  nut  qualified  by  the  statute. 
The  defendant  also  claimed  that  the  direction 
fdven  to  tbe  defendant  by  her  husband  ou  tbe 
24tb  of  May,  to  put  up  the  bars  in  question, 
was  soch  coercion  as  exempted  her  from  any 
UaUIity  in  this  action." 

Tbe  court  ruled  adversely  to  the  claims  of 
the  defendant,  and  this  ruling  Is  assigued  for 
mor. 

The  sUtute  referred  to  (Gen.  Stat.  p.  417, 
§  8>  is  as  follows:  "Actions  may  be  sustained 
ag^nst  a  married  woman  upon  any  causes  of 
action  which  accrued  before  her  marriage,  and 


the  case."  3  Swift,  Dig.  589.  Tbe  only  daaal- 
fication  of  dvlt  personal  actions  recognized  by 
law  is  that  of  actions  upon  contracts  and  ac- 
tions of  tort.  3  Bl.  Com.  117.  "All  acts  or 
omissions  which  tbe  law  recognizes  as  tbe  sub- 
ject of  the  provisions  and  application  are 
either  contracts,  torts,  or  crimes."  1  Hill. 
Torts,  3. 

The  statute  gives  to  an  individual  this  rem- 
edy, to  recover  a  penalty  for  lus  own  benefit 
as  well  as  that  of  the  public,  for  tbe  wrongful 
act  of  the  defendant,  and  thereby,  in  effect, 
stamps  the  act  as  a  tort.  This  being  ao,  and 
tbe  tort  being  of  such  a  nature  that  those  com- 
mitting it  are  severalb'  liable  for  tbe  penalty 
{Carta  V.  Burtbttrt,  2  Conn.  800),  the  defend- 
ant is  Uabte.  though  she  acted  in  concert  wiUi 
her  huslraod,  unless  he  actually  coerced  her  to 
commit  it.  Tbe  court  finds  that  he  did  not  co- 
erce her,  and  this  finding  Is  conclusive,  unless 
it  is  incondstent  with  the  facts  upon  which  it 
rests 

We  tbinlc  that  it  is  fullv  justified  by  Uie 
facts.  It  is  apparent  that  the  statute  4]uoted 
was  designed  to  make  radical  changes  lo  the 
civil  rights  and  liabilities  of  Uie  wife,  m  respect 
to  her  torts  as  well  as  contracts.  By  the  com- 
mon law  she  was,  for  tbe  moat  part,  protected 
from  liability  for  her  torts,  as  well  as  respon- 
sibility for  her  crimes  committed  in  the  presence 
of  her  husband,  by  the  presumption  that  she 
acted  by  his  ooercion.  This  presumption  in 
many,  if  not  in  most.cases  probably  rested  upon 
a  slender  basis  of  fact,  but  generuly  prevailed, 
owing  to  the  inberent  difilculty  of  provingthat 
it  was  not  well  founded. 

Tbe  statute  abolishes  this  presumption  in  re- 
spect to  torts,  and  requires  the  wife  to  prove, 
for  her  justificatiou,  that  her  husband  in  fact 
compelled  her  to  commit  tbe  tort  for  wbichshe 
issued. 

The  facts  found  fall  far  short  of  showing 
such  coercion.  The  bars  iu  question  served  to 
enclose  tbe  land  of  tbe  defendant;  tbe  plaintiff 
had  taken  them  down,  and  the  defendant  and 
her  husband  started  together  to  put  them  up. 
Her  husband  said  to  her,  "Put  them  up;"  but 
this  was  when  she  was  running  towwds  the 
bars  in  advance  of  him,  and  was  evidently  mere 
language  of  encouragement.  There  is  no  rea- 
son to  believe  that  she  would  havestopped  short 
of  doing  what  she  intended,  if  he  bad  said 
nothing.  If  it  had  appeared  that  the  wife  put 
up  the  bars  in  consequence  of  what  was  said 
by  the  husband,  the  question  would  still  arise, 
whether  she  was  coerced  to  do  so  within  the 


upon  any  contract  made  by  her  since  her  mar-  meaning  of  the  statute, 
riage,  upon  her  personal  credit,  for  the  benefit     There  ig  no  error  in  the  judgment  appealed 
of  herself,  her  family,  or  her  separate  or  joint  from. 


estate,  and  for  any  tort  committed  by  her 
without  the  actual  coercion  of  her  husband; 
ajid  her  property  attached,  and  taken  on  execu- 
tion, in  tbe  same  manner  as  if  she  was  unmar- 
ried; and  her  husband ahallnotbellableoD any 
Mich  causes  of  acUon." 

■  Two  questions  arise  under  this  statute:  Was 
the  act  of  the  defendant  a  tort  ?  If  so,  did  her 
husband  compel  her  to  commit  it? 

In  Canjield  v.  Mite/tell,  A3  Good.  169,  which, 
\iks  this,  was  an  action  upon  tbe  statute,  and 
Immght  upon  the  same  statute,  it  was  decided 
to  be  a  civil  action.  Judge  Swift  says  that 
"this  form  of  action  b  a  species  of  action  on 

1  COHH. 


In  this  opinion  the  other  Judges  concurred, 
except  Carpenter,  J.,  who  dissented. 


Daniel  LILLIBBIDQ}!: 

V. 

Thurston  B.  BARBER. 

1.  In  an  action  for  trespass  to  the  person, 
the  allegation  of  place  is  immaterial. 

Where  one  act  only  is  complained  of, 
*  and  a  location  given  to  it,  plaintiff  may 
safely  prove  that  It  was  committed  in  an- 

Digilized  Dy  VjOO  WR? 


000 


New  England  Reporter— Sup.  Ct.  ow  Err.  of  Connecticut. 


1887. 


other  location,  unleiss  defeodaat  pleads, 
and  offers  evidence  to  prove,  that  his  act 
is  justifiable  because  of  the  place  vbeTe 
committed. 

2.  In  case  four  witnesses  bad  equal  oppor- 
tunities for  seeing,  equal  accuracy  in 
observation  and  memory,  equal  capacity 
and  desire  to  tell  the  truth,it  is  permissi- 
ble* in  th^ exercise  of  judicial  discretion, 
to  call  the  attention  of  Jarore  to 

anantitjrof  testimony,  and  to  instruct 
lat  the  testimony  of  three  must  out- 
weigh that  of  one. 
8.  Where,  in  an  action  for  assault,  defend- 
ant is  corroborated  only  by  the  testi- 
mony of  persons  not  eyewitnesses,  and 
by  proven  circumstances,  it  is  not  error 
for  the  court  in  its  charge  to  speak  of 
bis  testimony  as  substuitially  nneor- 
roborated. 

(New  iKindon  Piled  November  ISOT.t 

APPEAL  from  a  judgment  of  the  Superior 
Court  of  New  Londoo  Comity  in  favor  of 
plainUff  in  an  acticm  for  assault.   New  Mai 

denied. 

The  case  is  sufficiently  stated  in  the  opinion. 

Messrs.  S.  Ijucas,  and  Browning  A 
Crandall.  for  defendant,  appellant: 

The  allegation  of  place,  in  the  plaintiff's  com- 
plaint.was  material.  The  plaintiff  bad  located 
the  assault  for  which  he  sought  damages,  in 
his  complaiDt  and  by  his  proof,  and  benoe 
could  not  recover  for  any  other  assault  than 
that  located.  Upon  this  state  of  facts,  defend- 
ant would  not  attempt  to  justify  any  trespass 
committed  On  his  own  land,  for  none  was  al- 
leged, attempted  to  be  proved,  or  claimed  by 
the  plaintiff. 

The  ^ury  were  instructed,  not  only  that  the 
alleg^ion  of  place  was  immaterial,  but  that  in 
fact  the  place  where  the  assault  and  battery  was 
committed  was  immaterial.  In  this  the  court 
erred,  because  the  allegation  of  the  place  where 
the  assault  and  battety  was  committed  was  ma- 
terial by  reason  of  the  allegation  and  the  proof 
offered  by  the  plaintiff. 

1  Swift,  Dig.  640;  2  Qreenl.  Ev.  §  86;  2  Add. 
Torts,  780. 

Both  plaintiff  and  defendant  detailed  the 
facts  and  circumstances  at  great  length,  as  they 
claimed  them,  relative  to  the  matter  in  contro- 
versy. It  was  claimed,  on  tbe  part  of  the  de- 
fendant, that  he  was  corroborated  by  otber  wit- 
ncBses  introduced  in  his  behalf,  and  by  all  tbe 
facts  and  circumstances  in  the  case. 

By  the  charge,  the  attention  of  the  jury  was 
diverted  from  the  question  of  fact,  and  directed 
simply  to  that  of  the  credibiU^of  the  wit- 
nesses. It  should  have  been  left  to  the  jury,  un- 
der all  the  circumstances  of  tbe  case,  to  find 
what  the  fact  was. 

A  jury  is  very  easily  misled  into  giving  too 
much  weight  to  the  number  of  witnesses  called 
by  a  party,  and  overlooking  tbe  circumstances 
of  the  case. 

This  court  is  "not  disposed  to  countenance 
an  attempt  to  divert  the  minds  of  the  jury 
from  facts  in  issue  to  the  honesty  of  the  parties 
or  their  witnesses,  however  closely  connected 
tbe  two  questions  maybe." 

Whit«  V.  Itetd,  15  Conn.  466. 
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Messrs.  F.  T.  Brown  and  W.  A.  Briaeoc. 

forplaintiff,  appellee: 

"nie  allegation  of  the  place  where  an  assault 
and  battery  is  committed  is  entirely  imma- 
terial. 

The  place  need  not  be  alleged,  and,  if  alleged, 
tbe  plaintiff  may  prove  the  fact  to  have  been 
done  at  any  otber  place. 

Place  is  only  material  when  alleged  bj  tb» 
defendant  In  connection  with  some  justfflcaiiai 
of  the  assault,  tbe  justification  bavragnofoas- 
dation  except  at  the  place  alleged. 

1  Swift,  Dig.  640:  1  GrecoL  Ev.  »d  ed.  g  61: 
Mellor  V.  Walfyr,  2  Saund.  SO,  note. 

Defendant  must  make  the  allegation  and 
same  the  burden  of  proving  it.  In  order  to 
justiQr,  be  must  admit  the  assault,  or  some  put 
of  it  In  fbe  case  at  bar  defendant  pleaded  t 
general  denial  without  setting  up  any  matter  in 
justification;  tl^it  is,  he  chose  to  deny  tbe  as- 
sault altogether,  instead  of  admitting  it,orBome 
portion  of  it,  and  attempting  to  justify,  in 
such  a  situation,  what  difference  did  ft  makf 
where  the  assault  occurred? 

If,  in  paragraph  1  of  the  oomplaiot,  Uk 
words  "upon  the  land  of  the  plaintiff  knows 
as  tbe  Horse  farm"  were  omitted,  a  compktr 
statement  of  the  cause  of  action  would  remsin. 
Tbe  words  quoted  are  therefore  surplusage. 

1  Swift,  IMg.  771. 

Pardee.  Ji.  delivered  the  opinioti  (rf  tbe 

court: 

The  assault  charged,  alleged  in  the  cmnplafBt, 
is  as  follows:  "On  April  19. 1886,  tbe  dcftad- 
ant  assaulted  the  pl^ntlff  at  sam  NonriclL 
upon  land  of  the  phdntiff  known  as  the  llonr 
farm,  and  violently  seized  the  plaindff  arooiid 
tbe  body  and  threw  him  down  upon  the  ground 
and  stones  with  great  force,  and  fell  upon  him, 
and  struck  him  upon  the  face  and  body." 

Upon  the  trial,  tbe  plaintiff  off^ed  evi- 
dence to  prove  one  act  of  trespass  (mly,  asd 
that  it  was  committed  upon  his  own  land,  near 
to  the  line  separating  that  from  the  land  of  dw 
defendant.  The  defendant  offered  evidence 
tending  to  prove  that  be  committed  no  act 
trespass;  that  the  plaintiff  trespassed  upon  iai 
land,  and  there  threatened  to  assault  himftbat 
he  ordered  him  to  depart;  that  tbe  plaintiff 
refused:  that  be  gently  removed  him;  that  is 
so  doing,  without  intention  to  injure  bim,  be 
accidentally  fell  with  the  plaintiff;  that  who- 
ever injury  the  latter  received  was  by  socb  ac- 
cidental fall;  and  that,  if  he  assaulted  the  plaiD- 
tiff  at  all,  il  was  on  his,  the  defendant's  land. 

In  argument,  the  defendant  claimed  that  ibf 
allegation  of  place  in  the  complaint  is  material, 
and  must  be  proTCO  as  made.  Tbe  ooon 
charged  as  follows:  "  The  place  where  tbe  as- 
sault and  battery  were  committed  is  imntaleml. 
and  that  allegation  is  immaterial. — espedaQjr 
where,  as  in  this  case,  there  seems  to  ba^e 
been  a  dispute  between  the  parties  with  respect 
to  tiie  title  or  boundary  of  the  land  or  tbe 
of  the  plaintiff  to  be  on  it.  But,  aside  from 
these  con^derations,  the  general  prindide  U 
that  the  place  where  an  assault  and  hattei7  is 
committed  is  immaterial,  provided  it  ia  wiUiin 
the  jurisdiction  of  the  court;  and  that,  in  tbi» 
case,  is  conceded." 

To  Uiis  tbe  defendant  objects,  insisting  ti»t 
tbe  plaintiff  had  loci^^e  aupult  apon  bia 
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own  land;  that  this  allegation  of  place  ie  ma- 
terial; that  the  proof  mustcorrespond;  and  that 
a  trespass  by  the  defendant  apon  his  own  land 
is  entirely  <uffeTent  from  one  npop  the  land  of 
tbephiintiff. 

Tae  objection  Is  not  well  taken.  An  action 
fw  (mpass  to  the  person  goes  with  the  person 
iDjored,  and  may  oe  brought  wherever  he  can 
oUalo  jnriBdiction  over  the  defendant  or  bis 
property.  Place  is  not  of  the  essence  of  such 
anaction;  indeed, itist^uiteiiDniaterlal.  When 
one  act  only  is  complained  of,  and  a  location  is 
^ven  to  it.  the  plaintiff  may  himself  safely 
prove  that  it  was  committed  at  another.  This, 
mkm  the  defmdant  pleads  and  offers  evidence 
lendias;  to  prove  that  his  act  is  justifiable  be- 
cause of  the  place  where  committed.  Such  evi- 
iexKx  the  plaintiff  must  overcome,  either  as  to 
place  or  justiflcatiOD.  The  office  of  this  com- 
plaint was  to  fore'v^ram  the  defendant  as  to  the 
disrge,  in  order  that  be  might  prepare  his  de- 
fense. If,  in  the  matter  of  localltr,  it  were  to 
mcb  a  d^ree  misleading  as  that  the  proof  was 
I  surprise  to  him,  he  could  have  found  protec- 
ti(»  ID  a  postponement  of  trial  by  the  court, 
and  opportui)i|hr  to  prepare  anew. 

The  plaintiff  charged,  and  claimed  to  have 
prored.  that  the  defendant  assaulted  bim  at  a 
particular  place.  Without  plea  of  justification, 
apon  a  simple  denial  of  the  truth  of  tlie  charge, 
the  latter  introduced  evidence  tending  to  prove 
dist  if  he  committed  any  assault  it  was  at  an- 
otherplace.  If  the  jury  believed  that  in  doing 
Ibis  be  proved  an  unjustifiable  assault  at  the 
latter  pUce,  this  proof  enures  to  the  benefit  of 
the  plaintiff  as  effectively  as  if  he  bad  liimaelf 
90  ciiarged  and  proven.  The  law  regards  the 
resalling  truth:  It  does  not  concern  itself  as  to 
tbe  party  introdudog  the  evidence. 

There  were  only  two  eyewitnesses  to  what 
occurred  between  the  parties;  these  confirmed 
the  truth  of  the  allegations  of  the  complaint. 
The  defendant  claimed  that  the  testimony  of 
others,  not  eyewitnesses,  and  proven  circum- 
itances,  corroborated  him. 

The  court  charged  the  jury  upon  this  point 
«  follows:  -Tbe  plaintiff  and  Mr.  and  Mrs. 
Wheeler  testify  to  one  slate  of  facts,  and  the 
defendantto'anotlier,entirelydiflereol.  Ifthese 
persons  are  all  equally  credible,  the  plaintiff  has 
shown,  by  a  fair  preponderance  of  proof,  that 
he  was  assaulted  as  claimed  by  him  in  the  com- 
ptinL  That  is  the  question  for  you  to  weigh 
sad  determine, -~the  credit  to  be  given  to  each 
of  tbe  witnesses.  If  you  find  the  plaintiff's  tes- 
Hmony,  with  the  corroboration  of  Mr.  and 
Mrs. Wheeler,  outweiglis  the  substantially  un- 
corroborated testimony  of  the  defendant,  your 
verdict  should  be  for  the  plaintiff." 

In  this  tbe  defendant  insists  there  is  error, 
for  tbe  reason  that  the  attention  of  tbe  jury 
Was  thereby  diverted  from  thequestion  of  fact, 
sod  directed  simply  to  that  of  tbe  credibility 
of  tbe  witnesses.  It  should,  he  claims,  have 
lieen  "  left  to  the  jury,  under  all  the  circum- 
stances of  the  cose,  to  find  what  the  fact  was." 

Precisely  this  is  the  effect  of  tbe  quoted  por- 
tion of  the  charge.  The  instruction  is  that,  if 
four  witnesses  had  equal  opportunity  for  seeing, 
equal  accuracy  hi  observation  and  memory, 
equal  capacity  and  desire  to  tell  the  truth,  the 
t^timoay  oi  three  must  outweigh  that  of 
one:  Ch  course  it  Is  best,  as  -a  rule,  that  judi- 
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cial  comment  to  the  jury  upon  testimony 
should  concern  quality  rather  than  quantity. 
But  in  the  case  suppoaed  it  is  permissible,  in 
the  exercise  of  judicial  discretion,  to  call  the 
attention  of  jurors  to  quantity.  If,  upon  see- 
ing, hearing,  and  wdghlng  tbe  witnesses,  it 
shmild  80  happen  that  the  jurors  believe  that  in 
all  of  the  named  qualities  each  witness  is  equal 
to  each  of  tbe  others,  they  must  accept  the 
agreeing  testimony  of  three  rather  than  the  con- 
trary testimony  of  one. 

This  rule  controls  the  decisions  of  men  in  de- 
termining questions  of  fact  for  their  own  pur- 
poses; no  contrary  rule  can  be  laid  down  for  the 

guidance  of  a  jury.  Before  it  can  i^teraie  upon 
le  mind  of  a  juror,  he  must  of  necessity,  un- 
der the  instruction  of  the  court,  try  ea<A  wit- 
ness as  in  a  crucible,  and  determine  precisely 
what  portion  of  his  testimony  is  truth,  to  what 
degree  he  is  credible,  and  must  compare  each 
with  every  other.  This  done,  the  juror  bas  dis- 
charged his  whole  duty. 

Ndtber  was  It  error  on  tbe  iMrt  of  tbe  court 
to  speak  of  the  testimony  of  tbe  defendant  as 
being  substantially  uncorroborated;  it  was  ju- 
dicial comment  upon  the  legal  effect  of  it. 

No  one  of  the  aaHgned  errors furniakea  a  rea- 
son for  a  new  trial,  and  it  is  ther^ore  denied. 

In  this  opinion  tbe  other  judges  concurred, 
except  Park,  Ch.  J.,  and  Carpenter,  V., 

who  were  of  opinion  that  the  court  below  erred 
in  its  instructions  to  tbe  jury  with  regard  to  the 
preponderance  of  the  testimony  of  the  three 
witnesses  for  tbe  plaintiff  over  the  single  wit- 
ness for  the  defendant,  regarding  this  as  wholly 
a  matter  for  tbe  judgment  of  the  jury. 


James  F.  R.  O'NEIL'S  APPEAL  from  Pro- 
bate. 

1.  Tfaecood  fkith  attending  a  panient 
made  by  an  adminlatratriz  under  an 
order  of  ooart  afterward*  reversed 
is  not  Biaiplx  abelief  on  the  part  of  the 
administratrix  that  such  order  will 
protect  her;  and  where  the  adminis- 
tratrix obtained  orders  aseertaln- 
ing  the  heirs  and  distribntees  of  the 
estate,  omitting  the  appellant  as  a 
distributee,  knowing  that  tbe  ^pel- 
lant  was  Uvlasf  aadwas  eatitlea  to  a 
share,  by  intentionally  eonoeallns 
such  knowledge  f^om  tbe  probate 
coart,  the  actual  bad  faith  and  fraud 
are  inconsistent  with  the  existence  of 
the  ipood  faith  eesraitlal  to  tbe  stata- 
tory  protecticm. 

'a.  Without  considering  whether  it  was  dis- 
cretionary with  the  probate  court,  after 
the  reversal  of  sQcfa  orders,  to  deny  the 
application  of  the  appellant  to  ascertain 
the  heirs  and  distributees  of  the  estate, 
and  to  make  an  order  for  the  distribn- 
tion,  it  is  well  settled  that  the  dispo- 
sition of  discretionary  matters  of 
this  character  b^  the  probate  conrt  is 
subject  to  reTislon  \jy  the  appellate 
superior  conrt;  and,  if  it  is  a  discre- 
tionary matter,  the  final  exercise  of  disr 
cretion  resides  in  ttt^  fiepii^icK^^C 
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and  there  is  no  error  in  the  reverBaL  by 
that  court,  of  the  action  of  the  probate 
court. 

8.  ReTised  Probate  Laws,  Aetl886,glfl7» 
makes  it  the  duty  of  the  probate  coart. 
upon  the  application  of  the  heir,  to  as* 
eertain  the  beirs  and  dlatribntees  of 

.  an  estate,  and  to  make  an  order  for  the 
distribution  to  the  ascertained  heirs. 


(Fnirfleld  Filed  October  7, 1887 ) 

APPEAL  by  James  F.  R.  O'NeU  to  the  Supe- 
rior Court  of  Fairchild  County,  from  an 
order  and  decree  of  the  Probate  Court  for  the 
District  of  Brid^report,  accepting  the  di!>tribu- 
tion  of  the  estate  of  Patnek  Reynolds,  de- 
ceased, by  Rose  Reynolds,  the  administratrix. 
The  Superior  Court  reversed  said  order  and  de- 
cree, and  said  administratrix  now  appeals  to 
the  Supreme  Court  of  Errors.  Jv^tmt  of 
Superior  (hurt  affirmed. 
The  facta  appear  from  the  opinion. 
Mesxrx.  Canfleld  &  Davenport,  for  James 
F,  R.  O'Neil; 

It  is  the  duty  of  the  Probate  Court  to  ascer-. 
tain  the  heirs  and  distributees  of  every  intes- 
tate estate,  and,  in  case  such  estate  consists 
wholly  of  cash,  to  order  the  administrator  to 
pay  over  the  same  to  ibe  heirs,  taking  proper 
receipts  therefor. 

Rev.  Prob.  L.  Act  1885,  p.  514,  g  197. 
"  The  proper,  if  not  exclusive',  remedy  of 
any  heir  claiming  a  distributive  share,  is  to  cite 
the  administrator  to  settle  his  account,  and,  if 
there  be  a  surplus  appearing  on  such  account, 
to  apply  to  Oie  court  of  probate  to  make  a  de- 
cree of  distrlbutioD  according  to  law."' 
iMfing  V.  Sleineman,  1  Met. 
The  superior  court  ought  not  to  have  gone 
into  the  question  as  to  what  had  been  done 
with  the  money,  in  passing  on  the  question  as 
to  whether  an  order  of  payment  should  be 
made.  It  is  the  policy  of  our  law  to  have  all 
Buch  matters  disposed  of  in  the  probate  court 
m  a  regular  way,  and  to  appear  of  record  fai 
that  court. 
Potwin^a  App.  31  Conn.  382. 
The  investigation  by  the  superior  court, 
therefore,  of  the  questions  as  to  the  amount  of 
money  she  has  now  in  her  possessioa,  and  as  to 
what  she  had  done  with  the  amount  she  stands 
giargedwith  In  herfinalaccount.was  irrelevant. 
But,  having  gone  into  that  subject,  the  court 
found  that  those  irregular  orders— subsequent- 
ly appealed  from  and  annulled— were  obtained 
by  her  fraudulently.and  indisregard  of  herduty 
as  administratrix.  Her  acts  under  them  coo- 
stitute  no  protection  to  her  under  the  statute, 
and  she  stands  chargeable  with  the  money  paid 
out  by  her  as  much  as  if  there  had  never  been 
any  order  issued. 

Atoore.  v.  IMmea,  83  Conn.  561;  Sanford  v 
Thorp,  45  Coon.  241;  Hmrland  v.  Imaca,  16 
Conn.  122;  Warren  v.  Powera,  5  Cono.  888. 

In  legal  contemplation  she  has  the  money  on 
hand,  and  can  be  ordered  to  pay  it  over.  In 
the  event  of  a  noncompliance  her  bond  can  be 
put  in  suit. 
Jkawnport  v.  Sieitarda,  18  Conn.  810. 

Stoddard.  J.,  delivered  the  opinion  of  the 

court: 

The  appelhwt  Is  an  heir  at  law  of  Ritrick 
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Reynolds,  deceased,  whose  estate  is  in  settle- 
mentlotheBridgeportProbateDistricL  Oaia 
ing  as  such  heir  at  law,  he  asked  the  pntak 
court  to  ascertain  the  heirs  and  distribtaeo 
of  the  estate,'  and  to  make  an  order  for  thedln- 
tribution  of  the  estate  to  the  ascertained  heiis. 
In  the  orderly  administration  of  an  intestate 
estate,  this  is  the  right  of  the  heir  to  ask,  and 
the  duty  of  the  court  in  due  season  to  nukf. 
This  duty  is  commanded  by  the  eipreaa  w<mii 
of  the  statute.  8e«8.  Laws  1885,  g  197,  p  514. 
The  only  objection  that  is  made  to  such  an  or- 
der is  that,  upon  the  appHcatioB  of  Rosa  Re; 
nolds,  the  administratrix,  the  court  of  iHt>lwi«- 
has  heretofore  made  an  order  of  distnoutkm, 
and  that,  in  pursuance  of  such  order,  the  sd 
ministratrix  had  in  fact  paid  over  to  the  i^iec- 
tlve  persons  named  in  that  order  the  Bevenl 
sums  named  therein. 

The  probate  court  refused  the  appelhafs 
application.  The  ground  the  refusal  docs 
not  appear  in  the  record,  but  presumably  it  ww 
because  the  facts  found  by  toe  appellate  coun 
were  not  made  to  appear  m  the  probate  couit- 
The  order  of  distribution  made  at  the  iosluMe 
of  the  said  Rosa  Reynolds  was,  upon  the  appal 
of  this  aimellant.  reversed  and  set  aside.  And 
it  is  found  that  the  appellant  was  not  named  in 
the  first  order  of  distribution.  And  it  is  far- 
ther found  by  the  superior  court  that,  "at  the 
time  the  administralrix  applied  to  the  coun  of 
probate  for  the  passage  of  the  several  orders 
referred  to"  {that  is,  the  orders  preliminuy  k< 
and  including  the  first  order  of  distribution), 
"at  the  time  of  making  said  payments  punuui 
to  the  order,  and  at  alt  times  since  the  death  of 
the  intestate,  the  appellee"  (Rose  Reynoidsi 
"knew  that  the  appellant  was  in  existeoce.  tad 
was  an  heir  to  the  estate,  as  hereinbefwe  reci- 
ted, and  intentionally  concealed  and  witfabebl 
said  knowledge  from  the  court  of  probate;aDd 
that  the  several  orders  were  passed  in  conse- 
quence of  the  representatioiis  ckT  the  appd- 
lee,  and  in  accordance  with  such  represeoti- 
tions." 

Rosa  Reynolds  was  a  sister  of  the  deceased, 
and  an  beir  at  law,  and  was  named  asdistribu- 
tee  in  the  first  order.  Her  distributive  ahstr 
of  the  estate  was  of  course  enlarged  by  tht 
exclusion,  from  the  list  of  distributees,  of  the 
name  of  the  appellant,  also  a  lawful  beir.  SIk 
obtained  the  erders  that  so  resulted,  fcnoiriu 
that  the  appellant  was  living  and  was  entitled 
to  a  share,  by  intentionally  concealing  sacb 
knowledge  from  the  probate  court.  In  so  do- 
ing, she  violated  her  faith  and  duty  to  the 
pellant.  It  was  a  breach  of  trust,  and  the  or 
ders  were  obtained  through  the  active,  willful 
fraud  of  the  administratiix.  The  orders  wm 
so  fraudulently  obtained  for  the  manifef^t  pur- 
pose of  paying  over  to  herself  and  the  other 
named  distributees  the  share  of  the  estate  tbtf 
belonged  to  the  appellant.  And-now  her  learn- 
ed counsel  says  that,  having  consummated  her 
fraudulent  purpose,  the  acfministratrix  is  pro- 
tected, because,  he  says,  such  a  payment  u  a 
payment  made  in  gooti  faith.  In  order  to  makr 
the  ioaie  symmetiical,  be  also  defines  the  "tood 
faith'^to  be  the  existence  of  a  belief  tm  the  part 
of  the  administratrix  that  the  law  would  pro- 
tect her  if  she  in  fact  made  the  paymrait  under 
an  order  of  the  court 
We  think  that  the  tfobd.  foithlattendiiw  ■ 
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pivoieDt  made  by  an  administrator  under  an 
oroer  of  court,  which  order  is  afterwards  re- 
vened,  in  not  simply  a  belief  on  the  part  of  the 
■dniiiiitrator  that  such  payment  will  protect 
him;  and  that  in  the  present  case  thp  actual 
bad  faith  and  fraud  established  by  the  finding 
of  the  court  are  wholly  inconsistent  with  the  ex- 
isteoce  of  the  good  faith  essential  to  the  statu-  ■ 
tory  protection. 

It  is  also  said  that  the  action  of  the  probate 
court,  denying  the  application  of  the  appellant, 
wu  discretionary. 

Without  considering  whether  it  was  so  dis- 
aetionaty  with  the  probate  court,  it  is  the  set-  i 
tied  law  in  this  jurisdiction  that  the  disposition  I 
of  discretionaiy  matters  of  this  character  by  I 
tlie  probate  court  is  subject  to  revision  by  the  i 
appellate  superior  court,  and,  if  it  is  a  discre- 
liimry  matter,  the  final  exercise  of  discretion 
retideB  in  the  supuior  court.  Weitne'sApp. 
39  Conii.m 

Then  is  RO  error  in  the  judgment  appealed 
Jnm. 

In  this  opinion  the  other  Judges  concurred. 


Heniy  A.  LAMBERT 

r. 

HeniT  8.  SANFOSD. 

1.  A.  eompl&int  ailing  that  plaintifT 
made  planB  for  certain  nooses,  and  pro- 
cured bids  for  the  Banie,  at  the  request 
of  defendant,  at  an  agreed  compensation 
of  21  per  cent  upon  the  estimated  cost  of 
the  bouses,  which  percentage  amounted 
to  #250, — Ifeld,TMt  denorrable  because 
it  omitted  to  aver  any  previous  request 
by  defendant  to  make  the  plans  or  pro- 
cure the  bids;  by  whom  or  how  or  wnen 
the  cost  of  the  houses  was  to  be  esti- 
mated: what  such  estimated  cost  was; 
when  defendant  was  to  pay  plaintiff; 
that  any  estimated  cost- was  ever  made 
by  anyone;  or  that  any  demand  was  ever 
made  of  defendant  for  2\  percent  of  any 
estimate  of  cost. 

2.  The  case  havinfc  proceeded  to  a  hMtrlni^ 
im  Atummgem,  upon  defendant's  default, 
—Held,  that,  as  the  action  was  upon  an 
express  contract  set  forth  in  the  com- 
plaint, it  was  not  open  to  defendant 
to  show  that  the  contract  stated  in  the 
oomplaint  had  noTer  been  made,  and 
that  an  entirely  different  contract  ex- 
isted between  the  parties. 

3.  On  the  hearing  In  damans,  plaintiff 
offered  in  evidence  certain  estimates 
and  bids  made  by  bnilders,  which 
plaintifT  had  obtarnra  for  defendant  in 
porsnaneeof  the  contract  between  them. 
This  evidence  was  objected  to  by  de- 
fendant on  the  grounds  (1)  that  defend- 
ant had  not  accepted  the  bidF,  and  (2) 
that  the  '^entimate^  referred  to  in  the 
contract  must  be  an  estimate  agreed 
open  by  both  plaintiff  and  defendant. 
ueld,  that  neither  objection  was  well 
taken. 

(Fblrfleld  FUed  January,  1888.) 

APPEAL     defendant  from  a  judgment  of 
the  Court  of  Common  Pleaa  of  Fairfield 

IGOHN. 


County  In  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  upon 
a  contract.   2fev>  trial  dented. 

The  substance  of  the  complaint  is  set  forth 
in  the  Ofdnion. 

Defendant  demurred  to  the  complaint  upon 
the  following  grounito: 

1 .  It  docs  not  aver  any  previous  request  by 
the  defendant  to  the  plaintiff  to  make  such 
claimed  sketahes,  plans,  elevations,  and  specifi- 
cations for  said  three  dwelling-bouses,  nor  that 
the  plaintiff,  previously  to  the  procuring  of 
said  alleged  bids  for  the  same,  requested  the 
plaintiff  so  to  do. 

2.  It  does  not  aver  by  whom,  or  how,  the 
cost  of  said  dwellings  was  to  be  estimated, 

3.  It  does  not  aver  when  the  cost  of  said 
dwelling  was  to  be  estimated. 

4.  It  does  not  aver  how  much  the  estimated 
cost  of  said  dwellings  was. 

5.  It  does  not  aver  when  the  defendant  was 
to  pay  the  plaintiff, 

6.  It  does  not  allege  that  any  estimated  cost 
of  said  three  dwelling-houses  was  ever  made 
by  any  person  or  persons  whatsoever. 

7.  It  does  not  aver  that  any  demand  was 
ever  made  of  the  defendant  of  '2^  per  cent  of 
any  estimate  of  the  cost  of  said  three  dwelHng- 

llOUTCS. 

The  demurrer  was  overruled,  and  defendant 
answered  and  was  subsequently  defaulted,  and 
damages  were  assessed  a^nst  him ;  whereupon 

he  appealed. 

Mee»rs.  0.  S.  Canfleld  and  H.  8.  Saa- 
ford,  for  defendant,  appellant: 

According  to  this  complaint,  defendant  was 
to  obtain  nothing  for  himself,  as  his  own  or  for 
his  own  use,  in  any  way  or  to  any  extent. 
There  is''  no  allegation  that  anything  ever  was 
I  delivered  to  or  received  by  defendant.  Plain- 
tiff knew  that  he  never  bad  dehvered  anything 
I  to  the  defendant, 
;     niint  V.  Bale.  8  Dyer,  272. 

Aesump-sit  will  not  lie  except  upon  a  previous 
I  request  either  express  or  implied  by  It^*- 

Srevious  request  is  alleged  in  this  complaint. 
\or  can  any  lie  impliecTby  law,  because  there 
'  is  no  averment  that  there  was  any  delivery  to 
or  acceptance  by  the  defendant  of  any  of  the 
sketches,  plans,  specifl  cations,  or  bids,  or  work. 
:     Bliss,  Code,  PI.      268.  376. 

Where  a  consideration  is  not  implied,  it  is  the 
very  gist  of  an  action  founded  on  conlracl,  and 
'  must  be  averred.   The  complaint  should  dls- 
I  close  the  facts  from  which  it  must  appear  that 
I  there  was  a  legal  coosideration  to  support  the 
argument  relied  on.    Thus,  if  an  executory 
apreeraent  between  the  parties  is  the  considera- 
I  tion  of  a  contract  forming  the  basis  of  an  ac- 
'  tion  between  them ,  it  must  be  pleaded,  and  per- 
'  formance  averred. 

Boone,  Code  PI.  §  19. 
>    Under  any  system  of  pleading,  the  complaint 
.  ought  to  announce  to  defendant,  with  fair  and 
reasonable  certainty,  the  material  ground  of 
'  the  suit. 

\  It  is  not  alleged  when  the  defendant  was  to 
pay  the  plaintiff.  Until  the  debt  is  due,  no 
I  right  of  action  arises.  Since  there  is  no  aver- 
'  ment  that  any  debt  was  due,  the  complaint 
i  must  be  demorrable,  for  It  falls  to  show  that 
any  right  of  action  had  arisen. 
'    "Dale  V.  Dean,  16Conn.^'^|  boode^ 
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8  26.  185;  1  Swift.  Dig.  713  (top);  Matt  v. 
^nington  8a9.  Bank,yi  Conn.  47iB;  Boone, 
Code,  PI.  8  18. 

Whenever  damages  are  unliauidated,  defend- 
ant bj  a  default  admits  nothing  more  than 
nominal  damages. 

Batekelder  v.  Bart/wlometc,  44  Conn.  510. 

In  Seddon  v.  Ihctop,  6  T.  R.  607,  cited  and 
approved  in  IHekinaon  v.  Uaj/ea,  31  CoDn.  488, 
it  IS  declared  that  a  default  in  assumpsit  leaves 
open  every  allegation  except  the  essential  one 
that  some  debt  due. 

1  Swift,  Dig.  Dutton's  Rev.  818. 

Judgment  by  default  Is  interlocutory  in  as- 
sumpsit, where  the  subject  of  the  action  is 
damages. 

2  Apchb.  Pr.  734-743: 1  Tidd,  Pr.  1st  Am.  ed. 
508;  Sheneood  V.  Baight,  36  Conn.  486;  Caf^ 
V.  Day,  86  Conn.  156. 

A  default  or  a  demurrer  dv^mled  admits  a 
cause  of  action.  But  in  an  action  sounding  in 
damages,  where  the  damages  are  not  proved, 
merely  nominal  damages  will  be  awarded. 

Batehflder  v.  BartholomeiF,  iACann.  501;  Web 
V.  Web,  16  Vt.  630. 

Mr.  John  H.  Whiting,  for  plaintiff,  ap- 
pellee. 

■  StoddiLrdt  (/*.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  complaint  states  that  be  made 
plans  and  specifications  for  three  houses,  and 
procured  bids  for  the  same,  at  the  request  and 
by  the  direction  of  the  defendant,  at  an  agreed 
compensation  of  3i  per  cent  upon  the  esti- 
mated cost  of  the  buildings.  The  plaintiff  tfam 
alleges  that  that  percentage  amounts  to  $260. 

Tnis  complaint  sets  out  a  specif  contract,  en- 
tered into  at  the  request  of  the  defendant,  and 
performed  by  the  plaintiff. 

Under  our  present  practice,  which  is  free 
from  technicalities,  it  is  not  defective  by  reason 
of  the  omissionB  stated  in  tlie  demurrer. 

After  the  demurrer  was  overruled,  it  appears 
that  the  defendant  answered  over,  alleging  by 
way  of  defense  that  a  contract  had  been  en- 
tered into  by  the  plaintiff  and  defendant  ma- 
teriaUy  different  from  that  alleged  in  tbe  com- 
plaint Subsequently  the  defendant  permitted 
a  judgment  by  default  to  go  against  him,  and 
moved  for  a  bearing  in  damages.  Upon  such 
bearinE  in  damages  tiie  defen^t,  for  the  pur- 
pose ofreducing  the  damages,  offered  evidence 
to  i>rove  that  the  contract  stated  in  the  com- 
plaint had  never  been  made,  but  that  an  en- 
tirely different  contract  existed  between  the 
parties.  The  court  excluded  this  evidence,  and 
this  ruling  is  assigned  for  error. 

"It  is  generally  held  that,  on  tbe  assessment 
of  damages  after  a  default,  or  on  an  equiva- 
lent state  of  the  record,  evidence  denying  the 
cause  of  action,  or  tending  to  show  that  no 
right  of  action  exists;  is  inadmissible  in  miti- 
gation of  damages.  •  *  *  When  an  action  is 
brought  on  a  contract  set  out  in  the  declaration, 
and  there  is  a  default  on  the  assessment  of 
damages,  no  evidence  which  goes  to  deny  tbe 
existence  of  the  contrhct,  or  tends  to  avoid  it, 
is  competent ;  thedefault  admits  it  as  set  forth, 
and  concludes  the  defendant  from  denring  it." 

1  Suth.  Dam.  777. 

In  this  State,  in  some  actions  of  tort,  notably 
in  actions  In  which  negligence  is  of  the  gist  ot 
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'  the  action,  evidence  in  mitig^on  of  damagn. 
I  which  evidence  also  tends  to  show  tbe  noMx- 
j  istence  of  some  material  element  of  tiie  cuue 
'  of  action,  is  permitted.  But  tbis  rule  ba« 
I  never  been  extended  to  actions  upon  eipre« 

contracts  set  forth  in  the  complaint,  and  we  d" 
'  not  think  it  applicable  to  tbe  case  at  bar. 

Upon  the  construction  of  the  contracts  state] 
'  in  the  complaint  which  is  most  favontde 
I  to  the  defendant,  the  only  question  left 
i  after  the  default  was  the  'estimated  costttf  ibe 

buildings.   This  estimated  coat  we  uodetatand, 

in  this  case,  to  mean  tbe  reasonable  cost  of 

buildings  erected  in  accordance  with  the  {riaos 
'  and  spMiflcations  referred  to,  and  not  Der» 

sarily  the  amoimt  of  some  actual  estimate 
'  made  by  a  builder,  nor  an  estimate  afC'*'^ 
'  upon  by  the  parties,  nor  yet  an  estimate  or  bid 
I  accepted  by  the  defendant.  The  court  hdo* 
'  heard  evidence  as  to  such  estimated  cost  <rf 

buildings  to  be  erected  in  acoordaoce  with  tbe 
:  plans  and  specifications,  and  upon  tbis  isoe  tbe 

defendant  was  fully  heard. 

We  need  not  consider  whether  tbe  coDlrart, 
\  if  the  plaintiff  had  insisted  on  such  constriK^ 

tion,  should  not  have  lieen  construed  ss  fix- 

■  ingt  by  agreement  of  the  parties,  such  estimued 
;  value;  for  such  sum  would  be  larger  than  Ibr 
i  sum  fixed  by  the  eourt;  and  as  all  parties  opoo 

the  trial  proceeded  upon  the  construction  moat 
I  favorable  to  the  defendant,  there  is  nothing 
'  this  particular  of  whtch  the  defendant  cm 
;  complain. 

Certain  estimatesandbidsmade  by  bnilden. 
I  which  tbe  plaintiffhad  obtained  for  the  defend- 

■  ant  in  pursuance  of  the  contract,  were  offemi 
j  in  evidence,  and  were  obfef^  to  on  the  sped- 
!  fic  grounds  (1)  that  tbe  defendant  had  not  ao 
I  cepted  tbe  bids,  and  (2)  that  tbe  "estimate"  r«- 
!  ferred  to  in  tbe  contract  must  be  an  estinuu 
I  agreed  upon  by  both  plaintiff  and  defendant 

I  In  this  view  of^  tbe  contract  tbe  defendant  was 
I  in  entv,  and  neither  objectimi  was  well  taken. 
I  We  need  not  consider  whether  the  bids 
[  not  have  been  properly  objected  to  on  otaer 
I  grounds;  for  tbe  defendant  on  this  appeal 
I  roust  be  confined  to  the  particular  qnesnoDS 
\  raised  and  decided  in  tJhe  court  below. 

There  m  no  error,  and  a  new  trial  it 
granted. 

In  this  opinion  the  otiier  Judges  ctmcamd. 


NATIONAL  SHOE  &  LEATHER  BAJIK^' 
APPEAL  from  Commiasftmeta. 

1.  No  question  for  review  by  the  supreme 
court  of  errors  is  presented  by  aa  Maisn* 
ment  of  error  to  tbe  effect  that  tbe 
trial  court  ought  not  to  have  foond  cer- 
tain propositions  of  fact  as  it  did.  Some 
intervening  error  of  law  must  be  shown, 
which  led  to  an  erroneous  result. 

2.  It  is  not  ultra  viron  for  a  aaaan&e- 
taringr  corporation  to  inveat  ia 
matorials  used  in  its  mannfactoiea,  !■ 
«xc«8s  of  its  immediate  aeeeasillea. 
when  the  price  of  saeh  materials  Is  low. 
with  a  view  to  benefit  by  a  rise  in  price- 
(So  held,  where  it  did  not  appear  that 
such  purchases  of  material  were  not 
made  for  nltimate(^]».for^aK  wapora- 
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tion,  or  were  made  merely  to  8^  again 
in  the  market.) 

9.  Where  a  bank  sought  to  enforce  a  claim 
a^aiast  **  Brows  A  Bros..'*  an  insol- 
▼ant  msum&etnring  eorporatioitt  for 
Monay  loaned  vpoa  certain  acta* 
made  by  one  Win.  H.  Brown,  aiyned 
"Win.  H.  Brown,"  and  Indorsed  "Wm. 
H.  Brown,  Agents"— Held,  that 
denc«  that  an  account  for  the  financial 
branch  of  theoorporatlon's business  man- 
aged by  Wm.  H.  Brown  had  stood  in 
the  name  of  "Wm.  H.  Brown,  Agent," 
in  another  bank,  for  some  years  before 
it  was  transferred  to  the  bank  now  seek- 
ing to  enforce  its  daim  against  the  cor- 
poration, was  admissible  to  complete 
the  continuous  history  of  Wm.  H. 
Brown's  financial  transactions  for  the 
corporation,  and  to  show  knowledge  of 
hia  doings  on  the  part  of  the  directors 
of  the  corporation,  m  connection  with 
the  question  of  his  being  a  iraneral 
a^nt  for  the  corporation  in  its  financial 
transactions. 

iNev  Haven— Filed  January  27, 1888.) 

APPEAL  by  the  NaUooal  Shoe  &  Leather 
Bank  to  tbe  Superior  Court  from  a  deci- 
aioD  of  commissioDcrs  In  iosolveocy.  Tbe  de- 
ciflion  appealed  fiom  having  been  reversed  by 
the  Superior  Court,  the  trustees  of  the  insol- 
vent estate  appealed  to  tbe  Supreme  Court  of 
Error.  AJhyifd. 

In  tbe  spring  of  1884  the  affairs  of  a  corpo- 
ntioD  doing  business  under  tbe  title  of  Brown 
&  Bros,  at  Waterbury,  Conn. ,  became  involved, 
ud  said  corporation  embarrassed.  At  this 
time  the  National  Shoe  &  Leather  Bank  of 
I^ew  York  held  claims  against  the  corporatioo 
as  follows:  Notes  to  the  amount  of  about 
$17,300,  signed  "Brown  &  Bros."  by  Wm.  H. 
ilrown,  Piindent;  and  three  notes,  for  $15,000, 
$3,400,  and  $13,500,  respectively,  ^gned  by 
Wm.  H.  Brown,  and  bidorsed  "Wm.  H. 
Brown,  Agent."  The  latter  were  secured  by  a 
pledge  of  stock  of  the  corporation  owned  by 
•Vm. -H.  Brown,  Attempts  were  made  to  as- 
certain the  whole  amount  of  indebtedness  of 
■he  corporation,  and,  after  a  supposed  liEt  of 
all  such  indebtaineas  had  been  obtained,  nego- 
tiatioDs  were  opened  with  Franklin  Farrel,  to 
induce  bim  to  come  into  the  management  of 
tbe  coiporation,  and  guarantee  or  provide  for 
tile  payment  of  its  indebtedness.  In  this  list  the 
tn,300  owed  to  tbe  bank  was  included,  but 
ihe  other  notes  were  not.  Such  progress 
Was  made  that  Mr.  Farrel  was  willing  to  enter 
into  some  arrangement  looking  to  that  end, 
and  he  then  tried  to  ascertain  himself  tbe 
aoaouDt  of  the  indebtedness  of  Brown  &  Bros. 
To  that  end  be  called  upon  the  Imnk,  and,  in 
conoecdoD  with  the  proposed  plan  of  indorsing 
the  outstanding  notes  and  providing  for  theob- 
ligatioDS  of  Brown  &  Bros.,  includiog  the  $17,- 
3O0  held  by  tbe  hank,  ask^  the  bank  oSlcials 
U'iut  tbe  amount  of  the  bank's  claim  against 
Brown  &  Bros,  was,  and  was  told  by  said  bank 
OiUcers  that  it  was  $17,800,  and  composed  of 
llieootes  agned  "Brown  &  Bros."  No  know- 
ledge or  infonnation  in  relation  to  the  other 
notes  came  to  Farrel. 

1  GOHH, 


The  trial  judge  found  that,  with  the  under- 
standing and  belief  oa  tbe  [urt  of  Furel  that 
tbe  bank's  chum  was  limited  to  $17,800,  and 
upon  tbe  faith  that  his  InformBtlon  as  to  the 
indebtedness  of  and  amount  of  daims  against 
Brown  &  Bros,  was  accurate,  Farrel  was  in- 
duced to  and  did  enter  into  a  contract  by  which 
be  agreed  to  assume  or  provide  for  the  indebt- 
edness of  tbe  corporation,  and  to  advance 
enough  money  to  put  the  company  on  a  safe 
and  reliable  basis  for  tbe  continuance  of  its 
business  Tbe  bank  had  full  knowledge  that 
Farrel  was  entering  into  the  contract  wub  that 
belief  and  understanding  as  to  tbe  indebtedness 
of  Brown  &  Bros.,  and  especially,  in  reference 
to  its  own  claim,  that  such  claim  was  limited 
to  $17,800. 

Farrel  became  president,  and  assumed  tbe 
fxtntrol  and  management  of  the  corporation. 
About  tbe  montb  of  November,  1885,  an  at- 
tempt was  made  to  secure  %  renewal  of  what 
remained  unpaid  of  tbe  $17,800  held  by  tbe 
bank,  at  which  time  tbe  bank  officials  said  they 
had  no  objections  to  a  renewal  of  tbe  paper, 
but  that  tbe  three  other  notes  must  then  be 
taken  care  of.  Compliance  with  this  proposi- 
tion having  been  refused,  proceedings  in  bank- 
ruptcy  were  instituted  afwnst  tbe  corporation. 

The  bank's  claim  to  piore  the  amount  of  the 
three  notes  against  the  assets  of  tbe  corporation 
was  rejected  by  the  commissioners,  and  tbe 
bank  appealed  to  tbe  superior  court,  where  the 
decision  was  reversed;  whereupon  tbe  trustees 
of  the  estate  appealed  to  this  court,  claiming, 
intei-  alia,  that  these  notes  were  never  consid- 
ered as  a  debt  of  the  corporation. 

Further  facts  are  stated  in  the  opinion. 

Meurs.  S.  W.  Kellogff  and  C.  R.  laser- 
soU,  for  appellant: 

The  contract  of  the  corporation,  if  any,  must 
be  governed  by  tbe  law  of  New  York;  there 
the  notes  were  made  and  delivered,  and  there 
tbe  whole  contract  was  executed. 

Wdxter  V.  Howe  Maeh.  Cff.  8  New  Eng.  Rep. 
567.  54  Conn.  394;  Allen  v.  Bundle,  50  Conn. 
30,  28. 

Tbe  corporation  was  entitled  to  notice  of  non- 
payment of  these  notes,  whether  the  writing  on 
the  back  is  held  to  be  an  indorsement  or  a  gua- 
ranty. The  two  parties  to  the  notes  as  drawn 
were  Wm.  Henry  Brown,  the  maker,  and  the 
bank  as  payee.  Where  a  third  person,  not  a 
party  to  a  negotiable  note,  indorses  tbe  same 
In  the  manner  these  notes  were  indorsed,  that 
third  party  must  have  due  notice  of  nonpay- 
ment, to  entitle  the  holder  to  recover  agains* 
him. 

Soies  V.  Gilmon,  1  N.  T.  881 ;  JUoore  v.  (hvs$, 
19  N.  Y.  227. 

Brown's  general  agency  could  not  Und  tbe 
corporation  by  tbe  indorsement  of  these  notes, 
as  agent. 

Smith  V.  Chettdre,  18  Gray,  320;  Taber  v. 
Cannon,  8  Met.  458;  Paige  v.  Stone,  10  Mel. 
168. 

The  bank  was  bound  to  take  notice  of  the 
extent  of  Brown's  power  as  agent. 

Credit  Co.  v.  Uoite  Mach.  Co,  8  New  Eng. 
Bejp.  S61,  54  Conn.  867. 

CommiBsionersof  insolvent  estates  have  botli 
law  and  equi^  powers  in  allowing  or  reject- 
ing claims. 
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Danomn'g  App.  41  Conn.  569. 

Mcsfrs.  George  C.  Lay,  D.  F.  Hollister,  { 
and  John  S.  Bea<h,  for  appellee:  i 

The  omission  by  the  corporation  to  put  upon 
record  the  existence  of  an  agency,  the  actual  ] 
duration  of  which  had  exceedea  nine  years,  ; 
would  not  exempt  the  company  from  liability  j 
to  the  bank,  even  if  the  proceeds  of  these  par-  j 
tlcolar  loans  had  been,  as  between  the  a^nt  I 
and  the  principal,  misappropriated  by  Mr.  | 
Brown.  i 

2  Morawetz,  Corp.  ^  SERS-594,  'and  cases 
there  cited. 

But  the  agent  did  not  misappropriate  tbe|pro- 
ceeds  of  these  loans. 

"The  corporation  having  received  and  used 
the  money  raised  upon  its  credit  by  these  loans, 
we  hardly  think  the  compaay  is  In  a  oondidon 
to  claim  that  the  loans  are  vend  as  being  unau- 
thorized." 

ffopatm  V.  ^na  AxU  A8.Go.m  Conn.  600. 

Loomis,  J.,  delivered  the  opinion  of  the 

court: 

The  appellant  presented  to'  the  commission- 
era,  on  uie  assigned  estate  of  Brown  ft  Bros., 
an  Insolvent  corporatioD,  a  claim  ag^ffatiog 
the  sum  of  $30,900,  represented  originaLly  by 
three  notes, — one  dated  January  15,  1884,  for 
$2,400:  one  dated  March  16,  1884,  for  $13,600; 
and  one  dated  March  S7,1884,  for  $15,000,— 
all  signed  "Wm.  H.  Brown,"  and  payable  to 
H.  N.  Knapp,  cashier  of  the  appellant  bank, 
four  months  from  date,  and  all  mdoraed  "Wm. 
H.  Brown,  Agent,"  and  discounted  at  the  ap- 
pellant bank,  and  the  avails  appropriated  to 

Say  the  legitimate  debts  and  obligations  of 
irown  &  Bros.  The  commissioners  rejected 
the  claim,  and  the  bank  appealed  to  the  su- 
perior court,  where  the  claim  was  allowed  in 
full;  and  now  the  trustees  of  Brown  &.  Bros, 
bring  the  case  to  this  court  to  revise  the  rulings 
of  the  superior  court. 

At  the  outset  of  the  discussion  before  this 
court,  the  counsel  for  the>ppellee'made  a  vig- 
orous effort  to  restrict  the  iacjuiry  simplr  to  the 
'c|uestion  whether  Brown  &  Bros,  could  he  held 
liable  as  makers,  indorsers,  or  guarantors  of 
the  notes  in  question,  irrespective  of  tb^  fact 
that  they  received  the  proceeds;  and  many  of 
the  errors  assigned  hinge  upon  this  idea.  Had 
the  claim  been  so  restncted  in  Its  presentation 
and  prosecution,  there  would  be  obvious  dif- 
ficulties in  the  way  of  sustaining  the  judgment 
of  the  superior  court;  for  one  must  be  a  party 
to  a  note,  to  be  made  liable  as  maker  or  indors- 
er;  and  the  face  of  the  notes  in  question  does 
not  indicate  that  diey  had  any  relation  to  Brown 
ftBros.;  wA,  if  the  indorsement  of  Wm.  H 
Brown,  Agent,  could  be  regarded  as  the  In- 
kdorsemeut  of  Brown  &  Bros.,  it  would  still  be 
a  mere  contingent  liability,  without  any  foun- 
dation being  laid  to  make  that  liability  abso- 
lute. 

We  think,  however,  that  the  record  does  not ; 
BUBtain  the  claim  that  only  the  notes  themselves 
were  presented  and  constdered  before  the  com- ; 
missioners.  | 

The  form  of  the  presentation  of  the  claim  is  < 
not  explicitly  stated.  The'report  of  the  com-  j 
missioners  only  shows  the  gross  amount  pre- . 
seoted,  without  any  reference  to  any  notes. ' 
The  reasons  of  appeal  from  the  doings  of  com- 1 
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missioners,  after  referring  to  the  three  notes 

f>re8ented  to  the  commissIoimB  as  represeni- 
ng  the  claim  of  the  appellant,  amountiog  io 
the  aggregate  to  the  sum  of  $29,900,  give  ihis 
additional  reason, — "that  the  considenttiOD  of 
all  said  notes  was  money  loaned  to  the  appdlec. 
and  that  money  bo  loaned  was  used  by  the  ap- 
pellee in  conducting  its  business,  and  for  its 
benefit."  Now  it  is  obvious,  from  the  record, 
that  tills  last-mentioned  reason  was  one  of  the 
issues  of  fact  before  the  trial  court,  and  macb 
evidence  was  introduced  on  both  sides  beariac: 
on  this  point,  without  any  objection  on  the  ptrt 
of  the  appellee  based  on  the  restricted  nature 
of  the  claim  presented;  and  this  issue  as  to  the 
coDsideratiou  and  the  application  of  the  [hy>- 
ceeds  of  the  notes  was  distinctly  found  agsb«t 
the  appellee.  We  Uiink,  tiierffore,  tfieie  is  do 
foundation  for  this  objection;  and  what  we 
have  said  in  this  connection  is  a  sufficient  an- 
swer to  all  the  argumenta.  and  all  the  assigned 
errors,  which  assume  or  imply  that  the  cUifn 
of  the  appellant  was  based  solely  on  the  teeb- 
nical  liability  of  Brown  &  Bros,  as  makers,  io- 
dorsers,  or  guarantors  of  the  notes  referred  to. 

In  r^rd  to  most  of  .the  remaining  objec- 
tions, we  think  the  appellees  have  been  om- 
cluded  by  the  finding  of  facts. 

The  contention  in  the  couri  below  (as,  indeed, 
in  this  court)  centred  around  three  propon- 
tions  of  fact,  viz.:  That  Wm.  H.  Brown  w» 
the  financial  agent  of  Brown  &  Bros,  in  New 
York  at  the  time  these  loans  were  made  by  the 
bank;  that  under  his  general  ageu^  be  bad 
authority  to  bind  the  mown  Bros,  corpon- 
tion  by  making  accommodation  loans  on  its cied- 
it;  and  that  the  entire  proceeds  of  the  loans  in 
question  went  to  pay  the  debts  and  oblIgali«i5 
of  the  corporation. 

Now  a  reference  to  the  finding  will  abow 
that  every  one  of  these  propositions  Is  affimud 
in  the  most  direct  and  explicit  lang^uage. 

This  result  carries  the  case  upon  its  merits 
entirely  h^ond  our  province  for  review :  for  it 
will  not  suffice  to  assign  for  error  that  the  cmirt 
ought  not  to  have  so  found  the  propositioog  of 
fact  (which  it  will  be  seen  characterizes  seven! 
of  the  assignments).  Some  intervening  error 
of  law  must  be  shown,  which  led  to  an  cno- 
neouB  result.   Does  any  such  error  ajqiearf 

It  was  claimed  in  the  argument  (but  Is  not 
assigned  for  error,  and  therefore  it  does  not  re- 
quire notice)  that  the  avatis  of  these  notes  werr 
used  in  copper  speculations  by  Wm.  H.  Brown, 
and  therefore  his  acts,  though  for  the  benefll 
of  the  corporation,  were  ultra  viret. 

It  is  not  found  that  the  avails  of  the  notes  Id 
question  were  so  used,  hut  it  is  found  that,  "for 
many  yean  before  the  failure  of  said  tmrpom- 
tion,  said  Wm.  H.  Brown  had  been  in  the  haUl. 
in  connection  with  the  bunness  of  buying  sop- 
plies  for  immediate  use  at  Waterbury,  of 
taining  loans,  In  the  name  and  for  the  benefit  of 
said  corporation,  for  quantities  of  copper,  spfi- 
ter,  and  other  supi^ies,  in  excess  of  the  imme- 
diate oecesstties  of  the  corporation,  and  for 
the  purpose  of  obtaining  the  beneflt  of  any  rix 
in  the  price  thereof  that  mig^t  occur,  now, 
if  the  inference  was  legitimate  that  the  snib 
of  the  notes  in  question  were  included,  there  H 
nothing  ultra  vtret  in  the  act. 

The  corporation  waa  organized  for  the  man- 
ufacture of  copper  and  ^™^S994?f^  I*  "^^^ 
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be  a  BtiHnge  restrictioti  If  It  could  not  invest  in 

the  raw  material  it  must  use,  in  excess  of  its 
immediate  necessities;  or  that  it  could  not 
bay  largely  .when  the  material  was  low  in  price, 
nith  a  view  of  having  the  benefit  of  it  when  it 
should  rise.  There  is  nothing  in  the  finding 
that  intimates  that  the  purchases  of  the  copper 
woe  not  made  for  ultimate  use,  .or  that  they 
were  made  merely  to  sell  again  in  the  market. 

There  are  two  assignments  of  error  which 
relate  to  thie  ruliug  of  the  court  as  to  the  ad- 
minion  of  evidence.  The  first  is  stated  in  the 
finding  as  follows:  "Aeainst-tbe  objection 
and  exception  of  the  appellee,  Wm.  H.  Brown 
testified  that,  about  the  year  1872,  with  the 
knowledge  of 'the  officers  of  the  corporation, 
and  with  the  acquiescence  and  in  the  presence  of 
md  Pbilo  Brown,  Wm.  H,  Brown  opened  ac- 
counts with  the  Loan'i&  Indemnity  Co.,  a  bank- 
ing corporation  in  New  York  city,  as  follows: 
one  account  with  'Wm .  H.  Brown,  Agent;'  and 
theolher,  'Brown  &  Bros.Wm.  H.  Brown,  8ec- 
reiary,'  and  the  signatures  of  said  Pbilo  and 
Wm.  H.  were  then  left  at  said  tmnk.  The  rec- 
ords of  said  corporation  do  not  show  said 
Brown's  appointment  as  secretary  until  Jan- 
uary, 1874.  I  find  the  facts  as  above  testified 
to  by  said  Brown,  except  as  to  the  date  of  be- 
ginmngsaid  account." 

The  facts  above  testified  to  were  the  only 
ones  to  which  objection  was  made.  The  court 
proceeded,  without  objection,  to  hear  evidence, 
upon  which  It  was  further  found  that  "it  was 
confining  to  have  the  same  bank  account  for 
ibe  business  transactions  at  Waterbury  and 
New  York  city,  and  the  said  two  accounts 
were  opened  as  matter  of  convenience  in  trans- 
acting the  business  of  the  corporation. 

Theaccoont  of  Wm.  H.  Brown,  agent,  was 
the  one  used  in  the  conduct  of  the  New  York 
business,  and  the  account  Brown  &  Bros,  was 
used  in  connection  with  the  business  at  Water- 
biuy.  Said  Wm.  H.  Brown  bad  entire  and  ex- 
clusive control  over  the  account  or  Wm.  H. 
Brown,  agent.  The  Loan  &  Indemnity  Co. 
went  out  of  business  in  1875,  when  said  ac- 
counts were  transferred  to  the  said  National 
Shoe  &  Leather  Bank,  the  appellant  in  this 
case.  The  said  accounts  were  opened  in  said 
Natiwial  Shoe  &  Leather  Bank  in  tbe  same 
fonns  as  in  the  Loan  &  Indemnity  Co.  Said 
Philo  Brown  and  Wm.  H.  Brown  left  their 
signatures  at  said  bank,  and  the  signature  of 
said  Van  Dusen  was  sent  or  left  there.  Pbilo 
Brown  had  full  knowledge  of  this  transfer  of 
said  accounts  to  the  Shoe  &  Leather  Bank,  and 
said  accounts  were  so  kept  with  his  consent 
dwreafter." 

By  way  of  criticism,  it  may  not  be  amiss  to 
ray  that  the  error  as  assigned,  contrary  to  the 
record,  applies  the  objection  to  evidence  of 
other  connecting  facts  as  well  as  to  the  one 
first  moitioned.  It  also  makes  the  alleged  in- 
admissibility of  the  endence  depend  wholly  on 
the  fad  that  it  did  not  appear  that  the  appel- 
lant bad  knowledge  of  the  facts  so  provea, — a 
point  not  raised  at  the  trial;  if  it  had  twen,  the 
evidence  might  have  been  supplied. 

But  we  will  consider  the  objection  as  it 
stands.  In  the  first  place,  we  do  not  see  how 
tbe  evidence  could  have  prejudiced  the  ap- 
pellee; for,  if  it  were  stricken  out,  we  would 
hare  precisely  the  same  mode  and  course  of 
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dealing,  by  tbe  same  persMi.  and  for  the  same 
objects,  continued  for  nine  years,  with  the  ap- 
pellant bank.  But  the  evidence  was  admissible 
to  complete  tbe  continuous  history  of  Wm.  H. 
Brown's  financial  transactions  for  the  cor- 
poration in  New  York;  to  explain  the  origin 
and  mode  of  keeping  the  accounts  and  of  pro- 
curing loans  for  the  oeneflt  of  the  corporation; 
and  to  show  knowledge  of  his  doings  on  tbe 
part  of  the  directors. 

It  is  a  mistake  to  assume — as  is  done  in  the 
assignment  of  error  we  are  considering — that 
knowled^  on  the  part  of  the  appellant  was  a 

firerequisite  to  the  admissibility  of  the  evidence 
n  question.  Had  the  appellants'  claim  been 
based  solely  upon  an  appearauce  of  authority 
upon  which  It  relied,  where  the  circumstances 
would  estop  tbe  (^irporation.  knowledge  might 
be  essential. 

But  the  parties  were  at  issue  upon  a  question 
of  agency.  It  was  immaterial  whether  or  not 
tbe  bank  had  any  proof  that  Brown  was  agent 
of  this  corporation  when  it  furnished  the 
money.  It  will  suffice  if  it  first  discovers  and 
produces  it  on  the  trial  of  its  claim .  A  general 
agency  is  established  and  defined,  not  merely 
by  the  authority  which  the  ageut  actually  re- 
ceives from  his  principal,  but  by  that  which 
the  latter  allows  the  former  habitually  to  as- 
sume and  exercise. 

Now  this  evidence  that  Wm.  H.  Brown  was 
allowed  to  act  during  the  many  years  covered 
by  his  ttansactioos  with  the  appellant  hank 
and  its  immediate  predecessor,  witn  the  know- 
ledge and  acquiescence  of  the  directors  of 
Brown  &  Bros.,  tended  strongly  to  establish 
the  fact  found  by  tbe  court,  that  he  was  the 
general  and  exclusive  financial  agent  of  the 
corporation  in  New  York. 

The  remaining  claim  as  to  tbe  admission  of 
evidence  is  stated  as  follows  in  tbe  flndlDg: 

"The  appellee,  for  the  purpose  of  show^w  a 
reason  why  tbe  account  in  the  name  of  Wm. 
H.  Brown,  agent,  was  opened  in  that  form  at 
the  bank,  offered  evidence  that  Wm.  H.  Brown 
became  insolvent  about  tbe  year  1873  or  1874, 
and  was  thereafter  unable  to  bold  property  in 
his  own  name  until  his  fathoms  death  in  1880; 
which  the  court  excluded. 

We  think  this  would  have  raised  an  issue 
entirely  outside  the  merits  of  the  controversy. 
It  was  incumbent  upon  the  bank  to  show  that 
it  loaned  the  money  to  Brown  &  Bros. ,  and  not 
to  Wm.  H.  Brown  individually  or  as  agent  of 
anybody  else;  and  whether  he  was  a  bankrupt 
or  not  was  immaterial. 

We  do  not  think  the  remaining  objection, 
that  the  bank  by  Its  conduct  has  eetoppea  Itself 
from  making  and  enforcing  its  claim  against 
tbe  corporation,  has  any  niundatim  to  rest 
upon.  The  finding  showa  there  was  no  con- 
cealment, by  the  bank,  of  these  notes  from  the 
Brown  &  Bros,  corporation  or  its  officers. 

At  a  meeting  of  tbe  directors  on  the  5th  of 
May,  1884,  Wm.  H.  Brown  called  attention  to 
tbe  three  notes  in  question;  and  on  the  next 
day  Van  Dusen  and  Chatfleld  called  at  the  ap- 
pellant bank,  and  were  then  shown  the  three 
notes  in  question  and  the  manner  in  which 
they  were  signed. 

The  court  expressly  finds  that  "the  officer* 
and  directors  of  Brown  &  Bros,  had,  when  the 
contract  was  made  with  Parrell,  knowledge  ef 
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the  existence  of  the  notes  iu  question;  but 
failed  to  infonn  bim  of  their  existence,  but 
did  not  regard  them  as  obligations  of  said  cor- 

K ration.     Itwasnot,  then,  the  conduct  of  the 
nk  that  misled  the  directors,  hut  their  own 
erroneous  views  of  the  law. 

Whether  or  not  Fairell  has  any  grierance  as 
agatnat  the  appellant,  it  is  not  our  provinoe  to 
determine  in  the  present  case. 

There  wtzs  no  error  in  the  jndgmmt  com- 
plained of. 

In  this  opinion  the  other  Judges  concurred. 


Walter  H.  LEWIS  et  at. 
HARTFORD  SILK  MFG.  CO. 

A  manufacturing  eompany,  desiring  to 
obtain  advances  to  enable  it  to  engage 
in  the  manufacture  of  a  certain  line  of 
goods,  duly  executed  to  a  commission 
merchant,  to  whom  it  was  in  the  habit 
of  consiKninfT  its  goods  for  sale,  a  mort- 
on  itH  real  estate  to  Becnre  ad- 
vances  not  to  exceed  a  certain  sum 
at  any  one  time,  and  conditioned  that 
the  obligation  should  be  void  if  the 
company  should  deliver  to  the  cornmis- 
idon  uercbant  goods  whose  value  sfaoold 
equal  the  adTaoees  made  by  htm,  or 
should  save  him  harmless;  the  commis- 
sion merchant  made  advances  somewhat 
lo  excess  of  the  amount  secured  by  the 
mortgage;  tbereafterhe  arranged,  on  the 
request  of  the  general  financial  agent  of 
the  company,  to  make  additional  ad- 
vances, not  contemplated  by  the  mort- 
gage, oa  the  verbal  promise  of  such 
a«ent  that  such  additional  advances 
should  be  secured  by  the  mortgage  and 
by  the  consigned  goods.  The  avaiUof 
the  conaIg:ned  goods  were  less  than 
the  amount  secured  by  the  mortgage, 
and  the  commission  merchant,  with  the 
knowledf^  of  the  company,  applied 
such  avails  on  the  said  additional  ad- 
vances in  the  first  in8tano&  and,  the 
company  having  gone  Into  insolTency, 
brought  suit  to  foredose  the  mortgage. 
Held: 

J a)  That  the  mortgage  protected 
vances  made  by  tne  mortgagee  up 
to  the  amount  secured  thereby,  and 
was  not  confined  to  such  advances  as 
were  neoessary  to  enable  the  mcurtgagor 
to  commence  the  manufacture  of  the 
goods  referred  to. 

(h)  That  the  mortgagee,  by  virtue  of 
the  verbal  agreement  made  by  the 
general  financial  agent  of  the  mort* 
gagor  company  on  behalf  of  the  com- 
pany, could  repay  himself  for  the  said 
additional  advancea  firom  the  pro- 
ceeds of  the  consigned  goodst  before 
making  any  application  ofsuch  proceeds 
upon  the  mortgage  debt. 

(c)  That,  hence,  the  mortgagee  was 
entitled  to  recover  under  the  mort- 
gage the  balance  of  bis  said  advances 
to  the  mortgagor  company,  less  the 
proeaeds  of  the  said  eoa^gned 
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goods,  and  less  the  proceeds  of  certain 

stock  in  another  company  -which  had 
been  deposited  with  the  mortgagee  ab 
security  additional  to  the  mortgage. 

(Hartford  FUed  Jannarr.  1888J 

APPEAL  by  plaintifEs  and  by  deffcDdsBi 
trustee  in  liuolvency  of  defendant  corpo- 
ration, and  by  defendant  trustee  in  iaaolvency 
of  one  of  i(8  stockholders,  from  a  judgment  <^ 
the  Superior  Court  of  Hartford  Coun^  di»- 
missiog  a  petition  for  the  foreclosure  ctf  a 
mortgage.  Reteraed. 

The  facts  are  folly  stated  in  the  opinioD  of 
the  court. 

Mr.  Charles  E.  PerkiDs.  for  ptalnlifls: 
It  was  once  held  that  the  proceedings  of  di- 
rectors must  be  proved  by  their  rccordeid  votes, 
but  this  rule  has  long  since  been  changed, 

Sherman  v.  Fitch,  98  ULaas.  64;  MdUdge  y. 
Boston  Ii-on  Co.  5  Cusfa.  17C;  Mining  Co.  t. 
Anglo  Califomian  Bank,  104  U.  S.  195  (2«  L 
ed.  707):  MarUnv.  Webb.UOXJ.  S.  7.  U&SU 
ed.  49);  Union  Mfg.  Co.  v.  Pitkiu,  14  Conn.  174. 
187. 

The  principles  applicable  toappropriatioBof 
paymeDtsaredecisiveofthiscase.  Sendinggine- 
hams  that  they  may  be  sold,  and  their  proceeds 
applied  to  the  payment  of  debts,  is  tbe  saineai 
sending  money.  All  the  ginghams  sent  after 
June  9,  1885,  appear  to  have  been  sent  tor  the 
very  purpose  of  appUcation  upon  the  additional 
adrances.  Aa  soon  as  they  were  received  and 
sold  the  avtuls  were  at  once  so  applied,  and  no- 
tice thereof  sent  to  the  companv,  who  aflseoted 
to  it,  and  so  entered  them  on  their  own  books. 
This  made  a  valid  appropriation  at  the  time, 
which  cannot  now  be  attacked  by  the  assignee. 

Dulles  v.  De  Forest,  19  Conn.  204;  CAetter  v. 
W/ieelicriffht,  15  Conn.  567;  Stamford  Bank  v. 
Benedict,  15  Conn.  448;  3  Jones,  Hon.  u  31. 
§908. 

Thb  is  sufficient  evidence  of  rstificatioB. 
Eitber  the  directors  in  fact  knew  of  the  agree- 
ment and  the  entries  on  the  books  of  the  cmb- 
pany,  in  which  case  not  objecting  was  a  ratifi- 
cation ;  or  tbey  did  not  pay  anv  attention  to  the 
business  of  the  company,  and  left  it  to  be  door 
entirely  by  the  president  and  Bartholomew,  ia 
which  case  they  would  be  considered  as  baviof 
authority. 

1  Morawetz,  Corp.  p.  505,  §589;  3MoTaw^ 
Corp.  p.  601,  S  633,  p.  595,  S  629;  Angdl,  Corp. 
p.  818,  g  304;  Sherman  v.  Fitch,  98  Mttu.  St, 
64;  Seott  V.  Middletovin,  U.  *  W.  G.  R.  Cb.88 
N,  Y.  300;  Kntft  v.  Freenutn  Printing  *  A*. 
Amo.  87  N.  T.  638;  Martin  v.  Weib,  110  U.  & 
7,  15  (28  L.  ed.  49). 

Where  the  principal  receives  the  benefit  of 
an  agreement  without  inquiry  or  rejection,  be 
is  bound  by  the  wbolc  contract,  and  cannot  re- 
ject the  parts  beneficial  to  the  other  side. 

Krqft  V.  Freeman  Printing  A  Pub.  Am.  91 
N.  Y.  628;  Meanre  v.  Briggt.  58  Vt  88;  Jfw- 
dorff  v.  Wiekertham,  68  Pa.  87. 

After  a  corporation  has  enjoyed  the  benefii 
of  a  contract  or  other  arrangement  made  in 
good  faith  with  any  of  its  regular  agents,  h  h 
but  fair  that  every  reasonable  presumptioo 
should  be  made  in  order  to  hold  thetraaaactinn 
bindiog  upon  the  company. 

3  Morawetz,  Corp.  ^  6^,  p.  601;  MrnUn  t. 
WeiA,  110  U.  S.  7,  IS  mi.,  ed.  49L 
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It  18  found  that  it  was  agreed  between  Lewis 
Bros.  &  Co.  and  Plimkett  that,  if  they  would 
make  ndditional  advances,  they  should  be  cov- 
ered bj  the  niotlgage  in  the  same  manner  as 
the  $100,000.  Such  an  agreement  to  extend 
the  operataoD  of  a  mortgage  may  be  made  by 
parol,  and  is  binding  upon  the  |»rtiea. 

Meafa  App.  46  Coan.  417;  1  Jones,  Mort. 
p.  2T9,  I  876. 

The  assignee  succeeds  only  to  the  rights  of 
the  assienor,  and  is  affected  by  all  the  equities 
tgainst  Dim,  and  he  takes  the  property  subject 
to  all  equities. 

Burr.  Assign,  p.  567,  g  891;  P^mer  v.  Thay- 
er, 28  Conn.  337;  Quue  v.  Vhapin.  180  Mass. 
128;  Teaiman  T.  Havingt  Inat.  95  U.  S.  766  (24 
L  ed.  590);  Adamg  v.  CoUier.  132  U.  8.  882, 
391  (30  L.  ed.  1207). 

Section  8  of  the  contract  between  Lewis 
Bros.  &  Co.  and  Bartholomew  provided  that  if 
ibe  terms  of  said  mortgage  are  hereafter  modi- 
fied, such  modiflcations  are  to  be  considered  as 
bcOTporated  into  thb  agreement.  The  effect 
of  ihuproviBion  waa  to  make  the  agreement  of 
Flonkett  Und  Bartholomew,  If  it  boand  the 
company. 

Boe  V.  Jerome,  18  Conn.  168;  Taylor  v.  My, 
25  Conn.  258. 

Metan.  Henry  C.  Boblnson  and  Hy^delft 
Joslni.  for  Charles  M.  Joslyn,  trustee: 

As  D^ween  natural  persona,  or  between  cor- 
porations acting  regululy  throueh  the  proper 
■afKDta,  a  lien  of  a  mortgas^  may  be  practiodly 
extended  by  agreement  ot  the  jHuties,  without 
going  through  the  form  of  a  fresh  deed,  upon 
the  principle  that  where  advances  are  made 
larger  than  the  amount  covered  by  the  protec- 
tion of  the  mortgage,  upon  a  later  and  outside 
agreement  between  the  parties,  not  expressed 
in  mortgage-deed  form,  that  llie  lien  of  the 
mortgage  aball  cover  the  additional  advances, 
equity  will  not  allow  the  mortgagor  to  redeem 
the  mortgage  until  he  has  combed  with  the 
terms  of  the  collateral,  informal  undertaking. 

Scripture  v.  Johnmm,  9  Conn.  211;  Mead's 
App.  46  Conn.  417. 

But  this  rule  has  do  kind  of  Unding  force 
upon  the  land  itself,  nor  any  force  at  alfezcept 
against  the  mortgagor. 

In  Connecticut,  the  real  estate  of  a  corpora- 
IfoD,  in  the  absence  of  special  legislation,  can 
only  be  conveyed  in  mortgage  by  the  vote  of 
the  directors  of  the  corporation  at  a  meeting  of 
tbe  board  held  and  warned  for  that  purpose. 

See  St<ne  y.  Wye,  7  Conn.  210;  Browne. 
C«p,  ^  M. 

The  imtident  and  tbe  bookkeepra  bare  no 
possible  power  to  conveythe  land  of  a  corpo- 
ration in  Connecticut.  They  are  notits  agents 
for  that  purpose. 

See  Perry  y.  Simpmm  Waterprocf  Mfg.  Co.  87 
Coon.  534;  JaOcton  v.  Cam^pbOi,  6  Wend.  672; 
Jones,  Uort.  %  128.  See/^ocev  t.  Union  Wg. 
Ih.  42  Conn.  659. 

In  a  forum  where  registration  of  deeds  is  Im- 
portant, where  accuracy  of  description  in  the 
condition  of  a  mortgage  is  vitally  importaot, 
and  where  the  parties  are  held  to  the  exact 
limitations  of  their  contract  expressed  in  writ- 
ioK,  sealed  with  their  seals,  acknowledjred  to  be 
in  writing,  attested  by  disinterested  witnesses, 
and  recomed  in  public  records,  and  in  a  forum 
where  a  mortg^  deed  te  a  conveyance  of  a 
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fee, — any  outside  agreement,  varying  the  origi- 
nal mortgage  deed  and  not  wrapped  in  the  so- 
lemnities required  by  law  for  the  transfers  of 
land,  is  utterly  void  as  against  subsequent  in- 
cumbrancers, purchasers  for  value,  creditors, 
and  trustees  in  iDKAvency, 

See  Jones,  Mort.  564;  Pom.  Eo.  Jurlsp. 
1197;  StougkUm  v.  Pateo,  5  Conn.  448;  Petti- 
bone  T.  Grimotd,  4  Conn,  158;  Sftepard  v. 
Shepard,  6  Conn.  41 ;  North  v.  Bclden,  18  Conn. 
376:  Hart  v.  Chalks,  14  Conn.  79;  Aferriilsv. 
Swtftyie  Conn.  268;  Perry  v.  Simpson  Water- 
proof 3^g.  Co.  87  Coon.  684;  BramhaU  v. 
Flood,  41  Conn.  68;  learnt  v.  i^Trfer,  46  Coon. 
814;  /em  t.  litone,  61  Conn.  466;  A^m»  v. 
Adamt.  61  Conn.  644;  Wijushelt  v.  Coney,  64 
Conn.  27;  2  West  Rep.  827;  Townmidv.  Todd. 
91  U.  S.  452  (38  L.  ed.  418);  Joriyn  v.  Wyman. 
5  Allen,  62;  Upton  v.  South  Beading  Nat. 
Bank,  120  Mass.  158;  Gardner  v.  Emerson,  40 
111.  296;  Davis  t.  Jewtt,  8  Oreene  (Iowa),  226; 
Bamtt  V.  Hathaway,  9  Mich.  28;  Joht^m  v. 
Anderson,  80  Ark.  745;  Toungs  v.  Wilson,  24 
Barb.  610. 

Messrs.  Cmo.  Maltble,  A  Bryant,  for  E. 

A.  Freeman  and  Hartford  Silk  Mfg.  Co.,  de- 
fendants: 

In  the  absence  of  anything  In  the  act  of  incor- 

S»ration  bestowing  special  power  upon  the  pres- 
ent, be  has,  from  his  mere  official  station,  no 
more  control  over  the  oorporate  property  and 
funds  than  any  other  director.  The  affairs  of 
corporate  bodies  are  within  the  exclusive  con- 
trol of  their  boards  of  directors,  from  whom 
authority  to  dispose  of  their  assets  must  be  de- 
rived. 

Titut  V.  Cairo  tt  F.  R.  Co.  87  N.  J.  L.  98, 
-102.  Bee  also  Chicago  <£  N.  W.  R.  Co.  v.  James, 
22  Wis.  188;  Walworth  Co.  Bank  v.  Farmers 
Loan  <t  T.  Co.  14  Wis.  826;  PWry  v.  Simpton 
Waterproof  Co.  87  Conn.  684;  Sort  t.  Stone. 
80  Conn.  94. 

This  court,  in  Seeley  v.  North,  16  Conn.  97, 
said:  "A  ratiBcation  of  ao  uaauthorized  act  of 
an  agent,  without  full  knowledge  of  all  the  cir- 
cumstances connected  with  said  act,  cannot  be 
presumed,  and  will  not  bind  the  principal. 
And  each  knowledge  is  a  most  Important  qual- 
ification of  the  doctfine  of  ratification,  and  in- 
dispensable to  its  legal  as  well  as  equitable  ope- 
ration." 

It  is  the  object  of  this  law  to  prevent  fraud, 
and  give  security  and  stability  to  title,  It  re- 
sults, unquestionably,  that  the  conditions  of  a 
mortgage  deed  must  give  reasonable  notice  of 
tbe  mcumbrances  on  the  land  morbptged. 
And,  what  isnotof  less  importance,  tbe  hicnm- 
braiice  on  tbe  property  must  be  so  defined  as 
to  prevent  the  sulMtitution  of  everything  which 
a  fraudulent  grantor  may  devise  to  sbield  him- 
self from  the  demands  of  his  creditors. 

JPettibonev.  Griswold,  4  Conn.  IftS;  Stoughton 
T.  P^ueo,  6  Conn.  442:  Bhepard  v.  Sk^tm-d,  6 
Coon.  87;  Hubbard  v.  Savage,  8  Conn.  216; 
Booth  V.  Sarnum,  9  Conn.  286;  North  v.  Bel- 
den,  18  Conn.  878;  Hart  v.  Chalker,  14  Conn. 
77.  See  Sanford  v.  Wheeler,  18  Conn.  l«8; 
BramiiaU  v.  flood,  41  Conn.  68;  Ita  t.  8tom, 
51  Conn.  440. 

In  Shipman  v.  JStna  Ins.  Co.  29  Conn.  254, 
this  court  holds:  "Under  the  statute,  the  peti- 
tioner (a  trustee  for  an  insolvent  debbn^  is  trus-. 
tee  for  the  inscdvenf a  ered^fp^ed  ^^©CmC 
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atrument  by  which,  instead  of  by  attachment, 
the  insolvent's  property  is  secured  for  the  bene- 
fit of  creditors,  and  the  agent  of  the  creditors, 
as  well  as  of  the  law,  for  the  appropriatitni  of 
that  property  to  the  payment  of  uieir  debts. 
And  a  conveyance  which  is  deemed  fraudulent 
and  void  as  against  an  attaching  creditor  him- 
self, must  be  invalid  also  as  against  a  trustee 
who  stands  in  the  place  of  and  represents  such 
creditor." 

Pardee,  J. .  delivered  the  opinion  of  the 
court: 

This  is  a  suit  for  the  foreclosure  of  a  mort- 
gage. The  foreclosure  was  denied  by  the  court, 
and  the  plaintiffs  have  appealed.  Edward  A. 
Freeman,  who  is  a  trustee  of  the  Hartford 
Silk  Maniifacturing  Co.  in  insolvency,  also  ap- 
peals; as  does  also  Charles  M.  Joslyn,  trustee 
in  insolvency  of  the  estate  of  Qeorge  H.  Bar- 
tholomew,— both  tniBtees  having  been  made 
defendants. 

The  plaintiffs  are  a  firm  under  the  name  of 
Lewis  Brothers  &  Company. 

On  October  22, 1884,  the  Hartford  Silk  Manu- 
facturing Co.  executed  and  delivered  its  bond 
to  the  pbintiffs  for  the  payment  of  $100,000; 
also^  by  way  of  security  therefor,  a  mortgage 
of  real  estate  situated  in  Tariffville,  in  the  town 
of  Simslnuy.  The  condition  in  the  bond  and 
mor^ge  is  as  follows: — 

"  The  condition  of  this  obli^tion  is  such 
that,  whereas  the  said  Hartford  Silk  Manufac- 
turing Co.  is  the  manufacturer  of  certain  silk 
ami  cotton  goods  at  TariffviUe,  Connecticut, 
and  has  heretofore  sent,  and  expects  hereafter 
to  send,  its  manufactured  goods  to  said  Lewis 
Brothers  &  Co^  commission  merchants  In  said 
city  of  New  York,  for  sale,  the  said  Lewis 
Brothers  &  Co.  making  advances  from  time  to 
time  on  the  manufactured  goods  received  by 
then);  and  whereas  the  said  company  Is  about 
to  commeuce  the  manufacture  of  ginghams, 
and  it  is  understood  between  the  parties  here- 
to that  said  company  will  need  certain  accom- 
modations from  time  to  time,  for  a  longer  or 
shorter  period,  in  order  to  enable  it  to  prepare 
for  and  to  commence  the  manufacture  of  said 
giogbams,  and  before  it  will  be  possible  to  ob- 
tain sufficient  advances  on  the  ginghams  so 
manufactured,  and  said  Lewis  Brothers  &  Co. 
are  willing,  and  have  agreed,  to  give  such  ac- 
commodations to  atiA  company  from  time  to 
time  within  a  period  of  twenty-four  months 
from  the  date  hereof,  by  accepting  its  drafts 
drawn  upon  them,  provided  that  no  oneof  said 
drafts  shall  be  for  a  larger  sum  than  $5,000, 
and  the  aggregate  thereof  shall  never  exceed 
the  sum  01  $100,000  outstanding  at  any  one 
time, — not  Including,  however,  in  said  aggre- 
gate, any  advances  made  by  tbem  to  said  com- 
pany on  any  other  line  of  goods  in  the  posses- 
sion of  said  Lewis  Brothers  &  Co., — now,  if 
said  Hartford  Silk  Manufacturing  Co.  shall 
manufacture  and  deliver  into  the  hands  aod 
possession  of  said  Lewis  Brothers  &  Co. ,  for 
sale  by  them  on  commission,  sufficient  of  said 
ginghams,  the  value  whoeof  shall  be  equal  to 
the  aggregate  of  said  accommodation  so  given 
by  wd  Lewis  Brotbers  &  Co.  to  said  com^mny 
for  the  purpose  aforesaid,  aod,  in  default  there- 
to, shall  save  the  said  Lewis  Brothers  &  Co. 
banDlesB  from  the  payment  of  all  and  ereiy  of 
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said  drafts  so  drawn  upon  them  by  said  com- 
pany and  accepted  by  them  for  the  purpose 
aforesaid,  and  each  and  every  renewal  or  par- 
tial renewal  thereof,  then  this  obligatkm  is  to 
be  void,  otherwise  in  full  force  and  effect" 

The  bond  and  mortgage  were  duly  executed 
and  delivered  in  pursuance  of  a  vote  of  the  di- 
rectors of  the  Hartford  Silk  Manufacturing 
Co.,  and  recorded. 

Between  October  23, 1884,  and  June  80, 1885, 
the  company  drew  its  drafts  on  the  plaintiffs 
for  $106,000,  which  were  accepted  by  theplaia- 
tiffs,  and  renewed  from  time  to  time  till  tbe 
insolvency  of  tbe  company,  and  were  subse- 
quently paid  by  the  plaintiffs.  The  amount 
wasiotended  to  be  only$100,000,butby  mistake 
was  made  $106,000.  The  company  was  de- 
clared insolvent  in  September,  1886,  and  Ed- 
ward A.  Freeman  was  appointed  trustee  of  its 
estate. 

For  some  time  previous  to  the  execution  of 
tbe  bond  and  mortgage,  the  plaintiffs  had  been 
engaged  in  selling  silk  and  tapestry  soods  on 
commission  for  the  company,  and  making  ad- 
vances and  accepting  drafts  on  accoimt  of  tbe 
goods,  and  had  an  open  account  of  the  same 
with  tbe  company,  which  was  continued  as  a 
separate  account  until  its  insolvency.  Another 
and  distinct  account  was  opened  with  the  plain- 
tiffs for  the  drafts  accepted  under  the  bond  aaJ 
mortgage,  designated  "Lewis  Brothers  &Ca, 
Account  No.  2,"  in  which  all  the  drafts  were 
credited  to  tbe  plaintiffs. 

Soon  after  the  execution  of  the  bond  sod 
mortgage  tbe  company  commenced  to  manu- 
facture ginghams,  and  on  Januar^r  18, 1885.  be- 
gan to  forward  them  to  the  plaintiffs,  and  con- 
tinued to  send  them  from  time  to  time  until  ita 
insolvency.  The  net  cash  value  of  these  goods 
received  by  the  plaintiffs  prior  to  July  9,  1885, 
was  $13,000,  and  the  value  of  all  received  by 
them  was  $80,907.08.  The  company  kept  s 
separate  account  of  them  under  tbe  d^^natioD 
of  "Iiewis  Brothers  &  Co.,  Merchandise  Ac- 
count. No.  2." 

At  the  time  the  company  commenced  to  for- 
ward these  goods  to  the  plaintiff,  they  had  ac- 
cepted drafts  on  them  amoimting  to  $4tl,000. 

On  Decemb«!r  4,  1884,  Oeorge  M.  Bartholo- 
mew, a  stockholder  and  director  in  the  com- 
pany, executed  and  delivered  the  agreement 
"mentioned  in  tbe  answer  and  croaft^omplaint 
of  Charles  M.  Joslyn,  trustee  of  the  inaolvoit 
estate  of  Bartholomew.  The  stock  mentioned 
in  the  agreement  had  previously  been  delivend 
by  BartYiolomew  to  the  plaintiffs. 

On  or  about  July  a,  1885,  Thomas  P.  Plunk- 
ett,  the,  president  and  principal  business  and 
financial  manager  of  the  company,  requested 
the  plaintiffs  to  accept  other  drafts,  and  uerebf 
make  other  and  additional  advances  to  thecom- 
paoy  than  those  contemplated  and  secured  by  tbe 

•This  affreomont  was  as  follows: 

Wbereaa  Lewis  Brothers  A  Oo.,  of  New  York 
City,  hRve  agreed  to  give  their  acoeptances  of  drafts 
or  ailvances  to  the  Hartford  Silk  ManufacturiOK 
Co.  to  the  amount  of  SlttMlOO.  bs  set  forth  in  the 
mortgage  heretofore  made  bv  said  Hartford  Silk 
HaniifactariDff  Co.  to  Lewis  Brothers  *  Co.,  dated 
October  22, 1^  and  recorded  in  the  Land  KeoordF 
of  8tmsbur7,  Connecticut,  October  28, 1SB^,  in  Book 
S2,  at  pages29S-8U7,  to  which  mort^ve  referenoo  L« 
hereby  made,  and  the  same  is  miMlepart  of  tou 
agreement  aod  whereaa.maddltiotLto  said  mort- 
gage seourity,  George  M.  fflutfa^amMMS  horeto- 
DigitizedLy^VJl^SlV-    j  QosS 
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mortgage,  to  which  the  plaintiffs  agreed,  un- 
der a  verbal  promise  by  Plunkett  that  they 
tibould  be  secured  therefor  by  the  mortgage, 
and  the  ginghams  which  had  been,  and  tbere- 
ufter  should  be,  consisned  to  them,  and  also  by 
the  Flat  Top  Coal  Co.  a  stock  menUoned  in  the 
Bartholomew  agreemeDt.  Bartholomew  was 
present  with  Plunk^t  on  some  of  the  later  oc- 
casions when  additiooal  advances  were  applied 
for.  Tbe  arrangement  for  those  additional  ad- 
vances was  not  authorized  or  ratified  by  the 
company,  by  a  vote  of  its  stockholders  or  di- 
rectors. 

The  Flat  Top  Coal  Co.  's  stock  was  of  tbe  par 
value  of  $100  per  share,  and  was  sold  by  the 
plaintiffs  October  11, 1886,  after  the  default  of 
tbe  company  to  fulfill  the  condition  of  tbe 
mortgage,  for  986,618.75,  which  was  a  fair  sale, 
and  a  fair  price  for  the  stock.  The  sale  of  the 
stock  was  made  by  the  plaintiffs  without  nottfe 
to  Bartholomew  or  the  company. 

Inpursuanceof  the  anwigement  with  Plunk- 
ett, the  plaintilh  from  time  to  time,  prior  to 
September,  1886,  made  additional  acceptances 
and  advances,  amounting  in  all  to  ^1,000, 
which  has  never  been  paid.  The  company  re- 
ceived the  full  beuefit  of  them,  and  tbe  plaiQ- 
liffs  would  not  have  made  them  but  forthe  ar- 
rangement mentioned  and  their  belief  that  they 
would  be  protected  by  tbe  company. 

In  September,  1886,  Bartholomew  was  duly 
declared  insolvent,  and  tbe  defendant  Joelyn 
was  appointed  trustee  of  bis  estate. 

On  October  3d,  1884,  the  company  executed 
and  delivered  to  Plunkett  and  Bartholomew  a 
mortgage  of  the  same  premises  described  in  the 
mortgage  to  the  plaintiffs,  which  was  not  re~ 
corded  until  within  less  than  sixty  days  of  the 
iuM^vency  of  the  comj»ny.  This  mortgage 
was  given  to  secure  the  indorsementN  made  by 
nunkett  and  Bartholomew  of  tbe  notes  of  the 
company.  During  all  the  time  the  mortgage 
was  withheld  from  record,  the  company  was 
contracting  indebtedness  in  tbe  purchase  of  ma- 
terial for  the  conduct  of  its  business,  and  in  pro- 
curing the  discount  of  notes,  much  of  which 
indebtedmess  was  unpaid  at  the  time  the  com- 
pany went  into  Insolvency. 

After  July  B,  18H5,  the  plaintiffs  entered  in  a 
separate  account,  designated  "Merchandise  Ac- 
count, No.  2"  their  additional  acceptances  as  a 
debt  of  the  company,  and  also  entered  in  the 
credit  side  of  the  account  the  avails  of  all  the 
ginghams  theretofore  and  thereafter  received 
and  sold  by  them;  th(»e  theretofore  received 
and  sold  not  haTiug  been  previously  credited 
to  the  company  in  any  other  accouDt  kept  by 
tbe  plaintias.  On  January  I,  1886,  the  plain- 
titfs  sent  said  company  a  copy  of  the  account 
to  that  date,  made  as  above  mentioned,  which 
tbe  company  received  without  objection,  and 
entered  in  its  own  books,  and  the  account  was 
thereafter  continued  to  be  kept  in  the  same 


manner  by  both  tbe  plaintiffs  and  the  company, 
until  tbe  insolvency  of  tbe  company. 

Tbe  superior  court  found  that  "the  bond  to 
tbe  plaintiffs  was  fully  paid  by  the  availsof  tbe 
ginghams  sold,  and  by  enough  of  the  avails  of 
the  Flat  Top  Ccml  Co.  slock  to  cover  the  defi- 
ciency, and  tbe  mortgage  was  thereby  fully  sat- 
isfied; and  at  the  commencement  of  tbe  suit 
nothing  was  due  the  plaintiffs  on  the  bond. 

"At  the  time  of  the  failure  of  the  company, 
Bartholomew  was  indebted  to  it  $7,846.98, 
which  should  l>e  deducted  from  the  avails  of 
the  Flat  Top  Coal  Co.  stock  remaining  after 
the  payment  of  the  tx»nd,  and  the  balance  of 
tbe  avails  should  be  paid  1^  the  plaintiffs  to 
Joslyn,  as  trustee  of  Bartholomew. 

"The  plaintiffs  have  a  valid  claim  on  the 
mortgaged  premises  for  the  additional  accept- 
ances and  advances,  and  should  release  the  same 
to  Freeman,  as  trustee,  subject  to  such  claim. 

"The  mortga^  from  the  company  to  Bar- 
tholomew and  Pluakett  fs  Invalid  against  the 
trustee  and  creditors  of  the  company,  and  a 
doud  upon  the  title  to  the  premises." 

The  judgment  of  tbe  superior  court  is  as  fol- 
lows: 

"This  action,  by  complaint  claiming  fort- 
closure  of  a  mortgage  to  tbe  plaintiffs  from  the 
Hartford  Silk  Manufacturing  Co.  of  certain 
real  estate,  machinery,  etc..  situated  in  Siins- 
buiy  in  said  county,  and  made  to  secure  a 
bond  for  $100,000,  and  also  claiming  poasesslou 
of  tbe  mort^ged  premises  and  property,  duly 
came  to  this  session  of  said  court,  when  tbe 
plaintiffs  appeared,  and  the  defendants  E.  A. 
Freeman,  trustee  of  the  insolvent  estate  of 
said  company,  and  C.  M.  Joslyn,  trustee  of  the 
insolvent  estate  of  George  M.  Bartholomew, 
also  appeared,  and  Thomas  F.  Plunkett  did 
not  appear. 

"^id  Freeman,  trustee,  and  said  Joslyn, 
trustee,  severally  filed  answers  and  cross-com- 
plaints. 

"Said  Freeman,  by  his  answer  and  cross-com- 
plaint, claims  that  any  sums  due  to  tbe  plaintiffs 
upon  said  bond  and  mortgage  had  been  fully 
paid  by  the  delivery  to  them  of  ginghams  val- 
ued at  $80,907.08,  and  by  the  amount  realized 
and  received  by  the  plaintiffs  from  the  sale  of 
cert^n  stocks  pledged  to  the  plaintiffs  by  said 
Bartholomew  as  additional  security  for  liabili 
ties  arising  under  said  bond  and  mortgage. 
Also,  that  it,  under  tbe  agreement  by  whR:h 
said  stock  was  pledged  as  such  additional  secur- 
ity, said  Joslyn,  trustee,  was  entitled  to  have 
said  bond  and  mortgage  asdgned  to  himasse- 
curity  for  the  amount  paid  out  on  account  of 
the  same  from  the  sale  of  said  stock,  then  the 
said  Freeman  was  entitled  to  set  off  and  deduct 
therefrom  an  indebtedness  of  $7,846.98,  with 
interest,  existingfrom  said  Bartholomew  to  said 
Hartfoni  tiilk  Manufacturing  Co.  Also,  claim- 
ing that  a  certain  mortgage  of  said  property  to 


fore  deposited  frith  said  Lewie  Brothers  ft  Co. 
688  Bbares  of  stock  In  tbe  Flat  Top  Coal  Co.  as  addi- 
tiooal seourltr,  la  oonstderotlon  of  said  advances 
tdreadr  made  or  to  be  made  hereafter,— 
It  to  nereby  understood  and  agreed: 
Ftnrt.  That  Lewis  Brothers  &  Co.  shall  have  the 
rtefatto  sell  any  or  aU  of  said  ehares  of  stock,  at 
prtvate  or  putiHo  sale,  and  without  notloe  to  said 
HUtMoniew,tD  case  ox  detuiK  in  tbe  oondfttoin  of 
said  mortgaan. 

Second.  If  the  oondltkms  of  said  mortgwte  are 
folfllled.  then  Immedlatdy  upon  demand  saia  Bar^ 
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tholomew  shall  be  entitled  to  receive  back  said 
shares  of  stock,  free  from  any  liens  alwve  referri'il 
to. 

Third.  If  the  tenaa  of  said  mortgage  are  hero> 
after  modified,  such  modifications  are  to  be  oou- 
sidered  ne  Incorporated  In  this  aareemeot. 

Fourth.  If  Lewis  Brothers  ft  Co.  hereafter  sell 
eald  stock  as  aforesaid,  th^  will  assign  to  waiH 
Bartholomew  their  interest  in  raid  mortgage  se- 
curity, subject  to  their  prior  claims  thereon. 

Sinned  and  sealed  i,  - 
Leins  BmOienft  Co.  [I   
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iir  prior  cuums  mereon. 
bf  Q.  H.  Bavtbolomewantl 
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atrument  by  which,  iostead  of  by  attachment, 
the  insolvent's  property  is  secured  for  tbe  bene- 
fit of  creditors,  and  the  agent  of  the  creditors, 
as  well  as  of  the  law,  for  the  appropriatioa  of 
that  property  to  the  payment  of  their  debts. 
And  a  conveyance  which  is  deemed  fraudulent 
and  void  aa  against  an  attaching  creditor  him- 
self, muat  be  invalid  also  as  against  a  trustee 
who  stands  in  the  place  of  and  rejneaents  such 
creditor.'* 

Pardee.  J. ,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  for  the  foreclosure  of  a  mort- 
gage. The  foreclosure  was  denied  by  the  court, 
and  the  plaintiffs  have  appealed.  Edward  A. 
Freeman,  who  is  a  trustee  of  the  Hartford 
Silk  Manufacturing  Co.  in  insolvency,  also  ap- 
peals; as  does  also  Charles  M.  Joslyn,  trustee 
m  insolvency  of  the  eetate  of  Qeotgs  M.  Bar- 
tholomew,— both  trustees  having  been  made 
defendants. 

The  plaintiffs  are  a  firm  under  the  name  of 
Lewis  Brothers  &  Company. 

On  October 22, 1884,  the  Hartford  811k  Manu- 
facturing Co.  executed  and  delivered  its  bond 
to  the  puiutiffs  for  the  payment  of  1100,000; 
alsoy  by  way  of  security  therefor,  a  mortgage 
of  real  estate  situated  in  Tariff  ville,  in  the  town 
of  Himsbuvy.  The  condition  in  the  bond  and 
mortaageis  as  follows:— 

"  The  condition  of  this  obli^tion  is  such 
that,  whereas  the  said  Hartford  Bilk  Manufac- 
turing Co.  is  the  manufacturer  of  certain  silk 
and  cotton  goods  at  TariffviUe,  Connecticut, 
and  has  heretofore  sent,  and  expects  hereafter 
to  send,  its  manufactured  goods  to  said  Lewis 
Brothers  &  Co.,  commission  merchants  in  said 
city  of  New  York,  for  sale,  the  said  Lewis 
Brothers  &  Co.  making  advances  from  time  to 
time  on  the  manufactured  goods  received  by 
them;  and  whereas  the  said  company  is  about 
to  commence  the  manufacture  of  ginghams, 
and  it  is  understood  between  the  parties  here- 
to that  sidd  company  will  need  certain  accom- 
modations from  Umo  to  time,  for  a  longer  or 
shorter  period,  in  order  to  enable  It  to  prepare 
for  and  to  commeaoe  the  manufacture  of  said 
ginghams,  and  before  it  will  be  possible  to  ob- 
tain sufficient  advances  on  the  ginghams  so 
manufactured,  and  said  Lewis  Brothers  &  Co. 
are  willing,  and  have  agreed,  to  give  such  ac- 
commodations to  said  company  from  time  to 
time  within  a  period  of  twenty-four  months 
from  the  date  hereof,  by  accepting  its  drafts 
drawn  upon  them,  provided  that  no  one  of  said 
drafts  shall  be  for  a  larger  sum  than  $5,000, 
and  the  aggregate  thereof  shall  never  exceed 
the  sum  of  $100,000  outstanding  at  any  one 
time,— not  including,  however,  in  said  aggre- 
gate, any  advances  made  by  them  to  said  com- 
pany on  any  other  line  of  goocU  In  the  posses- 
sion of  said  Lewis  Brothers  &  Co., — now,  if 
said  Hartford  Silk  Manufacturing  Co.  shall 
manufacture  and  deliver  into  the  bands  and 
possession  of  said  Lewis  Brothers  &  Co. ,  for 
sale  by  them  on  commission,  sufilcient  of  said 
ginghams,  the  value  whereof  shall  be  equal  to 
the  aggregate  of  said  accommodation  so  given 
by  said  Lewis  Brothers  &  Co.  to  said  company 
for  the  porpoae  aforesaid,  and,  in  default  there- 
to, shall  save  the  said  Lewis  Brothers  &  Co. 
harmless  from  the  pi^iiMiit  of  all  and  eveiy  of 
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said  drafts  so  drawn  upon  them  by  said  com- 
pany and  accepted  by  them  for  me  purpose 
aforesaid,  and  each  and  every  renewal  oryar- 
tial  renewal  thereof,  then  this  obligation  u  to 
be  void,  otherwise  in  full  force  and  effect" 

The  bond  and  mortgage  were  duly  execnteil 
and  delivered  in  pursuance  of  a  vole  of  the  di- 
rectors of  the  Hartford  Silk  Manufacturing 
Co. ,  and  recorded. 

Between  October  22, 1884,  and  June  80, 1885, 
the  company  drew  its  drafts  on  the  plaintiffs 
for  $106,000,  which  were  accepted  by  the  plaiD- 
tiffs,  and  renewed  from  time  to  time  till  tbe 
insolvency  of  the  company,  and  were  subse- 
quently paid  by  the  plaintiffs.  The  amount 
was  intended  tooe  only$lOO,000,but  by  mistake 
was  made  $106,000.  The  company  was  de- 
clared insolvent  in  September,  1886,  and  Ed- 
ward A.  Freeman  was  appointed  tnistee  of  ils 
estate. 

For  some  time  previous  to  the  executfmi  of 
the  bond  and  mortgage,  the  plaintiffs  had  been 
engaged  in  selling  sllK  and  tapestry  goods  on 
commission  for  the  company,  and  making  ad- 
vances and  accepting  drafts  on  account  of  the 
goods,  and  had  an  open  account  of  the  same 
with  the  company,  which  was  continued  sa  s 
separate  account  until  its  insolvency.  Anotlier 
and  diatinct  account  was  opened  with  the  fim- 
tiffs  for  the  drafts  accepted  under  the  bonaand 
mortgage,  designated  "Lewis  Brothers  &  Co., 
Account  No.  2,"  in  which  all  tiie  drafts  wen 
credited  to  the  plaintiffs. 

Soon  after  the  execution  of  the  bond  and 
mortgage  the  company  commenced  to  manu- 
focttire  ginghams,  and  on  January  18, 1885,  be- 
^ax  to  forward  them  to  the  plaintiffs,  and  con- 
tinued to  send  them  from  time  to  time  until  its 
insolvency.  The  net  cash  value  of  tfaescgoods 
received  6y  the  plaintiffs  prior  to  July  9, 1885, 
was  $12,000,  and  the  value  of  all  received  by 
them  was  ^,907.08.  The  company  kept  a 
separate  account  of  tbem  under  the  desi^^natioD 
of  "licwis  Brothers  &  Co.,  Merchandise  Ac- 
count, No.  3." 

At  the  time  the  company  commenced  to  for 
ward  these  goods  to  the  plainti^,  they  had  ac- 
cepted drafts  on  them  amounting  to  $81,000. 

On  December  4,  1884,  George  M.  Barthc^o- 
mew,  a  stockholder  and  director  in  the  com- 
pany, executed  and  delivered  the  agreement 
"mentioned  fo  the  answer  and  croa»<!om[Miit 
of  Charles  M.  Joslyn,  trustee  of  the  insolvent 
estate  of  Bartholomew.  Ilie  stock  mentioaed 
in  the  agreement  had  previously  been  delivered 
by  Bartholomew  to  the  plaintiffs. 

On  or  about  Julyfl,  1885,  Thomas  F.  Plunk- 
ett,  the,  president  and  principal  business  and 
financial  manager  of  the  company,  requested 
the  plaintiffs  to  acoept  other  drafts,  and  thereby 
make  otherand  additional  advances  to  the  com- 
pany than  those  contemplated  and  secured  by  tbe 

*ThiH  agreement  was  as  follows: 

Wherean  Lewis  BrottierB  ft  Oo.,  of  New  York 
City,  haveagreedtofirlvc  their aooeptanoes  of  drafts 
or  advances  to  the  Hartford  Silk  lianufactuiiiw 
Co.  to  the  amount  of  SlOO^.  as  set  forth  in  the 
mortftraffeberetoforemade  byBaM  Hartford  Sllfc 
ManiifscturlnB  Co.  to  Lewis  Brothers  ft  Ca,  dxUc 
October  22,  ISM.  and  recorded  In  the  Land  iteoonte 
of  Simsbury.  Conneotiout,  October  23. 18B4,  in  Book 
S2,  at  pa^es S06-8U7,  to  which  mortmise  reference  l!> 
hereby  made,  and  the  same  Is  made  part  of  tnn 
agreement;  and  whereuJui  addltlop  to  said  mort- 
gage 8eounty,,^«orge  BlTuuljholpalffir  has  bereto- 
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mortgage,  to  which  the  plaintiffs  agreed,  un- 
der a  verbal  promise  by  Phmkett  that  they 
should  be  secured  therefor  by  the  mortgage, 
and  the  gtDi;hama  which  had  beeu,  aod  there- 
after should  be,  consigned  to  them,  and  also  by 
the  Flat  Top  Coal  Co.  a  stock  mentioned  in  the 
Butiiolomew  agreement.  Bartholomew  was 
present  with  Plunkett  on  some  of  the  later  oc- 
(^ioDs  when  additional  advances  were  applied 
for .  The  arrangement  for  those  additional  ad- 
vances was  not  authorized  or  ratified  by  the 
company,  by  a  vote  of  its  stockholders  or  di- 
rectors. 

The  Flat  Top  Coal  Co.'s  stock  was  of  the  par 
value  of  $100  per  share,  and  was  sold  by  the 
plaintiffs  October  U,  1886,  after  the  default  of 
the  company  to  fulfill  the  condition  of  the 
mortgage,  for  $86,618.75,  which  was  a  fair  sale, 
and  a  fair  price  for  the  stock.  The  sale  of  the 
stock  was  made  by  theplaintiffs  without  notice 
to  Bartholomew  or  the  company. 

In  pursuance  of  the  arrangement  with  Plunk- 
ett, the  plaintiffs  from  time  to  time,  prior  to 
September,  18S9,  made  additional  acceptances 
and  advances,  amounting  in  all  to  $l!il,000, 
which  has  never  been  paid.  The  company  re- 
ceived the  full  benefit  of  them,  and  the  plain- 
tiffs would  not  have  made  them  but  for  the  ar- 
rangement mentioned  and  their  belief  that  they 
wo^d  be  protected  by  the  company. 

In  September,  1886,  Bartholmnew  was  duly 
declared  insolvent,  and  the  defendant  Joslyn 
was  appointed  trustee  of  his  estate. 

On  October  35,  1884,  the  company  executed 
and  delivered  to  Plunkett  and  Bartholomew  a 
mortgage  of  the  same  premises  described  in  the 
tDortg&ge  to  the  j>laintiffs,  which  was  not  re- 
ooided  nntll  withm  less  tbim  aiztv  days  of  the 
insolvency  of  the  comfmny.  Tnis  mortgage 
was  iriTett  to  secure  the  indorsements  made  by 
Phinkelt  and  Bartholomew  of  the  notes  of  thie 
compaoT.  During  all  the  time  the  mortgage 
was  withheld  from  record,  the  conipnny  was 
contracting  indebtedness  in  the  purchase  of  ma- 
terial for  the  conduct  of  its  business,  and  in  pro- 
curing the  discoimt  of  notes,  much  of  which 
indebtedness  was  unpaid  at  the  time  the  com- 
pany went  into  insolvency. 

After  July  9,  18S5,  the  plaintiffs  entered  in  a 
separate  account,  designated  "Merchandise  Ac- 
count, No.  2"  their  additional  acceptances  as  a 
debt  of  the  company,  and  also  entered  in  the 
credit  side  of  the  account  the  avails  of  all  the 
giDriiams  theretofore  and  thereafter  received 
and  sold  by  them;  those  theretofore  received 
and  sold  not  having  beeu  previously  credited 
to  the  company  in  any  other  account  kept  by 
the  plaintiffs.  On  January  1,  1886,  the  plain- 
ti^  sent  said  compaoy  a  copy  of  the  account 
to  that  date,  made  as  above  mentioned,  which 
the  company  received  without  objection,  and 
entered  in  its  own  books,  and  the  account  was 
thereafter  continued  to  be  kept  in  the  same 


.  manner  by  both  the  plaintiffs  and  the  company, 
until  the  insolvency  of  the  company. 

The  superior  court  found  that  "the  bond  to 
the  plaintiffs  was  fully  paid  by  the  availsof  the 
gin^amssold,  andbyenougnof  the  avails  of 
the  Flat  Top  Coal  Co.  stock  to  cover  tbe  defi- 
ciency, and  the  mortgage  was  thereby  fully  sat- 
isfied; and  at  the  commencement  of  the  suit 
nothing  was  due  the  plaintiffs  on  the  bond. 

"At  tbe  time  of  the  failure  of  Ibe  company, 
Bartholomew  was  indebted  to  it  $7,846.98, 
which  should  be  deducted  from  tbe  avails  of 
the  Flat  Top  Coal  Co.  stock  remaining  after 
the  payment  of  the  bond,  and  the  balance  of 
the  avails  should  be  paid  by  the  plaintiffs  to 
Joslyn,  as  trustee  of  Bartholomew. 

"The  plaintiffs  have  a  valid  claim  on  the 
mortgaged  premises  for  the  additional  accept- 
ances and  aavances,  and  should  release  the  same 
to  Freeman,  as  trustee,  subject  to  such  claim. 

"The  mortgage  from  tbe  company  to  Bar- 
tholomew and  Plunkett  is  invalid  against  tbe 
trustee  and  creditors  of  the  company,  and  a 
cloud  upon  the  title  to  the  premises." 

The  judgment  of  the  superior  court  is  as  fol- 
lows; 

"This  action,  by  complaint  claiming  fore- 
closure of  a  mortgage  to  the  plaintiffs  from  the 
Hartford  Silk  Manufacturing  Co.  of  certain 
real  estate,  machinery,  etc.,  situated  in  Siras- 
bury  in  said  county,  uid  made  to  secure  a 
bond  for  $100,000,  and  also  claiming  possession 
of  the  mortgaged  premises  and  property,  duly 
came  to  this  session  of  said  court,  when  tbe 
plaintiffs  appeared,  and  the  defendants  E.  A. 
Freeman,  trustee  of  the  insolvent  estate  of 
said  company,  and  C'.  M.  Joslyn,  trustee  of  the 
insolvent  estate  of  George  H.  Bartholomew, 
also  appeared,  and  Thomas  F.  Plunkett  <Ud 
not  appear. 

"Said  Freeman,  trustee,  and  said  Joslyn, 
trustee,  severally  filed  answers  and  cross-com- 
plaints. 

"Said  Freeman,  by  hts  answer  and  cross-com- 
plaint, claims  that  any  sums  due  to  the  plaintiffs 
upon  said  bond  and  mortgage  had  been  fully 
paid  by  the  delivery  to  them  of  ginghams  val- 
ued at  $80,907.08,  and  by  the  amount  realized 
and  received  by  the  plaintiffs  from  the  sale  of 
certain  slocks  pledged  to  tbe  plaintiffs  by  said 
Bartholomew  as  additional  security  for  Ilabili 
ties  arising  under  said  bond  and  mortgage. 
Also,  that  if,  under  the  agreement  by  which 
said  stock  was  pledged  as  such  additional  secur- 
ity, said  Joslyn,  trustee,  was  entitled  to  have 
said  bond  and  mortgage  assigned  to  bim  as  se- 
curity for  the  amount  paid  out  on  account  of 
tbe  same  from  the  sale  of  said  stock,  then  the 
said  Freeman  was  entitled  to  set  off  and  deduct 
therefrom  an  indebtedness  of  $7,846.98,  with 
interest,  existing  from  said  Bartholomew  tosaid 
Hartford  Silk  Manufacturing  Co.  Also,  claim- 
ing that  a  certain  mortgage  of  said  property  to 


fore  deposited  with  said  Lewis  Brothers  ft  Co. 

shares  of  stock  in  the  Flat  Top  Cool  Co.  asaddl- 
tlonaJ  seaurlty,  to  constdeiatfoD  of  said  advances 
alrendy  made  or  to  be  made  hereafter,— 
It  is  hereby  understood  and  agreed: 
First.  That  laowis  Brothers  A  Co.  shall  have  tbe 
risht  to  sell  any  or  all  of  said  shares  of  stock,  at 
mlvate  or  pabno  sale,  and  without  notloe  to  said 
Bar(boloinew,In  tsam  of  default  to  the  oondlUoiis  of 
midmortgaae. 

Second.  If  the  conditions  of  said  mortsam  are 
ruUUlod,  then  immediately  upon  demand  sala  Bar- 
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tholomew  shall  be  entitled  to  receive  back  said 
shares  of  stock,  free  from  any  liens  above  referred 

to. 

Third.  If  the  terms  of  said  mortgage  ore  hero> 
after  modified,  such  modifications  are  to  be  ooii- 
sldered  ns  inoorporatod  in  this  agreement. 

Fourth.  If  Lewis  Brothers  A  Co.  hereafter  sell 
said  stock  as  aforesaid,  they  will  asdgn  to  said 
Bartholomew  their  Interest  In  satd  mortgage  se- 
curity, subject  to  their  prior  claims  tbweon, 

BIniod  and  sealed  by  O.  M.  Bais^holomew  nul 
L^Ss  Brothers*  Co.  [fiD.Jig„„ed  bytjOOgp^ 
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stmmeDt  by  which,  instead  of  by  attachment, 
tbe  insolvent's  property  is  secured  for  the  bene- 
fit of  creditors^  and  the  agent  of  the  creditors, 
as  well  as  of  the  law,  for  tbe  approbation  of 
tiiat  property  to  the  payment  of  their  debts. 
And  a  conveyance  which  is  deemed  fraudulent 
and  void  as  against  an  attaching  creditor  him- 
self, must  be  invalid  also  as  against  a  trustee 
who  stands  in  tbe  place  of  and  repreaents  sucb 
creditor." 

Pardee.  J. .  delivered  the  opinion  of  tbe 
conrt: 

This  is  a  suit  for  the  foreclosure  of  a  mort- 
gage. The  foreclosure  was  denied  by  tbe  court, 
and  the  plaintiffs  have  appealed.  Edward  A. 
Freeman,  who  is  a  trustee  of  tbe  Hartford 
Silk  Manufacturing  Co.  in  insolvency,  also  ap- 
peals; as  does  also  Charles  M.  Joslyn,  trustee 
in  insolvency  of  the  estate  of  Qeorge  M.  Bar- 
tholomew,— both  trustees  having  been  made 
defendants. 

The  plaintiffs  are  a  firm  under  tbe  name  of 
Lewis  Brothers  &  Company. 

On  October  22, 1884,  the  Hartford  Silk  Manu- 
facturing Co.  executed  and  delivered  its  bond 
to  tbe  plaintiffs  for  the  payment  of  $100,000; 
also,  by  way  of  security  therefor,  a  mortgage 
of  real  estate  situated  in  Tuiffville,  in  tbe  town 
of  tSlnubuiy.  The  condition  In  tbe  bond  and 
mor^geis  as  follows: — 

"  The  condition  of  t^ia  obligation  is  sucb 
that,  whereas  tbe  said  Hartford  Silk  Manufac- 
turing Co.  is  the  manufacturer  of  certain  silk 
and  cotton  goods  at  Tariffvilie,  Connecticut, 
and  has  heretofore  sent,  and  expects  hereafter 
to  send,  its  manufactured  goods  to  said  Lewis 
Brothers  &  Co.,  commission  merchants  in  said 
city  of  New  York,  for  sale,  the  said  Lewis 
Brothers  <&  Co.  making  advances  from  time  to 
time  on  the  manufactured  goods  received  by 
then);  and  whereas  the  said  company  is  about 
to  commence  tbe  manufacture  of  ginghams, 
and  it  ia  understood  between  tbe  parties  here- 
to that  said  company  will  need  certain  accom- 
modations from  time  to  time,  for  a  longer  or 
shorter  period,  in  order  to  enable  it  to  prepare 
for  and  to  commence  the  manufacture  of  said 
ginghams,  and  before  it  will  be  possible  to  ob- 
tain sufficient  advances  on  the  ginghams  so 
manufactured,  and  said  Lewis  Brothers  &  Co. 
are  willing,  and  have  agreed,  to  give  such  ac- 
commodations U)  said  company  from  time  to 
time  within  a  period  of  twenty-four  months 
from  the  date  hereof,  by  accepting  its  drafts 
drawn  upon  them,  provided  that  no  one  of  said 
drafts  shall  be  for  a  larger  sum  than  $5,000, 
and  the  aggregate  thereof  shall  never  exceed 
the  sum  of  $100,000  outstanding  at  any  one 
time,— not  including,  however,  in  said  aggre- 
gate, any  advances  imtde  by  them  to  said  com- 
pany on  any  other  line  of  goods  in  the  posses- 
sion of  said  Lewis  Brothers  &Co., — now,  if 
sidd  Hartford  Silk  Manufacturing  Co.  shall 
manufacture  and  deliver  into  the  bands  and 
possession  of  said  Lewis  Brothers  &  Co. ,  for 
nale  by  them  on  commission,  sufficient  of  said 
ginghams,  the  value  whereof  shall  be  equal  to 
tbe  aggregate  of  said  accommodation  so  given 
by  Bud  Lewis  Brothers  &  Co.  to  said  company 
for  tluB  purpose  aforesaid,  and,  in  default  there- 
to, shall  save  the  said  Lewis  BrotberB  ■&  Go. 
bannlen  from  the  paymmt  of  all  and  eveiy  of 
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said  drafts  so  drawn  upon  them  by  said  com- 
pany and  accepted  by  them  for  the  purpose 
aforesaid,  and  each  and  eveiy  renewal  or  par- 
tial renewal  tha«of .  then  thus  ohligatkm  to 
be  void,  otherwise  in  full  f<wce  and  effect" 

The  bond  and  mortgage  were  duly  execnted 
and  delivered  in  pursuance  of  a  vote  of  the  di- 
rectors of  the  Hartford  Silk  Manufaciniing 
Co. ,  and  recorded. 

Between  October  22, 1884,  and  June  30, 188S. 
tbe  company  drew  its  drafts  on  the  [dainliffi 
for  $106,000,  which  were  accepted  by  tbe  pbn- 
tiffs,  and  renewed  from  time  to  time  till  tfat 
insolvency  of  the  company,  and  were  «ab-e- 
quently  paid  by  the  plaintiffs.  The  amooai 
wasinteQdedto'beonly$100,000,butbymidalEe 
was  made  $106,000.  The  company  was  de- 
clared insolvent  in  September,  1886,  and  Ed- 
ward A.  Freeman  was  appointed  trustee  of 
estate. 

Fco*  some  time  prertoua  to  the  execation  of 
the  bond  and  naortgage,  the  plaintifEs  bad  bea 
engaged  in  selling  silk  and  tapestry  goods  on 
commission  for  the  company,  and  making  ad- 
vances and  accepting  drafts  on  acconnt  of  ibc 
goods,  and  bad  an  open  account  of  tbe  same 
with  tbe  company,  which  was  continued  as  i 
separate  account  until  its  insolvency.  AdoUkt 
and  distinct  account  mu  opened  with  tbe  tjlu>- 
tiffs  for  tbe  drafts  accepted  under  the  bonduii 
mortgage,  designated  "Lewis  Brothers  Co., 
Account  No.  a,"  in  which  all  the  dnfta  woe 
credited  to  the  plaintiffs. 

Soon  after  the  execution  of  tbe  bond  and 
mortgage  tbe  company  commenced  to  roam- 
facture  ginghams,  and  on  January  18, 188S,  be- 
gan to  forward  them  to  the  plaintiffa,  and  con- 
tinued to  send  them  from  time  to  time  antO  tfe 
insolvency.  The  net  cash  value  of  these  goods 
received  By  tbe  plaintiffs  prior  to  July  9, 1885. 
was  $12,000,  and  tbe  value  of  all  recrimi  br 
tbem  was  $80,007.08.  Tbe  company  kept  a 
separate  account  of  them  under  tt^  desigiuoM 
of  "Lewis  Brothers  &  Co.,  Merchandue  Ac- 
count, No.  3." 

At  the  time  the  company  commeaced  to  for- 
ward these  goods  to  the  plaintiffs,  they  had  ac- 
cepted drafts  on  them  amounting  to  ^1,0011. 

On  December  4,  1884,  George  M.  Baitbofe- 
mew,  a  stockholder  and  director  in  tbe  tsmt- 
pany,  executed  and  delivered  the  agreaaeai 
*mentioned  In  the  answer  and  croas-oomfrfsM 
of  Charles  M.  Joslyn,  trustee  of  the  Inmliii 
estate  of  Bartholomew,  llie  stock  meiuiani 
in  the  agreement  had  previously  been  ddlvnrf 
by  Bartliolomew  to  tbe  plaintiffs. 

On  or  about  JulyA,  1885,  Thomas  F.  Plvdt 
ett,  the,  president  and  principal  buanesi  m4  : 
financial  manager  of  the  company,  reqnertii 
tbe  plaintiffs  to  accept  other  drafts,  and  tbmly 
make  otho*  and  additional  advances  to  Uie  com-, 
pany  than  those  contemplated  and  secured  hj  tfci 


•This  atrreemcQt  was  as  followa: 

WhereaB  Lewis  Brothers  A  Co.,  of  N«w  T^fe 
Ctty,  hRvea^Teed  to  gfT«tlieir  acceptances  of  MM 
ur  advances  to  the  Hartford  Silk  Han  afkcCHMV- 
Co.  to  the  amount  of  SlOtVOOS.  as  set  forth  ta 
mortRiage  heretofore  made*  by  mfd  HartfonI  flft 
Manufacturing  Co.  to  Lewis  Brothers  ft  Ox,  Mai 
OotoberSS,  188i.  and  recorded  in  the  lAod  nwwfc 
of  Sfmsbury.  Connectlout,  October  O.  U8C  fa 
52,  at  pajreeSW-arr,  to  which  mortaaae  reftenOMK 
hereby  made,  and  tbe  same  is  made  part  of  ttfc 
aarreeniMit:  and  wheceas^  addition  U»  ayd  awt- 
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mortgage,  to  which  the  plaintiffs  agreed,  un- 
der  a  verbal  promise  by  Plunkett  that  they 
Aovid  be  securetl  therefor  by  the  morteage, 
&i!id  the  giDghams  which  had  been,  and  therc- 
ufla  should  be,  consigned  to  them,  and  also  by 
the  Flat  Top  Coal  Co.  a  stock  mentioned  in  the 
Bartlwlomew  agreement.  Bartholomew  was 
preaentwith  Pltmkett  on  some  of  the  later  oc- 
(itsioDS  when  additional  advances  were  applied 
tar.  The  arrangement  for  those  additions  ad- 
vmns  was  not  authorized  or  ratified  by  the 
company,  by  a  vote  of  its  stockholders  or  di- 
rectors. 

The  Flat  Top  Coal  Co.'s  stock  was  of  the  par 
value  of  $100  per  share,  and  was  sold  by  the 
ptehitiffs  October  11, 188S,  after  the  default  of 
Ihe  company  to  fulfill  the  conditioa  oC  the 
raurtgage,  for  $36,618.75,  which  was  a  fair  sale, 
and  a  fair  price  for  the  stock.  The  sale  of  the 
stock  was  made  by  the  plaintiffs  without  notice 
to  Bartholomew  or  the  company. 

In  pursuance  of  the  arrangement  with  Plunk- 
ett, the  plaiuUfb  from  time  to  time,  prior  to 
September,  1869,  made  additional  acc^tauces 
■nd  advances,  amounting  in  all  to  $S1,000, 
whirb  has  never  been  paia.  The  company  re- 
ceived the  full  benefit  of  them,  and  the  plain- 
lilb  would  not  have  made  them  but  for  the  ar- 
nugement  mentioned  and  their  belief  that  they 
would  be  protected  by  the  company. 

In  September,  1686,  Bartholomew  was  duly 
declared  insolvent,  and  the  defendant  Joalyn 
vas  appointed  trustee  of  bis  estate. 

On  October  26,  1B84,  the  company  executed 
■ad  delivered  to  Plunkett  and  Bartholomew  a 
mortgage  of  the  same  premises  described  in  the 
mortgage  to  the  plaintiffs,  which  was  not  re- 
corded ontil  within  less  than  sixty  days  of  the 
Insolvency  of  the  company.  This  mortgage 
was  given  to  secure  the  indorsemeots  made  by 
Phnikeu  and  Bartholomew  of  the  notes  of  the 
company.  During  all  the  time  the  mortgage 
was  withheld  from  record,  the  company  was 
ciuitncliDg  indebtedness  in  the  purchase  of  ma- 
terial for  the  conduct  of  its  business,  and  in  pro- 
curing the  discount  of  notes,  much  of  which 
iadebtedness  was  unpaid  at  the  time  the  com- 
p&ny  weat  Into  insolvency. 

After  July  9,  18S5,  the  plaintiffs  entered  In  a 
separate  account,  designated  "Merchandise  Ac- 
connt.  No.  2"  their  additional  acceptances  as  a 
debt  of  the  company,  and  also  entered  in  the 
ocdit  side  of  the  account  the  avails  of  all  the 
lioghams  theretofore  and  thereafter  received 
and  sold  by  them;  those  theretofore  received 
and  sold  not  having  been  previously  credited 
to  the  company  in  any  other  account  kept  by 
the  plaintiffs.  On  January  1,  1886,  the  plaic- 
^  sent  said  compaoy  a  copy  of  the  account 
to  that  dfUe.  made  as  above  mentioned,  which 
the  company  received  without  objection,  and 
cnteml  in  ite  own  books,  and  the  account  was 
thereafter  continued  to  be  kept  in  the  same 


monner  by  both  the  plaintiffs  and  the  compaoy, 
until  the  insolvency  of  the  company. 

The  superior  court  found  that  "the  bond  to 
the  plaintiffs  was  fully  paid  by  theavailsof  the 
ginghams  sold,  andby  enougbof  the  avails  of 
the  Flat  Top  Coal  Co.  stock  to  cover  the  defi- 
ciency, and  the  mortgage  was  thereby  fully  sat- 
isfied; and  at  the  commencemeot  of  the  suit 
nothing  was  due  the  plaintiffs  on  the  bond. 

"At  Ihe  time  of  the  failure  of  the  company, 
Bartholomew  was  Indebted  to  it  $7,846.98, 
which  should  be  deducted  from  the  avails  of 
the  Flat  Top  Coal  Co.  stock  remaining  ^ter 
the  payment  of  the  bond,  and  the  balance  of 
the  avails  should  be  paid  the  plaintiffs  to 
Joslyn,  as  trustee  of  Bartholomew. 

"The  plaintiffs  have  a  valid  claim  on  the 
mortgaged  premises  for  the  additional  accept- 
ances and  advances,  and  should  release  the  same 
to  Freeman,  as  trustee,  subject  to  such  claim. 

"The  mortgage  from  the  company  to  Bar- 
tholomew and  Plunkett  is  invalid  against  the 
trustee  and  creditors  of  the  company,  and  tt 
cloud  upon  the  title  to  the  premises." 

The  judgment  of  the  superior  coiut  is  as  fol- 
lows: 

"This  action,  by  complaint  claiming  fore- 
closure of  a  mortgage  to  the  plaintiffs  from  the 
Hartford  Silk  Manufacturing  Co.  of  certain 
real  estate,  machidery,  etc.,  utuated  in  Sims- 
bury  in  said  county,  and  made  to  secure  a 
Ixmd  for  $100,000,  and  also  claiming  possession 
of  the  mortgaged  premises  and  property,  duly 
came  to  this  session  of  said  court,  when  Qie 
plaintiffs  appeared,  and  the  defendants  E.  A. 
Freeman,  trustee  of  the  insolvent  estate  of 
said  company,  and  C.  M.  Joslyn,  trustee  of  tbe 
insolvent  estate  of  George  M.  Bartholomew, 
also  appeared,  and  Thomas  F.  Plunkett  did 
not  appear. 

"Said  Freeman,  trustee,  and  said  Joslyn, 
trustee,  severally  filed  answers  and  cross-com- 
plaints. 

"Said  Freeman,  by  hisanswerand  cross-com- 
plaint, claims  that  any  sumsdue  to  tbe  plaintiffs 
upon  said  bond  and  mortgage  had  been  fully 
pud  by  the  delivery  to  them  of  ginghams  val- 
ued at  $80,907.08,  and  by  the  amount  realized 
and  received  by  tlie  plaintiffs  from  the  sale  of 
certain  slocks  pledged  to  the  plaintiffs  by  said 
Bartholomew  as  additional  security  for  llabUi 
ties  arising  under  said  bond  and  mortgage. 
Also,  that  if,  under  the  agreement  by  which 
said  stock  was  pledged  as  such  additional  secur- 
ity, said  Joslyn,  trustee,  was  entitled  to  have 
said  bond  and  mortgage  assigned  to  him  as  se- 
curity for  tbe  amount  paid  out  on  account  of 
the  same  from  tbe  sale  of  said  stock,  then  the 
said  Freeman  was  entitled  to  set  off  and  deduct 
therefrom  an  indebtednees  of  $7,846.98,  with 
interest,  existing  from  said  Bartholomew  to  said 
Hartford  Silk  Manufacturing  Co.  Also,  chUm- 
ing  that  a  certain  mortgage  of  sud  property  to 


(ore  deponlted  with  said  Lewis  Brothers  it  Co. 
■8«liuesof  stock  In  tbe  Flat  Top  Coal  Co.  asaddi- 
ttmal  Beourfty.  in  oonstderatlon  of  nid  advances 
vnady  nade  or  to  be  made  hereafter,— 

It  Is  hereby  understood  and  agreed: 

ftnt.  That  Iiewie  Brothers  &  Co.  shall  have  the 
ont  to  sell  anr  or  all  of  said  shares  of  stook.  at 
{mats  or  paUio  sale,  and  wlttiout  mrtteeto  said 
mtliolomew.ln  ease  <a  defaolt  In  the  conditions  of 

^8Bcood.*I?the  conditions  of  said  mortnire  are 
fDlflOed,  tbra  immediately  upon  demand  aalo  Bar- 

iComr. 


tbolomew  shall  be  entitled  to  receive  back  saM 
shares  of  stock,  free  from  any  lleoB  above  referred 

to. 

Third.  If  the  terms  of  said  mortsa^re  are  hero- 
after  modified,  such  mf>dlflcatloas  are  to  t>e  con- 
sidered as  Incorporated  in  this  aneement. 

Fourth.  If  Lewis  Brothers  te  Co.  heresjter  sell 
said  stock  as  aforesaid,  they  will  aasicn  to  said 
Bartholomew  their  interest  In  mid  mortgage  se- 
curity, subject  to  tbelr  prior  claims  tfaereon. 

EHgnod  and  sealed  ^  a.  JL  Barthotomew 
LewlB  Brothers*  Co.  [Bn.]    Digitized  by  ^^0( 
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secare  a  bond  of  $300,U00,  made  by  said  com- 
mny  to  Thumaa  F.  Pluukett  and  George  M. 
Bartholomew  oo  October  iiS,  1884,  and  not  re- 
corded until  September,  1889,  and  witbin  60 
days  of  the  assi^ment  in  insolrency  of  said 
company,  was  invalid  and  void,  and  was  a  cloud 
upon  the  title  of  said  Freeman,  as  trustee,  which 
should  be  removed. 

"Said  Joslyn,  by  his  answer  and  cross-com- 
plaint, claims  that  all  claims  of  the  plaintiffs 
under  said  bond  and  mortgage  to  them  have 
been  paid;  that  S25  shares  of  the  stock  of  the 
Flat  Top  Coal  Co.  was  pledged  to  tbe  plaintiffs 
by  said  Bartholomew  as  additional  security  for 
theaums  becoming  due  under  said  bond  and 
mortgage;  that  the  plaintiffs  received  from  tbe 
Hartford  Silk  Manufacturing  Co.,  on  the  said 
bond  and  morttrage,  9SO,907.08,  aad  then  sold 
wiid  stock  for  $86,618.75,  and  applied  $ 


of  the  amount  upon  said  bond  and  mortgage: 
that  said  bond  and  mortgage  should  be  assigned 
to  and  vested  in  said  Joslyn,  trustee,  assecurity 
for  said  last  sum,  and  that  judgment  should  be 
rendered  against  the  plaintiffs  tor  the  proceeds 
of  said  sale,  not  applied  on'aaid  bond  and  mort- 
gage, tbe  sum  of  9  — ■,  or  that  the  plain- 
tiff should  be  ordered  to  return  said  stock  to 
said  Joslyn,  trustee. 

"The  court  finds  that  there  is  nothing  due 
the  plaintiffs  upon  said  bdnd  and  mortgage; 
that  tbe  allegations  of  the  answer  and  cross- 
complaint  of  tbe  defendant  Freeman  are  true; 
and  the  allegations  of  tbe  answer  and  cross- 
complaint  of  tbe  defendant  Joslyn  (.except 
the  allegation  that  he  is  entitled  to  tbe  return 
of  tiiestock  of  the  Flat  Top  Coal  Co.)  are  true. 

"Whereupon  it  is  adjudged  that  the  plain- 
tiffs' complaint  be  dismisi^;  and  said  mort- 
gage to  lliomas  F.  Plunkett  and  Oeorge  M. 
'Bartholomew  is  invalid  and  a  cloud  upon  the 
title  to  the  premises  and  property  therein  de- 
scribed, and,  as  such,  is  removed,  set  aside, 
and  discharged;  tbat  the  interest  of  the  plain- 
tiffs in  said  mortgaged  premises  and  property 
be  assigned  and  conveyed  by  tbem  to,  and 
vested  in,  said  Joalyn,  trustee,  subject  to  the 
claim  of  the  plaintiffs  thereto  as  seciuity  for 
$6,000  and  interest,  advanced  by  mistake,  be- 
yond tbe  $100,000  intended  to  have  been  ad- 
vanced, and  (or  $51,000  and  interest  for  addi- 
tional acceptances  and  advances  made  by  the 
plaintiffs  to  said  Hartford  Silk  Manufacturing 
Co.  after  July  9, 1885,  under  a  verbal  arrange 
ment,  outside  of  and  sulwequent  to  the  plain- 
tiils'  mortgage,  between  them  and  said  Thomas 
F.  Plunkett:  and  said  Joslyn,  trustee  is  em- 
powered and  directed  to  release  the  interest  in 
said  premises  and  property  so  conveyed  to  htm 
by  the  plaintiffs,  to  said  Freeman,  trustee,  on 
the  receipt  from  him  of  $9,678.85,  and  the  ic- 
terest  thereon,  said  sum  being  a  ptwtion  of  the 
avails  of  Flat  Top  Coal  Co.  stock  bdonging  to 
said  Bartholomew,  and  sold  by  the  plaintiffs 
and  applied  toward  tbe  payment  of  said  bond, 
after  deducting  $7,846.98  for  the  indebtedness 
of  said  Bartholomew  to  said  company;  and  that 
said  Joslyn,  trustee,  recover  said  sum  of 
$9,678.85,  and  interest,  from  the  i^ntiffs,  and 

lus  costs,  lazed  and  allowed  at  $ — ■  ;  and 

that  said  Freeman,  trustee,  recover  from  tbe 
plaintiffs  bis  costs,  taxed  and  allowed  to  be 


The  plaintiffs  appeal  from  this  judgment  for 


tbe  following  reasons:  1.  The  court  tbooki 
have  held  that  the  plaintiffs  had  tbe  right  lu 
apply  the  av^  of  gmgfaams  sold  by  then  open 
the  additional  advances  made  by  them,  as  Hated 
in  the  finding,  2.  The  court  erred  Inorderiu 
tbat  the  plaintiffs*  complaint  be  disminea. 
8.  Tbe  court  erred  in  ordering  that  tbe  pUo 
tiffs  convey  their  interest  in  said  mortgagied 
premises  and  property  to  said  Joslyn,  tnulee. 

4.  The  court  err^  in  directing  that  said  JodTD 
recover  of  the  plaintiffs  the  sum  of  $9.67&SSl 

5.  The  court  should  have  found,  as  matter  of 
Ukw  tipon  the  finding,  that  the  agreemait  of 
said  Plunkett  with  t£e  plaintiffs  was  bindi^ 
upon  said  company,  and  tiiat  tbe  appropriitioo 
01 1  lie  avails  of  said  ginghams  to  pav  said  addi- 
tional advapces,  acquiesced  in  by  «dd  company, 
and  entered  upon  tbe  company '»  books. was  nl- 
id.  and  that  the  mortgage  8b<mld  have  been  beW 
valid  for  tbe  amount  of  said  accepUnoes  not 
paid  by  tbe  avails  of  said  ringhams  above  bbbI 
amounts  so  applied  on  saidadaitioiial  advaoeef . 

The  defendant  Joslyn,  trustee,  ai^>eaU,  for 
reasons  as  follows:  1.  Tbe  court  shonkl  bsTr 
held  that  the  amount  secured  by  said  mortgw 
to  tbe  plaintiffs  was  the  amount  needed  b?  Uk 
Hartford  Silk  Manufacturing  Co.  "in  araato 
enable  it  to  prepare  for  and  to  commence  Ike 
manufacture  of  ging^uuns."  3.  TbeoourtahooU 
have  held  that  tbe  amount  secured  bf  •ul 
mortgage  was  no  greater  sum  than  $61,000.  tbat 
being  tbe  amount  of  said  advances  when  sud 
company  began  to  ship  ginghams  to  the  plsia- 
tiffs.  8.  The  court  should  have  held  that  tbe  ns- 
dersigned  was  entitled  to  a  judgment  againl 
the  pTaintiffli  for  the  full  amount  realized  St  tk 
sale  of  said  Flat  Top  stock.  4.  Tbe  court 
erred  in  not  holding  that  the  undersigDed  vk 
entitled  to  an  assignment  of  tbe  plaintiffs'  nuxt- 
gage  to  at  leist  the  extent  of  $19,0l2.St 
that  being  the  difference  between  tlOO.OOOaad 
the  amount  of  said  ginghams;  or  that  tbe  lu- 
dersigoed  was  entitled  to  the  benefit  of  nud 
mortgage  to  that  amount.  5.  The  court  tTTBd 
in  not  nolding  that  the  uodenigiied  was  cs- 
titled  to  a  foreclosure,  either  as  assignee  er 
equitable  owner,  against  said  silk  comnuiT,  far 
the  amount  of  $19,093.92,  less  the  indebtedDML 
if  any,  from  said  Bartholomew  to  said  company. 

6.  The  court  erred  in  not  holding  that  tbe  os- 
dersigned  was  entitled  to  a  judgment  asaiaii 
the  plaintiffs  for  $17,586.88,  thai  banetbedir- 
ference  between  the  proceeds  of  said  Flat  tm 
stock  and  said  $19,0^.93.  7.  The  court  end 
in  holding  that  the  mortgage  to  said  Bartfaol» 
mew  and  Plunkett  was  invalid,  and  a  cioai 
upon  the  title  to  said  premises  and  propcin, 
and  should  be  removed.  8.  The  court  medii 
holding  that  the  interest  of  the  plaintiffs  in  Mil 
mortg^ed  premises  and  property  be  asttgarf 
to  the  underaigned,  subject  to  tbe  chdm  oi  Ac 
plaintiffs  thereto,  as  secuii^  for  $6,000  asd  is- 
terest,  advanced  by  mistake,  and  for  $51,NI 
advanced  under  a  verbal  agreement  betWeo 
them  and  said  Plunkett. 

We  will  consider  twoof  the  questions  arisB« 
upon  the  record:  1.  Does  the  mortgage  proicd 
advaDcemcDts  by  the  mortgagees  to  tBe  exteM 
of  $100,000/  or  only  such  as  were  neoemiy  w 
enable  the  mortgagor  to  commence  tbe  man»- 
facture  of  ^nghams?  2.  Could  the  ^daintlft^ 
by  virtue  of  the  agreement  made  by  Plui^ett 
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bctnrinff  Co.,  repay  tbemedres  Tor  advance- 
ments,  to  the  extent  of  $51,0ii0,  from  the  pro- 
ceeds of  gingbams  maDufactured  and  consigned 
lo  tb«m  by  tbe  company,  before  making  any 
plication  of  sucb  proceeds  upon  the  mo^^ 
jOge  debt  of  $100,000 1 

The  expressed  purpose  of  tbe  mortgage  is  lo 
wcure  die  mortgagees  for  future  advancements. 
Ndther  party  could  foresee  the  precise  limit 
to  tbe  mortgagoT'B  necessities.  It  had  the  right 
to  determine  tbe  amount  for  which  it  would 
pled^  its  estate;  up  to  that  the  mortfiageeshad 
tbe  right  to  rely  upon  the  pledge  as  security 
for  loans,  as  against  the  raorigagor  and  all 
oiliejs.  The  inquiring  public  is  not  concerned 
witli  any  statement  in  this  instrument  except 
tbe  insertion  in  it  of  $100,000.  In  that  there  is 
tbe  precision  and  certain^  neceaaaiy  to  itspro- 
tecttoo.  lo  tbe  presence  of  an  explicit  state- 
ment of  the  sum  which  the  mortgagor  would 
borrow  ff  the  mortgagees  would  lend,  tbe  re- 
dtal  as  to  the  purpose  to  which  the  former  pro* 
posed  to  apply  the  money  is  of  no  legal  signifi- 
csDce.  Having  the  money  in  its  possession, 
tbe  mortgagor  could  apply  it  at  its  pleasure; 
the  mort^gees  would  be  powerless  to  compel 
use  or  prevent  misuse;  aoa  are  not  to  be  affected 
bf  any  act  of  omission  or  commission.  They 
fulfilled  their  legal  obligation  to  tbe  public  in 
^idng  upon  record  the  utmost  limit  of  their 
Ben:  thereafter  there  remained  to  no  person  tbe 
ii|^t  to  assume  that  it  was  less.  If  a  mort- 
gigor  has  reason  to  apprehend  that  the  giving 
of  a  mortgage  will  injuriously  affect  his  flnan- 
ctal  standing,  he  has  the  ri^ht  to  reduce  that 
dsD^F  to  the  lowest  possible  degree  by  insert- 
ing m  the  mortgage  a  declaration  that  be  is  not 
rotopelled  to  borrow  because  of  losses,  but  be- 
eaase  be  wishes  to  make  improvements  from 
which  he  expects  large  returns.  No  intending 
cnditor  bas  any  legal  excuse  for  finding  any 
other  meaning  than  this  in  the  recital.  The 
agreement  that  tbe  mortgagor  would  deliver 
ud  tbe  mortgagees  receive  ^nghams  in  pay- 
■Kot  for  advancements,  is  not  placed  beyond 
tbe  power  of  tbe  parties  to  change  or  annul  by 
piTol,  bj  themselves  or  by  their  aj^nts,  because 
it  is  recited  in  an  instrument  which  needed  a 
oorporate  vote  for  its  validity.  It  is  not  variant 
in  character  or  effect  from  an  agreement  by  the 
uorlgagor  to  pay  money  when  and  as  fast 
■B  it  sboukl  receive  it;  or  from  any  agree- 
went  as  to  time  and  mode  of  delivery  and  re- 
ception of  any  kind  of  personal  property  in 
diacliarge  of  the  obligation.  Tbe  effect  of  it  is 
Bmited  to  the  immediate  parties.  No  other 
penoD  has  any  interest  in  or  right  to  enforce 
K.  or  ririlt  to  assume  that  it  baa  been  or  will 
be  earned  into  effect  by  tbe  parties  making  it. 
Thcrcrtill  remains  to  the  mortffflpec  the  right  to 
change  tbe  time  and  mode  of  payment,  and  to 
•Dow  the  mortgagor  to  pay  other  creditors. 
He  may  make  other  advancements  and  receive 
nioDey,  ginghams,  or  an  j|  other  property  in  pay- 
ment, without  endangering  tiis  right  to  a  lore- 
dosnre  for  his  entire  debt. 

On  or  about  July  9, 1685,  T.  F.  Plunkett,  the 
pivrideot,  and  principal  buisioess  and  financial 
manager  of  the  Silk  Manufacturing  Co.,  re- 
QQested  the  plaintiffs  to  make  advancement-^  to 
tbe  company,  in  addition  to  those  contemplated 
and  secureo  by  mortgage,  and  verbally  agreed 
that  these  should  be  secured  by  tbe  mortgage, 
I  Cork. 


by  the  ginghams  previously  and  subsequently 
consigned  to  them,  and  by  the  Flat  Top  Coal 
Co.'a  stock  pledged  by  Bartholomew.  Requests 
for  additional  advancements  were  renewed 
from  time  to  time  by  Plunkett,  and  on  some  of 
tbe  later  occasions  Bartholomew  was  present. 
Upon  such  requests  and  agreement,  the  plain- 
tiffs, between  July  9,  1886,  and  September, 
1886,  advanced  the  sum  of  $51,000  to  the  com- 
pany. There  was  no  vote.  elUier  of  its  stock- 
holders or  directors,authorizing  such  borrowing 
or  agreement.  No  such  vote  waa  necessary  to 
make  the  acts  of  PlankeU  binding  upon  the  cor- 
poration.   Having  made  him  Its  principal  and 

Sneral  financial  manager  and  agent,  with  no 
nitation  upon  his  power,  and  having  notified 
all  persona  concerned  of  sucb  appointDient,  the 
company  is  bound  by  bia  act  of  borrowing  for 
its  benefit,  and  of  pledging  ginghams  or  any 
other  personal  property  for  repayment.  He 
was  clothed  with  power  to  borrow  money  for 
its  necessary  and  proper  uses  from  any  [terson 
who  would  lend;  to  sell  ginghams  and  repay; 
or  consign  ginghams  with  leave  to  retain  the 
proceeds;  or  use  any  other  proper^  for  that 
purpose.  And  asin  these  mattevB,  in  le{^  con- 
templation, be  was  the  corporation,  lie  could 
bind  it  as  effecttully  as  It  could  bind  itself  by 
corporate  vote,  m*en  taking  up  money,  by  an 
agreement  that  payment  should  be  secured!  by 
the  previous  mortnige;  provided  (in  tbe  inter- 
ests of  other  creators)  the  aggregate  should 
not  exceed  tbe  extreme  limit  of  $100,000.  Of 
course  a  corporate  vote  was  necessary  to  a  valid 
mortgage  its  financial  agent  of  real  estate  of 
the  Silk  Manufacturing  Co.  to  the  plaintifls. 
But  all  money  or  other  personal  property,  or 
rights  therein,  coming  into  its  possession  be- 
cause of  tbe  mortgage  security  thus  given, 
were  at  tbe  disposal  of  its  general,  unlimited, 
financial  agent,  equally  with  any  other  personal 
property  Mionging  to  it.  A  corporate  vote  is 
not  made  necessary  to  the  valid  dispodtion  of 
this  right  in  personal  property  because  of  the 
mention  of  it  in  a  sealed  instrument.  There- 
fore if  we  should  concede  that,  as  against  the 
plaintiffs,  the  agreement  between  them  and  tbe 
Silk  Manufacturing  Co.  constituted  a  valuable 
right  in  the  possession  of  the  latter,  neverthe- 
less Plunkett  had  absolute  power  of  disposal  of 
this  right  for  its  benefit.  He  could  exchan^, 
sell,  pledge,  or  annul  it  by  his  individual  action 
at  his  discretion.  Presumably  the  agreement 
by  the  mortgaiior  to  deliver,  and  by  tlie  mort- 
gagee to  receive,  ginghams  in  payment  was 
For  the  benefit  of  the  latter;  and,  although  it 
has  a  place  in  the  condition  of  tbe  mortgage, 
they  were  under  no  obligation  to  see  in  it  any 
limitation  upon  the  power  of  the  mortgagors 
general  financial  aaent  thereafter  to  borrow,  if 
they  should  be  willing  to  lend,  other  and  addi- 
tional sums  for  its  benefit,  and  make  payment 
therefor  in  money,  ginghams,  or  other  person- 
al property.  Tbe  purpose  of  the  mortgagor 
was  to  give  satisfactory  security  for  the  loan  of 
$100,000;  not  at  all  to  bur  itself  from  borrow- 
ing other  money  if  a  willing  lender  could  be 
found. 

As  it  is  the  company's  duty  always  to  pay  its 
debts,  the  application  of  any  of  its  personal 
property  or  rights  in  stock  at  any  time  to  that 
use,  by  its  accredited  financial  agent,  without 
limitation,  is  binding  upon  it:  -  And  whatevu-^  - 
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valuable  property  right,  as  against  Bartholo- 
mew, the  Silk  Manufacturing  Co.  had  in  the 
use  and  application  of  hia  shares  in  the  Flat 
Top  Coal  Co.,  that  right  was  at  the  disposal  of 
Plankctt,  for  the  benefit  of  the  company,  by 
saleor  pledge;  Bartholomew's  rights. of  coiine, 
not  to  be  affected  by  any  act  oi  Plunkett  oot 
authorized  or  ratified  by  himself. 

Moreover,  upon  the  record  there  was  such 
corporate  ratiBcation  of  Plunkett's  nets  as 
would  have  established  (hem  in  the  absence  of 
previous  authority.  On  June  80,  1885,  the 
plaintiffs  had  advanced  to  the  Silk  Manufac- 
turing Co.  the  full  sum  of  $100,000,  for  the  se- 
curity of  which  the  mortgage  was  given,  and, 
by  mistake,  $6,000  in  excess.  On  January  1, 
1886,  they  gave  the  company  written  notice 
that  they  bad  advanced  addilioual  sums  to  it, 
and  had*  applied  towards  the  payment  therefor 
the  proceeds  of  the  giogharas  which  it  had 
consigned  to  them,  sod  which  were  referred  to 
ill  the  condition  of  the  mortgage.  The  com- 
pany received  this  notice,  and  made  bn  its  own 
hooks  a  like  credit  upon  a  like  account.  Silence 
then  imposes  silence  now  upon  it  in  reference 
to  this  transaction.  The  result  is  an  actual 
application  of  the  prcceeds  of  the  ginghams  by 
the  plaintiffs  to  the  repayment  of  .the  last  ad- 
vances, with  the  koowledge  and  assent  of  the 
Silk  Manufocturing  Co. 

Therefore,  upon  t/ie  plaintiffs'  a]ypeal,  'there 
i»  error  irt  the  judgment  of  thf  Svpertor  Court 
in  dismissing  the  pttition  ;  in  denying  the  plain- 
tiffs the  right  to  repay  themselves,  from  the 
proceeds  of  ginghams  consigned  by  the  Silk 
Manufacturing  Co.,  and  sold  by  them,  first  of 
all,  the  sum  of  $f)l,OO0,  advanced  by  them  to 
the  compaoy,  with  interest;  in  determining 
that  there  is  nothing  due  them  upon  the  bond 
and  mortgage  executed  by  the  company  to 
their  favor  under  date  of  October  22,  1884;  in 
denying  them  the  right,  secondly,  to  receive 
from  the  company,  ti&  a  debt  secured  by  the 
morlga^,  the  balance  of  their  advancements 
to  it,  with  interest,  less  the  proceeds  of  ging- 
hams consigned  by  the  company  and  sold  by 
them,  with  Interest,  also  less  the  proceeds  of 
the  shares  of  the  Flat  Top  Coal  Co.,  pledeed  by 
Bartholomew  and  sold  by  them,  with  interest; 
in  requiring  them  to  assign  and  copvey  to  Jos- 
lyn,  tnuitee,  their  rieht  and  title  to  and  inter- 
est in  the  mortgageo  premises  and  property  be- 
fore repayment  to  them  of  advancements  above 
mentioned,  with  interest;  in  ordering  them  to 
pay  Joslyn,  trustee,  the  sum  of  $9,678.35:  and 
in  not  granting  the  plaintiffs'  petition  for  fore- 
clmure. 

If,  after  the  adjustment  of  the  plaintiffs' 
claims  upon  the  toregoioc  principles,  there  re- 
mains unsettled  any  ({uostion  of  practical  im- 
portance between  the  trustee  of  G.  M.  Barthol- 
omew and  the  trustee  of  the  estate  of  the  Silk 
Manufacturing  Co.,  it  will  be  determined. 

In  this  opinion  the  other  Judges  coociured. 


Edgar  H.  NEWTON 
p. 

NEW  YORK  &  NEW  ENGLAND  R.  R. 
CO. 

1.  A  statute  which  makes  a  railroad  coia- 
pany  responsible  for  tfae  consequences 


of  the  lawful  use  of  its  property  is  wrt 
pea^ 

2.  Action  on  the  cue  is  the  proper  rem- 
edy at  common  law  for  damages  caused 
by  sparks  escapivs  from  &  locesw- 
tive,  and  is  not  burred  withla  sii 

yearn. 

(Windham  Filed  February  4.  lS88.t 

APPEAL  by  defendant  from  a  judgment  <rf 
the  Superior  Court  of  Windham  Coumyia 
favor  of  plaintiff  in  an  action  brought  to  n~ 
cover  damages  for  injury  to  property  by  firf. 
Affirmed. 

The  facts  are  stated  in  the  c^nioD  of  tbf 

court. 

Meaars.  Simeon  E.  Baldwin  and  Oeor^ 
A.  ConSAt.  for  defendant,  appellant: 

1,  The  three  years*  limitation  applies: 
(a)  Trespass. 

The  common  law  gave  a  remedy  for  s  fiip 
due  to  negligence,  by  an  action  on  tfae  cm: 
and  for  a  fire  d  ue  to  the  direct  act  of  the  pai^,— 
as  by  thrusting  a  firetn^nd  into  a  hayrick,— b)- 
an  action  of  trespass. 

The  complaint  charges  that  "  the  defendant 
communicated  fire  to  the  plainUA's  prDperiy 
from  H  locomotiTO  engine."   Tli  is  could  im4  k 

?:round  for  an  action  on  the  case.    It  was  tben- 
ore  barred,  under  Gen.  Stat.  p.  4M,  8  * ,  liy 
the  lapse  of  three  years  before  suit  bron^. 
Gates  V.  Milen,  8  Conn.  64,  6». 
(£)  Express  contract,  not  written  and  sipwl 
by  contracliDg  party. 

Express  contracts  or  agreements,  by  §7.  most 
be  sued  on  within  three  years,  unless  reduced 
to  writing  and  signed. 

Master,  Wardens,  etf.,  v.  Ijoder,  6  Eng.  L  Jt 
Eq.  309. 

The  defendant  does  not  deny  \X»  obligatiaB. 
under  the  Act  of  1881,  but  it  says  that  rtic  ob- 
ligation rests  ou  an  express  agreement,  to  wit. 
the  charter,  not  signed  by  it  or  its  agent.  TV 
provision  of  the  charter  imposing  il  was  an 
express  executory  contract,  on  a  sufficient  con- 
sideration. If  the  law  is  valid,  it  gives  dif 
plaintiff — as  one  of  those  for  whose  benefit  llir 
promise  was  made — the  ri^t  to  svk  on  iL 

Trustee*  ^f  the  Bi^offt  Fund  v.  Bider,  It 
Conn.  87,  94-99. 

But  such  agreement,  if  broken,  the  .<^ti)le,  a 
terms  7),  requires  to  be  sued  on  in  ifam 
years. 

2.  The  action  a  penal  one. 

The  statute  as  to  penal  actions  is  as  followi 
(Gen.  Stat.  p.  444,  g  10):  "No  suit  for  any  f«- 
feiture  upon  any  penalstatute  sbnll  be  bion^ 
but  within  one  year  next  after  the  commisnoa 
of  the  offense." 

The  Act  of  1881  imiKwes  and  creates  a  iie« 
burden,  and  makes  any  communicaticoi  of  tir 
from  a  locomotive  an  actionable  ofTmse  agaisd 
the  law,  whether  the  company  be  in  fact  is 
fault  or  not. 

Mitchell  V.  Ilotehkiss,  4H  Conn.  9. 

Mr.  Sumner,  for  plaintiff,  appellee. 

Beardsley,  J.,  delivered  the  opinion  of  il" 
court: 

This  Is  an  action  by  complaint,  dated  Sep- 
tember 18,  1886,  to  recover  damages  for  injnn' 
to  propertyof^  J3^^i<i^<f)^ere 


FiSHBL  V, 


.  BkN3.'ETT. 


615 


bare  been  communicated  to  it  by  the  defend- 
ant's  locomotive  on  the  3d  day  of  June,  1888. 
Hie  action  is  brought  under  the  following 
Btatote:  i 

"  WbmeTeraoy  injury  is  done  to  a  building  or 
other  property  of  any  person  •  •  •  byfirecom- 
nanicatM  by  a  locomotive  engine  of  any  rail- 
road corporation,  without  contributory  negli- 
gence OD  the  part  of  the  person,  *  *  *  the  said 
corpontioQ  shall  be  held  responaihie  in  dam- 
iges  to  the  extent  of  such  Injury,"  etc.  Sess. 
Uffs  1881,  p.  48. 

There  is  no  allegation  in  the  complaint  that 
fire  was  caused  by  the  negligence  of  the  de- 
reodant. 

Tbe  defendant  alle^  in  its  answer:  (1^  that 
the  right  oF  action  for  the  cause  stated  m  tbe 
complaint  did  not  accrue  within  one  year  next 
before  the  commencement  of  the  action;  and 
{2)  that  such  riftht  of  action  did  not  accrue 
within  three  years  next  before  the  commence- 
ment of  the  action.  The  plaintiff  demurs  to 
these  allegations  in  the  answer,  and  the  ques- 
tion presented  is  whether  the  plaintiff's  right 
of  action  is  barred  by  the  Statute  of  Limita- 
tions. The  defendantclaimsthatitissobarrcd: 
fint,  upon  the  ground  that  the  statute  is  a  penal 
one,  and  a  suit;  to  recovfv  the  penalty  imposed 
bj  it  must  therefore  be  brought  within  a  year 
&iter  the  right  of  action  accrues.  Qen.  Btat. 
p.  4H  §  10.  We  see  no  reason  for  holding 
that  the  statute  is  a  penal  one.  In  tbe  case 
of  Burroughs  v.  Iltytigatonie  B.  Co.  15  Conn. 
1^,  this  court  bcld  that  a  railroad  company, 
free  from  negligence,  was  not  liable  for  dam- 
ijiefrom  fires  Kindled  by  sparks  from  their 
locomotives. 

The  statute  was  passed  to  remedy  what  was 
renrarded  as  a  defect  in  tbe  common-Taw  rule 
of  liability  thus  established,  by  providing  that 
railroad  companies  shonld  be  liable  for  such 
daniage,  thoi^h  their  own  negligence  did  not 
contnbute  to  it.    The  companies  are  not  sub- 

C'  cted  by  it  to  a  penalty,  as  fur  doing  an  un- 
irful  act,  but  are  made  responsible  for  a  coo- 
Kqnenceof  tbe  lawful  use  of  their  property  and 
eimase  of  their  rights. 

Bat  tbe  defendant  claims  that,  if  the  statute 
is  not  a  penal  one,  the  proper  remedy  to  enforce 
liability  created  by  it  is  an  action  of  tres- 
p^,  which  is  barred  by  the  Statute  of  Limita- 
tions, the  provisions  of  that  statute  being  that 
ictionaof  trespass  shall  be  brought  within  three 
feats,  and  actions  on  the  case  within  six  years, 
Deitaftertherigbtofactionshalt  accrue.  Qen. 
Slat.  p.  494,      6,  7. 

Since  tbe  enactment  of  that  statute  the  dis- 
tinction in  the  forms  of  action  has  been  abol- 
wiied  by  the  Practice  Act,  so  called;  but  by  a 
provision  of  that  Act  thedefenseof  the  Statute 
of  limitations  "  available  in  any  form  of  action 
than  be  available  in  like  manner  and  to  tbe 
naie  extent  against  the  complaint  founded  on 
the  proper  subject-matter  of  such  action."  The 
question,  therefore,  is  whether  trespass  or  case 
voiild  at  common  law  have  been  the  appro- 
priate form  of  action  under  tbe  statute. 

This  of  course  depends  upon  th^  allegations 
in  the  complaint.  They  follow  in  su&tance 
the  language  of  the  statute,  and  are  to  be  simi- 
larly ctHistrued:  and  tbe  language  of  the  statute 
i>  to  receive  a  rational  construction  as  applied 
totbesul^ect  to  whiiA  It  relates.  The  only 
ICoaB. 


liability  to  fires  from  railroad  locomotives,  and 
indeed  the  only  conceivable  way  in  which  they 
could  communicate  them,  is  from  sparks  emit- 
ted from  the  smokestack,  or  live  coals  dropped 
upon  the  track,  being  carried  by  tbe  wind  into 
contact  with  some  oombusUble  matolal. 

An  acUon  on  the  case  would  have  been,  at 
common  law,  tbe  proper  remedy  to  recover  for 
damage  so  produrad,  whether  the  negligence  of 
the  company  contributed  to  it  or  ,not;  for  at 
common  law  the  decisive  lest  as  to  tbe  form  of 
action  to  be  adopted  was  not  whether  the  in- 
jury was  produoEn  or  not  by  tbe  negligence  of 
the  defendant,  but  whether  its  act  was  an  im- 
mediate injury  to  the  person  or  property  of  tbe 
plaintiff,  or  injurious  only  by  consequence,  and 
collaterally.   3  fil.  Com.  133. 

The  liability  of  innkeepers  and  common  car- 
riers for  the  loss  or  damage  of  the  goods  of  their 
customers  does  not  depend  upon  their  negli- 
gence; butcaseia,  at  common  law,  a  proper  ac- 
uon  to  enforce  It. 

The  defendant  makes  tbe  further  claim  that 
the  acdon  is  barred  1^  the  provision  in  the 
statute  that ' '  no  actitm  founded  upon  any  ex- 
press contract  or  agreement  not  reduced  to 
writing,  etc. ,  shall  be  brought  but  within  three 
years  ne.xt  after  ibe  rightofactionshall accrue." 

It  argues  that,  inasmuch  as  the  defendant's 
charter  subjects  it  to  "all  the  restrictions,  duties, 
and  liabUities  set  forth  in  the  general  laws, 
which  now  are  or  may  hereafter  be  in  force, 
relating  to  railn^  corporations,"  the  defend- 
ant, by  accepting  it,  entered  into  an  express 
unwritten  contract,  and  that  this  action  is 
founded  upon  it.  If  it  were  necessary  to  decide 
these  questions,  we  should  probably  bold  that 
the  company  was  responsibk  to  the  State  only 
for  a  violation  of  the  obligation  imposed  upon 
it  by  this  provision  of  its  charter;  but  if  other- 
wise, and  a  contract  was  created  by  the  com- 
pany's acceptance  of  its  charter,  upon  which 
an  individual  might  sue,  such  contract  was  not 
an  express,  but  an  implied  one. 

It  is  unnecessarj',  however,  to  discuss  these 
questions,  because  it  s^ms  clear  that  even  if, 
as  the  defendant  claims,  an  express  contract 
exists,  this  action  is  not  founded  upon  it.  Tbe 
defendant  is  subject  to  tbe  provisions  of  the 
statute  under  which  the  action  is  brought.  It 
operated  independently  and  proprio  rrigore  to 
charge  them  with  liability,  if  they  are  liable, 
and  IS  therefore  tbe  foundation  of  the  action. 

3T*«v(  i'*  no  error  in  the  Judgment  appealed 
from. 

In  this  opinion  the  other  Judges  concurred. 


Marks  FISHEL  tt  al. 

Israel  BENNETT,  Jr.* 

1.  Where  a  atainte  forbids  the  sale  of 

spirituous  and  intoxicating  liqnora  by 
sample,  by  soliciting  or  procuring  or- 
ders therefor,  in  any  town  of  the  State 
where  such  liquors  may  not  lawfully  be 
sold,  and  provides  that  no  action  shall 


•See  State  v.  O'Nell  (Vt.M  New  Eny.  Rep.  776; 
Be  Liquors  of  Voung  &  Lyon  (R.  1.),  Id.  818;  Well  v. 
Golden  (MaM.l.S  New  Eng.  Rep.  236;  Fiaher  v.  Lord 
(N.  H.),  Id.  286:  State  v.  Baaerman  (Conn.),  Id.  ^ ; 
Statev.Asoher.S  New  Ens.  Rep.  SSSiSV^oon. a» » 
Jonee  v.  Surprtoe  (N.  H.MTNf^fc-^iej^SKJS  IC 
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be  maintiUned  for  the  price  of  liquors 
sold  anywhere,  with  Intent  to  enable 
any  ^rson  to  violate  a  law  of  the  State 
relating  to  the  sale  of  intoxicating  li- 
qnors;  and  where  plaintiffs  sent  tihelr 
WLgeat  into  the  State,  with  authority  to 
take  orders  for  liqaors,  and  to  asber- 
tain  in  what  towns  the  same  miffht  and 
mi^ht  not  be  lawfully  sold,  woo  took 
an  order  for  a  bill  of  liquors,  knowing 
that  the  person  ^ving  such  order  in- 
tended to  sell  the  same  in  Tiol»tion  of 
the  Iftw  of  the  State,  such  plaintiffs, 
filling  the  order  out  of  the  Stnt«,  are 
efaar^able  with  the  knowledflfe  of 
the  rngButt  and  the  transaction  is  a  sale 
with  intent  to  enable  a  person  to  vio* 
late  the  law  of  the  State  relatinfc  to  the 
sale  of  intoxicating  liquors. 

2.  The  fact  that  the  affeat  had  no  anthor- 
ity  to  Mil  does  not  affect  the  liability 
of  the  plaintiffs. 

8.  Though  plaintlffshad  no  aetnal  Intent 
to  enable  the  purchaser  to  violate  the 
law  of  the  State,  yet  the  law  will  con- 
oluBively  presume  that  the  agent  had 
communicated  his  knowledge  to  the 

Rtaintifls,  and  will  hold  them  liable  to 
a  consequences. 

(Hartford  Filed  February  8.  1888.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
-  the  Court  01  Common  Pleas  of  Hartford 
Countv  in  favor  of  defendant  in  an  action 
brought  to  recover  the  price  of  Uquors  sold  and 
delivered.  Afflrmed. 

Pub.  AcU  1882,  pt.  4,  chap.  107,  §  U,  regu- 
lating tbe  sale  of  intoxicating  liquors,  provides 
that  "no  person  shall  sell  any  spirituous  and 
Intoxicating  liquors  by  sample,  by  soliciting  or 
procuring  orders,  or  otherwise,  within  this 
State,  without  taldng  out  a  license  therefor  in 
the  manner  providea  in- this  chapter;  but  noth- 
ing in  this  Act  contained  sball  tirohibit  any 
dealer  in  spirituous  an'd  intoxicating  liquors, 
duly  licensed  under  the  provisions  of  tlus  Act, 
from  soliciting  and  procuring  orders  in  any 
town  in  this  State  in  which  liquors  may  be  legal- 
ly sold." 

Part  9,  §  1,  of  the  same  Act,  provides  that 
no  action  sball  be  maintained  for  the  price  of 
liquors  sold  anywhere  "with  the  intent  to  en- 
able any  person  to  violate  any  law  of  the  State 
relating  to  the  sale  of  intoxicating  liquors." 

The  facts  are  sufficiently  stated  in  the  opiniun 
of  the  court. 

Mettrt.  Charles  E.  Perkins  and  S.  F. 
Jones,  for  plaintiffs,  appellants: 

Thalinger  did  nut  make  this  sale;  all  that  be 
did  was  to  obtain  an  order  and  send  it  to  tiie 
plaintiffs  for  them  to  make  the  sale  or  not,  as 
th^  saw  fit. 

Mr.  Wood,  on  Fire  Insurance,  p.  631,  §  386, 
says:  "When  tbe  agent  has  neither  actual  nor 
apparent  authority  to  make  a  contract,  but  only 
authority  to  receive  and  forward  proposals  for 
a  policy,  and  to  deliver  the  same  to  tbe  assured, 
and  receive  the  premium  therefor,  knowledge 
of  the  agent  cannot  be  imputed  to  the  princi- 
pal," 

It  is  only  where  tbe  agent  stands  in  the  place 
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.  Or.  OP  Err.  of  CoNHEcncoT.  1881*. 

of  tbe  principal  in  doing  some  txt,  so  that  tbit 
act  is  the  act  of  the  prindpal,  that  his  know, 
ledge  liecomes  the  knowledge  of  tbe  principal. 
If  lemplov  an  agent  to Sndoutabout  acertaiu 
thing  and  Inform  me,  and  he  finds  it  ont  lod 
does  not  inform  me,  I  am  not  affected  by  h» 
knowledge;  and  it  does  not  bear  upon  my  in 
tent  in  making  a  sale  legal  in  fact,  altboacji 
I  had  his  knowledge  it  would  be  illegal  Tbe 
intention  of  a  party  is  a  fact  to  be  proved  aeall 
other  facts  are  proved. 

Quinebaug  Rink  v.  Brmmter,  80  Ctnn.  59S. 
The  order  was  taken  in  Connecticut  sod  mm 
to  the  plaintiffs  in  New  York  fmr  their  deostoo 
as  to  whether  they  would  accept  it  or  doi. 
They  decided  to  do  so,  and  shipped  the  goo6f. 
in  ^ew  YotIe,  to  the  defendant,  in  Connecticut, 
he  to  pay  the  freight.  On  these  facts  the  lale 
was  made  in  New  York. 

Oroittv.NeLion,!  Gray,  586;  Broektetj/  v. 
Maioney,  103  Mass.  808. 

Even  if  a  person  is  prohibited  from  sdiii^ 
without  a  license,  under  a  penalty,  the  sale  is 
not  therefore  void,  even  though  made  by  the 
nonlicensed  person.unless  the  statute  shows  tbat 
the  Legislature  intended  that  thesaleshooldbe 
void,  in  addition  to  the  penalty  of  a  fine. 

Jona  V.  Barry,  38  ^.  H.  308;  Ntemq/er  v. 
Wright.  75  Va.  239;  S.  C.  40  Am.  Rep.  7aO,»Dd 
notes;  Lamed  t.  AndreiPt,  106  Mass.  435. 

That  the  Legislature  did  not  so  intend  bere 
is  clearly  shown  by  Acta  1883,  pt.  9,  $  1 ,  wb«e 
it  expressly  says  that  sales  shall  be  void,  sod 
does  not  mention  those  of  this  dianclcr. 
Where  there  is  an  expre^  provision  defioiD^ 
exactly  what  sales  shall  be  void,  tlKwe  are  tbe 
only  ones  intended. 

Mmrs.  Lewis  E.  Stanton  and  WiUian 
J.  HcConviile.  for  defendant,  appellee: 

When  the  delivery  and  payment  were  to  be 
in  Connecticut,  the  sale  is  in  this  Slate. 

Lewie  v.  MeGabe,  49  Conn.  141;  Weil  v.  <W 
den.  %  New  Eng.  R^.  385,  141  MaaiSSiSK. 

A  party  is  bound  to  know  the  laws  of*  Stale 
in  which  he  does  business. 
mil  V.  spear,  50  N.  H.  253, 283. 
A  sale  of  intoxicating  liquors  made  in  Lbii 
State  by  a  Massachusetts  deal^,  he  kooviof: 
that  tbey  are  intended  by  the  purchaser  to  tv 
sold  in  violation  of  the  laws  of  this  State,  is  ilir- 
gal  and  void,  and  an  action  on  a  note  gives  for 
a  part  of  the  price  cuinot  bo  maintsined. 
Wilvm  V.  Stratton,  47  Me.  190, 196. 
Plaintiffs  did  actually  participate  in  the  ille 
gal  purpose  by  falsely  marking  the  goods  witb 
the  letter  "B,"  enclosed  in  a  diamwid  figure. 
This  was  done  in  order  to  prevent  seiznie  of  tie 
liquors,  and  enable  the  defendant  to  get  posses- 
sion of  them  in  safety.    As  to  the  effect  <ff  such 
marked  packages  of  liquor  in  one  State  to  k 
forwarded  into  another,  acq  ' 

Gaylord-v.  t-oragen.  Si  Yt,  110;Sft^v.^r 
ion.  57  N.  H.  475. 

Thalinger  was  plaintiffs'  agent,  not  milv  to 
solicit,  but  also  to  ascertain  where  in  thii  btatf 
liquor  could  and  could  not  be  lawfully  xid. 
His  knowledge  on  this  point  should  beieapoicd 
to  them.  He  was  agent  to  find  out  wbetfaer 
these  liquors  were,  or  were  not,  to  be  tat  into 
no-license  towns,  and  there  sold. 

The  ungracious  nature  ofadefenseisnolcgil 
answer  to  It. 
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White  V.  Bum,  8  Cash.  448;  Skiff  t.  Jt^maan, 
57  N. H.  475;  Foater  t.  Thurtton,!!  Cuah.  822. 

Tbalingervas  engaged  in  the  violatioo  of 
Pab.  Acts  1888,  p.  188,  S  11,  and  p.  190,  §  1. 
The  plaintiffs  now  seek  to  escape  from  the 
consequences  of  bis  acts  and  knowledge.  To 
permit  this  would  allow  tbetn  to  do  acts  here 
by  an  agent  which  tbey  could  not  do  them- 
sehres.  Courts  have  gone  great  tengths  against 
such  oontracts.  "Yel  In  the  faceof  these  laws, 
ud  of  the  knowD  and  settled  policy  of  the 
State,  they  send  their  agents  into  the  State  to 
seduce  our  citizens  to  enter  into  contracts  look- 
ing directly  to  their  violation;  and,  after  hav- 
ing sncceeded  by  such  solicitations  in  inducing 
tbem  to  enter  into  such  a  contract,  they  come 
before  our  courts  and  ask  tbem,  on  the  princi- 
ple of  coni%,  to  enforce  them  on  the  technical 
erooDd  that  they  were  completed  in  another 
State.  8ucfa  proceedings  are  manifesUy  in 
fruid  of  the  laws  of  the  State,  and  cannot  be 
apheld  by  any  sound  principle  of  comity." 

Wilmm  V.  Stratum,  47  Me.  126;  Banchor  v. 
ifinwrf,  47  Me.  58.  See v.  ^jpear,  60  N.  H. 
204;  Jonet  t.  SurpHm.  4  New  Eng.  Rep.  363. 

Beardsley.  </.,  delivered  the  opinion  of  the 
court: 

This  is  an  at^n  broagfat  to  recover  the  price 
of  certain  aplrituous  liquors  sold  to  the  defend- 
ant. 

The  defendant  made  the  following  answer  to 
the  complamt: 

1.  The  d^endant  denies  the  truth  of  the 
matters  alleged  in  the  plaiotl^  complaint,  ex- 
cept as  heremafter  admitted. 

i.  The  claim  of  the  plaintiffs  is  for  spiritu- 
003  and  into.xicaliog  liquors  illegally  sold  by 
tbe  plaintiffs  within  thin  State,  to  wit,  in  tibie 
town  of  Killingly,  by  soliciting  and  procuring 
orders  therein  without  lawful  license,  and  In 
violation  of  the  law  of  this  State. 

3.  The  demand  of  the  plaintiffs  in  this  suit 
is  for  spirituous  and  intoxicating  liquors  illegal- 
ly sold  by  the  plaintiffs  to  the  defendant,  with 
intent  on  the  part  of  tbe  plaintiffs  to  enable  the 
defendant  to  violate  tbe  law  of  this  State  relat- 
iag  to  tbe  sale  of  Bpirituous  and  intoxicating 
liqaors,  by  again  selling  the  same  in  this  State, 
coDtraty  to  law;  and  tbe  same  In  fact  were  sold 
br  the  defendant  in  said  Killingly  In  violation 
cnthe  law  of  this  State. 

4.  At  the  time  when  said  liquors  were  sold 
bjr  the  plaintiffs  to  the  defendant,  the  town  of 
Killingly  was  a  "  no-license"  town,  and  the  sale 
of  spitituous  and  intoxicating  liquors  therein 
was  prohibited  by  law,  as  the  plaintiffB  then 
knew;  and  they  sent  tbe  same  into  said  town 
witb  intent  to  cause  tbem  to  be  therein  sold 
axain  by  the  defendant  In  violation  of  the  law 
of  this  Slate. 

The  plaintiffs  denied  the  allegations  in  tbe 
second,  third,  and  fourth  paragraphs  of  tbe  an- 
swer. 

It  WAS  not  disputed,  upon. the  trial,  that  tbe 
liqaofs  in  question  were  sold  and  delivered  by 
the  plaintiffs,  liquor  dealers  in  New  York,  to 
tbe  defendant,  a  hotel  keeper  in  Killingly,  in 
ibia  State.  Tbe  question  as  to  where  tne  de- 
livery was  in  fact  made  was  submitted  to  the 
jury  under  proper  instructions  from  tbe  court. 
It  was  admitted  that,  when  the  liquors  were 
1  Conr. 


ordered  and  sold,  Killingly  was  a  ao>licenBe 
town;  but  it  was  not  claimea  that  it  was  known 
to  be  snch  by  tbe  plaintiffs,  though  it  was  admit- 
ted that  they  knew  that  there  wasa  local-option 
iu  this  State.  The  defendant  testified  that, 
he  bought  the  liquors  for  tbe  purpose  of  selling 
tbem  iHegally  in  Killingly. 

Tbe  Older  for  the  liquors  in  question  was 
^ven  by  the  defendant  to  one  Tbalinger,  who, 
It  was  admitted  by  tbe  plaintiffs,  was  their 
agent  to  solicit  and  tnke  orders  for  ltquf>ra;  such* 
orders  to  be  sent  to  tbem,  and  filled  only  if  ap- 
proved by  them. 

Fisbel,  one  of  tbe  plaintiffs,  testified  tbat 
Tbalinger  was  also  expressly  authorized  by  tbe 
plaintiffs  to  inquire  and  ascertain  at  what 
places  in  this  State  liquors  could  be  legally 
sold.  Tbe  defendant  claimed  that  he  uiew 
that  KUUngly  .was  a  no-Uoense  town,  and  the 
purpose  for  which  the  defendant  bought  tbe 
liquors,  and  claimed  that  such  knowledge 
should  be  imputed  to  the  plaintiffs. 

Upon  this  point  the  court  charged  tbe  jury 
that  if  the  plaintiffs,  when  selliiu;  these  liquors 
to  the  defendant,  had  full  knowledge  thai  they 
would  be  sold  in  Connecticut  in  violation  of 
law.  and  were  purchased  of  them  by  tbe  de- 
fendant for  tbe  purpose  of  violating  the  laws 
of  the  State,  then  tiie  plaintiffs,  when  ibey  sold 
these  liquors,  did  so  witb  tbe  intent  to  enable 
tbe  defendant  to  violate  the  laws  of  this  State 
relating  to  intoxicating  liquors,  and  could  re- 
cover for  none  of  tbe  liquors  so  sold  to  the  de- 
fendant; tbat  in  this  case  it  did  not  appear  tbat 
the  plaintiffs,  when  tbcy  sold  the  liquors,  had 
personal  knowledge  that  they  were  purchased 
by  the  defendant  to  sell  illegally  within  this 
State:  and  that  the  jury. ought  not  to  surmise 
that  tbe  plaintiffs,  as  keen  business  men,  bad 
such  knowledge;  tbat  if  Tbalinger  was  their 
agent  only  to  solicit  orders,  and  not  to  effect 
sales,  bis  knowledge  of  the  defendant's  inten- 
tion to  sell  the  liquors  illegally  .would  not  be 
imputed  to  the  plaintiffs;  but  if,  according  to 
Fisbel's  testimony,  be  was  tbe  plaintiff's  agent, 
not  only  to  solicit  orders,  but  was  also  their 
agent  to  inquire  and  ascertain  where  liquors 
could  be  legally  and  illegally  sold,  then  tbe 
knowledge  of  Tbalinger  would  be  imputed  to 
the  plaintiffs;  and  if  Thalioger;  when  he  took 
the  orders,  fully  understood  tbat  the  liquors  so 
ordered  by  Bennett  were  purdiased  to  sell  in 
violation  of  tbe  laws  of  this  State,  and  If  the 

iiry  should  find  tbat  they  were  so  purchased 
y  Bennett,  then  tbe  jury  should  consider 
Thalinger's  knowledge  as  the  knowledge  of  tbe 
plaintiffs;  and  the  plaintiffs  could  recover  for 
none  of  the  liquors  sold  b^  tbem  witb  intent  to 
enable  the  defendant  to  violate  the  laws  of  this 
State;  but  that  they  could  recover  for  any  of 
the  liquors  wbich  were  sold  In  New  York,  and 
not  sold  witb  such  intent. 

Tbe  jury  rendered  a  verdict  for  tbe  defend- 
ant, and  the  plaintiffs  have  appealed.  The 
question  raised  by  their  assignment  of  errors  is 
as  to  tlie  correctness  of  that  part  of  the  charge 
which  relates  to  the  effect  upon  the  plaintins 
of  Thalinger's  knowledge  of  the  illegality  of 
tbe  sale,  acquired  as  their  agent. 

We  think  that  the  plaintiffs  have  no  reason  to 
complain  of  this  charge.  If  Thalioger  had  been 
the  f^nt  of  the  plaintiffs  to  sell,  as  well  as  to  ob- 
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orders  and  the  knowledffB  referred  to,  and, 
having  such  knowledge,  baasoldliqaorstothe 
defendaat  in  the  State  of  New  York,  it  will  be 
admitted  that  the  plaintiffs  would  have  no  right 
of  action,  for  the  sole  reason  that  the  agent's 
knowledge  of  the  illegal  purpose  for  which  the 
sale  was  made  woula  invalidate  the  contract. 
In  the  case  supposed  they  would  have  no  ac- 
tual intent  to  enable  the  defendant  to  violate 
the  laws  of  this  State,  but  the  law  would  con- 
clusively  presume  that  the  agent  bad  commu- 
nicated ais  knowledge  to  them,  and  would  bold 
them  liable  to  its  consequences.  The  Diatilled 
SpiriU,  78  U.  S.  11  Wall.  356  (30  L.  ed.  167); 
mtcY.  Woodkall,  113  Al  ass.  891. 

It  can  make  no  difference  with  the  applica- 
tion of  this  principle  that  the  authority  stopped 
short  of  the  tinal  act  of  consummating  the  sale. 

Tliere.  vhi»  noerr<rr  in  the  judgment  appealed 
from,  and  a  new  trial  it  not  granted. 

In  this  opinion  the  other  Judges  concurred. 


Charlotte  8.  LEMMON  et  al..  Exrs., 
r. 

WiUis  A.  STRONG  et  al. 

1.  Ail  allegation  in  a  declaratioii  againBt 
the  ^arantoF  of  a  proniisBory  not«, 
that,  in  order  to  inducft  the  payee  to 
accept  the  note  and  loan  the  matter  the 
money  thereon,  the  guarantor  warrant- 
ed its  payment  as  set  forth,  and  that  the 
money  was  loaned  and  the  note  accepted 
in  sole  reliance  upon  the  warranty, — 
states  a  sufficient  consideration  for 
the  warranty. 

2,  The  following,  indorsed  on  a  note:  "I 
hereby  warrant  the  within  note  good 
and  collectible  until  paid,"  is  a  condi- 
tional, and  not  an  absolute,  warranty, 

&  The  words  "until  paid  '*  extend  such 
guaranty  over  the  whole  period  of 
the  existence  of  the  note  as  an  out- 
standing liability;  hence,  the  effect  of 
such  guaranty  is  to  warrant  the  collect- 
ibility of  the  note  at  any  and  all  times 
until  actual  payment,  and  thebilnre  of 
a  suit  thereon  asfainst  the  maker  (al- 
though not  brought  until  nearly  seven 
years  after  the  making  of  the  note  and 
guaranty,  the  note  being  payable  on  de- 
mand) to  result  la  eolleetioo,  estab- 
lishes, prima  faeie,  a  broach  of  the 
contract  of  warranty. 

4.  Judi^ent  havingbeen  recovered  on  the 
note  against  the  maker,  but  not  collect- 
ed, an  action  was  commenced  against 
the  maker  and  guarantor  jointly. 
Held,  that  allegations  in  the  declaration, 
setting  forth  such  judgment  and  the 
amountdueandunpaid  thereon,  were  suf- 
ficient to  authorize  a  JadRment  aicainst 
the  maker,  If  there  were  no  other  ob- 
jection to  the  declaration ; — but  quaere, 
whether  the  union  of  a  cause  of  action 
upon  the  judgment,  as  against  the  ma- 
ker, with  a  cause  of  action  ui>on  the 
guaranty,  as  acrainst  the  f^uarantor.  is 
not  ammoinder.under^2,  p.  11,  of  the 
Rules  under  the  Practice  Act. 
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APPEAL  by  plaintiffs  from  a  judgment  io 
favor  of  aefendants  in  an  action  upoo  i 
promissory  note.  Reverted. 
The  facts  are  stated  in  the  opinion. 
ifr.  William  Cothren  for  appellants. 
Me»»rt.  Huntington  &  Warner,  for 
pellees: 

The  warranty  in  questioQ  is  a  ccmditirasi 
contract. 

AUen  V.  Bundatl,  50  Coon.  9:  3  Dan.  Nee. 
Inst.  %  1769,  and  notes;  £dw.  Bills,  p.  2»; 
Cotctet  V.  Peek,  A  Kew  Eng.  Rep.  888,  SSCooi. 

251. 

The  understanding,  intentioD,  and  agree- 
ment between  Sherman,  filamnan,  andStronft 
that  said  loan  should  lie  during  the  |deasure« 
said  Sherman.without  other  limitation  of  time, 
till  demanded  by  him,  was  a  personal  amu^ 
ment,  and  the  note  being  non-negotiable  sm 
overdue,  Lemmon  acquired  no  right  or  Inla- 
est  by  virtue  of  any  such  imderstandiag,  ar- 
rangenaent,  or  agreement. 

Chester  v.  ZJott,  41  N.Y.  279. 

If  there  was  such  intention,  understandiii;. 
and  agreement,  to  avail  the  plaintifl,  it  mutt 
have  been  in  writing. 

AUen  v.  RundaU.  45  Conn.  528. 986;  Sam  t. 
Saine.  50  Conn.  9,  24. 

If  such  intention,  underBtanding,  and  am- 
ment  was  in  writing,  it  must  be  so  alk^  in 
the  complaint. 

1  Swift,  S.  P.  603. 

Such  intention,  understanding,  and  agice- 
ment  would  be  no  waiver  of  due  diligence  tr 
the  defendant  Strong,  unless  in  writing. 

Alien  V.  Rundall.  SO  Coon.  9,  20. 

The  complaint  nowhere  alleges  that  the  d^ 
cedent,  or  bis  representatives,  the  pbuatiSB, 
are  the  "actual  bona  fide  owners  "  of  the  ooif 
in  question. 

(3en.  Stat.  p.  417,  §  6;  Olmttead  v.  SevU.  4 
New  Eng.  Rep.  807,  55  Coon.  135,  127. 

I«oonals»  J.,  delivered  the  opinion  <A  tbr 

court: 

The  defendant  Karrman.  on  the  36th  day  of 
April,  1877,  executed  a  promissory  note  for  the 
sum  of  $400,  payable  to  one  B.  A.  Sbertnan.  on 
demand,  with  interest  annually,  and,  in  codo' 
to  induce  the  payee  to  accept  the  note  and  loan 
the  maker  the  sum  men^ned,  the  defeodtoi 
Strong,  on  tibe  same  day,  wamnted  the  Do(e 
in  these  words: 

I  hereby  warrant  the  within  note  good  aad 
collectible  until  paid.  W.  A.  §Uoa^ 

The  payee,  relying  solely  upon  the  wananty. 
accepted  the  note  and  loaned  theamonnt  totbe 

maker. 

In  January,  1884,  payment  was  demanded  of 
the  maker,  who  refused  to  pay,  and  in  Fefaii- 
ary  following  Sherman  conmienced  suit  againf 
him  on  the  note,  and,  pending  the  suit,  » 
signed  the  note  to  D.  L.  Lemmon ,  the  p]«ioliff<!' 
intestate,  and  Lemmon  was  by  the  court  nV 
Rtituted  as  plaintiff  in  the  same  suit.  On  Ibe 
5tb  of  March.  1884,  in  the  Court  of  Commoo 
Pleas,  in  Litchfield  County,  judgmoit  wasno- 
dered  in  favor  of  Lemmon  and  against  San- 
man  fortbe  sum  of  ^^0.60debt.andf35.15costr 
of  suit.  Execution  issued  the  same  day.  and 
was  placed  in  the  hands  of  a  deputy  sheriff 
the  county  for  servi<^wbo,  on  the  6lfc  of 
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March,  1884,  made  demand  of  Karrman,  who 
paid  a  small  sum  on  the  execution,  leaving  it 
uDsatisfied  for$420.60.  The  officer  continued  a 
diligent  search  throughout  his  precincts  for 
attachable  goods  and  property  of  Earrman, 
natii  the  29lh  day  of  April,  1884,  but  could  find 
none,  and  on  that  day  returned  the  execution 
uii6ati!tfied  for  the  amount  named,  which  has 
nem  been  paid,  but  is  still  due  to  the  plaintiffs^ 
as  admlnisirators  of  Lemmon,  now  deceased. 
Before  bringing  this  suit,  the  plaintiffs  notified 
Ihe  defendant  Strong  that  the  balance  of  tbe 
note  and  judgment  was  due  and  unpaid. 

Each  of  the  defendants  demurred  to  the  com- 
plaint.  Tbe  guarantor,  Strong,  demurred  upon 
tlie  ground  that  the  complaint  did  not 
show  tbat  tbe  plaintiffs  used  due  diligence 
to  collect  the  note  of  the  maker,  or  that  the  de- 
fendant ever  waived  sucb  dilijfeiice,  and  also 
iKcauae  it  did  not  show  a  legal  consideration 
for  the  guaranty.  The  defendant  Karrman  de- 
murred on  tbe  ground  tbat  the  complaint  did 
not  allege  any  cause  of  action  against  him,  and, 
by  way  of  further  defense,  made  answer  that 
Judgment  had  been  duly  obtained  against  him 
asset  Forth  in  the  complaint.  To  this  answer 
tbe  plaintiff  demurred,  on  tbe  ground  tbat  it 
did  not  aver  payment  of  tbe  judgment  in  whole 
or  in  part,  or  a  discharge  of  Karrman's  liability 
in  any  manner.  The  court  below  sustained  the 
demurrers  of  both  defendants,  and  overruled 
that  of  the  plaintiffs. 

Our  discussion  of  the  case  will  be  confined  to 
tbe  points  raised  in  the  reasons  for  demurrer; 
and  we  will  first  consider  the  demurrer  of  tbe 
guarantor.  Strong. 

As  to  the  want  of  consideration,  the  precise 
objection  is  tbat  the  complaint  "does  not  aver 
what  tbe  consideration  was."  The  record  it- 
self makes  a  sufficient  answer  to  this  claim,  for 
it  sets  forth  a  perfect  consideration,  namely, 
that,  in  order  to  induce  Sherman  to  accept  the 
oote  and  loan  Karrman  the  money,  the  defend- 
SDt  Strong  warranted  its  payment  as  set  forth, 
and  (hat  tbe  money  was  loaned  and  the  note 
accepted  in  sole  reliance  upon  the  warranty. 

The  only  debatable  question  is  whether  the 
holder  of  the  note  exercised  due  diligence  as  to 
ib  collection  of  the  maker.  At  tbe  outset,  we 
.  most  concede  that  tbe  guaranty  was  conditional, 
and  not  absolute.  Tbe  recent  cases  of  Allen  v. 
Hur>datt,  50  Conn.  9,  and  Gowlen  r.  Peeis,  4 
New  Eng.  Rep.  839,  55  Conn.  251,  estabHshed 
ihispoint  beyond  all  controversy. 

Was  the  condition,  then,  in  this  case,  sufil- 
cieotly  complied  with?  In  a  guaranty  of  the 
goodnen  or  collectibility  of  a  note,  the  supreme 
perfect  test  is  the  result  of  legal  proceed- 
inga  seasonably  and  properly  instituted  and  dil- 
igently pursued.  If  such  result  is  failure  tb 
cullect,  then  it  is  demonstration  tbat  the  note 
*8S  not  good  or  collectible,  and  there  isabreach 
of  the  guaranty.  In  many  jurisdictions,  as 
was  shown  in  Allen  v.  Bund/ill,  svpra.  tbe  in- 
stitution of  such  a  suit  is  indispensable  in  all 
caaea  where  the  guaranty  is  in  Ihe  form  refer- 
ndto.  In  other  jurisdictions,  including  our 
nwi),  a  suit  may  be  dispensed  with  where  its 
result  would  be  fruitless,  or  it  maybe  waived 
by  the  guarantor. 

In  the  case  at  bar,  suit  against  the  maker  was 
lirought  and  diligently  prosecuted  to  final 
ludgmeot,  and  execution  was  promptlv  inned 
1  Coim. 


and  served,  and  demand  and  diUgent  search 
were  made  by  a  proper  oflJcer  for  goods  or  es- 
tate on  which  to  levy,  but  none  could  be  found; 
and,  after  applying  the  small  sums  of  money 
paid  by  Karrman,  tbe  execution  was  retumm 
dnsatiflfled  for  the  amount  stated.  This,  in  the 
absence  of  other  facts  to  impeach  it,  is  suffi- 
cient to  show  that  at  that  time  the  note  was 
not  good  and  collectible.  But  here  comes  in 
tbe  claim  that  the  loiit  was  not  commenced  at 
tbe  proper  time.  The  guaranteed  note  was 
dated  April  36,  1877,  and  was  on  demand, 
while  the  suit  was  not  commenced  till  Febraarj* 
9,  1884.  It  must  of  course  be  conceded  that 
the  failure  of  a  suit  to  result  in  the  collection 
of  tbe  note  does  not  establisb  ita  noncollectibil- 
ity  unless  the  suit  was  instituted  at  the  proper 
time;  but  tbe  question  of  time  is  to  be  deter- 
mined in  each  case  by  the  terms  and  true  con- 
struction of  tbe  guaranty  in  suit.  Were  this 
simply  a  guaranty  of  tbe  collectibility  of  the 
note,  without  other  words  to  indicate  its  con- 
tinuance, it  would  be  conslnied  to  mean  that 
tbe  note  should  be  collectible  when  due,  and 
suit  should  be  promptly  brought  at  that  time, 
if  any  suit  were  required. 

In  the  argument  for  the  defendant,  the  prom- 
inent words  of  the  guaranty,  "till  paid,"  seem 
to  have  been  wholly  ignored;  but  surely  they 
bad  a  clear  purpose  and  meaning,  which  ob- 
viously was  to-  mark  the  duration  of  the  col- 
lectibility of  the  note.  Had  this  been  a  war- 
ranty that  the  note  was  good  and  collectible 
until  the  29th  day  of  April.  1884,  when  the  exe- 
cution was  returned,  could  there  be  any  doubt 
that  tbewarranty  was  broken?  Would  it  not 
in  terms  cover  tbe  entire  period  of  time,  every 
day  and  year,  up  to  the  time  limited?  It  seems 
to  us  tbat  ttie  words  now  in  question  are  just 
as  certain  in  their  import,  only  the  duration  of 
the  guaranty  is  more  extendve;  it  covers  tbe 
whole  period  of  tbe  existence  of  the  note  as  an 
outstanding  obligation. 

Guaranties  containing  the  words  in  question 
have  been  under  consideration  by  this  court  in 
three  cases.  In  two  of  them,  namely,  AUen  v. 
Hundall,  and  Covles  v.  Peck,  supra,  it  was 
wholly  unnecessaiy  to  give  any  coustnicUon 
to  the  words  "till  paid"  as  affecting  the  time 
wiien  suit  should  be  brought,  because  no  suit 
at  all  had  been  brought.  In  City  Sat.  Bank 
V.  ffohaon,  2  New  Eng.  Rep.  556,  53  Conn. 
458,  the  words  of  guaranty  were:  "  For  value 
received, we  guarantee  the  within  note  till  paid." 
Now,  allbougb  there  was  no  particular  discus- 
sion of  the  import  of  the  last  two  words,  yet 
it  is  manifest  irom  tbe  decision  that,  upon  the 
duration  of  the  guaranty,  these  words  were 
given  all  the  force  we  now  claim;  for,  in  the 
opinion  of  the  court,  as  given  by  Pardee,  J.,  on 
page  455,  it  is  said: ' '  This  was  an  absolute  and 
unqualified  conlract  by  each  of  tbe  signers  to 
pay  the  note  if  the  maker  did  not.  Upon 
nonpayment  at  maturity  it  became,  and  has 
since  continued  to  be,  their  duty  to  go  to  tbe 
holder  andpay  it,  and  this  without  demand  or 
notice."  l^is  case  was  cited  by  tbe  pluintiffit 
in  Coielea  v.  Perk,  tnipra,  to  support  the  claim 
that  the  guaranty  in  the  last- mentioned  case 
ought  to  be  regarded  as  an  alisolute  one.  But 
this  court  distinguished  the  case  from  the  other, 
upon  Ihe  ground,  mainly,  that  tbe  guaranty  in 
the  last  case,  in  terms,  a'pplied  to  the  goodness 
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of  Uie  note,  of  whicb  tbe  accepted  test  was  its 
capability  of  bdcg  collected  of  the  maker,  Id- 
dependenily  of  any  act  of  payment  on  hispart, 
wfiile  in  the  other  case,  there  being  uo  words 
in  tlie  guaranty  to  apply  it  to  the  quality  of  the 
note  as  to  collectibility,  it  was  held  to  apply  to 
actual  payment  on  the  part  of  tbe  maker;  but 
in  both  cases  the  guaranty  was  the  same,  as  to 
its  ooQtiuuance. 

We  conclude,  therefoFe,  that  tbe  guaranty  in 
the  case  at  bar  warranted  the  coUectibilitT  of 
the  note  at  any  time,  and  at  all  times,  until  ac- 
tual payment,  and  that  the  failure  of  tbe  suit 
brought  to  result  in  collection  establtshed.prtTna 
faeie,  a  breach  of  the  contract,  for  which  the 
defendant  Strong  is  liable. 

Should  it  be  suggested  that  we  have  estab- 
lished a  hard  doctrine  for  guarantors,  we  reply 
that  it  is  surely  no  harder  than  to  construe  a 
guaranty  as  alnolute,  as  in  (Htjf  Sav.  Bank  v. 
Hobaim,  mipra,  and  lo  Breed  y.  Billhouae,  1 
C<?nn.  528,  and  many  other  cases.  Regard 
must  oeccssarily  be  had  to  the  terms  of  the 
guaranty;  whicb  must  control  as  in  all  other 
cases  of  contract  obligation.  In  the  case  at 
bar,  we  do  not  see  how  it  is  possible  to^ronstrue 
tbe  contract  moiv  favorably  for  the  guarantor 
without  practically  expunging  tbe  two  words 
he  deliberately  used. 

"nie  conclusion  reached  on  tliSa  part  of  the 
case  renders  It  unnecessary  to  consider  the  ef- 
fect of  the  agreemi  nl  of  waiver,  or  the  fact  of 
the  "utter  insolvency"  of  the  maker  of  the  note, 
as  alleged  in  the  complaint. 

The  remaining  question  relates  to  the  de- 
murrer and  answer  of  the  defendant  iCarr- 
man. 

His  demurrer  to  tbe  complaint  Is  that  it  sets 
forth  no  cause  of  action  against  him.  There 
are  many  alleftations  that  have  no  relevancy  to 
any  claim  agamst  him,  yet  tbe  lodgment  against 
him  having  been  particularly  set  forth,  and  the 
amount  due  thereon  having  been  alleged,  and 
that  it  is  still  due  and  unpaia,  there  is  enough, 
under  the  Practice  Act,  to  authorize  a  judgment 
against  him,  were  there  no  other  objection.  A 
better  ground  of  demurrer  would  have  been  the 
misjoinder  of  different  causesof  action  against 
difTerent  defendants. 

It  is  not  improbable  that  the  plaintiffs'  coun- 
sel was  misled  by  the  language  of  ^  3,  page  11, 
of  the  Rules  imder  tbe  Practice  Act,  which  if 
as  follows:  "  PtiTsons  severally  and  immedi- 
Mely  liable  on  the  same  obligation  or  instru- 
ment, including  parties  to  bills  of  exchange  and 
promissory  notes,  and  indorsers,  guarantors, 
and  sureties,  whether  on  tbe  same  or  by  a  sep- 
arate instrument,  may  all  or  any  of  them  be 
jcdoed  as  defendants,  and  a  joint  judgment 
may  be  rendered  against  those  so  joined.  But 
wberea  cause  of  action  against  one  person  is 
not  complete  until  after  suit  against  another, 
such  persons  cannot  be  joined  as  defendants." 

This  would  probably  have  justified  the  join- 
der had  not  Karrman's  obligation  on  the  note 
been  lost  by  merger  in  a  valid  judgment,  while 
Strong,  the  guarantor,  is  only  liabieon  his  con- 
tract of  guaranty.  Tbe  pleadings,  however,  do 
not  raqnire  a  decision  of  this  point.  The  an- 
swer of  Earman,  setting  up  the  same  judg- 
mentdescribed  in  the  complaint  as  an  outstand- 
ing and  valid  obligation,  was  of  course  no  de- 
fense, but  rather  a  confesnon.    Taking  the 
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demurrers  as  they  are  ^ven,  there  was  «nor 
In  overruling  that  of  tiie  plaintilb  and  snitdo- 
ing  that  of  Karrman. 

The  case  against  Karrman  is  obviouslvof  no 
importance  to  the  plaintiffs,  who  have  tuready 
one  valid  judgment,  and,  in  view  of  thesogges- 
tions  we  have  made  as  to  a  possible  misjoinder, 
will  probably  be  discontinued  when  the  caie 
goes  back  to  the  court  below. 

There  vsat  error  in  (he  jvdgmenX  armplaiiiid 
qf,  and  a  neu  trial  it  granted. 
In  this  opinion  Ihe  other  Jodgesoraiconed. 


Bamett  BENNETT 
e. 

Peter  GIBBONS. 

1.  An  a,ssignuient  of  error  in  an  a«tioa 
for  fraud  In  tbe  exeluui^  of  horaes, 

that  the  plaintiff  te8tified,ander  defend- 
ant's objection,  that  he  had  "paid  bis 
lawyer  $25  in  the  ease,'^  that  nis  own 
"horse  was  worth  $30,"  and  that  he 
"paid  defendant  $20  difference,"— is  not 
good. 

2.  Where  the  defendant  gives  in  evidence 
certain  atatements  made  to  the  plain- 
tiff at  the  time  of  the  trade,  by  a  third 
party,  as  to  the  value  of  defendant's 
horse,  the  r«p^  of  the  plaintiff  thereto 
is  evldenee  of  the  fket  wlwtkcr  the 
deceptiona  of  the  defendant  were  ise- 
coMniU  and  tbe  exclusion  of  such  en- 
denoe  on  the  general  ob jeetion,refenini; 
to  the  reply  itself, was  error.  Theobjee- 
tion  that  no  foundation  was  laid  for  tbe 
question,  not  having  been  inadebelov. 
deemed  to  have  been  waived. 

3.  In  Buoh  a  case  it  is  not  error  to  give 
the  following  reonest  to  the  jury:  "If 
you  Bnd  that  the  defendant  represented 
nis  horse  free  from  disease,  knowing 
nothing  about  the  troth  of  bis  state- 
ment, and  that  in  fact  it  had  an  incura- 
ble disease,  he  was  guilty  of  a  fraud, 
and  your  verdict  should  be  for  the  plain- 
tiff,' —where  the  chaive  immediatdy 
after  suppUea  the  de?«ct  in  such  le- 

Sineat  by  stating  that  it  mast  also  be 
ound  that  the  defendant  intended  to 
cheat  and  defraud  the  plaintiff,  and 
that  the  request  was  not  law  unless  the 
jury  found  that  the  defendant's  repre- 
sentations were  not  expressions  of  opin- 
ion, but  were  false  statements  made  in- 
tending to  (Receive  the  plaintiff. 

4.  The  plaintiff  having  in  his  possession  a 
wrltinir  which  he  declined  to  prodnoe 
upon  request  of  defendant's  counseL 
and  which,  on  being  identified  by  de- 
fendant, was  offered  in  evidence  by 
plaintiff,  but  excluded  on  defendants 
objection,  it  was  not  error  to  charge 
the  jury  to  lay  the  paper,  and  the  CSsci 
of  refusal  of  plaintiff  to  prodnoe  it* 
oat  of  consideration  of  the  case,  and 
that  no  Inference  should  be  drawn  Ux 
or  against  either  party  on  aooonnt  <tf  it 
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APPEAL  by  defendant  from  a  JudgmeDt  of 
the  Courtof  Comiuon  Pleas  of  New  Haven 
CoostT  in  favor  of  plaintiff  in  an  action 
brongbt  to  recover  damages  for  fraud  in  ef- 
fecting the  excbaoge  of  a  horse.  Ifew  tritU 
ffraatea. 

At  the  trial,  the  court,  after  reading  plain- 
tlEfs  requests  to  charge  (the  second  and  third  of 
which  wereasfoltowa:  "2.  If  you  find  that  the 
defendant  made  the  representations  that  his 
horse  was  free  from  disease,  and  knew  of  their 
falsity,  your  verdict  should  be  for  the  plaintiff. 
3.  If  you  find  that  the  defendant  represented 
hi»  horse  free  from  disease,  knowing  nothing 
sboat  the  truth  of  his  statements,  and  that  in 
fact  it  had  an  incurable  disease,  he  was  guilty 
of  a  fraud,  and  your  verdict  should  be  for  the 
I^iintifl^,  proceeded  to  charge  as  follows: 

"  The  question  of  fraud  Is  strictly  a  question 
of  faet  for  the  jury  to  determine,  and  the  bur- 
den is  upon  the  plaintiff  to  satisfy  you,  by  a 
fair  preponderance  of  evidence,  that  the  defend- 
sDt  koowinflv  and  intentionally  deceived  the 
plaintiff.  It  is  not  enough  for  the  plaintiff  to 
proye,  as  he  claims  in  fais  second  r^^uest,  that 
the  horse  had  an  incurable  disease,  and  that 
the  defendant  knew  of  it,  but  he  must  satisfy 
yoQ  that  the  defendant  actttally  deceived  the 
plnintiff  in  regard  to  it. 

■*ln determining  whether  or  not  the  defendant 
was  gailty  of  a  n^ud  upon  the  plaintiff,  you 
will  consider  all  the  evidence  adduced  in  the 
cue,  and  the  circumstances  in  wltidi  the  par- 
ties were  placed  at  the  time  of>  the  trade  so  far 
as  they  have  been  diown  by  the  evidence;  and 
if  yoQ  find  as  a  fact  tliat  the  horse  of  the  de- 
fendant had  an  incurable  disease,  and  that  the 
defendant  knew  the  character  and  fatality  of 
the  disease,  and  that  be  was  inquired  of  by  the 
plaintiff  in  regard  to  this  disease,  and  made 
tbe  statements,  as  claimed  by  the  plaintiff,  that 
the  horse  was  sound  and  free  from  disease,  In- 
ttioding  to  deceive  the  plaintiff  and  theretry  ob- 
lam  from  him  bia  horse  and  a  difference  in 
money,  your  verdict  should  be  for  the  plaintiff 
ux»rding  to  this  seccmd  request  of  the  plain- 
tiff to  charge. 

"  I  do  not  understand  the  third  request  to  be 
iaWf  unless  you  find  the  representations  were 
not  expressions  of  opinion,  but  were  false 
■tatemoitsiilade  intendmg  to  deceive  the  platn- 
lift. 

"The  plaintiff  cannot  recover  in  this  action 
nnless  he  proves,  by  a  fair  preponderance  of 
evidence,  that  the  defendant  was  guilty  of  the 
fraud  chntged  in  the  complaint  in  effecting  the 
)*ale  of  the  horse;  for  the  Jaw  is  so  that,  where 
tbere  is  no  fraud  and  no  express  warranty  of 
the  sale  of  personal  property,  the  purchaser 
takes  It  at  his  own  risk. 

"The  law  leaves  the  parties  to  select  their  own 
tenns  of  agreement,  and,  if  the  purchaser  takes 
llie  risk  of  trusting  to  a  contract  without  war- 
ranty, and  is  not  entrapped  by  artifice  or  de- 
fraodied  bj  misrepresentations,  and  the  quality 
of  the  article  proves  inferior  to  what  he  expect- 
«t,  he  has  no  redress  against  the  party  who 
■ells.  Nor  does  any  inference  arise  that  an 
article  is  of  a  certain  quality  because  it  was 
eoid  for  the  price  for  which  a  good  article  of 
the  kind  might  be  bought.  That  is,  if  you 
find  that  tbU  horse  was  sold  to  the  plaintiff  for 
a  sum  equal  to  the  value  of  a  souna  horse,  but 
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find  also  that  there  was  no  fraud  in  the  sale, 
you  must  decide  for  the  defendant, 

"  The  plaintiff,  having  bv  the  amendment  to 
his  complaint  abandonm  all  claims  for  breach 
of  warranty,  you  have  nothing  left  for  your 
consideration  but  tiie  question  whether  the  de- 
fendant procured  the  sale  by  fraud;  and  if  you 
find  that  thedefendantdid  not  procure  the  sale 
by  fraudulent  means  and  representations,  but 
that  the  plaintiff  made  the  ezchanee  relying 
upon  his  own  judgment,  your  verdict  should 
be  for  the  defendant,  no  matter  bow  unsound 
or  defective  the  horse  finally  turned  out  to  be. 

"  Fraud  cannot  be  presumed  or  guessed  at, 
but  the  partv  alleging  fraud  must  prove  it  by  a 
fair  preponderance  of  evidence;  and,  unless  it 
is  proven  to  your  satisfaction,  the  plaintiff  has 
faued  to  establish  his  case. 

"  It  is  dso  a  principle  of  law  in  the  sate  of 
personal  property  that,  if  the  claimed  defect  is 
patent — that  is,  apparent  to  sight  or  touch — 
and  can  readily  be  discovered  by  examination, 
and,  OS  in  this  case,  the  buyer  does  see  and  feel 
the  defect,  and  there  is  no  fraudulent  conceal- 
ment and  no  false  statements  regarding  it,  then 
the  maxim  caveat  emptor— let  the  buyer  be- 
ware— applies,  and  the  party  takes  the  property 
at  his  own  risk.  And  if  you  find  as  a  fact,  as 
the  defendant  claims,  that  the  plaintiff  saw  and 
felt  of  the  swelling  upon  the  horse's  face,  and 
did  not  ask  in  reg^  to  it,  and  did  not  require 
any  warranty  concerning  it,  and  that  there  were 
no  false  statements  made  by  the  defendantcon- 
cerningit,— no  fraudulent  concealment  regud- 
iug  it,— your  verdict  must  be  for  the  defiendant 
Even  If  you  find  that  the  horse  had  an  incur- 
able disa^,  and  that  this  was  known  to  the 
defendant,  yet,  unless  you  find  that  the  defend- 
ant was  guilty  of  some  fraud  by  concealing 
the  disease  or  misrepresenting  it,  your  judg- 
ment should  be  for  the  defendant,  for  it  was  no 
part  of  the  defendant's  duty  to  instruct  the 
plaintiff  how  to  buy  a  horse.  He  may  name 
the  price  for  his  property,  and,  so  long  ashe  is 
guilty  of  Ao  deception,  he  is  not  liable,  even  if 
the  plaintiff  loses  by  the  operation. 

"In  determining  the  preponderance  of  evi- 
dence, if  you  find  a  material  matter  testified  to 
by  one  witness  and  denied  by  a  witness  of 
equal  credibility  on  the  other  side,  and  no  other 
evidence  on  the  subject,  such  fact  must  be 
found  for  the  party  holding  the  negative,  or.  in 
this  case,  for  the  defense.  But  in  coming  to  a 
conclusion  you  will  carefully  weigh  all  the  evi- 
dence in  the  case;  andif,  upon  all  the  evidence, 
you  find  there  was  intentional  fraud  and  de- 
ception upon  the  part  of  the  defendant,  the 
plaintiff  will  be  entitled  to  recover. 

"The  plaintiff  requests  me  to  charge  you 
that  'the  demand  and  refusal  in  reference  to  a 
certain  writi^  should  not  enter  into  your  con- 
sideration. There  was  no  need  for  Mr.  Strouse 
(attorney  for  plaintiff)  to  deliver  it  at  that  time, 
because  it  was  not  a  part  of  the  case.  The 
plaintiff  had  not  been  examined  Id  reference 
to  the  contents  of  that  paper.'  And  upon  this 
the  court  charges:  The  claim  of  the  plaintiff 
is  based  solely  upon  the  fraud  of  the  defend- 
ant, and  no  eviclence  of  a  written  warranty 
was  given  by  the  plaintiff  in  his  examination  in 
chief.  Upon  his  cross-examination  he  testified 
that  the  defendant  had  given  him  a  writing, 
which  the  counsel  for  the  plaintiff 
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to  produce  upon  the  request  of  the  counsel 
for  the  defense.  Upon  the  examiDation  of 
the  defendant  in  chief,  he  testified  that  he gave 
a  writing  to  the  plaintiff,  and  testified  fully  as 
to  the  contents  of  the  writing;  and  upon  his 
cross-examination  the  plaintiff^s  counsel  show- 
ed him  a  paper,  asked  him  if  that  was  the  paper 
he  signed,  and  offered  to  lay  it  in  as  evi- 
dence, but  the  counsel  for  the  defendant  ob- 
jected, and  the  offerwas  not  pressed.  You  will 
therefore  lay  ihe  paper,  and  the  fact  of  the  re- 
fusal of  the  plaintiff  to  produce  it,  oat  of  the 
consideration  of  the  case,  and  no  inference 
should  be  drawn  for  or  against  either  party  on 
account  of  it. 

"If  you  find  as  a  fact  that  the  plaintiff  has 
proven  the  fraud  complained  of,  and  that  the 
defendant^  intending  to  cheat  and  defraud 
the  plaintiff,  made  the  statements  regarding  the 
condition  of  the  horse,  and  thus  induced  the 
plaintiff  to  part  with  his  money  uod  horse,  you 
will  then  determine  the  amount  of  damage  the 
plaintiff  is  entitled  to  by  reason  of  the  fraud; 
and,  in  fixing  this  amount,  you  can  consider 
the  value  of  the  plaintiff's  horse,  the  amountof 
money  the  plaintiff  paid  in  exchange,  and  the 
pJaintiff's  expense  for  counsel  fees  in  the  prose- 
cution of  this  suit." 

Further  facta  appear  in  the  opinion  of  the 
court. 

Mr.  C.  S.  HMDilion.  for  defendant,  ap- 
pellant: 

Witneaies  must  testify  to  facts,  not  to  their 
coDclusionu  drawn  from  them. 
1  Greenl.  Ev.  ^  484. 

The  exclusion  of  the  questions  asked  Dennis 
.T.  Drlscoll,  and  the  evidence  called  for  there- 
under, was  most  radically  erroneous,  bol3i  tecb- 
oically  and  substantially. 

The  entire  gist  of  the  plaintiff's  complaint, 
and  the  thing  without  proof  of  which  be  would 
have  DO  standing  in  court  whatever,  is  that  he 
was  decdved  by  the  defendant  at  the  time  of 
the  purdiase.  If  he  knew  at  that  time  Uie 
concfition  of  the  horse,  he  cannot  recover. 

Drm  V.  Roe,  41  Conn.  41,  50;  2  Add.  Torts, 
p.  1083. 

In  the  first  place,  it  is  essential  that  the 
means  used  should  be  successful  in  deceiving. 
However  false  and  dishonest  the  artifices  or 
contrivances  may  be  by  which  one  man  may 
attempt  to  induce  another  to  contract,  tbey  do 
not  constitute  a  fraud  If  that  other  b^ows  the 
truth  and  sees  through  the'artiflces  or  devices. 
Hand  enim  deeipituT  qui  acit  ae  decipi. 

Benj.  Sales,  %  429. 

To  constitute  a  fraud,  science  is  always  ne- 
cessary, and  it  must  be  alleged  in  the  declara- 
tion and  proved  at  the  trial;  for  where  there  is 
DO  science  there  can  be  no  fraud,  and  the  pur- 
chaser  must  trust  to  his  warranty,  expressed  or 
implied. 

1  Swift,  Dig.  p.  554;  BenJ.  Sales,  §  454. 

The  refusal  of^a  party  to  produce  papers,  up- 
on notice,  as  well  as  the  failure  of  the  part^ 
giving  the  notice  to  use  them  if  produced,  is 
matter  for  the  consideration  of  the  jury;  and  if 
the  papers  are  shown  to  be  io  the  possession  or 
subject  to  the  control  of  the  puty  upon  whom 
the  notice  is  served,  the  failure  to  produce 
them  will  warrant  the  court  in  instmcting  the 
Jury  that  they  may,  from  such  fafitire,  presume 


that  the  papers  or  books,  if  produced,  would 
operate  unfavorably  to  his  cause. 

Wood.  Pr.  Ev.  p.  29;  CtiJIon  v.  United  Staki, 
46  U.  S.  4  How.  242,  246  (U  L.  ed.  9S8);  1 
Swift,  Dig.  728;  Abb.  Trial  Brief,  153. 

Jfewn.  Stronse  &  Xi»w»  for  plaintiff,  aip- 
pellee: 

This  being  an  action  of  fraud,  considertbte 
latitude  is  allowed  in  the  admission  of  evidenu 
to  prove  the  fraud.  It  nowhere  appears  that 
the  evidence  objected  to  was  received  tor  a 
ill^timate  purpose,  and  the  record  fails  to  dis- 
close on  what  ground  it  was  objected  to. 

7)/ler  v.  Todd,  36  Conn.  330;  Nalteg  v.  Bart- 
ford  Carpet  Oo.  51  Conn.  524. 

Plaintiff's  expenses  of  litigation  were  pnfper 
ly  a  part  of  the  damages  which  the  jury  nuftbt 

Ijyneh  v.  BaU,  41  Conn.  348. 

The  practice  is  to  refuse  new  trials  for  tbe 

improper  admission  or  rejection  of  evtdeoct. 
whether  material  or  Immaterial,  when  a  p(»ii< 
in  the  cause  is  clearly  proved  by  competent  evi- 
dence, and  correctly  found  by  the  juiy.  sod 
substantial  justice  has  been  done. 

1  Graham  &  W.  New  Tr.  p.  524;  3  Graham 
&  W.  New  Tr.  pp.  609, 634;  Orary  v.  Spragtu. 

13  Wend.  41;  Hunt  v.  Barrti,^  Jcdms.  lSt<: 
Th^at  V.  Rom,  8  Wend.  072;  K*il^  v.  MerriR, 

14  He.  238;  State  v.  EngU,  21 N.  J.  L.  365, 886; 
Step/ieia  v.  Crawford.  1  Ga.  574;  Mtn  i- 
Parish,  8  Ohio,  107;  BuU  v.  Air<fe»,49Coon. 
64;  Brown  v.  Soutftburjf,  1  New  iSig.  Rep 
422,  53  Conn.  212. 

LoomiSft/.,  delivered  the  opinion  of  the  court: 
This  is  a  complaint  for  fraud  io  effeciii^  an 
exchange  of  a  horse  belonging  to  the  plaintifF 
for  one  belonging  to  the  defendant.  The 
plaintiff  had  a  verdict  In  the  court  below,  aod 
the  defendant  appeals.  Ten  errors  are  asaieiied 
as  reasons  for  the  appeal,  nearly  all  of  which 
relate  to  the  rulings  of  the  court  in  the  admis- 
don  of  evidence. 

The  evidence  of  the  v^erinary  surgeon  as  to 
the  nature  and  character  of  the  disease  whid 
the  defendant's  horse  had  before  and  at  the 
time  of  the  trade;  the  question  whether  there 
were  other  diseases  which  would  be  sttoided 
with  similar  swellings  on  the  bead ;  the  fatA  thai 
the  nature  and  fatal  character  of  the  diwa^e 
were  fully  explained  to  the  defendant  josi  be- 
fore the  trade;  the  retom  of  the  horse  the 

Slai&tiff  to  the  defendant  immedli^^  upoe 
Iscovering  the  fraud,  with  the  plaintiff's  d^ 
mand  for  the  return  of  the  money  and  the 
horse  which  he  let  the  defendant  have,— were 
all  so  clearly  relevant  and  proper  as  to  Rsder 
discussion  unnecessary. 

The  fact  that  the  saigeon,  just  after  the 
trade,  examined  the  horse  for  the  plaintiff,  and 
told  him  the  same  thing  he  had  told  thedefend- 
ant  shortly  before  the  trade,  was  immateriiL 
except  to  show  the  continuance  of  the  dbewr 
and  that  the  plaintiff  relumed  the  horse  to  tbc 
defendant  immediately  upon  discovering  the 
fraud;  which  facts  do  not  seem  to  have  been 
contested,  for,  when  the  defendant  came  to 
testify,  be  admitted  that  the  trade  wasmadr  be- 
tween eleven  and  twelve  o'clock,  and  the 
plaintiff  returned  the  horse  at  about  one  o'ckick 
following  on  the  same  day. 
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The  ^aiDUfrs  testiaiony  that  he  paid  his 
lavTCir  fSS  for  coadiicHng  the  sqit.  In  connec- 
timi  with  a  farther  stiitetnent  that  his  own 
bone  vas  worth  $30  and  be  paid  the  defendant 
(30  difference,  did  not,  it  would  seem,  barm 
the  defendant  in  the  result,  for,  after  having 
both  horses  and  the  $20  in  money,  be  was  re- 
tired by  the  verdict  to  pay  the  plaintiff  only 

But  in  disposiDi;  of  the  question  on  this 
graond,  it  may  be  implied  tliai  we  consider  the 
mUog  erroneous,  which  we  by  no  means  con- 
cede. It  is  well  settled  that  in  actions  of  fraud 
and  to  recover  for  flagrant  wrongs,  in  addition 
to  the  actual  damages  arising  directly  from  the 
ttuisactioD,  the  jury  may  make  the  plaintiff 
good  for  the  expenses  of  litigation  which  be 
was  obliged  to  Incur  in  order  to  obtain  redress. 
Lindn  r.  BuAntR,  15  Conn.  326;  Ivei  v.  Car- 
ter, 24  Oonn.  406;  Wdck  v.  I>urand,  86  Conn. 
183. 

Now,  although  it  is  not  usual  to  introduce 
evidence  to  show  specifically  the  amount  of 
sncb  expenses,  yet,inasmuch  asit  is  a  legitimate 
element  of  damage,  we  do  not  see  why  relevant 
endedCe  is  not  as  proper  as  in  relation  to  any 
other  item  of  damage,-^t  being  understood ,  of 
course,  that  it  is  discretionary  with  the  jury  to 
indode  this  or  not;  but  it  seems  to  us  that  it 
cannot  be  erroneous  to  furnish  the  jury  with 
wmesure  basis  for  such  an  addition,  instead  of 
leaving  the  whole  matter  to  guesswork. 

The  only  error  respecting  the  admission  of 
evidence,  which  c^ls  for  a  new  trid,  is  the  ex- 
clusion of  the  plaintjfrs  reply  to  what  the  wit- 
neas  Driscolt  stated  to  him  r«pecting  the  horse 
be  bad  of  ^e  defendant  The  finding  states 
the  question  as  follows:  "  The  defendant  in- 
irodu'ced  one  Dennia  J.  Driscoll  as  a  witness, 
who  testified  to  the  conversation  between  the 
plalnUff  and  defendant  at  the  time  of  Uie  sale, 
and  that  be  took  the  plaintiff  one  side  and  told 
bim  if  this  hotse  was  all  right  be  would  he 
worth  $150  to  %VUi,  and  If  the  horse  was  sound 
be  conld  not  expect  to  get  him  for  the  price." 
Tbedefendant'scounsel  then  asked  the  witness: 
"What  did  the  plaintiff  say  in  reply?"  To  this 
question  the  plaintiff  objected,  and  the  court 
saatained  the  objection  and  excluded  the  evi- 
dowe. 

To  maintain  an  action  forfraud.  it  is  elemen- 
tary that  there  must  not  only  be  acts,  words,  or 
artifices  intentionally  false  on  the  part  of  the 
defendant,  but  they  must  be  successful  in  de- 
ceiving. If,  tlien,  the  plaintiff  knew  the  actual 
facts  as  to  the  condition  of  the  horse  he  was 
about  to  exchange  for  his  own,  the  defendant's 
intended  deception  never  reached  him.  The 
truth  remained  in  his  own  mind,  however  great 
.ibe  deception  in  the  defendant's  purpose. 
Theresresome  attempts  to  commit  cnmettiat 
are  punishable  as  such  under  the  rules  of  crim- 
inal law,  but  attempts  to  defraud  are  not  the 
mbjecta  of  dvil  action  tmless  they  are  suc- 

ttiSfDl. 

What  DriscoU  told  the  plaintiff,  if  true,  did 
lend  to  diow  that  he  had  some  knowledge  of 
the  condition  of  the  horse  at  the  very  time  he 
*ai  negotiating  for  an  exchange.  It  is  to  be 
PRSQowd  that  the  reply  would  have  referred 
to  the  same  matter,  and  that  it  would  or  might 
bave  ftmiisbed  more  certain  evidence  as  to  the 
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extent  of  the  plaintiff's  knowledge,  and  as  to 
the  real  in,ducement8  that  were  Imding  to  the 
trade. 

But  the  plaintiff  says  the  reply  called  for  was 
not  evidence,  because  the  proper  foundation  for 
it  tiad  not  been  laid;  that  is,  it  bad  not  ap- 
peared that  he  made  any  re^ly.  But  no  such 
objection  was  made  at  the  time,  but  only  the 
general  objection,  which  must  have  been  un- 
derstood as  referring  to  the  reply  itself;  and 
the  ruling  of  the  court  rejecting  the  evidence 
offered  without  any  explanation  must  be  un- 
derstood as  referring  to  the  evidence  contained 
in  the  reply,  assuming  that  the  plaintiff  did 
reply.  Had  the  objection  that  no  foundation 
had  been  laid  for  such  a  question  been  made 
at  the  time,  it  proliably  would  have  been  imme- 
diateh'^  obviated  by  the  preliminary  inquiry. 
We  think  such  an  objection  ought  to  be  con- 
sidered as  waived  under  the  circumstances. 

The  defendant  complains  of  the  charge  in 
only  two  particulars.  The  first  is,  that  "  the 
court  erred  in  its  charge  to  the  jury  in  respect 
to  reading  the  third  request  of  the  plaintiff  to 
the  jury.  This  assi^ment  has  been  materi- 
ally sirengthened  and  improved  in  the  brief  of 
the  counsel  for  the  defendant  before  this  court, 
by  adding  that  the  request  was  r^  as  a  part 
of  the  charge.  This  obviously  is  the  controll- 
ing point.  But  the  record  shows  that  it  was 
not  read  as  pari  of  the  charge,  and  moreover 
that  the  charge  supplies  the  very  element  which 
the  defendant  claims  to  be  wanting  in  the  re- 
(luest,— namely,  that  the  defendant  must  have 
intended  to  cheat  and  defraud  tbeplaintiff for 
the  court,  immediately  after  reading  the  plain- 
tiff's request,  charged  the  jury  that  "  the  ques- 
tion of  fraud  is  strictly  a  question  of  fact  for 
the  jur^  to  determine,  and  the  burden  is  upon 
the  plaintiff  to  satisfy  you  by  a  fair  preponder- 
ance of  evidence  that  the  defendant  knowingly 
and  intentionally  deceived  the  plaintiff.  It  is 
not  enough  for  the  plaintiff  to  prove,  as  he 
claims  In  his  second  request,  that  the  horse  bad 
an  incurable  disease  and  that  the  defendant 
knew  of  it;  but  he  must  satisfy  you  that  the  de- 
fendant actually  deceived  the  plaintiff  in  re- 
gard to  it," — still  further  emphasizing  the  same 
thoughts  in  other  parts  of  the  cliarge;  and  not 
only  so,  but  the  judge  alluded  to  Hie  third  re- 
quest particularly,  and  said  to  the  juir:  "  I 
do  not  understand  the  third  request  to  be  law, 
unless  you  find  the  representations  were  not 
expressions  of  opinion,  but  were  false  state- 
ments made  intending  to  deceive  the  plaintiff. " 
Under  these  circumstances  it  is  extraordinary, 
not  only  that  it  should  have  been  assigned  for 
error,  but  still  more  so  that  it  should  have  been 
urml  before  this  court. 

The  defendant  also  assigns  for  error  the 
ruling  of  the  court  respecting  a  writing  alleged 
to  have  been  wrongfully  withheld  by  the  plain* 
tiff's  counsel  from  the  defendant.  But  the 
finding  explains  the  matter  fully  and  shows 
that  the  defendant  has  no  grievance  at  all  in 
that  respect;  for,  after  the  writing  bad  been 
shown  to  the  defendant  while  giving  his  testi- 
mony and  identified  by  him,  it  was  offered  in 
evidence  on  the  trial  by  the  plaintiff,  and  the 
defendant's  counsel  objected  to  its  admission; 
and  for  that  reason  the  offer  was  not  pressed. 

Without  further  discussion  we  will  say  that 
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there  was  qo  wror  of  whicb  the  defendant  can 
complain  in  the  matter  referred  to  in  the  special 
ftndmg. 

Thtrrt  waa  error  in  exelitding  the  plaintiff's  re- 
ply to  what  UtewitnettDriteoU said  tohim  about 
the  horse  of  the  defendant,  and  a  new  trial  is 
ordered. 

In  this  opinion  the  other  Judges  concurred. 


Augustus  S.  CHASE  ^  tU.,  Trustees,  etc., 

V. 

Noah  B.  TUTTLE  et  al. 

1.  A  majority  of  the  directors  of  a  joint 
stock  corporation  may  (under  the  Con- 
necticut statutes)  make  avalldseneral 
asaleiimeDt  of  the  property  of  the  cor- 
poration for  the  benefit  of  creditors. 

2.  The  action  of  the  ma^oritjrof  the  di' 
rectors  of  a  corporation,  forming  a  le' 

f:al  quorum,  is  not  Invalidated  by  the 
act  that  certain  of  the  abaeni  dlreo- 
torai  who  were  out  of  the  State  and  not 
accessible,  failed  to  receive  actual 
noticse  of  the  meeting. 
8.  The  provision  of  the  Act  of  1876  (Sess. 
Laws  1876,  p.  107)  that  any  one  of  the  di- 
rectors or  executive  officers  of  any  do- 
mestic eorporatioit,  owninsr  stock  in 
any  other  domestic  corporation,  shall 
be  eligible  to  be  a  director  of  such 
other  corporation,  was  not  repealed  by 
the  provision  of  the  Joint  Stock  Act  of 
1880  (Sess.  Laws  1880,  p.  561)  that  the  di- 
rectors of  joint-stock  corporations  shall 
be  stockholders  therein. 

4.  Where  the  record  of  a  meeting  of  the 
direotora  of  a  corporation  recites  that 
the  proceedings  recorded  were  bad  at  a 
meeting  called  for  a  certain  paipose,  it 
will  be  proenmed*  until  the  contrary 
api>ear8,  that  the  purpoae  of  the  meet- 
ing was  epeciflea  in  the  notice  there- 
of sent  to  the  respective  directors. 

(New  Haven  Filed  February,  18S8.) 

ON  reservation  upon  a  finding  of  foots  by  the 
Superior  Court  of  New  Haven  County  in 
an  action  of  replevin.   Judgmeai  for  plaintiffii 

advised. 

The  facts  and  questions  involved  are  suffi- 
ciently stated  in  the  opinion  oi  the  court. 

Mmn.  S.  W.  Kelw^  and  C.  B.  Jngur- 
■oil*  for  plaintiffs: 

The  assignment  of  the  corporation  was  valid. 
A  majority  of  the  directors  were  present  and 
acting,  and  their  vote  to  make  the  assignment 
was  unanimous.  All  the  directors  who  were 
in  the  StatCj  and  who  could  be  reached  by  rea- 
sonable notice,  were  present.  The  assignment, 
made  by  a  majority  of  the  directors  in  this  case, 
was  legal  and  valid  at  common  law. 

1  Mbrawetz.  Priv.  Corp.  Sd  ed.  §  618;  2 
Morawelz.  Priv,  Coro.  §  804,  note;  Sargent  v. 
Webster,  18  Met.  497." 

But,  aside  from  the  common  law,  the  statutes 
of  this  State  authorize  the  assignment  in  insol- 
vency by  a  majority  of  the  directors,  beyond 
question. 
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Gen.  Stat.  1876,  p.  379,  §  18. 

Another  and  later  statute  makes  eqaw 

provision  for  an  assign  meat  in  insolvency  by 

the  directors. 

Pub.  Acts  1885,  p.  493. 

With  both  these  statutes  in  fuU  force,  there 
can  t>e  no  question  as  to  the  authority  of  Ibf 
majority  of  the  directors  to  make  ao  asaigih 
ment. 

Mid^Oury  Bank  v.  Butlana  ift  W.  B.  Co. » 
Yt.  170;  State  v.  Smith.  48  Yt  368,  S8<;  Bi^ 
erlyv.  Emerson,  23  N.  H.  555. 

H.  R.  Colt  was  defaetoA  director  of  said  cor- 
poration, and  his  title  to  tbe  office,  or  right  to 
act  as  a  director,  cannot  be  questioned  ia  tUt 
suit.  He  hadbeenduly^pointedbjrtbestock- 
bolders,  and  had  been  an  "acting  director"  for 
more  than  one  year.  This  title  to  the  offlo- 
cannot  be  attacked  collaterally  in  this  way,  id 
a  suil  or  proceeding  al  law  to  which  he  is  oM  • 
partv. 

Brown  v.  (TConneU,  86  Conn.  451;  StaU  t. 
Carroll,  88  Conn.  471. 

Tbe  only  proceeding  to  question  his  autlxR-- 
ity  is  the  appropriate  action  of  quo  loarrasbL 
And  this  is  the  proper  proceeding  in  caie  of  in 
officer  or  director  of  a  private  corporati<HL 

Gen.  Btat.  1876,  p.  482;  Orannlie  CharUabU 
Asao.  V.  Baldwin,  1  Met.  859;  Green  v.  Oady,  9 
Weud.  414;  3  Morawetz,  Priv.  Corp.  2d  ei 
§  689;  Ang.  &  A.  Corp.  Officer,  and  cases  there 
cited;'5*ofe  v.  Curtis,  85  Coon.  874,  882. 

Tbe  notice  of  the  meeting  of  tbe  directonst 
which  the  assignment  waiaaUuHizcd  and  made 
was  sufficient. 

Tbe  fact  of  notice  being  found,  the  Isw  will 
presume  the  contents  of  the  notice  were  proper 
for  the  purpose,  in  the  absence  of  proof  to  the 
contrary. 

New  Haven  Sat.  Bank  v.  Daw,  8  Coos. 
191;  Lane  v.  Brainerd,  80  Conn.  SOS;  Sngait 
V.  Webster,  18  Met.  487;  Chouteau  /ml  Cfe  t. 
Holmet,  68  Ho.  681;  A  a  80  Am.  Rep.  607; 
MeDanieU  v.  Ftour  Brook  Mfy.  Oo.9Siyt.Wi. 
284. 

The  Probate  Court  of  Waterbury  had  jnri* 
diction  to  "accept,  approve,  and  record  "the 
assignment,  when  presented  to  said  court  by  the 
agent  under  the  votes  of  tbe  direct(HS;  and, 
bavine  such  Jurisdiction,  lis  Judgmoit  caaaot 
be  coifaterally  attacked. 

Jitdton  V.  Lake,  S  Day,  818;  Dickinton  v 
Hayes,  81  Conn.  417;  Fortunes.  Aiofc,  aSCcnD. 
1;  Sullivan  v.  Faj;,42Conn.  98;  AsAtnea^sArf- 
27  Conn.  248;  Freem.  Judg.  %%  116. 136. 

A  corporation  cannot  set  up  agalost  itscml- 
itors  the  invalidity  of  a  defaeto  vgent  appai^ 
ment. 

MeOaU  v.  Byram  Mfg.  Co.  6  Conn.  486. 

Jf«wr9.  John  8.  Be»eh.  D.  F.  H^Uatcr, 
and  Oeor^  C.  La.y.  for  defoidanta: 

Ooe  who  deals  with  a  corporation,  and  coo- 
tracts  with  it  upon  tbe  faith  that  its  directon, 
who  are  held  out  to  the  public  as  baving  the 
management  of  its  property  and  affairs,  luiva 
legal  right  to  act,  oogbt  not  to  be  ddiund  of 
bis  remedy  against  tbe  corporation  fta  bnacb 
of  its  contract,  upon  the  ground  tluil  one  v 
more  of  its  acting  directors  were  not  kfal  di- 
rectors. 

Morawetz,  Priv.  Corp.      687-840;  Dmpa^ 
Line  v.  Bellamy  Mfg.  Co.  12  N.  H.  305. 
But  the  doctrine  is  baaed  upoix  tbe  fuiBiir 
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jHindple  of  ao  estoppel  in  pais,  and  applies 
only  where  that  principle  can  be  fairly  invoked 
by  third  parties  who  have  dealt  with  the  cor- 
ponthm  ui  the  faith  that  Its  annts  had  in  (act 
the  authority  they  were  permitted  to  assume 
and  ezerciae.  No  such  principle  can  apply  in 
tbiscase. 

A.  trustee  under  an  assignment  in  insolvency 
stands,  toward  all  honest  claimants  against  the 
aasiiriied  estate,  in  the  same  attitude  in  which 
bis  assignor  stood. 

Pjtm^y,  Thayer,  38  Conn.  337;  3  Story,  Eq. 
Jur.  S  1S3I»:  Burr.  Aarign.  4th  ed.  §  801. 

"  Tlie  notice  of  the  meeting  oi  the  share- 
luldNsof  a  corporation  must  fix  the  exact  time 
ind  place  of  the  meeting,  and  in  certain  cases 
must  also  indicate  the  nature  of  the  hiuiness  to 
be  transacted.  If  the  manner  of  giving  notice 
is  prescribed  by  the  charter,  notice  must  be 
Ctren  in  that  manner  in  order  to  be  effectual. 
*  •  *  The  notice  must  be  served  upon  each 
sbareholder  in  person,  unless  otherwise  pro- 
vided by  the  charter  or  a  by-law." 

1  Morawetz,  Corp.  g  481,  and  cases  there 
died;  Stow  v.  Wyae,  7  Conn.  214. 

"  Notice  of  the  meetings  of  directors  mupt  be 
^en  in  the  same  manner  as  notice  of  the  meet- 
iDga  of  the  shareholders.  The  notice  most  dis- 
tiiicth^  fix  the  time  and  pUtce  of  the  meeting, 
and  toe  notice  must  be  given  in  time  to  enable 
tbe  person  notified  to  reach  the  place  of  meeting 
in  the  customary  manner." 

Id.      531,  683. 

IhmmbIs.  J.  ,delivered  theoplnionof  the  court: 

This  is  an  action  of  replevin  brought  by  tbe 
tnistee  of  Brown  &  Broe.,  an  insolvent  corpo- 
ration, for  certain  goods  that  were,  mi  the  4tfa 
of  Januaiy.  1886,  attached  by  tlie  defendant,  as 
a  deputy  sfaertft,  on  tbe  suit  of  the  National 
Shoe  &  Leather  Bank  of  New  York  against  tbe 
corporation.  On  tbe  evening  of  the  same  day 
io  assignment  for  the  benefit  of  all  tbe  credit- 
ors of  Uie  corporation  was  made,  piltsuant  to  a 
vote  of  a  majority  of  ita  directors,  as  is  claimed, 
whi^  was  lodged  on  file  in  the  probate  court, 
and  anbsequently  accepted,  approved,  and  re- 
corded hv  that  court;  and  the  plaintiffs  were 
■ppointed  and  qualified  as  trustees.  The  sole 
defense  against  this  action  is  that  the  assign- 
ment was  invalid  and  of  no  effect. 

Tbe  claimed  illegality  of  the  assignment  Is 
based  upon  three  objections  only:  1.  That 
two  tH  the  Ave  directors,  being  out  of  tbe  State 
It  the  time,  did  not  receive  any  notice  of  the 
meeting.  3.  That  of  the  three  persons  who 
acted  as  directors  in  the  matterln  question,  one, 
namely,  Henry  R.  Coit,  was  not  legally  a  di- 
rector, though  chosen  as  such,  because  he  was 
not  a  stockholder  of  Brown  &  Bros.  8.  That 
the  notices  of  the  meeting  sent  to  the  directors 
did  not  specify  tbe  object  of  the  meeting,  as  re- 
qnired  by  statute. 

I.  We  do  not  think  tbe  assignment  invalid 
for  want  of  actual  notice  to  the  two  directors, 
who  were  at  the  time  absent  from  the  State. 
Notice  was  sent  by  tele^am  to  them,  as  to  the 
□tbos,  at  their  address  in  this  State;  but,  one 
being  in  tlie  Territory  of  Montana,  and  tbe 
other  in  South  Candina,  ^mbj  failed  to  receive 
tbe  notioea.  Under  these  drcumstances  it 
wooM  aeem  nnreasonaUe  to  hold  that  a  ma- 
Jm%of  the  vhole  number,  being  pnsent,  could 
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not  do  a  legal  act  binding  tbe  corporation. 
Tbe  exigency  demanded  immediate  action  to 
save  the  property  and  to  save  expense.  It  is 
easy  to  see  how  disastrous  might  be  tbe  conse- 
quences were  we  to  adopt  the  luriociple  con- 
tended for  by  the  defendants.  The  situation 
of  the  absent  directors  migbttw  much  more  re- 
mote and  inaccessible  than  in  the  present  case, 
requiring  many  months  or  even  years  to  reach 
them  by  actual  notice.  Must  the  corporation 
remain  paralyzed  aU  this  time,  without  aUllty 
to  protect  itself  f 

But  the  auffgestion  was  made,  in  the  argu- 
ment in  behalfof  tbe  defendants,  that  it  might 
be  treated  as  a  case  of  vacancy,  which  the  re- 
maining directors  could  fill,  pursuant  to  the 
Actofl880.  8es8.Lawsl880,p.fl6l,§7.  If, 
however,  the  office  was  vacant  as  to  tbe  two 
absent  directors,  then  surely  tbe  remaining  di- 
rectors could  lawfully  represent  the  corpora- 
tion; for  there  Is  no  general  law  or  principle 
requiring  vacancies  In  the  board  of  dlreclms  * 
to  be  filled  before  the  remaining  directors  can 
act  in  tbe  business  of  the  corporation;  pro- 
vided, of  course,  the  number  left  is  suf- 
ficient to  constitute  a  legal  quorum.  Under 
our  General  Statutes,  p.  379,  %  12,  "  a  majori- 
ty of  tbe  directors  of  any  corporation,  con- 
vened according  to  the  by-laws,  shall  conrtltuto 
a  quorum  for  we  transaction  of  btudness."  In 
order,  probably,  to  avoid  a  doubt  that  might 
arise  whether  a  general  assignment  was  such 
business  as  was  contemplated  under  tbe  above 
statute,  the  Legislature,  by  the  Act  of  1886 
(Seas.  Laws  1885,  p.  498),  provided  that  the  as- 
signment of  any  corporation  may  be  made  by 
the  directors  In  legal  meeting  called  for  such 
purpose."  This,  however,  was  not  intondedto 
change  the  rule  as  to  a  quomm  under  the  pre- 
ceding statute.  There  can  be  no  doubt  Uiat  a 
majority  of  the  directors  could  make  a  valid 
asawnment. 

II.  But  this  brinprs  us  to  the  second  objec- 
tion.— that  Henry  B.  Coit,  one  of  the  three  who 
participated  in  making  the  asugnmenl,  was  not 
a  lawful  director,  and  therefore  the  attempted 
assignment  was  made  by  only  two  directors. 
It  is  conceded  that  Colt  was  regularly  appoint- 
ed to  tbe  office,  and  that  he  was  at  tbe  time  a 
director  de  faeio;  but  the  contention  is  that  he 
was  not  eligible  to  the  office  because  he  was 
not  a  stockholder  of  the  Brown  &  Bros,  corpo- 
ration. In  behalf  of  the  plaintiff  itis  eamestlr 
contended  that  tbe  acts  of  Colt  as  a  (fe  faeio6{- 
rector  are  perfectly  valid,  and  cannot  be  ques- 
tioned except  once  for  all  in  a  direct  proceed- 
ing to  oust  him  from  the  office,  as  upon  a  quo 
warranto.  On  the  other  hand,  the  counsel  for 
the  defendants  contend  that  the  principle  ap- 
plies only  where  there  exists  the  element  of  an 
estoppel  in  pais;  that  is,  where  third  parties 
have  dealt  with  the  corporation  on  the  faith 
that  its  directors  and  agents  had  in  fact  the  au- 
thority they  were  permitted  to  assume  and  ex- 
ercise; but  that  the  corporation  itself  could  not 
invoke  tbe  aid  of  the  same  principle  in  support 
of  the  validity  of  its  own  acts  which  have  af- 
fected the  rights  of  third  parties,  because  tbe 
corporation  could  not  have  been  misled.  We 
have  no  occasion  to  settle  this  interesting  ques- 
tion. becauBO  we  thtnk  Coit  was  a  director  de 
jure. 

^  While  we  concede  that  ^^^(ajgn^e 
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stockholder  of  Brown  &  Bros,  yet  by  represen- 
tation be  was  a  stockholder;  tbat  is,  he  was 
secretary,  treasurer,  and  managing  director  of 
the  Ijlcbfield  Savings  Society,  which  was  at 
the  time  of  his  appointment  a  lawful  stock- 
holder in  the  corporation  of  Brown  &  Bros. 

At  any  rate  he  was  eligible  to  the  office  of  di- 
rector under  the  Act  of  1876  (Sess.  Laws  1876, 
p.  117),  which  provides  that  "  any  one  of  the 
directors  or  executive  officers  of  any  conxira- 
tion  incorporated  by  the  laws  of  this  State, 
owning  stock  in  any  of  tbe  banksor  other  cor- 
porations of  this  State,  shall  be  eligible  to  be 
elected  as  a  director  of  such  banksor  other  cor- 
porations, at  any  meeting  of  the  stockholders 
of  such  banks  or  other  corporations,  legally 
convened  for  the  election  of  tbe  directors,  and, 
up<Hi  sticb  election,  ma^  actas  directorof  such 
bank  or  other  corporation." 

But  the  claim  is  made  that  the  pi;ovisioo  was 
repealed  by  §  7  of  the  new  Joint  Stock  Act  of 
1880  (Sess.  Laws  1880,  p.  561),  which,  in  pro- 
viding that  tbe  affairs  of  every  joint-stock  cor- 
poration shall  be  managed  by  three  or  more 
directors,  adds,  "who  shall  be  stockfaoldeTS  in 
the  corporation." 

There  is  do  express  repeal  of  the  first-men- 
tioned Act;  and  tbe  implication  is  strongly 
against  it,  from  tbe  fact  tbat  certain  specific  pro- 
visions of  former  statutes  are  mentioned  as  re- 
pealed, while  the  Act  of  1876  is  not  mentioned. 
Then,  in  connection  with  the  general  repealing 
clause  of  Acts  inconsisteot,  there  is  a  saving, 
amonc  other  things,  of  any  rights  acquired  un- 
der e:^ting  laws.  The  light  of  a  savings  bank 
whose  assets  are  invested  iu  another  corpora- 
tion, to  have  a  voice  in  directing  its  affairs,  Is 
surely  of  great  importance  and  value.  The 
record  does  not  teli  us  wbelber  this  investment 
of  the  Litchfield  Savings  Society  existed  when 
the  Act  of  1880  was  passed.  W'e  refer  to  this 
now  to  show  the  spirit  and  purpose  of  the  Le- 
gisJatare  in  carefully  guaraiog  all  important 
rights  and  Interests.  There  fs  no  reason  why, 
in  1880,  they  should  have  desired  or  designed 
to  repeal  tbe  wise  and  just  provision  of  1876. 
Nevertheless  tbe  counsel  for  the  defendants  in- 
sist that,  however  wise  and  just,  it  must  be 
swept  away  by  the  Act  of  1880,  because  it  is  so 
inconsistent  with  it  that  botii  cannot  stand  and 
operate  together.  We  answer  that  both  did 
stand  and  operate  together  for  the  period  of 
four  years  at  least,— from  1876  to  1880;  for  it  is 
to  be  borne  in  mind  that  the  provision  referred 
to  in  the  Act  of  1880  was  not  new,  but  merely 
continued  in  force  an  old  provision  found  in 
the  General  Statutes  of  1875,  p.  312,  §  1,  and 
in  the  statutes  long  before  that.  When  the 
Joint  Stock  Act  was  re-enacted  In  1880  with 
aome  new  provisions,  it  seems  unreasonable  to 
suppose  tbat,  by  the  mere  retention  of  tbe  old 
provision  in  the  same  language,  it  could  have 
been  intended  to  give  it  a  force  and  effect  so 
much  jp^ater  than  it  bad  for  tbe  four  years 
precedm^.  The  remedial  nature  of  the  Acts 
in  question,  and  tbe  reasons  for  their  enact- 
ment, will  justify  us  in  construing  one  as  ex- 
plaining and  qualifying  tbe  other.  ~  While  it  is 
true  that  only  stockholders  areeligible.the  neces- 
sary implication  is  that  all  stockholders  are 
eligible;  but,  inasmuch  as  the  savings  bank,  in 
its  corporate  capacity,  could  not  well  act  as 
a  dtiector  in  another  corporatioo,  Its  executive 
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officer  or  chief  manager  is  tbe  stockholder 
within  tbe  meaning  of  tbe  two  Acts  unda  cos- 
sideration.  In  reaching  the  result  thai  the  foo- 
vision  of  1876  has  not  been  repealed,  we  are 
glad  to  be  supported  by  the  new  reviaion  of  tbe 
statutes  which  goes  into  effect  in  1888.  In  that 
revision  the  Act  of  1876  is  retained  in  g  1922, 
while  tbe  provision  of  1880  is  also  found  in 
§  1950. 

ni.  The  only  remaining  objection  is  thtt 
tbe  meeting  of  the  directors,  for  the  making  of 
the  assignment,  was  illegal  for  defects  in  tbe 
notice.  The  only  by-law  or  rule  adopted,  reb- 
tive  to  the  matter,  prescribed  simply  tb&t 
"meetings  of  directors  may  be  held  as  oftea, 
at  such  place,  and  in  such  manner,  as  tbej 
may  from  time  to  time  determine. "  No  fora- 
ality  whatever  is  prescribed;  and  if  all  the  di- 
rectors happened  to  be  together,  and  agned  to 
hold  a  meeting  immediately  for  a  particukr 
object  within  tbeir  jurisdiction,  we  do  not  ^ 
how  their  action  could  be  impeached  on  thai 
ground.  As  the  want  of  actiuil  notice  to  tbe 
two  directors  who  were  absent  from  tbe  tote, 
at  places  so  remote  that  they  could  not  be 
reached,  has  been  excused  in  this  case,  all  tbe 
directors  capable  of  acting  under  tbe  drcDm- 
stances  were  present 

But  it  is  said  tbat  the  statute  which  empos- 
ers  directors  to  make  an  assignment  reqoiret 
that  "tbe  meeting  be  called  for  such  purpose." 
and,  in  Ibis  connection,  the  defendants  rely  on 
the  finding  which  says  that  there  was  no  evi- 
dence that  the  telegram  contained  any  notilka- 
lion  as  to  the  purpose  of  tbe  proposed  meetinz. 
It  will  be  observed  that  this  is  not  a  findiiu; 
that  the  purpose  was  not  specified,  but  onlr 
that  the  contents  of  the  telegram  bad  not  be^ 
proved  by  either  party;  but.  under  the  drcuin- 
stances  we  are  about  to  mention,  tbe  burden  of 
showing  that  the  object  was  not  specified  wai 
on  the  defendants.  The  record  of  this  nwrt- 
ing  is  annexed  as  part  of  tbe  flodiog,  and  it 
says:  "At*a  special  meeting  of  the  direciWBof 
Brown  &  Bros.,  called  for  the  purpose  of 
making  an  assignment  of  its  estate  iia  insol- 
vency tor  the  benefltof  all  the  creditcMrs,  patsa- 
aot  to  tbe  statutes."  etc. 

Upon  this  record,  until  tbe  contrary  is  foood. 
it  must  be  presumed  that  the  purpose  waBsp^ 
cified  in  the  call.  This  principle  Is  sustauted 
by  the  case  of  Sargent  v.  WOtter.  13  Met.  3M, 
where  tbe  validity  of  an  assignment  by  a  cw- 
poration  for  the  benefit  of  creditors  was  aougbl 
to  be  impeached  for  want  of  notice  to  all  tbr 
directors.  Chief  Justice  Shaw  disposed  of  tbr 
objection  as  follows:  "Another  objection  cf 
the  same  kind  is  tbat  it  does  not  appear  thit 
notice  of  tbe  meeting  was  given  to  all  tbe  di- 
rectors. But  the  contrary  does  not  appeu: 
and  it  would  be  hazardous  to  decide  that  ertrr 
vote  passed  by  an  aggregate  body  is  void,  if  ^ 
do  not  appear  by  the  record  that  all  were  noti- 
fied. We  believe  it  is  not  usual  in  corpontr 
records  to  state  how  tbe  members  were  noti- 
fied. The  presumption,  omnia  rite  acta,  corm 
multitudes  of  defects  in  such  cases,  and  throm 
tbe  burden  on  tliose  who  would  deny  the  Rf- 
ularity  of  a  meeting,  for  want  cf  due  notice,  tt) 
establish  it  by  proof." 

Our  own  court,in  Lane  v.  Braiturd,  30  Oona. 
565,  applied  the  same  prindpie  both  lo  direr- 
tors'  and  to  stockbotd^*-me^gB.   Tbe  dmtc 
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record  of  the  meeting  in  the  former  case  was 
presumplive  proof  uat  all  the  directors  had 
been  daly  notified;  and  in  the  latter  case  the 
mere  record  of  the  organization  of  a  corpora- 
tioii  was  presumptire  evidence  of  a  fact  which 
wuan  indispensable  condidoa  precedent  to  its 
lawful  orgiioization. 

We  (uMae  judgment  for  the  plaintiffl. 

Id  this  opiaion  the  other  Judges  conctirred. 


William  a  CATLIN 

V. 

Jobo  A.  FRAZIER 

1.  In  an  aettoo  on  a  reddivery  bond  In 
nttachmont, — JTelfL  that  deelaratlons 

of  one  of  the  defendants  in  the  original 
attachment  snit,  in  whose  favor  judg- 
ment had  been  given,  made  to  the  at- 
taching officer  at  the  time  of  the  levy  of 
the  attachment,  showing  that  she  was 
unwillinir  to  give  a  receipt  to  the  at- 
tacbing  officer  for  the  property  attached, 
on  the  ground  that  she  did  not  owe  the 
debt  to  secure  which  the  attachment 
was  made,  were  admissible  in  evidence 
in  her  favor,  upon  the  issue  as  to  wheth- 
er the  attached  property  belonged  to 
her. 

S.  The  qneBtlon.'*Who  owned  the  goods 
in  the  store  at  the  time  of  the  tutacb- 
ment?*' — addressed  to  one  having  actual 
knowledge  of  the  facts,  calls  for  a 
statement  of  fitct*  and  not  an  expres- 
sion of  opinion,  and  is  competent. 

3.  On  the  trial  of  an  isene  m  to  whether 
or  not  ^ode  In  a  store,  where  the 
business  was  attended  to  by  husband 
and  wife,  belonged,  when  attached,  to 
the  wife  alone,  evidence  on  behalf  of 
the  wife  that  sundry  parties,  at  different 
times  before  the  attaehueDt,  sold  to  the 
wife  goods  to  supply  the  store,  isndnis- 
•ible. 

(New  Haven — Piled  February.  1688.) 

APPEAL  by  plaintiff  from  a  judnoent  of  the 
Court  of  Common  Pleas  of  New  Haven 
Coun^  in  tavar  of  defendant  in  an  action 
biTmgbt  on  a  bond  given  to  secure  the  re- 
lease at  certain  goods  mm  an  attachment.  Af- 
firmtd. 

The  facts  are  sufficiently  stated  in  the  charge 
given  by  the  court  below,  which  was  as -fol- 
lows: 

This  action  is  brought  to  recover  on  a  Ixpnd 
taken  by  an  officer,  after  goods  have  been  at- 
tached, to  secure  their  release  from  the  attach- 
ment. 

The  randition  of  the  bond  in  this  case  is  as 
follows:  "ReceiTed  at  New  Haven  this  81st  day 
of  Januai7.  a.  d.  1886,  of  William  B.  Catlin, 
criMtable  of  said  town  of  New  Haven,  in  the 
coDO^  of  New  Haven,  the  property  described 
ID  the  annexed  schedule,  etc. ,  which  said  prop- 
erty we  hereby,  for  a  valuable  consideration, 
vree  and  promise,  jointly  and  severally,  to  re- 
dniver  in  good  order  to  said  officer,  or  to  any 
officer  leguly  authorized  to  receive  the  some, 
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on  demand,  or.  in  default  thereof,  to  pay  the 
sum  of  $100,"  etc. 

The  law  is  bo,  where  goods  are  attached,  that 
the  officer  is  held  to  a  strict  accountability 
for  their  safety,  and,  to  insure  the  safety,  and 
that  the  goods  attached  shall  be  fortbcombigat 
the  time  of  final  judgment,  the  officer  mhj  re- 
move the  goods  and  hold  them  in  hlsactuslpos- 
sessioD,  or,  as  in  the  case  of  a  store,  Ik  may 
place  a  keeper  in  charge  of  them. 

But  the  law  also,  with  great  care  for  the  un- 
fortunate, provides  that  a  bond  with  nufficient 
siu^ty  may  be  taken,  and  upon  the  giving  of 
such  bond  the  property  may  remain  in  the 
hands  of  the  debtor,  the  boodranan  being  liable 
according  to  the  terms  of  the  agreement.  And 
the  law  looks  upon  this  bond  w  a  solemn  obli- 
gation, and  holds  the  signers  to  a  strict  ac- 
countability .  He  must  return  the  goods  to  the 
officer,  or  pay  the  amount  stipulated  ip  the 
bond,  or  show  some  legal  excuse  for  not  do- 
ing so. 

If  goods  have  been  attached  as  the  property 
of  A,  and  they  are  actually  and  entirely  the 
properly  of  B,  and  have  been  returned  to  B, 
this,  if  shown  to  the  satisfttctlon  of  the  court 
and  jury,  is  a  legal  excuse  for  not  complying 
with  the  condition  of  the  bond. 

In  the  present  case  certain  goods  were  at- 
tached as  the  property  of  Charles  E.  Qerard 
and  Sarah  A.  Qerard,  and,  the  bond  whidi  I 
have  read  to  you,  and  upon  which  the  defend- 
ant, Frazier.  became  surety,  having  been  given 
the  officer,  the  goods  were  delivered  into  his 
possession.  Having  been  delivered  to  him,  the 
law  i-equires  the  officer  to  nuike  a  demand  for 
the  return  of  the  goods  or  the  payment  of  the 
bond ,  bef fHe  suit  can  be  brouj^t  upon  the  bond; 
and  ft  is  claimed  by  the  plamliff,  and  not  de- 
nied by  the  def  eodaut.that  a  demand  was  made, 
both  upon  the  Gerards  and  Frazier,  before  this 
suit  was  brought,  and  that  the  goods  were  not 
returned  or  the  bond  paid. 

Frazier,  the  defendant,  justifies  his  refusal  to 
return  the  goods  or  pay  the  bond,  by  answeriDg 
that  the  goods  attached  were  the  sole  property 
of  Mrs.  Sarah  A.  Gtorard;  that  there  was  no  lia- 
bility on  the  part  of  Mrs.  Gerard  to  the  plain- 
tiff, either  in  the  case  of  Carragan  v.  Gerard, 
or  the  case  of  GaUia  v.  FYa^er;  and  that  after 
judgment  in  the  superior  court  in  the  case  of 
Carrofffin  v.  Oerard,  in  her  favor,  and  before 
demand  made  by  the  officer,  be  returned  the 
property  to  Mrs.  Gerard. 

And  this  is  one  question,  and  a  vital  one,  in 
this  case,— Was  Mrs.  Gerard  the  sole  and  real 
owner  of  these  goods?  And  this  is  a  pure  ques- 
tion of  fact  for  you  to  determine  upon  the  evi- 
dence as  you  have  heard  it.  If  you  find  as  a 
fact  that  she  was  the  owner;  that  her  husband 
had  no  interest  in  them  whatever;  and  that  they 
were  returned  to  her  after  the  judgment  of  the 
superior  court,  and  before  demand  \iy  Uie  offi- 
cer, —your  judgment  will  be  for  the  defend- 
ant. 

The  pleadings  raise  the  question  of  fraud, 
and  the  plaintiff  claims,  and  has  offered  evi- 
dence to  prove,  that  for  years  prior  to  January, 
1886.  Charles  E.  Gerard  had  been  carrying  on 
business  in  his  own  name,  in  the  same  store  in 
which  these  goods  were  attached;  that  during 
the  summer  of  1884  he  was  flnanciaUj^  embaTf 
rassed;  that  an  attempt  wi^jif^|4J@@glt 
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mer  of  1884  to  get  the  license  chaoged  from  his 
□ame  to  the  name  of  his  wife,  Sarah  A.  Gerard ; 
and  that  the  busioeas  was  transferred  to  his 
wife  in  order  to  cover  up  bis  proper^  and  keep 
it  from  bis  creditors. 

The  plaintiff  further  claims,  and  baa  offered 
eTidcDce  to  prove,  that  for  years  prior  to  Jan- 
uary,  188C,  Mrs.  Gerard  had  been  in  almost 
constant  attendance  in  tbe  store;  that  she  had 
ordered  and  paid  for  goods,  and  bad  sole  con- 
trol of  the  books,  and  that  after  January,  1885, 
both  Bbe  and  her  husband  were  in  attendance 
at  tbe  store  until  tbe  time  of  the  attachment; 
and  that  there  was  never  any  change  in  the 
manner  of  doing  business;  and  to  sustain  bie 
claim  that  Charles  B.  Gerard  was  the  owner  of 
the  goods,  the  plaintiff  has  offered  in  evidence 
the  officer's  receipt  signed  by  Charles  E.  Gerard 
and  William  Crowley. 

TbQ  defendant  bss  offered  evidmce  to  prove 
that  tbese  goods  were  purcbaaed  by  Hra.  Ge- 
rard, but  has  failed  to  show  where  Mrs.  Gerard 
bad  any  special  propeity  of  her  own  with 
which  to  purchase  ^oods  or  prosecute  a  busi- 
ness; and  in  determining  the  ownership  you 
have  a  right  to  consider  her  acts  Id  connection 
witbthc  business  prior  to  January,  1885,  when  it 
is  claimed  the  change  was  made,  and  after  that 
time;  and  if  you  find  that  she  purchased  goods 
before  that  date,  and  during  the  time  it  w  ad- 
mitted her  husband  was  doing  business,  the 
same  as  afterwards,  you  can  consider  it  in  de- 
termining whether,  upon  the  evidence  of  pur- 
chase alone,  she  la  the  owner. 

The  defendant  claims,  and  has  offered  evi- 
dence to  prove,  ths^  at  some  indefinite  time  in 
tbe  sammer  of  1884,  Mr.  Gerard  bad  sold  out 
his  entire  stock,  with  tbe  exception  of  about 
$5  worth  of  cigars,  and  that  Mrs.  Gerard,  find- 
ing the  store  empty,  purchased  tbe  goods  in 
question,  and  commenced  tbe  business  for  ber- 
self. 

The  law  looks  with  suspicion  upon  transac- 
tions between  husband  and  wife,  cspecialiy 
when  tbe  rights  of  creditors  are  to  be  affected; 
bat  it  also  nvors  tbe  efforts  of  women  to  main- 
btin  themselves  or  assist  in  tbe  support  of  tbeir 
families. 

If  Mrs.  Gerard  found  this  store  empty,  and, 
either  with  her  own  funds  or  upon  her  own 
credit,  stocked  it  with  goods,  and  thereafter 
carried  on  a  business  in  tier  own  name,  inde- 
pendent of  her  husband,  such  goods  and  sucb 
busineas  are  not  liable  for  the  husband's  debt. 
It  Is  a  question  of  fact  for  you  to  determine 
whether  or  not  she  did  so  purchase  these  goods 
and  carry  on  this  business,  or  whether  she  was 
acting  as  a  cover  to  protect  the  goods  and  busi- 
ness uora  her  husband's  creditors,  as  the  plain- 
tiff claims. 

The  Crowley  receipt  is  offered  by  tbe  plain- 
tiff for  the  purpose  of  impeaching  the  testi- 
mony of  Mr.  and  Mrs.  Gerard,  and  is  an  ele- 
ment of  evidence  for  that  pur]>ose. 

The  defendaot,  Frazier,  testified  that  he  did 
not  see  the  goods  at  tbe  time  of  dgning  tbe 
bond. 

This  makes  no  difference  with  hts  liability. 
Tbe  surety  upon  a  bond  may  see  and  examine 
tbe  propertT  for  which  be  becomes  liable,  or 
be  may  waive  sucb  an  examination;  but,  hav- 
ing once  assumed  the  obligadoD.  be  cannot 
av<^  it  by  saying  that  he  did  not  see  the 
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goods.  You  will  therefore  dismiss  from 
your  minds  tbe  defeodaof  s  statement  that  br 
did  not  see  tbe,  goods  when  he  sigDed  tbe 
bond. 

The  final  question  in  the  case  to  wbidi  1 
call  your  attention  is,  Were  the  goods  ever  d^ 
livered  to  Mrs.  Gerard? 

They  were  attached  as  the  property  of  Mr. 
and  Hrs.  Gerard,  in  tbe  suit  of  CarraganY  Qt- 
rard,  and  tbe  snre^  was  liable  upon  bis  bond 
for  them  or  for  the  payment  tiA  tbe  $100  ips 
cified  as  their  value  in  the  bond,  until  tbe  de- 
termination of  that  suit  in  favor  of  Mrs.  Gt- 
rard  in  tbe  superior  court.  If  you  find  as  ■ 
fact  that  the  proper^  was  the  sole  property  of 
Mrs.  Gerard,  ana  that  it  was  in  fact  (telirered 
to  her  after  Judgment  in  her  favor  in  tbe  sap^ 
nor  court,  and  before  demand  by  the  (^Bwr. 
your  verdict  will  be  for  tbe  defendant;  but  if 
you  find  that  tbe  property  was  still  if  the  pos- 
session of  Fnuder  when  the  demand  was  made, 
and  that  he  refused  to  deliver  it  to  the  offica. 
your  verdict  should  be  for  the  plaintiff. 

Mr.  C.  S.  Hamilton,  for  the  pUintiff, 

pellant: 

Mrs.  Gerard  was  allowed  to  testify  to  wbii 
she  bad  said  in  her  own  favor  after  a  writ  bad 
been  issued  against  her,  to  snfj^xnttbe  defend- 
ant's claim  that  she  was  the  owner  of  the  pn^ 
erty  in  question.   This  was  error. 

Burnt  V.  Frederick*,  37  Conn.  86,  91;  Awn 
V.  CrandaU,  11  Conn.  93, 94. 

The  declarations  were  not  accompanyias. 
and  a  part  of,  any  act  done  with  tbe  [nopcftr 
in  quoUon;  for  the  things  said  were  not 
while  she  was  doing  anything  with,  orexerm- 
ing  any  dominion  over,  tbe  property,  bnt  wbilr 
she  was  "bantering "  with  the  officer  iboat 
whettier  she  or  her  husband  was  liable  fcnr  tbe 
debt. 

Noye»  V.  Ward,  19  Conn.  250,  3W;  Comit^k 
V.  Hadlyjne  Eetl.  Soe.  8  Conn.  254.  968;  SoMg- 
atuek  Cong.  Soe-.  v.  &  Saugatuck  8A.  Did  53 
Conn.  478,  480. 

"To  allow  one  of  the  plaintilh  to  teaUfy 
that  the  plaintiffs  were  tbe  absolute  owners  M 
the  property  In  controversy  was  almost  tlw 
same  as  permitting  tbe  plaintiffs  to  testify  di- 
rectly to  the  jury  that  they  (tbe  plaintiifs)  wm 
entitled  to  recover.  If  it  is  competent  for  tbe 
plaintiffs  to  testify  that  they  were  the  ataihiK 
owners  of  the  property  in  oontrovmy,  ibfB  it 
would  also  be  competent  for  the  aefendmt 
to  testifv  that  tbe  plaintifh  were  not  wA 
owners. 

Simptonv.  Smith.  27 Kan.  565.  569,570,Sri. 
m  'Dunlap  V.  Ifearn,  37  Miss.  471,475;  TMt* 
V.  Froitburg  Coed  Go.  10  Md.  139, 146;  UaAa- 
way  V.  Brown,  33  Minn.  314, 316.  »17. 

In  a  case  of  thto  kind,  when  the  questioa  <tf 
fraud  between  an  insolvent  huabana  and  wife, 
who  clearlv  was  only  acting  as  a  "  ooTer.''i^ 
raised,  it  is  not  "  a  pure  question 
whether  the  wife  can  be  In  law  the  owner 
such  property  as  a^nst  an  attaching  creditor. 
'  'For,  although  it  is  not  found  that  tbe  eoow;- 
ance  was  so  made  with  tbe  intent  to  defiwd 
creditors,  *  *  *  yet  tbe  legal  infeieooe  of 
fraud  would  attach  to  tbe  transaction,  lod 
would  be  irresistible." 

I     Whittletej/  V.  MoMahon,  10  Ohul  1S7,  Ml: 
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Heermant,  66  N.  Y.  874,  882;  Waite,  F.  C.  p. 
12,  S  8;  p.  806,  ^  882. 

Meamrt.  James  LHayaa  and  J.  W.  Ch»- 
pin.  for  defendant,  appellee: 

The  question  of  ownership  of  the  atracbed 
ivoperty,  and  the  bumness  transactions  of  Mrs. 
G««rd  during  the  time  she  claimed  ownership, 
wa«  purely  questions  of  fact,  and  as  such 
were  properly  submitted  to  the  jury  as  vital 
ones  to  be  considered  by  them  in  arriving  at  a 
verdict. 

FtfcA  T.  Ckaptmn,  28  Conn.  262. 

The  question  of  fraud  being  one  of  fact,  the 
ooait  did  not  err  in  BO  charging  tbe  jury. 

Sejfmaur  v.  JBoadUv,  9  Conn.  Shtpard 
T.  B<^,  1  Conn.  8^;  Water*  v.  Bristol,  26 
Conn.  403;  Uoagv.  fiafM,28Conn.  591;  Mun- 
mnt  V.  Derby,  87  Conn.  809. 

It  is  always  presumed  that  a  charge  will  re- 
fa  to  matters  in  evidence. 

Mag&otvugh  v.  Simon,  28  Conn.  64;  Mile$  v. 
DngtoM,  84  Conn.  395;  State  v.  Baatl^,  44 
Conn.  540. 

P&rk,  CA.  J.,  dellvrnd  the  opinion  of  tbe 

court: 

Id  tbe  month  of  January,  1885,  oneCarragan 
brought  an  action  against  Charles  E.  Qerard 
and  Sarah  A.  Qerard,  and  attached  curtain 
property  as  the  property  of  the  defendants  in 
the  Guit.  The  plamUn  in  this  case  was  the 
officer  who  served  the  process  and  attached  the 
property.  He  took  from  the  defendant  tbe  re- 
ceipt which  is  the  basis  of  this  suit,  for  the 
{Hoperty  attached.  Subsequentlv  Carragan  re- 
covered  judgment  against  Charles  £.  Oerard, 
but  Sarah  A.  Q^ard  obtained  judgment  in  her 
fsTor. 

On  the  trial  of  this  casein  the  court  below,  the 
defendant's  answer,  among  other  allegations, 
set  forth  that  tbe  property  attached  in  the  suit 
of  Carragan  was  tbe  property  of  Sarab  A.  Ge- 
rard, and  not  that  oi  Charles  E.  Gerard, 
against  whom  judsment  was  rendered  in  that 
case;  and  on  wis  aJieration,  as  well  as  others, 
iasne  was  Joined  and  the  case  tried. 

During  the  trial  Barah  A.  Gerard  was  called 
as  a  witness  by  the  defendant;  and  she,  after 
iitating  that  she  was  present  when  the  attach- 
mmt  was  made  in  Carragan's  suit,  was  asked 
to  state  what  was  said  and  done  by  her  and  the 
piaintifl  with  regard  to  tbe  attachment,  at  tbe 
time  it  was  made. 

Tbe  plaintiff  objected  to  tbe  evidence,  bat 
tbe  oonrt  admitted  it;  and  the  substance  of 
ber  statement  was  that  she  told  tbe  plaintiff 
that  she  did  not  owe  Carragan,  and  had  never 
traded  wirh  faira;  that  be  must  see  Mr.  Gerard; 
that  soon  after  this  tbe  plaintiff  said  he  wanted 
a  receipt;  that  she  said  she  did  not  owe  the 
debt,  and  woold  not  give  one;  and  that  she  had 
Ktthiog  to  receipt  for. 

We  think  the  evidence  was  admissible  to 
show  that  Mrs.  Gerard  was  unwilling  to  give 
a  receipt  for  the  property  attached,  on  the 
ground  that  she  did  not  owe  the  debt  to  secure 
which  tbe  attachment  was  made.  Such  evi- 
dence tended  to  rebut  tbe  inference  tliat  might 
have  been  drawn  had  she  made  no  denial  of 
owing  tbe  debt,  and  expressed  no  unwilling- 
ness to  giving  a  receipt. 

Tbe  witness  was  subsequently  aakeA,"  Who 
owned  the  goods  in  the  store  at  the  thne  ot  the 
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attachment?  ''  The  plaintiff  objected  to  tbe 
question,  but  tbe  court  allowed  it;  and  the 
witness  answered  that  she  did. 

It  is  said  that  tbe  answer  was  merely  tbe 
opinion  of  the  witness,  and  therefore  shonld 
have  been  rejected.  But  the  answer  purports 
to  be  based  upon  knowledge  of  tbe  fact  as  to 
who  owned  the  property,  which  was  a  fact  di- 
rectly in  issue  between  tbe  parties.  Opinion 
is  a  conclusion  derived  from  evidence,  and  falls 
short  of  knowledge.  We  think  there  Is  no 
ground  for  this  claim:  nor  is  there  for  a  similar 
objection  made  to  the  testimony  of  Charks  £. 
Gerard, 

As  tending  to  show  that  Mrs  Gerard  owned 
the  goods  in  the  store  at  tbe  time  of  the  attach- 
ment, the  defendant  was  permitted  by  the 
court  to  show,  contrary  to  the  objection  of  the 
plaintiff,  that  sundry  parties,  at  different  times 
previously  to  the  attachment,  sold  to  Mrs.  Ge- 
rard certain  goods  to  supply  tbe  store.  The 
rulings  of  the  court  on  these  questions  were  so 
obviously  correct  that  no  comment  is  neces- 
sarv. 

And  tbe  same  may  be  said  in  regard  to  the 
objections  of  the  plaintiff  to  the  charge  of  the 
court.  The  charge  is  very  full  and  correct, 
and  is  well  adapted  to  eveiy  phase  of  tbe  case. 

There  i$  no  error  in  the  Judgment  appeaied 
fivm. 

In  this  opinion  the  other  Judges  concurred. 


Thomas  D.  DALY 

V. 

Ervin  O.  DIMOCK,  Clerk  of  Superior  Court. 

1.  Teatimony  taken  by  the  coroDer  m,t  an 
inqneat,  and  reduced  to  writing  and 
lodged  with  the  clerk  of  the  anperior 
court)  as  prescribed  by  Rev.  Laws.§2011, 
is  a  public  docament,  open  to  Inspee- 
tion  by  all  persons  mterested  in  the 
subjecvmatter,  including  the  person  in- 
dicted for  the  homicide  which  was  the 
subject  of  tbe  inquest. 

2.  HandamuB  is  the  proper  remedy  to  en- 
force the  right  of  one  indicted  for  such 
homicide  to  obtain  an  inspection  of 
such  testimony. 

8.  Under  the  existing  statutes,  no  diaere- 
tion  rests  In  the  ooroner,  the  clerk,  or 
the  court  to  prevent  inspeetioa*  by 
the  accused,  of  such  testimony. 

iToUand  Filed  February,  1888.) 

PETITION  to  Uie  Superior  Court  of  Tolland 
County  for  a  writ  of  mandamus  to  compel 
the  clerk  of  tihe  court  to  permit  petitioner  to  m- 
spect  certain  testimony  taken  before  a  coroner. 
Case  reserved  for  the  advice  of  this  court.  Js- 
euanceof  writ  ad9i«ed. 

Tbe  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Meagra.  T.  E.  Steele.  Olin  B.  Wood,  and 
Cftse,  Maltbi*.  4b  Ely,  for  relator: 

The  proceedings  of  a  coroner  holding  an  in- 
quest tuper  vieum  eorporit  are  judidal. 

Seg,  V.  White,  8  ET  &  E.  1^;  P^ey.  WO- 
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G.  CktiiBt.  280;  Boidiniere  v.  County  Comr». 
82  Ho.  876;  People  v.  Ikvine.  440al.  462. 

The  clerk  is  a  public  ofBcer,  created  by 
statute,  and  eotrusted  with  the  keeping  of  re- 
cords, documents,  and  writings  which  are  of 
general  and  public  interest  (Rev.  Stat.  75,  p. 
61);  and  bis  duties  and  powers  are  purely 
ministerial.  He  is  clothed  with  do  discretion, 
—he  Ib  not  authorized  to  use  any  judgment  or 
dlBCrimination  with  reference  to  any  part  of  the 
public. 

The  English  law  has  advanced  to  the  idea 
that  the  due  administration  of  justice  is  quite 
as  much  concerned  about  the  protection  of  the 
innocent  as  the  punishment  of  the  guilty. 

The  coroner  was  the  earliest  officer  of  the 
Engli^  law,  and  the  statute  of  Edward  (De 
Officio  CoronatoriB,  4  Edw.  L  St.  2  a.  ix  1276) 
is  the  earliest  English  law  on  the  subject  of 
coroners.  By  tbis  statute  it  is  no  pert  of  bis 
duty  to  make  any  written  transcript  of  tbe  evi- 
dence upon  which  the  verdict  is  founded. 

The  statute  of  Philip  and  Mary  (1  &  2  P.  & 
M.  chap.  18,  ^  5,  1554)  required  the  coroner 
to  "put  in  writing  tbe  effect  of  tbe  evidence 
given  before  him,  being  material,"  and  to  bind 
over  tiie  witnesses  to  appear  at  the  trial  of  the 
person  accused. 

This  Act  remained  in  force  till  1836,  when  it 
was  superseded  by  7  Geo.  IV.  chap.  64,  4, 
which  provides  that  every  coroner  shall  certify 
and  return  tbe  depositions  and  inquisitions  to 
the  court  before  which  the  person  is  to  be  tried. 

The  powers  and  duties  of  justices  and  coro- 
Deis,  as  to  preliminary  examlnatiooa,  were 
treated  by  the  Legislature  as  practically  tbe 
same,  and  the  same  policy  of  tbe  law  obtained 
with  regard  to  both.  What  that  policy  was  is 
well  shown  in  HurteWa  Cflw, quoted  by  StepfaeD 
in  his  History  of  Criminal  Law,  pp.  227,  328. 

It  was  a  constant  and  most  natural  and 
reasonable  topic  of  complaint  by  the  prisoners 
who  were  tried  for  the  Popish  Plot  tbat  they 
had  been  taken  without  warning,  kept  close 
prisoners  from  the  time  of  tbeir  arrest,  and 
kept  in  ignorance  of  the  evidence  against  them 
until  tbe  very  moment  when  ihey  were 
brought  into  court  to  be  tried. 

Steph.  Eng.  Or.  L.  226. 

Tbe  first  alteration  in  tbis  state  of  things  was 
effected  in  1886,  by  the  Prisoner's  Counsel  Act. 

6&7\ViIl.  IV.  chap.  114,8  4. 

Section  8  of  the  Act  is:  "And  be  it  further 
enacted  tbat  all  persons  wbo,  after  tbe  passage 
of  tbis  Act,  shall  be  held  to  bail  or  committed 
to  prison  for  any  offense  against  the  law, 
shall  be  entitled  to  require  and  have,  on  de- 
mand from  tbe  person  wbo  shall  have  tbe 
lawful  custody  thereof,  and  who  ia  hereby  re- 
quired to  deliver  the  same,  copies  of  tbe  ex- 
amination of  witnesses  refflwctively,  upon 
whose  depositions  they  have  been  so  held  to 
bail  or  committed  to  prison,  upon  payment  of 
a  reasonable  sum  therefor. 

Stat,  at  L.  6  &  7  Will.  IV.  chap.  114.  See 
1849.  II  &  13  Vict.  chap.  43,  5  27;  1859,  23 
Vict.  chap.  33,  §  3;  1881. 44  &  45  Vict.  chap.  25, 
%  S;  Steph.  Eng.  Cr.  L.  p.  231. 

Menrt.  B.  fit.  Bill  and  Charles  Phelpa. 
for  respondent: 

Tbe  remedy  bv  mandamus  is  discretionary. 

Amtriean  Aaylum  v.  Pha  aix  Bank,  4  Conn. 
178;  PWpUr.  State  Auditon,  42  Mich.  428; 
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Pagev.  Copt<m,3(^  Gratt.  415;  Bar  v.  BriM. 
Dock  Go.  12  Eai^  429;  Pt^pU  v.  .BotOi,  81 
111.  9;  Woodman^.  Bomtrmt  Omn^.  84  Me. 
151;  State  V.  Qravet,  19  Md.  361;  ftwpie  r. 
BooUt.  49  Barb.  31:  33  How.  17;  48  Ala.  100;  1 
T.  R.  381,  396,  404,  435;  2  T.  R.  336;  Redf. 
R.  R  441,  g  190,  and  notes. 

He  who  would  invoke  the  aid  of  a  writ  of 
mandamus  must  have  a  clear  and  weU-deflMd 
legal  right. 

Peck  V.  Booth.  43  Conn.  874:  8taU  v.  Sen 
Haven  A  N.  Oo.  ^  Conn.  848. 

And  tbe  court  will  not  grant  a  mandamiB 
where  it  appears  that  tbe  object  soucbt  rouM 
have  been  Bccured,  without  serious  difficult;, 
without  tbe  aid  of  a  court. 

Harriton  v.  &monds,  44  Conn.  81& 

Carpenter,  J. .  delivered  the  opinion  of  tbe 

court: 

Tbis  is  a  writ  of  mandamus.  Tbe  relator, 
Thomas  D.  Daly,  alleges  that  be  is  indicted  fw 
murder  in  tbe  second  degree  in  causing  the 
death  of  one  Tbomas  Murpby ;  that  the  coroner 
held  an  inquest  on  tbe  body  of  said  Muridtr; 
that  the  testimony  of  tbe  witnesses  was,  bv 
the  coroner,  reduced  to  writing  and  lodged 
with  the  clerk  of  tbe  superior  court;  that  ac- 
cess to  said  testimony  is  essential  to  his  defenw 
to  the  indictment;  and  that  said  clerk,  tbe  d^ 
fendant,  denies  him  tbe  privilege  of  inqiediBg 
the  testimony,  etc.  Tbe  defendant  demuis  on 
two  grounds:  (1)  that  said  testimony  is  not  a 
public  record;  and  (2)  that  puUlc  interest  re- 
quires tbat  said  testimony  should  not  be  read  br 
said  Daly  or  his  attorneys.  The  case  b  n- 
aerved  for  the  advice  of  this  court. 
'  The  decision  depends  upon  tbe  const njction 
of  the  statute  relating  to  coroners,  passed  in 
1883.  As  that  statute  is  not  changed  in  the  le- 
cent  Revision,  we  aball  refer  to  that,  and  not  to 
tbe  Session  Laws  of  1883. 

Section  2011  of  the  Revision  is  as  toUonr 
"The  coroner  shall  reduce  to  wrftlng,  and 
shall,  within  ten  days  after  any  inquest  hw 
been  held,  return  tbe  testimony  of  all  wiuie» 
es  examined  in  the  inquest  to  tbe  clerk  of  the 
superior  court  in  bis  county,  together  with  bb 
report  of  the  inquest,  which  shall  inclode  bi» 
finding  or  the  verdict  of  tbe  jury;  andhesfasU 
also  return  to  said  clerk  all  certificates  sent  him 
by  the  medical  examiner  in  accordance  witk 
%  2008.  and  all  similar  certificates  by  hta 
made." 

The  other  sections)  of  tbe  Act  do  not  !>eein  ti> 
bave  any  special  bearing  upon  the  quesIi(alb^ 
fore  us.  There  are  two  clauses,  however,  ihii 
are  relied  on  to  some  extent.  In  ^  2009  it  » 
provided  that  the  coroner  "may  order  any  ia- 
quest.oranyparttbereof,  to  beheld  in  prints' 
And  in  g  2016  it  is  provided  tbat  "he  may  or 
der  and  cause  witnesses  to  be  kept  separate,  to 
tbat  they  cannot  communicate  with  one  anotbff 
until  they  shall  have  testified." 

We  do  not  deem  it  important  to  coosickf 
whether  the  testimony,  when  reduced  to  writ- 
ing as  required  by  law,  and  lodged  with  tbr 
clerk  of  the  si^wrior  court.  Is  b  uo^  fn  > 
strict,  technical  sense,  a  pQbUc  record. 

For  tbe  purposes  of  this  case  wemay  cmeedr 
that  the  duties  of  a  coroner  are  of  s  judidaln^ 
ture,  and  that  the  verdicts  of  Junes  and  tbe 
findings  of  coroners  ftf«,,la^a^&«KTa]  aeBse. 

Digitized  by  Vj\JL>yrtr    |  Q^gj, 


Dalt  v. 


DiHOCK. 


681 


mttm  of  record.  They  are  results  and  con- 
diuioDS  of  judicial  proceedings,  and  are  clearly 
ualogous  to  verdicts  and  jndgmentd  in  ordi- 
naiy  courts  of  justice.  In  either  case  the  tes- 
timony and  other  oral  proceedings  are  notmal^ 
ters  of  record  unless  made  so  by  statute.  In 
bebalf  of  the  plaintiff  it  is  contended  that  the 
flatate  does  make  the  evideace  before  a  coroner, 
when  reduced  to  writing,  a  part  of  the  record. 
We  do  not  regard  that  as  strictly  true.  The 
Legislature  required  that  such  testimony  should 
be  rednced  to  writing  hy  a  sworn  oiflcer,  and 
preserved  for  future  reference.  It  is  enough, 
ior  our  present  purpose,  to  say  that  it  is  a  pub- 
lic document,  relating  to  matters  of  public  in- 
terest, and  required  by  law  to  be  kept  by  a  pub- 
lic officer,  who  is  the  custodian  of  the  records 
of  judicial  proceedings  and  other  public  docu- 
ments. The  statute  is  sDent  in  r^pect  to  the 
purpose  for  which  such  writings  are  preserved, 
ud  the  use  to  be  made  of  thera,  and  by  whom. 
In  the  absence  of  any  limitation  or  restriction, 
we  must  assume  that  it  was  intended  that  they 
might  be  examined  by  any  and  all  persons  in- 
terested in  the  subject-matter.  We  do  not  con- 
dder  that  we  are  justified  in  saying  that  they 
may  be  inspected  by  one  person  and  not  by  an- 
otber.  In  the  absence  of  legislation  to  that  ef- 
fect, we  cannot  say  that  they  are  for  the  exclu- 
sive Qse  of  one  person  or  officer,  or  that  any 
one  person  or  class  of  persons  may  not  inspect 
or  use  them. 

The  writing  in  question  relates  to  the  prose- 
cutioit  of  an  indfcUnent  before  the  superior 
court.  We  are  asked  to  allow  it  to  be  used 
tbe  prosecution,  and  (o  sanction  a  refusal  to  let 
ii  be  seen,  even,  hy  the  defense.  We  think,  if 
ttie  Legislature  had  intended  any  such  distinc- 
tioD,  it  would  have  said  so.  It  has  not  said  so, 
and  we  fail  to  find  anything  tn  the  statute  to 
fustity  an  implication  to  that  effect.  An  at- 
tempt is  made  to  find  such  an  implication  in 
tbat  provleion  of  the  statute  authorizing  the 
inquest,  or  any  part  of  it,  to  be  held  in  private. 
Np  such  argument  can  be  legitimately  drawn 
from  that  provision.  The  Legislature  hag  not 
told  as  why  that  provision  was  inserted.  Yet 
the  reason  Is  obvious  enough.  The  object  of 
ibe  statute  is  to  ascertain,  if  possible,  the  guilty 
party.  If  the  evidence  is  likely  to  implicate 
some  person  hitherto  unsuspected,  it  may  be 
■dvisable,  in  order  to  prevent  an  escape,  tbat 
the  proceedings  should  be  in  private.  But 
vben  a  conclusion  is  reached  and  the  suspected 
party  is  arrested,  there  will  ordinarily  be  no 
longer  any  reason  for  secrecy.  Whatever  other 
wmods  may  have  existed  for  this  clause  of  the 
Xatute,  it  is  hardly  possible  to  discover,  either 
Id  tbe  statute  itself  or  in  anv  conceivable  rea- 
foa  for  it,  sufficient  ground  tor  keeping  tbe  tes- 
timony private  after  it  shall  have  been  lodged 
vitb  the  clerk. 

And  so  of  that  clause  quoted  from  §  2016. 
The  reasons  fqp  keeping  the  wilnesses  separate 
are  temporary,  and  close,  and  that  portion  of 
Uie  ttatote  ceases  to  be  MMnitive,  when  the  wit- 
nesses have  testified.  Both  these  provisions 
liaresole  reference  to  the  proceedings  before 
the  coroner,  and  have  no  regard  to  the  subse- 
qoent  use  of  the  testimony  by  any  party  in  in- 
terest. 

The  arrament  that  the  writ  ought  not  to  be 
granted  because  It  is  the  indictNi  party  who 
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asks  for  it,  is  not  a  very  weight  one.  Tbelaw 
presumes  every  man  to  be  Innocent  until  tlie 
contrary  appears;  and  lis  policy  istog^veerery 
man  accused  of  crime  a  reasonable  opportunity 
to  prepare  and  present  to  a  jury  bis  defense. 
The  State  does  not  desire  to  procure  a  convic- 
tion by  any  uofaircoocealmentoraurprise.  It 
concerns  itself  quite  as  much  in  having  tbe  in- 
nocent acmiitted  as  in  having  the  guuty  con- 
victed. While  it  affords  eveir  reasonable  fe- 
cility  for  the  prosecution  of  offenders,  it  is  no 
less  solicitous  to  give  to  every  accused  person  a 
fair  and  reasonable  opportunity  to  make  bis  de- 
fense. Tbe  statute,  in  the  same  section,  requires 
the  coroner  to  return  to  tbe  clerk  tbe  testimo- 
ny, his  report  of  the  inquest.  Including  his  find- 
ing and  the  verdict  of  tbe  jury,  and  also  all 
certificates  sent  to  him  by  the  medical  exam- 
iner, and  all  dmilar  certificates  1^  him  made.. 
It  will  be  noticed  tbat  the  same  language  is' 
used  with  reference  to  all  these  papers;  an  are 
placed  upon  the  same  footing.  If  this  section 
makes  one  private,  all  are  made  so.  That  all 
are  made  so  will  not  be  claimed,  because  the 
next  section,  2012,  requires  the  coroner  to  make 
a  record  of  tbe  other  papers.  It  seems  impos- 
sible to  find  aoy  reason  in  the  statute  itself  for 
keeping  the  testimony  private  that  will  not  ap- 
ply equally  well  to  the  report  of  the  inquest, 
nnding,  and  certificates.  Any  arguments  for 
it,  aside  from  the  construction  of  tbe  statute, 
address  themselves  to  the  legislative  branch  of 
the  government,  rather  than  the  judici^. 

But  it  is  said  that  the  writis  not  demandable 
as  a  matter  of  right,  but  Is  awarded  in  the  dis- 
cretion of  the  court.  It  Is  doubtless  true  tihat 
in  many  cases  the  court  will  exercise  itsdiscre- 
tion.  The  court  will,  however,  not  refuse  the 
writ  where  tbe  n-lator  has  a  clear  legal  right, 
there  is  a  substantial  matter  involved,  and  there 
is  no  otber  adequate  remedy.  In  this  case,  as 
we  have  seen,  the  relator  has  a  clear  legal  right. 
He  is  indicted  for  a  crime  tbe  punishment  of 
which  Is  imprisonment  for  life.  We  cannot 
saj-,  as  matter  of  law,  that  tbe  privilege  of  in- 
specting this  testimony  is  of  trifiing  importance 
to  him.  It  may  be  of  very  great  importance; 
therefore  the  writ  should  not  oe  refused  on  that 
ground. 

Again,  it  Is  contended  that  the  relator  has 
otber  remedy,  — ^that  he  may  obtain  information 

as  to  the  testimony  from  other  sources.  The 
Legislature  has  seen  fit  to  place  within  his  reach 
the  means  of  obtaining  reliable  information 
with  little  trouble  and  expense.  Why  should  he 
be  put  to  greater  trouble  and  expense  to  obtain 
information  of  a  lees  reliable  character?  Be- 
sides, this  con^deration,  so  far  as  it  has  force, 
is  an  argument  against  the  defendant  on  the 
main  question.  It  Is  somewhat  absurd  to  sup- 
pose that  tbe  Legislature  intended  to  withhold 
from  tbe  relator  all  knowledge  as  to  the  testi- 
mony of  witnesses,  when  at  the  same  time  he 
had  adequate  means  of  obtaining  such  know- 
ledge from  other  sources. 

We  are  not  unmindful  of  tbe  argument  tbat 
there  may  be  cases  in  which  a  wise  public  pol- 
icy would  seem  to  require  that  facts  and  cir- 
cumstances ascertained  by  the  State  in  the 
courseof  its  investigation  by  tjje  coroner  should 
not  be  made  public.  Hence  we  have  carefully 
considered  the  statute,  to  see  if  it  admits  of  any 
discretion  lo  Oie  coroner,  the  clerk,  or^aniri| 
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and  we  are  unableto  find  thai  itdoea.  If  such 
a  discretion  is  desirable,  it  will  be  for  the  Le- 
l^lature  tu  make  provislou  for  it. 

I7u  Superior  Court  it  advised  to  iMue  the  writ 
«f  mandamtu. 

Id  this  opinion  Pardee  and  Beardsler, 
JJ.,  coDcurred;  Pmrk.  Ch.  J.,  and  Itooaue, 
J.,  dissented. 


Horatio  H.  WATBBMAIY 
e. 

A.  ft  W.  SPBAOUE  MFG.  00.  and  Zacba- 
riab  Chaf  ee. 

1.  A  ereditoF  who  fails  to  formally  assent, 
within  the  time  liiuited  therefor,  to  a 
proposition  made  to  creditors  fcenerally 
for  the  tranafer  of  the  debtor's  prop- 
erty to  a  tonetee.  to  be  managed  for  the 
benefit  of  tiie  creditors,  will  not  be  pre* 
somed  to  hare  assented  to  such  trans- 
fer, 80  as  to  be  estopped  from  enforcing 
his  claim  against  property  included  in 
such  transfer,  from  the  facts  that  he  at- 
tended the  creditors^  meeting  where  the 
proposition  for  such  transfer  was  made, 
and  kept  silent,  and  that  he  refrained, 
apon  the  promise  of  the  debtor  that  his 
daim  should  be  paid,  from  accepting 
time  notes  provided  for  under'  such 
transfer. 

2.  The  omission  of  such  creditor  to  insti- 
tute proceedings  {which  would  have 
been  fruitless)  to  enforce  his  claim,  in  the 
State  where  he  and  the  debtor  and  the 
trustee  resided,  and  where  the  transfer 

*  was  executed,  and  where  such  transfer 
was  valid*  is  not  to  be  imputed  as 
laches  which  would  bar  his  proceed* 
ing  in  this  State  (where  such  trans- 
fer had  been  held  to  be  void  as  against 
nonassenting  creditors)  to  enforce  his 
claim  against  property  of  the  debtor  in 
this  State,  included  in  such  transfer,  of 
his  rights  in  respect  to  which,  under  the 
laws  of  this  State,  be  was  previously  ig- 
norant. 

8.  Under  the  Conneetievt  Btatnte  of 
Umitations*  a  creditor*  whether  a  res- 
ident of  the  State  or  not,  has  six  years 
after  a  previously  nonresident  debtor 
has  come  Into  the  State  in  which  to 
institute  a  personal  action  upon  a  sim- 
ple contract  against  such  debtor;  and  the 
fact  that,  dunngthe  whole  time  of  such 
debtor's  absence  from  the  State,  he  held 
real  estate  here  open  to  attachment  by, 
and  of  sufficient  value  to  pay  the  claim 
of,  the  debtor,  will  not  aneot  the  credi- 
tor's remedy. 

4.  The  Statute  of  Limitations  of  an- 
other State  cannot  be  pleaded  in  bar 
to  a  proceeding)  in  the  courts  of  this 
State. 

(New  LondOD  Filed  February  — ,  1888.) 

SUIT  brought  to  the  Superior  Court  of  New 
London  County  to  enforce  a  ludgmeot 
lien.  Case  reserved  for  advice  of  tms  court. 
</tM%rnwnl  for  fiainUff  advited. 
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The  facts  are  suffldently  stated  in  tbeofit 
ion  of  the  oourL 
Metgrt.  J.  Hals^  and  Tenay  ft  C— g 

don.  for  (xnnplainant: 
The  plaintiff  is  not  an  assenting  cieditac  ii 

fact. 

"The  assent  of  creditors  may  be  gireq 
either  by  becoming  parties  to  and  signing  tlii 
instrument  of  assigDment,  when  it  require 
such  signature,  or  by  signing  an  aooeptuxj 
appended  to  it,  or  by  verballv  asseoting  to  I 
in  terms,  or  b^  actually  receiving  the  bend 
of  it,  or  by  claimiDg  such  benefit,  or  takinp 
legal  measures  to  obudu  such  ben^t 

Burr.  Assign.  890. 

"  When  the  trust  is  for  the  benefit  of  all,  an 
no  release  or  other  condition  is  stipulated  la 
or  on  bdialf  M  the  debtor,  but  the  propem  i 
to  be  distributed  equally  among  all  the  cndl 
tors,  the  assent  is  to  be  presumed." 

Ilaltei/  V.  Fairianki,  4  Mason.  2M. 

But  when  the  asmgnment  or  conveyance  b 
conditional,  as  when  the  assignee's  liatnUtT  ii 
limited,  there  can  be  no  assent  pre8umM;it 
must  be  proved. 

Spinnejfv.  Porttnumth  Uotierjt  Oo.  35  H. 
18;  Stewart  v.  Raiser,  1  Curtis,  157,  IM; 
Leeda  v.  Sayward,  6  N.  H.  86;  Burr.  Asa^in.  p. 
889:  Brown  v.  Warren,  48  N.  H.  480;  &mp. 
Ft.  Conv.  481. 

An  assignment  not  made  for  the  benefit  <A 
all  the  creditors,  and  which  is  not  for  the  bene- 
fit  of  each  and  every  creditor,  is  not  soch  in 
assignment  as  can  raise  the  presumptioo  of 
assent. 

Nelton  V.  Dunn,  IS  Ala.  503;  Burr.  Assign, 
p.  882,  §  286,  and  cases  cited;  Tompldiu  t. 
meeler.  41  U.  S.  IC  Pet.  118  (10  L.  ed.  «»: 
Surd  V.  SiUby,  10  N.  H.  108;  31  Ala.  389-335. 
880;  mi  River  L  W.  Co.  v.  Oroade.  16  Pick.  IL 

"  These  conveyances  were  for  the  bearfl 
only  of  those  who  should  accept,  and  they  woe 
required  to  manifest  their  acceptance  by  doing 
certain  things." 

OreeM  v,  Sprague  Mfg.  Go-  52  Conn.  J73. 

Plaintiff  is  not  estopped  from  now  en/orcinf 
bis  claim  because  tbe  defendant  has  ezpodea 
$250,000  in  and  about  tbe  repairing  of  thedaa 
of  tbe  Baltic  Mill. 

Estoppels  of  this  kind  are  never  allowed  ex- 
cept when  the  party  has  been  injured  \tj  tbe 
acts  or  conduct  of  the  party  whom  he  seeks  to 
estop.  It  does  not  appear  that  Chafes  is  sot 
abundantly  protected  for  his  expendttnre  in 
value  of  the  property  over  and  above  tbe  in- 
cumbrance of  the  plainti£F's  judgment  lica 

Fatocett  v.Ncw  Haven  Organ  Ob.470oan.S2T: 
HvU  V  Hull,  48  Conn.  257. 

"As  the  courts  have  never  prescribed  ibv 
specific  period  as  applicable  to  every  esse,  bke 
tbe  Statute  of  Limitations,  the  detemuatfioa 
as  to  what  constitutes  a  reasonaUe  time  in  ty 
particular  case  must  be  arrived  at  by  aeoaM- 
eration  of  all  its  elements  vbjcb  aStet  ttat 
question." 

Ttn'n  Uek  Oil  Oo.  v.  Jforfrvfy,  91  U.  &  967 
(33  L.  ed.839). 

Waterman  did  aU  that  was  in  his  pover  l» 
do  to  collect  bis  claim,  except  to  deonand  tbe 
trust  notes  of  Chafee.  This  would  have  asde 
him  an  assenting  creditor. 

Burr.  Asugn.  890. 

It  would  have  been-mdM  tH  l^ve  toMgU 
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luit  in  Rhode  Island  against  the  A.  &  Yf. 
Spnigue  HanafacturiDg  Company,  as  all  the 
property  of  the  company  bad  been  aasiened  by 
a  deed  which  the  Rhode  Island  courts  nad  de- 
cided to  be  valid  both  as  to  aaseating  and  non- 
■sBCBling  creditor*. 
14RI.  404. 

Wstermaa  was  a  citizen  of  Rhode  Island. 
He  Iiad  no  knowledge,  and  is  not  presumed  in 
law  to  have  knowleage,  that  the  trust  deed  and 
aEsi^nment  were  void  under  the  laws  of  Con- 
necticut, eo  far  as  they  affected  title  to  real  es- 
tate atuate  in  tliis  State. 

Redman  t.  Datit,  98  N.  Y.  82;  Bank  of  Chit- 
UatiU  T.  J)o^,  8  Barb.  288;  MertitanU  Bank 
V.  BpalMng^  N.  T.  58;  8  Fftrs.  Cont  890. 

It  had  been  held  by  the  courts  of  Rhode 
Island  that  the  said  deed  and  aasigninent  were 
not  v(»d. 

14RI.  4S4. 

The  trust  deed  and  assignment  are  totally  io- 
(fioatiTe  and  void  to  convey  any  Utle  to  real 
eslate  in  Connecticut  for  want  of  sufficient  de- 
scription of  the  land. 

De  Wolf  V.  Sprague  ^fg.  Co.  49  Conn.  388. 

Barrilf,  in  his  work  on  Assignments,  p.  162, 
ssys:  "To  the  assignment  are  usually  appended 
two  schedules,  which  are  marked,  and  referred 
to  in  the  body  of  the  instrument,  and  are  taken  as 
a  part  of  it:  (1)  a  schedule  of  the  property  as- 
ligoed;  (21  a  schedule  of  the  assignee's  cred- 
ttors,  or  of  the  debta  to  which  the  property  is  to 
be  appropriated." 

A  description  of  the  property  assigned  is  one 
of  tbe  essential  features  of  this  instrument. 

Vote  V.  Bradftreet,  27  Me.  156;  Bogworth  v. 
Stwievant.  2  Cusb.  392;  Lyman  v.  Loomit,  5 
N.  H.  408;  Mason  v.  White,  11  Barb.  176; 
^attm  V.  Bradford,  10  Ohio,  812;  Andreas  v. 
Pearmm,  68  He.  19;  Xhvdedey  v.  De  Hbreti,  8 
Omn.  377;  TVc*  v.  WhiUng.  21  Conn.  211;  Car- 
fcrv.CTa*ttj»OTi,8Comi.587;  Strongv.  Carrier, 
17  Conn,  880;  Herman  v.  Deming,  4A  Conn. 
124:  op.  of  Carpenter,  J. ,  in  Boston  <fe  N.  Y.  A.  L. 
Cb.v.  Coffin,  eO-Conn.  162,  163. 

To  take  the  case  out  of  the  Statute  of  Lim- 
itatioDs  one  of  three  things  may  be  considered: 
(1)  an  ai^nowledgment  St  the  debt;  (2)  a  new 
promise;  (3}  part  payment 

1  Swift,  Dig.  801;  8  Conn.  870;  5  Conn.  480; 
8  Conn.  480. 

Tbe  defendant  compaDV  has  promised  to 
pay  the  claim  of  tbe  plaintiff. 

Amasa  Sprague,  as  treasurer,  promised  to  pay 
tbe  plaintiff's  claim,within  six  years  prior  to  Uie 
bringing  of  the  snit. 

F^Bons  acting  publicly  as  officers  will  be 
preramed  rightfully  in  office,  and  their  acts 
binding  upon  the  corporation. 

BeUl  V.  Carey,  5  Oa.  2il9. 

Ad  officer  of  a  corporation  binds  a  corpora- 
tion by  acts  done  in  the  usual  course  of  business, 
la  this  case  tbe  acknowledgment  of  the  in- 
debtedness to  the  plaintiff,  and  a  promise  to  pay 
for  services  rendered,  was  in  ue  line  of  the 
treasnrer's  business. 

4  Paige,  127. 

A  promise  made  bv  a  treasurer  to  pay  an  ac- 
count assigned  to  a  third  party  is  binding 

Mount  Olivet  Cemetery  t.  Shubert,  3  Head 
(TeDB.),  116. 

A  treasuier  haa  the  right  to  negotiate  biUs 
taken  in  the  name  of  faia  office. 
lOoRir. 


Perkins  v.  Bradley,  24  Vt.  66. 

Waterman  brought  bis  suit  in  Rhode  Island, 
on  his  claim  for  work  and  labor  done  for  tbe 
A.  &  W.  Sprapie  Manufacturing  Company, 
and  recovered  judgment  uainst  said  company. 
That  judgment  was  reaffirmed  in  this  State, 
"rfae  defenduit  Chafee  now  seeks  to  inquiie 
into  the  validity  of  the  claim  on  which  the 
original  judgment  was  rendered.  In  other 
words,  he  seeks  to  retry  tbis  case  again  on  this 
point.   This  be  cannot  do. 

Sidensparker  v.  Sidensparker,  62  He.  481; 
Candee  v.  Lord,  2  N.  T.  269. 

Mr.  Cliarlea  E.  Perkins,  for  defendant 
Z.  Chafee: 

To  enable  a  creditor  to  bring  an  action  to  set 
aside  a  conveyance  of  the  debtor  as  fraudulent 
against  him,  the  creditor  must  first  obtain  a 
judgment  against  his  debtor  upon  the  claim. 

Bump,  Ft.  Conv.  p.  586;  Burr.  Assign,  p. 
746,  §  508.   See  Owen  v.  IHxon,  17  Conn.  493. 

This  judgment  must  be  a  valid  one,  not  only 
as  agaust  the  grantor,  but  as  against  the 
grantee. 

In  tbe  suit  in  Rhode  Island  in  which  Waters 
man  obtained  tbe  original  judgment  upon 
which  tbe  judgment  alleged  in  this  case  was 
founded,  Cbafee  attempted  to  appear  to  set  up 
tbe  defense  which  be  n^es  here,  and  the  court 
refused  to  lUlow  him  to  appear  and  defend, 
upon  the  express  ground  that  the  judgment 
would  not  be  binding  upon  hkn  In  sQcfa  a  suit 
as  this. 

Waterman  v.  Sprague  Mfg.  Co.  14  R.  I.  43. 
See  Inman  v.  J/«a<i,  97  MaM.  314;  Esty  v.  Long, 
41  N.  H.  103;  Sargent  v.  SaUnond,  37  Me.  539; 
Warner  v.  Percy,  22  Vt.  156;  MeLotid  v.  Selby, 
10  Conn.  390;  Sturges  v.  Beach,  1  Conn.  807. 

Tbe  right  to  plead  tbe  Statute  of  limitations 
as  a  liar  is  only  personal  to  tbe  debtor  so  far  as 
his  own  rights  are  concerned;  when  the  rights 
of  others  are  to  be  affected,  they  also  can  avail 
themselves  of  the  statute,  and  the  debtor  can- 
not injure  them  by  refusing  to  plead  the  stat- 
ute, any  more  than  by  refusing  to  appear  at  all 
and  allowing  judgment  to  be  taken  by  default. 

See  Wood,  Lim.  p.  79;  Lord  v.  Mwris,  18 
Cal.  483;  MeCartfiyv.  White,  21  Cal.  496;  OnU- 
tan  V.  Wiggins,  23  Cal.  16;  Ferguson  v.  Broome, 
1  Bradf.  10;  Peck  v.  Wheaton,  Martin  &  Y, 
(Tenn.)  853;  Boeh's  App.  21  Pa.  280. 

Creditors  of  an  insolvent  estate  may  set  up 
the  statute  agHinst  any  other  creditors  present- 
ing claims. 

Eittera's  Est.  17  Pa.  416;  Daieson  v.  Catta- 
way,  18  Oa.  678;  8fimsn  v.  Vander/iorat,  1  Rubs. 
&k.  847.  See  also  McBwidl  v.  Goldsmith,  24 
Md.  214;  8.  C.  6  Md.  819;  2  Md.  Ch.  870; 
Sehaferman  v.  O'Brien,  33  Md.  565;  Warner  v. 

83  Md.  579;  MeClenney  v.  MeCUnney,  8 
Tex.  103. 

Tbe  corporation  has  never  made  any  new 
promise.  If  It  had  made  one,  it  would  not  af- 
fect Mr.  Chafee,  its  grantee. 

An  entry  on  the  books  of  thecompany  is  not 
in  law  A  new  promise. 

Wood,  Lim.  p.  195,  and  cases  there  cited. 

It  is  very  doubtful  whether,  even  as  against 
the  corporation  itself,  any  officer  can,  merely 
from  his  official  position,  make  a  new  promise 
which  will  keep  a  claim  alive.  But  if  such 
a  new  promise  would  be  valid 
tbe  corporation,  it  is  cl^tlbfl^y  MfMX^IC 
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ofQcer  noi'  the  corporation  itself  could  re- 
movetbebar  of  tbe  statute  afterit  bad  attached, 
so  as  to  revive  the  claim  and  make  it  valid  as 
against  third  persons,  so  as  to  affect  their  rlF^hts 
io  property  before  that  time  conveyed  to  them 
by  the  debtor. 

Wood,  Lim.  p.  460;  Wood  v.  Qoo^dtoie,  43 
Cal.  185;  Behmucker  v.  Sibert,  18  Kan.  104;  Nm 
Ym-k  L.  Jna.  A  T.  Go.  v.  Corert,  29  Barb.  485; 
Day  V.  Baldwin,  34  Iowa,  880;  Ca$on  v.  Cham- 
4CT-#,62Tex.  805. 

By  tbe  acta  and  laches  of  the  plaintiff  he  has 
placed  himself  in  such  a  position  that  this  court 
will  not  exercise  its  equitable  powers  in  his  be- 
half. 

A  person  invoking  the  powers  of  a  court  of 
equity  to  assist  htm  must  apply  promptly  and 
without  unreasonable  delay,  especially  where 
fraudulent  conduct  ia  charged;  and  this  is  par- 
ticularly the  case  where,  in  consequence  of 
sucb  delay,  acta  have  been  done  ormoneys  ex- 
pended which  would  not  have  been  done  but 
for  such  delay. 

See  Banks  v.  Judah,  8  Conn.  161;  Royal 
Bank  v.  Orand  Junction  S.  R.  AD.  Co.  126  Mass. 
490;  Ilajpmrd  v.  National  Bank,  98  U.  8.  611 
(24  L.  ed.  855);  SnUitan  v.  FrxHland  A  K.  R. 
Go.  94  U.  S.  806  (34  L.  ed.  824);  Harteood  v. 
Cincinnati  A  C.  A.  L.  R.  Go.  84  U.  S.  17  Wall. 
76  (31  L.  ed.  558);  Brown  v.  Bwna  ViHa  County, 
95  U.  8.  157  (24  L.  ed.  422);  Hoyt  v.  Spragve, 
108  U.  8.  618  (26  L.  ed.  6S5). 

Any  conduct  on  tbe  part  of  a  creditor 
which  shows  an  approval  of,  or  assent  to,  a 
trust  conveyance,  is  as  effecttiaJ  as  receiving 
notes  under  it. 

See  Ex  parte  Stray.  L.  R.  2  Cb.  App.  374; 
Rapalee  r.  Stewart.  37  N.  Y.  810;  Jione  t.  Ben- 
rigvet,  18  Wend.  340;  P/iUlipt  t.  Wootter,  86  N. 
Y.  414;  iW(  V.  TredweU,  5  Wend.  698;  Johngon 
V.  Rogere.  15  Nat.  Bankr.  Reg.  UAAle^t  Case, 
L.  R.  9  Eq.  Cas.  268;  Lawrenee't  Gate,  L.  R.  2 
Ch.  App.  412;  Altop'a  Com,  1  De  G.  F.  &  I.  289; 
Oliver  v.  King,  8  De  G.  M.  &  G.  110. 

If  a  party  havinjg  a  right  stands  by  and  sees 
another  dealing  with  tbe  property  in  a  manner 
inconsistent  with  that  right,  and  makes  no  ob- 
jection while  the  act  is  in  progress,  he  cannot 
afterwards  complain. 

Duke  of  Leeds  v.  Earl  of  Amhertt,  S  Phlll.  (22 
Eng.  Ch.)  128. 

Pardee.  J.,  delivered  the  opinion  of  tbe 
court: 

The  plaintiff  is  a  resident  of  the  State  of 
Rhode  uland.  He  has  never  been  a  resident  of 
this  State.  The  A.  A;  W.  Sprague  Manufac- 
turing Company  is  a  corporation  chartered 

Srior  to  1878  by  ibe  legislature  of  the  State  of 
:bode  Island,  having  its  legal  location  in  that 
State.  It  has  never  been  a  corporation  resi- 
dent in  this  State.  Cbafee,  trustee,  defendant, 
is  a  leatdent  of  the  State  of  Rhode  Island. 

The  A.  A  W.  Sprague  Manufacturing  Com- 
pany made  default  of  ai^iearance;  Chafee.  trus- 
tee, appeared. 

The  following  are  among  the  facts  reiwrted 
In  the  flndine: 

In  tbe  fall  of  1878  the  A.  &  W.  Sprague 
Manufocturing  Company  was  unable  to  meet 
its  liabilitieB  as  they  became  due.  It  had 
BssetB  consIsUng  of  mills,  factories,  stock, 
and  goods  In  Rhode  Island  and  other  States, 
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which  were  estimated  to  be  worth  abool 
$ 1 4, 000,000,  and  it  was  in  debt  about  $8,000,000: 
but  it  was  unable  to  turn  its  property  iato 
money  so  as  to  meet  its  debts.  Tbereimoo  ft 
called  a  meeting  of  its  creditors,  by  pubuc  no- 
tice in  the  newspapers,  to  consider  its  coodi- 
tion  and  advise  what  course  it  bad  better  take: 
which  meeting  was  largely  attended  b^  its 
creditors,  and,  among  otnera,  by  the  i^mtifl. 
At  this  meeting,  after  considerable  discossioo,  ' 
it  was  unanimously  decided  that  it  was  dean- 
ble  for  tbe  interests  of  tbe  creditors  tiiat  ■  trust 
deed  should  be  made  the  company;  and  a 
committee  was  appointed  to  prepare  a  form  of 
deed,  and  report  it  to  the  meeting,  with  the 
names  of  proposed  trustees.  Tbe  conunitlce 
on  tbe  same  day  reported  to  tbe  meeting,  rec- 
ommendintr  that  a  conveyance  in  trust,  sob-  | 
slantially  like  that  hereinafter  mentioned,  be 
made  by  the  company,  and  recommending  ^e  '■ 
names  of  certain  trustees.  This  report  «ii 
unanimously  accepted  by  the  meeting;  and  tbe 
committee  was  further  instructed  to  see  that 
such  conveyance  was  made.  There  was  do 
evidence  that  Waterman,  the  plaintiff,  took 
any  part  in  the  proceedings  of  the  meetiag.  I 
They  caused  tbe  deed  to  be  carefully  examhted  I 
by  lawyers  of  ability,  but  Uie  persons  th^  ; 
wished  to  have  as  trustees  refiued  to  kl 
Thereupon  the  proposed  deed  was  executed  by 
the  company  and  others,  and  the  name  of 
Zachariah  Chafee,  the  defendvit,  was  Inserted 
as  trustee,  without  any  objection  by  the  com- 
mittee, and  the  deed  was  delivered  and  re- 
corded in  tbe  land  records  of  the  town  of  i 
Sprague,  in  this  Slate,  on  the  3d  day  of  Decern 
ber,  1878.  On  the  6th  day  of  April,  1874,  the  i 
company  executed  and  delivered  an  assign-  , 
ment,  to  more  fully  carry  out  the  same  objeicl, 
which  was  recorded  in  the  land  reocndstrf  that 
town  April  8,  1874.  Chafee,  soon  after  the 
execution  of  the  trust  deed,  took  posMisioB  of 
all  the  property  of  the  company,  including  tbe 
land  now  in  question  in  this  State,  and  fais 
ever  since  held  and  occupied  tbe  same,  and 
managed  and  carried  on  the  business  In  tbe 
Baltic  Mill,  In  the  town  of  Si»agoe:  and  the  A 
&  W.  Spnwne  Manufacturing  Company  tiler^ 
upon  ceased  to  actively  cany  on  any  buriness 
Creditors  of  the  company  Lo  tbe  amonat  of 
over  $8,000,000  took  notes  under  the  provisiow 
of  the  trust  deed,  which  included  all  tbe  cred- 
itors of  tbe  company  except  those  bc^ag 
claims  to  the  amonnt  of  about  9115,000,frf  irima 
the  plaintiff  was  one.  Chafee.  as  trustee,  sold 
large  amounts  of  the  property  so  ccmv^ed  to 
him,  and  paid  large  sums  as  interest  and  divi- 
dends on  the  notes.  In  the  year  1876  a  con- 
siderable portion  of  the  Baltic  Mill  fwopeftj 
was  swept  away  by  a  flood,  and  Cbafee  «• 
pended  of  tbe  trust  funds  a  sum  exceediBf 
$250,000  in  tbe  restoration  of  tbe  property,  aod 
repairs  upon  the  same  rendered  ncce— ly  1^ 
the  flood.  Without  this  expenditure  tbeixtv- 
erty  could  not  be  used;  but  by  it,  it  was  nude 
as  valuable  as  before  tbe  injurv,  and  saM  Cb* 
fee  has  received  the  rents  ana  profits  thereof 
from  the  time  of  tbe  acceptance  of  the  trat,  ta 
1878,  to  the  present  time.  At  the  time  of  dA 
expenditure  the  plainUff  was  redding  hi  tbe 
State  of  Rhode  laland;  and  thm  was  do  eri- 
dence  that  he  knew  Ui«t  these  jepidts  «sn 
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The  plaintifF  kaew  of  tbe  execution  and  de- 
livery of  tbe  tnist  deed  to  Cfaafee,  in  Decem- 
ber, ItfTS,  and  never  objected  to  the  same  in 
any  way.  or  to  tbe  carrying  out  of  tbe  scheme, 
Wtil  he  brouKbt  suit  in  tba  State  and  attached 
the  property  in  question.  In  May,  1888.  He 
did  not  come  in  under  the  deed  and  accept 
notes  as  therein  provided,  because  Anasa 
Siuacue,  then  treasurer  of  the  company,  prom- 
ised him  that  he  would  pay  his  claim,  and  ad- 
Tised  tbe  plaintiff  not  to  take  the  trust  notes 
for  that  reason.  The  plaintifE.  never  received 
any  of  the  notes  or  agreed  to  receive  the  same; 
nor  bas  be  ever  received  any  moneys  as  interest 
ot  dividend  from  Chafee,  or  offered  to  release 
or  extend  his  claim  under  the  provisiona  of  tbe 
deed  or  the  assignment.  These  provided  for 
tbe  extension  of  claims  for  the  period  of  three 
years,  with  interest. 

On  the  23d  day  of  April,  1883,  tbe  plaintiff, 
then  and  still  of  East  Greenwich,  in  the  State 
of  Rhode  Island,  brought  a  suit  against  tbe  A. 
ft  W.  S[»iigne  Manufacturing  Company,  in  tbe 
nuRcme  court  of  that  State,  for  work  and 
boor  done  by  him  for  tbe  company  from  No- 
Terober  11,  1862,  to  November  11,1873,  and 
by  tbe  consideration  of  tbat  court  recovered 

Jodgment  in  tbe  suit  against  tbe  company  for 
;l2,20d.57,  on  tbe  18th  day  of  December,  1882. 
The  defendant  Chafee  applied  to  the  court  to 
tie  allowed  to  appear  in  the  cause  and  to  set  up 
■nd  prove  that  at  tbe  time  the  suit  was  brought 
it  was  barred  bv  the  Statute  of  limitations; 
but  the  court  refused  to  allow  him  to  appear, 
ID  the  manner  and  for  the  reasons  stated  in  the 
report  of  the  cause  In  the  Rhode  Island  Re- 
ports (14  R.  I.  48). 

Tbe  plaintiff  brought  an  action  on  tbe  judg- 
ment to  the  Superior  Court  in  New  London 
County,  by  process  of  attachment  hearing  date 
May  8,  1888,  and  returnable  on  the  second 
Toesday  of  September,  1888,— tbe  Judgment 
bein^  the  sole  ground  of  action  therein, — and 
by  Tntue  of  the  process  caused  to  be  attached, 
as  tbe  property  of  tbe  company,  on  the  8d  and 
Sth  days  of  May,  1888,  tbe  several  parcels  of 
nal  estate,  situated  in  the  town  of  Bprsgue,  in 
New  London  County,  and  in  the  town  of 
Windham,  in  Windham  County,  which  are  de- 
scribed in  the  plaintiff's  complaint.  '  The  pro- 
cess and  complaint  were  duly  served  and  re- 
turned and  entered  upon  tbe  docket  of  tbe 
<^att  at  its  Septemljer  Term,  1888,  and  bycon- 
tiDOBDoe  came  to  tbe  term  held  at  Norwich  on 
the  first  Tuesday  of  November,  1888,  when  the 
pbintiff  recovered  judgment  against  tbe  com- 
pany for  tbe  sum  of  $10,925.70,  a  part  of 
the  original  judgment  having  been  paid. 

On  the  14th  day  of  February,  1884,— this 
jodgment  being  then  unsatisfied, — tbe  plaintiff 
caoaed  to  be  filed  and  recorded  in  the  town 
clerk's  office  of  the  town  of  Sprague.  and  on 
tlie  18th  day  of  February,  in  tbe  town  clerk's 
office  of  the  town  of  Windham,  a  certificate  in 
the  form  provided  by  statute,  signed  by  the 
plaintiff's  attorney,  Allen  Tenny,  and  thereby 
placed  a  Judgment  lien  in  favor  of  the  plain- 
tiff upon  tbe  several  parcels  of  real  estate  at- 
tached, to  secure  the  amount  of  tbe  judgment 
wid  lawful  interest  thereon. 

Chafee,  trustee,  makes  the  following,  among 
other,  avermenta,  by  way  of  answer:  "  That 
tin  jodgmuit  rendored  In  the  Superior  Court 
lOonr. 


in  New  London  County  is  void  and  of  no  effect 
against  this  defendant,  because  the  same  was 
rendered  in  a  suit  upon  a  certain  judgment 
theretofore  rendered  in  the  8tate  of  Kbc^e  Is- 
land ,  in  favor  of  said  Waterman  and  against  the 
A.  &  W.  Sprague  Manufacturing  Company, 
upon  a  claim  which  accrued  more  man  six  years 
Iwfore  tbe  brineing  of  tbe  suit  in  which  the 
judgment  was  rendered,  and  which  by  the  laws 
of  the  State  of  Rhode  Island  was  outlawed 
and  invalidated,  so  that  no  suit  could  be  legally 
nudntained  npon  it;  tbat  this  defendant  was  not 
made  a  party  to  the  suit,  and  therefore  was  not 
able  to  set  up  that  defense  thereto;  that  he  ap- 

Slied  to  tbe  court  in  which  said  suit  was  pend- 
ig  for  permisdon  to  be  made  a  party  thereto, 
and  to  make  such  defense,  but  his  application 
was  opposed  by  tbe  plaintiff  and  denied  by  the 
court,  upon  tbe  sole  ground  tbat  tbe  judgment 
would  not  be  binding  upon  him,  but  tbat  he 
would  have  tbe  right,  in  any  proceeding 
against  him  founded  upon  the  judgment,  to 
take  advantage  of  the  claim  and  make  the  de- 
fense mentioned,  and  to  defend  in  snch  pro- 
ceeding in  tbe  same  manner  as  be  desired  to 
dd  in  the  original  action;  and  Uiat  tbe  A.  & 
W.  Sprague  Manufacturing  Company  neg- 
lected and  refused  to  set  up  tbat  defense,  or 
aby  defense,  in  said  suit.  And  this  defendant 
says  tbat  thereby  tbe  judgment  in  Rhode  Island 
and  the  judgment  in  this  State,  upon  which  this 
proceeding  is  founded,  are  both  illegal  and  void 
OS  against  this  defendant,  and  the  attachment 
in  said  suit  and  judgment  lien  filed  therein  are, 
as  to  this  defendant,  illegal,  null,  and  void. 
And  this  defendant  avers  that  all  the  creditors 
of  said  corporation,  except  creditors  to  tbe 
amount  of  about  (XIS.OOO,  to  wit,  creditors 
holding  claims  to  tbe  amount  of  $8,000,000, 
accepted  notes  issued  under  the  trust  deed  uid 
assignment,  and  approved  of  and  acquiesced 
in  the  same;  and,  acting  for  them  as  such  trus- 
tee, this  defendant  has  ever  since  managed  the 
property  so  conveyed,  and  expended  large 
sums  of  money  thereon,  and  especially  In  the 
year  1876  this  defendant  expended  of  the  mon- 
eys so  received  by  him  as  trustee  tbe  stim  of 
$250,000  in  repairing  tbe  dam  and  buildings 
of  the  property  now  in  question,  which  Iiad 
been  injured  and  carried  away  by  a  flood,  and 
which  It  was  necessary  to  expend  to  make  the 
property  of  value,  and  to  keep  it  in  operation, — 
all  which  proceedings  were  well  known  to  the 
plaintiff,  and  were  acquiesced  in  and  approved 
of  by  him,  and  no  action  was  taken  by  him  to 
set  aside  the  trust  deed  and  assignment  until 
the  date  of  this  complaint  And  oy  reason  of 
the  premises  tbe  plaintiff  is  estopped  in  equity 
and  good  faith  from  now  setting  up  and  claim- 
ing that  the  trust  deed  and  assignment  are  void 
as  against  him  by  reason  of  any  provisions  in  tbe 
same,  and  for  the  reasons  alleged  in  his  com- 
plaint. And  this  defendant  avers  tbat  by  reason 
of  the  laches  and  delay  of  tbe  plaintiff  in  taking 
any  proceedincs  in  stacking  the  trust  deed,  and 
allowing  this  defendant  in  good  faith  to  expend 
so  large  sums  of  money  upon  tbe  property  now 
in  -  question,  be  is  in  equity  and  good  faith 
barred  from  now  attacking  tbe  trust  deed;  and, 
nt  any  rate,  tbe  sums  of  trust  money  so  ex- 
pends upon  the  property  by  this  defendant, 
with  interest  therewi,  should  be  flrat-npaid  t« 
the  defendant  out  of  the  afi^lftaf  ttjik^agidi^e 
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before  the  plaintiff  should  have  a  decree  to  fore- 
close the  same,  as  prayed  for  by  him." 

These  averments  are  to  the  effect  that  the 
pWntifl  IB  barred  from  the  rdief  which  he  seeks, 
because  be  actually  coDHOted  to  the  pocsession 
of  the  property,  by  the  tnwtee,  under  the  deeds; 
that  he  constructively  assented;  that  his  claim 
has  passed  under  the  Statute  of  Limitations; 
and  that  laches  is  to  be  imputed  to  him.  We 
think  that  neither  of  these  objections  is  well 
taken. 

The  plaintiff  has  neither  in  fact  dot  in  law 
assented  to  the  execution  and  dellrery  of  either 
the  mortgage  or  deed  of  assignment  to  Chafee, 
trustee,  or  to  the  subsequent  appropriation  by 
him  of  the  property,  bv  use  and  sale.  The 
presence  of  tbe  plaintiff  at  the  meeting  of  the 
creditors  bas,  under  tbe  circamsUnces,  no  le- 
gal significance.  His  debtor  invited  bim  and 
all  of  Its  other  creditors  to  a  meeting,  to  listen 
to  a  statement  aa  to  Its  financial  condition  and 
a  propofiition  for  a  postponement  of  tbeir  right 
to  enforce  their  claims.  He  attended,  listened, 
and  went  away,  without  speech  or  vote  or  other 
act.  This  he  could  do  without  putting  in  peril 
any  right,  either  as  between  himself  and  his 
debtor,  or  between  himself  and  any  other  cred- 
itor. MoreovCT,  all  of  the  creditors  who  are 
DOW  represented  by  Chafee  adopted  messures 
designra  for  the  purpose  of  preventing  the 

auestion  of  assent  or  nonassent  by  the  plain- 
ff  from  resting  upon  his  silence  or  speech  or 
vote,  or  other  act  at  that  meeting  or  at  any 
subsequent  time,  other  than  upon  one  specified 
act  required  of  him  prior  to  a  fixed  date;  per- 
formance or  nonperformance  equally  certain 
to  be  known  to  them.  He  was  required  to 
agree,  on  or  before  the  expiration  of  nine 
months  from  a  spedfled  date,  to  postpone  for 
the  pedod  of  three  years  his  right  to  enforce 
his  claim,  and  accept  from  tbeir  agent,  the 
trustee,  tbe  notes  of  the  debtor,  upon  that  time, 
with  interest.  They  then  notified  him  that  un- 
less he  should,  on  or  before  that  day,  extend  his 
credit  in  the  manner  and  for  the  time  named 
by  them,  he  woold  be  barred  from  all  right  to 
or  interest  In  the  property  which  U»e  ctebtor 
proposed  to  convey  to  a  trustee  for  their  ben- 
efit. 

The  propwittoD,  of  necessity,  implied  that 
ibey  would  give  him  nine  months  for  consid- 
eration and  determination;  It  ban  out  the  idea 
that  he  was  to  be  held  to  have  irrevocably 
find  bis  condition  in  the  matter  by  his  silence 
at  the  meeting.  They  expressly  conceded  to 
bim  a  period  of  sut)se'quent  probation,  during 
which  be  had  their  permission  to  repent  of  his 
silence  and  inaction  and  become  an  assenting 
and  participating  creditor  with  themselves. 
At  tbe  expiration  of  tbe  time  for  deliberation 
they  knew  that  he  had  not  fnlflUed  tiie  re- 
qulremrat  made  of  him  them;  that  he  had 
Dot  assented.  Thus  they  put  upon  him  the 
stamp  of  nonassent,  which  be  bas  not  since 
effaced.  In  view  of  this  it  is  not  for  them  to 
ask  a  court  to  presume  that  they  believed  he 
had  assented. 

Ndthor  is  the  fact  thi^  Amasa  Spragm's 
promise  led  bim  to  refrain  from  tbe  acceptance 
of  the  time  notes,  of  any  significance  m  this 
matter. 

Previous  to  the  expiration  of  the  time  for 
consideration  and  dedsiou,  he  had  two  poesi- 
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bilities  of  payment,  one 
tbe  other  by  the  trustee, 
garded  tbe  first  as  worth  purauing  is  not  to  tr 
made  the  basis  of  an  assumption  that  be  in 
tended  to  throw  awav  the  other.  Piesomabl;, 
a  credited  retains  and  exhausts  all  possiUlitiei, 
and  abandons  none  until  payment.  Soon  ifler 
tbe  execution  of  the  deed  tbe  creditors  took 
into  their  possession  and  use  tbe  entire  esiste 
of  the  debtor,  valued  at  about  $14,000,000,  ssd 
since  that  time  have  sold  a  portion  tbmat  and 
nsed  the  remainder,  taking  to  themselves  the 
proceeds  of  sales  and  profits  of  use,  to  the  total 
exclusion  of  tbe  plaintiff.  It  would  be  a  vio- 
lent presumption  indeed  that  hesseented,  with- 
out any  consideration  whatever,  to  tbeir  czcId- 
sive  appropriation  of  this  estate,  simply  be- 
cause be  was  testing  another  poasilnlily.  Bv 
tbe  law  of  Rhode  Island,  the  Slate  of  nsidaice 
of  all  parties  to  this  record,  both  the  mortgus 
deed  of  1878  and  the  as^^ment  of  1874  are 
valid  and  effective  instruments  for  tbe  caanj- 
ance  of  property  therelo  described  to  tbe  «- 
fendant  Chafee,  trustee.  He  bas  a  title  to 
property  in  ttuit  jurisdiction  beyond  impeacb- 
ment  by  anr  creditor.  This  fact  was  known 
to  and  acted  upon  by  all.  ActicHt  by  the  tnn- 
tee,  action  and  omission  to  act  <hi  the  pait  <A 
the  plaintiff,  are  alike  to  be  iatenireted  b  tbe 
light  of  this  knowledge.  The  rormer  bdd, 
used,  and  sold  the  property  as  owner,  by  a 
title  unassailable  by  the  latter;  held  it  in  apatv 
of  bim,  and  not  at  all  by  any  presumed  aMeot 
or  permission  on  bis  part.  The  plaintiff  knew 
himself  to  be  powerless  to  act;  he  leffaiDel 
from  any  effort  to  appropriate  the  pn^ei^  K> 
his  own  debt,  because  he  thought  that  to  be  im- 
possible; bis  assent  is  that  only  whidi  comes 
from  silence  and  inaction  when  he  was  nnalde 
either  to  dispute  or  act.  After  the  ezecutioii  of 
the  deeds  there  was  neither  necessity  nor  plac« 
for  either  the  trustee  or  tbe  i^Dtiff  to  cooaidtf, 
even,  tbe  question  whether  tbe  latttf  had  or 
had  not  assented,— would  or  would  ootawaL 
Tbe  only  open  question  was,  Wmild  be  wute 
present  payment  and  share  in  tiie  resulta  of 
the  management  of  the  trustee,  or  would  be 
retain  his  right  to  enforce  immediate  pay- 
ment whenever  and  wherever  he  could  find  hi* 
debtor's  property?  The  fact  that  he  t«8ledtbf 
latter  possibility  lays  no  fouudation  for  tlie  (we- 
sumpuon  that  he  assrated  to  the  appropriatif 
of  tbe  entire  estate  of  his  debtor  by  othier  oed- 
itors,  being  powerless  to  prevent  such  actkn. 
The  law  does  not  presume  assent  as  against  Urn 
because  of  bis  omission  to  attempt  the  imposn- 
ble. — because  of  his  omis^on  to  attempt  to  de- 
prive those  creditors  of  rights  la wfiilly_  exer- 
cised by  them.  From  tbe  day  of  eiecatioo  of 
the  de^  be  was  ignorant,  without  fault  oa 
his  part,  of  tbe  fact  that  any  right  in  w  to  uy 
property  of  his  debtor  remained  to  him,  whka 
he  could  put  in  peril  by  liis  omissdon  to  act,  or 
defend  and  save  by  action.  For  tbe  leasoa 
tbst  he  sat  still  under  such  circumstances,  be 
did  not  necessarily,  as  a  matter  of  law,  aMiA. 
Courts  of  equity  do  not  impute  ladMs  aa 
iron  rule.  Circunutances  are  allowed  to  ptf- 
em  every  case.  The  fundamental  and  only 
just  reason  why  this  plaintiff  should  be  po«- 
poned  to  a  grantee  under  a  fraudulent  a^ 
voidable  deed  ia  that  tbe  delay  of  the  forraer 
in  enfonrfng^W^.f'^Q^Jt^?"^^ 
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induced  the  latter  to  subject  bimself  to  some 
form  of  peril  of  losn,  or  come  under  some  dlf- 
tcaHj  in  protecting  bis  rights,  or  to  assume 
some  burden,  let  go  some  advanta^,  or  part 
▼ith  Mine  right  or  tbiDg  of  value;  m  short,  to 
be  where  he  otherwise  would  not  have  been. 
Now  there  la  do  finding,  no  evidence,  no  aver- 
ment, even,  hy  the  trustee,  that  he  has  suf- 
fered^OT  done  dtber  of  these  tbings;  none  that 
he  has  been  influenced  io  tbe  slightest  degree 
br  any  act  or  omiEsioo  on  the  part  of  tbe  puin- 
t^I.  Indeed,  upon  the  facts,  an  assumption 
that  be  had  bem  would  be  quite  unwarrant- 
able. The  assenting  creditors  represented 
l^i'.OOO.OOO;  they  took  from  tbe  possession  of 
ilieir  debtor  property  of  tbe  estimated  value  of 
$14,000,000;  they  proceeded  at  their  pleasure 
to  sen  and  retain'tbe  proceeds;  to  use,  and  coo- 
tame  in  tbe  use,  the  remainder,  and  retain  tbe 
profits.  The  oooassenting  creditors  represented 
4boot  $115,000.  It  would  be  an  affront  to  the 
coiDinon  aenw  and  business  sagacity  of  tbe  as- 
imting  ciediton  to  presume  uiat  they  would 
have  abandoned  tbe  practical  ownership  of 
foarteen  milUoDs  of  property,  or  would  nave 
paused  for  an  instant  in  their  plan  to  appropri- 
ate it  to  their  best  advantage,  even  if  they  had 
posseesed  positive  knowledge  that  they  would 
K  rompelied  to  advance  tbe  amount  of  these 
nonasaentiag  debts  to  protect  themselves  in 
the  possession  of  tbe  vast  remainder;  and  the 
finding  is,  as  might  be  expected,  Uiat  soon 
after  me  execution  of  the  deed,  without  wait- 
ing to  know  whether  tbe  plaintiff  would  ac- 
cept tbe  terms  which  they  had  imposed  upon 
him,  their  agent,  the  trustee,  took  possession 
of  the  entire  estate. 

In  1876  the  trustee  expended  more  than  a 
qoamr  of  a  million  of  dollars  in  tbe  repara- 
tion <tf  injuries  by  a  flood  to  tbe  mill  property 
in  Spragoe,  in  this  State,  the  subject  of  ttus 
amtrbversy.  But,  as  before,  there  is  neither 
finding  of  fact,  nor  averment,  nor  warrant  for 
the  supposition,  that  in  making  this  provident 
expenditure  be  was  controlled  In  tbe  slightest 
degree  by  any  consideration  of  the  plaintiff's 
•BKnt  or  nonassent.  Begardleas  of  him  and 
of  his  position  in  reference  to  it,  an  Irresistible 
Gomptusioo  was  upon  him  as  the  guardian  of  a 
vast  property,  in  the  interest  of  persons  who 
were  either  to  reap  large  profits  from  its  use  or 
sale  if  tbe  mill  should  be  restored,  or  to  bear 
large  losses  if  it  should  be  left  in  a  state  of  de- 
caying idleness.  He  made  the  expenditure. 
They  have  had  several  years'  use  oi  the  mill. 
They  have  not  alleged  that  tbe  expenditure 
baa  not  been  repaid  by  use. 

Statutes  of  limitation  are  no  part  of  a  con- 
tract; thev  concern  only  tbe  form  and  time  of 
the  remeay  for  a  breacn  thereof.  They  are  lo- 
cal,—of  force  only  within  the  Statewhicb  enacts 
tbem.  This  court  does  not  enforce  foreign 
statutes  of  that  description.  Onr  statute  pro- 
Wdestbat  no  action  on  simple  contract  shall  be 
broogbt  but  within  six  years  after  maturity; 
lint,  in  computing  such  period,  the  time  during 
"hich  the  party  against  whom  there  may  be 
imy  such  cause  of  action  shall  be  without  this 
Hiate  shall  be  excluded.  A  resident  of  anoth- 
er State,  who  is  sued  upon  his  flrst  entry  inte 
this  Btate,  is  within  the  scope  of  this  exception 
cqtuOv  with  a  former  resident  here,  snbae- 
qnenUy  reridlngln  another  State,  and  returning 
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to  residence  here.  Under  this  statute,  resident 
and  nonresident  creditors  and  debtors  stand  up- 
on the  same  footing. 

Under  it  every  creditor,  resident  or  nonresi- 
dent, is  entitled  to  the  ftiU  period  of  six  years 
in  this  Stete  in  which  to  institute  an  action 
upon  a  simple  contract,  makhig  such  service 
upon  the  debtor  as  will  support  a  personal  judg- 
ment.— a  judgment  which  willconcludvelytw- 
termine  the  Issue  between  the  creditor  and  the 
dpbtor.andbind  both  in  every  jurisdiction.  The 
fact  that.during  the  whole  time  of  such  debtor's 
being  so  without  tlds  State,  when  no  service  of 
process  can  he  made  upon  him  which  will  sup- 
port such  personal  judgment,  he  held  real  es- 
tote  here  open  to  attachment  by,  and  of  suffi- 
cient value  to  pay  the  claim  of  the  creditor, 
is  of  no  legal  signiScaace.  Under  the  stotute 
the  presence  of  such  real  estate  is  neither  alegal 
nor  sufficient  substitute  for  such  residence  of 
the  debtor  as  will  enable  the  creditor  to  obtain 
such  personal  judgment.  Of  course  the  credi- 
tor, at  any  time  wnOe  the  debtor  fs  so  without 
the  State,  can  institute  bis  action,  and  appro- 
priate such  property  of  the  debtor  as  may  here 
be  found  to  the  extmguisbment  of  the  debt;  but 
this  will  be  only  in  the  nature  of  a  proceeding 
in  rem,  binding  upon  tbe  property,  but  not  sus- 
taioine  a  judgment  binding  upon  the  person  of 
the  debtor  in  every  Jurisdiction.  S(^  v.  Bate- 
tev,  16  Conn.  106;  Hatch  v.  Stafford,  24  Conn. 
4.%.  Tbe  title  of  tbe  defendant  Chafee,  trus- 
tee, rests  upon  tbe  validity  of  tbe  mortgage  deed 
of  November,  1873,  and  of  the  deed  of  assi^- 
ment  of  April,  1874,  from  the  Sprague  Manu- 
facturing Company  to  him.  This  court,  in  De 
Wdlfy.  ^pra^  mg.  Co.  ^  Conn.  2i^,  deter- 
mined that  both  of  UHise  deeds  are  fraudnlent 
and  void  as  againstnonassentingcreditors.  Of 
these  is  tbe  plaintiff.  Therefore  from  1878  to 
this  present  there  has  been  in  this  State  real  es- 
tate tbe  title  to  which,  as  between  Chafee,  trus- 
tee, and  the  plaintiff,  has  been  in  the  A.  &  W. 
Sprague  Manufacturing  Company.  Yet  dur- 
ing this  time  the  company  baa  been  continu- 
ously nonresident,  and  beyond  the  reach  of  such 
process  within  Ibis  State 'as  will  support  a  per- 
sonal judomient  binding  upon  it  in  every  juris- 
diction. Therefore  neither  it  nor  Chafee,  trus- 
tee, can  invoke  the  aid  of  ovj  Statute  of  Limi- 
tations in  an  effort  toprevent  tbe  plaintiff  from 
appropriating  tfais  real  estate  to  the  payment  of 
his  debt.  Neither  can  either  of  them  here  plead 
in  bar  the  Statute  of  Limitations  of  the 
State  of  Rhode  Island,  for  the  reason  already 
given. 

In  form  this  is  a  petition  f<Hr  the  foredosure 
of  a  lien  or  statutory  mortgage  upon  real  estate 
as  tbe  property  of  the  A.  &  W.  Sprague  Manu- 
facturing Company.  Tbe  lien  exists  by  virtue 
of  the  judgment  in  this  State  in  favor  of  the 

ftlaintin  a^nst  that  company;  this  judgment 
n  turn  rests  upon  one  rendered  in  the  St^ 
of  Rhode  Island;  and  this  last  upon  a  debt  due 
from  it  to  the  plaintiff.  There  was  no  legal 
necessity  for  the  judgment  in  Rhode  Island, 
and  it  would  have  availed  Chafee  nothing  if  he 
bad  been  permitted  to  appear  io  that  suit  and 
plead  tbe  Statute  of  Limitations  of  that  State; 
nothing  if  he  had  driven  the  plaintiff  out  of 
that  court.  The  lattercould  stul  have  sent  his 
claim  in  its  original  form  into  thls^tate,  and 
thereon  ordered  suit,  attf^ffio^^  (©iDMle 
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firiatioo  of  the  real  estate  by  levy  of  execution, 
'  he  had  desired  to  do  so. 
This  nnnecesfiarj  change  of  form  of  daim, 
witfaout  chaDKe  of  substance,  neither  works 
hurt  to  the  pluotiff  nor  brings  help  to  the  de- 
fendant. It  cannot  be  made  the  oc(:a8ion  for 
driviDg  the  former  out  of  court;  in  reality  he  is 
appropriatiag  the  property  of  his  debtor  to  the 
satisfaction  of  a  judgment  at  law  based  upon  a 
debt,  the  validily  and  justice  of  which  both  de- 
fendants admit 

The  law  of  this  State  ia  that,  as  against  the 
plaintifl,  both  of  these  deeds  were  fraudulent 
and  void,  and  conveyed  no  title  to  the  real  estate 
here. 

Knowledge  of  the  law  of  his  State  of  red- 
deuce  is  to  be  imputed  to  him,  but  not  know- 
ledge of  the  law  of  a  foreign  State. 

Upon  the  record,  after  the  promulgation  of 
the  law  of  this  State  by  this  court,  he  speedily 
instituted  proceedings  for  tbe  appropriation  of 
the  real  estate  in  this  State,  not  effectually  con- 
veyed to  Chsfee.  trustee.  There  was  do  Laches 
on  bis  part  i^ter  knowledge  of  his  rights,  and 
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no  laches  in  obtaining  such  knowledge.  He 
had  the  right  to  presume  that  tbe  law  of  thit 
State  is  as  the  law  of  his  own  Slate.  He  «m 
under  no  obligation  to  assnme  tbe  btuden  irf  a 
suit  for  the  purpose  of  learning  whether  itino 
or  not. 

The  plaintiff  is  not  compelled  to  ask  Uk  aid 
of  the  equitable  powers  of  the  court.  Upon 
the  record  he  has  a  judgment  at  law:  be  ia  en- 
titled to  an  ezecutioD  thereon,  in  satisfactlonol 
which  the  real  estate  oC  hisdiebtor  miutbeiet 
out  to  him.  He  has  altecnatiTe  means  of  ml&^ 
faction,— by  lien  and  foreclosure  on  the  equi- 
table side  of  the  court;  or  by  execution  a|Ka  a 
judgment  at  law.  The  latter  remains  within 
bis  power;  he  has  lost  neither  until  he  obtaiu 
paymeoL  Lncbes  is  not  to  be  imputed  to  a 
suitor  in  a  court  of  law,  who  has  not  offended 
the  Statute  of  Limitations. 

The  Superior  Court  i$  addted  to  render  judg- 
mentfpr  the  plaintiff. 

In  this  opmion  the  other  Judges  concnned. 
except  Carpenter  and  ^-<Mt—'ff,  JJ.,  who 
dissented. 
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VERMONT. 
Bdprehr  Coubt. 

Andrew  £.  DENNY,  Ext.. 
e. 

HdTBof  Harriet  PINNEY. 

1.  It  is  a  ■ottelent  pubUoation  of  a  will 

where  the  testatrix  and  the  witnesseti 
Beverallv  ei^ed  it  in  the  presence  of 
each  other;  althooKh  the  testatrix  did 
not  penonalljr  say  that  it  was  her  will, 
but  the  person  who  drew  it  for  her  an- 
Doaneed  to  the  witnesses  in  her  presence 
that  it  was,  and  requested  them  to  sign 
it  as  witnesses. 

2.  When  one  of  three  attesting  witneaaea 
to  a  will  has  deceaaed.  and  another 

was  present  in  court  and  testified  to  the 
sgnmKi  it  was  not  incumbent  on  tbe 
proponent  to  produce  the  other,  who 
resided  in  another  State  and  not  within 
reach  of  process,  nor  to  take  bis  depo- 
sition, tboQgh  be  was  in  this  State  for  a 
few  days  daring  the  pendency  of  the 
cause. 

3.  In  an  action  to  establish  a  will,  the  oon 
teatant  pleaded  mental  incapacity 
and  undue  influence,  and  tbe  propo- 
oent  introduced  evidence  in  the  open- 
ing, bearing  on  both  points,  to  prove 
eapaeity;  tne  contestant  put  in  evidence 
to  show  that  the  testatrix  was  weak  in 
body  and  mind,  to  sustain  his  plea  of 
nndue  influence,  and  the  proponent 
offered  in  rebuttal  evidence  relating  to 
tbe  health  and  activity  of  the  testatrix, 
and  her  ability  to  labor.  Held,  that  the 
biurden  being  on  the  proponent  to  prove 
the  capacity  of  the  testatrix,  but  on  the 
eonteelaot  to  prove  nndne  influence,  the 
•▼Idnwsa,  though  oumnlative  as  to  one 
issue,  was  rebutting  as  to  the  other,  and 
admiaaibla. 

(WaihlDffton  Decided  January  at,  1888.) 

APPEAL  from  the  probate  of  the  will  of 
Harriet  Pinney.  Trial  by  jiu-y,  September 
Term.  1886.  Powers,  J.,  presiding.  Verdict 
flutaiiiiiig  tbe  will.  Affirmed. 

Tbe  wTu  purported  to  be  signed  by  the  said 
Harriet  Pinney,  and  witnessed  by  P.  W.  Bart- 
lett,  Abbie  C.  Howes,  and  Willie  F.  Baker.  It 
wu  conceded  that  said  Baker  bad  deceased; 
and  it  appeared  that  said  Bartlett,  at  the  time 
of  tbe  trial,  was  residing  in  the  State  of  New 
Voik,  but  Uiat,  since  the  cause  bad  been  pend- 
ing, he  had  becsi  In  Nortbfield  for  several  days, 
where  the  testatrix  lived  the  last  fifteen  years  of 
her  life,  and  where  the  principal  legatee  resided; 
and  that  the  proponent's  attorney  saw  him 
aboQt  taking  his  deposition,  butBartlettfiDally 
went  away,  and  no  deposition  was  taken.  The 

goponent  produced  io  court  the  said  Abbie  C. 
owes,  who  testified  to  the  signing  of  the  will 
Slid  Harriet  Pinney  and  bv  herself,  and  by 
the  other  two  witnesses,  all  fn  the  presence  of 
tach  other.   The  court  ruled  that  the  will  was 
^blished,  and  it  was  admitted  in  evidence. 

The  proponent,  iu  the  opening  of  tbe  case,put 
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in  evidence  as  to  tbe  state  of  body  and  mind  of 
the  said  Harriet  Pinney  before,  at  the  time  of, 
and  after,  tbe  execution  of  tbe  will.  After  the 
contestants  had  closed  their  evidence,  Mrs, 
Ellen  Alvord,  the  principal  legatee,  was  re- 
called in  rebuttal,  and  asked  the  following: 

Q.  You  have  heard  what  was  said  about  her 
state  of  health,  activity,  and  labor;  tell  in  short, 
or  generally,  how  that  was  during  the  last  year 
of  her  life. 

Mr.  Sburtleff:  We  raise  the  question  that 
the  proponent,  having  gone  into  the  state  of 
body  and  mind  at  the  tinte  the  will  was  made, 
has  put  In  his  testimony,  and  cannot  go  Into  it 
in  the  close. 

The  Court:  We  understand  this  matter  of 
varying  the  rules  to  be  a  matter  of  discretion, 
but  we  will  rule  as  a  matlerof  law,  so  that  you 
can  have  an  exception, 

Tbe  answer  was  admitted,  which  was  favor- 
able  to  the  proponent,  to  which  the  defendants 
excepted. 

Tbe  other  facts  are  suifldently  stated  in  the 

opinion. 

Meatrt.    Frank   Plumley   and   S.  C 

Shnrtleir,  for  contestants: 

It  was  the  duty  of  tbe  proponent  to  produce 
and  examine  idl  the  attestingwitnesses. 

Th&rnton  v.  Thornton,  W  Vt.  128. 
'  There  was  00  publication  of  the  wUl.  It  has 
been  held  {Dean  v.  Dean,  27  Vt.  746)  that  no 
formal  publication  was  necessary;  butsomeact 
of  the  testatrix,signif ying  that  sbe  meant  to  give 
effect  to  the  paper  as  her  will,  vas  necessary. 
Here  she  did  not  write  tbe  will,  norin  any  way, 
herself,  acknowledge  the  same  to  be  her  will  to 
the  witnesses,  nor  request  them  to  sign  it;  and 
so  far  as  they  knew,  the  testatrix  had  no 
knowledge  of  its  contents. 

2Greenl.Ev.  ^^675,  677,  and  notes;  Schoul. 
Wills,  183,  347;  ChandUr  v.  Ferria,  1  Har. 
(Del.)  454. 

Tbe  burden  of  proof  was  on  the  proponent, 
both  as  to  the  execution  of  the  will  and  the  ca- 
pacity of  the  testatrix. 

merU  V.  Wdeh,  46  Vt.  1S4;  WiUiams  v. 
Bofnnaan,  42  Vt.  658. 

The  proponent  went  fnlly,  in  the  opening, 
into  the  question  of  the  testatrix's  capacity,  and, 
under  Rule  23,is  confined  to  eviflence  legitimate 
to  rebut  that  given  by  the  defease.  Our  prac- 
tice is  that  of  the  common  law,  "and  the 
plaintiff's  reply  is  limited  to  new  points  first 
opened  by  defendant." 

1  Greenl.  Ev.  p.  409;  Parker  v.  Hart^,  24 
Pick.  246;  RaxDlingt  v.  Chandler,  9  Exch.  687. 

Messrs,  James  N.  Johnaonand  Heath  A 
Willard,  for  the  proponent: 

There  was  no  error  in  admitting  the  will,  as 
proved,  to  go  to  the  Jury.  BarUett,  the  sub- 
scribing witness,  was  out  of  the  Jurisdiction  of 
our  courts,  and,  under  the  circumstances,  need 
not  be  produced  in  court. 

Carrington  v.  Payne,  6  Ves.  Jr.  404.  411; 
Beriiett  v.  Taylor,  9  Yes.  Jr.  881;  BooUe  v. 
Blundell,  19  Ves.  Jr.  501;  Rev.  Laws,  §2056; 
Vean  V.  Dean,  27  Vt.  746;  Thornton  v.  Thorn- 
ton, 39  Vt.  122. 

Tbe  publication  of  the  will  was  sufficient. 
The  statute  does  not  require  a  declaraiion  of  the 
testatrix. 

Rev.  Laws,  g  20^;  manehard  v.  Baneliard. 
82  Vt.  62;  Roberts  v.  WWcft,  46  Vt.  " 
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T.  Dewey,  X  Met.  849.   See  Scboul.  Wills, 

%m. 

The  tesUmoDyot  Mrs.  AlTonl  was  rebutting 
as  to  the  evidence  presented  by  tbe  cootestants 
under  tbeir  plea  setting  up  undue  influence. 

W^UHatM  T.  Bobineon,  43  Vt.  6S8;  State  t. 
Magoon,  50  Vt.  889. 


Robs,  J.,  delivered  the  opinioii  of  the  court: 
1.  The  testatrix  and  the  attesting  witnesses 
aeverally  signed  the  will  in  the  presence  of 
each  other.  The  testatrix  did  not  personally 
say  it  was  her  will.  Mr.  Baker,  who  drew 
the  will  for  her,  in  ber  presence  announced  to 
the  witnesses  that  it  was  ber  will,  and  requested 
them  to  si^  it  as  witnesses.  This  was  a  suffi- 
cient pubhcation  of  the  will,  and  gave  tbe  wit- 
nesses full  knowledge  of  tbe  act  ^ey  were  per- 
forming. The  act  of  the  testatrix,  in  signing 
the  alle^  will  in  Ibe  presence  of  the  wit- 
nesses, after  they  had  been  informed  by  Mr. 
Baker  tbat  it  was  her  will,  and  requested  to 
sign  it  as  such,  as  well  as  ber  silence  after  tbe 

Eioclamation  by  Hr.  Baker,  was  an  afSrmance 
y  tbe  testatrix,  and  an  acqolescence  in  the  an- 
nouncement by  Mr.  Baker.  It  was  all  the  pub- 
lication required,  as  it  fully  informed  the  wit- 
nesses, with  the  testatrix's  implied  assent  and 
approval,  of  the  nature  of  tbe  act  they  were 
asked  to  perform.  Bobtrts  v.  WOeh,  46  Vt. 
164;  Dean  v.  Dean,  27  Vt.  746. 

3.  It  was  not  incumbent  upon  tbe  propo- 
nent to  produce  tbe  attesting  witness  Bartlettin 
court.  He  #as  beyond  reach  of  process.  Tbe 
English  practice  adopted  by  this  court  requires 
the  i»oponent  only  to  produce  and  examine 
such  of  tbe  attesting  witnesses  as  are  witbin 
reacb  of  process.  Thornton  v.  Thornton,  89 
Vt.  132.  He  must  be  within  reach  of  process 
and  legally  attainable  at  tbe  trial.  It  was  no 
more  the  legal  duty  of  the  proponent  to  procure 
tbe  deposition  of  such  a  witness,  wbo  resided 
beyond  the  reach  of  process,  tban  it  was  tbe 
duty  of  Uie  contestants;  nnr  was  it  any  more 
bis  duty  to  produce  tbe  deposition  of  such  a 
witness  Itecause  he  bad  an  opportunity  to  take 
bis  deposition  when  the  witness  happened  to  be 
in  the  State,  than  if  tbe  witness  remained  all 
the  time  wUhout  the  State,  provided  tbe  propo- 
nent knew  his  residence.  In  neither  case  could 
he  produce  the  witness  upon  the  trial  and  ex- 
amine him.  Tbe  practice  bere  and  in  England 
has  never  required  tbe  production  of  the  depo- 
sition of  such  a  witness.  To  make  sucb  a  de- 
position of  value,  tbe  instrument  proposed  must 
be  produced  to  ifae  witness,  identlftod.  It  will 
be  difficult  and  objectionable  to  do  this.  Tbe 
[Hoposed  instrument  is  required  to  be  depos- 
ited with  tiie  probate  court,  and,  for  proof  be- 
fore tbat  court,  is  not  within  tbe  control  of  the 

nponent  without  an  order  of  the  court,  eveu 
.  Is  after  tbe  allowance  of  an  appeal  to  tbe 
county  court.  Besides,  more  or  lessdangerat- 
tends  (he  removal  of  a  proposed  will  from  the 
State  for  such  a  purpose.  There  was  no  error 
in  the  action  of  the  county  oonrt  In  r^rd  to 
tbe  production  of  the  depodticn  of  this  wit- 
ness. 

8.  Was  tbe  testimony  of  Mrs.  Ellen  Al- 
vord  rebutting,  when  recalled  after  tbe  contest- 
ants bad  closed  their  testimony? 

Tbe  contestants,  by  tbeir  pleas,  raised  two 
issues,— incapacity  and  undue  inflaence.  As  to 
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tbe  first,  the  burden  of  proof  was  on  tbe  pro- 
ponent.   WiUianu  v.  Robinwn,  42  Vt.  656. 

When  tbe  due  execution  of  tbe  will%ad  testa- 
mentary capacity  of  tbe  testatrix  were  proved, 
tbe  law  presumed  she  intended  that  the  iegtl 
results  of  her  act  should  follow.  Hence,  oi 
the  issue  in  regard  to  undue  influence,  tbe  con- 
testants went  fOTward.  On  tbe  issue  in  regard 
to  the  mental  c^iaci^  of  the  testatrix,  the  state 
of  tbe  health  of  the  testatrix,  her  actiTi^,  and 
ability  to  labor  bore  indirectly.  Hoioe  tbe 
proponent  introduced  evidence  bearing  upoa 
these  points  in  bis  opening.  Just  wnat  he 
showed,  the  exceptions  do  not  state.  But  this 
class  of  testimony  bore  also,  quite  as  direc^y, 
upon  the  issue  as  to  undue  influrace,  in  regard 
to  which  tbe  contestants  took  the  laboring  oar. 
From  tbe  question  excepted  to,  put  to  Mrs.  Al- 
vord,  it  is  apparent  tbat  tbe  contestants  had 
gone  into  this  class  of  testimony  on  the  issue  io 
regard  to  undue  influence:  for  tbe  qaestioa 
only  called  tbe  witness's  attention  to  the  testi- 
mony on  these  points  introduced  1^  tbe  contest- 
ants. The  testimony  called  for  by  the  qaestk» 
would  be  in  rebottal  to  the  contestants'  erf- 
dence  on  the  issue  in  regard  to  undue  inla- 
ence.  It  would  also  bear  cumulatively  upos 
tbe  issue  made  in  tbe  opening  by  tbe  propo- 
nent io  regard  to  the  capacity  of  tbe  testatrix. 
Hence,  in  one  view  it  was  strictly  in  rebottal, 
and  in  another.cumulaiive,  depending  upon  the 
issue  to  wblcb  it  applied.  It  was  therefore  le- 
gally admissible  in  rebuttal  on  tbe  issue  in  re- 
gard to  undue  influence.  It  could  not  be  made 
fnadmlasible,  because,  from  the  nature  of  tbe 
issues,  It  bore  Indirectly,  and  was  cumula- 
tive upon  the  Issue  as  to  the  capacity  of  testa- 
trix. To  hold  otherwise  would  be  a  too  strict 
and  narrow  construction  of  the  rule  requiring 
each  party  to  put  in  his  full  case  on  the  issues 
resting  upon  him,  and  would  oft«i  make  the 
rule  Intended  for  the  furtherance  of  jaaUx 
work  sntpriaeand  injustice.  TbeadmisstoD 
such  testimony,  in  a  case  where  tbe  issues  are 
thus  made,  cannot  be  said  to  be  an  infractioo 
of  the  rule  in  letter  or  in  spirit. 

The  judgment  ^  the  Countp  Omtrt  iati^/lrmei. 
and  ordered  to  be  certified  to  tk»  Prebaie  OamH. 


LYCOMING  FIRB  IKSCBANCE  OO. 
e. 

Medad  WRiaHT  ft  SON. 

1.  Parol   eridenee  was  admlMibl*  to 

grove  that  a  lleense  had  been  iamed 
y  the  secretary  of  state  to  a  fbrdUca 
tnsaranee  eompanr  to  do  insaranes 
-business,  when  the  Toss  of  the  lioeose 
was  shown,  and  there  was  no  law  reqoir- 
log  it,  or  the  fact  that  it  had  been  is- 
sued, to  be  recorded. 

S.  It  is  presaned  that  a  foreigm  iosaraiiee 
Gompany  duly  filed  in  the  office  of  tbe 
secretary  of  state  a  copy  of  its  br*lawa» 
when  it  was  proved  that  the  seetetarr 
had  issued  to  the  company  a  lieeoae  W 
make  insurance  oontraots,  and  the  stat- 
ute provided  that  no  lioenae  sfaoold  be 
Issued  until  suoh  oopy  had  been  filed; 
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trary  is  shown,  that  the  seeretaiy  of 
state  did  his  duty,  and  would  not  nave 
isBiied  the  license  unless  the  company 
had  complied  with  the  law. 
llBtlie  Act  of  1874.  No.  1,  §  3,  which 

firohibiteda  forei^  insurance  company 
rom  takiDK  insurance  in  this  State  un- 
less it  was  "responsible  by  the  laws  of 
the  State^  in  which  the  company  was 
siCuated  for  the  acts  and  neglects  of  its 
aeeots,  the  word  *'lawfl**  Ineladea  not 
only  the  ■t&tutory  bnt  the  conunon 
taw  of  that  State.* 
:.  In  an  action  by  a  Pennaylvanla  inaor- 
anee  eomp&ny  to  recover  an  assess- 
in»t,  one  question  was  whether  the 
ooiDpony,  under  tiie  laws  of  that  State, 
vu  respoDsible  for  the  acts  and  neglects 
of  its  agents;  and  the  court  below  found 
from  testimouy,  as  matter  of  fact,  that 
the  law  of  that  State  was  as  reported  In 
certain  cases  in  its  Supreme  Court  Re- 
ports.— which  were  referred  to  as  part  of 
theezceptions, — and  rendered  judgment 
for  the  plaintiff.  The  cases  showed  that 
the  company  was  liable  for  the  neglects 
of  its  agents,  which,  under  our  statute, 
enabled  it  to  dobnainMBher*.  Held^ 
that  there  was  no  error. 

(Washington  Decided  January  S7,  1888.) 

^PROTAL  assuTDpedt  to  recoyer  three  assess- 
)  menta  upon  premium  Dotes.  Plea,  gen- 
ral  iBsuc.  Trial  by  court.  March  Term.  1887, 
'eaiey,  J.,  presiding.  Judgment  pro /wma 
)rthe  plaintiff  to  recover  the  amount  of  said 
sessnents,  with  interest  as  provided  In  the 
brier  and  by-laws.  JffirmM. 
The  policy  was  issued  to  the  defendants,  Oc- 
)ber  30,  1875,  and  ran  five  years.  The  plaln- 
S  was  admitted  to  do  business  in  this  State  in 
^0,  and  a  license  was  issued  to  it  for  that 
urpoae.  and  it  continued  to  do  business  here 
ii  1880. 

The  exceptions  staled  that  "the  licenses  is- 
led  to  this  companv  were  lost.  •  •  •  A  II- 
inse  was  issued  to  toe  phdntiff  company  by 
le  insurance  commiBsioners  of  Vermont,  to  do 
uiDess  In  this  State  for  the  year  1876,  and  for 
rerj  subsequent  year  until  1880.  This  fact 
aa  found  upon  parol  evidence,  the  licenses  be- 
igloet,"  etc. 

*Act  of  1874.  No.  1.HS.  9  (Bev.  Laws,  H  mo, 

m. 

I  S.  All  Are  Insoranoe  companies,  other  than 
o«p  chartered  by  the  Oeneral  Aaaembly  of  this 
aie,  are  prohibited  from  taklnir  Inaarance  In  this 
Bte.anteasBUOhoompaQ)'  or  Rompanlea  shall  be 
•poDslble  by  the  laws  of  the  State  In  which  luch 
impaojr  or  companies  are  sltiuted,  op  by  the  Act 
corporatlnff  ouch  company  or  oompanieR,  or  by  a 
'oriso  to  that  effect  Inserted  In  their  poUoies  of 
Bunuioe.  for  the  acts  and  nesleot  of  their  acenta, 
between  said  oompanles  and  tim  assared,  and  as 
ttweeo  said  oompanfes  and  the  applicaota  for  tn- 
nooe  Oiereln. 

I  B.  It  shall  not  be  lawful  for  any  [foreign] 
wranoe  company  embraced  in  S  7  to  transact  any 
wranoe  boslneaB  In  tbla  State,  unless  euob  oom- 
loy  aoall  first  obtain  license  of  the  insurance 
mmMonen,  autiiOTizIng  the  company  bo  to  do. 
!fote  receiving  suob  license,  the  company  shall 
e  with  the  seor^ary  of  state  a  oertitled  oopy  of 
I  charter  and  by-laws,  and  a  full  statement,  under 
th,  of  Its  pretndent  and  secretary,  showuv  tbe 
Haolat  condition  and  standing  of  the  company, 
louordaneewlU^  blanks  fnniined  by  bltn. 

Tt.  h.     ».»  V. 


Tbe  court  found  that  the  plaintiff  had  com- 
plied with  tbe  statute  as  to  fiUng  papers  with 
the  secretary  of  state  or  tbe  insurance  commis- 
sioners, in  on^  to  be  entitled  to  a  lioonse  to 
issue  policies  of  insurance  in  this  State,  but 
was  unable  to  find,  from  the  evidence  produced^ 
that  the  by-laws  of  the  company  had  ever  been 
filed  with  the  secretary  of  state.  Tbe  policy 
was  made  "subject  to  the  Actof  incorporation 
and  by-laws  of  the  said  company,  which  are  to  be 
used  and  resorted  to,  to  explain  or  ascertain  the 
rights  of  tbe  parties  hereto  in  all  cases  not  taere- 
io  otherwiae  piovided." 

A  question  was  made,  whether,  under  tbe 
laws  of  Pennsylvania,  where  plaintiff  company 
was  located,  an  insurance  company  of  that 
State  was  liable  for  the  acts  and  neglects  of  Its 
agents,  as  between  tbe  company  and  the  in- 
sured. It  was  conceded  that  there  was  no  stat- 
ute law  of  Fenn^lvania  to  that  effect;  but  it 
was  claimed  that  under  tbe  decisions  of  the 
highest  court  of  that  State  an  insurance  com- 
pany was  so  liable  at  tbe  common  law.  An 
officer  of  the  company,  but  not  a  lawyer,  who 
bad  chargeof  tbe  litigation  of  the  plaintiff  in 
that  State,  and  bad  for  many  years  made  it  a 
part  of  bis  business  to  keep  himself  familiar 
with  tbe  deci^ons  of  that  court  upon  said  ques- 
tion, and  who  testified  that  he  knew  what  tiie 
decisions  were  in  that  respect,  was  allowed, 
against  defendants*  oblcctions,  to  testify  as  an 
expert  as  to  the  law  of  Pennsylvania  upon  the 
point  in  question.  And  he  testified  that  the  de- 
cisions bad  been  in  accordance  with  tbe  plain- 
tiff's claim,  and  that  the  plaintiff  company  had 
been  so  held  liable;  and  referred  to  the  cases,  and 
produced  the  volumes  of  Pennsylvania  Reports 
in  which  he  claimed  such  bad  been  the  rulings, 
and  adopted  tbe  same  as  his  testimony  as  toue 
law  of  that  State  on  this  question. 

The  defendants  improved  Mr.  Ashton  R. 
Willard,  a  practicing  member  of  the  Vermont 
bar,  as  a  witness,  upon  tbe  same  question;  and 
he  testified  that  be  had  examined  tbe  dedsioDS 
as  reported  in  the  Supreme  Court  Bepcnrts  of 
that  State,  and  that  thevdid  not  hold  as  stated 
by  the  other  witness.  l9e  produced  decisions, 
some  of  which  were  the  same  as  referred  to  by 
tbe  plaintiff's  witness.  The  exceptions  state<^: 
"As  both  these  witnesses  fall  back  upon  the 
reported  decisions  of  the  Pennsylvania  courts, 
as  a  basis  of,  and  adopt  tbe  same  as,  their  testi- 
mony as  to  tbe  law  of  that  State  upon  the 
pointin  questitm,  Uiia  court  found  that  Uie  law  is 
88  held  and  reported  In  the  Supreme  Court  Re- 
ports of  Pennsylvania.  (Here  was  the  following 
amendment  inserted  upon  suggestion  of  the 
Supreme  Court, — "in  volumes  4,  page  185;  38. 
page  73;  61,  page  463;  70,  page  878;  24,  page 
830;  100,  page  »47;  83,  page  §23;  8,  page  464: 

00,  page  ^1;  and  hi  7  W.  &  S.  page  848; 
which  are  referred  to  as  a  part  bereof.'^ 

Further  facts  are  stated  m  the  opinion  of  the 
court. 

Me»tr».  Stfitter  &  Kemp,  for  defendants: 
There  can  be  no  recovery,  because  the  plain- 
tiff had  not  complied  with  tbe  laws  of  this 
State  when  the  premium  notes  were  executed. 
Tbe  court  below  failed  to  find  that  the  com- 
pany had  ever  filed  a  copy  of  its  by-laws  with 
the  secretary  of  state,  as  required  by  g  0,  No. 

1,  of  tbe  Laws  of  1674,  which  was  a  <»|idjtlcai 
^pneedent  to  Itsright  to  tt^M  flTO©Og  Ic 


«43 


24bw  Enolind  Repobtbb— Sup.  Ct.  or  VsBifOirT. 


SectioD  7  of  the  same  Act  prohibits  all  insur- 
ftDoe  comp«Qies  not  oganlxed  under  the  laws 
of  this  State,  from  ttanaactiDft  basiiieH  in  this 
State  "until  all  the  laws  relating  to  iusonnoe 
comnaDiefl  in  other  States,  eoactea  by  this  State, 
shall  have  been  complied  with." 

These  conditioDs  constitute  a  part  of  theflaw, 
and  insurance  companies  cannot  qualify  them- 
selves to  transact  such  budaen  without  com- 
pliance with  them, 

65yt.fi26. 

The  insurance  polity  issued  to  these  defend- 
ants refers  specifically  to.andmakesthe by-laws 
a  part  of,  the  contract;  these  by-laws  contain 
many  prohibitions  on  tlie  assured,  and  it  was 
very  essential  thai  the  assured  have  access  to 
them  in  case  of  loss,  as  they  conlain  the  in- 
Btmctlons  and  rules  for  procedure  for  the  as- 
sured in  such  an  event  As  this  company  had 
not  complied  with  the  requirement  in  regard 
to  filing  its  by-laws,  the  insurance  contract 
made  by  it  in  this  case  was  prohibited  by  law, 
and  the  premium  notes  were  void. 

^na  Int.  Go.  v.  Harvey.  11  Wis.  8»4;  ITti- 
Uamt  v.  Cheney,  8  Gray,  206;  HaverhiU  Im.  Co. 
T.  Preacott.  42  N.  H.  547;  WiUianuv.  Cheney, 
8  Gray.  SIS;  Getieral  Mut.  In*.  Oo.  v.  PAiUipt, 
18  Qray,  90;  Ciiwinnati  Mut.  Eea^  Aanir. 
Co.  y.  Botmthal,  06  111.  86;  Zamd  v.  Lamb,  6 
Bias.  430. 

The  words  '  'laws  of  the  State."  as  used  in  the 
Act  of  1874,  mean  the  poellive  written  statute 
law  of  the  State. 

8y)ift  V.  Tyaon,  41  U.  8.  16  Pet  18  (10  L.  ed. 
871).  See  also  Bouv.  L.  Diet.  11,  12;  Burr.  L. 
Diet  11,  82:  Abb.  L.  Diet  11,  18;  Oelpeke  v. 
Dubuque,  6«  U.  8.  1  Wall.  175  (17  L.  ed.  620); 
DamoM  v.  MtrchanU  Mut.  Im.  Oo.  81  0.  S.  14 
Wall.  661  (20  L.  ed.  767);  Boyce  v.  TaSb,  85  U. 
S.  18  Wall.  54(1  (21  L.  ed.  757). 

Agents  of  insurance  companies  in  Pennsvl- 
vania  are  not  responsible  to  the  degree  that  Vtis 
Act  in  question  called  for. 

Agents  of  a  mutual  insurance  compuiy  can- 
not prejudice  Uie  rights  of  the  company  by  mis- 
representations as  to  the  places  where  risks 
were  located, — as,  that  the  company  doai  not 
take  risks  in  the  cities. 

Hay,  Ins.  g  188;  Hackney  v.  AiUghany  Coun- 
ty Mut.  Ins.  Co.  4  Pa.  185. 

The  local  agent  has  no  authority  to  receive 
notice  of  loss,  and  is  not  bound  to  communicate 
it  to  the  company. 

EdtDord*  V.  Incoming  County  Mut.  Int.  Co. 
:  75  Pa.  878 ;  Smith  t  .  /m.  .  Cb.  24  Pa.  820. 

An  agent  of  an  insurance  company  whose 
duty  it  is  to  take  surveys,  to  receive  applica- 
tions for  insurance,  examine  the  drcum^&ucefl 
of  losses,  approve  asslgnmentf^  and  collect  as- 
sessments, u  not  authorized  to  accept  notice  of 
over  insurance  or  waive  its  consequences. 

Mitehelt  v.  Lycoming  Mut.  Int.  Go.  51  Pa. 
403.  See  May,  Ins.  g  146;  Nea  York  Union 
Mut.  Int.  Go.  V.  Johnton,  28  Pa.  72;  Sutgm- 
hanna  Int.  Go.  v.  Perrine,  7  Watts  &  S. 
848. 

Mr.  Charles  W.  Porter,  for  plaintiff: 
At  the  time  this  contract  was  executed,  the 
oompany  was  licensed  by  the  insurance  com- 
misnoners  to  transact  business  in  this  State;  and 
it  is  to  be  presumed  that  the  insurance  eomrois- 
sioners  bad  reqoired  a  compliance  with  all  the 
providwiB  of  the  statute  which  tl^y,  as  agents 
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of  the  State,  considered  material  or  nccsMUj 
to  the  DTOteclion  of  the  public. 

The  intent  of  the  Legialature  aeemsto  ban 
been,  in  passing  the  Act  at  1974.  to  declan 
what  flnancial  condition  was  requidte  to  a- 
able  a  foreign  insurance  company  to  do  boa- 
□ess  here;  and  to  enable  Uie  courts  to  get  juii- 
diction  over  it 

Sawyer  v.  Hortk  Avuriean  L.  Tiu.  Oh  40  Ti 
706. 

A  failure  to  comply  with  a  statute  of  a  Stue 
does  not  avoid  promues  to  pay  prenUums  bit 

foreign  company. 

dark  V.  Mi^dUUm,  10  Mo.  58. 

Whether  a  statute  prohibiting  an  act  rendoi 
a  contract  made  In  contemplation  of  the  ut 
void  depends  on  whether,  in  view  of  the  whole 
statute,  the  makers  meant  that  Uie  cootrsct 
should  be  void  in  the  sense  that  it  conld  M 
be  enforced. 

Harrit  v.  Runndt,  68  U.  8.  12  How.  79  {!X 
L.  ed.  001);  Pangborn  v.  We^lake,  36  Iowa.  5«; 
Union  Gold  Min.  Co.  v.  Roeky  Mt.  Nat.  Bai^k. 
96  U.  S.  641  (24  L.  ed.  650);  Union  Sat.  Biuk 
V.  Matthews,  08  U.  8.  631  L.  ed.  188);  Hon- 
wetz,  Corp.  g§  661-666. 

It  was  exprrasty  declared  Uiat  a  cmitnct  en- 
tered into  in  contravention  of  Uiis  statute  dioold 
be  valid. 

Geo.  Stat.  chap.  87.  §  18. 

And  if  the  contract  is  valid,  the  note  gim 
as  a  consideration  for  it  must  be  valid. 

Letter  v.  Webb,  5  Allen,  573;  Hartford  L  3. 
Int.  Co.  v.  Matthem,  102  Mass.  224. 

AltbouiE^  our  statutes  since  1850  have  de- 
clared that  our  home  companies  sbouM  be  bdd 
respoDsible  for  the  acts  and  nQd^ects  of  a^eais. 
our  courts  have  repeatedly  denned  the  hmita- 
tions  of  authority  of  Insurance  agents. 

FarmertMut.  F,  In*.  Oo.  v.  Mar^aU,  29  Vt 
27;  Carriganv. Lycoming  F.  Int.  Oo.  53  Vt418. 

Under  the  decisions  of  the  courts  of  PeoDsrl- 
vania,  made  prior  to  this  contact,  an  ianr- 
ance  company  is  liable  for  the  acts  and  negietii 
of  its  agents. 

Lycoming  F.  Int.  Oo.  v.  Woodioortk,  83  Pa 
228;  EilenSerger  v.  Protective  Mut.  F.  Int.  Gl 
80  Pa.  464;  Columbia  In*.  Oo.  t.  Oaeper,  50  Fl 
381. 

The  requirement  of  the  Act  of  1874,  Jfo-  1, 
§  9,  that  each  company  shall  file  with  the  aeo- 
retarv  of  state  a  certified  copy  of  its  by-lawi,  is 
merely  directory. 

Members  of  a  mutual  insurance  company  iie . 
presumed  to  know  the  terms  of  tbe  chuterud 
the  by-laws  of  tbe  company,  and  are  bound  by 
them. 

MitehaU  v.  Lycoming  Mut.  Int.  Oo.  Si^ 
402;  May,  Ins.  %  663,  and  cases  dted. 

Whether  a  statute  is  mandatory  or  dbecUHj 
depends  upon  whettier  the  things  pndiibitedor 
directed  to  be  done  are  <^  tin  ve^  essence 
the  things  required. 

Bex  v.  LoaxMe,  1  Buit.  447;  81  Ps.  348. 

But  when  the  particular  provisions  of  a  stat- 
ute relate  to  some  immaterial  nutter,  when 
compliance  is  a  matter  of  oonvoiieoce  raths 
than  substance,  tbey  are  ruarded  asdincscsy. 

19  Barb.  058;  4  Neb.  Ovrir  t.  SOM 
Diet.  No.  9.  85  Vt.  685. 

Tmft.  J.,  delivered  tbe  opinion  of  tbe  court: 


1968. 


LTooMine  Fibb  Ihb.  Co.  t.  Wsioht  &  8ok. 


648 


nter  State  can  make  a  valid  contract  of  uuRir- 
aoce  in  this  State,  It  most  obtain  from  the  sec- 
retary of  state  a  license  for  that  purpose,  and 
itnnut  be  responsible  by  the  laws  of  the  State 
io  which  it  is  situated,  or  by  its  Act  of  Inoor- 
pnatkm,  or  by  contract  in  its  polides,  for  tiie 
acts  and  ne^ecAs  of  its  agents,  as  between  the 
company  and  the  assured  and  applicants  for 
iDsaraooe.  Rev.  Laws,  gg  8610,  8618;  5S  Vt. 
5%  Before  receiving  such  license  the  com- 
pany most  file  with  the  secretarr  of  state  a 
certified  copy  of  its  charter  and  by-laws,  and 
s  statement  of  its  financial  condition.  Bev. 
Iaws.  6  86X0.  Three  questions  are  presented 
by  the  mef  for  the  defendants. 

1.  Was  parol  evidence  admissible  to  show  the 
iftiiing  of  the  license  to  the  ^aintlfF?  The  loaa 
of  the  license  was  shown.  There  was  uo  law 
requiring  a  license  to  be  recorded,  or  requir- 
itig  the  met  that  one  bad  been  issued  to  be  re- 
corded. It  was  therefore  competent  to  show  the 
fact  by  pared, 

9.  The  court  found,  upon  trial,  that  alicenae 
bad  been  Issued  to  the  plaintiff,  and  that  prior 
thereto  a  copy  of  its  charter,  with  its  financial 
Etalement,  was  properly  filed,  but  was  unable 
to  find  that  a  copy  of  the  by-laws  had  been  filed 
with  the  secretary  of  state.  It  was  obligatory 
upon  the  plaintiff,  before  it  was  entitled  to  a 
license,  to  file  a  copy  of  its  by-laws.  The  license 
WW  ianud.  What  the  effect  would  b«  in  case 
the  bet  was  found  that  no  copy  of  the  bv-laws 
was  filed,  we  are  not  called  upon  to  decide.  It 
lioes  not  appear  but  that  a  copy  was  filed,  and, 
in  the  absence  of  all  showing  tliat  it  was  not, 
we  tbinh  the  case  calls  for  the  application  of 
the  role  that  aots  which  purport  to  have  been 
done  bv  public  officers  in  their  official  capacity, 
and  within  the  scope  of  their  duty,  will  be  pre- 
nuned  to  have  been  regular  and  \n  accordance 
with  their  aathori^.  He  who  alleges  that  an 
officer  entrusted  with  an  important  duty  has 
violated  his  instructions  must  show  it.  3  Best, 
Et.  Hoi^an's  ed.  623,  note  1;  Bou  v.  Reed,  14 
tJ.  8.  1  Wheat.  483  (4  L.  ed.  141);  Delaimit  v. 
United  Statee,  84  U.  S.  9  Pet  117  (9  L.  ed.  71); 
Pkiladdphia  A  T.  B.  Oo.  v.  BUmpam,  89  U. 
B.14Fet448aOL.  ed.88S).  lixWaddington 
T.  BAertt,  L.  R.  8  O.  B.  679,— an  action  to  re- 
cover under  adeed  of  composition, — a  question 
arose  under  the  Bankruptcy  Act,  24  and  25 
Vict.  chap.  134.  The  deed,  under  that  Act, 
conid  not  be  lawfully  r^stered  unless  accom- 
panied by  a  prescribed  affidavit.  The  oblectioii 
Was  made  that  no  proof  was  given  that  the  affi- 
davit, which  the  statute  required,  was  filed; 
bat  the  court  said  it  would  "be  presumed,  until 
the  contrary  was  shown,  that  a  public  officer 
acting  in  execution  of  a  public  trust  would  do 
his  duty,  and  therefore  that  the  registrar  would 
not  have  roistered  the  deed  unless  it  was  ac- 
companied by  the  necessary  affidavit;"  and  see 
QHndeU  v.  Breridon,  6  G.  B.  H.  8.  698.  In 
HIbxhitI,  a  foreign  insurance  company  is  pro- 
hibited from  carrying  on  business  unnl  it  has 
filed  with  the  insuraooe  commissioner  a  certifi- 
cate stipulating  that  service  may  be  made  upon 
him;  and  where  it  is  alleged  in  the  petition  that 
a  foreign  company  is  doing  business  In  the 
State,  it  wni  bepresumed  that  it  has  complied 
With  the  law.  Knavp  r.  National  Mut.  F.  Int. 
a.l6In8.L.J.  7M.8ept.18S7.  It  has  been 
IVt. 


held  In  this  State  that  a  public  officer  acting 
under  the  providoas  of  a  statute  Lb  presumed 
to  have  performed  his  duty,  until  the  contrary 
appears.  U.  S.  Bank  v.  Tudeer,  1  Vt.  184; 
Cfiaadier  v.  Spear,  22  Vt.  888.  To  sustain  this 
objection  would  require  us  to  presume  that 
the  secretary  of  state  was  guiltr  of  a  gross 
violation  of  his  du^.  In  the  absence  of  all 
showing,  the  presumption  is  that  he  did  his 
duty,  and  that,  prior  to  issuing  the  license,  the 
by-laws  had  been  filed  In  his  office. 

8.  Wastheplaintiff  responsible  by  the  laws  of 
Pennsylvania,  between  it  and  the  assured  and 
applicants  for  insurance,  for  the  acts  and  ne- 
glects of  Its  agents?  What  the  Uw  of  that  State 
was,  was  a  question  of  fact  for  the  county  court 
to  pass  upon.  It  did  so  by  finding  that  tbe 
law  was  as  reported  in  certain  cases  in  the 
Supreme  Court  Reports  of  that  State,  which 
are  referred  to  as  a  part  of  the  exceplions.  Tbe 
cases  show  that  the  plaintiff  was  liable  for  their 
agent's  acts  and  neglects,  between  it  and  per- 
sons doing  business  with  it  In  Columbia  In$. 
Go.  r.  Cwper,  00  Pa.  881,  tbe  court  says,  in 
speaking  of  the  relations  between  the  company 
and  its  agents,  that  if  the  assured  "has  been 
guilty  of  no  misrepresentation,  coDcealment,  or 
iraud,  the  compauy  had  better  pay  his  loss 
than  to  attempt  to  make  him  responsible  for 
the  blunders  of  their  own  agent."  In  Lyeom- 
inff  F.  Ira.  Co.  v.  yfoodvx/rm,  88  Pa.  228,  the 
main  point  relied  upon  by  the  company  to  de- 
feat the  action  was  that  the  agent  was  not 
authorized  to  make  tbe  representation  which 
induced  the  execution  of  the  premium  note: 
and  the  court  held  that  the  compauy  was  bound 
by  the  representations  of  its  agent  in  the  act 
of  making  the  contract  It  is  insisted  that 
this  liability  must  be  one  created  by  statute. 
Although  the  words  "laws  of  a  State*  are  more 
tisually  understood  to  mean  the  rules  and  en- 
actments promulgated  by  the  legislative  au- 
thority thereof,  aa  stated  by  Story,  J.,  in  Swift 
V.  Tu»on.  41  tJ.  8.  16  Pet  18  (10  L.  ed.  871), 
we  think,  in  tbe  present  instance,  that  such 
(K)uld  not  have  been  the  intent  of  the  Legisla- 
ture or  the  meaning  of  tbe  statute.  The  Act 
prohibiting  the  contract  unless  tbe  company 
was  responsible  by  tbe  laws  of  the  State  where 
It  was  located,  for  the  acts  and  neglects  of  its 
agents,  was  originally  passed  as  Kb.  47,  1860, 
and  applied  as  well  to  domestic  as  foreign  com- 
panies. It  b  declaratory  of  the  common  law, 
which  made  a  principal  responsible  for  tbe 
acta  and  ne^ectsof  his  agents  within  the  scope 
of  his  authority.  It  is  argued  that  tbe  statute 
means  more  tlum  tbe  common  law;  for,  If  not. 
why  pass  it?  Its  object  ondouhtedly  was  to 
prevent  companies  from  attempting  to'abnwate 
tbecommon  law  by  inserting  a  clause  in  their 
policies  or  by-laws  that  an  agent  taking  an  ap- 
plication for  insurance  abotud  be  deemed  the 
went  of  the  assured,  and  not  of  the  company, 
'nils  tnactke,  which  was  common  at  that  time, 
was  the  evil  to  be  remedied;  and  it  mattered 
little  to  the  aasured  wbetlwr  the  liability  of  the 
company  was  created  by  statute,  or  whether 
It  was  a  common-law  obligation  resting  upon 
it;  in  either  case  the  rights  of  the  assured  were 
protected  In  that  respect. 

Judimeni  aj^nn«d. 
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Benjamin  H.  STILL  et  va. 
o. 

J.  W.  BUZZBLL. 

1.  A  dmed  abaolnte  In  form,  but  given  to 
■eeure  a  debt,  and  also  to  cover  the 
irrantor's  property  for  the  purpose  of 
preventinK  attachment,  ia  «.  valid  mort* 
gage  between  the  parties;  and,  on  pay- 
ment of  the  debt,  the  grantee  will  be 
ordered  to  reconvey.  on  the  ground 
that  he  cannot  take  advantage  of  his 
own  fraud  upon  others  to  defraud  the 
grantor. 

2.  Although  a  bill  must  be  framed  to  the 
circumstances  that  exist  when  action  ia 
brought,  yet  the  decree  will  be  af- 
firmed when  it  is  correct  in  form  and 
amount,  if  the  bill  haa  been  formal- 
ly amended;  thus,  when  the  bill  was 
brought  to  redeem,  the  debt  had  not 
been  oaid,  but  it  had  been— and  there 
was  a  Dalance  due  the  oratoi^prlor  to 
the  hearing  before  the  master,  by  apply- 
ing on  the  debt  the  use  of  the  premises 
occupied  by  the  defendant  in  possession 
under  his  mortgage.  Held: 

(a)  That  the  <)rator  would  have  been 
entitled  to  a  decree,  if  his  bill  had  been 
properly  framed. 

ib)  That  the  bill  abonld  have  con- 
tained aa  oflSer  to  pay  any  balance 
found  due  the  defendant  on  accounting. 

<c)  That  the  cause  should  be  remand- 
ed fbr  amendment  of  the  bill,  and  the 
decree  ordering  the  defendant  to  redeed 
and  pay  the  balance  due  the  orator 
should  be  a£Qrmed. 

8.  The  orator,  after  the  condition  of  the 
mortgage  had  been  broken,  rented  the 
premisee  (a  pasture),  and  the  mortgagee 
notified  the  tenant  that  he  must  pay 
fhe  rent  to  him;  andtbe  mortgagee  also 
turned  some  of  his  own  stock  in  during 
that  season,  and  afterwards  used  the 
pasture  to  some  extent.  Held,  on  a  bill 
to  redeem,  that  the  defend^t  took  pos- 
session, and  was  accoantable  for  such 
rents  and  profits  as  he  ought  to  have 
received. 

4.  When  a  debtor^  owing  both  a  seonred 
and  an  uneeeored  debt,  makes  a  gen- 
eral pi^rmeat,  without  (uav  direction, 
and  no  application  is  made,  it  sboold  be 
applied  to  the  wneeeni'ed  debt. 

0.  In  a  suit  to  redeem,  the  defendant  was 
not  allowed  eoata  on  false  Issues  raised 
by  his  answer,  and  oosta  were  allowed 
the  orator. 

fOrnme — Deolded  Januair  X9.  WS.) 

BILL  prayiog  that  the  defendant  be  ordered 
to  re-deed  certain  lands.  Heard  on  the 
pleadings,  master'a  report.aDd  exceptions  there- 
to, December  Term,  1886.  Walker,  ChaneOior. 
Decree  for  oraton.  ^j^rmei. 

The  prayer  of  the  UU  ms  tliat  defendant  be 
decreed  to  convey  the  lands  described  in  the 
bill  to  the  oratrix,aDd  account  for  the  rent*.  It 
was  found  by  the  master  that  the  oratrix  owned 
the  premises  in  qnesUrai,  and  on  October  80, 


1878,  she  and  her  buFband,  the  orator,  con- 
veyed them  to  the  defendant  by  wamDtr 
deed.  At  this  time  ae  overdue  mortnge  was 
on  the  premises,  amounting  to  $£60.  doe  to 
one  Miller,  and  the  defeniUDt  agreed  to  ind 
did  take  up  this  mortgage.  The  deed  was  not 
intended  to  be  absolute,  but  was  given  and  re- 
ceived to  secure  the  Miller  mortgage  debt,  tnd 
the  defendant  agreed  to  redeed  to  the  ontrix 
when  that  debt  was  paid.  The  master  aln 
found  that  one  object  in  conveying  the  Miller 
lot,  so  called,  to  the  defendant,  was  "to  com 
this  property,  and  prevent  any  other  credhon 
troubling  the  orator  and  oratnx."  The  oiator 
owed  the  defendant  a  general  account,  and  iIm 
two  sets  of  uotes.  called  the  Miller  notes  lod 
the  Frary  notes;  but  it  was  found  that  the  ooo- 
veyance  of  the  HiUer  lot  was  to  secure  the  de- 
fendant for  taking  up  the  mortgage  on  thttlot, 
and  not  the  other  debts. 

It  was  found,  as  to  the  $31  mentkmed  in  tie 
opinion,  that  it  was  paid  by  E.  L.  SCflL  the 
orator's  son,  without  aoy  agreement  as  to  where 
it  should  be  applied,  and  that  no  applicslioa 
had  been  made  at  the  commencement  of  tbe 
suit.  The  bill  alleged  that  tbe  deed  was  gira 
to  defendant  to  secure  him  for  taking  up  the 
Miller  notes,  and  "  to  prevent  the  crraiton  of 
yonr  orator  from  interring  in  the  orator's  dk 
of  said  land; "  that  defendant  agreed  to  redeed 
on  payment  of  said  Miller  notes;  and  that  tbef 
hadbeenpald.  The  UU  was  serred  H»Sa, 
1888. 

The  decree  provided  that  the  defendant  UxA. 
possession  of  the  Miller  lot.  and  should  be 
treated  as  a  mortgagee  In  poesessioD,  and  ■boold 
account  to  the  orators  for  the  reascmabk  leatal 
value  of  said  lot  for  four  yearn,  commeaH^g 
from  the  spring  of  1882,  which  is  found  at  $iS 
per  year,  by  tbe  master,  leaving  a  balance  doe 
tbe  orators  of  |34.06;  that  if  the  defendant 
would  excuse  himself  from  accounting  for  snrfa 
rents  and  profits,  be  must  show  that  be  used 
reasonable  means  to  procure  a  tenant,  or  derive 
benefit  from  tbe  premises;  tliat  tt  does  not  ap- 
pesr  that  tbe  defoidant  was  in  fuilt  in  not 
collecting  the  rent  for  tbe  year  1881,  and  tbe 
value  of  tbe  use  by  the  tenant  and  defendant, 
respectively,  is  not  found;  that  the  $21  paid  by 
E.  L.  Still  on  account  of  the  orator,  without 
any  agreement  or  direction,  lie  i^q^ed  iqwa 
tbe  general  account  between  tiie  puties,  and 
not  upon  the  Miller  debt;  that  the  defendant 
reconve^  to  the  oratrix  the  premises  desaflMd 
In  the  bill, — which  were  conv^ed  to  him  bf 
deed,  October  80, 1878,  as  security  fat  the  pay- 
ment of  the  M Uler  debt,— free  and  clear  «  wl 
incumbrance;  that  the  right  of  the  aaXaa  to 
relief  is  not  defeated  by  the  fa(t  that  tbe  deed 
was  executed  in  part  to  cover  the  propo^ 
from  attachment;  ODdtbatd^endantbedemd 
his  cost,  and  the  orators  recover  their  cost,  mb- 
sequent  to  the  filing  of  the  answer. 

The  other  facts  are  suflkientty  stated  tn  tbe 
opinion  of  tbe  court. 

Mr.  John  H.  Watson,  for  defendsni: 

The  $31  paid  bv  E.  L.  ^tiU  should  be  ap- 
plied on  tbe  geneiu^ccount.  as  the  inleb  that 
the  most  precarious  securi^  should  be  extiB- 
guished  first. 

Brigga  v.  Wmiatnt,  2  Vt.  288;  Fiertt  v. 
EnigfU,  81  Vt.  701;  ABen  v.  Z;y>Ms,37  TlSOi 
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doqition  (S  J<Hies,  Moxt  §  WKH),  and  the 
bard«n  is  on  the  mortgafiOT  to  ahow  It. 

In  tbe  alweDce  of  an  agreemeDt,  there  la  no 
le^l  tatiafactioD  of  tbe  mortgage  by  receipt  of 
tbe  renta.  They  must  be  first  applied  by  tbe 
Jadgmait  oS  the  coart. 

2  Jones.  Mort.  §1115. 

The  mortgagee  is  not  cbargesble  so  long  as 
the  premises  are  not  redeemed. 

3  Jonea,  Mort.  1 1110;  8eaver  v.  Durani,  S9 
Vt.  108. 

When  a  tenant  ia  in  possession  under  tbe 
mortgagor,  tbe  mortgagee  mast  either  cause  an 
actual  eviction  of  tlie  tenant,  or  become  his 
ttndlord  by  a  new  contract,  In  ordtx  to  eztin- 
gniab  tbe  liabilities  of  tbe  mortgagor. 

SMman  v.  OaMett.  18  Vt.  846;  Partington 
T.  Woodcock,  5  Mev.  &  Man.  67S;  8.  G.  6  Ad. 
&  El.  600;  Etant  v.  BUiot,  9  Ad.  &  El.  848. 

Tbe  relation  of  landlord  and  tenant  cannot 
be  created  without  the  consent  of  both  parties. 
And  when  the  tenant  quits  and  refuses  to  pay, 
there  ia  no  express  or  implied  contract,  and 
nothing  short  of  an  actual  eviction  wUI  consti- 
tote  possession  in  the  mortgagee. 

SUdman  T.  Oaatett,  supray  B(Aeodt  t.  JEim- 
wi^,  1  Vt.  462;  Brown  t.  S^r^,  1  Man.  A  Or. 
117. 

After  tbe  premises  were  vacated  by  the 
tenant,  tbe  possession  was  in  the  mortgagor. 

1  Washb.  Real  Prop.  583. 

8o  lone  as  tbe  mortgagor  is  in  possession,  he 
is  entitled  to  the  rents  and  profits. 

Waiker  v.  King,  44  Vt.  601 ;  Mayo  v.  Fletcher, 
H  Pick.  525;  Eooper  v.  WiUon.  13  Vt.  695. 

A  mortgagee  will  not  be  held  for  anything 
more  than  the  actual  rent  and  profits  received. 

2  Jones.  Mori.  1123. 

Tbe  taking  i>osBession  must  be  distinct  and 
QDcquivocal. 

CoDamer,  J.,  in  HoopeF  V.  WOaon,  tuvra: 
WhtU  V.  Mavnard.  54  Vt.  676. 

Tbe  defendattt  is  not  liable  for  interest  on 
Ihe  rents. 

Brtekmrufge  v.  Brooks,  2  A.  K.  Harsh.  841; 
1  Washb.  Real  Prop.  588. 

The  right  of  action  must  exist  when  tbe  suit 
is  brought.  A  decree  must  be  based  upon  tbe 
case  as  then  made. 

Barrett  v.  Sargeant,  18  Vt.  865;  Blaitddl  v, 
Steotna,  16  Vt.  179;  Dotmer  v.  WiUon,  83  Vt  1. 
See  1  Pom.  Eq.  Jurisp.  g§  888,  1219. 

The  bill  should  have  contained  an  offer  to 
par  any  balance  due. 

2  Jones.  Mort  1093. 

It  was  a  fraudulent  conveyance,  participate 
in  by  both  parties,  and  wasvoid  as  to  cremtora 
(Rev.  Laws,  ^8  1955,  4165;  front  v.  Vaughn, 
52  Vt.  451;  MeLaw  v.  Johnson,  48  Vt.  48; 
Bump.  Fr.  Ctonv.  195,  304);  l)ut  it  must  stand 
a«  between  tbe  parties.  A  right  of  action  cannot 
arise  out  of  fraud  {Holman  v.  Johnson,  Cowp. 
848). 

If  a  party  conveys  away  his  property  with 
intoit  to  defrand  his  credlton,  the  law  will  not 
aid  him  to  recover  It  back. 

Savage,  Gh.  J.,  in  Roberts  v.  Jameson,  1 
Wend.  478.  See  fiarwy  v.  Vamey,  98  Mass. 
118;  1  Pom.  Eq.  Jurisp.  897,  916,  940;  1  Jones, 
Mort.  g  627;  Schmidt  v.  Opie,  83  N.  J.  Eq.  138; 
TUet.  520;  Bump,  Fr.  Conv.  486;  Bototand  v. 
Mmn,  4  Cent.  Rep.  760. 

defendant  should  be  allowed  Us  costs, 

ITt. 
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according  to  the  general  rule  in  a  suit  to  re- 
deem. 

3  Jones,  Mort.  g  1111. 

Mr.  S.  B.  Hebard,  for  the  orators: 

Tbe  defendant  was  in  possession,  and  should 
account  for  tbe  reasonable  rents  and  profits. 
He  was  bound  to  use  reasonable  diligence, 
either  In  procuring  tenants,  or  ia  other  ways 
realizing  nom  the  premisea. 

White  V.  Maynard,  64  Vt.  67S;  Ska^M'  v. 
Chamber*,  6  N.  J.  Eq.  548;  Bandera  v.  Wilton, 
84  Vt.  818. 

The  defendant  Is  not  entitled  to  costs.  He 
set  np  false  claims,  and  failed. 

Waterman  v.  CoOran,  13  Vt  8M;  Btmrru  t. 
Writtey,  80  Vt  661. 

The  orators  prevailed  in  the  sale  issue,  and 
should  be  allowed  costs. 

Bai/  V.  Oummingt,  19  Vt  496;  Weaton  v. 
Cuthing,  45  Vt.  581. 

The  court  will  not  reverse  a  decree  solely  on 
a  question  of  costs. 

Moit  V.  Harrington,  15  Vt.  185;  JUOeer  T. 
Clark.  54  Vt.  289;  Joalyn  v.  JhtrUn,  64  Vt.  670; 
HatUngt  v.  Perry,  20  Vt  273;  8a/td>om  v. 
Eitiredge,  30  Vt  688. 

Rosa»  J.,  delivered  the  opinion  of  the 

court: 

Tbe  master  has  found  that  tbe  deed  of  the 
Miller  lot,  though  absolute  in  form,  was,  be- 
tween the  orator  and  oratrix  and  the  defendant, 
ven  to  secure  the  defendant  for  taking  up  the 
illcr  notes,  then  resting  npoD  the  premises, — 
which  tbe  defendant  agreed  to  do,  and  did  sub- 
sequently do, — and  to"  cover  the  property,  and 
prevent  any  other  creditors  from  troubling 
them.  The  bill  ia  brought  to  compel  the  de- 
fendant to  le-deed  the  premises,  the  complain- 
ants claiming  that  th^  had  paid  the  defendant 
the  entire  dent  secured  by  the  deed.  The  de- 
fendant contends  that  be  has  not  been  paid 
what  tbe  deed  was  given  to  secure,  and  that,  if 
be  has  been,  tbe  complainants  are  remediless, 
because  the  deed  was  nveo  and  accepted,  to 
prevent  any  other  creditors  from  troubling 
them. 

Upon  tbe  facts  found  by  the  master,  the 
debt  secured  by  the  deed  had  not  all  been  paid 
at  tbe  time  tbe  bill  was  brought,  but  had  been 
at  the  time  of  the  hearing  by  the  use  of  the 
mortgaged  premises.  The  complainants  do  not 
offer,  in  the  bill,  to  pay  tbe  defendant  any  bal- 
ance which  niieht  be  found  due  him  on  full 
accounting.  This  is  necessary  in  a  hilt  to  re- 
deem, if  ue  orator  would  avoid  tbe  risk  of  a 
balance  being  found  against  him.  Strictly,  the 
bill  must  be  framed  to  the  circumstances  that 
exist  when  it  is  brought;  and  the  orator  must 
recover,  if  at  all,  upon  the  allegations  of  bis 
bill  when  applied  to  the  circumstances  then  ex- 
isting. In  this  view,  even  if  the  master's  find- 
ings are  approved,  the  orator  and  oratrix  would 
not  be  entitled  to  relief  without  amendment  of 
tbe  bill.  But  as  such  amendment  wonld  affect 
no  rights  now,  unless  it  influenced  the  ques- 
tion of  costs,  the  court  of  chancery  would 
probably  have  allowed  it  to  be  made,  without 
terms.  Hence  this  question  is  somewhat  unim- 
portant 

Tbe  only  contenUon  bearing  upon  wbeUier 
tbe  mort^ige  debt  had  been  paid-wben  the 
master  heard  the  case  iaipt^bM'._<iP<®^*£ 
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facts  found,  the  defendant  is  to  be  charged  for 
the  use  of  the  premises  from  the  spring  01I88I. 
The  con^lling  facts  on  this  sabject  are  tiiat, 
in  the  spring  oif  1881,  fbe  OTator  let  the  psstore 
to  Perry  Bacon;  the  defendant  notlfled  Bacon 
that  he  must  pay  the  rent  to  him;  and  Bacon 
thereapou  abandoned  ihe  pasture;  the  defend- 
ant then,  or  before  Iben,  turned  some  stock  into 
the  pasture;  and  the  complainants  understood 
that  he  bad  taken  p<»session  of  it.  After  that 
year  no  one  had  possession  of  the  pasture,  ex- 
cept the  defendant,  who  turned  in  oxen,  but 
when,  or  how  much,  did  not  u)pear.  We  think 
these  facts  show  that  the  defendant  not  only 
assumed  control  of  the  pasture  In  1881,  as 
against  Bacon,  but  took  possession  of  it  him- 
self, and  was  thereafter  accountable  for  the 
rents  and  profits  which  he  ought  to  have  re- 
ceived from  the  use  of  it.  After  what  be  did 
In  1881.  if  he  would  devest  himself  of  Uabilitv 
for  the  use  of  the  pasture,  he  should  have  noU- 
fled  the  orator  that  he  surrendered  the  posses- 
sion to  him.  No  claim  is  made  that  the  amount 
allowed  by  the  master  is  too  great,  if  the  de- 
fendant is  liable  to  account  for  the  use  of  the 
premises  during  those  years.  This  left,  at  the 
time  of  the  decree,  a  balance  due  from  the  de- 
fendant, which  he  was  decreed  to  pay  to  the 
orator  and  oratrix. 

We  think  the  court  of  chancery  properly  dis- 
posed of  the  item  of  $21  paid  the  defendant  by 
the  son  of  the  orator.  The  decree,  on  the  ac- 
counting between  the  parties,  on  thefacts  found, 
was  correct  in  amount  and  in  form,  if  the  bill 
bad  been  formally  amended  to  adapt  it  to  the 
circumstances  as  they  existed  when  it  was 

tHV>Ug^t. 

Can  the  defense  prevail  because  the  deed  was 
^ven  and  taken,  absolute  in  form,  not  only  to 
secure  the  defendant  for  paying  the  Miller 
notes,  which  were  about  to  be  foreclosed,  but 
to  cover  the  property  and  prevent  other  credi- 
tors from  troublmg  the  orator  and  oratrix  ?  In 
other  words,  can  the  defendant  set  up  his  own 
fraud,  entered  into  with  the  complainants,  to 
defeat  thetr  other  creditors?  If  be  can,  then 
the  statute  to  [nevent  fraud,  in  equity  even, 
can  be  made  the  means  of  a  f^ud;  for  in  that 
case  the  defendant  can  receive  payment  in  full 
for  the  debt  for  which  the  deed  was  given,  and 
BtiU  hold  the  premises  conveyed,  as  security  for 
the  payment  ofthatdebt.  Rev.  Laws,ggl9S6 
and  4155  both  declare  that  fraudulent  and  de- 
ceitful conveyances  of  lands,  etc.,  "ahall,  as 
against  the  person  whoee  right,  debt,  or  duty  is 
ao  intended  to  be  avoided,  his  heirs  or  assigns, 
be  utterly  void." 

These  provisions  of  the  statute  have,  at  com- 
mon law  and  generally,  been  held  to  make  tbe 
contracts  good  and  enforceable  between  the 
parties,  and  only  void  as  to  creditors  whose 
right,  debt,  or  duty  is  attempted  to  be  avoided. 
The  opinion  in  Gr^Ttent^  v.  MeClure,  39  Vt.  9, 
is  a  full  and  careful  consideration  of  this  sub- 
ject. That  case  holds  that  a  note  given  for 
such  a  purpose,  between  the  parlies,  was  valid 
and  enforceable  at  law.  In  the  case  at  bar  the 
contract  between  the  parties,  as  found  by  the 
master,  is  a  mortgage;  and  be  has  further 
found  that  the  complainants  have  paid  it  In 
fall  They  are  entitled  to  the  premises  freed 
from  any  claim  on  the  part  of  the  defendant, 
for  that  was  the  1^  effect  of  the  contract  be- 
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tween  them.  Under  the  decisions  of  this  court 
the  deed,  though  absolute  in  form,  could  be 
shown,  as  between  the  patties.to  he&  mortgage. 
Without  ol^JecUon  or  exception,  the  deeata 
this  case  was  shown  to  be  onhr  a  mortgage  be- 
tween the  parties.  It  was  valia  as  such  between 
tbem,  though  void  as  to  any  other  creditors  of 
the  complamants.  It  was  valid  between  them 
as  a  mortgage,  and  will  be  enforced  as  sQcb; 
especially  when  a  refusal  to  enforce  it  as  Bocfa. 
under  what  has  been  done  under  it,  would 
make  it  an  operative  fraud  in  the  hands  of  the 
defendant,  upon  the  oratora,  or  allow  him  lo 
take  advantage  of  hfaiown  fraud  upon  othento 
defraud  the  orator  and  oratrix. 

The  defendant  daims  that  the  decree  was  er- 
roneous in  regard  to  costs.  This  court  rarely 
disturbs  a  decree  in  chancery  solely  onttie 
question  of  costs.  Costs  in  dtianceiy  ate  latgriy 
in  the  discretion  of  this  court,  dmoident  upon 
the  circtunstances  in  each  case.  We  aboula  be 
slow  to  revene  a  decree  upon  a  qneatkm  of 
costs  alone.  This  court  has  not  been  fomisbed 
with  a  copy  of  the  defendant's  answer;  but  the 
decree  plainly  indicates  that  in  that  the  de- 
fendant claimed  to  hold  the  premises  for  debts 
which  were  not  secured  on  tbem,  and  that  be 
failed  in  the  defense  he  undertook,  and  tot 
that  reason  was  refused  coats,  and  the  orator 
allowed  costs,  an  the  false  fssues  whidi  be 
raised  In  bis  answer.  If  this  was  so.  the  oomt 
properly  refused  him  costs,  and  allowed  tiie 
orator  costs. 

Becree  of  Vie  Covrtof  Chancers  u  afirmadjaitd 
eaute  remanded,  with  right  in  we  orator  to  tuk 
leave  to  amend  hit  biU  in  the  parUeular  iadi- 
eaied,  on  meh  termt,  if  any,  a»  the  Owrf  tf 
Chantxry  may  impote. 


TOPSHAH 

V. 

WILLIAMSTOWN. 

1.  InHknity  per  se,  occurring  after  a  le- 
gal reaidence  has  eommeneed, — and 

which,  uninterrupted, would  ripen  intoa 
leipal  settlement, — does  not,  under  the 
pauper  law,  anapend  or  hold  in  abey- 
ance such  residence,  or  affect  the  aoqui- 
sition  of  a  settlement,  except  so  fu*  w 
controlled  by  statute. 

2.  While  under  the  statute  (Rer.  Laws. 
§  2818)  the  time  spent  by  an  insane  per 
son  in  a  lunatic  asylum  is  not  esm 
puled  in  settlement  cases,  it  is  com- 

Suted  when  he  is  not  in  an  asylum, 
lough  he  is  under  goardiuiship. 

(Orange  ^Decided  Jannair  28,  UBS.) 

APPEAL  from  order  of  remonl  c/t  one  SsOy 
J.  T.  Ring,  a  pauper.  Heard  00  aa  agreed 
statement,  June  Term,  1886.  Rowell,  J.,tsr- 
siding.  Judgment  that  the  pauper. was  nnialy 
removed.  Affiiimd. 

It  was  agreed  that  said  Sally  was  born  and 
always  lived  or  had  her  home  m  Ttqieham  on- 
til  her  marriage  in  1868,  and  ever  since,  as  here- 
after amwan;  that  her  household  goods  re- 
mained there  until  the  most  of  them'weresoM  by 
the  overseer  of  the  poor  in  said  tawn  hi  Odo- 
ber.  1884;  lha^.|l^j0i^u,g(5e^ft^  'f^ 
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ttme  from  tlie  sppdotment  of  gnardian.  In 
187S,  and  was  controlled  and  supported  by  the 
goardian  in  said  Topefaam  from  her  own  means 
ootil  the  overseer  took  charge  of  her,  in  June, 
1884,  since  which  time  she  has  been  supported 

the  town;  that  she  had  no  fixed  home,  but 
Mr  bousehold  furniture  was  stored  in  said 
Topaham;  that  sinee  her  marriage  said  8^y 
bfts  not  had  any  home  in  any  other  town  than 
B&id  Topaham,  up  to  the  time  of  making  tlie 
order  of  removal;  that  she  never  kept  house, 
and  only  remained  in  one  place  so  long  as  the 
guardian  and  those  who  took  care  of  her  could 
agree;  that  many  times  she  was  compelled  by 
force  to  star  at  a  particular  place,  but  generally 
VM  controlled  by  persnanon  and  dertcea  in 
all  Uade;  that  aometimes  she  left  said  town  Of 
Traabam ,  but  was  returned  by  tlie  same  means. 

The  other  facts  are  sufficiently  sbued  in  the 

Jir.  R.  M.  Harvey,  for  plainttff: 
The  legal  settlement  of  the  pauper  is  in  de- 
fendant town,  uDleas  she  gained  one  rinoe  the 
death  of  her  husband. 

Brookfltldv.  HarOand,  10  Vt.  4S4;  BmatUm 
T.Wat  Fairlee.  11  Vt.  488;  iKsawr*  Sutton, 
40  VL  aei:  Rev.  Laws,  §  2811. 

It  cannot  be  inferred  that  the  pauper  bad  a 
home  in  Topsham  because  she  baa  no  home  in 
anv  other  town. 

Jfiddktown  V.  Poultnof,  2  Vt.  487;  Neuibwry 
T.  Toptkam,  7  Vt  410;  Briatol  v.  Bumand,  10 
Vt.  674. 

8he  never  had  any  lend  residence  in  Top- 
aham after  the  death  of  her  husband,  or,  at 
least,  after  the  appointment  of  the  guardian. 
It  does  not  appear  that  she  remained  there  cod- 
linaously  for  seven  years.  She  never  had  any 
fixed  home  anywhere;  and  she  was  incapable  of 
btving  or  intending  to  have  one  at  any  pla<x. 

WoodMtoek  v.  BarUand,  21  Vt  688:  Ryegate 
T.  WardAoro,  83  Vt.  414;  LwBow  v.  Landgrate, 
42  Vt.  189;  Brownington  v.  Gharletttm,  82  Vt. 
411;  Jamaica  v.  Town^iend,  19  Vt.  367;  Hart- 
ford  V.  HarUand,  Id.  8»7;  Tunbndge  v.  Nor- 
fcicA,  17  Vt.  493. 

Borne  of  the  essential  elements  of  a  legal  res- 
idence are,  capacity  for  choosiBg,  the  fact  that 
a  choice  was  made  and  continued,  with  the 
fact  of  continual  residence  or  home  for  seven 
years.  All  these  must  concur;  but  neither  ei- 
»i&  If  the  guardian  could  will  and  act  for  bis 
ward,  it  must  appear  that  be  didso  as  fully  as 
abe  would  be  required  to  in  order  to  gain  a  set- 
tlement. But  the  guardian  could  not  thus  act 
forhtf. 

it  is  said  in  Matj/^  v.  Uaskitis,  5  Pick.  20: 
"It  is  clear  that  by  our  laws  a  guardian  has  the 
same  power  over  his  ward  that  a  parent  has 
over  bis  child."  Admit  this,  and  then  the  case 
19  with  the  plaintiff;  for  a  parent  cannot  change 
'be  legal  settlement  of  bisuaemaocipated  child 

changing  the  child's  residence. 

HWctoofeT.  ffartland,  21  Vt.  668;  Andaver 

Canton,  18  Mass.  647;  StUitbury  v.  Fairfield, 
1  Root.  181 ;  72  Me.  204;  Baniet  v.  MiU,  63  Ala. 
480. 

The  pauper  retains  the  reridence  of  her  hus- 
band, because  die  bad  not  gained  (me  io  her 
flWD  right 

Heihel  V.  Tunbridge,  18  Vt.  445. 

Mmn.  H«»th  *  WUlard,  for  defend- 
«at: 

IVt. 


It  is  the  role  of  law  that  the  old  reridenoe 
awtinues  untU  a  new  one  is  acquired,  so  that 
er^one  has  a  residence  somewhere. 

Abington  v.  BridgavsaUr,  28  Pick.  170. 

It  would  be  a  curious  doctrine,  and  one  that 
would  inUYMluce  serious  confusion  into  our  law 
on  the  subjects  of  taxation,  voting,  settlement 
of  estates,  aud  jurisdiction  of  courts,  if  a  per- 
son ceased  to  reside  anywhere  as  soon  as  he  was 
alSicted  with  insanity. 

Rockingham  v.  8pnnsfitid\  4  New  Eng.  Rep. 
873,  69  Vt.  521. 

In  Maine,  Massachusetts,  and  Connecticut, 
under  statutes  identical  with  ours,  so  far  as  the 
matter  of  residence  is  concerned,  it  is  decided 
that  persons  are  capable  of  resldinff.  and  do  re- 
side, within  tiie  contemplation  of  the  pauper 
law,  though  insane  and  tmder  sruardianship, 

(/ardner  v.  FarmiTigdale,  46  Me.  S87;  Attoum 
V.  Hebron,  48  Me.  832;  C&rinth  v.  Bradley,  61 
Me.  640;  Ohuxpee  v.  WhaUly,  6  Allen,  506; 
PltpmuVi  V.  Waterbury,  81  Conn.  515. ' 

The  Le^Iature  evidently  thought  that  a 
special  statute  (Rev.  Laws,  ^  2818)  was  neces- 
sary to  prevent  the  residence  of  a  pauper  re- 
moved to  a  lunatic  asylum  ^m  continuing  ia 
the  town  from  which  he  was  removed.  This 
section  determined  the  decision  of  the  oonrt  in 
Peaduim-v,  Wedet,  48  Vt.  78. 

The  guardianship  does  not  suspend  the  resi- 
dence. 

Rev.  Laws.  %  281,  cL  S. 

If  a  person  is  fracibly  moved  away  bom  the 
place  where  be  has  been  residing,  his  realdraco 
still  continues  at  the  old  place. 

NoHkjkld  v.  Versliire,  83  Vt.  110. 

Rosa.  J.,  delivered  the  opinion  of  the 
court: 

By  the  agreed  facts  the  pauper.  Bally  J.  T. 
Ring,  before  her  marriage,  had  her  legal  set- 
tlement In  the  town  of  Topsham.  December 
26,  1869,  she  married  Moses  Ring,  whose  legal 
settlement  was  in  the  town  of  Williamstown. 
During  their  married  life,to  December  20, 1671, 
wben  he  died,  they  resided  in  the  town  of  Top- 
sham. ,Af  ter  his  death  she  remained  sane,  and 
had  her 'residence  in  Topsham,  until  May  16, 
1871i,  when  she  was  adjudged  to  be  insane,  and 
a  guardian  of  her  person  and  property  was  ap- 
pmnted  by  the  probate  court.  She  remained  In- 
sane from  that  time  until  the  making  of  the 
order  of  removal,  and  without  aid  from  the 
town  of  Topsham,  until  June,  1884;  and  during 
all  that  time  the  only  home  aOie  had  was  hi  the 
town  of  Topsham. 

On  her  maniage  she  took  her  husband's  legal 
settlement  In  the  town  of  Williamstown;  and 
that  has  continued  to  be  her  last  legal  settle- 
ment unless  she  has  acquired  one  in  her  own 
right  since  the  decease  of  her  husband.  Noth- 
ing appearing  to  the  contrary,  it  must  be  pre- 
sumed that  her  residence  in  her  own  right,  from 
choice  and  intention,  was  in  Topsham  fnmi 
December  30, 1871,  to  May  14, 1873.  MidtOe- 
htiry  V.  Waltham,  6  Vt.  200;  Fiittfitrd  T.  Chit- 
tenden, 44  Vt  882;  Stamford  v.  Seadaboro,  46 
Vt.  606. 

She  remained  in  Topsham,  and  bad  there  all 
the  residence  she  had  any where,*for  more  than 
seven  years  from  Deramber  20,  1871,  without 
receiving  aid  from  the  town;  and  ^ined  a  legal 
settlement,  unless  her  insanity  aft^Har  14|, 
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167S,  Buipended  or  held  in  abeyance  her  right 
to^in  a  settlement  when  once  commenced. 

There  is  do  statute  govemiDg  such  a  case; 
and  this  is  the  first  time,  as  far  as  we  are  aware, 
that  the  precise  (jtuestioD  has  been  prraeoled  to 
this  court  for  decision.  The  only  statute  which 
has  a  bearing  indirectly  upon  the  question  is 
Iter.  Laws,  f  3818,  which  provides  that,  in  the 
trial  of  settlement  cases,  the  time  a  person  is  a 
patient  in  a  lunatic  asylum,  except  inhabitants 
of  the  town  in  which  such  asylum  Is  situated, 
shall  not  be  computed  as  a  part  of  the  time  re- 
quired by  law  to  gain  a  legal  settlement,  but 
sball  be  deducted  tfaerefrom.  If  the  right  and 
power  to  gain  a  settlement  is  suspended  or  in 
abeyance  daring  the  time  one  is  Insane,  there 
would  be  no  force  to  the  exoepUon  in  regard  to 
the  inhabitants  of  the  town  in  which  the  asylum 
is  situated.  The  entire  section  leaves  upon  the 
mind  the  same  impression  which  is  made  by 
the  exception,— that  insanity,  per  te,  does  not 
8uq>end  or  hold  in  abeyance  the  acquisition  of 
a  legal  settlement,  except  so  f ar  ns  controlled 
Inr  statute.  Under  the  statute,  paupers  are  in- 
cinded  in  two  classes,  resident  and  transient. 
A  resident  pauper  is  one  who  has  a  legal  settle- 
ment In  some  town  in  the  State,  and  is  residing 
in  a  town  in  which  aid  is  needed,  and  liable  to 
be  removed  to  the  town  of  legal  settlement,  or 
to  an  order  of  removal  to  such  town.  It  is  true 
that  a  person  having  a  legal  settlement  in  some 
town  in  the  State  may  be  In  another  town  in 
need  of  aid  under  such  circumstances  as  to  be 
a  transient  pauper  therein.  To  be  liable  to  an 
order  removal,  the  pauper  must  have  come 
to  reside  in  the  town  in  wnich  he  is  in  need  of 
aid  in  such  a  manner  that,  but  for  the  aid,  the 
residence,  if  continued  for  a  sufficient  time, 
would  ripen  Into  a  legal  settlement  In  that 
town. 

It  has  been  held  in  Londenderrj/yt.  Windham, 
2  Vt.  149,  and  in  MandolpA  v.  Braintne,  10  Vt. 
486,  that  insanity  does  not  prevent  an  order  of 
removal,  although  such  insane  person  is  under 
guardianship. 

These  decisions  proceed  uix)n  the  basis  that 
such  insane  persons  in  need  of  aid  were  res- 
idents  of  the  town  making  the  order  of  re- 
moval, and  that  their  residence  was  of  such  a 
character  as,  if  uninterrupted,  would  ilpen  into 
a  legal  settlement.  This  must  be  so,  since  it 
has  oeen  held  that  only  one  who  is  a  resident  is 
subject  to  an  order  of  removal.  A  person  hav- 
ing a  legal  settlement  in  a  town  in  the  9tate,  if 
in  need  of  aid  in  some  other  town  where  he  is 
not  a  resident,  or,  in  fact,  is  suddenly  lalten 
sick  when  on  a  journey,  is  held  not  to  be  sub- 
ject to  an  order  of  removal,  but  must  be  treated 
as  a  transient  pauper;  so,  too,  must  a  person 
who  is  so  idiotic  as  to  be  incapable  of  "coming 
to  reside,''  or  having  any  choice  in  regard  to 
his  place  of  abode.  Ryegate  v.  Wardrixm},  33 
Vt.  411,  note;  Woodstock  v.  Hartland,  31  Vt. 
S68.  Uenoe,  If  by  insanity  or  lunacy,  and  the 
appointment  of  a  guardian,  the  power  to  ac- 
quire a  legal  settlement  Is  suspended  or  in  abey- 
ance, the  paupers  should  be  treated  as  transient 
pauperfl,  and  not  subiect  to  an  order  of  removal, 
as  they  were  held  to  be  in  Londonderry  v.  Wind- 
ham, and  Randolph  v.  Braintree,  tupra.  There- 
fore the  effect  of  the  decisions  in  these  two  cases, 
as  well  as  that  of  Rev.  Laws,  ^3818,  is  thatin- 
BauiQr  occurring  tSixx  a  l^al  ruidence  has  once 
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been  begun, — a  residence  which,  ff  uninter 
rupted,  would  ripen  into  a  legal  settlemoit,— 
does  not  Interrupt,  suspend,  or  hold  in  abef 
ance  such  residence.  i 

We  think  that  the  leeitimate  result  of  theaq 
two  decisions,  and  of  Bev.  Laws,  §2813,  it  ui 
the  effect  that  the  pauper,  Sally  J.  T.  Bing,aci 
quired  a  settlement  in  her  own  right,  in  t)M{ 
town  of  Topsham,  by  her  residence  tbercia{ 
subsequently  to  the  death  of  her  baabaadJ 
This  holding  is  in  accord  with  the  decisitms  ol| 
other  courts  of  last  resort  J 

In  Ghicopee  v.  WJtatdy,  6  Allen,  508,  it  is  held 
that  insanity,  occurring  after  a  person  bos  b^l 
come  an  inhabitant  of  a  town,  will  not  preTeotj 
his  acquiring  a  settlement  tn^liTinJ;  tbodoibd 
required  number  of  years.  The  instrucUni  of| 
the  trial  judge, — that  if  the  pauper,  beingc^)*-! 
hie  of  choosing  a  residence,  went  to  the  Iowa 
with  the  intent  to  reside  there,  the  domidle 
thus  acquired  would  not  be  changed  or  sus- 
pended if  he  afterwards  became  insane,  and 
that  such  insanity  would  not  prereot  bis  gain- 
ing a  settlement, — was  held  to  be  with  cot  a- 
ror.  The  decisions,  cited  by  defendant's  coon- 
sel,  of  the  supreme  courts  oi  Maine  and  Coo- 
necticut  are  of  the  same  tenor  and  effeO. 

llu  judgment  of  the  Countg  Court  iaaflrmti. 


Oliver  W.  FARR 

V. 

Hiram  PUTNAM  rf  at. 

1.  On  the  death  of  an  insane  ward,  his 

administrator  took  posseesion  of  his  es- 
tate, with  the  consent  of  the  (luurdiajBt 
The  whole  conduct  of  the  guardian 
showed  that  be  did  not  intend  to  re- 
tain a  lien  mi  the  eoTjms  of  the  prsp- 
erty  for  what  was  due  him,  nntU  after 
the  sale  of  the  property,  when  it  ap- 

E eared  that  the  estate  waa  insolvoit: 
ut  he  expected  to  be  first  paid  out  ot 
the  avails  of  what  was  sold.  Held,- 

(a)  That,  if  the  guardian  ever  had  an 
equitable  lien,  be  had  lost  it. 

(&)  That  he  had  no  lien  on  the  home- 
stead; for  that  also  went  lute  the  pot- 
■easion  of  the  administrator,  witfati» 
guardian's  consent. 
3.  On  a  bill  brought  in  snch  case  to  pro- 
cure a  foreclosure  of  the  lien,  theee«rt 
declined  to  decide  whether  the  gear- 
dian  had  a  superior  ri^ht  to  tbe 
avails  of  the  property  after  its  sale:  or 
whether,  on  a  bill  properly  drawn,  be 
bad  auoh  right. 

(Orleans  Decided  February  £,  UBft.) 

BILL  to  foreclose  an  equitable  lien.  Hetnl 
on  the  pleadintm  and  the  report  of  aspemi 
master,  February  Term,  1887.  Veai^,  Caawrf- 
lor.    Decree  that  the  bill  be  dtsmiated.  J/- 

firmed. 

The  defendants  were  Hiram  Putnam,  Stnh 
B.  Farr,  J.  P.  Lamson,  and  Mrs.  J.  P.  Lamtoa 

On  January  9,  1877,  the  orator,  beiaj;  a  a» 
of  Hyrcanus  Farr,  was  appointed  b» 
dian  by  the  probate  court;  and  be  ranaiiKd 
such  on^  the  death  ofMid  Hyreaoos,  Augiot 
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1?,  1878.  Soon  after  the  decease  of  Mid  Fair, 
tie  defendant  Putnam  was  appointed  admiois- 
tntor  of  his  estate;  and  on  October  29, 1678, 
commissioners  to  adjust  claims  against  the  es- 
tate were  ajppointed.  In  1840  the  defendant, 
Sarah  B.  Fkn,  was  married  to  one  Ruscoe;  and 
thcjj  HTed  together  as  husband  and  wife  for 
about  four  years,  when  he  deserted  her  and 
went  to  parts  unknown.  In  1862  a  marriage 
ceremony  was  performed  between  the  said 
Hyrcaous  and  said  Sarah  B.,  she  belierine 
that  said  Ruscoe  was  dead,  and  the  said 
HjTCanus  and  Sarah  B.  lived  together  as  hus- 
band and  wife  until  his  death,  both  tblnklng 
that  she  was  his  lawful  wife;  and  what  property 
he  kft  at  bis  death  was  acquired  by  the  umied 
exotions  of  both.  But  the  said  Sarah  B.  was 
mistaken;  and  said  Ruscoe  was  alive,  and  re- 
sided in  Canada.  The  said  Hyrcanus  had  no 
children  by  the  said  Sarah  B.,  but  had  a  lu'ge 
family  of  children  by  a  former  marriage.  Af- 
ter tbeir  marriage  said  Hyrcanus  and  Sarah  B. 
HTed  in  Woodbury  for  about  five  years,  and 
then  they  moved  to  Cabot,  havine  purchased  a 
farm  situated  in  Cabot  and  Woodbuiy,  and 
Uved  on  this  farm  till  September  7,  1876.  On 
that  day  they  left  tbeir  said  home  for  the  pur- 
pose of  visiting  bis  children  In  Stannard  and 
Craftsbury.  When  they  left  they  intend- 
ed to  be  absent  only  two  weeks,  and  their  sole 
object  was  to  viut  their  friaids.  For  some 
two  years  prior  to  this  time  the  said  Hyrcanus 
bad  been  occasionally  afflicted  with  epileptic 
fits,  and  wasphysically  and  mentally  somewhat 
impaired.  Within  an  hour  after  reaching  the 
house  of  the  orator  in  Craftsbury,  said 
Hyrcanus  had  a  severe  fit,  and  was  also  strick- 
en wiih  paralysis.  For  a  day  or  two  he  wss 
a&coosciouB,  and  remained  helpless  until  bis 
death. 

After  the  paralytic  shock  he  occasionally 
iiad  fits,  and  would  be  out  of  his  head  for  a 
while,  and  then  recover  his  consciousness,  but 
nas  mentally  and  physically  quite  weak.  The 
aid  Hyrcanus  was  not  in  a  condition  to  be  re- 
moved to  his  home  in  Cabot,  and  so  remained 
with  his  son,  the  said  OUver  W.  Farr,  until 
his  decease.  During  the  last  six  months  of  bis 
life  he  was  without  his  reason.  The  said 
Sarah  B.  remained  at  the  orator's  house  during 
the  sickness  of  said  Hyrcanus,  and  went  to 
Cabot  at  tfae  time  of  his  burial,  and,  remaining 
there  some  weeks,  she  returned  to  Craftsbury. 
After  a  short  time  she  went  back  to  Cabot,  and 
worited  out  at  different  places  until  the  home- 
stead was  set  cot  to  her  from  the  old  farm,  on 
the  90th  day  of  November,  1880.  The  farm 
was  rented  to  one  Yaw  while  the  said  Hyrcanus 
was  sick  in  Craftsbury:  but  the  master  found 
that,  if  be  had  been  "  able  to  return  to  his  old 
home,  hcaod  tbe  said  Sarah  B.  would  have  so 
returned."  "I  do  not  think  that,  at  the  time  of 
nldagre^ent  to  lease  to  Yaw,  Hyrcanus  had 
decided  to  permanently  abandon  bis  old  bome- 
<tead  as  and  for  a  homestead,  but  he  was  at  that 
time  satisfied  he  would  notjfor  (be  term  of  the 
lease  be  able  to  return.  And  that  he  then  had 
leasoD  to  believe,  and  did  believe,  there  were 
grave  doubts  as  to  his  ever  being  able  to  return 
10  Cabot." 

The  first  meeting  of  the  commissioners  was 
It  the  OTator'B  house,  January  7,  1870.  Tbe 
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defendants  Putnam  and  J.  P.  Lamson,  Esq. 
an  attorney,  representing  certain  creditors, 
were  present.  The  orator  and  said  Putnam 
and  Lamson  finally  agreed  that  the  orator 
should  be  allowed  f 750  for  "keeping  ward  and 
wife,  and  services  of  self  and  family  caring 
for  same,  two  years."  The  next  day  the  orator 
settled  bis  guardianship  account  with  the  pro- 
bate court,  and  said  account  was  allowed  at 
|76U.  Immediately  after  tbe  orator  was  ap- 
pointed guardian,  January  9,  1877.  he  took 
possession  of  the  ward's  property,  and  had 
control  and  management  of  it  until  tbe  ward's 
decease.  Tbe  master  found  as  to  surrendering 
of  possession  of  the  propraty  to  the  administra- 
tor by  (he  guardian,  as  follows; 

It  is  claimed  by  tbe  defendants  that  it  wa^ 
agreed  at  that  time  that  the  amount  allowed 
orator  by  tbe  probate  court,  on  the  basis  of  an 
allowance  of  f 760  for  board  and  care,  as  before 
stated,  should  be  treated  as  a  commou  debt, 
and  that  he  should  share  with  the  other  credi- 
tors in  the  estate.  Still,  the  defendant  Putnam 
admitted  upon  the  stand  that  he  always  sup- 
posed the  oiBtor  was  to  be  paid  the  amount  due 
nim  as  guardian  after  payment  of  charges  for 
settlement  of  estate  and  amount  allowed  the 
widow,  and  before  other  creditors  were  paid. 
I  am  unable  to  find  that  said  Oliver  ever  un- 
deratasdingly  agreed  to  stimd  in  common  with 
the  other  creditors  so  far  as  his  guardian  ac- 
count was  concerned,  but  I  do  find  that  he  al- 
ways supposed  and  expected  his  guardian  ac- 
count would  be  paid  first,  and  in  preference  to 
other  claims.  *  *  * 

At  the  time  of  the  settlement  of  said  guar- 
dian's account  it  was  ascertained  that  there 
was  considerable  personal  property  on  hand, 
the  property  of  said  estate,  in  the  possession  of 
said  orator;  and  tbe  farm  at  Cabot  and  Wood- 
bury was  still  unsold  and  a  part  of  said  estate. 

After  the  expiration  of  Yaw's  term,  under 
bis  lease  of  tbe  Cabot  farm,  tbe  orator,  as 
guardian.leasedittoone  Henry  Wheeler,  to  car- 
ry on  at  tbe  halves,  who  was  in  possession  of  said 
farm  at  the  time  of  tbe  death  of  said  Hyrcanus. 
Some  little  time  after  tbe  decease  of  said  Hyr- 
canus, appraisers  were  appointed  on  his  estate. 
Certain  of  the  personal  property  of  said  estate 
was  at  tbe  orator's  in  Craftsbury,  and  tbe  bal- 
ance at  the  old  homestead  in  Cabot.  The  orator 
was  with  the  appraisers  at  Craftsbury  when 
tbey  were  in  the  discharge  of  their  duty,  and 
pointed  out  the  property  there  belonginft  to 
said  estate,  and  was  also  with  them  when  they 
appraised  the  personal  property  and  farm  at 
Cabot. 

Said  Wheeler  was  on  tbe  Cabot  and  Wood- 
bury farm  al  the  time  the  appraisers  were  there 
to  appraise  the  property,  wheeler  remained 
on  said  farm  through  tbe  winter  following  the 
death  of  the  old  gentleman,  under  an  arrange- 
ment made  with  Uie  administrator,  Putnam, 
to  stay  and  feed  out  the  hay  and  take  care  of 
the  stock;  and  in  the  spring  of  1870  said  ad- 
ministrator rented  said  form  to  Jacob  Farr, 
one  of  orator's  brothers,  and  said  Jacob  Farr 
paid  for  the  rent  of  said  farm  to  said  adminis- 
trator. The  orator  knew  this,  and  made  no 
obi»:tion  thereto. 

Tbe  administrator  took  po8sesdo»of  the  pv- 
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«onal  and  real  estate  of  the  intestate,  and  this 
was  done  with  the  conseot  of  the  orator.  But 
I  find  that  the  orator,  at  the  time  the  adminis- 
trator took  such  possessioa,  understood  and  ex- 
pected that  said  administrator  was  going  to  sell 
said  -proper^,  and  from  the  aralls  thereof  he 
was  first  to  De  p^d,  !□  full,  the  amonat  al- 
lowed him  in  the  settlement  of  his  guardian 
account.  The  administrator  supposed  and  ex- 
pected that  would  be  the  result;  buthe  did  not 
feel  authorized  in  paving  said  allowance  till  so 
•directed  by  the  probate  court,  and  he  never 
made  any  effort  tot  such  an  order  1^  said 
■court. 

In  the  fall  of  1880  Sarah  B.  petitioned  the 
prubate  court  for  the  appointment  of  commis- 
sioners to  set  out  a  homestead  and  dower  from 
the  premises  belonging  to  said  Hyrcantis  at 
the  time  of  his  decease. 

The  commissioners,  on  the  20th  day  of  No- 
vember, 1880,  set  out  a  homestead  to  Sarah  B. 
Farr  from  said  premises,  and  returned  their  re- 
port and  warrant  into  the  probate  court  on  the 
37tb  day  of  December,  1880;  and  the  report 
was  accepted  and  ordered  recorded. 

The  orator  had  no  knowledge  of  such  pro- 
ceedings antil  after  the  report  of  the  commis- 
sioners had  tieen  returned  to  the  probate  court 
and  accepted  by  it;  but  he  did  learn  of  the  pro- 
ceedings in  time  to  take  an  appeal  from  the 
decree  and  order  of  the  court.  The  appeal  was 
allowed  and  duly  entered  in  the  County  Court 
for  Orleans  CoontT,  at  the  February  Term, 
1881,  and  continued  to  the  September  Term 
1881.  At  this  term,  defendant  Putnam  was 
dismissed  as  an  improper  party,  and  It  was 
ordered  and  adjudged  by  the  court  that  the 
decree  of  the  probate  court  be  affirmed;  and 
the  cause  was  ordered  to  be  certified  back  to  the 
probate  court.   The  master  found : 

The  oratoroflered  testimony  tending  to  show 
that  there  was  no  trial  in  said  cause,  that  no 
issue  was  formed  therein,  but  that  said  judg- 
ment was  rendered  the  court  without  any 
trial. 

The  defendants  objected  to  the  admission  of 
sucb  testimony  for  the  reason  that  the  orator  is 
bound  by  the  record;  and  that  such  testimony 
is  immaterial  and  incompeteut,  and  an  attempt 
to  collaterally  impeach  a  judgment  of  a  court 
of  competent  larisdietlon,  and  does  not  tend  to 
establish  any  Issue  nude  by  any  of  the  plead- 
ings. 

I  deemed  it  best  to,  and  did,  admit  the  testi- 
mony, subject  to  the  objection  and  exceptions 
by  defendants,  Z  find,  from  the  testin^ony  thus 
admitted,  that  at  said  last-named  term  of  Or- 
leans County  Court  the  orator  In  this  suit,  be- 
ing the  plaintiff  in  that  cause,  filed  an  af&davit 
for  a  continuance  of  said  cause  to  the  next  term 
of  said  court;  and  there  was  a  hearing  upon 
that  question,  and  the  court  refused  to  con- 
tinue the  case.  The  said  Parr's  counsel  an- 
nounced that  he  could  not  try  the  case,  and  the 
court  thereupon  rendered  Judgment  as  herein- 
before stated. 

The  judgment  so  rendered  and  ordered  to  be 
certified  to  tiie  probate  court  was  so  cert^ed, 
and  the  certificate  thereof  was  filed  in  the  pro- 
bate court  on  the  2l8t  day  of  Decemhor,  1881. 

The  warrant  issued  to  the  commlsdoiien 
commenced: 
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Whereas  HvTcanus  Farr,  late  of  Craft* 
bury,  in  said  district,  deceased,  intestate,  died 
seised  and  possessed  of  the  following  described 
real  estate,  to  wit:  It  being  the  home  fam 
where  the  said  Hyrcanus  Fur  last  resided  in 
said  Cahot,  cmitaimog  about  180  acres  of  land, 
said  land  being  situated  in  the  towns  of  Csbot 
and  Woodbun',  in  said  coun^,  and  out  cf 
which  Sarah  Farr,  the  widow  of  said  deceased, 
is  entitled  to  a  homestead,  and  said  widow  k 
also  entitled  to  dower;  therefore,  by  tbeaotbo- 
rity  of  the  State  of  Vermont,  yon  are  herebf 
appointed  commissioners,  and  authorized  to 
appraise  all  the  real  estate  whereof  said  de- 
ceased died  seised.  *  *  *  When  yon  bsve 
completed  your  Inventory  you  will  then  pm- 
ceed  to  set  out  from  the  dwelling-house,  oat- 
buildings,  and  lands  used  in  connection  there- 
with, and  used  and  kept  by  said  Hyrcanas 
Farr  at  the  time  of  bis  decease,  as  a  homestead, 
to  said  Sarah  Farr. 

As  to  the  administrator's  account,  it  wm 
found  that  it  came  under  the  consideration  <rf 
the  probate  court,  after  duenotice,  on  the  ISlb 
day  of  July,  1881;  that  although  no  one  ap- 
peared to  object,  at  the  request  of  the  orator, 
it  was  continued  to  October  26, 1881.  and  was 
again  oontinued  tin  December  27, 1881,  when 
stud  account  was  examined,  sworn  to,  aUowed. 
and  ordered  recorded,  and  is  as  fcdlows: 

Hiram  Putnam, 

Administrator  of  ttte  Bstate  of  Hjncanos  Air, 
late  of  Uraflsbmr,  Deoeased. 

In  Aeoount  with  Said  HMKk 

To  the  Estate,  Dr. 
To  amt.  of  real  estate  and  penonal  prop- 
erty as  per  appraisal  HJSK  01 

To  oasb  rec'd  for  propertr  not  api«aised.  U  99 
To  iDOome  from  raal  estate   US  U 

To  the  Same  Bstate,  O- 
By  homestead  set  to  widow  oat  of  real 

estate  S  BOOS 

By  shrinkage  on  appraisal,  as  per  "Sdieduto 

A"  WttW 

By  household  gnods  ust^ed  to  widow        V>  a 

*  *  *  Then  this  account  was  examined  aad 
sworn  to,  the  question  cf  its  allowance  beiu 
continued,  awaiting  the  result  of  a  matterpSod- 
ing  in  Orleans  County  Court. 

Attest,  O.  H.  Austin.  Judge. 

After  the  homestead  was  set  out  to  the  and 
Sarah  B.  Farr,  the  administrator,  havinx  ob- 
tained license  to  sell  the  real  estate  of  his  intei- 
tate,  advertised  for  sale,  and  sold,  at  public 
auction,  all  the  residue  of  the  real  estate  of 
which  the  Intestate  died  seised,  to  the  ssid  8s- 
rab  B.  Farr,  for  the  sum  of  $400,  sbe  bdagtlK 
highest  bidder  for  the  same. 

And,  in  accordance  with  said  sale,  said  Put- 
nam, as  such  administrator,  under  bh  UocaK 
aforesaid,  executed  a  deed  of  the  same  to  fiv 
said  Sarah  B.,  and  she  paid  him  thanSm. 

Aad  all  the  personal  property  bdongin;  to 
the  estate  of  the  said  Hyrcanus,  which  bad  sot 
previously  been  disposed  of.  was  sold  at  tbe 
time  of  said  auction.  The  orator  knew  that 
the  administrator,  Putnam,  had  af^died  for. 
and  obtained,  a  license  to  sell  all  the  real  estate 
of  which  the  sidd  Hyrcanus  Farr  died  iefaed,s 
long  time  previous  to  the  time  said  hooMMsd 
was  set  out;  but  he  at  a]{  times  claimed  tbst 
he  must  be  paJ^fj^J^I^ WS*g(^  «^ 
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diu  aecoant  from  the  sTaQa  of  the  property  of 
which  the  said  Hyrcanas  died  seisea. 

At  the  time  the  defendant  Sarah  B.  bid  off 
the  balance  of  the  said  premises  for  $400,  she 
vas  in  Deed  of  funds  with  which  to  pay  for  the 
tame,  lod  she  applied  to  the  defendant  Abble 
A.  Lamson  for  a  loan  of  said  money.  Mrs. 
LuDson  bad  dumm^  which  she  held  in  her  own 
rigbt,  and  passed  avtx  to  her  husband,  J.  P. 
Lranon,  a  check  for  the  moD^  required  by 
the  said  Sarah  B.,  and  he  obtained  the  currency 
therefor.  At  the  time  the  administrator  deeded 
raid  real  estate,  so  sold  at  auction,  to  the  said 
Sarah  B.,  the  said  J.  P.  Lamson,  acting  for  and 
on  behalf  ci  his  wife,  passed  over  to  the  said 
Siiah  the  sum  of  $480.  And  Mrs.  Fair  there- 
for, oa  the  aOUi  day  of  April,  1881,  executed 
and  delivered  a  mortnge  of  said  premises,  in- 
dndioff  the  homestend,  to  Mrs.  Lamson,  to  se- 
cure the  payment  of  said  sum  of  money,  as 
specified  in  two  promlawny  notes  then  executed 
■Dd  deUvered  to  said  J.  F'.  Lamson  for  his  said 
wife. 

Tbe  pnjet  of  tbs  bill  was  that  defendants 
be  fonclosed  from  all  right  In  the  said  estate 
hdIcsb  they  paid  the  said  $760. 
Mr.  L-  H.  Thompson,  for  the  orator: 
Tbe  orator,  baring  been  appointed  guardian 
of  HyrcanaB  Farr  under  the  provisions  of 
Rer.  laws,  2486,  2488,  until  legally  dis- 
charged from  that  appointment,  bao^the  pos- 
seasion  and  managemeDt  of  tbe  estate  of  bis 
wird,  tbe  care  and  custody  of  his  person,  and 
tbe  care  and  cuetody  of  such  members  of  his 
family  as  were  dependent  upon  said  ward  for 
mpport. 

Rev.  Laws,  S  2446;  Waterman  t.  Wright,  86 
Vt.  1«L 

By  bis  appointment  as  guardian,  the  orator 
liecame  a  trustee,  and  thereby  assumed  tbe  lia- 
UlHIes,  and  acquired  the  legal  and  equitable 
ri^ts,  of  a  trustee  as  to  his  ward's  estate. 

Rev.  Laws,  ^  8447, 8286;  8  Pom.  Eq.  Jur. 
f§  1088.  1097 

As  trustee  or  guardian,  tbe  orator  had  an 
equitable  lien  upon  bis  ward's  estate,  which 
took  precedence  of  all  other  claims  against  tbe 
estate; and  all personstakingsaidproperty  with 
knowledge  of  said  orator  having  been  guardian 
took  the  same  subject  to  his  lira. 

See  Perry,  Tr.  1st  ed.  907,  910;  Schoul. 
Dom.  Rel.  pp.  464,  466;  3  Pom.  Eq.  Jur.  S  1085; 
Rmuelaar  d  8.  R.  Co.  v.  Milter,  47  Vt.  168; 
Field  v.  WitbuT,  49  Vt.  165. 

The  defendant  Abble  A.  Lamson  had  con- 
stnicttve  notice  of  orator's  rights  by  virtue  of 
proceedings  in  probate  court.  Ag^,  she  can- 
not stand  as  an  looocent  purchaser  for  value 
withont  notice,  as  she  had  actual  notice;  as 
ber  agent,  attorney,  and  husband,  J.  P.  Lam- 
wa,  who  acted  for  her,  had  full  knowledge,  at 
tbe  time  of  taking  her  mortgage,  of  tbe  equita- 
ble lien  of  the  orator  on  said  real  estate. 

^'Ti  Ag.  fiS  140,  140o/  Bart  v.  Farmert 
«*Jf.  Bank,  88  Vt.  858. 

A  widow  takes  a  homestead  by  operation  of 
tbe  law  which  says  that,  on  the  death  of  a 
boasekeeper  or  head  of  a  family  lea  vinjr  a  widow 
or  minor  children,  "his  homestead  shall  pass  to 
and  vest  In  such  widow  or  children," 

Rev.  Laws,      1698,  1890. 

The  widow  takes  tbe  homestead  by  virtue  of 
■wr  relation  as  wife  to  the  deceased,  the  same 
1  Vt. 


as  she  does  dower  wbidi  does  not  depend  on 
the  eontingeacy  of  dower  beins  set  out. 

Dnmmerston  v.  Nmfam,  87  Vt  18;  Ji^mm 
V.  Jo/inton,  41  Vt  tf7 ;  Grant  t.  FUrham,  16 
Vt.  649. 

The  setting  out  of  a  homestead  is  a  proceed- 
ing to  sever  and  partition,  and  not  to  give  title. 
If  no  title  or  homestead  codats,  the  proceeding 
goes  for  nothing. 

Rev.  Laws,  %  1970;  Oriee  t.  BandaU,  88  Vt. 
248;  Preem.  Judg.  §  804. 

Tbe  orator  Is  not  estopped  by  tbe  Judgment 
In  the  homestead  proceedings. 

Freem.  Judg.  g§  276,  281,  808. 

He  stands  as  a  mortgagee  of  the  property  be 
is  pursuing.  The  right  under  a  mortgage  is 
not  affected  by  the  setting  out  of  a  homestead. 

Ooodall  V.  Boardman,  58  Vt.  92. 

The  court  of  cbancerv  has  jurisdiction. 

8  Pom.  Eq.  Jur.  §§  1*088,  1097;  I  Pom.  Eq. 
Jur.  §  100;  HarrU  v.  Harria,  44  Vt  820;  Field 
V.  Torrey,  7  Vt  872. 

.  Mem-t.  9,  P.IianuonandBatesAMaxt 

for  defoidants: 

If  the  orator  had  anv  equitable  lien  at  tbe 
time  bin  father  died,  he  lost  It  by  voluntary  de- 
livery of  property  to  Mr.  Putnam,  as  adminis- 
trator, to  be  administered  as  assets  of  the  es- 
tate. 

Riehardaon  v.  Merrili,  88  Vt  87. 

The  orator  is  estopped  from  asserting  his 

present  claim. 

Stone  V.  Fitirianke,  68  Vt  146. 

The  guardianship  ceased  on  the  death  of  the 
ward,  and  it  was  the  duty  of  tbe  orator  then 
"to  pay  over  and  deliver  tbe  estate  and  effects 
remaining  in  his  bands  *  *  *  to  persons  enti- 
tled to  same,"  namely,  tbe  administrator. 

8  Redf.  Wills,  p.  457,  §  66;  Rev.  Laws. 
§g  2447,  2488. 

The  probate  court  bas  jurisdiction  of  the  ap- 
pointment, power,  duties,  and  rights  of  guar- 
dians and  wards,  and  settlement  of  estates. 

Rev.  Laws,  §  2018;  Lathrop  v.  Hiteheoek,  88 
Vt.  496;  Bayden  v.  Ward,  38  Vt.  628;  22  Vt.  60. 

The  decree  of  the  probate  court,  affirmed  by 
tbe  county  court,  as  to  tbe  homestead  of  Mrs. 
Farr.  concludes  the  orator  both  In  law  and 
equitT. 

Atvieod-9.  a)&Mn«,8SVt'580;  88  Vt  472;  18 
Vt  77;  11  Vt  148;  84  Vt.  865;  Leack  v.  Leaeh, 
51  Vt  440;  8  Vt.  400;  16  Vt.  818;  Oriee  v.  Ban' 
daU,  28  Vt  289:  Stone  v.  PeaOey.  28  Vt  716; 
Lenehan  v.  Spaulding,  67  Vt.  116;  CaujoUe  v. 
Curtit,  80  U.  8.  18  Wall.  466  (80  L.  ed.  607); 
Boderiga$  v.  Eatt  River  8av.  JntL  68  N.T.  460; 
S.  a  20  Am.  Rep.  656;  Oatee  v.  Treat,  17  Conn. 
892;  Freem.  Judg.  256,  272.  818;  Thomp. 
Homesteads,  g  614;  38  Tex.  491;  6  Cal.  284;  8 
Blah.  Marr.  &  D.  766  ;  84  U.  806;  48  Mo.  560; 
17  Ind.  188;  Freem.  Judg.  §  8l9a. 

Tbe  guardian  had  no  rigbt  to  sell  the  real 
estate. 

Rev.  Uws,  §  8477. 

If  he  bad  such  license  the  wife  must  join. 
Rev.  Laws,  %  1910. 

The  real  estate  of  Hyrcamu  was  never 
charged  to  the  guardian  and  was  never  under 
bis  control 

Munroe  v.  EMmea,  9  Allen,  844;  18  Alien. 
109. 

There  is  no  such  equitable  lloi  as^laimedi 
hv  orator  In  this  case.       Dig  i  zed  oy  V^OOQlC 
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1  Storr,  £q.  Jur.  %  SOe  et  teg.  ;  2  Story,  £q. 
§  1216;  Schoul.  Ezra,  g  264. 

But  if  the  unpaid  balance  is  to  be  treated  as  a 
lien  upon  tbe  property,  it  should  not  be  paid 
before  tbe  reasonable,  necessary  expenses  of 
administration  are  satisfied. 

S  Story,  Eq.  Jur.  §  1246. 

The  case  otFingree  t.  Qoodrieh,  41  Vt.  47. 
seems  to  be  a  full  and  complete  answer  to  ora- 
tor's claim. 

Id  order  to  render  the  orders  and  decrees  of 
the  probate  court  void,  it  must  appear  upon  the 
taaa  of  the  record  that  the  court  has  proceeded 
in  a  manner  prohibited  or  not  authorized  by 
law. 

Probate  Court  v.  Winch,  57  Vt  288.  See  Bv- 
ram  v.  Byram,  37  Vt.  295;  True  v.  MorriU.  & 
Vt.  672. 

Tbe  orator  can  reach  this  balance  in  the 
hands  of  the  administrator  by  applying  to  the 
probate  court,  and,  if  dissatisfied,  by  appeal. 

DaeU  V.  Qain£6,  104  U.  8.  886  C^A  L.  ed. 
767);  Roier,  Jud.  Sales,  S  470. 

The  decree  of  the  probate  court  allowing 
tl72.12  to  Mrs.  Farr  was  floal. 

Riehardwm  v.  Merrill,  82  Vt.  27;  Zeach  v. 
LeaeA,  51  Vt  440;  8  Vt  400;  16  Vt  818.  See 
Probate  Court  v.  Van  Dvxer,  18  Vt  185. 

Rowell,  J.,  delivered  the  opinion  of  the 
court: 

Before  and  at  tbe  time  of  the  death  of  Hyr- 
canus  Farr,  an  insane  person,  on  August  17, 
1878,  the  orator  waa  his  guardian. 

By  bis  bill  tbe  orator  seeks  to  subject  his 
ward's  estate  in  the  hands  of  the  administrator 
— and  of  the  other  defendants,  as  far  as  tbey 
have  had  to  do  with  it— to  a  first  cha^  or  lien 
fOT  the  payment  of  the  balance  found  due  him 
on  settlement  of  his  guardianship  account  in  the 
probate  court  on  January  8,  1879.  Tbe  bill 
goes  upon  tbe  ground  that,  in  the  orator's 
hands,  his  ward's  property  was  chargeable  with 
the  payment  of  what  was  due  him  as  miardian; 
bat  that  the  pioper^  waa  unlawfully,  and 
ufainst  bis  will,  taken  from  his  possession  by 
the  administrator,  and  therefore  is  fttill  charge- 
able in  his  favor  by  way  of  an  equitable  hen 
or  mortgage  for  the  foreclosure  of  which  he 
prays. 

But  the  findings  of  the  master  do  not  sustain 
the  allegation  that  the  property  was  taken  from 
the  orator  unlawfully  and  against  bis  will.  On 
the  contrary,  it  appears  that  the  administrator 
took  it  with  his  consent,  though  with  an  under- 
standing and  expectation,  on  his  part,  that  it 
would  be  sold,  and  he  paid  from  the  proceeds. 
And  tbe  administrator  expected  the  result 
would  be  that  he  would  be  thus  paid;  but  he 
did  not  feel  authorized  to  make  payment  with- 
out an  (»der  of  the  probate  court,  which  he  has 
never  attempted  to  obtain. 

It  also  app>eaT8  that  the  orator  was  with  the 
appraisers  when  they  appraised  the  property  of 
the  estate,  and  pointed  out  some  of  it  to  them; 
that  before  the  property  was  sold  he  knew  the 
administrator  bad  obtained  license  to  sell  the 
real  estate;  and  that  at  one  time  he  bargained 
with  the  administrator  to  buy  the  whole  estate 
for  $1,860,  but  the  trade  fell  through.  During 
all  this  time  It  does  not  appear  that  the  orator 
claimed  any  li«i  on  Uw  property.butonly ,  when 
470 


he  raid  anything  about  it,  tliat  he  dionld  be 
first  paid  out  of  tbe  prooeeids. 

Tbe  orator  concedes  that  if  be  never  bad  % 
lien  on  the  pn^rty,  or  If  he  had  one  ud  bii 
lost  it,  he  cannot  maintain  his  Mil.  No*, 
without  undertaking  to  say  whether  be  ever 
had  a  lien  or  not.  we  think,  if  he  ever  bad  ooe. 
he  has  waived  and  lost  H.  See  what  be  b» 
done.  Everything  shows  that  be  did  not  in- 
tend to  retain  a  lloi  on  tbe  eorpw  of  tbe  prop- 
erty itself  in  the  hands  of  tbe  administrator:  for 
be  consented  to  let  it  go  into  his  hands,  suppos- 
ing and ezpecdng  he  would  sell  itindueooone 
of  adminlstratibn.  And  his  consent  was  sot, 
as  claimed,  on  condition  fbak.be  riKNild  beptid 
from  the  proceeds;  but  it  was  unconditinul 
and  absolute.  How,  then,  can  it  be  said  that  be 
intended  to  retain  a  lien  on  the  property^  It  ii 
clear  tliat  he  did  not  so  intend ,  not  erai  as  » 
tbe  homestead;  for  that  went  into  the  handiof 
tbe  administrator,  with  hiscoiMi»t,witii  tbe  ml 
of  the  estate,  uid  with  the  same  expectation  oa 
his  part  that  he  was  gmng  to  be  paid  out  oflbe 
avauB  of  the  property  sold;  and  at  that  tioie 
the  estate  appeared  to  be  ample,  aride  from  die 
homestead,  to  pay  him.  If  he  was  to  be  preferred 
to  other  creditors;  and  that  was  what  be  ex- 
pected; and  he  then  neither  nor  ex- 
pected anyUiing  else:  but  now.  the  estate  bar- 
mg  been  all  sold  except  tbe  bomestnd.  and 
converted  into  money,  it  transpires  diat,  ^ 
reason  of  tbe  depreciation  of  tbe  pn^tfti  io 
value  from  tbe  appiHisal,  there  is  veiy  fittle 
left  of  the  avails  with  which  to  pay  anybo^. 
This  makes  the  idea  of  setting  up  a  lien  «i  tbe 
property  Itwk  very  much  like  an  aflertiwo^t 
on  the  part  of  tbe  orator,  conceived  wbeo,  in 
the  course  of  events,  a  neceauty  for  it  aeaDed 
to  arise. 

We  have  not  inquired  whether  tbe  orator  hii 
a  superior  right  to  be  paid  out  of  the  sTiih  of 
the  property ;  for,  if  be  has,  be  cannot  aaseit  it 
under  his  bill  as  drawn,  certainly', — if  hccoaJd 
b^  a  bill  properly  drawn  and  agamst  proper  par 
ties. 

This  rmders  it  unnecessary  to  consider  Ite 
other  points  made  in  argument 
Decree  affirmed,  and  eatm  remanded. 


Charles  DEWEY,  Inspects  of  Finsnce, 

V. 

ST.  ALBAK8  TRUST  CO. 

1 .  The  inspector  of  fimuice  obtained  an  in- 
junction against  an  insolTent  trusteom- 
pany.  restraining  it  from  transaotiDf 
f  urtner  business,  and  also  the  appoint- 
ment of  a  receiver,  wbo  waa  ordered  to 
take  possession  of  the  property  and  ad- 
minister it  aocordinK  to  law.  1^  re- 
ceiver preferred  his  petition,  praying  for 
the  direction  of  the  court  as  to  tbe  dis^ 
tribution  of  the  funds,  with  reference  to 
one  section  of  the  charter,  which  gave  a 
preference  to  the  debts  of  minors,  insane 
persons,  and  married  women,  in  ''case 
of  the  dissolution  of  said  company  byart 
of  law  or  otherwise."  There  were  bioi« 
than  2,400  depositors,  and  more  tbtfi 
1,100  claimed  a  preferraioe.  Notioeofw 
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bearing  on  the  petition  was  given  by 
pablication  three  weeks  gucoessively  in 
a  newspaper,  and  by  acceptance  of  ser- 
vice by  the  chairman  of  the  depositors' 
committee.  The  receiver  aod  counsel 
for  the  general  ^editors,  and  also  coun- 
sel for  those  -who  claimed  a  preference, 
appeared;  and  after  a  full  hearing  it 
was  decreed  that  there  should  be  an 
equal  distribution  of  the  funds,  on  the 
frronnd  that  iusolTenoy  did  not  work  a 
disBcdation  of  the  corporation.  An  ap- 
PjMl  was  taken  on  behalf  of  eight  mar- 
ried iTomen  and  four  minors,  some  of 
whom  intervene  in  this  proceeding;  and 
the  dec  re  below  was  affirmed.  On  a  pe- 
tition brought  a  little  more  than  a  year 
after  the  first  one,  for  the  purpose  of  ob- 
taiDing  a  preference,— jyeid; 

(a)  That,  although  the  general  rule  is 
tbat  all  pereons  interested  in  the  litiga- 
tion shonld  be  before  the  court,  this  case 
is  within  the  exception  that,  where  the 
|iartie«  are  so  ntunerona  as  to  make  it 
unpractioable  or  greatly  inconvenient 
and  expensive,  it  is  suinoient,  if  sneh 
Dtunber  be  Joined  »■  will  fairly  repre* 
•eat  the  interej?t  of  all;  and  tbat,  as  both 
elassee  of  depositors  were  fairly  repre- 
sented in  the  litigation,  all  of  them  w«re 
bound  by  the  decree. 

(ft)  That,  aa  the  doctrine  of  estoppel 
by  JadKment  Is  not  applicable  to  a  case 
ambuUAory  in  its  nature,  the  decree 
does  not  preclude  all  flitiire  inquiry 
into  the  matter;  but,  in  determining 
whether  a  dissolntion  Is  now  shown,  the 
inqoiiy  must  be  confined  to  what  trans- 
pired at  a  time  between  the  institution 
of  the  two  proceedings.  Relief  cannot 
be  granted  on  wh»t  existed  before  the 
first  decreet  and  it  is  not  sufficient  to 
show  a  present  state  of  things  adequate 
to  relief. 

(e)  Tbat  most  of  the  things  alleged  in 
this  petition  are  found  by  the  master  to 
exist  at  the  present  time;  but  it  does  not 
appear  when  those  things  transpired, 
exoept  the  depreciation  of  assets,  which 
vss  large  durmg  the  last  two  years;  but 
this  does  not  entitle  the  petitioners  to 
be  beard  on  the  merits;  for  insolveaey, 
however  hopeless,  is  not  suSeient  evi- 
denee  of  tiie  mrreader  of  eorporate 
riflUe. 

1  The  supreme  eonrt  will  look  Into  the 
whole  reeorcl  of  the  former  a4jndica- 
tion  Id  this  case,  to  see  what  has  been 
done;  and,  having  been  set  upin  the  an- 
ever,  it  is  available,  though  not  put  in 
evidence;  especially  as  the  petition  ex- 
pressly made  the  prior  proceedings  a 
part  of  itself,  but  omitted  to  set  them 
out.  to  avoid  prolixity. 

i.  The  receiver,  in  point  of  fact,  repre* 
seated  in  court  the  eenenU  creditors, 
rather  than  those  claiming  a  preference. 
(FnuaUiD — Filed  February  ft,  U88j 

r[  Chancery.  Petition  of  certain  depositors 
of  the  St  Albans  Trust  Company,  to  obtain 
innderof  preferoioe.  Heard  on  thepleadings 
ud  thetepnt  ct  a  tpeiaai  matter,  S^EVtember 
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Term,  1880.  Royce,  Chaiicellor.  Decree  that 
the  petition  be  dismissed.  Affirmed. 

The  case  appears  in  the  omnion. 

Meurt.  Farrln^on  A  Post  and  A.  O. 
Satford,  for  petitioners: 

Dissolution  means  a  loss  of  corporate  exis- 
tence, and  takes  place  when  there  is  such  a 
suspension  of  the  company's  power  to  do  busi- 
ness as  to  render  it  incapable  of  fulfilling  the 
purpose  of  its  creation  and  existence. 

Plainly,  the  word  as  used  In  the  bank  charter 
was  intended  to  mean,  either  the  loss  of  ezis- 
tence,  or  the  loss  of  ability  *nd  power  to  act,  by 
reason  of  its  condition.  If  the  former,  then  no 
preference  can  be  obtained  until  these  petition- 
ers secure  the  dissolution  by  judicial  determi- 
nation; and  the  Legislature  clearly  did  not  in- 
tend this.  If  it  did,  ^  17  of  the  charter  is  hardly 
available, — the  machinery  is  so  cumbrous. 

Rev.  Laws,  chap.  72;  Oreen  v.  8t.  A^na 
T.  Co.  67  Vt.  840. 

There  is  a  fundamental  distinction  between 
the  dissolution  of  a  cotmnation  and  the  Ion  of 
its  franchise  or  legal  rinit  to  exist. 

S  Morawetz,  Pdv.  Corp.  gglOOS,  1004. 1011, 
1040. 

And  the  phrase  "dissolving  a  corporation  " 
Is  used  sometimes  as  synonomoiis  with  annul- 
ling a  charter  or  terminating  its  existence,  and 
sometimes  as  meaning  merely  a  judicial  act 
which  alienates  the  property  and  suspends  the 
business  of  the  corporation,  without  terminat- 
ing its  existence. 

lie  Independent  Int.  Go.  1  Holmes,  103. 

As  relates  to  creditors,  "  any  inability  of  the 
company,  by  reason  of  a  total  want  of  funds,  to 
exercise  Its  functions,  will  be  deemed  a  dissolu- 
tion." 

Aog.  &  A.  Corp.  eiS;  8tee  v.  Sloom,  19  Johns. 
4S6;  I^nniman  v.  Briggt,  Hopk.  800;  8.  C.  8 
Cow.  887;  Verptanek  v.  Mercantile  Ine.  Co.  2 
Paige,  453:  Bank  Comr.  v.  Bank  of  Bvffaio, 
6  Paige,  808;  Bruce  v.  Piatt,  80  N.  Y.  379,  886, 
and  casescited;  3  Kent,  Com.  810,  811;  Fotger 
V.  Cotumbian  Int.  Go.  99  Mass.  267;  Re  Inde- 
pendent Int.  Go.  twpra;  GentntlAg.  dbMeeh. 
Atao.  V.  Alabama  Gold  Life  Int.  Co.  70  Ala. 
120;  See  Ala.  Rev.  Code  §  17«0:  Smith  v.  Huek- 
abee,  68  Ala.  191 ;  Perrv  v.  Turner,  66  Mo.  418; 
State  8av.  Ateo.  v.  KeUogg,  62  Mo.  688;  Mo. 
Gen.  Stat.  1865,  p.  830,  g  20;  2  N.  Y.  Rev. 
Laws,  6th  ed.  p.  496,  §7;  Act  1811,  p.  506, 
g47;  8  N.  T.  Rev.  Laws,  eUi  ed.  p.  748,  %  60; 
Thomp.  Liab.  Stockh.  %  810,  note  4;  8  Mora- 
wetz,  Priv.  Corp.  $  1008. 

It  Is  held  in  mate  8av.  A»»o.  v.  KOtogg,  S8 
Ho.  688,  that  an  adjudication  of  bankruptcy 
against  a  corporation  amounts  to  a  dissolution, 
so  that  a  suit  can  be  maintained  under  the  stat- 
ute which  provides  an  action  against  a  stock- 
holder for  tM)la  nnpdd  at  the  tmie  of  disiolu- 

tlOD. 

Ho.  Gen.  Stat.  1867,  p.  880,  8  80;  1  W.  8. 
898,  8  88. 

In  a  remedial  statute,  the  court  will  carry 
into  effect  the  clear  intention  of  the  Legida- 
ture,  making  the  words  yield  to  the  spirit. 

Benrif  v.  Stilton,  17  Vt.  479. 

A  thing  within  the  intention  is  within  the 
statute,  though  not  within  the  letter. 

Potter's  Dwarr.  Stat. 

The  defendants,  under  thefdeadingaimdeTi-. 
denoe,  cannot  rely  nponafe^^l5d}@^^[e 
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.  Bob.  Dig.  p.  184,  g  101;  Simton  v.  Bart,  14 
Johns.  68. 

The  records  should  have  been  put  in  evi- 
dence. To  sust^D  the  estoppel  because  of  a 
former  adjudication,  it  most  appear  that  the 
former  case  was  between  the  same  parties,  and 
that  the  precise  question  was  passed  upon;  and 
the  burden  of  proof  is  upon  the  defendant. 

Pelton  T.  Mat,  11  Vt.  148;  Aiken  v.  Peek, 
28  Vt.  265;  OoTUiaental  L.  Iiu.  Co.  v.  Ourrier, 
68  Vt.  m 

The  elation  that  a  defense  might  have 
been  made  in  a  former  action  must  be  limited 
as  applicable  to  such  matters  only  as  mi^ht 
have  been  used  as  a  defense  in  that  action 
against  an  adverse  claim  therein, — such  matter 
as,  if  considered  in  a  subsequent  action,  would 
involve  an  inquiry  Into  the  merits  of  the  for- 
mer judgment. 

49  N.  T.  Ill;  Jordan  v.  Kon^pp*,  85  N.  Y. 
437;  Bray  v.  Hegeman,  98  N.  Y.  fel;  MeUloney 
T.  Horan,  49  N.  Y.  111-116;  Olemena  v.  Clemens, 
87  N.  Y.  59;  Bruenv.  Hone.  2  Barb.  586-^96; 
BurioeU  v.  Knight.  51  Barb.  367  ;  Cromtpell  v. 
Sae  County,  94  U.  B.  861  (24L.  ed.  195);Waeh- 
ington.  A.  <£  Q.  S.  P.  Co.  v.  BiekUe,  72  U.  8.  5 
Wall.  580  (18  L.  ed.  560);  GHm  t.  Long  Ja- 
iand  R.  Co.  8  Cent.  Rep.  74d.  103  N.  Y.  449; 
26  N.  Y.  613;  6  Gray.  818. 

Meeera.  Hard  &  Cashman  and  Stephen 
E.  Royce*  for  defendant: 

A  receiver  "is  equally  the  representative  of 
all  parties  in  his  capacity  as  an  officer  of  the 
court" 

High,  Receivers,  g  176. 

In  all  chancery  proceedings  when  a  lar^ 
nnmber  of  persons  nave  a  common  interest,  it 
is  common  practice  to  make  only  apsrt  of  them 
parties;  and  when  no  collusion  is  suspected 
this  is  treated  as  sufficient.  Parties,  "in  the 
larger  legal  sense,  are  all  persons  having  a 
right  to  control  the  proceedings,  to  make  de- 
fense, to  advance  and  cross-examine  witnesses, 
and  to  appeal  from  the  decision  If  an  appeal 
lies"  (1  Gieenl.  Ev.  686).  "and,  it  mar  be 
added,  those  who  assumed  such  a  ri^t"  (Bige- 
low.  Estop.  59). 

An  adjudication  is  final  and  conclusive,  not 
only  as  to  the  matter  actually  determined,  but 
as  to  every  other  matter  which  the  parties 
mi^t  have  litigated  and  have  had  decided  as 
incident  to  or  essentially  connected  with  tlie 
subject-matter,  coming  within  the  legitimate 
purview  of  the  original  action,  both  in  respect 
to  matters  of  claim  and  of  defense. 

Freem.  Judg.  §  249  and  note. 

The  discovery  of  new  evidence  not  In  the 
power  of  the  puty  at  the  former  trial  forms  no 
exception  as  to  an  estoppel. 

Id. 

The  former  adjudication  is  conclu8lTe.thotigh 
the  case  was  improperly  managed,  and  ue 
court  misapplied  the  law. 

Freem.  Judg.  §  260. 

The  receiver  was  subject  to  the  orders  of  the 
court  of  chancery,  and  not  only  had  a  right  to 
apply  to  the  court  for  direction  in  all  doubtful 
matters,  but  was  in  duty  bound  to  do  so. 

m^.  Recdvers,  %%  177.  188;  Rev.  Laws, 

The  receiver,  under  the  direction  of  the  court, 
has  distributed  a  lane  amount  pro  rata  among 
the  deporitors;  and  It  is  too  hOe  to  cbaoge  thu 
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rule,  especially  without  evidence  that  the  n- 
maining  assets  are  sufficient  to  pay  the  claim 
of  preferred  depositota.  A  trust  company  cm 
be  dissolved  "by  act  of  law"  in  only  one  mr, 
namely,  by  judgment  of  court  upon  a  mm 
/ocuM  tnrought  in  the  name  of  the  State. 

Green  v.  St.  Albane  T.  Co.  57  Vt.  840. 

The  only  other  ways  by  which  a  chsTtered 
corporation  can  be  dissolved,  are:  (1)  hj  ex- 
piration according  to  the  terms  of  the  cbutcr, 
(2)  tnr  voluntary  surrender  of  the  AandiiN  lo 
the  State,— this  must  be  by  vote  of  the  stock- 
holders, and  the  surrender  must  be  accepted  bj 
the  Legislature; — (3)  by  legislative  ensctmoii 
not  in  violadon  of  the  Constitution. 

Morawetz,  Priv.  Corp,  chap.  11. 

Insolvency  of  a  corporation  does  not  d»dTe 
it,  or  operate  as  a  cause  of  forfeiture  {Bocne, 
Corp.  8  302;  Ang.  &  A.  Corp.  llih  ed.  §  m. 
Morawetz,  Priv.  Corp.  ed.  1882.  g  639;  & 
bum  V.  Boeton  P.  M.  Co.  10  Gray.  243;  Avtoa 
Olasi  Manufactory  v.  Langdon.  24  Hck.  ,  53: 
People  V.  Budeon  Bank.  6  Cow.  217,  219);  ax 
do  proceedings  in  insolvency  or  in  banbuptcr 
(Ang.  &  A.  Corp.  11th  ed.  g  770  and  Mc; 
Coburn  V.  Boston  P.  M.  Co.  ntpra;  ChambtrtU 
V.  Huguenot  Mfg.  Co.  118  Mass.  682, 586);  nor 
does  the  appointment  of  a  receiver  (Ang.  k  A. 
Corp.  g  770;  KineaiA  t.  2>w»fM<J«.  M  K.  T. 
648,  552;  T^forv.  CWtMnMsn  Co.  14  Al- 
len, 368). 

"Mere  nonuser  of  its  franchises  by  a  corpo- 
ration is  not  a  surrender;  nor  are  courts  wir- 
ranted  in  inferring  a  surrender  from  an  sbu- 
donment  of  the  franchise  In  Inlentioo  Mttj." 
A  surrender  must  be  accepted. 

Ang.  &  A.  Corp.  ^  778;  Morawetz,  Priv. 
Corp.  g§  687,  774;  Boone,  Corp.  §  201;  (Jto- 

Stxiiee  Woolen  Co.  v.  Newton,  67  Vl  451: 
■andon  Iron  Co.  v.  Qleaton,  24  Vt.  238. 
Nor  does  an  omission  to  elect  officenvort;  ■ 
forfeiture  of  the  franchise  or  a  diasolntioa  of 
the  corporation. 
Ang.  &  A.  Corp.  g  771;  Boone,  Oorn.  ^300. 
Even  where  it  is  admitted,  or  cosdnsiTdT 
shown,  that  the  contingency  has  bappenoi 
which  the  charter  expressly  provides  dull 
work  a  forfeiture  of  the  fnmchise,  nererthelea 
the  corporation  cannot  be  said  to  be  dissolral. 
or  treated  as  dissolved,  until  judgment  of  for- 
feiture has  been  rendered  in  a  proceedioe 
brought  for  that  punNwe  by  the  State. 

Oanneetieut  AP.B.C0.  v.  Bailey,  34  Vt.  465: 
Brandon  Iron  Co.  v.  Qleaton.  Id.  238;  Vermel 
(fi  G.  R.  Co.  V.  Vermont  Cent.  B.  Co.  84  Vt  2, 55: 
Bngge  v.  Cape  Cod  Ship  Garni  Ctoi  17  Sep.  (8^: 
137  Mass.  71;  Ang.  &  A.  C»wp.  §  777;  Bon- 
wetz,  Priv.  Corp.  g  681. 

A  courted  equity  has  no  power  to  decree  s 
forfeiture  of  the  franchises  m  a  avpontion. 

Ormaby  v.  Vermont  Corner  Mxn.  Co,  47  Tt 
713. 

"A  cause  of  forfeiture  cannot  he  takeo  ad- 
vantage of  or  enforced  s^nst  a  corporstiai 
collaterally  or  incidentally,  or  by  any  otlw 
mode  than  by  a  direct  proceeding  for  tost  pat- 
pose  againstthe  corporation.  •**  AndthegoT- 
emment  creating  the  corporation  can  alone  in- 
stitute such  a  proceeding." 

Ang.  A  A.  Corp.  %  777;  Boonet.  Corp.  §909; 
MoraweU,  Priv.  Conk  %  686;  VL  eues,  m- 
pra. 

OttaquMhee  WoelUit(^^y.,Jlmt»n,  57  TL 
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451.  ia  entirely  concluaire  against  the  petition- 
en;  and  tbe  opiDion  and  briefs  afford  a  very 
fall  liBt  of  anthoritiea,  to  which  may  be  added 
the  ncent  caaei  of — 

AUv-Gen.  y.  Ckieago  A  B,  B.  Co.  lid  111. 
520;  North  v.  SUOe,  6  West  Rep.  586, 107  Ind. 
856;  Jertey  CXtjf  QculigM  Co.  v.  Conmmert 
Q(u(h.4  Cent.  Bep.  880,  40  K.  J.  Eq.  427: 
Smibvrgh  Turnp.  Oo.  t.  Cutler,  9\t.  815. 

Rowell*  JL.  deliTered  the  opinion  of  the 

court: 

Although  the  history  of  this  case  prior  to  the 
bringing  of  this  petition  fully  appears  in  tbe  re- 
port of  It  in  56  Vt.  476,  yet  it  will  be  matter  of 
conrenienoe  to  restate  it  here  as  far  as  neces* 
sarr  to  bring  out  tbe  point  now  decided. 

On  August  17,  188S,  the  inspector  of  finance 
poceeded  in  chancery  against  the  defendant 
cranpany  as  an  insolvent  corporation,  and  ob- 
tained  an  injunction  restraining  it  from  trans- 
■cting  any  further  business  as  a  trust  company, 
and  from  all  custody  of  or  interference  with 
its  books  and  property,  except  to  keep  and  pre- 
serve the  same,  until  further  order.  He  at  the 
same  time  obtained  tbe  appointment  of  a  re- 
ceiver, who  was  ordered  to  take  possession  of 
tbe  property  of  the  company  at  once,  and  to 
sdmmister  it  according  to  law,  subject  to  the 
fattier  order  and  direction  of  ihe  court 

The  charter  of  the  company  provides  that, 
in  case  of  its  "  dissolution  *  *  *  by  act  of  law 
orotherwi8e,"thedebtsduefromit,  "incurred 
b;  deposits  in  favor  of  minors,  insane  persons, 
at  married  women, — such  deposits  having  been 
made  for  married  women  in  uietr  own  right, — 
ahall  have  a  preference,  and  be  satisfied  before 
any  other  debts  due  from  said  corporation  are 
paid." 

Tbe  receiver  took  possession  of  the  property, 
and  hrann  to  administer  it,  and  on  November 
10, 18^,  for  the  purpose  of  obtaining  the  di- 
rection of  the  court  in  respect  of  such  admin- 
istratioa,  be  [«&Ferred  his  petition  in  the  case, 
aetthig  forth  that  on  October  4,  1888,  the  court 
oidered  that  all  creditors  of  the  company  should 
present  and  prove  their  claims  by  December 
1,  1888;  that,  pursuant  to  said  oraer,  a  large 
Domber  of  creditors  had  proved  their  claims, 
and  that  he  bad  reason  to  believe  that  the  rest 
of  them  would  prove  theirs  within  tbe  time 
limited;  and  further  setting  forth  the  provision 
of  \he  charter  above  recit^,  and  that  a  cnnsid- 
eraWe  number  of  persons  had  proved  claims 
for  d^bts  doe  for  deposits  in  favor  of  minors, 
inasne  persons,  and  married  women  in  their 
own  right,  and  insisted  that  said  claims  should 
be  preuned  and  be  satisfied  before  any  other 
densdue  from  the  company  were  paid;  that  he 
had  realized  a  considerable  amount  of  money 
from  the  assets  of  the  company,  and  expected 
to  nilize  more  therefrom  from  time  to  time; 
and  that  it  was  for  the  interest  of  the  creditors 
of  tbe  company  that  the  funds  realized,  and  to 
be  reaUzed,  should  be  paid  and  distributed  to 
and  among  them  according  to  their  legal  rights, 
at  soon  as  might  be;  th^  the  creditors  who 
claimed  no  preference  in^ed  upon  an  equal 
sod  a  ratable  payment  and  distribution  of  the 
fun&  to  and  among  all  the  creditors;  and  pray- 
ing for  an  order  directing  him  in  tbe  premises, 
ana  prescribing  in  what  order,  propwtion,  and 
nuDDer,  payment  and  distribution  should  be 
1  Yt. 


made  with  reference  to  the  demands  for  which 
preference  was  claimed,  and  with  reference  to 
the  other  debts  of  the  company. 

Notice  of  hearing  on  this  petition  on  Decem- 
her  4,  1888,  was  eiven  to  all  persons  Interested, 
by  publication  of  tbe  petition  and  an  order  of 
notice  three  weeks  successively  in  the  St.  Al- 
bans Messenger  &  Advertiser,  and  by  acceptance 
of  service  by  the  chairman  of  the  dep(»itor8' 
committee;  and  at  the  hearing  the  receiver  and 
counsel  appeared  and  represented  the  general 
creditors,  and  counsel  appeared  and  represent- 
ed parties  who  claimed  a  preference,  and  a  fuU 
bearing  was  had.  Whereupon  It  was  ordered 
and  decreed  that  all  tbe  depositors  who  had 
proved  or  should  prove  their  claims  aa  such 
stood,  and  should  stand,  "  on  terms  of  perfect 
equality  of  right  to  share  in  the  division  and 
distribution  of  tbe  funds  or  assets  of  said  com- 
pany; and  that  no  depositor  or  class  of  depos- 
itors Is  entitled  to  any  preference  over  others;" 
and  the  receiver  was  ordered  to  pay  out  and 
distribute  the  funds  and  assets  accordingly. 
From  this  decree  some  of  those  claiming  a  pref- 
erence appealed  to  this  court,  where  the  decree 
was  affirmed  and  tbe  cause  remanded.  Sub- 
sequently, and  in  December,  1884,  Mr.  Kent 
and  his  wife— who  was  a  depositor  in  the  com- 
pany in  her  own  right,  and  had  proved  her 
claim  pursuant  to  order— preferred  this  peti- 
tion in  the  case  on  behalf  of  themselves  and  all 
others  in  like  Interest  who  might  choose  to 
come  in  and  share  the  expense,  for  the  purpose 
of  obtaining  a  preference,  under  the  charter. 
And  divers  other  persons  of  like  Interest  bave- 
ccone  In,  some  of  whom  appealed  from  the  for- 
mer decree,  and  so  were  unquestionably  par- 
ties to  that  adjudication. 

The  ground  for  claiming  a  preference  before 
was  and  now  is,  not  that  the  corporation  has^ 
been  dissolved  by  a  judicial  forfeiture  of  its- 
charter,  but  that  Its  state  of  suspended  anima- 
tion is  death  within  the  meaning  of  the  charter,, 
suiflcient  lor  the  right  of  preference  to  attach. 

The  present  petition  is  defended  on  two 
grounds;  namely,  that  the  former  decree  is  con- 
clusive, and  that  there  is  no  dissolution  within 
the  meaning  of  the  charter  shown. 

Astotbeflrst ground  of  defense:  It  is  claimed 
that  tbe  former  adjudication  cannot  be  availed 
of  here,  though  set  up  in  the  answer,  because- 
the  record  of  It  bas  not  been  pat  in  evidence. 
But  this  was  not  necessary.  That  decree  was 
made  in  this  present  case,  the  wbole  record  of 
which  was  before  the  court  of  chancery,  and 
this  ai^ieal  has  brought  it  all  before  this  court 
(Rev.  Laws,  g  778);  and  tbe  court  can  properly 
look  into  it,  to  see  what  bas  been  done  in  the- 
case,  without  requiring  proof  in  tbe  ordinary 
way.  Amuirono  v.  CoGjn,  47  Vt.  859.  And, 
bendes,  the  petition  exptessly  makes  all  prior 
proceedings  In  the  cause  a  part  of  itself,  bat 
omits  to  set  them  out,  to  avoid  prolixity. 

It  appears  that  some  of  the  parties  ttiat  have 
here  Intervened  were  real  parties  to  the  pro- 
ceedings that  resulted  in '  the  former  decree  and 
so  are  bound  by  it  to  some  extent  certainly; 
but  it  is  said  that  these  petitioners,  and  the  rest 
that  have  intervened,  are  not  hound  by  it  at  all, 
as  nooeof  them  were  real  parties  to  It;  and  that 
it  does  not  appear  that  they  bad  notice  of  the 
pendency  of  the  proceedings,  so  tlwy  (»u]d  ai 
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The  depoffltora  bear  to  the  compenj  the  re- 
lation of  creditors  rather  than  of  eatuu  gite 
trust.  Pope  V.  Burlington  Sav.  Bank,  56  Vt. 
284.  And  although  under  our  statute  tbe  re- 
ceiver probably  stands  as  a  representative  of  all 
the  creditors  (Hijfh,  Receivers,  §  814;  Talnu^e 
V.  Pell,  1  N.  Y.  3i38,  847),  jet,  as  here  are  con- 
flicting interests  between  different  classes  of 
creditors,  and  as  a  right  of  appeal  is  given  to 
.  all  persons  in  interest,  as  in  other  cases  (Rev. 
Laws,  ^  8556),  there  might  be  some  inconeraitv 
in  saying  that  tbe  receiver  was  in  court  for  all 
in  a  way  to  bind  all;  and  more  especially  so,  as 
the  decretal  order  shows  that  the  receiver  and 
Mesna.  Koble  Sa  Smith  appeared  and  repre- 
sented tbe  general  creditors,  ai^d  that  Kr.  E^n 
and  Mr,  Tenney  appeared  and  represented  par- 
ties claiming  to  be  preferred  creditors, — from 
which  it  would  seem  that  the  receiver,  in  point 
of  fact,  represented  the  general  creditors,  rather 
than  those  claiming  a  preference. 

But  the  depositors  are  very  numerous,  there 
being  more  than  of  them,  and  more  than 
1,100  claim  a  preference.  Many  of  them  are 
undoubtedly  dead,  some  having,  and  some  not 
having,  personal  representatives;  and  many 
may  have  removed  from  the  State  or  originally 
lived  out  of  it,  bo  that  it  would  have  been  en- 
tirely impracticable,  if  not  imposEible,  to  give 
personid  notice  to  all;  and  the  notice  that  was 
ffiven  was  the  only  one  that  could  well  have 
been  given.  Under  this  notice  there  was  an 
appearance  before  the  chancellor  on  behalf  of 
divers  persons  standing  in  the  same  interest  as 
Uiese  petitioners  and  those  who  have  intervened, 
and  a  full  bearing  was  had,  and  an  appeal  was 
taken  on  behalf  of  eight  married  women  and 
four  minors,  some  of  whom,  as  we  have  seen, 
intervene  here;  and  the  case  was  argued  for 
tbem  In  this  court  \ij  the  same  counsel  who 
now  argue  il  for  the  i>etItioDers;  and  it  can  be 
justfy  said  that  the  rights  of  the  whole  class 
claiming  a  preference  were  then  fairly  repre- 
sented and  fully  and  honestly  maintained  and 
tried.  Therefore,  on  well-recognized  principles, 
that  decree  ought  to  be  held  binding  upon  tbe 
whole  class. 

Although  the  general  rule  in  equity  is  that 
all  persons  having  an  interest  in  the  subject- 
matter  in  litigation  ^ould  be  before  tbe  court, 
to  the  end  tbat  complete  justice  may  be  done 
and  future  litigation  prevented,  yet  there  is  of 
necessity  an  exception  to  this  rule  when  a  fail- 
ure of  justice  would  ensue  from  its  enforce- 
ment It  is  said  that  the  want  of  parties  does 
not  aiSeet  tbe  jurisdiction,  but  addresses  Itself 
to  the  policy  of  tbe  court;  that  the  rule  was 
made  by  the  court  for  the  promotion  of  justice, 
and  may  be  modified  by  it  for  the  same  pur- 
pose, and  is  always  more  or  less  a  matter  of 
discretion,  depending  on  convenience.  SUtnaon 
V.  Lcwit,  86  Vt.  91.  Oases  in  which  the  par- 
ties in  interest  are  so  num^us  as  to  make  it 
Impracticable  or  greatly  inconvenieut  and  ez- 
pendve  to  bring  them  all  before  tbe  cotirt  form 
an  exception  to  the  rule.  And  this  exception 
applies  to  defendants  as  well  as  to  plaintiffs. 
Take  the  case  of  a  voluntary  association  of 
many  persona.  It  is  sufficient,  in  a  suit  against 
them,  that  such  a  number  be  made  defendants 
as  will  fairiT  reinesent  the  Interests  of  all  stand- 
ing in  like  chanicter  and  responsibility.  Story, 
Eq.  n.  §  116. 
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Id  London  v.  Riehmoad,  2  Vem.  430,  wbiiA 
was  a  bill  against  the  assignee  of  a  lease  forOe 
payment  of  rent  and  the  performance  of  cove- 
nants, it  was  held  that,  by  dividing  his  intaesi 
into  a  great  many  shares,  the  assignee  liad  made 
it  impracticable  to  liave  all  tbe  sbarerB  befbn 
the  court. 

In  Chancey  v.  May,  Finch,  Free.  Ch.  598,  one 
reason  given  for  overruling  tbe  demurrer  (or 
want  of  parties  was  "  tbat  it  would  be  imfoac- 
ticable  to  make  all  tbe  proprietors  parties;  and 
there  would  be  constant  abatements  by  death 
and  otherwise,  and  no  coming  at  justice,  if  all 
were  to  be  nuule  parties." 

In  Hogd  V.  Loaring,  6  Yes.  Jr.  779,  Lifi 
Etdon  said  he  had  seen  in  the  numoacript  notes 
"strong  passages,  as  falling  from  Lord  Htrd- 
wicke,  that,  when  a  great  many  individuals  are 
interested,  there  are  more  cases  than  those 
— which  are  familiar — of  creditors  and  tegateei, 
in  which  the  court  will  let  a  few  represent  tbe 
whole."  He  said  there  was  a  very  familiar 
case  in  which  the  court  allowed  a  very  few  to 
represent  tbe  whole  world. 

In  Adair  v.  New  River  Co.  UVes.  Jr.  4S$, 
be  shows  how  one  having  a  general  ririit  at 
law  to  demand  service  to  his  mill  from  toe  in- 
habitants of  a  large  district  sues  in  equity. 
"  His  demand  is  upon  evenr  individual  not  to 

grind  com  for  thdr  own  suMstoice  except  at 
Is  mill.  To  bring  actions  against  every  per- 
son for  subtracting  tiiat  service  Is  regaioed  as 
perfectly  impracticable.  Therefore  a  1^  ia 
filed  to  establish  the  right,  and  it  is  not  neces- 
sary to  bring  in  all  the  individuals;  not  because 
it  is  inexpedient,  but  because  it  Is  ImpM-actica- 
ble.  The  court  therefore  rec^uires  so  manv  tbst 
it  can  be  jusUy  said  they  will  fairlv  ana  hon- 
estly try  the  legal  rig^t  between  ttaemsdves, 
all  other  inhabitants,  and  the  plaintiff;  and 
when  the  legal  right  is  thus  established,  the 
remedy  in  equity  is  very  simple,— merely  i 
bill  stating  that  the  right  has  been  estab- 
lished in  such  a  proceeding;  and  upon  tbst 
ground  a  court  of  equltv  wlUgive  tbe  plaiotifl 
relief  against  the  defenoants  in  the  second  salt, 
represented  Only  by  thoseintbeflntsait,"  See 
also  Mmai  v.  Malt^,  8  Swanat  377. 

So  the  creditors  of  an  Insolvent  debtor,  who 
execute  the  assignment,  being  numerous  and 
some  of  them  out  of  tbe  Commonwealth, 
need  not  be  made  parties  to  a  bill  that  con- 
cerns tiie  assets.  SCnenaon  v.  AiuHn,  S  Hct 
474. 

In  a  suit  by  the  receiver  of  a  trust  and  banking 
company  to  foreclose  a  mortgage,  tbe  court 
said  it  would  be  oppressive  to  require  all  Ae 
creditors  and  stockholders  to  be  nude  pailieL 
Mann  v.  Brttee,  0  N.  J.  E9.  418. 

The  general  rule  in  equity  is,  tbat  a  nomiiisl 
trustee  cannot  bring  a  suit  in  his  own  nane 
alone,  but  must  tbe  beneficiaries;  stfll,  it 
is  said  that  tbe  court  will  in  its  discretion  dis- 
pense with  the  rule  in  cases  of  great  inconven- 
ience or  of  unnecessary  expense.  TTtl^wt  v. 
Morrii  G.  AB.Go.A  N.  J.  Eq.  877. 

Thus,  in  Van  Veehten  v.  Terry,  3  Johns.  Ch. 
197,  which  was  a  bill  for  the  sale  of  premisea 
mortgaged  to  the  plaintiff  by  the  defendaoB; 
who  were  trustees  for  360  copartners,  the  court 
said  It  would  be  intolerably  wtumsiife  and  bv- 
denaome  to  compel  the  plaintiff  to  bring  ia  d 
the  beneficiaries,  and  the  d^ajandexpenaelii- 
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ddeat  to  Bucb  a  requirement  a  reflection  upon 
tbe  justice  of  tbe  court. 

Stimttm  T.  Lewig,  36  Vt.  91,  was  a  bill  to  dis- 
solve ft  partaersbip  consisting  of  a  great  many 
mmbera,  and  to  dose  up  its  affairs  and  compel 
coatribation;  and  it  was  held  that  all  need 
not  be  made  puties,  though  It  was  not  said  that 
ateentees  would  be  bound. 

Here  we  have  a  current  of  authority  adopting, 
more  or  less,  a  Keucral  principle  of  exception 
b;  which  tbe  rule  in  equity,  that  all  persons  in- 
terested in  the  subject-matter  of  the  litigation 
must  be  made  porttea,  yields  when  justice  re- 
qoiteB  it,  Id  the  Instance  of  either  pulntifEs  or 
wfeodants.  A  rigid  enforcement  of  the  rule 
would  lead  to  perpetual  embarrassment,  and  in 
tntny  cases  to  an  absolute  denial  of  Justice; 
and  we  think  this  case,  in  respect  of  the  binding 
(joality  of  this  decree,  comes  necessarily  within 
tn;  exception. 

But  to  what  extent  is  the  decree  bindingf 
Ceitaioly  not  to  tbe  extent  of  precluding  all  Jm- 
ture  inquiry  into  the  matter,  rased  upon  tilings 
thst  have  transpired  since  the  institution  of 
tbe  former  proceedings;  for  the  doctrine  of  es- 
toppel by  judgment  has  no  application  to  a  case 
tbst  is  ambulatory  in  its  nature,  and  has  ceased 
to  be  the  same  by  progression.  People  v.  Mer- 
«t'a,3Hill,  899. 

Thus,  a  judgment  for  tbe  defendant  In  an  ac- 
tion of  trespass  quare  etavtum  is  not  concliisive 
i^D  tbe  right  of  possession  at  a  subsequent 
time,  because  intervening  events  may  have  re- 
stored the  plaintiff  to  poraession,  or  terminated 
the  possession  or  the  right  that  the  defendant 
had  at  the  former  trial.  J^yer  t.  Carew,  18 
Allen,  83.  And  intervening  events  affecting 
tbe  inue  may  be  shown,  to  prevent  a  former 
Judgment  from  hehig  conclusiTe,  even  when  tbe 
title  has  been  tried  in  a  writ  of  entry.  PerkinM 
J.Parker,  10 Allen,  2S. 

The  case  turned  before  on  the  ground  that  no 
diKiohition  was  shown;  and  tbe  only  proper  in- 

Zity  m  tiiis  point  now  is  whether  one  u  now 
iwn.  woduced  by  that  which  did  not  then 
exiit,but  baa  since  transpired;  and  here  we  must 
be  confined  to  tbe  time  between  tbe  institution 
of  the  two  proceedings,  which  is  a  Httie  more 
than  a  year. 

This  petition  alleges  that,  before  and  at  tbe 
time  of  the  appointment  of  the  receiver,  the 
compMy  was  not  merely  temporarily  embar- 
Raied  and  unable  to  meet  its  liabilities  as  they 
natnred,  but  was  hopelessly  insolvent  in  fact; 
^  rinee  the  appointmeot  of  tbe  receiver,  no 
meedngs  of  the  stockbolders  or  of  the  directors 
bare  been  held  ;  that  tbe  directors  have  neglect- 
ed to  repair  the  capital  stock  by  assessments, 
« leqoired  by  tbe  charter;  that  tbe  president 
bu  absconded  and  is  insolvent;  that  neither  the 
ofBcen  nor  the  stockholders  expect  ever  to  ro- 
nme  the  business  of  the  company;  that  the 
foods  and  assets  of  the  company  are  all  gone, 
and  its  insolvency  so  hopeless  uiat  tbe  depos- 
itors most  suffer  loss  by  reason  thereof;  and 
that  lesal  remedies  aKaiast  it  are  unavailing; 
that  it  has  become  and  lb  amere  nominal,  inert 
^j,  incapable,  from  its  insolvency  and  lack  of 
funds,  of  hereafter  carrying  its  franchise  into 
effect;  titatoB  theappointmentof  tbe  receiver  it 
ceased  to  own  any  teal  or  personal  estate,  and 
1m>  acquired  none  i^nce,  and  doea  not  expect  to 
vquiie  any;  that  dnce  his  appointment,  it  has 
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done  no  one  act  manifesting  an  intention  to  re- 
sume the  exercise  of  any  of  its  corporate  func- 
tions; and  that  tbe  design  and  being  of  the  cor- 
poration has  been  fully  and  finally  determined. 

It  will  be  noticed  that  some  of  these  things 
are  alleged  to  have  existed  before  and  at  the 
time  of  the  appointment  of  the  receiver;  some, 
from  that  time;  and  some,  to  now  exist, — with- 
out saying  when  they  transpired,  much  less 
tiiat  tbey  transpired  since  the  iostitutiou  of  the 
former  proceedings,  unless  as  matter  of  infer- 
ence and  by  way  of  continuation  from  an  ear- 
Uerperfod. 

Nor  does  esseu^l  time  appear  from  the  re- 
port Host  of  the  things  alleged  are  found  to 
exist  at  the  present  time*;  but  it  does  not  ap- 
pear when  they  transpired,  except  as  to  tbe  de- 
predation of  assets  from  former  estimates,  whidi 
IS  found  to  have  been  gradual  and  large  during 
tbe  last  two  years.  But,  foraugbt  that  ap- 
pears, these  tmngs  may  all  have  antedated  the 
former  proceedmm  to  some  extent,  though 
probably  intensified  since  by  the  mutations  of 
time. 

It  is  claimed  that  this  changed  condition  In 
the  value  of  assets  is.  of  itself  alone,  sufficient 
to  entitle  the  petitioners  to  be  beard  here  on  the 
merits.  But  mere  insolvency,  however  hope- 
less, has  never  been  held  sufQcient  evidence  of 
a  surrender  of  corporate  rights,— and  this  is  the 
theory  on  which  uie  cases  go;  and,  besides,  it 
does  not  appear  that  the  company  was  not  be- 
fore insolvent  in  fact.  That  the  assets  have 
since  depreciated  from  former  estimates  does 
not  show  it.  In  the  former  proceedings  the 
real  financial  condition  of  tbe  company  old  not 
appear;  (but,  as  we  have  seen,  this  petition  al- 
leges that  it  was  hopelessly  insolvent  before 
tbeo;  and  this  is  probably  true.  It  is  not  suf- 
ficient to  show  a  present  state  of  things  ade- 
quate to  relief,— allowing  that  such  a  state  is 
shown,  which  we  do  not  undertake  to  say, — 
without  avoiding  the  force  of  tbe  former  de- 
cree by  showing  that  those  things  have  since 
transpired;  otherwise  we  might  override  that 
decree,  and  grant  relief  for  that  which  existed 
before,  but  was  not  made  to  appear, — which 
would  be  in  effect  a  rehearing. 

This  makes  it  unnecessary  to  consider  the 
other  question  involved,  as  to  which  we  ezpreea 
no  opinion. 
Decree  qfflrmed,  and  eauae  remonded. 


*Tbe  master  found  "that  the  present  financial 
condition  of  thetrust  companj'  is  that  of  bopeleee  in- 
BOlvency;"  that  its  embarrassment  "Is  not  tempo- 
rary  but  permanent;"  that  none  of  the  stook- 
holaers  or  officers  "  Intend  to  repair  tbe  impair- 
ment of  the  capital  stock  or  to  resume  tbe  business 
of  tbe  company;"  that  the  'Hrust  company  has  not 
attempted  to  perform  any  of  the  functions  of  a  cor- 
poration since  the  appointment  of  areoefver ;"  that 
the  company  "baa  become  inert,  and  has  at  present 


is  "  Incapable  of  performiDfr  its  functions." 

"  It  appeared  that  during  the  last  two  years,  and 
since  tne  appointment  of  a  receiver,  the  value  of 
the  assets  has  steadily  depreciated  below  the  esti- 
mates of  that  time.  In  November.  1883,  the  per- 
sonal property  alone,  connected  with  the  Norwood 
Lumber  Co.  property,  was  valued  at  $128,338.78,  and 
the  real  estateat  $206,601.00,— much  greater  than  its 
present  estimated  value;  *  *  *  that  the  receiver's 

J iresent  estimate  of  the  vatue  of  what  remains  of 
he  Norwoctd  Lumber  Go.  property  ithe  personal 


Eroperty  having  been  sold,  except  £20,000  worth)  Is 
at  |1»,000 ;  in  order  to  get  tbe  title  to  the  prop- 
erty the  reoeiver  bad  to  surroider  VflMOO  ot  nsi 
paper."  [Bd.]  Dig  l  zed  by  GOQSlC 
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Ralph  E.  WELLEB 

V. 

City  of  BURLINGTON. 

The  plaintiff  while  traveling  on  a  street 
in  the  defendant  citr,  was  itHured  by  & 
collision  with  a  alea  on  which  were  sev- 
eral persons  uagmguA  In  eorttng. 

The  city*8  charter  conferred  upon  it  au- 
tboritv  orer  its  streets,  and  compelled 
it  to  keep  them  in  sufficient  repair. 
Coasting  was  prohibited  by  an  ordi- 
nance; but  it  was  found  that  its  practice 
where  and  at  the  time  the  accident  oc- 
curred had  been  permitted  to  become  a 
dangerous  public  nuisance,  known  to 
the  mayor  and  the  other  oiBcers,  or 
which  might  have  been  so  known  by 
the  exercise  of  reasonable  diligence;  that 
it  was  also  known  to  the  greater  part  of 
the  citizens  and  taxpayers,  and  ap- 

S roved  of  by  them;  that  a  majority  of 
le  board  of  aldermen  expressly  ap- 
proved, though  not  by  oflBelal  action,  of 
using  the  BtFeet  for  coasting,  and  that 
the  minority  didnotobject.  Held,  that 
the  citj-  was  not  liable,  on  the  ground 
that,  there  being  no  express  statutory 
liability,  there  was  not  an  implied  one, 
arising  from  the  acceptance  of  the  char- 
ter, for  injuries  resulting  from  defective 
streets. 

(Cblttendeo  Filed  February  7, 18SS.) 

TRESPASS  on  the  case.  Flea,  general  issue. 
Trial  by  court  September  Term,  1886, 
Taft,  </.,  presiding.    Judgment  for  the  plain- 
tffl.  Beteraed. 
The  case  appears  la  the  opioioo. 
Metan.  W.  li.  Bnrnap,  B.  Ballardt  and 
Robert  Roberta,  for  defendant: 

There  is  no  other  contract  or  obligation,  be- 
tween the  State  and  municipal  corporation  ac- 
cepting a  charter,  than  such  as  the  charter  im- 
poses. 

Dill.  Mun.  Corp.  %%  965.  980,  1000,  1018. 
Bee  WeUhy.  Rutland,  M  Vt.  238;  HiU  v.  Boetan, 
m  Mass.  844;  Detroit  v.  Blaekebv,  21  Mich.  84; 
Wettern  Cotl^v.  Clevdand,  12  Ohio  Bt.  875. 

Corporate  officers,  though  deriving  their  ap- 
pointment from  the  corporation, — as  n  con- 
venient method  of  exercising  a  function  of 
government, — are  the  officers  and  servants  of 
toe  public  at  large,  and  not  of  the  municipajity. 
There  is  therefore  no  corporate  liability  grow- 
ing out  of  either  nonfeasance  or  malfeasance 
on  their  part. 

Dill.  Mun.  Corp.  974,  976. 

Granting,  then,  that  this  coasting  was  a  nui- 
sance, its  BupprsBsion  was  a  police  duty,  and 
not  one  in  wtUch  the  corporation,  as  such,  had 
either  any  peculiar  ioterest,  or  from  .which 
it  could  denve  any  cmporate  bmefit. 

FiiuUmar  v.  Aurora,  2  Am.  &  Eng.  Corp. 
Oa&  SaOimvttM  V.  Milwaukee,  49  Wis.  254. 

New  Jersey  holds  that,  without  a  statute 
creating  it,  there  Is  no  liamlity  even  for  acts  of 
positive  malfeasance  om  tiie  part  of  a  municipal 
corporation. 

Prajf  V  Jeraey  City,  82  N.  J.  L.  894. 

Bee  also  ^vde  V.  Jamaiea,  d7  Vt.  448;  and 
Baxter  v.  WinooM  Twnp.  Cbt  8S  Yt.  114; 
State  V.  BurUngton,  86  Vl  SSL 


Suppose  the  city  had  passed  no  ordinance  m 
this  subject,  il  would  not  have  heeo  liable  upoa 
the  authority  of  Hutchineon  v.  Concord,  41  Vt 
271 .    See  also  ffay  v.  Maneheater,  46  N.  H. ». 

The  following  cases  were  also  dted  tot  the 
defendant: 

Levff  V.  Mayor,  1  Sondf.  466;  BtUley  t.  llajf- 
orofN.  Y.  8  Hilt,  581;  LoriUard^.  M<mree.\\ 
N.  Y.  892;  MitcheU  v.  Boddand,  68  Me.  lit); 
Buttriek  v.  LouseU,  1  Allen,  173;  Clark  r. 
WaUfiam,  128  Mass.  567;  FiOierT.  Botten,  IN 
Mass.  87t 

Mesart.  E.  R.  Hard  and     E.  Cwluwa. 

forplaintiff: 

The  distinction  between  cities  eziatiDg  lij 
special  charter,  and  ordinarv  towns,  in  reneet 

to  their  obligations  and  liahilities,  is  recognized 
by  all  the  authorities;  the  former  being  bdd  to 
a  much  more  extended  liability  than  the  latter. 

1  DiU.  Mun.  Corp.  §g  22,  23,  26;  2  DflL 
Mun.  Corp.  §  961:  2  Add.  Torts,  1296,  llOO; 
Cooley,  Const.  LIm.  808,  804. 

ThU  distinction  renders  the  case  of  Aleltii- 
eon  v.  Omeord,  41  Vt.  271,  and  other  nmikr 
cases  in  which  towns  have  been  held  not  Hat^e. 
of  no  force  as  authorities  in  favor  of  tbe  d^ 
fendant  in  the  present  case. 

The  right  of  the  plaintiff  to  recover  upoe 
the  facts  stated  in  thls^  record  is  distinctlr  nt- 
ogalzed  and  affirmed  in  the  foUowmg  osec 
mtltimore  v.  Marriott,  9  Hd.  160;  Jigbr  t. 
Vumbertand.  64  Md.  70;  LiUte  v.  Madiuw,  4S 
Wis.  643.  See  Stanley  v.  Datenport,  54  lawt, 
468;  19  Am.  L.  Reg.  11. 

Without  anv  express  legislaUon  to  that  effect, 
cities  are  held  liable  for  injuries  to  trafricn 
caused  by  defective  hl^ways  within  their  ins- 
its;  this  liability  being  based,  in  the  deddooi.  i 
upon  an  implied  duty  resulting  from  power  I 
and  authority  of  cities  over  the  hi^mn: 
while  on  the  other  hand  it  is  held  with  eqal  | 
unanimity  that  quaei  corporations  are  not  » 
liable  wiUiout  express  legislation.  I 

2  Dill.  Mun.  Corp.  gS  998,  999,  1017.  WIS: ' 
Whart.  Neg.  §8  956,  959:  2  Add.  Torts,  1306; 
Cooley,  Const.  Lim.  305;  Cooley  Torts,  «56.  j 

In   Gordon  v.  BieAmond,  Va.  Ct  Afp. 
June,  1887,  8.  E.  Rep.  727,  tbe  plaintiff  k  j 
error,  in  passing  along  a  street  in  Ridtnxad,  I 
fell  and  was  injured  by  reason  of  the  want  of  i 
repair  of  a  sidewalk.   The  court  said:  "I' 
the  duty  of  a  municipal  corporation,  whidi  t 
its  ctuuter  has  the  power,  tn  keep  its  street!  i 
sidewalks  in  safe  condition." 

See  BuehtfiUe  v.  Adamt,  6  West.  (S 
107  Ind.  476;  funs  v.  TVotf,  6  Cent  ' 
104  N.  T.  844;  Barnet  v.  Dittrictt^  CWtnaN 
91  n.  S.  540  (28  L.  ed.  440);  Weiohtmn 
Washington,  66  IT.  8.  1  Black,  89  a?  L.  «!■ « 
Nebraska  City  v.  CampbOi,  67  U.  8.  2  Bhd 
590  (17  L.  ed.  241):  Mavor  of  2f.  T.  v.  Sli^ 
71  U.  8.  4  WalL  189  (18  L.  ed.  416)-  See  8ei 
V.  Deering.  4  New  Eng.  Rep.  6B0;  Oroee  v.  t 
Wayne,  45  Ind.  4S6. 

Rowell.  J„  deHvered  the  opinion  of  iH 

court. 

This  is  an  action  on  tbe  case  to  recow  ft 
injuries  receired  by  the  plaintiff  while  tran 
ing  on  M^n  Street,  In  tbe  defendant  dtf,  b 
b«ng  run  into  by  a  sled  on  wh^aomepetsMi 
were  coasting  down  the  street,  r 
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OFerits  streets,  and  makes  U  its  duty  to  keep 
them  ia  satiable  and  snffldent  repair,  but  im- 
poses DO  greater  duty  Id  this  bebalf  than  isim- 
poeed  upon  towns  in  respect  of  tbeir  higbways. 
It  also  provides  for  the  raising  of  money  for 
the  performance  of  this  duty,  and  empowers 
the  city  to  prevent  the  practice,  in  its  streets,  of 
say  amusements  that  have  a  tendency  to  injure 
or  annoy  persons  passing  thereon,  or  to  endan- 
ger the  security  oi  property. 

At  the  time  in  question  there  was  an  ordi- 
nance in  force  forbidding,  under  penalty, 
coasting  on  any  of  the  streets  and  highways  of 
the  city,  except  such  as  the  mayor  -and  the 
board  of  aldermen  should  designate  for  that 
poniQse;  and  Main  Street  had  not  been  thus 
w^nated,  so  that  coasting;  thereon  was  unlaw- 
fcH;  and  constables  and  all  poBix  olBceis  were 
especially  directed  by  the  ordinance  to  see  that 
Hb  provisions  were  enforced. 

The  chiuler  makes  the  mayor  the  chief  ex- 
ecutive officer  of  the  city,  and  charges  him 
with  the  duty  of  using  bis  best  efforts  to  see 
that  the  laws  and  the  dty  ordinances  are  en- 
forced, and  that  the  duties  of  all  subordinate 
officenare  faithfully  performed. 

On  the  evening  the  plaintiff  was  injured, 
■everal  persons  other  than  those  whose  sled  in- 
jured him  were  coasting  down  Main  Street; 
and  the  street  had  been  similarly  used  by  many 
persons,  mostly  residents  of  the  dty,  for  three 
or  more  evenings  within  the  lost  ten  dwi;  and 
the  inactioe  or  coasting  on  the  street  had  be- 
come and  was  a  dangerous  public  Duisaoce. 
The  use  of  the  street  for  coasting  was  all  the 
wbQe  known  to  the  mayor  and  the  other  offi- 
cers of  the  <Aty,  or  would  have  been  known  to 
them  by  the  exercise  of  reasonable  diligence  on 
their  part,  and  was  also  known  to  the  greater 
part  of  the  substantial  citizens  and  taxpayers 
of  the  city,  and  approved  of  by  them.  It  was 
also  expressly  approved  of  by  a  majority  of  the 
board  of  akiermeD,though  not  by  offldal  action, 
aod  the  minority  of  the  board  did  not  object  to 
it. 

A  few  days  before  the  accident,  the  mayor 
publicly  designated  certain  streets  for  coastinir 
ind  sliding,  and  gave  notice  that  coasting  and 
didinf  an  all  other  atreela  of  the  dty  were  for- 
Udden  by  ordfnanoe:  but  this  was  only  the 
official  action  taken  for  its  enforcement,  and  it 
ia  found  that  the  dty  was  negligent  in  this  be- 
half; aod  the  plaintuF  claims  that,  as  the  city  is 
a  monidpol  corporation  proper,  as  distinguish- 
ed from  a  guan  or  other  public  corporatton,  it 
ia  liable  for  injury  resulting  from  sudi  negli- 
gence. 

It  fa  said  that  this  case  is  distinguishable 
fnm  all  others  on  this  subject,  in  that  hen  a 
nujority  of  the  citizens  and  taxpayers  approved 
of  Uie  practice  of  coasting.  But 'this  makes  no 
legal  duference;  for  a  city  cannot  be  affected  in 
apch  matters  by  the  inaEvidual  action  of  its 
dtizeus.  any  more  than  a  town  can  be  by  such 
actkms  of  its  dozens,  and  it  has  always  been 
hdd  that  a  town  cannot  be  thus  affected. 

It  is  true  that  there  Is  a  difference  between 
citlea,  which  are  voluntary  corporations  exist- 
ing 1^  special  charters,  and  towns,  which  are 
mvolnntary  incorporations,  with  privileges  and 
duties  more  limited  and  restricted  than  tboee  of 
cities;  but  doea  that  difference  go  to  the  extent 
1  Vt. 
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daimed  hnef-- for  It  Is  certain  that  a  town 
would  not  be  liable  in  a  case  like  this. 

The  fundamental  propodtlon  of  the  plaintiff 
is  that,  inasmuch  as  the  law  confers  upon  the 
city  power  and  authority  over  its  streets,  it 
therefore,  by  implication,  imposes  upon  it  a 
duty  to  prevent  the  nuisance  of  ousting  diere- 
on;  and  that  for  an  injury  resulting  from  a  neg- 
ligent omisdon  of  such  duty  an  action  lies, — 
in  other  words,  that  the  duty  creates  the  lia- 
bility; and  the  argument  is  that  the  grant  to 
dties  of  corporate  franchise  is  usually  made 
only  at  the  request  of  the  citizens  to  be  incor- 
porated, and  is  supposed  to  be  a  valuable  priv- 
ilege, and  a  coDSideration  for  the  duties  im- 
posied;  that  larger  powers  of  sdf-govemment 
are  given  to  ibem  than  to  towns  and  oountfes: 
larger  privileges  in  the  acquisitfam  and  control 
of  corporate  property;  special  authority  to  use 
their  streets  for  peculiar  convenience  of  thdr 
dtizens  in  various  ways  not  otherwise  permis- 
sible; that  a  grant  from  the  State  of  a  portion 
of  its  sovereign  powei*,  and  an  acceptance 
thereof  for  these  beoefldal  purposes,  raised  an 
implied  promise  on  the  part  of  the  corporation 
to  perform  its  corporate  duties,  not  for  the 
benefit  of  the  State  only,  but  for  the  benefit  of 
every  individual  interested  in  their  perform- 
ance as  well;  aod  that,  having  accepted  a  val- 
uable franchise  on  condition  of  performing 
certain  public  duties,  they  stand  like  private 
corporations  aggregate,  and  are  hdd  to  contract 
for  the  performance  of  those  duties. 

The  deddons  In  this  country  on  this  subject 
are  not  uniform ,  and  Judge  Dulon  groups  them 
into  the  following  dasses:  (1)  those  in  which 
□either  chartered  cities  nor  <x)unties  are  held 
to  an  implied  civil  liability;  (2)  those  in  which 
both  chartered  dties  and  counties  are  thus  held 
for  neglect  of  duty;  (8)  those  in  which  muni- 
cipal corporations  proper— such  as  chartered 
dties— are  thus  held  for  damage  caused  to 
travelers  for  defective  and  unsafe  streets  under 
their  control,  but  which  deny  that  such  liability 
attaches  to  counties  and  other  guati  corpora- 
tions in  respect  of  higbways  and  bridges  under 
their  control.  He  says  this  last  distinction  has 
received  judicial  sanction  in  a  large  majority  of 
the  States  where  legislation  is  allait  as  to  cor^ 
poratejiability,  but  that  the  reason  for  the  dis- 
tinction is  not  so  satisfactory  as  could  be  de- 
sired. But  in  New  England,  he  says,  towns 
and  cities  are  treated  alike  in  this  respect;  and 
that  there  is  no  implied  liability  here  upon  either 
for  injuries  resulting  from  defective  streets 
and  sidewalks,  but  that  such  liability  is  whoUy 
statutory.  And  in  this  he  is  borne  out  by  the 
cases,  as  will  be  seen  by  reference  to  Bill  v. 
Botton,  1S3  Mass.  844,  where  they  are  largely 
collated  and  commented  upon. 

The  New  England  idea  is  that  creating  vil- 
lages and  dties  by  legislative  action  does  not, 
by  implication,  Impose  upon  them  civil  lia- 
bility for  the  neglect  of  corporate  duties  in  re- 
spect of  those  matters  that  are  governmental  in 
tndr  nature,  and  wfaidi  they  administer,  as  it 
were,  for  and  In  behalf  of  the  State,  such  as  the 
control  of  streets  and  the  like;  while  on  the 
other  hand,  in  respect  of  those  matters  that  are 
not  governmental  in  their  nature,  but  are  for 
the  private  advantage  and  emolument  of  the 
mmiidpality,— such  as  waterworks  and  the 
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Itln,— they  are  held  liable  milch  m  an  iDdlvidual 
or  a  private  corpomion  ^gregate  would  be. 

But  it  is  auDecessaiy  to  pursue  the  subject 
further,  for  we  regard  the  question  settlecf  in 
this  State  by  WOth  v.  Sttttand,  S6  Vt.  228. 

The  only  answer  the  plaintiff  makes  to  that 
easft  is  that  the  village  was  only  a  quati  muni- 
c^ial  corporation,  and  was  so  regarded  by  the 
court,  and  that  the  case  was  sudi  as  to  render 
seemingly  unnecessary  the  discussion  as  to  the 
liability  of  such  corporaUona  in  respect  of  such 
matters. 

But  tbe  village  of  Rutland  Is  as  much  a  mnni- 
clpalcorpoArtion  proper  as  tbe  city  of  Burling- 
ton Is,  and  its  chartered  powers  and  privileges 
aie  much  the  same,  barring  the  form  of  govern- 
ment; and,  although  in  that  case  tbe  chief  jus- 
tice speaks  of  gticui  corporatloDS  as  if  the  vil- 
lage was  one,  vet  the  court  did  not  so  regard  it, 
and  he  evidently  is  speakinft  in  a  general  way  of 
public  rorporations  as  distinguished  from  pri- 
vate  corporations  aggregate,  not  intending  to 
assign  the  village  to  that  class  of  public  cor- 
porwons  technically  called  ouon  corporations, 
because,  on  account  of  the  limited  number  of 
their  corporate  powers,  they  rank  so  low  in  tbe 
scale  of  corporate  existence.  Counties,  school 
districts,  and  perhaps  towns,  are  of  this  class. 
But  cities  and  incorporated  villagesare  nowhere 
called  or  treated  as  qwui  corporations,  but 
as  municipal  oorporations  proper,  as  having 
the  meet  of  corporate  life;  but  they  are  ail  pub- 
lic corporations,  and  agencies  in  tbe  adminis- 
tration of  civil  government.  And  further  on  in 
tbe  opinion  the  chief  justice  speaks  of  munici- 
pal corporations,  and  argues  along  the  line  of 
the  law  applicable  to  sudi  corporations  proper; 
which  shows  that  the  case  was  not  put  upon 
the  ground  that  the  village  was  a  gutui  corpora- 
tion. 

As  to  its  not  having  been  necessary  for  the 
court  to  discuss  tbe  subject,  it  is  sumcient  to 
say  that  tbe  case  was  treated  as  involving  the 
question,  and  the  point  was  fully  discussed 
and  decided;  and,  on  this  further  discussion 
and  consideration,  we  are  confirmed  in  the  cor- 
rectness of  onr  former  views,  and  reaffirm 
them. 

Judgmmt  reverted,  and  ju^fmentfor  (A0  de- 
fendant. 

Powers.      was  absent. 


Charles  C.  BROMLET 

9. 

m  J.  HAWLEY. 

1.  The  ■orrender  of  an  overdne  note, 
enforceable  against  one  of  two  indorsers, 
though  not  against  the  other  or  the 

Srintdpal,  is  a  Tmloaible  eonsideratlon 
>r  a  new  note  signed  and  indorsed  by 
the  same  parties  ^nth  an  additional  in- 
dorser. 

3.  The  plaintiff  was  the  owner  of  a  $4,000 
note  which  he  purchased  of  one  of  the 
directors  of  a  marble  company  which 
issued,  it,  and,  a  little  more  thEin  two 
months  after  it  was  dne,  he  was  induced 
by  the  same  director  to  exchange  the 
old  note  for  a  new  one,  signed  by  the 
same  party  as  the  old  one,  and  with 
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the  same  indorsers,  with  the  deleodan 
as  an  additional  Indorser.  Held,  nndir 
the  circumstancee  of  the  oaee,  that  the 
fkcts  ttiat  the  note  was  overdoe ;  that 
it  amounted  to  •4.000;  that  it  haddif 
ferent  numbers  <m  it,— one  placed  then 
by  the  maker  and  the  oUier  by  a  bank, 
—were  mot  evflelent  to  pat  tbe  pUa- 
tiff  upoa  iaovlrsr ;  it  appearing  that  be 
took  the  note  in  good  taith,  and  tbst 
tkie  party  with  whom  he  negotiated 
was  a  man  of  exteo^ve  bnsineBs,  and 
his  chazacter  and  financial  staadiBg 
high. 

8.  The  rif  hta  of  anbidor«erof  anoteare 
not  sncla  that  a  imrcfcaaT  is  ba— i 
to  inqnir^  nnlees  the  circnmBtaoees  are 
each  as  ought  to  exeite  the  snspiekn  of 
a  prudent  and  oareful  man,  aa  te  ito 
vsbiidltjr.as  between  the  parties  to  It 

(Botiand — Vfled  Febmarr  8,  UHl) 

ASSUMPSIT  on  a  promissoTy  note  given  for 
.  $4,000  by  the  Dorset  Marble  Compu;, 
dated  July  31,  188S,  payable  in  five  months 
after  date,  at  the  National  Bank  of  Rntbul, 
Vermont,  to  the  order  of  J.  B.  HoUister,  tio- 
surer  of  said  company,  and  indorsed  bj  J.  B. 
HolUster,  treasurer,  E.  J.  Hawley,  the  defend- 
ant,  and  J.  B.  Page,  and  numbered  44S  I7 
said  company.  Plea,  general  issue  and  noike. 
Trial  by  court,  September  Term.  1881^  Tca- 
zey,  J. ,  presiding.  Jud|pnent  for  the  pldatilL 
JMrmed. 

The  following  facta  were  found:  One  Bor- 
den, of  Philadelphia,  was  tbe  owner  of  the  note, 
and  sued  it  in  the  name  of  the  plaintiff,  for 
couv«Dience.  The  defendant  was  an  sceoo- 
modation  Indorser  of  the  note,  and  of  oUmt 
notes,  for  tbe  Marble  Company.  Thisnote  «s* 
issued  by  said  company  and  indorsed  by 
fendant,  and  delivered  to  said  Page  by  tbe  com- 
pany, with  right  to  use  it  only  to  luae  moaeT 
or  to  pay  other  notes  indorsed  by  the  defend- 
ant. Page  had  no  authority  to  use  tbe  note 
for  his  private  purposes,  or  for  any  purpose, 
except  as  spedfied  above.  He  was  one  ci  tbe 
directors  of  tbe  company,  and  accustomed  id 
negotiate  some  of  its  notes.  The  defeodant 
was  president  of  the  company;  and  neitba 
nor  the  company  received  any  money  on  tlni 
note,  nor  was  it  used  to  pay  any  papG  <■> 
which  the  defendant  was  iodorser,  nr  liable  to 
pay;  nor  had  defendant  any  knowledge  of 
Borden,  or  of  any  dealings  by  Page  with  bin. 
Page,  at  the  date  of  this  note,  was  presideid  of 
the  National  Bank  of  Rutland.  Prior  to  Jn 
uary  81,  188S,  said  bank  held  and  owned  wd 
company's  note.  No.  357,  for  $4,000,  indoned 
by  said  HolUster  and  Page.  On  that  dn,  mH 
note  maturing,  it  was  renewed  by  siia  btak 
discounting  for  the  Marble  Company  note  No. 
838,  at  four  months,  tot  the  same  anKmBt,itt- 
dorsed  by  Uie  same  parties  as  the  other  dmc 
whereby  the  bank  became  the  owner  of  Sa 
838.  Page,  being  president  of  thai  bank,  oa 
February  9,  188-3,  took  the  note  to  Philadd- 
phia  and  deliveml  the  same  to  said  Bofdes. 
who  then  and  there  paid  to  Page  tbento  tte 
sum  of  $4,000,  less  the  discount  UdidHi 
appear  what  Page  did-with  themooey.fnnKt 
than,  from  [^|«z1&<*943<^(*^fe«nk. 
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Bote  wu  altered  thereon  is  paid  to  tbe  bank 
QndcT  data  of  Februair  18,  1888,  and  there 
was  an  entry  of  "Mid  on  the  bUla payable 
on  the  books  of  the  Dorset  Marble  Company. 
31r.  Bocden  did  not  noUce  tbe  bank  number- 
ing (18;  107)  on  this  note  when  be  took  it;  and 
Uatified  Uiat  that  would  not  suggest  to  him 
that  tbe  note  bad  been  used.   It  appeared  Uiat 
Borden  continued  to  bold  tbe  note  No.  838, 
and  forwarded  it  for  collection  through  several 
banks  to  the  Rutland  County  N^ona)  Bank, 
wbicb  caused  it  to  be  duly  presented  at  its  ma- 
toziQr,  and  mtXested  Jane  8, 1888.  and  to  be 
retonied  to  Borden;  that  Borden  notified  the 
company  that  be  held  the  note,  and  urged  pay- 
ment, and  threatened  suit  thereon;  that  on  Au- 
nist  23,  1888,  Page  took  tbe  note  in  suit  to 
Borden,  and,  rei»esenting  that  it  would  be  paid 
at  mmtiiTity,  and  that  tbe  defendant  was  per- 
fectly ceapondUe,  induced  Borden  to  give  up 
the  oTerdue  note  which  he  then  held,  in  ex- 
diange  for  the  note  No.  445,  (bus  extending 
the  tmie  of  payment  until  December  24, 1^68; 
that  Borden  had  no  notice  or  knowledge  of  the 
terms  and  conditions  on  which  defendant  in- 
dorsed tbe  note,  nor  of  any  fact  now  claimed 
to  be  inconsistent  with  uie  propriety  of  such 
exchange  and  extension,  otber  than  as  herein 
■tated.   Said  note  No.  838  was  then  letomed 
to  tbe  Marl^  Company  and  credited  to  Page, 
M  sbown  by  the  bot^a  of  the  company,  and 
then  ceased  to  be  a  liability  of  the  company. 
Sud  bank  did  not  get  tbe  note  No.  838  re-db- 
counted  in  any  otber  way  than  as  above  stated. 
In  case  of  re-disoount,  the  bank  indorsed  tiie 
notes  to  be  re-discounted.   This  note  did  not 
K  show  this.   Borden,  whose  demised  wife 
VM  a  relative  of  Page,  bad  pn^^tomly  had 
tnnsactions  with  him  and  lent  htm  money. 
Borden  did  not  at~  tbe  time  know  what  bad 
been  done  with  the  note  (No.  896)  before 
he  bought  it,  nor  for  what  -  puxpoee  Pi^ 
wasted  the  money  on  it.   On  Deoember 
1888,  the  note  in  suit  fell  due,  and  it  was 
daly  presented,  protested,  etc.,  and  due  no- 
tioe  wu  given  the  deteixlant,  and  it  bas  never 
been  paid.   It  was  also  found  that  Page  was 
not  only  a  directorof  the  Marble  Company,  but 
he  owned  nearly  one  third  of  the  stock  thereof, 
ud  was  agemt  for  the  roisiog  of  funds  for  the 
C(Hnpany;  that  the  company  was  a  corporation 
o^nixed  and  located  in  Vermont,  owning 
mtrble  quarries  and  mills  there,  and  produced, 
munfactured,  and  sold  large  quantities  of 
marble;  that  its  method  of  raMng  funds  need- 
ed in  its  business  was  by  issuing  commercial 
paper,  like  the  note  in  suit,  indorsed  by  its  of- 
ficers and  stockholders,  and  hy  Mr.  Oleaaon; 
that  this  paper  was  largely  put  mto  tbe  hands 
of  Gov.  Page  to  n^tiate  for  the  use  and  beo- 
efltof  the  company  as  be  saw  fit;  but  he  bad 
no  authority  to  use  It  for  his  private  benefit; 
that  Fage  was  president  of  a  bank  in  Rutland 
vbeie  the  company  did  its  bank  business,  and 
where  more  or  less  of  Its  paper  was  discouoted; 
tnd  that  Page  not  infrequently  advanced  mon- 
ey for  the  benefit  of  the  comiMtny  by  iMtying 
its  checks  or  debts  when  it  was  out  of  funds. 
&t  tbe  time  tbe  note  was  negotiated,  and  for 
•oany  years  prior  thereto,  Gov.  Page  was  a 
■Dan  of  very  high  standing  in  public  and  finan- 
cial circles,  ana  was  engaged  in  railroad,  man- 
olactaring,  and  banking  enterprises  on  a  large 
1  Vt, 


scale,  and  was  known  in  the  eastern  cities  as  a 
man  of  inteini^  and  high  character. 

Mr.  W.  H.  Smith,  for  defendant: 

This  was  the  first  note  that  plaintiff  had  had 
of  these  parties,  and  as  a  "  prudent  and  careful 
man"  he  should  have  made  inquiry. 

Langdon  v.  Baxter  Bank,  57  Vt.  1. 

The  law  applicable  in  this  case,  in  this  State, 
seems  well  settled  in  Rotfi  v.  Gotvin,  83  Vt.  135, 
185,  187.  188,  and  has  been  repeatedly  adhered 
to  by  this  court  since. 

See  GiU  v.  Oubit,  10  Eng.  C.  L.  154;  Prindle 
T.  Pmip$,  5  Sandr.  1S7. 

As  to  suspicions  circumstances, 

Ooutd  V.  »men*,  48  Vt.  126. 

Mr.  Henry^  A.  Harmsin.  for  plaintlft: 

The  question  as  to  the  consideration  of  the 
note  in  suit  is  not  neariy  so  strong  for  the  de- 
fense as  in — 

ChurehiU  v.  Bradley,  56  Vt.  408. 

On  the  facts,  Mr.  Borden  became  in  Aag^ust, 
1888,  a  bona  fide  purchaser  of  the  note  in  suit, 
for  value,  and  without  notice  of  any  equity  here 
claimed  by  tbe  defendant  He  gave  up  to  an 
officer  of  the  Dorset  Marble  Company  a  note 
which  wasoverdue;  beforeboretosiie  tbe  mak- 
er and  indorser  for  a  period  of  nearly  four 
raontha  He  hadnokoowledgeoruotioeoftiie 
tmns  and  oonditions  (m  which  d^eodant  in- 
dorsed tbe  note  No.  445.  8udi  an  exchange 
is  made  for  a  valuable  consideration,  and  pre- 
chidee  tbe  introduction  of  any  such  defeme. 

Pamum^e  Bank  v.  Oou,  81  Vt.  615;  Diacon 
V.  Diceon,  Id.  460;  Quinn.  v.  Hard,  48  VL  876; 
BuaaeUy.  Stdater.  47  Vt  m 

And  this  is  trtte,  although  the  note  may  be 
sued  in  the  name  of  an  aocommodation  plain- 
tiff. 

Bum^  V.  Splater,  mora:  Bmnington  t. 

Park.  60  Vt.  209. 

TaA,  J.,  de^vwed  tbe  opinion  of  the  court: 
1 .  It  is  claimed  by  the  defendant  that  Borden 
paid  BO  consideration  for  the  note  in  suit,  far 
that  the  former  note.  No.  8S8,  tqxm  and  for  tbe 
surrender  of  which  tbe  note  in  rait  was  taken, 
was  of  no  valoe  in  his  hands.  Whatever  rights 
be  may  have  had  against  the  bank,  or  any  of 
the  parties  to  Uie  note  save  Mr.  Page,  It  is 
certain  that  tbe  note  was  a  valid  claim  against 
the  latter,  in  tbe  hands  of  Borden.  He  had 
taken  it  from  Page,  under  Page's  Indorsouent, 
and  advanced  him  tbe  amount  of  it  In  money; 
and  however  great  tbe  fraud,  if  any  there  was, 
on  the  part  (»Page,  in  taking  tbe  note  from  tbe 
bank  and  transferring  it  to  Borden,  It  wcmld 
not  affect  the  validity  of  the  claim  of  the  hrtter 
against  Page  as  inaorser.  Page  could  make 
no  defense  to  such  claim.  Tbe  note  No.  828 
was  therefore  of  value  in  Borden's  bands,  and 
its  surrender  would  omstitnte  a  valuable  con- 
sideration for  taking  the  note  in  suit  Chur^iU 
V.  Bradley,  58  Vt.  408. 

3.  The  defendant  further  claims  that  tiie 
note  in  suit  was  taken  under  such  circum- 
stances as  to  deprive  Borden  of  the  character 
of  a  bona  fide  oolder  without  notice  of  any 
equities  existing  in  favor  of  tbe  defendant.  The 
rule  in  this  respect  is  well  stated  in  Rob.  Dig. 
p.  100,  g  127:  "The  purdiaser  of  negotiable 
paper  must  exercise  reasonable  prudence  and 
caution  in  taking  it.  H  the  ctreunoiUtnces  are 
snob  as  ought  to  excite  U^5g^^<©lJ)^:l^ 
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deot  and  careful  man  as  to  tbe  validity  of  the 
paper,  as  between  the  parties  to  it,  or  the  pro- 

Eriety  of  the  transfer,  and  the  purchaser  takes 
wHhout  inqnirr,  he  does  not  stand  in  the  po- 
sition of  a  bona  jide  holder,  but  in  the  position 
of  the  party  from  whom  he  takes  it,  though  he 
may  have  paid  value  for  it."  The  questioD 
then  arises,  whether  there  were  any  circum- 
ataoces  attending  the  taking  of  the  paper  by 
Borden  which  ought  to  have  excited  the  sus- 
picions of  a  prudent  and  careful  man,  as  to  the 
paper  or  the  propriety  of  its  tranter.  If  there 
were,  Borden  is  chargeable  with  such  focts  as 
he  would  have  learned  bad  he  actually  made 
inquiry.  If  he  had  inquired,  he  would  have 
learned  that  Page  had  no  right  to  transfer  the 
note,  except  for  certain  specified  purposes;  and, 
admitting  that  it  was  not  taken  by  Borden  for 
such  purposes,  it  is  incumbent  upon  us  to  say 
whether  any  ot  the  facts  reported  by  the  court 
ought  to  have  put  him  upon  iaquiy.  In  this  re- 
spect but  two  suggestions  are  made  by  the  coun- 
sel for  the  defendant.  Finst,  the  fttct  that  the 
note  for  which  the  one  in  question  wse  taken 
was  overdue,  and  that  the  one  offered  for  it  was 

§ood,  and  would  be  paid  at  maturity.  The  over- 
ue  note  was  given  by  the  Dorset  Marble  Com- 

n',  a  corporation  owning  quarries  and  mills 
ermont,  and  producing  annually  a  large 
qnanti^  of  marble,  and  raising  funds  by  issu- 
ing commercial  paper  libe  the  note'  in  suit. 
Page  was  a  man  of  high  standing,  financially, 
engaged  in  great  enterprises,  with  large  fioan- 
ciu  dealings,  and  was  known  as  a  man  of 
integrity  and  high  character.  Borden  had  there- 
tofcve  had  pecuniary  transactions  with  him, 
and  had  loaned  him  money.  Now,  although 
the  fact  that  the  note  No,  828  was  not  paid  at 
maturity  might  import  insolvency  in  the  sense 
in  whico  the  word  is  sometimes  used,  it  was 
far  from  importing  that  the  paper  was  worth- 
less; and  the  fact  that,  to  take  up  the  note  in 
question,  another  was  offered,  with  a  name  on 
It  that  was  represented  as  perfectly  respon- 
sible, with  the  further  representation  that  the 
note  would  be  paid  at  maturity,  would  tend  to 
allay  suspicions  that  might  otherwise  arise. 
The  defendant  was  president  of  the  company 
making  the  paper.and  Borden  might  well  think 
be  was  interested  in  sustaining  its  credit.  Sec- 
ond, the  defendant  contends  that  the  amount 
the  note,  $4,000,  would  suggest  more  care- 
ful scrutiny  than  If  the  amount  had  been 
smalt.  In  this  case  we  do  not  think  it  would; 
whether  it  would  or  not  in  any  given  case 
would,  to  a  great  extent,  depend  upon  circum- 
stances. While  it  might  excite  suspicion  if  a 
man  of  no  means  and  of  do  huainess  should 
oiTer  a  piece  of  commercial  paper  for  thousands 
480 


of  dollars  for  sale,  none  would  naturally  sriie. 
caused  by  the  amotmt  of  the  paper,  wfieo  ti- 
fered  by  a  man  of  lai^  enterpriaes,  and  vh) 
would  naturally  need  lar^  sums  in  cariyiDg 
on  an  extensive  and  varied  busueM.  Hon 
careful  scrutiny  would  be  suggested  if  tbe  pi- 
per was  small:  for  if  Mr.  Page,  Btandineaabe 
did  financially,  engaged  in  iHinkiDg  bdcI  oUkt 
enterprises,  had  been  oideavoring  to  nae 
money  on  a  note  for  $100,  instead  of  one  for 
$4,000,  and  tiiat  io  a  place  so  far  away  from  bis 
home  and  business  as  Fhfladelphia.  it  wooU 
naturally  suggest,— at  least  in  regard  to  him, 
and  we  think  the  paper, — ^that  something  wh 
wrong.  We  fail  to  see  that  there  was  soy  ftct 
that  attended  the  taklnj^  of  the  note  by  Bodes 
that  should  have  put  him  upon  inquuy.  Tbe 
defendant's  counsel  contends  with  great  lipt 
that  this  case  ia  within  the  rule  enundated  br 
Duer,  J.,  in  PringU  y.  PhiUipt,  5  Saudi  IKT, 
in  stating  what  the  principle  of  the  doctrine  of 
constructive  notice  is,  viz.:  "When  a  p«ion 
is  about  to  perform  an  act  by  which  be  tiBem- 
son  to  believe  that  tbe  rights  of  a  third  putt 
may  be  affected,  an  inquiry  into  the  facta  ii  i 
moral  duty,  and  diligence  an  act  of  jmtioe. 
Hence  he  proceeds  at  liia  peril  when  Iw  oiint» 
to  inquire,  and  is  then  chargeable  with  a  know 
ledge  of  ail  the  facts  that  by  proiier  inqniiy  be 
might  have  ascertained," — end  ttiatitwu  in- 
cumbent upon  Borden  to  make  inquiry,  it  all 
events,  the  defendant  hein^  a  third  p&itj.  W« 
do  not  think  this  rule  applies  to  a  surety  or  in- 
dorser  upon  a  uote  offered  for  discount  or  ale. 
irrespective  of  anycircumstanceswbicb should 
have  put  tbe  pertr  to  whom  it  is  offered  iqno 
inquiry.  The  rule,  with  the  aiqillcalioo  lotbe 
extent  claimed  in  this  case,  does  not  pren^  Id 
this  State,  if  anywhere.  If  it  did,  thai  who- 
ever takes  from  the  holder  a  itote  with  a  nretT 
or  indorser  takes  it  subject  to  all  eqaidei  ei- 
isting  between  the  principal  and  surety  or  in- 
dorser,— t'.  e.,  if  he  must  inquire  inaDciaK 
where  the  rights  of  an  accommodation  psitf 
are  InTolmT  That  such  is  not  tbe 
ffarrington  v.  Wriglit,  48  Vt  437.  Thenrnty 
upon  a  note  is  not  a  third  party  as  to  wb« 
rights  the  taker  must  inquire,  unless  tbe  cir- 
cumstances and  facts  are  sucb  as  miuiTe  ii 
under  the  rule  as  above  stated.  We  thuikitis 
affirmatively  shown  hy  the  case  that  Bonta 
took  the  note  in  good  faiUi,  and  stands  as  a  iM« 
^  holder  without  oodce. 

Upon  the  faeU  reports  by  the  Ctmntt  Court, 
tee  think  there  waa  nothing  to  put  Border  "P* 
inquiry,  and  no  error  in  the  jvdgmeni, 
ij  afflrmed. 

Royee*  Ch.  J.,  and  Powars,  dia 
rit  in  this  case,  being  absent. 
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Bauroh  t.  Abnold. 


BHODE  ISLAIO). 
Sttfbbhs  Coubt. 


Winiam  A.  BARRON 

9, 

Bjrton  H.  ARNOLD. 

1  Where  the  plalntUT  owned  certain  li- 
qaors  kept  by  him  for  Bale  in  a  aaloon 
under  a  license  granted  to  hie  acent, 
and  the  defend&nt  atteehod  the  li- 
{lOOTB,  in  a  snit  m^damt  fhe  umt.  mm 
Us  property,  and  the  plaMtMT  rm- 
plevied  them;  and,  at  the  time  of  the 
attachment,  no  one  other  than  a  regis- 
tered pharmacist  or  his  assistant  could 
sell  liquor  without  license;  Pub.  Stat, 
ehap.  87.  §  6S. — deolariog  that  '*no  ac- 
tion of  any  kind  shall  be  had  or  maln- 
talned  in  any  court  of  this  State  for  the 
possession  or  vahie  of  any  liqaors  held, 
purchased,  or  sold  contrary  to  the  pro- 
▼isione  of  this  chapter/' — does  not  pre* 
Tent  a  reeovery  in  the  replevin  suit. 
As  the  provision  ia  in  derogation  of  or- 
dinary rights  in  regard  to  property,  it 
ihoald  be  strictly  eoastmed.  It  does 
not  strip  liqnor  of  its  character  as  prop- 
erty, and  prohibit  actions  for  the 
possession  or  value  of  all  liquors;  but 
it  relates  solely  to  actions  for  liquors 
held,  etc,  contrary  to  law.  The  section 
was  intended  to  apply  to  that  class  of 
actions  where  a  plaintiff  seeks  to  re- 
cover the  possession  or  value  of  liquors 
which,  by  some  act  of  his  own,  or  some 
act  or  contract  to  which  he  is  a  party, 
are  held  to  have  been  disposed  of  In 
violation  of  law.  The  transaction  which 
is  the  subject  of  the  suit  must  be  illegal, 
or  one  entered  Into  for  illeml  purposes, 
to  bring  it  within  the  prohibition  of  the 
statute. 

1  Where  the  debt  under  which  the  at- 
tachment is  levied  was  contracted  be- 
fore the  acent  went  into  the  saloon, 
there  is  no  estoppel  against  the  plain- 
tiff from  asserting  his  title  because  he 
allowed  the  agent  to  hold  himself  out 
as  the  proprietor  of  the  liqnor. 


<ProTldeDc 
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SUIT  to  replevy  liquors  attached  as  the  prop- 
erty of  the  agent  of  the  plaintiff.  Mec^- 
Hens  oEerruUd. 
Mr.  O.  J.  West  for  phiiotiff. 
Mr.  C.  F.  Baldwin  for  defendant. 

8Hw— s.  J,,  delivered  the  opioion  of  the 
court. 

_  The  statement  of  facts  shows  that  the  plain- 
tiff owned  certain  litjuors,  kept  by  bim  for  sale 
in  a  saloon  under  a  license  granted  lo  bis  agent, 
Bnnrn.  The  defendant  attached  the  liquors, 
on  a  suit  sninst  Brown,  as  hia  property,  and 
the  plaintiff  then  replevied  them  in  this  suit. 
The  defendant  pleads  property  in  Brown,  and 
STOWS  his  taking  under  the  attachment.  At 
the  time  of  the  attachment  no  one  other  than 
s  reeistered  pharmacist  or  his  as^stant  could 
sell  uquor  without  a  license.  Under  a  slmihur 
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law  it  has  been  held,  in  Massachusetts  and 
Maine,  that  such  proper^  is  not  attachable. 
It  cannot  be  sola  without  a  violation  of  the 
law.  The  attachment,  therefore,  cannot  be  per- 
fected by  sale  under  execution.  If  it  cannot 
be  sold,  and  its  proceeds  applied  to  the  execu- 
tion by  the  officer,  the  reasonable  conclusion  is 
that  it  cannot  be  attached;  for  all  that  could 
be  done  with  it  on  attachment  without  sale 
would  be  to  hold  it  indefinitely.  IngaUt  v. 
Baker,  18  Allen,  449;  HiekoU  v.  VaientiM, 
86  Me.  822.  See  eontra^  Horn  v.  Steieart,  40 
Vt.  145. 

The  defendant  contends  that  Pub.  Stat.  chap. 
87,  §  65,  prevents  the  plaintiff  from  maintain- 
ing bis  action,  because,  having  no  license,  he 
was  keeping  the  liquor  tor  sale  ill^allv.  The 
sectiim  is:  "No  acnon  of  any  kind  shall  he  had 
or  maintained  In  any  court  of  this  State,  for 
the  possession  or  the  value  of  anyliquon  held, 
purchased,  or  sold  contrary  to  the  provision 
of  this  chapter."  As  this  provision  is  in  dero- 
gation of  ordinary  rights  in  regard  to  property, 
ft  should  be  strictly  construed.  It  does  not 
strip  liquor  of  its  character  as  property,  and 
prohibit  actions  for  the  possession  or  value  of 
all  liquOTs:  but  it  relates  soleJy  to  actions  for 
liquors  held,  etc.,  c<uitrary  to  law.  What  then 
is  the  force  of  the  word  "held "  as  applicable 
to  this  case?  We  think  the  section  must  have 
been  intended  to  apply  to  that  class  of  actious 
where  a  plaintiff  seeKs  to  recover  the  possession 
or  value  of  liquors  which,  by  some  act  of  his 
own,  or  some  act  or  contract  to  which  be  Is  a 
party,  are  held  or  have  been  diqneed  of  In 
violation  of  law.  The  section  cannot  mean  an 
illegal  holding  by  the  defendant  alone;  for.  If 
liquors  were  in  a  defendant's  possession  le- 
gitimately, without  any  violation  or  conni- 
vance at  violation  of  law  on  the  part  of  the 
plaintiff,  clearly  the  defendant's  unlawful  act 
should  not  deprive  a  plaintiff  of  his  remedy; 
for  this  would  enable  a  defendant  to  take  ad- 
vantage of  his  own  wrong.  But  If  a  plaintiff 
had  sold  or  delivered  liquors  to  a  defendant  to 
be  sold  without  license,  so  that  both,  to  some 
extent,  were  parties  to  the  violation  of  the  law, 
then,  under  this  section,  the  plaintiff  could  not 
maintain  his  action  for  the  possession  or  value 
of  the  liquor  so  held  by  the  defendant.  The 
provision  is  based  upon  the  principle  that  the 
law  will  not  aid  a  party  in  enforcing  an  illegal 
transaction.  To  apply  the  principle,  however, 
the  transaction  whidi  is  the  subject  of  the  suit 
must  be  illegal,  or  one  entered  into  for  illegal 
purposes.  The  case  before  us  calls  for  no  en- 
forcement of  an  unlawful  transaction  as  be- 
tween the  plaintiff  and  defendant.  Admitting 
that  the  pkuntiff  was  keeping  this  liquor  for  sale 
without  a  license, — as.  under  the  agreed  &ct8, 
undoubtedly  be  was. — the  question  is  whether 
his  property  so  held  can  be  taken  to  pay  an- 
other man's  debts;  whether  the  Legislature  in- 
tended, in  such  a  case,  to  lay  open  his  property 
as  free  booty  to  anyone  who  might  seixe  It. 
We  do  not  think  the  provision  was  intended  to 
go  to  this  extent.  In  Howe  v.  Stewart,  mipra, 
the  plaintiff  had  sold  liquor  to  one  Kirk,  to  be 
disposed  of  by  him  contrary  to  htw,  and  it  was 
attached  as  &irk's  property.  The  plaintiffs 
replevied,  claiming  tbey  had  stopped  the  goods 
in  transitu.  Upon  agreed  facts  thejcoun  de- 
cided that  the  property  bad  ' 
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arriTal  at  Its  destination,  and  that  ft  could  be 
«ttached.  This  was  enough  to  dispose  of  the 
case;  but  the  court  added  toat  the  section  pro- 
hibiting actions  for  liquors  unlawfoUy  held  de- 
nied the  plaintiff  any  tight  of  actloD,  even  If 
the  eoods  were  tn  tranntu.  This,  however,  is 
not  iQCODsistant  with  the  view  we  have  token 
of  the  section,  for  the  plaintiffs  were  seeking  to 
enforce  a  right  under  a  contract  the  purpose 
of  which  was  known  to  be  in  conlraventiou  of 
Iftw.  In  LiWB  the  question  came  exactly  as  in 
this  case,  under  a  similar  statute.  A  majority 
of  the  court  held  that  the  plaintiff  could  main- 
tain his  action.  The  scope  of  the  section  is 
folly  and  very  vigorously  considered  in  both 
opinions  in  the  case,  but  we  think  the  conclu- 
sion of  the  majority  of  the  court  is  the  sound- 
er.  Monty  V.  Arneton,  25  Iowa,  888. 

The  defendant  further  claims  that  the  plain- 
tiff is  estopped  from  asaerttng  bis  dtle,  because 
he  allowed  Brown  to  hold  nfmself  oat  as  the 

Eroprietor  of  the  saloon.  There  is  no  estoppel 
I  this  case.  The  defendant  attached  Brown's 
interest  in  the  property,  and  it  is  admitted  that 
he  had  none.  If  the  creditor  of  Brown  were  a 
party  to  the  suit,  the  fact  that  hisdeht  wascon- 
tracted  before  Brown  went  into  the  saloon 
would  be  enouj^  to  dispose  of  the  question  of 
hisestoppd. 


Thomas  BURUNOAHE 
f. 

Byron  J.  COWilE,  Town  Treasurer  of 
Town  of  Sdtuate. 

1.  Where  a  verdict  has  been  rendered  for 
plaintiff  in  an  action  for  damag^a  for 
aperaon&l  injury)  a  new  trial  should 
not  be  granted  on  the  ground  of  newly 
disGOTered  evidence  presented  by  the 
defendant  as  tendioK  to  show  that  the 
dMians  reooverea  were  ezevMiTe* 
nnlesB It  is  very  clear  that  If  the  new 
testimony  had  been  before  the  jury,  the 
verdict  would  be  so  manifestly  excessive 
that  the  defendant  would  be  entitled  to 
a  new  trial  on  that  account. 

3.  Coonter-affldavita  ma,y  be  received  on 
a  motioD  for  a  new  trial. 

(Decided  Deoember  IS,  1887.) 

ON  defendant's  petition  for  a  new  trial.  De- 
nied. 

The  facts  are  Aiffldeutly  stated  in  the  opin- 
ion of  the  court. 

Memr».  meluilM  Van  ^'k.  Charles  H. 
P«^.  and  Franklin  P.  Owen  for  defend- 
iant 

Mettrt.  Francis  W,  Miner  and  William 
O.  Roelker  for  plaintiff: 

All  the  questions  raised  in  the  case  were  pe- 
culiarly questions  for  the  Jury,  and  their  ver- 
dict on  these  matters  this  court  has  refused  to 
disturb  wherever  there  was  a  conflict  of  evi- 
dence, as  in  this  case. 

Wataim  v.  Tripp.  11  R.  I.  108. 

The  testimony  of  theafDdavitsoffered  by  the 
defendant  is  cumulative,  and  there  are  counter- 
affidavits  flled  by  the  plaintiff. 


Judge  Stoiy  says  in  Amet  v.  Haaard,  X  Soibb. 
491:  "And  undersuch  drcumsiancestbeooDrt 
will  always  decline  to  interfere;  because  iiwIB 
not  undertake  to  measure  the  weij^t  of  Ac 
new  testimony  on  dther  aide,  or  to  staid  die 
[>artiea  again  to  litigation  upon  the  chaoeea  o( 
a  verdict,  upon  new  conflicting  evidence." 

See  also  Frandty.  Baker,  11  R  I.  112. 

In  Dexter  v.  Hantty,  18  R.  L  476,  this  court 
says:  "  The  petition  does  not  show  that  tbe 
testimonv  might  not,'  by  pr^mt  dlBgeiM^  bare 
been  had  at  ue  trlaL  Jloreover  tbe  teitiBODT 
is  of  but  slight  importance,  and  goes  rather  to 
the  matter  of  damages  than  to  tbe  qnartiiwi 
primarily  at  issue." 

I>arfM*  Ch,  J.,  delivered  the  opinioaof  the 
court: 

This  is  an  action  to  recover  damages  for  is- 

giries  sustained  by  ^  plaintiff  in  tbe  town  of 
ciCnate  in  consequence  of  the  defective  mb- 
dition  of  a  bridge  in  that  town.  Some  of  tbe 
rails  which  guuded  the  side  of  the  bridge  wtre 
gone,  and  the  plaintiff,  while  crosnng  tiK 
bridge  in  the  dark,  stepped  aside,  at  a  {rfsce 
where  they  were  gone,  to  avoid  a  caniue 
whitdi  he  beard  approaching,  and,  being  Doilik 
to  see  where  be  was.  stepped  off  tbetrndgeaiid 
fell  down  tbe  side,  injuring  bis  spine.  IV 
jury  returned  a  veniict  in  Iiu  favor  for  $4,006. 
The  defendant  petitions  for  a  new  trial;  w 
ground  asstgoed — and  the  only  ground  wbMi  ii 
pressed — b^g  that  since  the  trial  he  has  dii- 
covered  new  and  material  testimony.  Tbeaev 
testimony,  as  disclosed  by  the  affidavita,  q»- 

Sliea  only  to  the  damages  recovered,  iriiidi  die 
efendant  contends  are  e»!esBive.  In  &Un^ 
er  V.  Rieley,  4  111.  488,  and  hi  Bam  v.  Tfafi*, 
22  Tex.  328,  it  was  held  that,  when  tbe  newly 
discovered  evidence  is  applicable  onlf  in  miii- 
gation  of  damages,  a  new  trial  will  not  be 
granted.  We  are  not  prepared  to  go  totbefoD 
leneih  of  these  deci^ons.  but,  nevertbelK  i> 
8ucn  a  case  we  think  the  court  ought  to  be  ex- 
tremely careful,  and  not  grant  a  new  trill  var 
less  It  is  very  clear  that,  if  the  new  testtmoD? 
had  been  before  the  jury,  the  verdict  would  U 
so  manifestly  excessive  that  the  defendant 
would  be  entitled  to  a  new  trial  on  that  account 
The  plaintiff  testified  at  the  trial  that,  Mne 
the  accident,  he  bad  never  been  confined  to  the 
house  in  his  life,  and  had  never  considend  hin- 
s^f  nervous;  and  his  wife  testified  that  brfoie 
It  he  was  perfectly  well.  The  new  testhnooy 
controverts  these  statements.  It  comes  msiiilj' 
from  men  who  worked  with  the  plaintiff  in  > 
machine  shop  from  to  1884.  They  tetfifr 
that  during  that  time  he  complained  modi  d 
his  back,  said  it  was  lame;  that  be  coold  art 
do  heavy  work,  especially  lifting;  that  be  \m 
been  a  sailor  in  Us  vouth  and  suffered  from  Aip- 
wreck,  and  had  been  in  a  hospital:  andthef 
also  testified  that  he  suffered  much  from  idM: 
and  that  he  lost  time  from  sickness. 

Elome  of  this  testimony  is  merely  cumnbdn^ 
witness  called  bv  the  defendant  having  testUM 
at  tbe  trial  that  he  heard  tbe  ^aintifl  oon- 
plain  of  bis  back  hil884.  Tbisftfcounewetf- 
ens  it  as  a  ground  for  new  trial,  and  fuitt^' 
more  the  pldntiff  has  introduced  oouDler-ul- 
davits.  Affidavits  covering  the  time  from  1880 
to  1884  have  been  given  by  the  emi^yers  a 
the  phintiff^^ho  weiQ^ff^ 
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petitfoner's  affiants.  The;  testifv  that  tbe  plain- 
tttt  ippeared  to  be  a  alTolig,  healthy  man;  that 
he  did  bard  and  heavy  work;  that  tber  never 
beard  him  cmnplain:  and  that  he  lost  little  or 
BO  time  from  erickDees.  Other  counter^fflda- 
Tlis  vere  even  strooeer.  They  lead  m  to  think 
that  much  of  the  defendant's  new  testimony 
nuT  be  merely  an  exaggeration,— unconscioua, 
pertiwM,— of  complaints  which  it  is  quite  com- 
mon for  men  to  make  who  have  to  do  hard  or 
heavy  work  in  stooping  or  cramped  postuiea, 
cqeclalljr  if  tbinr  happen  to  have  a  cold  or 
riwmnatum.  They  do  not  show  that  he  then 
eoniriained  of  the  troubles  of  which  he  chiefly 
C(HD[rfaios  now,  namely,  serioos  nervous  de- 
bilitv  and  disorder. 

There  was  some  question  at  the  hearing  as  to 
whether  counter-affidavits  were  admiiwble.  the 
court  expressing  the  opinion  that  it  was  not  the 
practice  to  recdre  them.  Our  impression  has 
Dotheen  oonflnuedbysubseqaentinquiiy.  In 
cues  where  a  defendant  has  failed  to  answer, 
or  has  been  defaulted  by  reason  of  accident  or 
mistake,  and  petitions  for  a  trial,  supporting 
his  petition  by  affidavits  to  show  Uiat  be  has  a 
uentorions  defense,  it  is  not  the  practice  to  re- 
ed coantor-affidavitB  on  that  point  Id  Amtt 
V.  Horoard,  1  Sumn.  482,  491,  counter-afflda- 
Tits  appear  to  have  been  received,  and  Judge 
Stoiy  refused  a  new  trial  because  of  the  conflict 
of  evidence  which  they  (llaclosed.  In  Parker 
T.  Bardjf.  34  Pick.  246,  affidavits  were  re- 
ceived to  Impeach  the  veracityof  the  petition- 
er's new  witnesses.  See  also  WiUiamt  v.  Bald- 
m'n,  18  Johns.  489;  Pomroy  v.  Columbian  Iru. 
£S».  S  Cat.  260.  In  Aifrv.  Ailm«r,S8yt.S44 
the  oonrt  regarded  such  affidavits  as  loose  and 
unsatisfactory;  but  said  they  were  generally 

ircssed  on  the  court,  and  idways  recewed.  In 
icQatcrJe  v.  Brown,  4  Humph.  261,  the  court 
•ays  that  there  is  no  rule  of  law  which  will  ex- 
clude cross-affidavits  either  in  civil  or  criminal 
cases,  though  the  practice  of  introducing  them 
io  dvil  cases  oug^t  not  to  be  encouraged.  Of 
coQise  the  court  will  always  tiseauch  affidavits 
dreumsiiectlv  when  recdved,  to  enlighten,  not 
control,  its  discretion. 

There  is  another  consideration.  The  plain- 
tiff has  lived  in  Sdtuate  since  1842,  and  near 
the  idace  of  the  accident  since  1870.  If  he  was 
mbject  to  serious  infirmities  prior  to  the  acci- 
dent, It  could  hardly  fail  to  have  been 
known  to  his  neighbors.  Hie  defendant, 
tfungh  he  was  informed  of  the  nature  of  the 
pUntiff's  claim,  made  no  inquiry  among  them, 
sod  the  affidavits  which  he  now  produces  come 
diiefty  from  peiBBons  living  elsewhere. 

We  are  not  satisfied  that  the  verdict  would 
be  materially  reduced  on  a  second  trial.  On 
the  contrary,  all  things  conridered,  it  fs  not 
dear  to  us.  In  the  light  of  our  experience  that 
tt  mig^  not  be  Increased  rather  tun  reduced. 
Ifm  trial  danUd. 


Joseph  WHAIiAN 
v. 

William  L.  WHIPPLE. 

1.  A  eonnt  for  damages,  arisine  from  In- 
jnriea  eatised  while  worklnfc  aefeetive 
Mxthlmiy,  which  does  not  aUec*  that 
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defects  were  nnknown  to  plaiDtiif,  nor 
that  the  same  were  of  such  a  nature  as 
to  be  dang^rona  to  the  operator  exer- 
cising due  oare*  is  demarrable. 
2.  A  count  which  alleges  that  defendant, 
his  servants  and  acents,  proml««dplain- 
tiff  that  the  mauilner^  should  he  re- 
paired, and  that  plaintiff,  relying  upon 
such  promises,  continued  to  operate 
the  machinery  until  he  was  injured  by 
reason  of  its  defects:  but  which  does  not 
allege  that  reasonable  time  had 
elapsed,  after  making  sncb  promises,  for 
defendsjit  to  nuhko  the  repairs,— is 
demurruble. 

(Prorldeooe  Decided  November  19, 1887.) 

ACTION  to  recover  damages  for  persona^ 
injuries.  On  general  demurrer  to  declanr 
tion.  Demurrer  etutained. 
The  declaration  contained  two  counts.  The 

first  suted  that  "on  the  day  of  ,  1886,  at 

Woonsocfcet,  the  plaintiff  was  engaged  at  bia 
ordinary  occupation  in  the  employment  of  the 
defendant  in  a  certain  mill  in  said  Woonsocket, 
and,  while  uring  due  care,  was  greatly  injured 
bv  having  his  band  crushed  b^  a  certain  ma- 
chine upon  which  said  plaintiff  was  put  to 
work  by  the  superiors  of  said  plaintiff,  who 
weretheageotsofthedefendant,  lAe  said  agents 
well  knowing  that  the  said  machine  was  defec- 
tive, and  liable  to  cause  Injury  to  any  person 
working  on  the  same,  and  also  well  knuwing 
that  the  plaintiff  was  unacquainted  with  said 
defects;  by  reason  of  which  negligence  the 

{>laintiff'shand  was  crushed,  broken,  and  grrat- 
y  injured,  causing  the  plaintiff  great  pain, 
permanent  injuiy,  and  much  expense." 

The  second  count  stated  that,  "  whereas  the 
plaintiff  was  employed  by  the  defendant's 
agents  and  servants  to  work  upon  a  certain 
machine,  known  as  a  washing-machine,  in  a 
mill  operated  by  the  defendant  at  said  Woon- 
socket under  the  name  of  the  "  Standsrd.Wor- 

BtedMHl."  on  the  day  of  .  1886,  which 

said  machine  was  defective  and  connected  with 
defective  macblneiy;  and  whereas  the  said  de- 
fendant and  his  servants  and  agents,  the  supe- 
riors over  the  plaintiff  in  said  mill,  well  knew 
the  defective  condition  of  said  machine  and 
machinery,  and  promised  the  plaintiff  that  the 
same  would  be  repaired,  and  thus  be  would 
not  be  liable  to  be  injured  while  working  on 
the  same;  by  reason  of  which  promises  the 
[daintiff  continued  to  operate  tbesame.  rdying 

on  said  promises,  and  on  said  day  of  , 

1886,  the  said  jilaintiff,  while  working  at  said 
machine,  and  while  using  great  care,  was 
greatly  injured  by  reason  of  the  defective  slate 
of  said  machine  and  machinety,  which  caught 
the  hand  of  the  plaintiff,  and  drew  it  into  said 
machine,  and  greatly  crushed,  bruised,  and 
broke  the  same,  by  reason  of  which  Injury  the 
plaintiff  lost  uie  fingers  of  his  said  hwd,  and 
suffered  other  great  losses  of  time  and  money 
in  nursing  and  doctoring  said  hand,  and  is  iat- 
ever  maimed." 

The  defendant  demurred  generally  to  the 
declaration. 

Meter:  H.  J.  Carroll  and  T.  J.  MeFair- 
lint  for  plaintiff. 

Mea»$,  Omwf  J.  West  and  S.  8.  hm/p; 
hmmi  for  defendut.      ^.^^^^^  GoO^e 
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■    Per  Curiam 

This  case  is  submitted  to  the  court  for  deci- 
sioD  upoD  general  demurrer  to  thededaratlon, 
without  argument  or  briefs  upon,  either  aide, 
tiie  court  being  left  to  find  the  defects  in  tlie 
declaration,  if  any,  by  itself. 

The  declaration  contains  two  counts,  bothof 
which  are  very  informally  drawn.  Tho  first 
we  think  is  clearly  insnflSdent  We  also  think 
that  tho  second  count  must  be  held  to  be  iD> 
suffldent.  It  begins  byallegingthat  theplain- 
ttff  was  employed  by  the  defendant's  agents 
-and  servants,  instead  of  alleging  that  he  was 
employed  by  the  defendant,  or  even  that  he 
was  employed  by  the  defendant's  agents  or  ser- 
vants in  the  defendant's  behalf.  Wetbinkthis 
is  a  defect,  although,  by  reason  of  what  is  al- 
leged in  the  remainder  of  the  count,  it  might 
-not  be  a  fatal  defect.  Hw  count  alleges  Ubat 
the  machineiT  on  which  the  plaintiff  was  em- 
ployed was  defective,  but  does  not  allege  that 
It  was  defective  in  such  manner  as  to  w  dan- 
gerous to  the  operative,  be  using  ordinuy  care. 

The  count  alleges  that  the  defendan^L  his 
Bervants  and  agents,  promised  the  plaintiff  that 
the  machiu^  should  be  repaired,  and  the 
plaintiff  continued  to  operate  it,  relying  on  said 

Eromises,  until  the  day  of  .  1886,  when 
e  was  injured  while  working  said  machinery, 
by  reason  of  its  defectiveness;  but  does  not  al- 
lege that  a  reasonable  time  had  elapsed,  ^ter 
the  making  of  the  promise,  for  the  defendant 
to  make  the  repairs.  For  anything  that  the 
dedaratton  shows,  the  injury  may  have  oc- 
curred within  a  day  of  tiie  promise  and  with- 
out the  lapse  of  such  reasonable  time.  The 
,  oonntcrataiasclerlcaldefldaideB  which oug^t 
to  be  supplied. 
'   Dmwrer  $uttained. 


Michael  HAOUIRE 
e. 

R'.B.  LITTLE  &  CO. 

Proof  that  plaintiff,  while  in  employ^  of 
-  defendants,  went,  at  their  request,  into 
a  hayloft  nsed  by  defendants,  to  do  cer- 
tain work;  that  directly  in  the  doorway 
through  which  plaintiff  had  to  pass  was 
an  nn^uBirded  openinif  throuKb  the 
floor,knowntodefendant8,butanknovn 
to  plaintiff,  into  which  plaintiff  fell 
while  engaf^  in  his  work, — Held,^^!^- 
oient  to  sustain  an  action  for  damacres 
tor  negligence. 

(Provldeiioe  Decided  Deoembra  IT.  188T.) 

ON  olaintifl's  exceptions.  Statained. 
The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted through  the  negligence  of  defendants. 

Defendants  occupied  a  cntain  building  used 
hy  than  as  a  haytoft.  In  it  was  an  opening 
or  scuttle  which  they  allowed  to  remain  open, 
unmarked  and  ungturded,  and  of  which  they 
had  notice.  The  plaintiff,  being  an  employee 
of  the  defendants,  but  not  erapk>yed  in  and 
about  the  hayloft,  was  commanded  by  them  to 
-go  into  the  bi^loft  to  perform  certain  work  for 
the  defmdantB.  The  plaintiff  did  go  Into  the 
■8S4 


hayloft  to  perform  the  woik,— bnng  iriwQ; 
Lgnorant  of  the  scuttle— and,  while  in  the  p» 
formanoe  of  such  work,  fell  throngh  the  scottk 
to  the  floor  below,  and  was  injured. 

Upon  the  trial,  at  theconclusioa  of  the  idain- 
tiff's  testimony,  the  plaintiff,  upon  motuo  ti 
the  defendants,  was  nonsuited.  To  ttus  nBag 
the  tdaintiff  excepted. 

Meitrt.  C.  H.  Pmgm  and  F.  P.  Owe^  for 
plaintiff. 

Mr.  S.  A.  Cook*.  Jr.,  1m  defendanla 
Per  Cnrlam; 

Tbe  testimony  shows  that  the  opening  into 
which  the  plaintiff  fell  and  was  uojureo  wn 
directly  in  Uie  doorway  through  which  be  bad 
to  pass  in  going  to  the  loft  to  which  be  mi 
sent.  The  plaintiff,  harinK  no  knowledge  of 
the  loft,  would  not  naturally  expect  to  find  so 
opening  in  such  a  location,  and  mi^t.  Id  oar 
opinion,  fall  Into  it  without  negligence,  viAm 
he  was  notified  of  its  existence.  The  evidaxx 
does  not  show  that  it  was  so  dark  that  il 
was  n^iesBary  for  him  to  cany  a  lantm  to 
guide  his  movements.  We  think,  tbeie  Inng 
the  circumstances,  that  the  nonsoit  ms  a- 
roneoua,  and  fA«  ABosptfm  miisf  be  tvtlauti, 
and  a  new  trial  granfea. 


STATE  of  Rhode  Island 

Bernard  J.  COLLINB  and  Jamee  H.  Gaaioa 

Pab.  Stat.  chap.  10,  g  ILDroTidesthat 
in  all  elections  for  general  otRcexs,  rep- 
resentatives in  Coninrees,  eleeton  (A 
President  and  Vioe-Preeident  of  the 
United  States,  and  wheneverthevoteis 
taken  by  ballot  in  the  election  of  sen- 
ators and  representatives  in  the  Goiersl 
Assembly,  the  ballots  may  be  deposited 
in  the  ballot  box  in  an  onvelope  or 
without  an  envelope,  at  the  option  ai 
the  voter,  provided  ''that  all  baUott 
ffiven  by  any  voter  on  the  same  voting 
day  in  said  elections,  and  in  all  eleotioos, 
when  endoaed  in  envelopes,  shall  bea- 
oloaed  in  one  and  tbe  same  envtifwa" 
Pub.  Stat.  chap.  87,  §  17,  provides  tbst 
"noenvelope  shall  be  used  intbedsfr 
tionof  mayor,  aldermen,  oommon-ooun- 
cil-men,  weu^ens,  or  ward  clerks  in  eitiei. 
Beld: 

(a)  That,  in  view  of  the  prohiblticD 
contained  in  chap.  37,  ^  17,  the  proviso 
in  chap.  10,  §11,  can  not  be  eonstreed 
aa  allowias  ▼otla|r  In  eav^opes  ftr 
city  oflleere.  as  weu  as  for  the  offleen 
desi^ated  in  said  §  11,  even  if  tfaey  hap- 
pen to  be  voted  for  at  the  same  deetioo. 

(&)  That  baUots  for  such  city  offleen^ 
enclosed  in  an  envelope,  are  ille^Jf 
and  can  not  be  eonntoo.  alttiough 
lots  for  oflBoera  who  may  le«;allr  be  voted 
for  in  an  envelope  are  auo  m  tbe  en- 
velope. 

(c)  That  Pub.  Stat.  ebap.  la  § 
making  it  an  offense  for  election  offleen 
to  transmit  a  part  only  of  the  balloti 
cast,  refers  to  baUots  wltieh  can  be 
lagaaiT^  reoeiTed-aad  «au^ 
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(d)  Hence,  that  the  action  of  a  war* 
dan  and  clerk  of  a  ward  in  reject- 
ing and  failing  to  send  to  the  city  clerk 
bulots  for  mayor  and  other  city  offi- 
cen,foiiBd  in  anTelopeacontainlnff  bal- 
lots for  officers  who  oould  l^mlly  be 
voted  for  in  envelopes  at  the  same  elec- 
tion, was  not  M  offisnse  under  the 
sUtatet 

(FroTMenoe  Decided  Deoember  Si,  18W.) 

ON  defendants'  exceptions  to  the  court  of 
common  pleas.   Overruiedin  part  and  sw- 
tmned  in  pari. 

At  the  March  Term,  1887,  of  Ibe  Court  of 
Common  Pleas,  an  indictment  was  found 
■ninst  the  defendants,  charring  that  on  the 
Tthdayof  December.  1886,  at  Pawtucket,  meet- 
ings of  the  (qualified  electras  of  the  several 
wuds  of  the  ci^  of  Pawtucket  for  tbe  election 
of  &  representative  in  tbe  General  Assembly  of 
said  State,  and  of  a  mayor  and  other  municipal 
oGBcers  of  said  citv,  bavine  been  duly  warned 
ud  called  according  to  mw,  were  then  and 
there  hokleu;  and  that  at  the  meeting  of  tbe 
electon  of  Ward  0,  one  Bernard  J.  Cofilns  was 
Tarden,  and  one  James  H.  Gannon  was  clerk; 
tod  that  Collins  and  Gannon,  witb  force  and 
arms,  did  then  and  there  maliciously,  unlaw- 
fnlh^,  and  knowingly  sea!  up,  direct,  and  send 
to  tne  city  clerk  oi  Pawtucket  a  pari  only  of 
the  ballots  cast  for  mayor  of  said  city  at  said 
meeting,  against  tbe  form  of  the  statute  in  such 
case  made  and  provided,  and  against  tbe  peace 
and  digni^  of  the  State. 

Tbe  rndfctment  was  found  under  Pub.  Stat 
diap.  10,  g  3S,  wblcb  is  aa  follows: 

"Every  moderator,  warden,  or  town,  ward, 
or  district  clerk,  wbo  shall  neglect  to  seal  up 
and  direct  tbe  l»llots,  or  to  send  tbe  same,  as 
benlnbefore  or  by  tbe  Constitution  provided, 
or  who  shall  knowindy  seal  up,  direct,  and 
•end  8  part  only  of  tbe  baDota,  diall  be  tinea 
Dot  less  than  flOO  nor  more  than  $8,000,  or  be 
imprisoned  not  more  than  tbree  years,  either  or 
both,  at  the  discretion  of  tbe  court  whicb  aball 
try  such  offender." 

Tbe  defendants  asked  the  court  of  common 
pleas  to  quasb  the  indictment  because: 

1.  Tbe  legallv  set  time  for  electing  represen- 
tatfrcs  in  the  General  AeaemUy  is  in  April  of 
«*ch  year;  and  as  this  indictment!  alleges  that 
on  December  7,  1686,  there  was  held  an  elec- 
tion "for  representative,  etc."  the  indictment 
is  bad  for  not  stating  whether, said  election  was 
a  special  or  a  called  election. 

1  Tbe  indictment,  alleging  that  tbe  election 
was  "for  *  *  •  mayor  and  other  municipal 
offlcers,"  is  for  not  specifying  that  munici- 
pal officers  were  to  be  voted  for, 

S.  The  Indictment  charges  tbe  defendants 
jota^.   They  should  have  been  severally  in- 

4.  Tbe  indictment  all^^  that  tbe  defend- 
tats  Fettui>ed  "a  part  only  of  tbe  ballots  cast 
formayor  at  said  election,"  and  does  not  state 
vbetber  the  ballota  not  returned  were  ballota 
legdlv  cast.  The  Indictment  should  have 
stated  that  tbe  defendanta  returned  a  part  only 
of  tbe  ballots  l^ally  cast  at  aaid  election. 

5.  The  voting  lists  used  at  said  election  were 
signed  by  Frederic  Clark  Say  lea.  Mayor.  Said 
IRL 


Sayles  was  not  a  member  of,  nor  tbe  preaiding 
officer  of,  the  Board  of  Canvassers  of  said  Paw- 
tucket; hence  there  was  no  l^al  election  In 
said  Pawtucket  December  7,  lw6. 

The  motions  to  quash  were  refused,  and  the 
defendantsexcepted.  At  tbe  trial  before  a  Jury 
in  tbe  court  of  common  pleas,  it  appeared  in 
evidence  that,  at  said  election  when  the  ballots 
were  counting,  envelopes  containing  ballots 
were  taken  from  tbe  ballot-box,  and  that  these 
enTOlopea  contained  ballots  both  tor  represen- 
tative to  tbe  General  Assembly  and  for  m&jot, 
Tbe  defendants,  acting  on  the  advice  of  law- 
yers present,  did  not  count,  and  did  not  return, 
the  ballots  for  mayor  found  in  tbe  envelopes. 
Pub.  Stat.  chap.  10,  11,  is  as  follows: 
"  In  all  elections  for  general  officers,  repre- 
sentatives in  Congress,  electors  of  President 
and  Vice-President  of  tbe  United  Stales,  and 
whenever  tbe  vote  is  taken  by  ballot  in  tbe 
election  of  senators  and  repreeentathres  in  the 
General  Assembly,  tbe  ballots  may  be  deposited 
in  tbe  ballots-box  in  an  envelope  such  as  afore- 
said, or  without  an  envelope,  at  tbe  optitm  of 
tbe  voter;  provided  that  alt  ballots  given  by 
any  voter  on  tbe  same  voting  day  in  said  elec- 
tions, and  in  all  electtons,  when  enclosed  in  en- 
velopes, fiball  be  encloeed  In  one  and  the  same 
envelope." 

Pub.  Stat.  chap.  87,  §  17,  is  as  follows: 
"No  envelopes  shall  be  used  in  tbe  election  of 
mayor,  aldermen,  coromon-couiHdl-men,  war- 
dens, or  ward  clerks  of  cities." 

Tbe  defendants  asked  tbe  presiding  justice 
to  charge  tbe  jury: 

1.  If  the  juiy  finds  that  tbe  ballots  unre- 
timted  were  not  legal  ballots,  tbe  defendants 
are  innocent. 

3.  As  an  election  for  representative  in  the 
General  Assembly  was  holding,  and  as  the  vo> 
ters  had  a  right  to  vote  for  representative  in  an 
envelope,  tbe  warden  and  clerk  could  only  as- 
sume that  tbe  voters  knew  tbe  law,  and  were 
only  voting  for  representative;  and  then,  when, 
counting  tbe  ballots,  they  first  discover  that 
there  are  ballots  in  the  envelopes  for  mayor, 
etc.,  they  can  only  then  decide  whether  to 
count  said  ballots  or  not;  and  if  these  factaare 
proven  the  defendants  are  not  guilty. 

8.  As  the  defendants  requested  and  followed 
leral  advice,  they  are  innocent. 

The  preridingjustice  refused  these  requests 
for  instructions  to  tbe  Jury,  and  charged  that, 
if  the  defendants  knowinny  returned  a  part 
only  of  the  ballots  cast  ror  mayor,  they  were 
guilty. 

To  tbe  refusal  to  charge,  and  to  tbe  charge 
given,  the  defendants  excepted.  After  verdict 
of  guilty,  they  filed  in  this  court  an  allowed  bill 
of  excepUous,  and  a  motion  In  arrest  of  Judg- 
ment because  the  indictment  does  not  state  to 
whom  and  where  tbe  defendants  returned  "a 
part  only  of  the  ballots  cast  for  mayor  in  said 
election," 

MessTB.  "Hugh  J.  Carroll  and  Thomas  J. 
McParlin  for  defendants. 

Mr.  CUbrenee  A.Aldrieh..A«t.  Attjf-Qm. , 
for  the  State. 

Stlaess*  J.,  delivered  the  opinion  of  tlie 
court: 

Tbe  question  before  us  is  whether  the  pro- 
viso in  Pub.  Stat.  chap.  10.  §  11,  altoiTs  voting 
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fn  envelopeB  for  dly  offlcers,  as  well  as  those 
therein  derigoated,  if  they  happen  to  be  voted 
for  at  the  same  election.  We  do  not  think  the 
proviso  was  meant  to  extend  this  privilege  so  as 
to  include  voting  in  an  envelope  for  officers 
which  another  part  of  the  statute  prohibits. 
The  ifforiaoerldentlymeaas  tbat,in  allelectlotu 
where  envelopes  are  used,  each  voter  sb&U  en- 
close in  one  envelope  his  ballots  for  all  such  oifl- 
cera  asmay  be  votea  for  in  that  way.  Tbe  pur- 
pose is  to  prevent  double  voting  for  one  officer, 
if  two  or  more  envelopes  were  used,  do  mode- 
rator conld  know  that  each  did  not  contain  a 
ballot  for  the  same  officer.  So,  if  one  were  in 
an  envelope  and  one  open,  there  would  be  no 
way  to  determine  whether  they  were  duplicates. 
Hence,  the  statute  means  that  all  ballots  which 
a  voter  may  enclose  shall  be  in  one  envelope, 
and  then,  if  there  are  duplicates,  the  vote  ia  to 
be  rejected.  If  the  statute  were  held  to  mean, 
as  the  prosecution  contends,  that  in  all  elec- 
tions, if  an  envelope  is  used,  all  the  ballots  cast 
by  tbe  voter  shall  be  enclosed,  there  would  be 
an  obvious  difficulty,  in  the  city  of  Providence, 
for  example,  la  case  a  member  of  the  General 
Assembly,  or  represectative  in  Congress,  etc, 
should  be  voted  for  at  a  dty  election.  If,  as  is 
customary,  only  one  ballot-box  be  used,  how 
could  it  be  known  whether  the  envelope  of  a 
registry  voter  contained  a  vote  for  members  of 
tbe  ci^  council?  Taxpayers  could  vote  for 
both  cusses  of  offlcen;  registry  voteu  for  only 
one  class;  and  yet  their  envelopes  would  min- 
gle indiscriminately  in  the  baUot-box.  la  an 
election  solely  for  city  officers,  it  is  plain  that 
a  moderator  could  not  receive  ballots  in  an  en- 
velope; for  they  would  be  offered  in  a  manner 
contrary  to  law.  If,  then,  as  we  think,  the 
right  to  vote  in  an  envelope  is  not  changed  or 
extended  by  the  fact  that  another  i^ker  who 
may  be  voted  for  in  an  envriope  is  to  be  voted 
for  at  tbe  same  time  with  ci^  offloen,  ballots 
for  these  officers  in  an  envelope  are  equally  il- 
legal, and  therefore  cannot  be  counted.  Bat  if 
they  cannot  be  counted,  we  see  no  reason  why 
thOT  should  be  returned.  It  follows,  then,  that 
Pub.  Stat.  cbxp.  10,  g  35,  under  which  the  de^ 
fimdants  are  Indicted  for  seDdteg  a  put  only 
of  the  ballots,  must  refer  to  baltots  whidi  can 
be  legally  received  and  counted.  This  is  evi- 
dent, also,  from  other  parts  of  the  chapter. 

Pub.  Btat:  chap.  10,  %  14,  requires  the  mod- 
erator or  warden  and  clerk  to  open  the  enve- 
lopes, count  the  ballots,  and  announce  the  re- 
salt*;  and  %  15  provides  for  ttie  rejection  ttf 
double  ballots  for  the  same  office.  These  are 
fflegal  ballots,  and  most  be  thea  and  there  re- 
jected in  order  to  announce  the  result.  For  the 
same  reason,  other  ballots,  ptainly  illegal, 
riiould  also  be  rejected,  la  doing  tbU  no  ju- 
dicial action  is  called  for  on  the  part  of  the 
moderator  or  clerk.  It  is  simply  a  matter  of 
inBpectl<m.  If  the  ballots  do  not  conform  to 
law,  ther  cannot  be  received;  or  if  received 
witfaont  knowledge  of  their  illegality,  as  in  the 
case  of  ballots  in  envelopes,  they  must  be  re- 


jected when  tbeir  illegality  beoooMs  tffum. 

If  they  do  not  conform  to  tbe  law  they  oe  no 
votes.  We  think,  therefore,  that  tbe  wwdm 
and  clerk  had  the  right  to  r^^  the  bsDottfor 
mayor  and  other  city  ofBcers.  found  lo  fard- 
opea,  and  coasequenUy  that  Uiey  wore  not 
bound  to  return  tfaeoL 

As  we  understand  tbtf  second  reqnot  to 
icbarge,  it  raises  this  pctat.  It  is  qnits'v^ne, 
and,  taken  strictly,  the  exception  based  npoo  the 
request  might,  without  impropriety,  be  over- 
ruled.  In  view,  however,  of  the  plam  questka 
in  the  case  to  which  this  request  was  Aaatt- 
less  intended  to  apply,  we  thmk  the  eKfpdoa 
should  be  sustain^. 

The  motions  to  quash  were  property  onr 
ruled,  as  the  Indictment  states  a  caae  onikr  the 
statute.  The  facts  relating  to  the  votes  in  es- 
velopee  appear  only  from  the  evidence. 

Exeepiiant  to  toeond  requett  to  «Aafj)»,  m- 
tained.  Other  exeeptioM  and  auttomt  to  fwil, 
ovemded. 


UNIOH  caHPAm^ 
e. 

Charies  H.  FECEHAM  et  tU. 

1.  To  make  a  hiehwKy  1^  dttdieaitiOB. 
there  must  be  the  Msent  of  the  ows- 
era  of  the  land  to  its  approprialion  for 
a  public  highway,  and  its  nae  hj  tbe 

Jioblie  for  such  purpose,  and  for  snc^i 
eDffth  of  time  that  tbe  public  acoomtno- 
danon  and  pii^te  righls  mifcht  be  ma- 
terially affected  by  an  interinption  trf 
the  enjoyment.  The  assent  of  oie  own- 
ers may  be  inferred  from  silenoe  and 
acquiescence  in  tbe  public  use. 

2.  But  if  tbe  act  of  dedleatlon  be  un- 
equivocal. It  may  take  place  l—wfr 
»tely. 

8.  The  laxoat*^  a  '^^7',  which  is  a  thw 
oofl^lKfkTe.  and  not  a  mere  ooHit,  orwiy 
termiaating  on  private  jpropa^,  is  le- 
garded  as  signineant.  Some  eaiea  aa- 
Bume  that  the  intentloa  to  dedisaM 
mav  be  inai^od  from  the  opeong  ^ 
such  Uioroi^^i&re.  where  nouung  ap- 
pears to  the  otmtmiy. 

4.  Dedieatloa,  once  complete,  caaartbs 
rev«Aed  so  long  as  the  pubtie  use  ii 
maintained  and  public  accommodsitk* 
and  private  right  might  be  affected  1^ 
an  interruption  of  the  enjoyment. 

(ProvMenoe — DeoMed  Jaauarr  Z,  1M.t 

ACTION  ot  trespass  yuont  damamfi^ 
Heard  by  the  court,  trial  by  jmy  havisf 
been  waived.   Judgment  for  defendant!. 

Tbe  action  was  brought  by  plaiotilt,  dsin- 
ing  to  be  sole  and  exclusive  owner  of  a  prime 
way,  known  as  Narragansett  Avenue,  in  ibe 
town  of  Cranston,  against  defendants,  for  tak- 


14.  After  the  votlog  In  any  town,  oltr, 
wartLor  district,  for  the  ofBoers  herein  mentf oaed,Dr 
any  of  them,  aball  be  closed,  the  moderator  and  town 
clerk,  or  the  warden  and  ward  olerh,  or  the  moder- 
ator and  district  clerk,  sball,  la  open  town,  ward,  or 
district  meettn«B,  proceed  to  open  the  envelopes 
and  count  the  ballots;  and  tbe  moderator  aball  an- 
nounce the  result,  and  the  oCarks  <rt  tlie  towns  not 


divided  into  dtsta^ota  shall  give  oertUoatn  to  tte 

persons  elected.  ^  

S  15.  If  any  envelopes  shall  contain  mowtw 
one  ballot  for  the  same  person  -for  the  mm 
office,  or  ballots  for  dilTereni  iMrBcms*jr  tiiB»J 
offloe.  elttier  on  the  aaioe  plaoe  of  m^^o'^"'' 
ferent  pieces  of  paper,  all  sanh  ballola  akiU  M 
jeoted,  and  notooiuitedJ^  r 
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ii^  down  and  lemonDg  certain  fences  whkb 
ptaiBtiff  bad  placed  across  Narrasansett  Are- 
Bue,  and  for  other  trespasses. 

Defendants  justified  their  acts  on  the  ground 
that  tbey  were  acting  aa  servants  and  agents 
of  a  certain  corporation  which  then  was  and 
noT  n  the  owner  of  Narragansett  Park,  wliich 
was  dtuated  next  to  said  avenue;  that  said  cor- 
poration bad  a  lij^t  to  pass  over  said  arenne 
to  get  to  the  pork,  and  Uiat  they  were  Uierefore 
in  the  lawful  exercise  of  their  rights  In  taking 
down  the  fences  and  opening  the  way  to  the 
part 

PuitlKr  facts  appear  in  the  opinion. 

Gwwier  and  C 
Frudi  ParkhBFVt.  for  plaintiff: 

Tboe  is  no  evidence  that  the  avenue  has  ever 
bpcome  a  public  highway,  dther  (1)  try  action 
of  the  town  councfl,  luder  Pnb.  Stat.  chap.  H, 
^1-17;  (8)  by  twen^ years'  use,  and  action  by 
towncouQcil,  under  Pub.  Stat  chap.  64,  S§  18- 
24:  (S)  by  conveyance,  under  chap.  64,  g  S»;  or 
(4)  by  dedication  or  user  at  common  law,  under 
cbap.  M,  §^  2«,  37. 

Bj  description  in  deed,  bounding  estate  on 
"eaatnly  line"  of  Narragansett  Avenue,  the 
fee  of  the  avenue  is  excluded. 

Httgk«$  V.  Providence  d  W.  It.  Co.  2  R.  I. 
SOS;  Aug.  &  D.  Highw.  ^  815,  p.  410,  note  3, 
and  cases  cited. 

Dedication,  to  be  complete,  must  be  made 
by  the  owner  of  the  fee  to  the  general  use  of 
the  public,  and  must  be  accepted  by  the  public 
at  luge.  A  user  by  a  limited  portion  of  the 
puMic  wni  not  be  endence  of  a  dedication,  bat 
rather  of  a  mere  xerocable  license. 

Ang.  &  D.  Highw.  ^%  184-141,  and  cases  cited 
'm%140. 

Where  the  way  is  opened  as  a  private  pass- 
wgy,  aod  that  fact  clearly  appears,  It  cannot 
be  cmTerted  into  a  public  h^way  1^  the 
mere  use  thereof,  no  matter  bow  long  that  use 

may  be  continued. , 

BaU  V.  MeLeod.  3  Met.  (Ky.)  98;  WhiU  v. 
Bradley,  66  Me.  254;  MemingUm  v.  MiUerd,  1 
R  L  98;  Barker  v.  Clark.  4  N.  H.  880. 

Without  a  clear  and  unequivocal  maoifes- 
tatioD  of  an  intention  to  dedicate,  dedication 
will  not  be  presumed  until  after  a  twenty  years' 
user  by  the  public. 

Ang.  &  D.  Highw.  g§  143,  148.  146,  147, 
and  cases  cited. 

There  is  no  evidence  that  any  right  of  way, 
Blrictly  "appurtenant "  to  Narragansett  Park, 
ever  existed. 

No  easement,  properly  so  called,  of  a  way 
over  Narragansett  Avenue  to  Narragansett 
Put  ever  existed  at  any  time. 

The  quasi  easement  did  not  pa£8,  by  tbe  sale 
the  original  proprietoi'  of  the  gveui  doml- 
naot  estate,  with  the  "appurtenances." 

Whalley  v.  Thonwaon,  1  Bee.  &  P.  876;  Larw- 
ley  V.  Hammond,  L.  R.  8  Exch.  161;  S.  C.  87 
L  J.  Exch.  118;  Thomtmn  v.  WaterUm,  L.  R. 
8  Eg.  86;  8.  G.  87  L.  J.  Ch.  495;  WorthingUm 
T.  GriMm,  2  El.  &  El.  618;  A  C.  39  L.  J.  Q. 
B.  Ufl;  Pearson  v,  Spencer,  1B.&B.  affirmed 
3  B.  &  S.  761;  Pdlden  v.  Bmitard,  JL  R.  1  Q.  B. 
156;  8.  a  85  L.  J.  6.  B.  92;  8.  C.TB.A  S.  180; 
BaHuT  V.  Clark.  4  N.  H.  880;  Oapetty  v.  BeOi- 
'nne,  14  Mass.  49:  Grant  v.  GJuue,  17  Mass. 
443;  Parsons  v.J<ainaon,  68  N.  T.  62;  Evans  v. 
/)(i»a,7  RL806;  iVMHfanw2b0<Cb.  v.  GortiM 


8,  Engine  Cb.  8  R.  I.  064;  (yitt>rke  v.  Smttk, 
11  R  L  350;  Goddard,  Easem.  Bennett's  Am. 
ed.  p.  100  et  $eq. 

The  right  of  way  here  claimed  is  not  a  "way 
of  necessity;"  for  it  appears  that  Narragansett 
Park  has  a  frontage  of  1,500  feet  on  a  public 
highway  (Park  Avenue),  where  a  gate  does  In 
fact  exist,  and  where  tbiere  is  sufficient  space 
for  all  puipoaes  of  entrance  and  exit. 

A  *'  way  of  necessity  "  can  be  acquired  by 
implied  grant  only  when  the  grantee  has  no 
other  way  to  his  ground.  Convenience  alone, 
even  greEtt  convenience,  is  not  suffldent  to 
raise  the  implication  of  a  right  of  way. 

Qoddard,  Easem.  Bennetts  Am.  ed.  267,  268 
St  seq.;  VaOeff  Falls  Go.  v.  Dotan,  9  R.  I.  489; 
Kwns  V.  Dajta.  7  R.  1, 806;  Providmee  Toot  Go. 
V.  Coriiss  S.  Engine  Ci>.  9  R.  I.  664;  ffBorke  v. 
Smith,  11  R.  I.  359;  Hiehois  v.  Luce.  34  Pick. 
103;  Fetters  v.  Bvmphrey,  18  N.  J.  Eq.  360; 
8luw)esant  v.  Woodruff,  31  N.  J.  L.  183;  Bolme 
V.  Oorii^,  2  Bing.  76,  3  L.  J.  C.  P.  184;  Proctor 
V.  Hodgson,  10  Excb.  834;  24  L.  J.  Excb.  195; 
Dodd  V.  BureheU,  1 H.  &  C.  118,  SI  L.  J.  Exch. 
864;  Lawtmt  v.  Biwrt,  2  UcOoid,  440;  dowfto 
V.  Beikune,  14  Mass.  S5;  Lide  v.  Badtev,  86 
Ala.  627;  ViaU  v.  Carpenter.  14  Gray,  126;  Al- 
ley V.  CarUUyn,  39  Tex.  74;  TraOe  v.  Paaerson, 
39  Me.  499;  Anderson  v.  Buchanan,  8  Ind.  13^; 
HaUv.  MeLeod.  2UeL  (Ky.)98;  Opdenv.  Orove. 
88  Pa.  487;  Oliver  v.  Pitman,  dUMass.  50;  Allen 
V.  Eineaid,n  Me.  155. 

Messrs.  Cluu>lea  Bradley  and  Walter 
F.  Azx|(ell  for  defendants. 

StlneaSt  J.,  delivered  tbe  opinion  of  the 
court: 

Two  questions  are  raised  in  the  case:  First, 
whether  tbe  strip  of  land  called  Narragansett 
Avenue  is  a  public  way  by  dedication;  and 
second,  whether,  otherwise,  the  plaintiff  Is 
estopped,  by  reaacm  of  the  deed  of  a  common 
grantor  prior  in  date  to  the  pMntifl's  deed, 
from  interfering  with  its  use  as  a  way  by  the 
Rhode  Island  Socie^  for  tbe  Encouragement 
of  Domestic  Industry,  under  whose  authori^ 
tbe  defendants  justifv  the  alleged  trespass. 

The  rule  in  r^rd  to  highways  by  dedica- 
tion is  thus  stated  by  Greene,  Ch.  J.,  m  Hughes 
T.  Prwidgnee  A  W.  It.  Co.  2  R.  I.  498,  499: 
"To  make  ablgbway  by  dedication,  there  must 
be  the  assent  of  the  owners  of  tbe  land  to  its 
appropriation  for  a  public  highway,  and  its  use 
by  the  public  for  such  purpose,  and  for  such 
a  length  of  time  that  the  public  accommoda- 
tion and  private  rights  might  be  materially  af- 
fected 1^  an  interruption  of  the  enjoyment" 
The  owner's  intention  to  dedicate  must  appear; 
and  tbe  acceptance  of  such  dedication,  by  using 
it,  on  the  part  of  the  public,  must  also  appear. 
Where  these  two  facts  concur,  tbe  dedication 
is  complete.  Fairfield  v.  Morey,  44  Vt.  389, 
248.  "Time,therexore,  though  often  a  mateiial 
ingredient  in  the  evidence,  is  not  an  indispens- 
able ingredient  in  the  act  of  dedication.  If 
the  act  of  dedication  be  unequivocal,  it  may 
take  place  immediatelv."  Ogle  v.  Phila.  W.  d 
B.  R.  Co.  3  Houst.  (Del.)  378;  Ang.  Highw. 
8d  ed.  §  142. 

Tbe  question,  then,  is  whether  the  facts  show 
a  dedication  within  these  rules.  In  1865  the 
A.  &  W.  ^rag^e  Mfg.  Co.  owned  tbe  strip  of 
land  ,  in  dispute,  and  a  a>nddemble>  tract  op 
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each  Bide  of  it.  On  the  east  side  of  the  strip 
the  company  built  a  trotting'park.  with  en- 
trances opening  on  the  strip,  along  which  the 
path  eztendea  upwards  of  a  thousand  feet. 
Thnnigh  Amasa  Spragiie,  an  officer  of  the  cor- 
poration, a  survey  ana  plat  of  the  land  was 
made,  on  which  the  strip  was  laid  out  as  Narra- 
ganaett  Areuue.  This  plat  was  not  recorded. 
However,  nor  was  it  referred  to  in  the  deeds  of 
the  land  sulwequently  given.  The  avenue  wa^j 
opened  and  worked  to  a  ^^rade;  a  substantial 
bridge  was  built  over  a  railroad  across  which 
the  avenue  ran;  the  fence  and  entrance  to  the 
park  were  built  along  ita  line;  tracks  for  horse 
cars,  running  from  the  city  of  Providence,  were 
laid  upon  it;  and  the  way  thus  laid  out  and 
built  extended  from  the  main  road  between 
Providence  and  Cranston  Print  Works,  at  one 
end,  to  the  road  to  Knigfatsville,  at  the  other. 
Between  these  highways  there  was  no  other 
connection,  except  by  a  long  detour.  The  lay- 
out of  a  way  whidb  is  a  thoroughfare,  and 
not  a  mere  oturt,  or  way  terminating  on  pri- 
vate property,'h88  always  oeen  regardm  assig- 
nlflcant  in  respect  to  dedication.  There  was 
connderable  question  in  England  whether  a 
street  of  the  latter  kind  could  be  deemed  a  pub- 
lic highway,  until  the  case  of  Bateman  v.  Bluek, 
14  Eng.  L.  &  Eq.  69,  which  seems  to  haveset- 
tled  the  question  by  deciding  that  it  can  be. 
While  upon  this  point  there  has  been  a  dtvor- 
rity  of  dedsion  in  this  country,  yM  the  cases 
generally  turn  upon  the  Inference  to  be  drawn 
upon  such  a  layout  and  situation.  In  some  of 
the  cases  it  seems  to  be  assumed  that  an  inten- 
tion to  dedicate  may  be  implied  from  the  open- 
ing of  a  thoroughfare  between  public  roads  or 
public  places,  where  nothing  appears  to  the 
contrary.  Thus  Brayton,  J.,  in  9immon$  v. 
Mun^ord,  %  R.  I.  173,  188,  says,  referring  to 
the  claim  of  dedication:  "To  tiiis  point  the 
counsel  for  the  plaintiff  replies  that  the  land 
claimed  to  be  dedicated  as  a  public  highway 
terminates  at  private  land,  and.  if  laid  open, 
would  not  constitute  a  thoroughfare.  *  *  * 
The  way  claimed  to  be  dedicated,  thongta  it 
opened  nortiierly  into  Bouth  Street,  extended 
to  no  other  way  on  the  south,  and  extended 
neither  to  mill,  nor  to  market,  nor  to  any  pub- 
lic place.  Had  it  been  opened,  it  would  con- 
stitute a  mere  court,  in  which  the  public  could 
have  no  nec^ty  to  travel,  and  to  whom  it 
oonld  be  of  no  use  whatever." 

So  Best,  Gk.  J.,  In  Jarvia  v.  Dean,  8  Bing. 
448,  says:  "In  WoodY.  7ea/ the  road  was  onfy 
used  by  the  tenants  of  particular  houses. 
There  was  no  thoroughfare,  and  there  were 
circumstances  to  show  that  the  owners  of  the 
soil  never  had  assented  to  the  way  being  used 
as  a  public  road.  There  were  no  such  facts  in 
the  present  case;  on  the  contrary,  it  was  bene- 
ficiu  to  their  property  that  there  should  be  a 
public  approach  to  tills  street  from  the  public 
roads  at  Mtb  ends  of  it.  As  it  had  been  used 
for  four  or  five  years  as  a  public  road,  the  jury 
were  warranted  in  presuming  that  it  was  used 
with  the  full  assent  of  the  owners  of  the 
soil." 

In  the  present  case,  Mr.  Bprague  testified  that 
Narragansett  Avenue  vras  intended  to  be  a 

gublic  highway,  and  to  extend  to  Qreenwich 
treet,  farther  on;  but  this  part  of  it  was  never 
opmed.   He  also  testlfted  tbat  rince  its  open- 


ing it  has  been  used  by  the  public  as  a  hlghwiy, 
and  was  repaired  at  the  expense  of  the  town 
when  he  was  surveyor  of  highways.  Others 
testify  that  they  have  used  it,  chiefly,  howem, 
in  «nng  Lo  tM  park.  While  the  extent  lo 
wluch  the  public  have  need  it  is  not  very  dearl  j 
shown,  this  testimony  is  uncontradicted.  The 
advantage  to  the  public  is  apparent  from  the 
connection  opened  between  tbe  two  roads,  asd 
the  town  would  not  be  likdy  to  repair  it  imkH 
it  was  used  bv  tbe  publia 

We  think  toe  evidence  is  sufficieDt  to  diow 
both  the  Intentioa  to  dedicate,  and  woomtaaat; 
and  thus  It  coven  both  the  eaaential  elemeBtB 
of  a  complete  dedicstloo.  Tbe  only  evideaGe 
offered  by  the  plaintiCF  to  rebut  the  infercnoe<d 
dedication  ia  that  in  186&,  tliree  or  four  yean 
after  the  avenue  had  been  opened,  a  notice  w« 
posted:  "This  road  is  private  proper^."  If 
such  a  notice  had  bden  put  up  when  the  road 
was  opened,  it  would  have  tended  to  rebatOe 
inference  of  dedication,  and  to  Indicaledmjriy 
a  permissive  use  by  the  public.  But  dedica- 
tion, once  complete,  cannot  be  revoked,  aok^ 
as  the  public  use  is  maintained,  and  public  ic- 
commodation  and  private  rwht  might  be  if- 
fected  by  an  Interruption  of  the  enloymeot. 
Hughet  V.  Providence  di  W.  R.  Co.  2  R.  L  m. 
499;  Ang.  Highw.  8d  ed.  g  167,  and  cues 
cited.  Upon  the  undisputed  testlnooy  in  tkis 
case,  Narragansett  Avenue  had  already  beeoBe 
a  public  hignway.and  tbe  posting  of  audi  a  no- 
tice afterwards  ccnild  not  change  its  character. 
The  notice  probably  meant  no  more  than  t 
warning  tbat  tbe  road  had  not  been  declared  a 
public  highway,  by  the  town,  so  as  to  make 
the  town  liable  for  ita  repair,  under  tbe  aut- 
ute.    See  R.  I.  Rev.  Stat.  chap.  48,  §  35. 

The  plaintiff  further  urges  lliat  no  authority 
has  been  shown  from  tbe  corporation  owning 
the  land  to  Amasa  Sprague  to  open  and  dedi- 
cate the  road.  He  was  an  officer  of  the  com- 
pany, and  one  of  its  principal  stockholders,  act- 
ing for  the  company  in  the  improvementi 
made  at  that  time.  The  assent  of  the  owner 
may  be  inferred  from  sOenee  and  acqidescwre 
in  the  public  use.  Bughm  y.  I^vt^atnet  S  W. 
R.  Go.  mpra. 

It  follows  that  the  act  of  the  defendants,  the 
servants  of  the  society  owning  the  land  on  one 
side  of  the  avenue  in  question,  in  removing  ao 
obstruction  to  a  public  way,  was  not  a  tretpwa. 
and  that  Judgment  must  be  given  in  tluir  fa- 
vor. It  IS  unnecessary,  in  this  view  of  Oe 
case,  to  oondder  the  question  of  esti^H>d. 

JvdgmeiafijT  the  d^ndanU. 


Daniel  W.  BRATTON 
r. 

Samuel  8.  DEXTER 

Where  an  »ppe»l  from  a  jtutioe  oonrt  to 
tbe  common  pleas  has  been  di—il— d 
in  tbe  common  pleas  beeaose  the  appeal 
bond  was  not  dnly  executed,  an  ora«r 
for  a  nevr  trial  m  the  coamon  pleas 
can  not  be  obtained  on  »  petHioa 
therefor  to  the  mprmM  eovt. 

(FrovMenoe — Dedded  Janunr  7.  MBJ 
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N  defendant's  petition  for  a  new  trial.  Ito- 
ntiad. 

The  caaeiB  stated  in  Um  opinion  of  the  court. 
Xr.  W.  B.  Tftanar.  for  plalndff. 
Ifr.  4.  Oafleld,  Jr..  fw  defendant. 


P«r  Ciirl»m: 

Tbis  is  an  action  of  trover,  brought  originally 
in  the  Justice  Court  of  the  Town  of  Lincoln, 
wbere,  on  trial  under  the  plea  of  not  guilt?, 
judgment  was  rendered  on  March  0, 1886,  for 
tbeplaindfl  for  $84. 98 damages,  and  4.70co3ta. 
The  defendant  appealed  to  tbe  court  of  com- 
mon pleas,  the  appeal  bond  being  signed,  how- 
ever, not  by  tbe  defendant  personally,  but  in 
his  name  by  his  attorn^  of  record  as  his  at- 
torney^ In  the  court  oPcommon  pteas  the  ap- 
peal  was  dismissed  on  motioD  of  tbe  plaintiff, 
because  the  bond  was  not  duly  executed,  the 
attoTDCT  of  record,  as  such,  having  no  power  to 
dgn  it  m  the  name  of  his  client.  See  Murray 
V.  Peekham,  3  New  Eng.  Rep.  608.  Tbe  de- 
fendant now  petitions  for  a  new  trial,  "because, 
by  reason  of  accident,  misfortune,  and  mistake, 
be  was  prevented  from  having  a  full,  fair,  and 
impartial  trial  in  said  court  of  common  pleas." 
toe  plaintiff  opposes  the  petition,  ana  con- 
tends that  the  court  has  no  power  to  grant  it. 

He  contends  that  the  court  cannot  grant  a 
new  trial  in  the  Justice  court,  because  toe  only 
power  given  to  grant  a  trial  in  a  justice  court 
«  given  by  Pub.  Stat.  chap.  321,  1  8,  and  is 
espreasly  limited  to  cases  where  no  trial  has 
been  had.  And  see  Vaughn  t.  AUen,  3  R.  I. 
123.  This  la  clearly  so.  The  defendant,  how- 
erer.  if  we  understand  his  petition  aright,  asks 
for  a  new  trial,  not  in  tbe  justice  court,  but  in 
tbecoort  of  common  pleas. 

Tbe  only  provision  under  which  it  can  be 
claimed  that  a  new  trial  is  grantabie  in  the 
court  of  common  pleas  is  Pub.  Stat.  chap.  221, 
^  2,  which  authorizes  this  court  to  grant  a  trial, 
or  a  new  trial,  in  certain  circumstances  or  con- 
tfaigencea,  in  a  suit  "which  shall  have  been  tried 
or  decided"  in  the  court  of  common  pleas 
within  mte  year  previous  to  the  application  for 
sach  trial  or  new  trial. 

The  plaintiff  contends  that  tbe  petitioner 
liete  is  not  within  this  section,  because  the  ac- 
ti<ni  never  was  "tried  or  decided"  in  the  court 
xA  cnnmon  pleas,  tAacb  the  uipeal  was  void. 
We  tUnk  this  is  so.  The  bond  being  void,  tbe 
meal  was  at  least  voidable,  if  not  utterly 
▼old;  and  when  dismissed  on  the  plaintiff's  mo- 
tion it  was  as  if  it  bad  never  been  taken.  Tbe 
fact  is  tlie  defendant,  having  failed  to  accom- 
plish bis  appeal  in  regular  form,  is  endeavor- 
ing to  accomplish  it  under  the  form  of  a  peti- 
tiwi  for  a  new  trial.  The  General  Assembly 
hat  not  made  any  provlflion  for  this,  nor  has  It 
empowered  the  court  to  give  further  time  for 
appeal  to  appeltanis  who,  by  aoddent  or  mis- 
talie,  have  f^led  to  perfect  tbetr  appeal  as  al- 
lowed by  statute.  The  statutes  remain  now  as 
tliey  were  when  the  civil  jurisdiction  of  ius- 
ticesof  ttie  peace,  or  justice  courts,  was  limited 
to  actions  in  which  the  debt  or  damages  de- 
manded did  not  exceed  fSO,  tbou^  now,  ow- 
ing to  tbe  greatiy  enlaisea  JurlsdlctloD,  the 
eoueqnences  of  such  accident  or  mistate  is 
very  mudi  more  serious.  ^ 
Ifew  trial  denied. 

1  &L 


Robert  8HBRMAN,  Trustee, 
e. 

Charles  A.  COBB. 

B«ft»»  a  tenant  who  Is  holding  nnder^a 
lease  whi<^  provides  for  fixing  by  ap- 
praisal the  amount  of  rent  to  be  paid 
coA  be  sued*  without  appraisal,  for  a 
merely  reasonable  rent,  the  landlord 
most  have  tried  and  failed  to  get  the 
rent  fixed  pursuant  to  tbe  terms  of  the 
lease. 

(Providence  Decided  January  21, 1888.) 

ACTION  for  rent.  Heard  by  tbe  coiurt,  jury 
trial  being  waived.  Judgment  for  d^mdant. 
The  facts  are  slated  In  tbe  opinion  of  the 
court,  and  in  the  opinion  delivered  when  tiie 
case  appeared  at  a  former  hearing,  4  New  Eng. 
Rep.  7«4. 

Mr.  J»mea  TUUngliast.  for  plaintiff. 
Mr.  Patrick  J.  lleC&rth^t  for  defendant. 

Per  €}nria.m: 

The  plaintiff  in  this  action,  having  failed  to 
recover  on  the  award,  now  seelts  to  recover  ou 
a  count  for  use  and  occupation.  The  defend- 
ant, as  appeared  at  the  former  hearing,  is  in 
occupation  under  an  indenture  of  lease  for  five 
years,  with  covenant  for  renewals,  five  yean  br 
five  years,  for  seventy-five  years  longer.  It 
stipulates  libat  the  rent,  after  the  first  five  years, 
shall  be  fixed  by  appraisal  for  each  succeieding 
five,  and  be  paid  the  lessee  as  appraised. 
No  apprdsai  has  been  made  for  the  current 
five  years.  The  defendant  contends  that  he  is 
liable  for  rent  only  according  to  the  terms  pf 
the  lease,  and  offers  to  join  tne  plaintiff  in  tbe 
appointment  of  referees  to  make  the  appraisal. 
The  plaintiff  contends  that  tbe  attempt  already 
made  to  fix  the  rent  by  arbitration  having 
failed,  he  is  entitled  to  recover  a  reasonable 
rent  in  his  pending  acUoo.  To  this  point  be 
cites  the  following  cases:  PMppen  v.  atiekney, 
8  Met.  884.  889;  ^oM  T.  HeitOer,  8  West.  Rep. 
441,  44{S;  TJhrig  v.  WiUiameburgh  City  Firelne. 
Co.  2  Cent.  Rep.  416,  101  N.  Y.  802. 

These  cases  hold  that,  when  a  price  under  a 
contract  to  sell,  or  a  rent  under  a  lease,  is  to  be 
fixed  by  am>raisal,  then.  If  the  referees  ap- 
pointed uncler  the  contract  or  lease  to  make 
the  appraisal  fire  unable  to  make  it,  Uie  vendor 
or  lessor  will  be  entitled  to  sue  for  a  reasonable 
price  or  rent.  It  will  be  seen  that,  according 
to  ^ese  cases,  the  plaintiff's  right  to  sue  for  a 
reasonable  rent  depends  upon  a  condition  pre- 
cedent, namely,  his  havingtried  to  get  the  rent 
fixed  in  pursuance  of  the'  tenns  of  the  lease, 
and  failed  to  do  so.  The  plaintiff  contends  that 
he  has  complied  with  this  condition,  by  join- 
ing the  defendant  in  the  appointment  of  arbi- 
trators, whose  authority  tbe  aefendant  revokes. 
In  our  former  decision,  however,  we  sustained 
tbe  revocation,  on  the  ground  that  the  appoint- 
ment was  not  pursuant  to  the  terms  of  the 
lease;  for,  if  it  had  been,  the  revocation  would 
have  been  unavailing.  We  still  adhere  to  that 
view.  For  anything  that  appears,  a  reference 
under  the  lease  will  be  effectual;  and  we  think 
the  defendant,  If  be  is  to  be  nunrded  as  still 
occupying  undCT  the  lease,  which  is  not  qnes- 
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tloned,  is  entitled  to  such  a  refcreoce  before  he 
is  sued,  Trltbout  appraisal,  for  a  merely  rcasoo- 
able  rent. 
Judgment  for  d^endaiU  for  co»U. 


Joel  A.  WEBB 
WaDtOD  R.  CARPENTER  et  at.,  Ezrs. 

A  will  gave  aereral  beqnests  to  dtfferent 
persons,  and  the  reslanam  to  a  certain 
nephew  and  others,  to  be  divided  be- 
tween them.  A  cf>diell  was  to  the  fol- 
lowing effect:  "Thinking  I  have  not 
giTen  my  nephew  as  much  as  I  wanted 
to,  *  *  *  I  want  a  good  monument,  and, 
when  all  my  expenses  are  paid,  I  want 
my  nephew  to  have  all  of  the  money 
that  is  left,  if  there  is  any.  I  want  him 
to  have  instead  of  having  it  divided  as 
it  was  written  in  my  will."  Meld,  that 
this  eodlell  was  not  so  inconsistent 
with  the  bequests  made  in  the  will  as 
to  work  a  revocation  of  them,  and 
thtow  the  amount  thereof  ioto  the  re- 
siduum; but  that  its  intent  and  effect 
was  merely  to  give  the  nephew  all  the 
residnam,  after  payment  of  such  be- 
qnests,  instead  of  dividing  it  among 
him  and  the  others  as  origmally  pro- 
vided in  the  will. 

(Providenoe — Decided  Jaouary  7, 18S8.) 

ACTION  of  asBumpsit  to  recover  money  al- 
ibied to  he  doe  pbintlff  under  the  provi- 
^oQScnawill.  On  demurrer  to  the  pleas.  Otvr- 
nUed. 

The  case  ie  stated  in  the  opinion  of  the  court. 
Metm.  Nathan  W.  UtUefleld.  Charles 
H.  Pagre*  aod  FraakUn  P.  Owen,  for 

plaintiff. 

J^mrt.  Zlba  O.  Sloenm,  A.  P.  Crafts* 
and  F.  W.  Tilllnchaat,  for  defendants. 

Stiness*  J.,  delivered  the  opfaiioD  (tf  the 

court: 

The  plaintiff  sues  for  monev  which  he  claims 
is  due  to  him  as  residuary  lei^tee,  under  a 
codtdl  to  the  will  of  Hannah  Jmrrows,  late  of 
Souti)  Kinsston,  deceased.  The  defendants, 
executors  of  the  will,  plead,  setting  forth  the 
will;  that  they  have  paid  certain  legacies,  given 
by  the  will,  and  have  also  paid  all  the  ba^ooe 
remainiag  to  the  plaintiff,  as  residuary  legatee. 
To  Uiis  plea  the  plaintiff  demurs,  thus  lidsing 
the  question  whether  the  codicil  revoked  the 
bequests  in  dispute,  and  entitled  the  plaintiff  to 
receive  them  as  a  part  of  the  residuum. 

The  will  gave  several  bequests  of  money  and 
personal  property  to  nephews,  nieces,  and  oth- 
ers, and  the  residuum  to  the  children  of  a  sister, 
to  the  plaintiff,  and  another,  to  be  equally  di- 
vided between  tbem.  In  the  codicil,  after  say- 
ing, "thinking  I  have  not  given  my  nephew 
Joel  Audubon  Webb  as  mach  as  I  wanted  to" 
die  gave  him  certain  articles  of  househc^  tnt- 
niture,  and  flnal^  sdd:  "I  want  a  good  monu- 
ment, and  when  all  of  my  expenses  is  paid.  I 


want  J.  Audubon  Webb  to  have  all  of  the 
money  that  is  left,  if  there  is  any.  I  want  hin 
to  have  instid  of  having  It  divided  as  it  ni 
written  in  my  will." 

The  plaintiff  claims  that  the  oodlcS  imkii 
all  the  pecuniary  legacies  of  the  will,  and  givn 
to  bim  all  the  money  that  is  left  after  payneni 
for  the  monument  and  expenses.  The  defend- 
ants contend  that  this  clause  of  the  codicil  sf- 
fects  only  the  residuary  clause  of  the  will, 

fiving  the  residuum  to  the  plaintiff  instead  « 
ividdiur  it  aa  therein  provided. 
A  will  and  a  codidl  are  to  be  consmied  to- 
gether, as  one  testamentary  act,  and  dispostiois 
in  the  will  are  not  to  be*  disturbed  any  mom 
than  is  necessary  to  give  effect  to  the  codidL 
1  Jarm.  Wills,  5th  Axa.  ed.  from  4th  Load 
ed.  848.  "A  will  or  codicil  may  operate  ts  ■ 
revocation  of  a  prior  testamentary  instmmeDt, 
by  the  effect,  eiUier  of  an  express  clause  of  n- 
vocation.or  of  an  luconsistent  dispoBitiOD(rfllie 
previously  devised  property."  Derbj/  v.  DBrbg, 
4  R.  I.  414,  426;  1  Jarm.  Wills.  ^  Am.  ed. 
from  4th  Lend.  ed.  386. 

In  this  codicil  the  pecuniair  le^cies  of  the 
will  are  not  expressly  revokea.  The  questioo, 
then,  is  whether  the  words,  "all  of  the  ukhmj 
that  is  left,  if  there  is  any,  I  want  him  to  ban, 
instid  of  having  it  divided  as  it  was  written  in 
my  will,"  are  so  inconsistent  with  the  fcHuicr 
disposition  of  tbe  money  as  to  imply  a  rcroca- 
tion  of  the  bequests.  We  think  not  SodisD 
implication  must  be  clear  and  certain.  If  the 
codicil  can  as  well  be  construed  to  refer  to  tbe 
residuary  clause,  without  affecting  the  partica- 
lar  bequests,  as  otherwise,  we  are  bound  to 
give  it  that  construction.  Not  only  can  it  be 
so  construed,  but  we  think  the  language  and 
evinces  an  Intention  to  limit  it  to  that,  witboot 
disturbing  the  other  legacies.  The  testatrix 
says  she  thinks  she  has  not  given  the  plaintiff 
as  much  as  she  wanted  to;  but  tbe  natairtl  im- 
port of  this  statement  is  not  that  she  wanted  to 
give  him  all.  By  giving  him  all  that  is  left,  if 
there  is  any,  she  indicates  that  poesildy  notb- 
ing  will  be  left.  Under  the  facts  as  set  oat  io 
the  pleadings  and  admitted  by  the  demurrer, 
it  appears  that  there  was  a  surplus  over  all  tbe 
legacies.  In  view  of  the  amount  of  tbw  leg^ 
BCies,  it  is  difficult  to  suppose  she  would  have 
intimated  a  doubt  as  to  the  surplus,  if  oid;  tbe 
monument  and  expenses  were  to  be  (xmaideied. 
But,  however  it  might  have  been  if  the  dnw 
bad  stopped  there,  the  conclading  words  sees 
to  show  clearly  what  the  testatrirnad  in  nusd. 
It  was  that  the  plaintiff  was  to  have  all  ihit  wm 
left  under  the  will,  instead  of  having  it  divided 
into  several  parts,  as  it  would  have  tieeo  but 
for  the  codicd.  Legacies  of  unequal  amooatt 
would  not  Ix!  likely  to  be  spoken  of  aa  a  diri- 
sion.  The  use  of  the  word  "divided"  puou 
clearly  to  the  residuary  clause.  This  accords 
with  the  terms  of  hou  will  and  codidl,  ind 
shows  what  was  tbe  increase  she  wanted  tbe 
plaintiff  to  have,  namely,  tbe  whole  of  tbeiv- 
siduum  instead  of  a  part  of  it.  Since,  tboi. 
there  is  no  necessary  or  implied  revocaUon  of 
tbe  bequests  of  the  will,  in  this  clause  of  tbe 
codicil,  but  aa  apparent  intention  to  tbe  cod- 
traty,  they  must  stand  as  valid  bequests,  which 
were  properly  paid  by^  the  exeontors. 
dgmurren  are  ther^fitrn  MwrmML 
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STATE  of  Rbode  Island 

V, 

William  PITZPATRICK. 

The  proTision  of  R.  I.  Pub.  StAt.  dutp. 
834.  of  May  4,  1887.  §  1,  which  pro- 
liibits  any  person  from  keeping  any 
imtorioting  Uqnors  "  fbr  the  purpose 
of  sale,**  Is  not,  for  the  reason  that  it 
ma^  incidentally  interfere  with  foreign 
or  interstate  commerce,  obnoxiouB  to 
the  Federa.1  Comstitntion.  art.  1,  %  8, 
which  oonfers  upon  Congress  exclasive 
power  "to  regulate  commerce  with  for- 
ei^  nations  and  among  the  several 
States." 

(ProTldenoe — Deolded  JaomiT  7, 1886.) 

y  coDstitutloDal  questions  certified  to  the 
Supreme  Court  imderR  I.  Pub.  Stat.  chap. 
^.  §S  1-0- 
The  case  is  stated  in  the  opinion. 
Jfi*.  Clarentse  A.  Aldrlfsh,  AmI.  Atty- 
Gta.,  for  the  Mate. 
Mr.  Ha^h  9,  Carroll,  for  defendant. 

Darfee,  Oh.  J.,  delivered  the  opiulnn  of 

;he  court: 

Thia  case  comes  before  us  from  the  District 
Court  of  the  Tenth  Judicial  District,  bv  cer 
ificite,  00  a  constitutional  question.  It  is  a 
x)aip)a1nt  under  R,  I.,  Pub.  Laws,  chap, 
aw.  of  May  37,  1886,  and  chap.  634,  of  May 
I,  1887,  against  the  defendant,  for  keeping 
Kilhoat  lawful  aulbortty  intoxicating  liquors 
'for  the  purpose  of  sate,"  In  violation  of 
:hap.  684.  g  1,  In  amendment  of  chap.  696, 
i  1.  charging  tbe  offense  substantially  In  the 
aognaee  of  the  statute.  In  the  district  court 
iie  defendant  made  the  following  motion,  to 
Kit: 

"The  defendant  moves  that  the  above-eoti  tied 
»>inplaiDt  be  dismissed,  because  it  Is  brought 
inder  §  1  of  chapter  634  of  the  Public  Slat- 
iin,  which  attempts  to  prohibit  the  keeping, 
or  ibe  purpose  of  sale,  of  any  of  the  liquors 
'Dutnovted  in  said  section,  without  maltiog 
loy  distinction  as  to  whether  the  sale  la  to  be 
vitfalnor  without  this  State;  and  be  claims 
hnl  be  has  a  right  to  keep  tbe  same  for  the 
)Qrpnee  of  sale  without  this  State.  U.  S. 
;or)8t.  art.  1,  §  8." 

The  district  court  overruled  the  motion, 
tod.  having  found  tbe  defendant  guilty,  has 
unified  tbe  question  Involved  in  it  to  this 
wurt  for  decision. 

Chap  634.  g  1,  so  far  as  it  is  necessary  to  re- 
^le  it  for  tbe  purposes  of  tbe  quesiion.  Is  as 
ollows.  to  wit: 

"  No  person  shall  manufacture  or  sell, 
>r  suffer  to  be  manufactured  or  sold,  or 
leep,  or  suffer  to  be  kept,  on  bis  premises  or 
KMseesions,  or  under  bis  charge  for  the  pur- 
nse  of  sale,  any  ale,  wine,  rum,  or  uther 
itroDg  or  null  or  iDtoxicatlng  liquors,  a  part  of 
vbich  Is  ale,  wine,  rum,  or  other  strong  or 
nnlt  or  intoxicating  liquors,  unless  as  herein - 
ifter  provided." 

Tbe  corresponding  sections  In  earlier  stat- 
ues, whether  license  or  prohibitory,  contained 
he  words  "  within  this  Slate"  after  the  words 
'for  the  purpose  of  sale,"  thus  making  the 
keeping  illegal  only  when  it  was  for  Uie  pur- 


pose of  selling  the  fm-bidden  liquors  within 
the  State.  The  defendant  contends  that.  In 
consequence  of  the  alteration,  tbe  keeping  is 
prohibited  if  tbe  liquors  are  kept  in  the  State 
for  the  purpose  of  sale,  even  though  they 
are  Intended  to  Iw  sold  out  of  the  State; 
and  that  the  section  is  therefore  repugnant  to 
the  Constitution  of  tbe  United  t^tates,  ak  1, 
g  8,  which  confers  upon  Congress  a  variety  of 
powers,  and,  among  them,  power  "to  regulate 
commerce  with  foreign  cattonsand  amongthe 
several  Slates." 

It  will  be  well  to  determine  the  scope  and 
import  of  tbe  question  thus  raised  before  we 
proceed  to  cousider  and  decide  It.  First,  then, 
when  is  it  that  liquors  which  are  In  the  pos- 
session of  a  person  In  this  State  are  kept  by 
him  for  the  purpose  of  sale,  within  the  meau- 
Ing  of  the  statute?  They  are  clearly  not  so 
kept  when  they  are  kept  by  him  for  his  own 
use,  without  any  Intention  of  selling  them. 
Suppose  be  has  the  liquors  in  tbe  Suie,  in  the 
act  of  transporting  them  through  this  to 
another  State  for  the  purpose  of  selling  them 
in  tbe  latter;  are  they  then  being  kept  by  him 
for  the  purpose  of  cale.  within  the  meaning  of 
the  statute?  We  think  not;  for  thougb  in  a 
general  sense  he  keeps  such  liquors  for  the 
purpose  of  sale,  it  is  not  tbe  purpose  for  which 
he  is  keeping  them  In  this  State, — the  purpose 
for  which  be  keeps  them  here  twlng  not  sale, 
but  transportation.  If  such  a  person  were 
complained  of  for  Illegal  keeping,  the  charge 
would  be  that  in  some  particular  town  be  did, 
without  lawful  authority,  keep  tbe  liquors  for 
the,  purpose  of  sale,  and  he  could  truly  reply 
that  he  did  not  keep  them  in  that  town  for 
that  purpose,  and  was  therefore  not  guilty. 
The  same  construction  will  hold  If  inloxica^ 
log  liquors  are  kept  in  this  State  for  storage 
simply,  though  they  are  Intended  to  be  ulti- 
mately carried  elsewhere  and  sold.  But  If 
keeping  in  either  of  these  ways  Is  not  prohib- 
ited, then  the  operation  of  §  1,  in  so  far  as  It 
can  interfere  with  commerce  with  foreign  na- 
tions and  among  tbe  States,  is  extremely  lim- 
ited. We  do  not  sar,  however,  that  liquors 
may  not  be  kept  in  this  State  for  the  purpose 
of  sale  in  other  States,  in  such  way  that  the 
keeping  would  violate  §  I.  For  instance:  If 
intoxicating  liquors  were  kept  in  this  State  to 
be  sold  on  orders  received  or  procured  In  other 
States,  or  to  customers  coming  from  other 
States,  we  think  the  keeping  would  be  within 
the  prohibition,  even  though  tbe  sales  were 
meant  not  to  he  completed  in  this  State.  In 
such  a  case,  the  place  of  keeping  would  l)e  tbe 
headquarters  of  tbe  traffic,  or  atleast  the  place 
from  which,  if  not  at  which,  the  sales  would 
be  made.  Making  the  sales  would  be  the  pur- 
pose for  which  the  liquors  were  kept  there, 
and  we  think  the  General  Assembly  must  be 
held  to  have  Intended  that  no  such  place 
should  be  tolerated  io  the  State,  But  no  other 
way  occurs  Io  us  In  which  liquors  not  intend- 
ed for  sale  Id  this  State  can  be  kept  here  so 
that  the  keeping  would  be  within  tbe  prohibi- 
tion of  §  1.  The  question  presented,  then,  is 
whether,  because  such  keeblDg  Is  prohibited, 
^  1  Is  in  conflict  with  the  CoDstitutlon  of  the 
United  Slates. 


It  will  beseen  that  the  question,  as  nreseuted.  i 
assumes  that  the  prohibitios^ll^ll  LC 
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lutiooal  as  it  applies  to  iDtoztcatiDg  liquors 
kept  iu  this  Stale  for  sale  elsewhere,  is  like- 
wise unconstitutional  as  it  applies  to  such  li- 
quors liept  ia  this  State  for  sale  within  it 
This  is  not  clear  to  us.  State  v.  Am«rjf,  13  R 
I.  64.  Nor  are  we  clear  that  the  question  pre- 
sented can  be  properly  raised  by  a  mere  mo- 
tion to  quash.  Muffler  v.  Kansas,  133  U.  S. 
fli'i  (81  L.  ed.  iOH).  But  passing  these  points, 
which  have  oot  been  argued  at  the  bar,  we 
proceed  to  consider  the  question  In  the  lai^ 
w^iu  which  it  has  been  discussed. 

We  deem  it  perfectly  well  settled,  bythe  de- 
cisions of  the  Supreme  Court  of  the  United 
States,  that  the  several  Stales  have  power  to 
restrict,  and  even  to  prohibit  altugelber,  the 
sale  of  iDtoxicatiDg  liquors  for  use  as  a  bever- 
age within  their  bcjrders,  and  coosequently,  of 
course,  to  prohibit  the  keeping  of  them  for 
sale  to  the  same  extent.   Oooley,  Const.  Lim. 

588.  and  cases  died;  Mugter  v.  Kan- 
AM,  supra.  The  power  to  do  this  has  been  de- 
nominated a  police  power;  a  power  not  dele- 
gated to  the  general  government,  but  remain- 
ing to  the  States,  to  enable  them  to  regulate  for 
their  own  welfare,  as  they  understand  their 
welfare,  their  internal  or  domestic  concerns. 
The  power  is  dgDally  exercised  in  legislation 
designed  to  promotepopular  education;  to  pro- 
tect the  public  health  and  morals;  to  punish 
and  prevent  crime;  to  alleviate  and  prevent 
pauperism;  and, especially,  to  diminish  and  pre- 
vent the  demoralization  and  impoverishment 
and  the  numberless  vices  and  miseries  which 
are  the  sure  concomitants  and  consequences 
of  a  free  traffic  in  Intoxicaling  liquors,  by  re- 
straining or  prohibiting  it.  The  power  was 
exhaustively  discussed  and  considered  in  the 
Supreme  Court  of  the  United  States  In  the 
License  Cotes.  46  U.  S.  5  How.  504  (12  L.  ed. 
256), with  particular  reference  to  its  exercise  in 
legislation  for  the  restraint  of  the  liquor  traf- 
fic; and  while  the  justices  did  not  fully  agree 
in  the  reasons  given  by  them  for  decision,  they 
did  ^free  in  fully  affirming  the  aulhority  of 
the  States  within  their  own  borders.  G/iirf 
Ju^iee  Taney,  and  Justices  Catron  and  Nelson, 
rested  their  judgment  distinctly  on  the  ground 
that  the  power  of  the  States  to  pass  restrictive 
laws  in  the  matter  was  complete,  notwithstand- 
ing the  laws  might  indirectly  interfere  with  in- 
terBtatecDamerce,so  longasthey  did  ootcome 
Into  conflict  with  any  law  or  regulation  of  Con- 
gress; and  some  of  the  other  Jtistices, — enough 
to  make  a  majority  of  the  court,— unless  we 
misunderstand  their  opinions,  concurred  with 
them,  though  ibev  preferred  to  lake  their 
aland  upon  a  still  deeper  and  broader  ground 
of  State  rights.  If  this  doctrine  of  Chief  Jus- 
tiee  Taney  and  JusUoes  Catron  and  Nelson  be 
correct,  and  is  still  adbwedto  by  the  Supreme 
Court  of  the  United  States,  the  defendant's 
contention  of  course  cannot  prevail,  for  it  is 
not  pretended  that  there  is  any  federal  regu- 
lation of  interstate  commerce  with  which  the 
provisions  under  which  he  is  complained  of 
comes  Intoconflict.  But,  notto  put  too  much 
reliance  on  this  view,  we  will  proceed  to  the 
broader  consideration  of  the  question. 

As  we  have  seen,  there  can  be  no  doubt  of 
the  power  of  the  States  (under  thedecisioosof 
Um  Supreme  Court  of  the  United  States)  to 
prohtMt  altogether  the  sale  of  intoxicating  11- 
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quors  within  their  borders,  and  yet  it  ia  pa- 
f ectly  evident  that  such  a  prohibition  doei  <i>- 
struct  the  freedom  and  lessen  the  exlesl 
commerce  among  the  States.  For  example: 
A  manufacturer  of-intoxicatlDg  liqu(OT  of  u< 
other  State  could  not  send  the  product  of  bn 
manufactory  to  a  prohibitory  State  andMllit 
there.  He  could  not  even  receive  orders  f« 
his  liquors  from  such  a  State,  and  fill  them,  if 
a  delivery  in  such  State  were  oecessaiy  to  • 
complete  compliance  with  the  orders.  Nor 
could  a  person  living  in  another  Slate  p  it- 
to  such  a  Stale  and  purchase  intoxicating  E 
quors  there  to  carry  home  with  him,  ibotub 
it  might  be  very  advantageous  for  him  to 
BO  if  he  were  not  prevented  by  the  law.  la 
the  license  Cotes.  46  U.  8.  S  How.  504  (13  L 
ed.  256).  a  law  of  New  HamfMhire,  under 
which  a  sale  in  that  State  of  gin  imponed 
from  Boston  was  punished,  was  held  noi  to 
be  void  for  interfering  with  the  power  of  Cn- 
gress  to  regulate  commerce  among  the  Siaie, 
though  tlie  gin  was  sold  in  the  cask  in  whid 
it  was  imported.  In  the  same  case,  in  replj 
to  the  argument  that  the  restrictive  iegisIsirB 
tended  to  lessen  importation.  Mr.  Jtaikt  lie- 
Lean  said  that  "a  law  of  a  Stale  U  not  m- 
dered  unconstflutlonal  by  an  ioddenttl  k- 
ducdon  of  importation;  and  especially 
when  the  State  regulation  has  a  salutary  ita- 
dency  on  society,  and  is  founded  on  tfaebiEb- 
est  moral  considerations."  And  he  fnrtbrr 
remained:  "  When,  in  the appropriaterxesriw 
of  their  Federal  and  State  powers,  coDtingttiV 
1y  and  incidenlally.  their  lines  of  action  run  Ib- 
to  each  other,  if  the  Slate  power  be  neeesfsn 
to  the  preservation  of  the  morals  or  b^cI*^' 
the  community,  it  must  be  maint^ned."  Tbt 
doctrine  of  the  justices  who  took  the  braider 
view,  if  we  rightly  understand  their  opioioa*. 
was  that  a  State  law  passed  In  good  fiitb 
the  suppression  of  intemperance  or  of  tlie  inf- 
fic  in  intoxicating  liquors  could  not  be  o«- 
demned  as  unconstitutional  because  it  ni|:tii 
incidentally,  among  its  effects,  hamper  ibc 
freedom  or  lessen  the  extentof  interstate  <m- 
merce.  And  see  State  v.  Peekham,  SKI 
389.  The  question  which  we  now  propnee"> 
consider  Is  whether  this  State  has  traneceodfj 
the  power  thus  conceded  to  it,  by  the  eoxi- 
ment  under  which  the  defendant  was  coo- 
platned  of. 

In  conddering  this  qoeslion  we  will,  is  ibt 
first  place,  recur  to  a  matter  to  which  we  Uw 
already  adverted;  namely,  I  hat  the  quaatitf  ^ 
intoxicating  liquors  kept  in  Ibis  Slate  ro^? 
for  the  purpose  of  selling  them  elsewhere  miA 
from  the  nature  of  things,  be  very  unall. 
what  is  there  to  induce  any  pttsoo  who  b» 
liquors  to  sell  in  other  Stales  to  keep  tben  a 
this  Stale  for  that  purpose?  Some  such  p(^ 
sons  there  may  have  been  when  the  law  Crc 
enacted  under  the  prohibitory  amendmNitvH- 
into  effect,  but  that  law  did  not  prohibit 
keeping  for  the  purpose  of  sale  out  of  tbeStaie. 
and  there  was  ample  time  to  dispoM  of  Uquon 
BO  kept  before  this  present  law  went  into  eoed- 
There  misfat  be  such  persons  if  the  manof*; 
turing  of  intoxicating  liquors  were  pemille^- 
but  manufacturing  is  prohibited  equally  vith 
selling.  In  its  pnctii^  operation,  tbereforr. 
the  enactment  can  have  but  little  effect  oa  ic- 

"^^hy  Goog  [e    ,  ^  L 
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lo  the  second  place,  we  remark  tbat  tbe  mora 
uolimiled  the  probibilion  is,  the  more  effective 
it  ia  likely  lobe:  fur  if  tDtoxicatiog  liquors  can 
be  lawfully  kept  io  the  Stale  fur  tbe  purpose 
of  sale  elKwbere,  tbe  fact  that  they  can  be  ao 
kept  is  liMble  to  be  availed  of  as  a  blind  or 
feiDt  under  which  to  cover  a  keeping  of  them 
for  sale  in  this  State.  Tbe  State  borders  would 
«flord  a  favorable  ground  for  tUe  practice  of 
nich  in  evasion  or  circumventioa  of  (be  law. 
Moreover,  if  tbe  traffic  be  an  evil,  can  tbe  Slate 
permit  itself  to  be  the  starting  point  from  which 
iheevllabiU  proceed  intooiber  States,  with- 
out some  loss  of  the  moral  prestige  and  power 
which  it  must  preserve  in  order  to  secure  for 
its  laws  that  popular  homage  and  respect  with- 
oDt  which  they  cannot  be  effectually  enforced? 
Certainly  the  State  would  have  full  ptjwer  to 
follow  Its  own  judgment,  and  to  legislale  as  it 
to  done  fo  thu  nutter,  unless  it  thereby  co- 
croaelKs  unwarrantably  upon  the  power  of 
Congress;  and  in  that  regard  we  find  it  diffi- 
cult to  see  bow  a  law  whlcb  forbids  tbe  keep- 
iog  of  intoxicating  liquors  in  one  Slate  for  sale 
io  another  interferes  with  interstate  commerce, 
iQf  more  than  a  law  which  forbids  the  sale  of 
such  liquors  in  one  State,  which  have  been  Im- 
ported from  auotber;  and  yet,  as  we  have  seen. 
I  law  of  the  latter  description  has  been  held 
to  be  a  proper  exercise  of  the  police  power  of 
ibe  States  by  tbe  Supreme  Court  of  tbe  United 
States.  And  Me  Pearson  v.  Int^nniional Dit- 
tiUery  (Iowa).  34  N.  W.  Rep.  1. 

We  see  no  rvasop  for  doubt  that  our  law 
was  passed  in  perfect  good  faiib,  for  the  pur- 
pose of  carrying  the  prohibitory  amendment 
into  effect,  or  to  suppose  tbat.  if  it  interferes 
with  foreign  or  interstate  commerce,  the  in- 
terference is  other  than  a  merely  iucidenial  ef- 
fect or  consequence.  It  is  our  duty  to  uphold 
it  as  constitutional  until  we  are  satisQed  that 
Et  Is  unconstitutional.  We  are  not  satisfied 
that  the  provision  of  our  Prohibitory  Law  un- 
der wbich  the  defendant  has  been  complainetl 
of  is  unconstitutional.  We  sustain  It  as  valid, 
and  send  tbe  case  back  to  the  District  Court 
for  sentence. 

Order  aeeardingljf. 


A  WilUam  PITZPATRICK'S  LIQUORS. 

1.  On  eertiilca,te  of  eoiuitltntional  qnes 

tions  the  court  will  only  consider  such 
qnestioDs  as  inTolve  tbe  constitutional- 
ly of  some  Act  of  the  General  Assem- 
bly. 

8.Pab.  Iawb,  elutp.  696,  authorizing 
the  seizure  and  forfeiture  of  imtoxicat- 
ln(  liqaors  is  not  unconstitutional  in 
that  it  doee  not  require  the  warrant  of 
seizure  to  deflnitelv  describe  the  place  to 
be  searched  and  tfie  tiling  to  be  seized. 

3.  Tbe  Constitution  authorizes  the  General 
Assembly  to  confer  upon  distriot  oonrts 
iitrlsdietlon  of  proceedings  to  con- 
deaw  pronibited  liqnors,  without  re- 
gard to  tbe  value  of  the  property  seized, 
■abject  to  the  limitation  that  final  joris- 
dicRcm  Bhail  not  be  conferred  upon 
cimrtB  Bittfnir  without  a  Jnryt  and  In  this 
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respect  Pub.  Laws,  ^hap.  684,  is  not  an 
unauthorized  exercise  of  legislative  au- 
thority. 

4.  In  view  of  the  duty  imposed  on  the  Gen- 
eral Assembly  by  me  nfth  amendment 
to  the  Constitntion,  "to  provide  by  law 
for  carrying  the  amendment  into  eflFect," 
the  statutes  in  question  are  not  repug- 
nant to  the  Constitution  in  tliat  they 
authorize  unreasonable  searches  and 
seizures. 

G.  The  limitations  prescribed  by  the  first 
ten  amendments  to  the  Federal  Con- 
stitution are  applicable  only  to  the 
government  of  the  United  States. 

(Deolded  IJanuarj  7.  IBSS.) 

CONSTITUTIONAL  questions  certified  to 
the  Supreme  Court  under  Pub.  Stat.  chap. 
230.  ^§  1-9. 
Tbe  case  Is  stated  in  the  opinion. 
Mr.  Clarence  A.  Aldrldb,  Aitt.  AUy- 
Qan.,  for  the  Stale. 

JUemr*.  "Bagh  J.  Carroll  and  Thomaa  J. 
MeParlla,  for  claimant. 

Dnrfee,  OA.  J.,  deJivered  the  opinion  of 
the  court: 

This  la  a  proceeding  under  Pub.  Laws,  chap. 
096,  of  May  27,  1888,  and  chap.  684  of  May  4. 
1887.  for  the  seizure  and  forfeiture  of  certain 
intoxicating  liquors,  and  of  tbe  vessels  con- 
taining them.  The  proceeding  was  begun  lo 
tbe  District  Court  of  the  Tenth  Judicial  District 
by  complaint  and  warrant,  under  which  cer- 
tain liquors  claimei  by  tbe  defendant  weru 
seized  and  brought  before  said  court.  The  de- 
fendant moved  tbe  court  to  quash  the  proceed- 
ing, for  the  reason  tbat  it  and  the  law  purport- 
ing lo  authorize  it  are  illegal  and  uncocslltu- 
lional.  The  court  overruled  the  motion,  and 
tbe  cause  now  comes  before  us  upon  its  cer- 
tificate of  tbe  constitutional  questions  raised. 

The  ooly  questions  which  cau  be  brought 
before  us  by  auch  certificate  are  queBtionsln- 
volviug  the  constitutionality  of  an  Act  of  the 
General  Assembly,  and  therefore  any  ques- 
tion in  regard  to  the  legality  or  constitutional- 
ity of  tbe  proceeding  cannot  properly  be  con- 
sidered here,  unless  the  question  is,  in  effect,  a 
question  in  regard  to  the  constitutionality  of 
the  Act  under  which  the  proceeding  was  in- 
stituted or  carried  on.  The  better  mode  of 
presenting  such  questions  is  to  present  them 
directly  as  questions  in  regard  to  tbe  Acts  or 
parts  of  Acts  meaot  to  bo  impeached,  mention- 
ing the  Acts  or  parts  of  Acts. 

Tbe  first  ground  assigned  for  quashing  the 
proceeding  is  because  "it  does  not  definitely 
describe  Uie  liquors  to  be  seized  and  con- 
demned, nor  does  it  definitely  give  the  value 
of  the  same:  for  which  reason  it  does  not  ap- 
pear tbat  a  district  court  has  the  power  to  con- 
demn by  forfeiture  tbe  goods  seized."  Tbe 
objection,  on  the  face  of  il,  is  simply  an  objec- 
tion to  the  sufficiency  of  the  complaint,  and 
therefore,  unless  we  go  below  tbe  face,  does 
not  present  any  proper  question  for  decision 
on  certificate,  llie  complaint,  however,  fol 
lows  substantially  the  form  given  to  be  used 
in  proceedings  for  sdzure  and  forfeiture,  in 
Pub.  Laws,  diap.  S96,  %  37;  and  it  is  therefore 
conatitulional  H  the  BeeM9^tfz''9^^©<e»1e 
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We  will  treat  the  ohjectlOD  as  If  made  to  the 
Act. 

Tlie  first  point  made  U  that  the  liquors  to  be 
seized  are  not  defioftely  described.  The  de- 
Hcriptloa  begins:  "A  certain  quantity  of  ram. 
beiug  about,  and  not  exceeding.  100  gallons," 
tind  goefi  on  to  specify  whiskey,  gtn,  brandy, 
ale,  wiue,  Btrocg  beer,  lager  beer,  describing 
them  severally  in  the  same  manaer;  also  "other 
BtroDgand  matt  and  intoxicating  liquors,  being 
ulwut.  and  not  exceeding.  100  gallons,"  etc.; 
and  adds,  by  way  of  further  description,  "con- 
tained in  l)arrels,  Vicgn,  jugs,  jars,  bottles,  de- 
(  Aniers,  and  other  vussela."  The  Constitution 
of  the  State  requires  that  a  search- warrant, 
when  Issued,  shall  describe  ''as  nearly  as  may 
lio  the  place  to  be  searchefl  and  the  persons  or 
llilngs  to  be  seized."  We  think  the  description 
given  in  the  complaint  and  warrant  in  this 
proceeding  is  full  enough  and  definite  enough, 
considering  what  were  the  objects  of  the 
ttcareh.  to  answer  the  rcquiremenrs.  lo  Com. 
V.  Certain  IntoHeating  Liq>ior»,  97  Mass.  Git. 
the  liquors  to  be  seized  were  described  as  cer- 
liiin  quantities  of  rum,  gin,  brandy,  whiskey, 
strong  beer,  ale.  and  wine,  being  "about,  and 
not  exceeding,  500  gaIlon»"  each.  The  officer 
made  return  that  ho  had  searched  and  seized 
"the  liquors  described  in  the  within  warrant; 
to  wit,  about  125  gallons  of  whiskey,  about  49 
gidlons  of  gin,  about  57  gallons  of  rum.  and 
about  13  gallons  of  wine."  The  court  held 
tliat  the  description  of  the  liquors  intended  to 
be  seized  was  sufficient,  and  that  the  variation 
between  the  quantities  described  and  seized  was 
not  cause  enough  for  dismissal  of  the  com- 
plaint. See  also  Downing  v.  Porter.  8  Gray. 
63d:  Oom.  v.  l^trtain  Intoxicating  Liquort,  18 
Allen.  52.  58. 

The  second  point  is  that  the  liquors  men- 
tioned are  not  valued,  and  therefore  the  com- 
plaint does  not  show  that  the  proceedings  are 
within  the  jurisdiction  of  a  district  court. 
This  point,  so  far  as  it  is  proper  matter  for  con- 
sideration, will  be  more  appropriately  consid- 
ered under  the  second  gronnd. 

The  second  ground  assigned  for  quashing 
the  proceedingls  "because  Put).  Laws.  chap. 
6:14,  ^  15,  is  unconstitutional  in  giving  pow- 
er to  district  courts  to  condemn  prohibited 
liquors,  "whatever  may  be  the  value  of  the 
property  seized,"  Under  this  ground,  iLe  ques- 
lion  Is  whether  there  is  any  thing  in  the  Con- 
Btltntlon  to  prevent  the  (General  Assembly  from 
conferring  original  jurisdiction  on  district 
courts  in  proceedings  like  this,  whatever  the 
valueof  Uie  property  seized  may  l>e.  We  know 
of  oothing.  The  Constitution,  art.  10,  §2,  de 
Clares  that  "the  several  courts  shall  have  such 
jurisdiction  as  may  from  time  to  time  be  pre- 
scribed by  taw."  The  power  is  broadly  given, 
and  we  do  not  know  of  any  limit  upon  It  ex- 
cept such  as  may  result  from  provisions  in  the 
Constitution  which  secure  the  right  of  jury 
trial.  These  provisions  debar  the  General  As- 
sembly from  conferring  floal  jurisdiction  in 
many  nwllers  on  courts  sitting  without  jury; 
but  ]l  is  well  settled  that  they  do  not  debar  the 
General  A'^embly  from  conferring  original 
jurisdiction  over  aril  and  criminal  cases,  sub- 
ject to  appeal  to  courts  sitting  with  jury,  except 
criminal  cases,  in  which  the  accused  can  only 
be  pat  on  trial  "on  prowutment  or  indictment 
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by  a  grand  jury."  Weaver  v.  Siurterant.liKL 
587;  Beert  v.  Beert,  4  Coon  535;  Slewtrt  t 
Ballimore,  7  Md.  600:  Marford  v.  Bsm*,  8 
Yerg.  444;  Jone*  v.  itoMin*.  8Gra/.  829.  Ml; 
Hapmodv.  Doherty.  Id.  378:  O'Loughlinw.Biri. 
I'i8  Mas*.  600.  Prior  to  the  adoption  of  our 
Constitution,  the  civil  jurisdiction  of  jtuticeiof 
the  peace  was  limited  to  actions  in  which  t^ 
debt  or  damages  demanded  did  not  exceed  psi 

Since  then,  the  jurisdiction  of  josticei,  or 
tribunals  substituted  for  them,  has  been  serenl 
times  increased,  and  every  increase  has  been  db- 
constitntional  unless  the  appeal  permitted  hu  { 
been  sufHcient  to  satisfy  the  constituUoml  pn 
visions  referred  lo.  In  proceedings  for  «l 
zures  and  forfeiture,  under  chapters  SM(  tod 
034.  a  right  to  appeal  to  the  court  of  coorawo 
picas  is  reserved.  And  see  Be  Uquon  ^  Mc- 
Soleji.  Index  AA.  95. 

The  third  and  last  grouod  assigned  fo  'V 
cause  the  proceeding  is  contrary  to  art.  \,%^ 
and  14.  of  the  Constitution  of  Rhode  btaad. 
and  art.  4-7  in  amendment  of  the  Onut)- 
tutionof  the  United  Stales."  So  far  u  tlii< 
ground  depends  on  the  Federal  Consthution. 
it  suffices  to  sav  that  It  is  well  settled  that  the 
first  ten  amendments  to  that  Constiiulloo  an- 
limited  in  their  operation  to  the  govanmm 
of  the  United  Suites.  Barron  v.  BaJHmort.  3! 
U.  S.  7  Per.  243.  247(9  L.  ed.  673);  SbOt  r.  ; 
Paul,  6  R.  1. 185.  \Wi:Stata  v  Keetan,  Id. 497. 
Fox  V.  Ohio.  46  U.  8.  5  How.  410.  43* 
(12  L.  ed.  218):  Edteardt  v.  Elliott,  88  U.  S. 
21  Wall.  582.  587(23  L.  ed*487):  SxparUSpia 
{AnarehUfs'  Case),  128  U.  S.  181  (81  L.ed.90), 
Cooley,  Const.  Lira.  'lO. 

Article  1,  §  6,  of  the  State  Conatitotkw 
la  as  follows,  to  wit:  "The right  of  the  peop> 
to  be  secure  in  their  persons,  papers,  and  pos- 
sessions against  unreasonable  searches  snJ  ' 
seizures  shall  not  be  violated;  and  no  wsnBOl 
shall  issue  but  on  complaint  In  writing,  upon 
probable  cause,  supported  by  oath  or  afflrau- 
Hon,  and  describing  as  nearly  as  may  be  tbe 
place  to  be  searched  and  the  persons  ot  tliiB|;» 
to  be  seized.**  The  defendant  does  not  point 
out  any  particular  In  which  the  proceeding  rio 
lates  this  section,  except  that  which  we  hsn 
already  passed  upon,  namely,  an  alleged  want  of 
deflnlleoess  In  the  description  of  the  llquoni^ 
tended  to  be  seized.  We  do  notthink  tbattbr 
searches  and  seizures  which  are  auihoriud 
by -chapters  590  and  084.  if  conducted  i> 
due  form,  can  be  regarded  as  uoconatitutlOMl 
because  they  are  unreasonable,  especiaUy  to 
view  of  the  duty  which  it  imposed  on  the  6a- 
eral  Assembly,  by  ihe  fifth  <»r  pnihibitoi; 
amemlment,  to  "provide  by  law  for  cairTiai  . 
the  amendment  into  effect.' 

Article  1,  §  14,  declares:  "Every  manbeiu 
presumed  innocent  until  be  is  ivononncn  ' 
guilty  by  the  law,  no  act  of  severity  wbi<^  i>  ; 
not  necessary  to  secure  an  accused  person  shaC 
be  permitted." 

No  partlcutarwhatcveTistodicatedlnwbkt 
this  declaration  fa  violated.  We  have  not  dis- 
covered any. 

The  questions,  therefore,  which  areprewol 
ed  for  decision  by  the  certificate  must  tw  so- 
swered  adversely  to  the  defendant,  and  ibr 
case  sent  back  to  the  District  Coart  forfoither 
proceeding  in  pursnM$e  of  the  dedsion. 

^      ?i^v  Google     J  ^  J 
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Leuider  G.  BELCHER  et  al. 
t. 

Joseph  H.  BELCHER  et  al. 

1.  Qeneral  pecuniary  lemcies  are  not 
chargeable  on  «p«eifle  devises  of  land, 
although  such  specific  devises  are  found 
im  the  residaarj  «la>vse> 

2.  A  devise  of  land  in  satisflhction  of  a, 
deM  due  from  a  testator  fa  entitled  to 
be  preferred  to  general  pecuniary  leg- 
acies. 

3.  A  will,  after  making  certain  legacies 
and  bequests,  gave  each  of  testator^s 
sons  $10,000,  and  empowered  the  exec- 
ntor  to  sell  testator's  real  estate  (except- 
iag  that  thereafter  included  in  the  share 
of  his  son  J.)  as  might  be  necessary  to 
pay  I^^aciee;  it  then  gave  all  the  residue 
of  the  estate  to  testator's  sons  in  equal 
shares,'" — the  share  of  the  said  son  J.  to 
iDclude  the  estate  where  he  now  lives, 
sitaated  on  the  southerly  side  of  Dudley 
Street,  in  said  Providence,  consisting  of 
foar  lots  of  land,  with  the  buildings  and 
improvements  thereon,  said  estate  to  be 
tasea  at  a  valuation  of  $11,000,  and  no 
claim  to  be  brought  by  the  said  J. 
against  my  estate  for  any  sum  which 
may  have  been  by  him  expended  in  im- 
proving said  estate."  It  appeared  that 
the  son  J.  had  expended  money  in  im- 
proving said  estate,  which  the  testator 
bad  promised  to  refund  to  him,  and 
not  refunded.  Held,  that  the  devise  of 
such  estate  on  Dudley  Street  to  J.  was 
•peciflc  t  and  that  for  that  reason,  and 
because  it  was  devised  to  J.  partly  in 
satisfaction  of  a  debt  due  from  the  tes- 
tator, and  because  of  the  testator's  de- 
clared intention  to  except  it  from  sale  to 
pay  legacies,  it  was  not  liable,  on 
partial  failure  of  assets,  to  be  charged 
tor  the  purpose  of  completing  the  pay- 
ment of  pecuniary  legacies. 

(ProTldeDoe  Decided  January  U,  1888.) 

BILL  in  equity  to  charee  realty  with  legacies, 
and  for  an  account   Heard  on  bill,  an 
mer,  utd  an  agreed  statement  of  facts.  Bill, 

The  last  wiU  of  Joseph  Belcher,  duly  proven 
ftefore  the  Municipal  Court  of  the  Ci^  of  Prov- 
idence, after  making  several  legacies  and  be- 
lueste,  provided  as  follows: 

I  (dve  and  bequeath  to  my  three  sons,  Joseph 
9.  Belcber,  L^der  C.  Belcher,  and  Newell 
ff.  Belcher,  to  and  for  their  own  use,  benefit, 
lod  behoof  forever,  the  sum  of  $10,000  each, 
iie  same  to  be  paid  to  them  by  my  executor, 
lereinafter  named,  within  four  yeus  from  Uie 
probate  of  this  my  will. 

t  ^e  and  bequeath  to  my  daughter  Char- 
lotte Elizabeth  Belcher,  to  and  for  her  own  use, 
iKDeflt,  and  behoof  forever,  the  sum  of  $10,000, 
ht  same  to  be  {Mid  to  her,  by  my  executor, 
lereinafta-  named,  within'  foiu-  years  from  the 
probate  ot  this  mv  will  •  •  • 

I  hereby  authorue  and  empower  my  executor, 
hereinafter  named,  by  and  with  the  consent  ana 
V^val  of  the  Humcipal  Court  of  said  Prov- 
I  R.L 


id<mce,  to  sell  and  dispose  of  such  of  my  real 
estate  (excepting  only  tnat  hereinbefore  devised 
to  Emily  Ann  Reynolds,  and  the  estate  herein- 
after Included  in  the  share  of  Joseph  H.  Bel- 
Cher)  as  may  be  oecessary  for  Uie  payment  of 
le^cies  and  division  of  my  estate. 

I  give  and  devise  and  boqueath  all  the  rest, 
residue,  and  remainder  of  my  estate,  real  and 
personaj,  wherever  or  however  situated,  and  in- 
cluding therewith  all  such  other  real  estate  as 
I  mav  hereafter  acquire,  of  which  I  shall  die 
seised.,  possessed  of,  and  entitled  to  at  the  time 
of  my  decease,  in  equal  shares,  to  mv  three 
8008,  Joseph  H.  Belcher,  Leaoder  C.  Belcher, 
and  Newell  W.  Belcber  (the  shares  of  the  said 
Joseph  H.  Belcher  in  and  to  my  estate  to  in- 
clude the  estate  where  he  now  lives,  situated  on 
the  southerly  side  of  Dudley  Street,  in  said 
Providence,  consisting  of  four  lots  of  land, 
with  the  buildings  and  improvements  thereon; 
said  estate  to  be  taken  at  the  valuation  of 

J 11,600,  and  no  claimlto  be  brought  by  the  said 
oseph  H.  Belcber  against  mv  estate  for  any 
sum  which  may  have  been  by  him  expended  in 
improving  said  estate),  to  have  and  to  hold  the 
same,  with  all  the  rights  and  privileges  thereof, 
,  in  equal  shares  as  uoresaid,  to  my  said  sons, 
!  Joseph  B.  Beldier,  Ijeander  C.  Belcber,  and 
I  Newell  W.  Belcher,  their  heirs  and  assigns  for- 
I  ever. 

The  agreed  statement  of  facts  was  as  foUows: 
;  The  following  are  agreed  upon  as  facbi,  for 
I  the  purposes  oftbis  tnal  only: 
{  1.  That  the  legacies  bequeathed  by  the  will 
{ of  the  late  Jose^  Belcber  cannot  be  paid  in 
:  full  without  resorting  to  the  Dudley  street  es- 
i  tate. 

2.  That  in  the  year  1878,  and  prior  to  the 
date  of  the  testator's  will,  the  defendant  Joseph 
H.  Belcher  had  expend«l  about  $8,000  in  im- 
provements upon  said  Dudlev-atreel  eMate, 
upon  an  agreement  with  bis  father  that  the  ex- 
pense of  said  improvements  to  the  amount  of 
$8,000  should  be  shfUfid equally  between  them; 
that  the  testator  never  paid  his  half  of  the 
amount  so  expended  for  improvements;  and 
that  the  said  defendant  has  never  made  any 
claim  upon  hU  father's  estate  for  any  part  of 
said  amount 

8.  That  said  Joseph  H.  Belcher,  at  and  be- 
fore the  time  said  irajtrovements  were  made,  oc- 
cupied the  whole  of  said  Dudley-street  estate 
as  tenant  under  his  father,  and  continued  so  to 
occupy  it  until  his  father's  decease,  paying  bim 
rent  at  the  rate  of  $25  per  month  from  Jan- 
uary 7,  1868,  to  August  7,  1869,  and  after  this 
latter  date,  on  account  of  bis  father's  having 
put  gas  in  the  house,  at  the  rate  of  $26  per 
month. 

Mr.  James  TiUlnghast,  for  complainant: 

The  legacies  are  by  the  will,  in  cteflciency 
of  the  personalty,  charged  upon  the  residuary 
real  estate. 

Re  Mathetpaon,  12  R.  I.  146. 

The  question,  then,  is  whether  this  Dudley- 
street  estate  is  a  part  of  the  residuary  estate,  or 
is  itself  specifically  devised  to  the  defendant. 
If  it  is  a  part  of  the  residuary,  it  iasocharged. 

See  Thorman  v.  HiUiouae,  6  Jur.  N.  8.  668. 

That  the  title  of  the  Dudlcy-st^  estate 
passed  only  under  this  resi^ouy^w 
can  be  no  doubt;  and  it  paasfn  to  alll 
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the  sons  equally,  so  as  to  require  a  lease  from 
the  other  two  to  Joseph  to  fully  vest  it  in  him; 
ai^  the  mere  fact  that,  in  the  eatimate  that  the 
testator  evidently  put  upon  hU  estate,  he  di- 
rects tliat  this  part  of  it,  at  a  fixed  value,  shall 
"heiocluded  ia'  Joeeph's share,  isnotenougb 
to  make  the  devise  of  it  specific,  ttud  IhuB  take 
it  out  of  the  residuary,  and  exempt  It  from  the 
common  ctiarges. 

Franeii  v.  Ulemow,  Kay,  485;  SkiUerv.  Hats' 
man,  34  L.  T.  N.  S.  74S;  ThormanY.  Eilhtntae. 
«upra:  PeaeoOe  v.  Peacoek,  13  L.  T.  N.  S. 
2W;  Bray  V.  Steveru,  L.  R  13  Ch.  Div.  163. 
See  also  Fielding  v.  Preeton,  1  De  G.  &  J.  444, 
446. 

And  the  estate  itself  being  held  to  contribute, 
Its  rents  and  profits  (or,  as  it  has  been  excluMve- 
ly  occupied  and  enjoyed  by  Joseph  alone,  its 
fair  occupation  and  rents  tn  his  hands)  are 
chargeable,  and  are  to  contribute  also. 

Ptmd  V.  AUen,  1  New  Eng.  Rea  876, 15  B. 
I.  Index  X,  13,  and  cases  cited;  8ff>ley  v. 
Simonton,  90  Fed.  Rep.  784. 

Meaars.  George  B.  B&rrows  and 
Charles  Bradley,  with  Messrs.  Edwin 
Metealf  and  Walter  F.  Aiig>ell»  for  de- 
fendant Joseph  H.  Belcher: 

A  testamentary  gift  of  real  estate  is  aspeciflc 
devise. 

%  Redf .  Wills,  144. 

Real  estate  is  never  charged  with  the  pay- 
ment of  legacies,  unless  the  testator  has  ex- 
pressly so  charged  it,  or  his  intention  to  charge 
It  can  be  fairly,  and  perhaps  necessarily,  in- 
ferred from  the  will. 

2  Redf.  Wills,  SOS. 

A  clearly  expressed  intention  in  one  portion 
of  the  will  is  not  to  yield  to  a  doubtful  con- 
struction in  any  other  portion  of  the  instru- 
ment. 

1  Bedf .  Wills,  484. 

The  court  cannot  remodel'the  will  in  order 
to  meet  a  contingency  not  in  the  mind  of  tiie 
testator. 

1  Bedf.  WOls,  438.  See  also  Walker  v. 
JParkw.  88  U.  8.  13  Pet.  166  (10  L.  ed.  109); 
Robinson  v.  Mclver,  63  N.  C.  645;  3  Wms. 
Exrs.  1364;  ScbouL  Exrs.  g  490,  note  4. 

Per  Cnrlam: 

We  think  the  Dudley-street  estate,  given  to 
Joseph  H.  Belcher  by  the  will  of  the  late 
Joseph  Belcher,  is  not  liable  to  be  charged  for 
the  purpose  of  completing  the  payment  of  the 
pecuniary^  legacies;  for,  though  it  is  included 
in  the  residuary  clause,  it  does  not  go  by  that 
clause  to  the  residuary  devisees  in  common  as 
a  part  of  the  general  residuum,  but  it  is  sep- 
ar^ed ,  so  as  to  ^o,  subject  to  certain  conditions, 
to  Joseph  H.  individually,  and  consequently 
so  as  to  be,  subject  to  these  conditions,  a  spe- 
dflc  devise  to  him.  The  language  of  the  re- 
siduary clause  which  particiilarlv  refers  to  the 
Dudley-street  estate  Is  as  follows,  to  wit : 
"  The  share  of  the  said  Joseph  H.  Belcher,  in 
and  to  my  estate,  to  include  the  estate  where 
be  now  lives,  situated  on  the  southerly  side  of 
Dudley  Street,  in  said  Providence,  consisting 
of  four  lots  of  land.witb  the  buildings  and  im- 
provements thereon;  said  estate  to  be  taken  at 
the  'raluation  of  $11,600,  and  no  claim  to  be 
brought  by  the  said  Joseph  H.  Belcher  against 
my  estate  for  any  sum  which  may  have  be«ai 
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bv  him  expended  in  improving  said  estate." 
Evidently  this  means,  not  simply  that  tk 
Dudl^-street  estate  iball  be  inanded  ia  Jo- 
seph H.'s  share  in  the  resMuum,  bat  thai, 
taken,  it  shall  be  taken  instead  of  tbe  |19,no 
legacy,  and  beyond  that  to  the  extent  ol 
$1,5(H),  not  only  for  his  share  of  the  reridoe, 
but  also  in  satisfaction  of  any  claim  which  bt 
may  have  against  the  estate  for  his  in^mm 
ments.  Joseph  H.  has  accepted  the  defw  on 
tbe  terms  on  which  it  was  given,  andwedo&ol 
see  how  it  can  be  consistently  reclaimed.  The 
will  bears  date  February  6,  1875.  The  agRed 
statement  of  facts  shows  that  tbe  DuUer- 
sLreet  estate  was  in  possession  of  Joseph  H.,ii 
tenant,  from  January  7. 1868,  at  (25  per  month, 
to  August  7,  1669,  and  subsequently  at  $^ 
per  month;  and  that  in  1878  Joseph  H.  bad 
expended  about  $8,000  in  im^wovementsoait 
upon  an  agreement  with  the  testator  that  Oe 
expenses,  up  to  |3,000,8hould  be  shared  eqoillr 
ttetween  them;  and  that  the  testator  bad  bo( 

J aid  bis  «irt.  Clearly  tbe  estate  was  given  to 
oseph  H.  by  the  will  on  account  of  tbr 
special  interest  which  he  had  in  it,  both  because 
it  had  been  so  long  bis  home,  and  also  beonse 
he  had  expended  so  much  in  improving  it  fcr 
his  purposes.  Tbe  will  cannot  be  earned  out 
if. me  estate  is  alienated  from  Joseph  H.bT 
sale.  If  it  is  sold  to  somebody  else,  bis  share 
under  the  will  will  not  include  it;  and,  erai  if 
it  were  Imught  by  himself,  it  would  come  to 
him  as  purchaser,  not  as  bis  share  under  the 
will.  And  that  any  alienation  of  it  irom  Jfr 
seph  H.  would  defeat  tbe  intention  of  tbe  tes- 
tator is  further  shown  by  the  grant  of  powerlo 
the  executor,  contained  in  tbe  will,  to  sdl  so 
much  of  the  real  estate  as  may  beoecesaaiyfor 
the  payment  of  legacies,  inasmuch  as  tbe  grui 
specially  excepts  out  of  its  operation  the  estalt 
specifically  devised  to  his  daughter  Emily  Ann 
Reynolds,  and  the  estate  included  in  the  fhiR 
of  Joseph  U.,  thus  recognizing  them  botbs* 
standing  on  the  same  footing,  as  estates  which 
were  to  go  specifically  as  devised.  DoubOe* 
the  testator^s  intention  to  have  bis  sons  tab 
equaJly  will  be  disappointed  by  this  conatmc 
tion;  but  it  will  be  disappointed  becausetheei- 
tate  is  less  valuable  than  he  supposed;  and  tbt 
construction  cannot  be  abandoned  for  that  Tes- 
son,  if  the  devise  to  Joseph  H.  is  to  be  rep^ 
ed  as  specific.  In  Babinaon  v.  Melwr,  w  * 
C.  645,  the  decision  was  that  general  peenabi; 
legacies  are  not  chargeable  on  specific  deviK* 
of  land,  though  found  in  the  residuaiy  claw 
Moreover,  the  devise  to  Joseph  H.  ia  partly  ■ 
satisfaction  of  a  debt  due  from  the  teaWW. 
and  is  entitled  to  be  preferred  to  tbe  pecuaiuj 
legacies  on  that  account.  3  Wms.  Exn.  19H: 
Sdund.  Exrs.  6  490,  note  4. 

The  bill  must  be  ditmieted,  but,  eontidtnH 
t/ie  nature  <^  the  gtu$Uon,  witMout  flosta. 


Horace  DODGE 

V. 

Osmond  C.  GOODELL,  Depu^  Sberift 

1.  Where  a  ▼endor  of  personal  piop**? 
remains  In  pooMHloa  after  sale.  h» 
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are  original  otMmw  tb«T«B- 
dM  for  the  parpow  of  Bnowlng  Irwad  in 
tba  sale. 

1  Tba  decl*ratlons  of  a  peraon  b&vinfl; 
property  in  his  hondswhioh  is  attach- 
ed as  his,  respecting  the  ownership 
thereof,  are  eviaeneeforaa  attaching 
creditor  against  a  third  party  claimiDg 
it  of  the  sheriff. 

8.  Where  a  conaphntcy  between  a  debtor 
and  others,  to  put  his  property  oat  of 
the  reach  of  an  attaohing  (»editor,  had 
been  proved  in  an  action  of  replevin, 
brought  by  avendee  of  tbe  debtor's  prop- 
erty, to  recover  it  from  the  sheriff,  hold- 
ing it  under  attachment,— ifeZd,  that 
•▼idenee  aa  to  attempt  of  the  debtor 
to  put  part  of  his  property  oat  of  the 
reach  of  his  creditors,  and  as  to  his  dec- 
laration of  hostile  feeling  uid  inten- 
tions toivarda  the  attaching  creditor, 
vas  admiaaible. 

4.  No  exception  lies  to  the  admission  of 
competent  evidence  because  admitted 
•et  of  the  r^ular  order. 

(Decided  January  7, 1860.} 

N  plaintiff's  exceptions  to  tbe  Court  of  Com- 
mon Pleas.  OvirruUd. 
The  facts  are  fully  stated  in  the  D[dDion  of 
the  court. 

JKtws.  Charles  H.  Tmigm  and  IVank- 
Ua  P.  Owen,  for  ^aintiff. 

Jfr.  X«emael  H.  Foster,  for  defendant: 

Where  a  vendor  remains  in  the  actual  posses- 
don  of  the  goods  after  tbe  sale,  bis  statements, 
explanatory  of  such  possession,  and  of  the  re- 
kuoD  which  he  tben  holds  to  the  property,  are 
tdmiasible  as  ori^al  evidence  for  tbe  puipoae 
of  showing  fraud  in  the  sale. 

OnnU  v.i>WM,14Wi8.487.  SeealsofWMv 
T.  ReOon,  19  Wis.  17. 

The  declarations  of  the  penon  in  whose 
bands  tbe  property  is  attached  as  belonging  to 
bim,  respecting  the  ownership  thereof,  are  evi- 
dence for  the  defendant  in  a  suit  by  a  third 
party  claiming  the  property  against  tbe  sheriff. 

mmv.Ht^tu,  8  Iowa,  211.  See  Awrjf  v. 
Ctenunu,  18  Conn.  808.  See,  especially,  8arle 
V.  Arnold,  7  R.  I.  582-686. 

Courts  are  not  disposed  to  limit  tbe  evidence 
to  tbe  act  itself,  tbe  validity  of  which  is  im- 
IKscbed,  but  allow  a  wide  rao^  of  investiga- 
tioD  when  a  fraudulent  intent  is  charged;  for, 
ordinarily  .such  intent  can  be  sfaown,  not  by  any 
one  circumstance,  but  by  a  variety  of  circum- 
■taooes. 

1  Stark.  Ev.  68. 

In  questions  of  this  kind,  objections  to  testi- 
mosy  as  irrelevant,  are  not  favored,  since  the 
force  of  circumstances  depends  so  mych 
npon  their  number  and  connection. 

CattUv.  BullardMTJ.  S.  88  How.  187  (16 
L  td.  42^.  See  IbwUy  v.  Bigdow,  12  Pick, 
til;  Jning  v.  MoUy,  7  Bing.  548. 

Ihirfee*  Oh.  J.'  delivered  the  opinion  of 

tbecoart: 

This  case  comes  up  from  the  coiut  of  common 
pleas  on  exceptions.  It  is  replevin  for  two 
Btties,  a  wagon,  a  buggy,  and  divers  other 
idiattdi,  which,  when  replevied,  were  In  the 


possession  of  tbe  defendant,  a  d^ty  dierlff, 
who  had  attached  them  shortly  before  as  the 
property  of  one  Charles  E.  Read,  at  the  suit  of 
one  Stephen  8.  Sbepaid.  They  were  replevied 
August  27, 1886.  It  appeared  at  the  trial  that 
Bhepard  bad  been  a  copartner  in  business  with 
Read,  and  bad  taken  from  him,  on  retiring,  bis 
note  for  $900  for  money  due  from  him  to  SbqH 
ard;  that  the  suit  In  wmcb  tbe  attachment  was 
made  was  brought  to  recover  this  debt;  that 
previously,  to  wit,  in  Msrcb,  1886,  said  Shep- 
ard  bad  caused  tbe  property  of  Reed  to  be  at- 
tached In  a  suit  for  tbe  same  purpose;  and  that 
this  prior  attachment  had  been  dissolved  by  an 
assignment  made  by  Read,  In  pursuance  of  the 
statute,  for  the  benefit  of  his  creditots.  This 
aaaiirnment  was  made  to  one  Sidney  H.  Robln- 
aoD.^March  16, 1886.  The  plaintiff  clataned  the 
property  replevied  under  this  assignment, 
claiming  it  by  virtue  of  a  bill  of  sale  from  one 
P.  H.  (A>rr.  who,  he  claimed,  bad  bought  it  of 
tbe  assignee.  He  testified  that  he  bought  the 
property  April  12,  1886,  when  tbe  bill  of  sale 
was  given,  and  that  he  paid  $600  for  it  in  his 
own  promissory  notes,  subsequently  taken  up 
by  him  and  paid. 

Thedefensewas  that  the  assignment  was  part 
of  a  scheme  contrived  bv  Read  for  the  purpose 
of  defrauding  Shepara,  by  withdrawing  the 
property  replevied  from  bis  first  attachment, 
and  prevenuDg  any  Later  attachment  by 
tended  sides;  and  that  tbe  plaintiff,  together 
with  Corr  and  the  asei.^ee,  co-operatea  with 
Reed  in  carrying  out  this  purpose, — tbe  alleged 
sales  to  Corr  and  by  Corr  lo  the  plaintiff  being 
merely  paper orflctitious transfers underwhich 
the  property  was  still  left  with  Reed  to  be  used 
by  him  and*^ enjoyed  as  his  own;  and  that  as  to 
Bbepard.  if  not  as  to  everybody  else,  it  still  re- 
mained, in  law  as  in  fact,  bis  own.  To  estab- 
11^  this  defense,  testimonv  was  introduced  to 
show  that  when  the  asngnment  was  made 
Read  was  not  insolvent;  that  the  poper^  re- 
plevied remained  in  bis  possession  and  use 
after  the  assignment  as  before,  and  was  in  his 
possession  when  attached;  that  while  Read  so 
had  it  in  his  possession  be  declared  to  different 
persons  at  different  times  that  it  was  his  own; 
that  he  told  Shepard:  "  I  own  it,  every  dollar 
of  it,  and  nobody  owns  it  but  me:  and  I  would 
like  to  see  you  get  a  dollar  of  it;"  that  during 
the  summer  following  tbe  assignment.  Read 
had  the  wagoD  in  suit  in  iise  in  bis  bmlneas, 
with  bisownname  painted  on  it;  that  tbe  plain- 
tiff visited  Reed's  place  of  business  twice  dur- 
ing ths  same  period,  but  not  fdr  purposes  con- 
nected with  tbe  ownership  of  tbe  properly;  that 
after  Shepard's  first  attachment,  and  before  the 
assignment,  Read,  having  one  horse,  and  wagon 
which,  being  out,  were  not  attached,  assigned 
them  over  to  his  bookkeeper,  Sidney  H.  Rob- 
inson, tbe  same  to  whom  be  afterwards  made 
bis  general  assignment ;  and  after  that,  thinking 
that  Robinson,  who  was  a  minor,  could  not 
hold  Oiem,  sent  them  to  Corr  in  Taunton;  that 
he  also  had  a  legacy  of  $600  due  him,  and, 
fearing  that  it  might  beattached  or  pass  under 
his  assignment,  made  it  over  to  bis  uncle;  that 
Corr  and  Reed  were  intimate  friends;  that  Cotr 
put  in  a  claimfor  $2,600  imder  tbe  assignment, 
but  accepted  a  dividend  on  $279;  and  that  the 
^intiff  was  also  on  terms  of  intkaacy  vrith 
Bead.  Digitized  by  ^^OOQ  le 


Nbw  Bnouiid  Bsfobteb— Sdf.  Ct.  of  Rhode  Isuhd. 


1886. 


Cor  was  not  called  as  a  witness.  Robinson 
wasawitness,  but  did  not  testifyin  regard  to  tbe 
sale  to  Cotr.  The  jury  found  a  verdict  for  the 
4tefendant.  While  the  testimony  was  goingin, 
the  plaintiff  took  numerous  exceptions  to  the 
admission  of  portions  of  it.  Some  of  these  ex- 
ceptions were  to  the  allowance  of  questions 
wnicb  did  not  elicit  any  testimony  at  all,  or  any 
testimony  which  coma  injure  the  plaintiff. 
Of  course  these  exceptions  are  immatmal,  and 
furnish  no  ground  for  a  new  trial. 

The  other  exceptions  may  be  reduced  to  two 
dassea.  The  first  class  relates  to  the  statements 
made  by  Read  in  regard  to  the  ownwdiip  of 
the  property  in  suit,  while  It  was  in  his  posses- 
sion, after  the  assignment,  and  after  the  alleged 
sale  to  the  plaintiff.  The  cases  cited  by  the  de- 
fendant show  that,  where  a  vendor  remains  in 
possession  after  sale,  bis  statements,  explana- 
tory of  bis  possession  or  of  bis  relation  to  the 

Sroperty,  are  original  evidence  against  the  ven- 
ee  for  the  purpose  of  showing  fraud  in  the 
sale;  and  also  uiat  the  declarations  of  a  person 
having  property  in  his  handswhich  Isattached 
as  bis,  respecting  the  ownership  thereof,  are 
evidence  for  the  attaching  creditor  a^rainst  a 
third  party  claiming  it  of  the  sheriff;  such 
statements  and  declarations  beiug  regarded  as 
characterizing  the  possession,  and  thus  consti- 
tuting a  vital  part  of  it.  SOabv  v.  Bedlon,  19 
Wis.  17;  Grant  v.  Lmn»,  14  Wis.487;  Bou  v. 
Hayj^,  8  Iowa,  311 ;  Avery  t.  Ctemone.  18  Conn. 
806.  Under  the  authority  of  these  cases,  the 
first  class  of  exceptions  must  be  overruled. 

The  second  class  of  exceptions  relates  to  the 
testimony  given  in  regard  to  attempts  made  b^ 
Read,  before  the  assignment,  to  put  parts  of  his 
property  out  of  the  reach  of  his  creditors,  and 
to  his  decJaratioDS  of  hostile  feelings  and  io- 
tentions  toward  Shepard.  There  can  be  no 
doubt  that,  in  a  case  between  Shepard  and  Read, 
the  testimony,  though  to  some  extent  collateral, 
would  be  admissible  to  show  the  intent  with 
which  Read  acted  toward  Shepard  in  the  mat- 
ter in  controversy,  and  that  it  was  fraudulent; 
his  acts  before  and  after  the  assignment  appear- 
ing to  have  some  general  purpose.  The  ques- 
tion is  whether  it  was  admissible  in  the  same 
way  a^usi  theplaintiff  inthecaseatbar.  We 
think  It  was.  The  defense  was  that  the  plain- 
tiff had  acted  in  concert  with  Read  and  Corr  to 
defraud  Shepard,  or.in  other  words,had  entered 
into  a  conspiracy  with  them  for  that  purpose. 
In  such  a  case^  upon  prima  faae  proof  of  the 
fact  of  conspiracy,  or  upon  the  production  of 
evidence  tending  to  establish  it,  tbe  rule  as  to 
hearsay  and  re*  t'nfer  aliot  Is  greatly  relaxed: 
every  act  and  declaration  of  every  conspirator 
in  pursuance  of  the  concerted  plan,  or  with  ref- 
erence to  the  common  object,  being  regarded 
in  law  as  the  act  and  declaration  of  all,  and 
therefore  as  original  evidence  against  each  of 
Uiem. 

'  'It  makes  no  difference,"  says  Hr.  Greenleaf , 
"  at  what  time  any  one  entered  into  t^e  con- 
spiracy .  Everyone  who  does  enter  Into  a  com- 
mon purpose  or  design  is  generally  deemed,  in 
law,  a  party  to  every  act  which  had  before  been 
dooe  by  others,  and  a  party  lo  eveir  act  which 
may  afterwards  be  done  by  any  of  tbeotJiers  in 
furtherance  of  thecommon  design."  IGreenl. 
Ev.  g  111;  Idnwln  v.  ClaMn,  74  U.  8. 7  WoU. 
m  (19  L.  ed.  106);  8arU  v.  Arnold,  7  R  1. 681 


Tbequestion,  tlien,  is  wbeUier,  iDdepeodeotfy 
of  the  acts  and  declarations  of  Read  here  in 
debate,  there  was  other  testimony  tending  u> 
establish  a  conspiracy,  wbicb  waa  sufflcieirt  to 
warrant  the  admission  of  thia  testimoDT  rdat- 
iog  to  said  acts  and  admissioos.  We  tfauikUie 
record,  (aken  as  a  whole,  cleariy  shows  a  snffl- 
ciency  of  such  testimony,  though  jnobablT.  if 
the  attention  of  the  presiding  judge  had  baa 
drawn  to  tbe  rule  applicable  to  cases  of  con- 
spiracy, he  would  have  required  the  ohaer»- 
ance  of  a  somewhat  different  order  In  ffae  intro- 
duction of  it. 

Some  of  the  testimony  excepted  towsainbo- 
dueed  in  the  course  of  the  rebuttal  or  in  rane- 
buttal,  and  is  excepted  to  on  the  ground  that, 
if  admissible  at  alt,  it  should  have  been  addueed 
as  testimony  in  chief.  It  ta  discretionaiy  with 
the  presiding  Judge  to  admit  competent  teAi- 
mooy  at  any  stage  of  a  trial,  and  an  exception 
will  not  lie  because  he  admita  it  out  of  tbe  rega- 
lar  order.  Hampton  v.  Taylor,  8  New  Eng. 
Rep.  640  R.  I.  Index  Z,  51.  If  any  miacaimce 
of  justice  nsolts,  the  remedy  is  1^  pelftioB  m 
new  trial. 

Exeeptione  overruled. 


John  a.  CLARES.  Admr.  of  JonatluD  N. 
Hazard,  Deceased,  et  at., 

e. 

Attmore  ROBINSON. 

1.  Amorts^^ed  personal  property  te 
B  and  C  to  secure  distinct  debts  due 

to  tbe  mortgagees  severally;  the  mort- 
gage was  foreclosed,  and  C  thereafta 
transferred  his  claim  aud  interest  io  the 
property  toB,  and  B  snbsequoitiy  ned 
A  for  tbe  whole  amonnt  of  the  OTiginal 
mortga^  debt  due  him,  and  obtained 
jadgrment.  Held,  that  the  distinct 
debts  were  not  merf^d  by  the  fore- 
closure, and  that  the  effect  of  the^df- 
meot  obtained  by  A  for  his  onginsl 
debt  opened  theforeclosnreforarfr 
demption  of  the  mortcfaeed  property 
pro  tanto  only,  and  not  wholly. 

2.  Where  personal  proper^  is  ■oft' 
*  paired  by  a  single  instrument  to  tw* 

mortgagees,  to  secure  distinct  debb 
owed  to  them  severally,  they  will  be 
held  in  equity  (although  at  law  jwnt 
tenants  of  the  property)  to  hold  the 
propertv  as  trustees  for  each  other, 
proportionately  to  their  respective 
claims,  without  snrrivorsUp  betweeo 
them. 

S.  In  such  case  If  one  of  the  debts  Is  pi^ 

in  part,  the  mortgagees  will  tbereuter 
hohl  as  tmatees  foreach  otherprorata. 
4.Tbe  English  dootriaeof  taokinKdoesoot 

f prevail  in  this  State:  and  a  complainaiit 
n  a  suit  in  equity  to  redooB  a  ehatul 
mortgagee  will  not  be  required  ta  par 
other  debts  owing  to  the  mortgagee,  io 
addition  to  the  mortgage  debt,  oeim 
being  pwmitted  to  redeem. 

{Washington — DecW^  Februaxr  J8.M«J 
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DILL  in  equity  to  redeem  a  mortgage  of  cor- 
D  poiate  stock.  On  motion  by  complainaats 
for  a  final  decree.  Qranied. 

The  facts  of  the  case  necessary  to  an  under- 
lUndiii^  of  the  (Questions  raised  by  this  motion 
ippear  id  the  opinion.  For  the  history  of  the 
esse  and  a  full  statement  of  facts  see  the  for- 
merofunions  reported  in  1  New  Eog.  Rep.  882, 
tod  4  New  Eng.  Rep.  923. 

Mmrt.  AmBigBi  M,  Eaton,  Jornmh  O. 
Ebf ,  and  Edwin  Metenlf*  for  complainants: 

AO  title  will  pass  until  Uie  second  decree  be 
made;  for"strictforeclosureisa8eTeTeremedv," 
and  the  party  insisting  upon  it  must  show  tnat 
tbe  decree  clearly  gives  it  to  him. 

Bee  3  Jones,  Mort.  g§  1108,  1666;  Pentif  v. 
Dunn,  4  Johns.  Ch.  140;  6tnith  v.  Bailey,  10 
Vt.  163;  Beadi  v.  Oooke,  28  N.  Y.  508;  Clark  v. 
BaAum,  75  U.  8.  8  Wall.  833  (19  L.  ed.  856); 
Bfiifc*  T.  Duff,  48  N.Y.  476. 

When  a  foreclosure  is  opened  }sy  action  on 
tbe  part  of  the  mortgaf^ee,  the  right  to  redeem 
arises  at  that  time.  The  matter  of  laches  is 
reckoned  from  that  dale.  When  Attmore  Rob- 
inson sued  and  opened  the  foreclosure,  he  was 
tbe  owner  of  all  the  mortgaged  stock,  as  cod- 
▼eyed  by  the  mortgage,  ana  of  all  the  debt  se- 
cnred  thereby.  The  mortgage  was  a  unit,  the 
debt  was  a  nnh,  and  both  were  held  by  one 
persoo.  And  an  equity  of  redemption  is  In- 
airisible. 

1  PoweU,  Hort.  (Covoitty  &  Rand)  888.  and 

oote  1. 

Part  payment  of  a  mortgage  debt  will 
open  the  foreclosure  and  allow  redemption  of 
the  whole. 

Jones,  Cbat.  Mort.  §  6B3;  Cenverae  t.  Cook,  8 
Vt.  164;  Deming  v.  Coming$,  11  N.  H.  474: 
Martin  v.  Botoker,  10  Vt.  536;  Stump  v.  Henry, 
ftMd.  301;  Moore  v.  Betuom,  44  N.  H.  315; 
^ieker  v.  BiancAard,  45  N.  H.  89;  WineheiOa- 
T.  BaU,  54  Me.  558. 

Payment  of  interest  on  part  of  the  debt  will 
keep  alive  the  principal  of  the  other  part  also. 

1  Powell,  Mort.  (Coventry  &  Rand)  395; 
wflwj  V.  Swift,  2  Sch.  &  Lef.  642. 

If  a  mortgagor  be  in  possession  of  any  part 
Itemustbeadmitted  to  redeem  the  whole. 

Bakatrate  v.  Bruyer,  Mosely,  189;  Burke  v. 
iyncA,  SBall&B.  426. 

Attmore  Robinson,  standing  in  tbe  position 
«  did  with  reference  to  this  stock  before  this 
fitigation  was  begun,  cannotnow  be  allowed  to 
u|)  a  partition  which  existed  only  in  his 
own  imagination,  to  defeat  tbe  rights  of  tliose 
wbo  are  willing  and  ready  to  pav  the  whole 
Joint  debt  now  remaining  unsatisfied. 

See  t/ofttson  v.  DelMneey,  11  Johns.  875. 

1q  this  counti^,  with  few  exceptions,  the 
ooctrine  of  "tacking"  has  not  been  adopted. 

Bridgen  t.  CarharU,  1  Hqpk.  384;  Tmnmnd 
X-  Empire,  8.  D.  Co.  6  Duer,  311»:  I  Hill. 
Hon.  803;  2  Jones,  Mort.  1088;  Bteph.  Eq. 
^  15B,  159;  1  Pom.  Eq.  Jur.  g  893.  note  6; 
twflff  V.  Cooke,  8  Pick.  50. 

Mtm$.  Arncdd  Ch«en  and  Franela  Nye 
'or  respondent. 

P^Cnrisun: 

Three  questions  are  raised  on  this  motion, 
^bey  are  (1)  whether  tbe  complainant  shall  be 
"lowed  to  redeem  the  whole  of  the  stock  which 
was  mortgaged;  (3)  If  not,  how  much  shall  he 
1R.I. 


be  allowed  to  redeem  T — and  (8)  shall  he.  in  order 
to  redeem,  be  required  to  pay,  besides  the  debt 
to  be.paid  under  the  mortgage,  other  debts  not 
thereby  secured? 

I.  We  think  the  first  question  must  be  an- 
swered negatively.  The  mortgage  was  given  to 
William  A.  Robinson  and  the  defendant,  Att- 
more Robinson,  to  secure  three  negotiable 
promissory  notes,  dated  March  25,  18&, — one 
for  $686,  payable  to  William  and  Attmore;  one 
for  ^1,400,  to  William;  and  the  third  for  $2,000. 
to  Attmore.  Tbe  $686  note  is  conceded  to 
have  belonged  to  Attmore.  The  $1,400  note 
was  reduced  before  the  decree  entered  Febniary 
8,  1864.  That  decree  was  entered  in  a  suit  to 
redeem,  broughtby  the  complainants'  intestate, 
Jonathan  N.  Hazard,  the  mortgagor.  It  de- 
creed that  Hazard  be  allowed  to  redeem  on  pay- 
ing $3,841.42  to  Attmore,  and  $1,047.80  to 
William,  with  intei-ert,  on  or  before  April  4^ 
1864.  or' on  default  that  the  bill  stand  dismissed 
out  of  court,  with  costs.  The  sums  were  not 
paid.  The  defendant,  Attmore,  in  his  recent 
action  against  tbe  complainant  as  administrator 
on  said  Hazard's  estate,  look  Judgment  for  the 
full  amount  ascertained  to  be  due  to  bim  by 
said  decree;  and  we  have  decided  that  tbe  effect 
was  to  open  the  foreclosure,  either  wholly  or 
protanto, — the  question  whether  wholly  or  pro 
tanto  being  left  for  decision.  It  seems  clear  to 
us  that,  if  William  bad  retained  his  interest  un- 
der the  decree,  it  would  not  have  been  possible 
for  Attmore,  by  taking  judgment  as  aforesaid, 
to  prejudice  it.  The  debt  to  William  and  the 
debt  to  Attmore  were  distinct,  and,  in  equity  at 
least,  tbey  did  not  lose  their  distinctness  when 
they  became  merged  in  tbe  -foreclosure.  But 
after  the  foreclosure,  to  wit,  August  9,  1864, 
William  released  orasdgned  his  interest  to  Att- 
more, who  thus  became  the  sole  owner;  and  Ibe 
question  is  whether,  this  being  so,  tbe  foreclos- 
ure was  not  wholly  opened  by  tbe  judgment 
taken.  We  think  not.  The  reason  why  such 
a  judgment  is  held  to  open  tbe  foreclosure  is 
because  a  foreclosure  necessarily  satisfies  the 
mortgage  debt  to  some  extent,  and,  therefore, 
to  take  judgment  for  the  debt  in  full  amounts 
to  a  disavowal  of  foreclosure.  Here  there 
were  two  distinct  debts  which  belonged  to  two 
distinct  persons  until  after  tbe  foreclosure;  and 
the  judgment  was  taken  for  only  one  of  them; 
and  therefore  it  seems  to  us  that,  con^tently 
with  said  reason,  it  should  be  held  to  have 
opened  the  mortgaged  stock  to  redemption  only 
pro  tanlo, — t'.  at  to  so  much  of  it  as,  appor- 
tioning it  between  the  two  debts,  will  corre- 
spond to  the  debt  for  which  the  judgment  was 
taken.  Such  a  measure  of  relief  is  enough  to 
protect  tbe  mortgagor.  Courts  of  equity  do 
not  favor  tbe  doctrine  of  merger;  and  we  do 
not  see  why,  as  a  matter  of  equity.  Attmore,  as 
assignee  of^ William,  should  not  nave  the  right 
which  his  assignor  would  have  had.  The  coun- 
sel for  the  complainant  argue  that  the  two 
debts  constitute  a  single  whole  or  unit.  This 
view  differs  from  that  on  which  we  rested  our 
last  previous  opinion,  and  we  are  not  convinced 
that  it  is  correct. 

XT.  Thesecond  question  arises  in  consequence 
of  the  reduction  of  the  indebtedness  before 
foreclosure,  the  indebtedness  to  William  having 
been  reduced  more  than  the  indebtedness  to  Att- 
more. Tbe  counsel  for  tt^  defend^ 
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that  uoder  the  mortgage  William  and  Attmore 
took  the  stock  conveyed  as  tenants  In  com- 
mon, each  taking  proportionately  to  bis  debt; 
and  that  under  the  lorectosure  they  continued  to 
be  entitled  in  the  same  proportions.  He  cites 
cases  in  support  of  this  conclusion;  and,  grant- 
ing that  William  and  Attmore  originally  took  as 
tenants  in  comnion  in  the  manner  stated,  we 
see  no  reason  to  doubt  its  correctness.  The 
mortgaged  stock,  however,  is  personal  prop- 
erty, and  therefore  does  not  fall  under  the  lav 
that  conveyances  of  real  estate  shall  create  ten- 
ancies in  common,  unless  joint  tenancies  are 
created  exprMsly  or  by  clear  intendment. 
Pub.  Stat.  chap.  172,  §  1.  The  mortgage 
deed  conveys  the  stock  to  William  and  Attmore 
without  any  words  which  show  that  they  were 
intended  to  take  as  tenants  in  common;  and  we 
have  not  been  able  to  find  any  precedents  which 
satisfy  us  that  they  can  be  held  to  have  taken, 
at  law,  otherw'.se  than  as  joint  tenants.  But, 
though  at  law  they  are  joint  tenants  of  tiie 
stock,  we  think  they  must  be  required  in  equity 
to  hold  it  as  trustees  for  each  other,  propor- 
tionately to  their  respective  claims,  without 
survivorship  between  them.  And  so  are  the 
precedents,  as  we  understand  tiiem.  Petty  v. 
Btj/UMtrd,  1  £q.  Cas.  Abr.  391;  Lake  v.  GS>a<m,  8 
P.  Wms.  188;  Rigdenv.  raWfa,3Ve8.  Sr.  858; 
a  Story.  Eq.  Jur.  %  1206;  1  Perry.  Tr.  %  186. 
We  know  of  no  case  in  which  the  precise  ques- 
tion  before  us  has  arisen.  But  it  seems  to  us 
that  to  case  of  such  a  trust,  if  one  of  the  debts 
were  paid,  the  morixagees  would  bold  the  entire 
mortgaged  personafestate  as  security  for  the  re- 
maining debt ;  and,  u  pon  the  same  equity,  it  seems 
to  us  that,  if  one  of  the  debts  were  paid  in  part, 
they  would  thereafter  hold  as  trustees  for  each 
other  pro  rata,  taking  the  debts  as  they  there- 
after existed.  It  seems  to  us  that,  regarding 
the  mortgage  as  security  simply,  as  in  equity 
we  are  bound  to  regard  it  until  foreclosed,  this 
la  the  more  reasonable  view.  We  tiiereforede- 
tide  that  William  and  Attmore  became  entitled 
under  the  decree  of  foreclosure  in  proportion  to 
their  respective  claims  as  they  were  at  its  date 
and  as  they  are  ascertained  in  it,  and,  conse- 
quently, that  the  proportion  of  the  estate  which 
the  complainant  is  entitled  to  redeem  may  be 
represented  by  the  fraction  following,  to  wit. 


The  counsel  for  the  defendant  contends 
that  the  complainant  should  be  required,  before 
he  is  permitted  to  redeem,  to  pay,  not  only  the 
debt  to  be  paid  under  the  mortgage,  but  also 
the  other  debts  which  the  intestate  owed  to  the 
defendant  at  bis  decease;  and  he  cites  cases  to 
show  that  the  requirement  is  according  to  the 
practice  which  prevails  in  the  English  cDanceir 
courts,  and  whidi  has  been  adopted  in  tbu 
count^  in  some  of  the  States.  In  other  States 
however,  the  practice  has  been  disapproved  and 
rejected.  Bridgen  v.  Carhartt,  1  Hopfc.  234; 
Ihvnuend  v.  Empire  8.  D.  Co.  6  Duer,  208,  220; 
Orfer  v.  Chester,  7  Humph.  77 ;  Lamton 
T.  t-utherland,  13  Vt.  309;  Frye  v.  lUinoit  Bank, 
n  ill.  367;  Beardalej/  v.  Tuttle,  11  Wis.  75,  79. 
And  the  American  text-booka  say  that  the  mac- 
tice  or  the  doctrine  of  tacking,  as  it  is  called, 
does  not  prevail  generally  in  this  country.  1 
Hill.  Mort.  301, 802;  2  Jones,  Mort.  §§  1082, 1083; 
Bisph.  Eq.  168, 158;  4  Kent,  Com.  *178, 179. 
We  do  not  think  it  lias  ever  prendled  in  this 
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State.  It  does  not  have  the  sanctioa  <A»aj  re- 
ported decision,  and  we  axe  Btnmj^j  of  tiiein- 
preasion  that  tl^  general  opinion  at  the  bar  it 
against  it.  Our  statute  provides  that,  at  aoy 
time  within  ^y  days  after  the  breach  of  the 
condition  of  a  chattel  mortgage,  the  mortgigor 
shall  be  entitled  to  redeem  by  paying  tbemort- 
gage  debt  with  reftsonable  and  lawful  dungec 
for  expenses  arising  from  care,  custody,  or 
otherwise;  and  that,  upon  payment  or  tender 
thereof,  be  may  recover  the  property,  if  not 
forthwith  restraed,  in  an  action  of  replerlD. 
Pub.  Stat.  chap.  176,  §S  11,  12.  We  do 
not  think  the  rule  in  equity  should  differ  from 
the  rule  at  law  under  these  provisions:  and 
therefore,  on  this  account,  and  also  because  we 
think  the  English  practice,  trowever  {mper  it 
may  be  in  England,  is  not  eatirety  consooaDt 
with  onr  registration  laws  and  oar  laws  fovar 
ing  equality  among  creditors,  toe  decide  Out 
the  complainant  shall  be  alloteid  to  redeem  m 
paying  the  debt  to  be  paid,  with  inierat,  bh 
geOier  with  proper  incidental  ehargea.  Of 
course  the  property,  when  redeemed,  will  n- 
main  to  be  administered  either  by  tbe  aaaigDee 
or  tbe  administrator;  and  the  defendant  Attmoce 
can  crane  in  with  otiier  creditors  for  liis  Aan. 


Flortoe  M.  WILSON 

V. 

Levi  WILSON. 

1.  Condonation  is  available  as  a  deftaw 
to  a  suit  for  divoree  on  ttie  grooiid  ef 
cruelty;  but  treatment  mucn  less  creel 
than  would  be  necessary  to  be  a  good 
fiTound  for  divorce  will  suffice  to  avoid 
the  defense  of  condonation. 

2.  Voluntaryeohabitatlon.followiDgaote 
of  cruelty  on  the  part  of  the  husbeod, 
will  not  always  operate  as  a  oondaaa- 
tion  to  defeat  a  wife's  petition  for  di- 
vorce. 

8.  A  petittonar  for  divorce  will  not  be 
htoA  to  haw*  coadoaad  an  olb— 

the  nature  and  extent  of  wbieb  was  m* 
known  to  her.' 

(Provldenoe  Decided  Febroarj  1,  IMJ 

PETITION  for  divorce.  Granted. 
The  facts  are  sufScimtly  stated  in  tbec^- 
ion  f)f  Uie  court. 

MeMrt.  Cluu>lea  A.  WlUon.  Bollla 
MathewBon,  and  ZIba  O.  Sloeoa.  for  pe- 
titioner: 

When  the  (oindple  of  condraiatioD  spP^ 
condonation  cannot  take  place  withoot  a  fm 
understanding  on  tbe  part  of  tbe  petitioner  of 
tbe  act  or  acts  lo  be  condoned. 

2  Bish.  Mar.  &  Div.  §  88,  and  cases  dted. 

There  is  a  marked  distinction  betwe«  tbe 
doctrine  of  condonation  as  applied  in  casei  of 
adultery  and  in  cases  of  cruelty. 

2  Bish.  Mar.  &  Div.  eUi  ed.  gg  50-5S;  8»m 
V.  StunD,  2  W.  N.  C.  Supp.  1. 16. 

In  cases  of  cruelty,  pAient  aidaranoeef  iD 
treatment  is  not  only  no  bar  to  a  wife's  suit,  hat 
raises  no  presumption  against  the  truth  of  ber 
complaint.  The  last  drop  makes  tbe  cap  ot 
bitterness  overflow.  C^^t^l^^ 
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Macfarlam  v.  Maefarlan,  11  Scotch  Seas.  Caa. 
SdKc.588. 

Almost  hiTariably  cruelty  cond^ts  In  a  suc- 
eeadon  of  acts,  so  that  somcthiug  of  a  condona- 
tion of  earlier  ill  treatment  must  take  place. 

2  Bish.  Mar.  &  Div.  §  50;  Wettmeath  t.  West- 
meaih,  3  Hagg.  Ecc).  Supp.  1.  See  Bee^v.  Bee- 
i«,  1  Hagg.  Eccl.  789;  BoUuUr  v.  EoUitter,  6 
Pa.  449;^mw  v.  Bnow,  3  W.  N.  C.  Supp.  1; 
A>>b'n  T.  Po^n,  2  Hagg.  Eccl.  Supp.  766, 
note. 

CoDdonatloD  necessarily  implies  an  intention 
fully  to  fdrgive.  Unl^  accompanied  by  that 
operation  of  the  mind,  cohabitation,  even  with- 
out force  or  fraud,  is  insufficient  to  establish 
condonatioD. 

Betz  T.  Betz,  %  Rob.  694. 

Until  the  wife  has  determined  to  leave  her 
husband,  she  should  ose  every  means  to  re- 
claim him.  Should  she  fail  in  this  effort,  and 
her  sufferings  become  unendurable,  does  the 
doctrine  bold  that,  by  living  on  for  a  time  after 
abe  has  received  cause  for  (Uvorce,  she  bars  ho* 
•oitf   Such  is  not  the  law. 

2  Bisb.  Mar.  &  Div.  §  53,  and  cases  dtod. 
In  some  of  the  United  States,— notably,  Mas- 

tachosetts,  Fennsylvaula.  and  Alabama, — Uie 
doctrine  of  condonation  does  not  seem  to  have 
application  to  cases  of  cruelty. 

3  Biah.  Mar.  &  Div.  §  51,  and  cases  cited. 
Bee  PeTkin$  v.  Perkint,  6  Mass.  69;  PMUipav. 
PkiUipt,  1  Bradw.  345;  Uollitter  v.  Bolliatcr, 
6  Pa.  449;  Beeae  v.  Reeae,  28  Ala.  785. 

Conrta  at  once  sdze  slight  circumstances  to 
revive  a  cause  condoned,  going.  In  cases  of 
cruelty,  even  bo  far  as  to  revive  the  cause  where 
the  only  subsequent  conduct  was  the  dlenceof 
the  husband. 

St^nt  V.  Robbing,  100  Mass.  150.  See  Betz 
T.  Bett,  3  Rob.  694;  Sn<m  v.  8n<m,  2  W.  N.  C. 
Supp.  1-30;  Westmeath  v.  Westm€atfi,  2  Hagg. 
Eccl.  Supp.  1;  BeOy  v.  Be^,  1  Hagg.  Eccl. 
789;  Pof^n  v,  Popkin,  3  Hagg.  E^  8uw>. 
766, note;  8EDff.  Eccl.  Rep.  835;  Maeky.Handy 
(U.1  a  South.  Rep.  181. 

Mettra.  Oeor^  J.  Weatand.W^Iter  B. 
Vincent,  for  respondent : 

The  principle  of  condonation  extends  to 
crnelty  the  same  as  to  adultery. 

Bish.  Mar.  &  Dir.  6th  ed.  g  SO,  and  cases 
cUed. 

Utbe  wife  is  living  beyond  the  Influence  of 
her  husband,  as  with  her  father  or  toother,  the 
nme  circumstances  which  would  show  a  con- 
dooatton  by  him  will  diow  a  like  condonation 
bjher. 

Bisb.  Mar.  A  Div.  6th  ed.  S  40,  and  cases 
dted. 

This  is  not  a  case  for  the  exercise  of  special 
<!uitlon  in  applying  the  rules  of  condonation. 
According  to  the  testimony  of  Mrs.  Wilson 
berself,  the  offense  of  cruelty  was  fully  devel- 
oped, and  a  divorce  was  determined  upon,  pre- 
noua  to  the  period  of  continuous  cohabitation 
U  Iter  father's  house. 

%  BIsh.  Alar,  ft  Div.  6tb  ed.  §  51.  and  cases 
died. 

Durfee.  Ch.       delivered  the  ofdoion  of 

the  court: 

We  think  the  charge  of  extreme  cruelty  is 
urasdantly  proved.  The  petitioner  married 
uu  respondent  October  8, 1883:  she  filed  her 
IRI. 


petition  for  divorce  Januaty  20,  1686;  and  the 
evidence  shows  that,  during  the  intervening 
period,  she  suffered  from  him  in  greater  or  less 
degree  four  different  kinds  of  cruel  treatment, 
to  wit:  vulgar,  profane,  and  abusive  language, 
often  used  to  or  concerning  her  in  her  presence, 
when  she  was  in  very  feeble  health ;  blows  and 
other  physical  Injuries  inflicted  upon  her;  the 
communication  to  her  of  a  vile  disease,  and  the 
forcing  her  by  threats  and  Importnnlties  to  sur- 
render to  or  for  him  her  money,  her  jewels, 
and  her  household  furniture,— so  that,  making 
all  doe  allowance  for  exaggeration  and  mis- 
conception, yie  are  entirely  satisfied  that  she  is 
entitled  to  a  divorce,  unless  she  has  lost  her 
right  10  it  by  condonation. 

There  are  cases  which  hold  that,  where  the 
charge  is  extreme  cruelty,  the  defense  of  con- 
donation ia  imavailable;  but  these  cases  are  at 
variance  with  the  main  current  of  decision, 
and  are  In  our  opinion  erroneous.  Doubtless, 
however,  the  defense  is  more  easily  avoided 
when  set  up  to  such  a  charge  than  when  set  up 
to  the  charge  of  adulterv.  It  is  a  virtue  for  a 
wife  who  is  maltreated  by  ber  husband  to  bear 
with  him  so  long  as  any  nope  remains  that  her 
paUenoe  may  be  rewarded  by  bis  amendment; 
and  therefore  her  bearing  with  him  has  as 
much  the  character  of  probation  asof  condcHia- 
tion;  and,  regarded  as  condonation,  it  is  lust 
that  the  condonation  may  be  easily  forfeited  by 
the  husband  by  conduct  showing  that  he  still 
continued  Incorrigible:  for  it  Is  well  settled  that 
a  condonation  is  always  subject  to  the  condition 
that  the  offending  party  shall  not  repeat  the  of- 
fraise,  and  also  settled,  when  the  offense  is 
cruelty,  that  treatment  much  less  cruel  than 
would  be  oecesaiy  to  be  a  good  ground  for 
divorce  will  suffice  to  avoid  the  derense  of  the 
condonation. 

The  petitioner  was  living  In  her  father's 
house  when  her  petition  was  filed.  She  had 
been  living  there  for  several  weeks,  her  hus- 
band living  with  her  up  to  the  morning  of  the 
day  when  it  was  filed.  The  acts  of  cruelty 
which  she  chiefly  relies  upon  for  divorce  were 
committed  while  she  was  living  with  him  else- 
where. The  evidence  shows,  however,  that 
ten  days  before  the  filing  of  the  petition  he 

fave  way,  without  any  real  provocation,  to  a 
t  of  viotence  towards,  and  intemperate  abuse 
of,  her,  which,  in  our  opinion,  would  have 
amounted  to  a  forfeiture  on  his  part  of  any 
previous  {»ndonatlon.  If  she  had  then  refused 
any  longer  to  cohnbit  with  him. .as,  being  In 
her  father's  house,  she  might  have  done.  She 
lived  with  him,  receiving  bim  as  her  husband, 
ten  days  longer,  and,  so  far  as  appears,  with- 
out receiving  any  further  maltreatment  from 
him.  Ordinarily  such  conduct  would  he  re- 
garded as  a  condonation,  and  it  must  be  so  re- 
garded here  unless  she  can  show  some  excuse 
for  it.  It  is  ordinarily  the  duty  of  a  party, 
after  making  up  his  or  her  mind  to  ^PP^T 
a  divorce,  to  ^ow  bis  or  her  good  faith  by 
withdrawal  from  cohabitation.  3  Bisb.  Har. 
&  Div.  §  38:  Anon.  6  Mass.  147. 

She  makes  two  excuses.  One  Is  that  she 
was  so  much  enfeebled  by  sickness  and  the  suf- 
ferines  which  she  had*  undergone  that  she 
dreaded  to  provoke  her  husband's  anger  by 
shutting  the  door  opon  him,  and  in  fact  was 
incapaUe  of  the  effort  which  Ue.«Edi 
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would  cost  until  it  was  absolutely  Decessary 
for  ber  to  make  It.  She  is  apparently  a  person 
of  delicate  organiaation,  one  wtio  would  nat- 
urally shrink  from  such  a  trial,  and  she  was 
undoubtedly  much  debilitated  in  body  and 
mind.  The  evidence  shows,  moreover,  that 
she  married  witiiouthOT  father's  approral,  and, 
owing  to  some  consequent  estrangement  from 
him,  was  thrown,  as  it  were,  into  the  hands  of 
her  husband,  without  the  inoml  support  of  her 
family,  and  so  acquired  a  habit  of  almost  utter 
subjection  to  his  domineering  will, — a  habit 
which  be  bad  confirmed,  if  we  can  trust  ber 
testimony,  by  a  peculiar  practice  which  he  had 
of  mortifying  her  from  time  to  time  for  his 
own  gratification.  Add  to  this  that  she  had 
reason  to  fear  for  ber  children,  lest,  if  he^were 
excluded  before  her  petition  was  filed.he  might 
attempt  to  gain  possession  Jof  them.  In  tbe  fit 
of  passion  which  be  gave  way  to  ten  days  be- 
fore the  petition  was  filed,  one  of  his  threats 
was  that  he  would  leave  her  and  take  her  chil- 
dren away  with  him.  In  a  matter  like  this  a 
wife  is  much  more  indulgcntljr  considered  by 
the  courts  than  a  husband^  owing  to  her  com- 
parative helplessness,  and  it  has  been  held  that 
voluntary  cohabitation  following  acts  of  cruel- 
ty on  the  part  of  the  husband  will  not  always 
operate  as  a  condonation  to  defeat  a  petition 
for  divorce.   2  Bish.  Mar.  &  Div.  §g 

The  first  excuse  greatly  palliates,  if  it  does 
not  justify,  the  petiuouer's  conduct. 

The  second  excuse  is  that,  though  the  peti- 
tioner knew  she  bad  suffered  cruel  and  injuri- 
ous treatmei^t  from  ber  husband,  she  did  not 
know  the  extent  of  the  injury.  Her  husband 
had  syphilis,  bat  nevertbdess  continued  to  co- 
842 


i  habit  with  her,  the  consequence  being  tbatebe 
'  had  a  syphilitic  sore  throat.  He  told  ber  Ibe 
name  of  the  trouble,  but,  to  exculpate  himself, 
ascribed  it  to  a  false  cause,  namely,  drinking 
from  a  cup  which  had  been  used  b^  a  penoa 
having  it,  and,  tbou^  bis  own  disoniin'  in- 
creased, not  reatr^D  himself.  It  ta  difficult 
to  imagine  a  worse  or  more  insidious  torn  of 
cruelty.  The  petitioner  testifies  that  she  did 
not  know  the  nature  of  the  disease,  notwith- 
standing he  had  named  it,  and,  though  there 
were  things  which  might  have  opened  her  eyes, 
we  are  Inclined  to  betieve  that  it  was  not  uotil 
after  the  phyddans,  summmied  at  our  request, 
had  given  uielr  testimony,  that  she  fully  ral- 
ized  to  what  a  shameful  and  dangerous  dbor- 
der  he  had  exposed  her.  It  is  not  to  be  lap- 
posed  that  a  lady,  bred  up  in  family  sechuioD, 
has  the  same  understanding  of  such  malten  u 
the  average  man.  The  respondent  eviikiitly 
did  not  think  the  petitioner  had  it.  "In  a  cue 
of  this  kind,"  it  has  been  said,  "the  court  oo^t 
to  see  its  way  very  clearly  to  the  tmA  of  eon- 
donation  before  it  comes  to  that  cmidniioo.* 
SUi$  V.  SUu,  4  Swab.  &  T.  154,  167. 

When  the  defense  is  condonation,  it  li  for 
the  respondent  to  prove  it;  and.  of  course,  if 
the  petitioner  did  not  know  what  the  offense 
was,  sbe  cannot  be  held  to  have  condoned  it; 
and  we  may  add  that  it  is  the  easier  to  l»- 
lieve  she  did  not  know,  because  it  is  so  difficult 
to  believe  that,  if  she  bad  known,  she  eitber 
would  or  could  have  condoned  it. 

Our  conclusion  is  that  the  d^ense  ctaiwl 
avail. 
JPetiUon  granted. 

1  &I. 
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CONNECTICUT. 
SuFRSMB  Court  of  Bbbobs. 


NelUe  QUINN,  Admn., 

r, 

HEW  YORK,  NEW  HAVEN,  &  HART- 
FORD R  B.  CO. 

1.  It  is  not  proper  for  a  trial  judge  to  etop 
a  witnesB  'wnile  about  to  give  important 
t«stimoay,  merely  because  be  faadformed 
an  onfavorable  opinion  as  to  the  wit- 
neu*8  trathflUiwsa. 

i.  When  the  Interval  between  the  time 
that  <HLe  killed  by  a  railroad  oollision 
became  aware  of  the  peril,  and  the 
oecnrrence  of  the  eolliaion*  was  too 
brief  to  be  stated  in  minutes  and  sec- 
onds, a  question  to  a  companion  of  the 
deceased^  who  jumped  from  the  hand 
car  on  which  they  were  both  riding,  and 
escaped  injury,  as  to  whether  the  de- 
ceaspd  had  time  to  jump,  is  not  objee- 
Uonabla  a«  calling  for  an  opinion. 

S.  Htld,  ander  the  focts  of  the  case,  that 
Kueh  qneetiondidnotcall  for  an  opinion 
of  the  witness  a>  to  the  aeoflif^ce  of 
the  deceased;  and  further,  that,  even  if 
the  subject-matter  of  the  question  was 
the  one  controlling  element  in  the  Issue 
M  to  negligence  on  the  part  of  the  de- 
ceased, the  question  would  have  been 
proper. 

4.  When  an  offlcer  of  the  defendant  rail- 
road company  testified,  on  direct  exam- 
ination, tnat  in  his  opinion  the  rule* 
and  repilations  of  the  company  in 
reference  to  giving  notice  to  employees 
of  the  rnnnina*  of  extra  trains,  at  the 
time  of  the  accident  in  suit,  were  reason- 
able and  sufficient,  it  waa  proper  to  per- 
mit bim  to  be  asked,  on  cross-examina- 
tioD  (not  for  the  purpose  of  showing  neg- 
ligence on  tbe  part  of  the  company,  but 
merely  to  show  an  inconsistency  with 
his  former  statement),  whether  an  ad- 
ditional regulation  was  not  made  after 
the  accident. 

(Now  HaTSD — FUed  Fetaniary— ,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Sapoior  Court  of  New  Haven  County, 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  fur  personal  Injuries  resulting 
{d  death.  Reverted, 

Tbe  facts  are  sufBciently  stated  in  theoplnfon 
of  the  court. 

Mmn.  Townaand  A  Wfttrpna,  for  de- 
fendant, appellant: 

"Tbe  mere  fact  that  an  accident  occurs  by 
ffbich  a  servant  is  injured  does  not  raise  a  pre- 
sumption, even,  tliat  tbe  master  was  at  fault." 

S  Wood,  R  R  pD.  1465,  1456,  1468,  1461, 
§873,  and  cases  cited;  Dettin  y.  Smith,  89  N. 
¥.  476:  Indianapoti$,  B.  S  W.  R.  Co.  Ton, 
91  lU.  474;  8.  C.  88  Am.  Rep.  S7;  Wilton  v. 
^'iQimantic  Linen  Co.  50  Conn.  463. 

Tbe  defendant,  after  default,  does  not  go  into 
tbe  iiearing  In  damages  weighted  with  the  ad- 
mittion  of  tbe  default  He  is  in  the  same 
IGon. 


position  after  default  as  upon  demurrer  over- 
ruled. 

Lampfnar  v.  BvehingJiam,  88  Conn.  360; 
Nolan  V.  ififw  York,  N.  H.  A  H.  R.  Co.  1  New 
Eng.  Rep.  826,  68  Conn.  475-477;  Crogan  v. 
8elneU,  1  New  Eng.  Rep.  805,  68  Conn.  208. 

The  court  erred  in  excluding  from  considera- 
tion, in  connection  with^ttae  rules  as  found 
printed  upon  tbe  train-sheet,  tiie  custom  and 
usage  of  tbe  employees. 

Orew  v.  8t.  Louis,  K.  AN.  W.  B.  Cfa.  20  Fed. 
Rep.  01,  93. 

"If  the  court  required  of  the  defendaotsome 
act  which  the  law  did  not  require,  it  erred  in  a 
matter  of  law,  and  the  question  may  be  re- 
viewed by  this  court." 

Nolan  V.  Ne%o  York.  N.  H.  <fe  H.  R.  Co.  1 
New  Eng.  Rep.  826,  58  Conn.  471. 

Negligence  of  the  engineer  of  tbe  extra  en- 
gine arises,  as  a  matter  of  law,  from  the  fiicts 
stated  in  the  finding. 

Peek  V.  New  York,  N.  ff.  &  B.  R.  Co.  SO  Conn. 
888,  884,  892. 

But  plaintiff  cannot  recover  for  negligence 
of  tbe  engineer,  as  be  was  coafeasedlyaKllow 
servant. 

A  hand  car  is  a  means  of  transportation  sup- 
plied for  tbe  personal  convenience  of  employees 
on  a  railroad. 

An  employee  using  a  hand  car  does  so  with 
full  notice  of  tbe  character  of  the  appliance 
and  tbe  risk  attending  its  use. 

Tbe  defendant,  therefore,  was  not  bound  in 
law  to  notify  the  decedent  of  such  an  evident 
risk. 

MeChatk  New  York  A  N.  E.  R.  Go.  14  R 
1. 867;  8.  C.  18  Am.  &  Eng.  R.  R  Cas.  5;  Pmn- 

flvania  R.  Co.  v.  Wachter,  60  Md.  895;  8.  C.  15 
ra.  &  Eng.  R  R.  Cas.  187;  Clifford  v.  Old 
Colony  R.  Vo.  3  New  Eng.  Rep.  175, 141  Mass. 
564;  Railway  Co.  v.  Leei^,  41  Ohio  St.  888. 

One  who  enters  tbe  service  of  another  takes 
upon  himself  the  ordinary  risks  of  the  negli- 
gent acts  of  his  fellow  servants  in  the  course  of 
the  employment. 

Randall  v.  Baltimore  A  0.  B.  Co.  109  V.  8. 
479  (37  L.  ed.  1004);  DittHet  of  Columbia  v. 
MeEUigott,  117  U.  S.  688  (39  L.  ed.  950). 

If  a  person,  knowing  the  hazards  of  bis  em- 
ployment as  tbe  business  is  conducted,  volun- 
tarily continues  therein  without  any  promise 
of  the  master  to  do  any  act  to  render  the  same 
less  hazardous,  the  master  will  not  be  liable  for 
any  injury  he  may  sustain  therein,  unless,  in- 
deed, it  may  be  caused  by  the  wHlfUl  act  of  tbe 
master. 

Hayden  v.  SmithviUe  Mfg.  Co.  29  Conn.  568; 
Northern  Pae.  R.  Co.  v.  Ilefhert,  116  U.  8.  647 
(39  L.  ed.  758);  Wright  v.  N.  Y.  Cent.  R.  Co. 
35  N.  Y.  669;  8  Wood,  R  R.  p.  1488,  §  883;  p. 
1488,  note;  Nnylor  v.  Chicago  A  N.  W.  B.  (h. 
68  Wis.  661;  8.  C.  5  Am.  &  Eng.  R  R  Cas. 
460;  CBorke  v.  Union  Pae.  B.  Co.  23  Fed.  Rep. 
189;  Leary  t.  Boston  A  A.  B.  Co.  189  Mass.  tSSO; 
8.  C.  63  Am.  Rep.  788. 

Defendant  could  not  be  held  to  guaranlee 
personal  notice,  to  the  decedent,  of  an  extra 
train. 

Slater  t.  Jeuiett,  85  N.  T.  61,  70  ei  aeg.; 
Howard  v.  Denver  A  R.  0.  R.  Co.  26  Fed.  Rep. 
888,  839;  Patterson,  R.  R  p.  316;  Eatl  T.  V. 
eU.  R.  Co.  V.  Ruth,  16  Lea.  146;  Railway  Co.  v. 
LeetA,  41  Ohio  St  888  p  l*^ 
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If  the  injmy  arose  from  the  DegliseDce  of 
tbe  switchman,  it  waa  Dot  because  of  the  In- 
adequacy of  the  means  placed  at  his  dlqxMal 
by  the  defendant. 

Bee  Dams  V.  Central  VermontR.  a>.55Vt.e4; 
Wilton  T.  WiUimantie  Linen  Go.  60  Conn.  441, 
463,  465;  Zeigler  v.  Danburp  &  N.  R.  Oo.  1 
New  Eng.  Rep.  378,  SS  Conn.  658;  Hmoard  v. 
Denver  £ R.  O.  R.  Co.  26  Fed.  Rep.  837;  Patter- 
BOD,  R  R.  p.  Sid. 

The  doctrine  of  common  employment  rests 
chiefly  upon  tbe  theory  that  the  servant  as> 
sumes  the  risks  incident  to  his  employment. 

Zeigler  v  Daaburt/  <£  JT.  R.  Oo.l  New  Eng. 
Rep.  278,  62  Conn.  656. 

One  important  test  by  whidi  we  may  deter- 
mine whether  two  employees  are  fellow  ser- 
TOnts  is  tbe  opportunity  siven  one  to  observe 
the  habits  of  the  other  in  ms  daiK  employment. 

Zeigler  v.  Danhury  <ft  N.  B.  Co.  1  New  Eng. 
Rep.  278,  62  Conn.  567;  N<»rth  (Meago  B.  M. 
Co.  V.  Johnson  114  HI.  64. 

The  master  la  not  liable  f  or  in  juriea  caused 
careleesnesa  of  a  fellow  employee,  when  both 
are  engaged  io  common  emplovment  and  no 
relation  of  subordination  exists  between  them. 

lUinois  <fe  E.  I.  R.  Co.  v.  Geary,  110  111.  888; 
Stafford  V.  Chicago,  B.  A  Q.  R.  Co.  114  111.  246; 
LitUe  Miami  R.  Co.  v.  Fitepatriek,  42  Ohio  St. 
824;  Street  R.  Oo  v.  Bolton,  48  Ohio  St.  226; 
ZWob  v.l  ads  L.  R.  Co.  88  Ohio  St.  808;  Ran- 
daa  V.  Baltiintn-e  A  O.  R.  Co.  109  U.  8.  484  (37 
L.  ed.  1005);  mnoard  v.  Denver  tft  R.  G.  R.  Co. 
26  Fed.  Rep.  887;  Kaneae  P.  R.  Co.  v.  Salmon, 
14  Kan.  534. 

Tbe  court  erred  in  excluding  tbe  question  as 
to  tbe  Buffloiency  of  time  to  escape  from  tbe  car. 
The  question  related  to  tbe  quantity  of  time 
only.  The  evidence  was  admissible  either  as 
being  that  of  so  expert  witness,  or  as  that  of  an 
ordinary  witness  entitled  to  give  an  opinion 
from  necessity. 

Tbe  witness  was  an  expert.  All  persons  who 
practice  a  business  or  profession  which  requires 
them  to  possess  a  certain  knowledge  of  the  mat- 
ter in  band  are  experts,  so  far  as  expertness  U 
concerned. 

Rapalje,  Witnesses,  1887,  p.  490;  Whart. 
Et.  %  444;  Lawson,  Exp.  Ev.  p.  2. 

The  competency  of  a  witness  as  an  expert 
does  not  at  all  depend  upon  the  nature  of  the 
calling  (Rapalje,  Witnesses,  p.  502),  nor 
whether  the  subject-matter  is  common  or  un- 
common, nor  wnetber  many  persons  or  few 
have  some  knowledge  of  the  matter  {Taylor  v. 
Monroe.  48  Conn.  44^. 

Railroad  men  are  experts  as  to  questions  of 
railroad  management. 

Lawson,  Exp.  Ev.  p.  86;  Redf.  R.  R.  g  184. 

The  matters  as  to  which  tbe  witness  was 
asked  pertained  to  his  employment,  and  were 
not  equally  within  the  knowledge  of  all  mmot 
ordinary  intelligence^ 

Cooper  V.  Iowa  Omt.  S.  44  Iowa,  184. 

"The  opinions  of  ordinary  witnesses,  derived 
from  observation,  are  admissible  in  evidence 
when,  from  the  nature  of  tbe  subjea  under  in- 
vestigation, no  better  evidence  can  be  obtained, 
or  the  facts  cannot  otherwise  be  presented  to 
the  tribunal,— «.  g.,  questions  relating  to  time, 
qnantlty,  number,  dimenakHis,  height,  speed, 
distance,  or  tbe  like." 
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Lawson,  Exp.  Ev.  Role  68L  p.  4IKh  WbarL 

Ev.      512,  518. 

As  to  questions  of  time,  see — 

8tetoarty.State,190hio.S02:  Wordy.  Ouxrim- 
ton  City  R.  Co.  19  8.  C.  621:  8.  C.  16  Am.  A 
Eng.  R.  R.  Cas.  366;  C.  45  Am.  Rep.  7M; 
Bmoer  v.  Chieago,  M.  &  8t.  P.  R.  Go.  19  Am. 
&  Eng.  R.  R.  Cas.  301. 

As  to  other  instances  of  the  admissions  of  tbe 
opinions  of  nonexpert  witnesses  (or.  more  prop- 
erly, their  conclusions  from  facts),  in  similtr 
cases,  see— 

Salter  v.  Utiea  <t  B.  R.  R.  Ca.  SO  N.  Y.  6Sl; 
Com.  V.  Sturtivant,  117  Mass.  138,  and  casta 
cited;  Sydleman  t.  BediiBith,  48  Conn,  9.  and 
cases  cited. 

Evidence  of  what  was  done  after  u  acddest, 
for  the  puipose  of  showing  nc^gence  on  tbe 
part  of  the  defendant,  shonMliavB  been  re- 
jected. 

IfaUey  v.  Hartford  Carpet  Oo.  61  Coon.  6M. 
and  cases  cited;  Ely  v.  St.  Louie.  K,  C.AS.R. 
Co.  77  Ma  84;&  C.  16  Am.  &  Eng.  R.  & CkL 
843 ;  Hudeon  v.  Chieago  AN.W.R.Oo.m  lova, 
S81;  8.  C.  8  Am.  &  Eng.  R.  R.  Cas.  464;  Ptf- 
terson,  R.  R.  p.  432. 

Meatrt.  Jmbm  P.  Picfott  and  WilUuB  8. 
Pardee*  for  plaintiff,  appellee: 

The  master  is  liable  if  he  fails  to  pronde 
proper  instrumentalities  for  his  empfanHt. 

Wilton  V.  WitUmantic  Linen  Oo,  SO  Ooul 
488, 457;  Dairrwan  T.  New  York  dhK.E.B.  Co. 
53  Conn.  285;  Pierce,  R  R  870;  P^Uerv.Jtt- 
ett.  80  N.  Y.  46;  median  v.  N.  Cent.  AH.R. 
R.  Co.  91  N.  Y.  383,  884;  BUi$  v.  New  Tort.  L 
E.  <£  W.  n.  Co.  95  N.  Y.  546,  662;  Abd  v.  /iet 
atoare  A  H.  C.  Co.  6  Cent.  Rep.  616, 108  N.  T. 
681;  Bough  v.  TeXM  AP.  R,  Go.  100  C.  8.213. 
317  (35  L.  ed.  613);  Chieago,  M.SSL  P.S.  Ot. 
V.  Ron,  113  U.  8.  877(38  L.  ed.  787). 

"A  railroad  rarpon^n  molt  dense  some 
suitable  and  safe  method  by  wlUch  to  ran  spe- 
cial  and  irregular  trains." 

Darrigan  v.  New  Terk  d  IT.  fi.  ROkS 
Conu.  m,  806. 

"The  law  is  so  that  the  master  is  respomshlf 
for  an  injury  produced  by  the  combioed  ub^ 
aence  of  nimself  and  a  fellow  servant  of  the  in- 
jured employee." 

Wilton  T.  WiUimantie  Linen  Oo.  60  Oooa 
466,  and  cases  quoted. 

It  is  a  question  of  fact  whether  Quinn  M^- 
gently  ran  risk  of  extra  engines  that  momis^ 

Clarke  v.  Holmet,  7  Hurlst.  &  N.  944;  iM- 
dleeton  T.  Louetl  Marine  Oo.  106  Haas.  SSI: 
Laning  r.  N.  T.  Gent.  R.  Oo.  49  N.  T.  SSL 

As  to  decedent's  coemployee,  so  far  as  be  n< 
negligent.  It  was  in  a  relation  of  friendabip  to 
his  boss.  Heowednoduty  to  the  nnd  to  make 
these  inquiries;  be  owed  no  du^  to  decedot  to 
make  theuL  He  was  not  even  ordeied  by  bis 
boss  to  make  them,  but  simply  told  to  ask.  Se 
far  from  its  being  a  duty  he  owed  the  road  ff 
decedent,  it  does  not  even-appear  that  eitberoa 
tbem  ever  knew  of  it. 

Bprongy.BogtonAA.  B.  Oo.  58  K.  T.  S6: 
Baxrd  v.  PetUt,  70  Pa.  477. 

If  the  company  wishes  to  escape  from  liabil- 
ity for  Uie  night  switchman's  neglect,  it  ma* 
show  that  he  was  a  competent  man  for  bis  pi*^ 

Darrigan  v.  New  York  d  N.  &  S.(ka 
Conn,  m 
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The  nig^  switchman  -was  not  a  fellow  kf- 
nut  witti  deceased,  under— 

Barriffan  v.  New  York  dsN.  B.  S.  Co.  ncpra; 
Wiltim  V.  WiUimaritic  Linen  Co.  50  Conn.  488; 
Wkeeter  v.  Wium  Mfg.  Co.  m  Mass.  294;  B. 
a.  T.  GUdertleeve,  80  GratU  805. 

The  rule  as  to  the  a^miaaibllity  of  nonez- 
perta'  opinions  ia  stated  In  Siidt&num  t.  Seek- 
vUk,  48  Conn.  12. 

"These  ezceptdons  to  the  general  rule  are  al- 
lowed on  the  ^und  of  necessity,  where  the 
sabject  of  inquiry  is  so  indefinite  and  general 
as  not  to  be  suscepti  ble  of  direct  uroof .  or  where 
the  facts  on  which  the  witness  bsses  his  opin- 
ion  are  so  cumeroua  or  so  evanescent  ttiat  they 
can  not  be  held  in  the  memory  and  detailed  to 
tbs  Jury  predaely  as  thej  appeared  to  Ute  wit- 
nesaat  the  tlme'^ 

In  this  case  the  witness  stated  at  length  and 
in  detail  the  facts. 

See  also  Kell^  v.  N.  T.  Cent.  R.  Co.  3  Abb. 
N.  Y.  App.  480;  Buxton  t.  SomertH  Potters 
Worke.  121  Mass.  446. 

In  a  hearing  in  damages  on  a  default,  the  de- 
Ccndant  is  limited  to  such  defenses  as  are  ad- 
ndaaible  under  a  general  denial. 

Brown  t.  Bimmury,  1  New  Eng.  Rep.  423, 
58  Oonn.  312.  213;  Orogan  v.  SehteU,  I  New 
iSng,  Rep.  805.  68  Conn.  198,  207,  208;  Nolan 
V.  JVwfl  Tmic,  N.  H.  A  H.  R.  Co.  1  New  Eng. 
Rep.  826,  Id.  474, 477;  Oranev.  Eastern  Tmn^. 
Un€^  48  Conn.  848,  868;  Shepard  v.  New  Haven 
AN.  Co.  46  Conn.  56,  58;  Batchelder  v.  Bar- 
tkHemmo,  44  Conn.  494,  601;  Car^  v.  Bay,  86 
OaoML  158,  156;  DanM»  t.  Satfbroek,  84  Conn. 

Loomis,  J„  deHrered  the  opinion  of  the 

court: 

Tbis  is  a  suit  to  recover  damages  for  causing 
the  death  of  Michael  Quinn,  a  tnck  repairs  in 
the  enqilciy  of  the  defendant  oa  the  Afip  Une 
BailnMd.  IIm  &mrt  found  that  the  death  of 
Quinn  was  caused  by  the  neglect  of  the  defend- 
aat  to  provide  a  reasonable  system  of  rules  and 
Kgulations,  and  the  execution  of  tbe  same,  rela- 
tive to  giving  notice  to  its  employees  of  the 
ruDning  of  extra  trains.  It  was  also  found  that 
there  was  no  contributory  negligence  on  the 
part  of  the  deceased  or  of  any  coemployee, 
nleas  U  aziseB,  as  matter  of  law,  on  the  facts. 

At  the  time  of  the  injury  the  deceased  and 
thcas  other  track  repairers  were  in  a  hand  car, 
|oing  to  their  work,  when  an  extra  train  sud- 
oeoly  appeared,  coming  towards  them.  All  tbe 
men  00  the  band  car,  except  the  defendant, 
pimped  off  before  tb&oollision.  and  were  saved ; 
but  the  defendant  remained,  and  was  killed  in 
the  eollinon. 

One  prominent  ground  of  contention  on  the 
trial  was  whether  the  deceased  was  guilty  of 
coDtribntory  negligence.  Upon  this  issue  the 
defendant  introduced  Timothy  Hayes,  another 
of  the  gang  of  track  repairers,  who  was  on  the 
hand  car,— who  testified  that  he  saw  the  ensine 
about  nine  hundred  feet  away;  that  he  called 
outto  have  brakesonthe  handcar;  thattfaeoar 
■topped,  and  thst  all  got  off  except  the  deceased. 
Tbe  witness  stated,  at  length  and  in  detail, 
all  tbe  facts  relating  to  the  matter  tn  contro- 
msy,  and  was  finally  asked,  upon  direct  ex- 
amination: "Was  there,  or  was  there  not,  time 
(wQnino  to  jump  off  f— and  again:  "State 


whether  or  not  there  was  time  for  Qoinn  to 
jump  off  between  the  dme  when  the  order  to 
brake  was  given  and  the  time  of  collision.'' 
Thedefenc&Dt  claimed  these  questions  to  show 
negligence  on  the  part  of  tbe  deceased. 

The  court  states  its  ruling  as  follows:  "If  the 
testimony  of  the  witness  was  true,  it  was  mani- 
fest that  the  deceased  had  ample  time  to  get  oft 
the  car  before  the  collision,  and  there  was  no 
occasion  for  the  opinion  of  the  witness."  The 
court  thereupon  excluded  the  questions  fbr  the 
reason  aforesaid,  and  also  upon  the  ground  that 
the  questions  called  substantially  for  ibe  opinion 
of  the  witness  as  to  the  negligence  of  the  de- 
ceased. 

We  cannot  accept  eith^  the  ruling  or  the  rea- 
sons given  as  sound.  The  fact  that  ^ulnn  had 
time  to  get  off  the  car  was  material,  if  not  ab- 
solutely controlling,  upon  the  question  of  con- 
tributory negligence.  The  court,  directly  in 
the  face  of  the  proposed  evidence,  found  tbat 
he  "was  unable  to  lump  off  the  car  in  season 
to  save  himself,"  and  thereupon  negatived  the 
existence  of  any  contributory  negligence  as 
matter  of  fact. 

The  courtgivee  two  reasons  for  excluding  the 
evidence.  The  first  justifies  the  exclusion  upon 
the  assumption  that  the  witnesses'  evidence,  as 
far  as  received,  was  true;  the  implied  argument 
beine  that,  if  true,  it  proved,  beyond  a  doubt, 
the  fact  which  the  excltided  evidepce  was  de- 
signed to  prove,  and  hence  no  harm  was  done 
if  the  ruling  was  erroneous.  It  is,  however, 
obviotis  tbat  tbe  reason  as  given  was  not  oper- 
ative. The  court  did  not  in  reality  assume  or 
find  the  statement  true;  for.  In  repudiating  a 
conclusion  stated  as  the  manifest  one  upon  the 
assumption  referred  to,  the  court  in  effect  ra- 

{>udiated  tbe  evidence  already  given,  and  found 
t  untrue. 

Tbe  controlling  reason,  therefore,  was  not  ex- 
[wessed,  but  was  an  implied  alternative;  that 
is,  the  evidence  as  given  was  not  true,  and 
therefore  any  further  evidence  would  not  be  be- 
lieved, and  hence,  again,  no  harm  was  done. 
The  counsel  for  the  plaintiff,  both  in  their  brief 
and  in  argument,  state  the  point  in  these  words: 
"Tbe  witness  was  not  telline  the  truth,  and  tbe 
court  knew  he  was  not,  ana  his  opinion  would 
not  have  had  the  slightest  effect  on  the  court." 

It  seems  to  us  that  this  reasoning  is  not  only 
illegitimate,  but  unsafe  and  ponTcious  in  its 
consequences.  We  may  perhaps  test  the  prin- 
ciple by  applying  it  to  the  trial  of  the  cause  it- 
self. How  can  a  case  be  properly  decided  un- 
til it  has  been  heard  ?  And  bow  can  it  be  heard, 
where  matters  of  fact  are  in  issue,  without  a 
bearing  of  the  wlteesses?  A  partial  trial  is  no 
trial,  it  is  not  having  "a  day  in  cotirt."  The 
whole  case  may  depend  on  one  witness,  and 
such,  for  aught  we  know,  was  the  case  here. 
It  will  not  do,  therefore,  to  stop  a  witness  while 
he  is  about  to  give  important  testimony,  merely 
because  the  trial  judge  bad  imbibed  an  unfa- 
vorable opinion  as  to  bis  truthfulness.  Such 
early  impressions,  with  tbe  very  best  of  judges, 
cannot  uways  be  avoided ;  but  we  think  the  ex- 
perience of  triers  generally  will  confirm  the 
statement  that  such  impre^ons  are  often  dis- 
sipated after  further  patient  hearing. 

This  brings  us  to  the  second  reason,— which 
is  the  important  one, — Was  the  evidence  ad- 
missible?. 
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No  claim  ismadethat  it  was  irreleTanttoIhe 
issue,  but  the  objectloD  involved  in  this  reason 
Is  twofold:  (1)  Whether  the  circumstances 
would  allow  Uie  witness  to  give  his  opinion  at 
all;  and  (3)  whether,  if  given,  it  would  have 
amounted  to  aa  opinion  as  to  the  negligence  of 
the  deceased, — which  the  court,  and  not  the 
witness,  was  to  decide. 

Assuming  that  the  answer  involved  an  opin- 
ion, it  was  yet  clearly  admissible;  for  the  time 
required  for  such  sudden  movemrata  as  are  re- 
ferred to,  it  would  be  impossible  to  estimate  in 
minutes  or  seconds  with  any  approximation  to 
accuracy;  but  every  observer  familiar  with  the 
running  of  trains  and  band  cars,  as  this  witness 
was,  would  carry  in  his  raind,  though  uncon- 
sciously, the  measure  of  time  required  for  jump- 
ing from  the  ear,  as  compared  with  the  time  it 
took  the  train,  after  it  was  discovered,  to  reach 
the  place  of  collision.  We  doubt  whether,  in 
stiictness,  such  evidence  should  be  considered 
natter  of  opinion.  It  would  seem  to  be  rather 
matter  of  fact  to  bedetermined  by  judgment  or 
estimate.  If  the  mental  process  be  analyzed,  it 
would  seem  to  involve  just  as  much  a  matter 
of  opinion  bad  the  question  been  how  long  it 
would  have  taken  to  jump  from  the  hand  car, 
and  how  long  it  took  for  the  'train,  after  its  dift- 
covery,  to  readi  the  place  of  the  accident. 

The  remaining  (rround  of  objection  Is  that  the 
question  called  substantially  for  the  opinion  of 
toe  witness  as  to  the  negligence  of  the  deceased. 

This  objection  is  not  well  taken,  for  the  ques- 
tion does  not  call  for  such  an  opinion.  It  calls 
simply  for  a  fiict  which  constitutes  only  one 
element  of  the  question  of  negligence,  although 
confessedly  a  ver^  important  one;  but  other 
facts  must  be  considered  In  connection,  namely, 
whether  the  deceased  could  see  and  hear  as 
quickly  as  others,  and  whether  or  not  he  was 
lame;  also  his  position  in  the  car  might  have 
been  such  that  he  could  not  jump  as  soon  as 
others,  or.  on  the  contrary,  it  might  have  been 
the  best  position  for  the  purpose.  But  if  it  had 
been,  as  the  court  assumed,  the  one  controlling 
element  in  the  question  of  negligence,  even  then 
the  question  would  have  been  proper;  for  where 
the  point  is  a  proper  subject  of  opinion,  and  the 
question  is  properly  framed,  it  is  admissible 
though  it  may  be  decisive  of  the  question  to  be 
decl(ud  by  the  court  or  jury.  Eastern  Trantp. 
Line  v.  Hope.  95  U.  S.  397  (34  L.  ed.  477);  Delr 
«0« 


aware.  <fej.  Steam  Towboat  Co.  v.  Stam,  6B  Ps. 
86;  Walsh  V.  WaehingUm  M.  In*.  Co.  88  N.  T. 
448;  Moore  V.  Weetertdt,  9  Boew.  558;  Jamemn 
V.  Drinhald,  13  Moore,  157. 

Another  question  of  evidence,  of  minor  im- 
portance, was  raised  on  the  trial.  The  defeod- 
ant  called  one  Waterbury,  the  superintendent <rf 
its  road,  "to  prove  that  the  rules  and  re^ols- 
tions  in  question  were  reasonable,  sofBcwot, 
and  the  best  that  could  be  framed  to  meet  Uk 
exigencies  of  the  case;"  and  tie  stated  in  sub- 
stance that  such  was  his  opinion. 

Upon  his  cross-examination  he  was  asked: 
"Does  the  foreman  of  the  track  section  gan; 
now  have  to  report  personally  to  the  switch- 
house,  to  see  if  there  are  any  trains  out?"  Thi» 
question,  ^[ainst  the  objection  of  the  defend- 
ant, was  admitled  by  the  court  simplT  as  cms- 
examination,  to  aSect  the  value  of  du  <^ioQ 
as  expressed  in  the  direct  examination.  The 
witness  answered:  "I  might  iiave  said  some- 
thing of  the  kind  to  the  section  boss,  and  I  be- 
liev^  he  did  give  such  an  order  after  the  aeci- 
dent."  As  the  evidence  was  not  received  to 
show  negligence,  but  was  restricted  by  the 
court  to  the  single  purpose  of  sbowing  tlut,ai 
the  act  of  the  witness  was  inconsistent  with  Ui 
exfrnssed  otrinion,  it  tended  to  impair  its  valn^ 
we  do  not  think  It  conflicts  with  the  prisdpla 
adopted  fn  NaXU^  v.  Barnard  Oarp^  Of.  51 
Conn.  534. 

Of  course,  if  the  new  rule  or  order  was  not 
the  act  of  the  witness,  but  of  the  railroad  cdob- 
pany,  it  could  not  affect  him  with  the  iuooiub- 
tency;  but  no  such  point  was  suggested,  and 
the  witness  spoke  of  the  order  as  one  which  be 
gave.  As  the  question  is  presented  in  the  Ihid- 
Ingj  we  cannot  say  there  was  error. 

The  other  questions  in  the  case,  whidi  are 
very  numerous,  call  upon  this  court  to  reriew 
the  rulings  of  the  court  below  relsdve  to  the 
negligence  of  the  defendant,  and  its  duties  aad 
obligations  to  its  emplojeestuider  the  facts  tnd 
circumstances  detailed  in  the  flndkig. 

As  there  must  be  a  new  trial,  whidi  wilt  n- 
suit  in  a  new  finding  of  facts,  we  do  not  deoi 
it  necessary  to  discuss  or  decide  the  other  qa» 
tions  presented  in  tbe  record. 

There  vxxs  error  in  the  ruling  eomfiaittti  ^, 
and  a  new  triai  it  ordered. 

In  this  opinion  the  other  JndgM  eos- 
curred. 

lOoo. 
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Sunuel  S.  JORDAN  et  at., 

V. 

Leonard  H.  SOULE. 

A  taunt  In  eommon  ma^  recover  in  an 
action  at  law,  from  his  cotenantt  his 

EFoportional  part  of  the  expense  ox 
aprovementa  made  by  agreement  of 
all  the  tenants;  and  that,  too,  thoaflfh 
the  improvements  were  uaed  by  »  co- 
partneraUp  eompmed  of  all  the  ten- 
mats,  when  it  appeared  that  the  realty 
was  indiTidnal  property,  and  not  firm 
property. 

(Bagadahoo — Decided  Deoember  80,1067.) 

vF  The  facta  are  stated  In  the  opmicm  of  the 
<ourt. 

Mr.  Joseph  M.  Trott*  for  plaiatiSs: 

"When  a  plain,  cODvenieDt,  and  adeqiute 
remedy  may  be  bad  at  law,  a  party  ought  not 
to  be  tamed  over  to  a  suit  in  equity. 

Fanninff  t.  Chatheiek,  8  Plclu  491 

The  relationship  of  the  tenants  In  common 
was  not  that  of  partners  at  all,  nor  did  the  ac- 
couDt  sued  on  iovoWe  partnership  transactions. 
But  even  if  their  relatloaship  were  that  of 
paitoera,  this  action  would  lie.  Under  the 
sgreemeot  to  cut  Ice,  money  with  which  to  op- 
erate was  required.  The  promise  of  defend- 
int  to  contribute  one  quarter  of  the  necessary 
fnoda  was  at  roost  a  promise  to  pay  in  capitu 
toward  the  initiation  of  a  new  enterprise  or 
tnnsaction.  An  action  of  aasump&it  will  lie 
«ven  between  partners  upon  such  a  promise. 

Mar^aUv.  Winshw,  11  Me.  58;  Wright  v. 
Baitman.  44  Me.  283;  Williama  v.  Hemhaie,  11 
Pick.  81;  Chitly,  Cont.  S41.  See  also  Vmniiu 
V.  Leekie,  18  East,  7;  French  v.  StvriM,  3  C. 
B.K.8.  864;8  Jur.  N.  8.670;  SOL  C.  P. 
181;  CoU.  Partn.  6th  ed.  ^  256-258,  and  notes; 
Add.  Cont  g  1805. 

There  can  be  no  reasonable  doubt — weighing 
the  whole  evidence  carefully — that  defendant, 
open  receipt  of  the  bill  of  expense,  did  vir- 
tually promise  to  repay  to  these  plaintiffs  the 
IwlaDGe  of  his  proportion  thereof.  An  action 
^1  lie  upon  such  a  promise  even  between 
putners,  and  even  alUiough  the  rest  of  the 
partDersnip  affairs  remain  unadjusted. 

WiUiami  v.  Henthaw,  tupra;  1  Pars.  Cont.  p. 
HO,  note;  Paw.  Laws  Bus.  pp.  224,  225;  Soly- 
ott  V.  Mayo.  60  He.  800,  citing  Gibaon  v.  Ifoora, 
«N.H.647. 

Mr.  C.  W.  Larrabee,  for  defendant; 

Id  a>tmM  V.  Higgin$,  1  Bam.  &  C.  76,  Ab- 
Iwtt,  Gh.  3.,  says:  "Now  it  is  perfectly  clear 
that  one  partner  cannot  maiDtain  an  action 
againsf  his  copartner  for  work  and  labor  per 
formed  or  money  expended  on  account  of  the 
pMtnerahip." 

When  money  is  due  from  one  partner  to  an- 
oOier  by  simple  contract  on  the  partnership  ac- 
count, payment,  except  in  a  few  special  cases, 
<xa  only  be  enforced  in  a  court  of  equity. 

ColL  Partn.  4th  Am.  ed.  obap.  Ill,  g  11;  1 
Story,  Bq.  Jur.  §664. 
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Danforth,  J,^  delivered  the  opinion  of  the 
court: 

The  evidence  in  this  case  shows  that  plain- 
tiffs and  defendant  were  tenants  in  common  of 
a  lot  of  land  with  an  ice  privil^e  attached, 
purchased  for  the  purpose  of  harvesting  and 
selling  ice;  that,  for  the  purposeof  carrymgon 
that  business,  it  was  agreed  that  certain  repairs 
and  improvements  were  to  be  made,  each  one 
agreeing  to  pay  his  share  of  the  e:n)eoses,  and 
one  of  the  plaintiffs  was  appointed  the  ^ent 
of  all  to  accomplish  this  purpose.  There  is  al- 
so testimony  tending  to  show  that  a  similar 
agreement  was  made  invelation  to  gathering  in 
and  dispo^g  of  the  ice.  But  in  regard  to  this 
we  have  no  occasion  at  this  time  to  inquire;  for 
the  specification  attached  to  the  declaration  in 
the  writ  confines  the  claim  songht  to  be  recov- 
ered "to  the  defendant's  share  of  the  expense 
of  certain  improvements  and  outlay  in  and 
upon  the  property  and  ice  privilege  owned  in 
common  by  said  plaintiffs  and  defendant." 

The  defense  is  that  these  parties  were  part- 
ners in  the  transactions  out  of  which  this  suit 
grew;  that  the  action  will  not  settle  all  matters 
between  them  as  such;  and  therefore  the  reme- 
dy is  in  equity  alone. 

If  this  defense  were  sustained  by  the  evi- 
dence, in  the  absence  of  an  agreement  to  the 
contraiT  it  would  prev^.  But  the  ownership 
of  the  land  is  one  thing;  carrying  on  the  ice 
business  upon  that  land  Is  another,  and  may 
be  a  very  different  thing.  There  may  be  a 
partnership, with  all  its  incidents,  in  the  latter, 
when  none  exists  as  to  the  former.  In  this  case 
there  is  not  only  an  entire  absence  of  all  testi- 
mony tending  to  show  that  the  land  and  privi- 
lege were  partnership  property,  but  the  con- 
tnrv  appears.  The  proof  is  plenary  that  the 
land,  was  purchased  by  the  parties  as  Individu- 
als, each  paying  for  his  share  out  of  his  private 
funds.  The  ownership  of  the  improvements 
must  follow  that  of  the  land,  not  only  from 
general  principles,  but  as  the  result  of  the 
agreement,  clearly  shown  by  the  case,  that  each 
was  to  pay  his  snare  of  the  expense.  By  vir- 
tue of  this  contract  the  parties  were  Jointly 
liable  for  the  whole  amount,  and,  as  the  plain- 
tiffs have  paid  the  whole,  the  defendant  is  lia- 
ble for  his  share,  which isone fourth.  Forthis 
result  the  case  of  Souie  v.  Frott,  76  Me.  110,  is, 
in  principle,  an  authority. 

As  to  the  damages,  the  proof  is  not  so  satis- 
factory. But  the  preponderance  of  evidence 
shows  Uiat  the  bill  of  |urticulars  is  a  reliable 
statement  of  the  amount  expended  A  few  of 
the  items  were  evidently  expended  in  the  busi- 
ness of  ice  harvesting, — such  as  the  amount 
paid  Trask  for  cutting  and  housing  ice,  $1,- 
767.80;  two  years'  flowage,  $62;  swamp  bay, 
$12:  and  sawdust,  92.60.  These  must  he  deduct- 
ed from  the  sum  total.  Then  as  totbe  credits. 
The  $150  and  the  $90  paid  Packard  were  evi- 
dently paid  by  the  defendant,  and  upon  this 
bill.  These  sumsshouldthereforebededucled 
from  his  share.  The  $60,  though  paid  by  the 
defendant,  was  for  expenses  upon  the  ice,  and 
the  remaining  credits  appear  to  have  come 
from  the  proceeds  of  the  ice.  These  Items 
will  therefore  more  properly  be  considered  in 
the  settlement  of  the  Ice  account.  Making  up 
the  claim  pending  in  this  suit  upon  these  prin- 
ciples. It  teaves  aT)aIance  ft  ft^@^fM|e 
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ant  of  $468.14,  for  which  the  plaintiffs  are  en- 
titleil  to  judgment,  with  interest  from  date  of 
writ. 

Judgment  for  Uie  fiainUffafor  t4SS.14t 
interettfrom  date  of  wnY. 

Peters.  Ch.  J.,  Walton.  Virgin,  E» 
ei7.  and  Foster.  JJ.,  concutred. 


Maxy  A.  LEWIS 
«. 

Geoige  W.  BECKLEB. 

The  fact  thnt  a  peraon  took  a  eow.  upon 
which  be  held  a  claim  onder  a  Holmes 
note,*  from  the  premiaea  of  a  married 
woman.  ooDslderiDg  that  the  husband 
had  the  right  of  redemption,  Is  not  evi- 
dence of  such  poaaeasion  or  right  of 
possession  in  the  wife  as  will  enahle  her 
to  maintain  trover  for  the  value  of  the 
cow. 

(OJEfrad — Deoiaed  January  8, 1886.) 

OK  ezc^iODs  by  plaintiff.  Orerruled. 
Action  of  trover  for  the  value  of  a  cow. 
The  exceptions  were  to  the  ruling  of  tlK  pre- 
siding justice  directiog  ttiat  judgment  be  en- 
tered for  defendant  upon  Ike  loUowiog  agreed 
statement; 

One  Osgood  Drew  bargained  the  cow  which 
is  the  subject  of  this  suit  to  one  Charles  8. 
Lewis,  Dumber  19,  1886,  taking  a  Holmes 
note,  so  called,  for  the  balance  unpaid  for  the 
cow,  at  date  of  said  note,  which  note,  assign- 
ment, and  certificate  of  record  thereon  arc 
made  a  part  of  this  case. 

Said  note  was  duly  recorded  in  Albany  town 
records,  where  both  parties  resided,  on  Decem- 
ber 31, 1886. 

Nothing  was  ever  paid  said  Drew  on  said 
note,  who,  on  the  Slst  day  of  April,  1886,  as- 
signed the  same,  for  a  valuable  consideration, 
to  tbe  defendant. 

Said  asstsoment  was  duly  recorded  'in  the 
town  records  of  Albany,  June  18,  1886. 

Nothing  was  paid  said  defendant  on  said  note, 
and  on  the  2l8t  day  of  said  June  said  defend- 
ant took  said  cow  on  said  note  from  the  prem- 
ises of  the  plaintiff. 

AftCT  the  defendant  bad  reached  the  highway 
with  said  cow,  plaintiff's  husband,  said  Cbarles 
8.  Lewis,  acting,  as  be  said,  in  bebalf  of  said 

Slaintifl,  tendered  Raid  defendant  ,  on  the  same 
ay,  $10.S0  in  satisfaction  of  said  claim,  and 
demanded  a  return  of  the  cow,  which  was  re- 
fused by  the  defendant. 

Upon  the  forcing  statement  the  parties 
agree  to  submit  the  above-entitled  csuse  to  the 
presiding  justice,  reserving  the  right  of  excep- 
tion. It  LB  agreed  that  the  value  of  the  cow  in 
controversy  is  the  sum  of  $25. 
Mr.  S.  F.  Gibson,  for  plaintiff: 
Possession  ia  prima  faeU  evidence  of  title  to 
personal  propertv.  The  plaintiff,  being  in  po&- 
seBsion,  may  mamtalD  trover  against  all  persons 

•The  term  '^Holmes  note"  (derived  from  the  Datne 
of  an  extensive  user  of  such  instnimentd)  is  applied 
In  Hatoe  to  a  not«  slveu  fay  a  vendee  to  a  vendor, 
wUoh  recites  Uiat  n  was  afven  tor  propwtr  the  ti- 
tle to  whfob  remains  In  tSavaidoruntD  the  note  to 
paid. 
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wrongfully  interfering  with  his  or  her  posses- 
sion. 
5S  Me.  644. 

In  86  Me.  150,  the  court  says:  "Koiviodple 
is  more  fully  settled  by  the  uniform  wdj^t  of 
authority  than  that  possesaion  ^  prima  tKit 
evidence  of  title,  and  that,  upon  proof  m  tint 
fact,  the  party  proviiu:  it  is  entitled  to  vindi- 
cate any  violation  ox  his  rights  tfatts  estab- 
lished." 

84  Me.  646:  60  Me.  244;  S  N.  H.  448;  22 
H.  648;  26  N.  H.  847;  28  N.  H.  458;  2» K.E 
821;  80  N.  H.  567;  43  N.  H.  245. 

The  court  says  in  Union  Siate  Go.  v.  Tiltn. 
09  Me.  246,  "that  possession  d  personal  prop- 
erty is  ^ma/aefe  evidence  of  title,  and  mffi- 
cient  to  enable  a  possessor  to  maintain  aoadioo 
against  a  wrongdoer," — dting  85  Me.  190,  snd 
8  N.  H.  484. 

Defendant  became  a  wrongdoer  whoi  ben- 
fused  to  take  the  tender  on  June  21,  1886. 

"  When  goods  have  been  taken  fn»n  tbe 
actual  possession  of  tbe  plaintiff,  and  tine  it- 
fendant  fails  in  establishing  any  title  in  bimsrif 
to  tbe  property  so  as  to  justify  bis  acts,  he  will 
not  be  allowed  to  set  up  a  ju$  tertii,  sad  den.T 
plaintiff's  title  to  the  goods:  for,  as  agaituil  * 
"wrongdoer,"  possession  is  title,  and  tbe  pones- 
sioD  and  ownership  of  chaitels  go  togetba*." 

Add.  Torts,  462,  454,466:  68  Me.  544;  »4 Me. 
645;  86  Me.  160. 
Mr.  A.  S.  Kimball  for  defendant 

Per  Curiam: 

Tbe  court  is  of  opinion  that  the  excqithw 
must  be  overruled. 

From  tbe  agreed  statement  of  facts  apoo 
which  the  case  was  tried,  it  does  not  amiar 
that  the  plaintiff  bad  in  any  way  ao^airea  ber  i 
husband  8  interest  in  tbe  cow,  Hestillbsdlbe 
right  to  redeem,  if  not  too  late.    Nor  does  itip- 
pear  that  tbe  plaintiff  had  such  po^esstMi  of 
the  cow  as  will  give  her  the  right  to  maintsio 
tbe  action.    An  agreement  that  the  defeDdani 
took  the  cow  from  the  plaintiff's  premises,  cob-  i 
eidering  that  her  husband  bad  the  right  of  te- 
dempdon,  Is  not  equivalent  to  an  agieeaxu 
that  tbe  defendant  took  it  from  her  posseseoo. 
As  it  does  not  appear  that  the  [dainliff  bad 
either  title  or  popocnoion,  die  has  no       of  i 
action.  ' 
&eeeftioju  overrvUd. 


InbaUtantB  of  CAPE  ELIZABETH 
e. 

Albert  W.  SKILLIN. 

A  dlacharjce  in  insolvency  doee  eot 
leaae  one  from  paying  the  arrearsf^ 
of  his  just  taxes  for  the  support  of  tbe 
government. 

(Cumberland  Decided  Deoeml>er 

O N  report  on  agreed  statement  of  facto.  ^ 
fendant  defaulted. 
This  was  an  action  of  debt  brought 
tbe  sUtatefor  the  ct^tioo  of  State,  con^- 
and  town  taxes  in  the  town  of  Cape  EHab^ 
for  tbe  year  1879.  Ifo^question  was  nisedu 
to  the  form  ^,|i|^|^@^0§PeSBUtr  rf*^ 
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aasessment  of  the  tax.  It  was  admitted  that, 
subsequent  to  ihe  asscssmeDt  of  the  tax,  said 
Skillin  was,  in  the  Insolvent  Court  for  Cumber* 
land  CoQD^,  dulv  adjudged  to  be  an  insolvent 
debtor  on  bis  own  petiuoo,  and  was,  before 
this  action  was  brougbt,  granted  bis  dLscherge 
indue  form.  This  discharge  was  pleaded  m 
bar  of  the  action,  and  was  ibe  only  defense. 
The  tax  saed  on  was  not  proved  against  the  es- 
tate of  Skillin  when  in  insolvency,  and  his 
estate  paid  nothing  to  creditors.  On  the  above 
acts  it  was  agreed  that  the  court  might  order 
default  or  nonsuit,  acoording  to  the  legal  rights 
of  parties. 

kem-a.  N.  ft  H.  B.  Cleavn  and  W.  R. 
Antholne,  for  plaintifTs: 

The  insolvent  law  of  this  State  and  the  United 
States  Bankrupt  Act  of  1867  were  substantially 
ibe  same  In  their  provisions.  In  the  case  of 
United  8tate»  v.  fTerron,  87  U.  8.  30  Wall.  351 
(S2  L.  ed.  275),  the  question  at  issue  is  fully  dis- 
cussed by  Mr.  Jvitiee  Clifford,  and  the  court 
beW  that  the  words  "creditor"  and  "creditors," 
ts  used  in  the  several  provisions  of  said  Bank- 
rupt Act,  do  Doi  include  the  United  States.  He 
xaTS:  "  Perhaps  the  earliest  decision  in  this 
country  was  that  given  in  the  case  United 
8taie»  V.  King,  Wall.  C.  Ct.  18,  which  was 
made  almost  at  the  beginning  of  the  present 
century.  In  that  case  the  question  was  directly 
presented,  and  was  as  directiy  adjudicated,  tlie 
court  holding  that  debts  due  to  the  United 
States  are  not  within  the  provisions  of  the 
Bankrupt  Act. " 

In  the  case  of  People  v.  Herkimer,  4  Cow. 
848,  Chief  Juatire  Sava^  further  says  that  "the 
people  of  the  State,  bemg  the  sovereign,  have 
succeeded  to  the  rights  or  the  king."  They  are 
not,  therefore,  bound  by  general  words  in  a  stat- 
ute restrictive  of  prerogmve, without  being  ex- 
presdr  named,  «.  g.,  the  insolvent  law.  In  the 
case  of  PiopUY.  Gilbert,  18  Johns.  327,  the 
court  held  that  the  people  were  not  bound  by 
any  statute  which  affects  any  right,  title,  orio- 
terest  belonging  to  them,  unless  it  is  made  to 
extend  to  them  by  express  words. 

In  a  caee,  Arumffmmit,  1  Atk.  363,  the  Lord 
Cbincellnr  says:  "The  crown  is  not  within 
the  statutes  of  bankrupta,  and  therefore  he  can- 
not be  discharged  from  a  commitment  on  be- 
half of  the  crown." 

The  plaintiffs  in  this  case  were  tmder  no  obli- 
ratioos  to  prove  their  claim,  for  it  would  not  be 
discharged  by  the  defendant's  discharge  in 
hankrupu^.  The  estate  paid  nothing  tocredi- 
tors. 

BiekmondT.  Brown,  66  Me.  87ff. 

The  Act  does  not  discharge  debts  due  the 
Stale  or  the  United  States. 

fitundera  v.  Com.  10  Gratt.  Com.  v. 

Butekinwn,  10  Pa.  466. 

Poll  taxes  a  re  assessed  for  town,  county,  and 
State  purposes. 

Rev.  Btat.  chap.  6,  §  88. 

Mr.  A.  F.  Hoalton,  for  defendant: 

The  only  question  at  Issue  is  whetbo*  an  ac- 
tion brought  to  collect  a  tax  is  barred  by  a  dis- 
(^ge  in  Insolvency. 

The  Insolvent  Law,  g  45  (Rev.  Stat.  chap.  70. 
$  48),  provides  that, '  'a  discharge  in  Insolvencv 
duly  granted  shall  *  *  •  release  the  insolvent 
from  ill  debts,  clalma,  liabilities,  and  demands 
vhieh  wm  or  might  Ikavebeen  proved  agaiiut 
1Kb. 


bis  estate  in  insolvency,"— and  such  discharge, 
duly  pleaded,  shall  bar  all  suits  brought  on  any 
such  debts,  claims,  or  liabilities  which  were  or 
might  have  been  proved  as  aforesaid. 

The  Insolvent  Law,  g  86  (Rev.  Stat.  chap. 
70,  §  40),  »>ecifically  names  ataxasa  "claim," 
saying:  "  In  making  a  dividend  imder  the  pre' 
ceding  section,  the  following  claims  shall  flnC 
be  paid  in  full,  in  their  order.  *  *  *  AU  debtd 
and  taxes  due  to  the  State  or  to  any  cotmty, 
city,  or  town  therein,"  etc. 

No  language  can  be  more  plain  and  direct  _ 
than  that  which  makes  a  tax  a  claim  which  is ' 
or  may  be  proved,  and  to  which  a  discbarge  in 
insolvenqr  operates  as  a  full  and  complete  mt. 

Emery,  J.,  delivered  the  opinion  of  the 
court: 

The  question  is  whether,  in  enacting  the  in- 
solvency statute  and  providing  for  the  release 
of  the  honest  insolvent  "from  all  debts,  claims, 
liabilities,  and  demands  which  were  or  might 
have  been  proved  against  the  estate  in  insol- 
vency," the  Leg^ature  intended  to  release 
him  from  paying  the  arrearages  of  his  just  taxes 
for  the  support  of  the  government. 

We  think  the  Legislature  did  not  so  Intend. 
It  is  a  settled  rule  of  statute  construction  that 
the  government  is  not  bound  by  the  words  of  a 
statute,  tending  to  restrain  or  diminish  its 
powers,  rights,  or  Interests,  unless  It  is  muned 
Uterein  as  to  be  also  bound.  It  Is  old  Eng- 
lish law  that  the  crown  is  not  bound  by  a  re- 
straining statute  tmless  specifically  named. 

The  assessment  and  collection  of  taxes  is  a 
function  of  government.  It  is  essential  that  each 
person  imder  its  protection  should  promptly  pay 
his  share  of  tax.  That  the  tax  is  assessed  and 
collected  by  town  officers  makes  no  difference. 
The  prompt  payment  is  a  du^  from  the  in- 
dividual, to  the  State. 

The  insolvency  statute  contains  no  words 
declaratory  of  an  intention  to  restrain  ordimin- 
Ish  the  rignt  of  the  State  or  its  political  subdi- 
visions to  recover  arrearages  of  taxes  from 
insolvents.  The  inference  is  tbat  the  Legisla- 
ture did  not  80  intend,  and  that  the  right  to 
recover  unpaid  taxes  is  not  thereby  abridged. 

United  States  v.  Herron,  87  U.  8.  20^aU. 
251  (33  L.  ed.  376). 

Defendant  dtfaulied. 

Peter*,  Ch.  J. . WaltoiuVlrglB.  Idbbey, 
and  Hfcekell,  JJ.,  concuned. 


Viram  B.  PAUL 

V. 

Jesse  H.  FRYE  et  at. 

1.  Tbereport  of  a  maater  hM  snbstan- 
tially  toe  weight  of  a  verdict,  and  his 
conclusions  are  not  to  be  set  aside  or 
modified  without  clear  proof  of  error. 

S.  The  decieion  of  a  single  Justice  upon 
matters  of  fiMt  in  an  equity  hearing 
shall  not  be  reversed  oiiless  it  clearly 
appears  that  the  deoisionis  erroneoos, 

(WaWo — DeoMed  December  SS,  1887.) 

ON  appeal  by  the  plaintiff.    Decree  qMrmai. 
The  opinion  states  the  point.  '00?lC 
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Mr.  Joseph  WiUiaoison,  for  plaintiff: 

The  report  of  a  master  is  not  conclusive,  al- 
though every  reasonable  presumption  is  to  be 
made  in  its  favor;  and  if  the  evidence  clearly 
sbows  that  he  is  mistaken  in  bis  conclusions, 
the  court  will  set  them  aside  upon  exceptions. 

2>rew  V.  Beard,  107  Mass.  64. 

Mr.  WiUJjbni  H.  Foslw*  toi  defendants. 

Per  Curiam: 

This  is  an  equity  appeal.  The  bill  is  to  en- 
force specific  performance  of  an  agreement  to 
convey  lands.  The  question  was  as  to  tbe 
amount  the  complainant  was  to  pay  for  such 
conveyance.  The  case  was  refeixed  to  a  mas- 
ter, who  heard  the  parties  and  their  witoesses, 
and  examined  their  papers,  and  made  his  re- 
port, statins  the  amount  he  found  due.  He 
also  reported  the  evidence  taken  before  him. 
The  complainant  objected  to  the  master's  flnd- 
ings,  ana  was  beard  thereon  by  tbe  presiding 

Justice,  who  reviewed  the  reported  evidence  and 
ound  the  master's  findings  to  be  correct,  and 
decreed  accordingly.  The  oompliUnant  there- 
upon appealed.  QuestiooB  of  &ct  only  are  pre- 
sented by  the  app^. 

While  the  master's  report  upon  questions  of 
fact  is  not  conclusive,  yet  it  has  substantially 
the  weight  of  a  verdict  of  a  Jury;  and  his  con- 
clusions are  not  to  be  set  adoe  or  modified 
without  clear  proof  of  error  on  bis  part  Bean 
T.  Emeraon,  102  Mass.  480;  Trow  v.  Berry,  118 
Mass.  146;  RieJtardt  v.  Todd,  127  Mass.  172; 
Gary  v.  Herrin,  82  Me.  16. 

Again,  we  have  before  held  that  the  decision 
of  a  single  justice  upon  matters  of  fact  in  an 
equity  hearing  ahoula  not  be  reversed  unless  it 
clearfy  appears  that  Buchdecisioa  ia  erroneous. 
Young  r.  WitAam,  7S  Me.  586. 

The  appellant  must  ^ow  the  decree  appealed 
from  to  be  clearly  wrong,  otherwise  it  will  be 
affirmed. 

Applying  these  rules,  we  cannot  say  that  the 
finduig  of  the  master,  and  that  of  tbe  single 
justice,  are  clearly  wrone.  The  evidence  was 
conflicting,  but  some  of  it  fully  sustains  tbe 
findings. 

Decree  ajftrmtd. 


Joseph  MATBERRT 

V. 

James  C.  MEAD. 

1.  A  corporation  of  the  pew-owners,  by 

a  majority  vote,  may  control  the 
meetlnclumae*  make  repairs  thereon, 
etc,  at  a  meeting  of  the  corporation 
duly  cfljled  tbereror.  It  can  not  be  done 
at  a  meeting  called  by  a  justice  of  the 
peace,  on  application  to  bim  therefor, 
Cor  the  purpose  of  organising*  the  cor- 
poration. 

i.  Proceedings  which  were  held  to  be 
for  the  organisation  of  pew-owners. 

8.  It  must  appear  that  a  majority  of  the 
members  voted  to  repair,  raise  tbe 
money,  and  assess  the  pews,  in  order  to 
make  a  valid  assessment. 

4  An  assessncnt  is  void  wImto  the  as- 
Beeeors  added  an  orerla^  to  the  sum 
raised,  and  asreHsed  It  upon  the  pewa. 

Sin 


{Cumberbuid  Decided  Jaonarr  3,  IflSL) 

ON  report.   Judgment  for  the  plaintiff. 
This  was  an  action  for  Uw  recoverr  of  p«r 
Ko.  16  in  the  Congregational  Heetfng4iODM  in 
North  Bridgton. 

It  was  admitted  that  the  title  to  the  pew  mi 
conveyed  by  deed  in  1875.  But  the  defeodsnt 
claimed  title  under  a  deed  from  the  treasurer  of 
a  corporation  of  the  pew-owners,giveo  in  18^4. 
This  deed  was  suflicient  in  fonn,  and  it  wassd- 
mitted  conveyed  a  good  title  if  the  foUowiog 
proceedmgs  were  valid: 

Eaeordt. 

To  Edward  Kimball,EBq.,  one  of  the  Justices 
of  tbe  Peace  in  and  for  the  County  of  Cumber- 
land and  State  of  Maine. 

The  undersigned  proprietors  and  pew-owneri 
in  the  house  known  as  uie  Congreffwooal  Meet- 
ing-house  in  North  Bridgton  Vulage,  in  said 
county,  hereby  make  application  to  jrou  to  iarae 
your  warrant  to  one  of  them  to  noti^  the  pro- 
prietors and  pew-owuersof  said  house  to  meet  in 
said  house  on  Saturday  the  6th  day  of  Octoba, 
A.  D.  1883,  at  2  o'clock  p.  x. ,  to  act  oo  the  fol- 
lowing articles,  viz. : 

1.  To  choose  a  moderator  to  govern  sajdmeet- 
ing. 

3.  To  choose  a  clerk. 

8.  To  see  if  said  proprietors  and  pew-owom 
will  incorporate  themselves  into  a  legal  bod;. 

4.  To  determine  the  mode  of  calling  futuR 
meetings. 

5.  To  detemune  whether  they  will  wpkii 
said  house. 

6.  To  determine  In  what  maimermonqrihsll 
be  raised  for  repairs. 

7.  To  choose  treasurer,  apprdsers,  vmmon, 
and  any  other  officers,  committees,  or  ajentt 
as  they  may  think  proper  for  execotiDg  nek 
purposes  as  they  may  direct. 

6.  To  transact  any  other  business  that  nnj 
le^Iy  come  before  them. 

Dated  this  the  6th  day    Luke  Brown, 
of  September,  a.  d.  IffSl    0.  £.  Chidboniw, 
Asa  Gould. 

State  of  Maine,  ) 
Cumberland,   }■  rb. 
[L.  8j  S 

To  Luke  Brown,  Esq.,  of  Bridgton: 

In  compliance  with  the  for^^ing  applicatioo 
to  me  directed,  you  are  hereby  required  to  no- 
tify and  warn  the  pew -owners  therein  named  to 
meet  and  assemble  at  the  time  and  place  sod  < 
for  the  purpoaes  specified  in  said  application, 
posting  an  attested  ropy  of  the  same  oo  tbe 
principal  outer  door  of  Mid  meeting-house,  ind 
one  at  the  North  Bridgton  postoffice.  aho  to  be 
printed  in  tbe  Bridgton  News  at  least  twaiT-  | 
one  days  before  tbe  lime  of  said  meeting. 

Given  under  my  hand  and  seal  this  lOth  daj 
of  September,  a.  d.  1883. 

Edward  Kimball, 

Justice  of  tbe  Peace. 

I  hereby  certify  this  is  a  true  copy  of  the 
above  warrant  duecting  me  to  ootity  the  wd 
meeting.  Luke  Biowil 

In  compliance  with  the  within  winaot  I 
harenotifiedtbeproprietorsandpew-oimenl?  i 
posting  a  true  copy  of^the  wittun  wanast  ob 
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sDd  one  at  the  postofBce  at  North  BridgtOD, 
uul  causino:  the  aame  to  be  printed  in  the 
Biidgton  News. 

Notice  posted  Sept.  12,  1888,  and  published 
Sept.  18,  ao,  ST^—it  being  more  than  three 
weebs  before  the  time  of  sud  meeting^ 

A.  true  copy.  Luke  Brow  n. 

Attest:  Oeo.  E.  Chadboume, 

Clerk. 

Afterward  said  Brown  made  a  supplemental 
retain  aa  follows: 

To  ibe  Clerk  of  the  Association  of  Pew-own- 
ers and  Pioptieton  of  the  North  Biidgton  Meet- 
iDK-booBe: 

I  herewith  make  a  supplemental  amendatory 
return  of  my  proceedings  returned  by  me  upon 
a  warrant  issued  by  Edward  Kimball,  justice 
of  the  peace,  dated  September  10,  a.  d.  188S,  to 
Geo.  £.  Chadboume,  Asa  Gould,  and  me. 

The  record  of  my  proceedings  Is  made  by  you 
apon  the  book  of  records  of  said  association, 
upon  page  5  thereof.  The  supplement  and 
amendment  hereby  made  is  as  follows:  To  be 
added  thereto,  after  the  senttrtice  of  my  return 
ending  in  the  words  "the  Bridgton  News." 
The  words  of  addition  are  the  following: 
"Said  poetofflce  is  a  public  place  in  said|Bridg- 
ton."  Luke  Brown. 

Xortb  Bridgton,  April  1,  a.  d.  1886. 

A  true  record. 

Attest:  Geo.  E.  Chadbounie, 

Clei^. 

North  Bridgton,  Oct  6,  1888. 
Met  in  accordance  with  tbe  foregoing  request 
and  warrant  at  the  time  and  place  and  for  the 
pnipose  therein  named,  ana  called  to  order 
oj  Mr.  Brown,  to  whom  said  warrant  was  cU- 
Kcted. 

Chose  by  ballot  Jacob  Hazen,  Moderator. 
"  '*  "  Geo.  £.  Chadboume,  Clerk, 
—who  was  sworn  to  the  faithful  and  impartial 
discbarge  of  the  duties  incumbent  to  that  office, 
by  the  moderator.  A  majority  in  interest  of  the 
owners,  being  present,  voted,  on  motion  of  the 
clerk,  that  we  now  declare  this  a  body  corpo- 
rate, and  that  a  committee  of  three  be  appoint- 
ed by  the  chair  to  draft  a  code  of  by-laws  for 
the  use  and  Uie  government  of  said  corporation. 
Q.  E.  Chadboume,  Luke  Brown,  and  C.  H. 
Qould  were  appointed  the  committee. 

Voted,  on  motion  of  A.  A.  Libby,  that  the 
report  presented  by  the  committee  beaccepted. 
,  Voted,  on  motion  of  Mr.  Gould,  that  each 
item  of  said  report  be  voted  on  for  adoption, 
amendment,  or  rejection;  and  the  following 
preamble  and  code  was  unanimously  adopted: 

This  association  now  being  a  body  corporate 
in  accordance  with  chapter  13  of  me  Statutes 
of  the  State  of  Maine,  the  same  to  be  known 
fwall  legal  transactioiM  as  the  Pew-owners  and 
Proprietors  of  North  Bridgton  Meeting-house, 
the  same  to  be  governed  the  following  by- 
laws: 

«         «        «        •  • 

Chose  by  ballot  C.H.  Gould.Trea-  ] 

surer  I  Sworn  by 

Chose  by  ballot  Austin  B.  Fris-  f  Moderator. 

bee,  Collector     -      -  J 
Choee  by  ballot  Jacob  Hazen,  Luke  Brown, 

sod  Q.  E.  Chadboume,  Assessors. 

Hr.  Hazen  was  sworn  by  Edward  Kimball, 
1Kb. 


lustice  of  the  peace;  Brown  and  Chadbourae 
by  the  moderator. 

*         »         «         *  • 

Voted  that  the  meeting-house  be  resbingled, 
and  the  plastering  be  repainted  in  distemper. 

Voted,  on  motion  of  Mr.  Brown,  that  said 
repairs  be  done  by  assessment  on  the  pews. 

Voted,  on  motion  of  the  clerk,  that  the  pro- 
curing of  materials  and  putting  on  be  left  witli 
the  executive  committee,  with  power. 

Voted,  that  whenever  we  do  adjourn,  Itaball 
be  to  meet  at  this  place  one  week  from  to-dsy 
at  Z  o'clock  p.  u..  to  hear  .the  report  of  com- 
mittee, etc. 

Adjourned. 

A  true  record. 
Attest:  George  E.  Chadboume, 

Clerk. 

North  Bridgton,  Me.,  Oct.  18.  1888. 

Met  according  to  adjournment. 

Beport  of  executive  committee  on  the  pur- 
chase of  shingles,  etc,  made  verbally  and  ac- 
cepted. 

Voted  to  raise  $150  for  the  purpose  of  shin- 
gling the  roof  and  repairs  on  plastering. 

Voted  that  when  we  adjourn,  it  shall  be  at 
this  place  two  weeks  from  to<tay  at  8  o'clock 
p.  M. 

Adjourned. 

A  true  record. 
Attest:  Geo.  E.  Chadbotme, 
Clerk. 

Tax  of  $100,  with  overlay  of  $6.40  assessed 
on  the  pews  in  the  meetlog-house  at  North 
Bridgton,  Oct.  20,  1888.  committed  to  oollec^r 
for  collection  Oct.  20,  a.  d.  1888. 

Mr.  Caleb  A.  Chaplin,  for  plaintiff: 

The  statement  In  the  petition  that  there  had 
been  no  meeting  of  the  organization  within 
three  years  was  indispensauy  necessary,  and 
for  want  of  it  the  magistrate  bad  no  jurisdic- 
tion, and  his  warrant  was  a  nullity. 

Sudbury  Paritk  v.  Siearnt,  SI  Pick.  166;  Rev. 
Stat.  1871,  chap.  13,  ^  34. 

"  The  jurisdictional  facts  must  be  set  out. 
They  must  not  be  left  to  inference." 

O'oodwin  v.  Sagadafioc  County,  60  Me.  880. 

"It  must  appear  afflrmatively,  and  nothing 
UtobeiofeiTe3T 

Bethel  v.  Oxford  County,  4&  Me.  478. 

There  is  no  presumption  in  favor  of  the  war- 
rant of  a  magistrate. 

8taU  v.  Hartwell,  85  Me.  129. 

A  magistrate's  warrant  must  show  his  juris- 
diction to  issue  it. 

Virgin,  Dig.  citing  Qurruy  v.  Tufta,  87  Me. 
180;  Vinton  v.  Weaver,  41  Me.  480. 

Jurisdiction  of  magistrates  cannot  be  con- 
ferral by  consent  of  partlea;  it  is  merely  a  stat- 
ute regulation. 

CaU  V.  MitOteU,  8»  Me.  465. 

That  the  jurisdictional  facts  must  appear  of 
record  or  be  proved,  see — 

atarbird  v.  Ftiltnouth  School  Ditt.  No.  7,  Bl 
Me.  103;  Pmeen  v.  Sanford,  89  Me.  188. 

No  indication  anywhere  in  the  chapter  relat- 
ing to  meeting-houses,  Uiat  a  less  number  than 
a  majority  of  the  pew-ownera  or  proprietors 
could  constitute  a  legal  meeting;  but  these  are 
the  expressions  of  the  statute: 

"  The  majori^  In  interest  of  thaxrwiiOTS  oAa 
meeting-bouse.  Digitized  by  vjOOQ  IC 
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Btat.  1871,  chap.  12.  §  27. 

'  *A  majority  of  the  pew-owners  or  proprietorg 
of  a  meeting-house  present  at  a  legal  meeting." 

Stat.  1871,  chap.  12,  §38. 

"  Such  corporation  by  a  majority  vote  of  its 
membera." 

Stat.  1871.  chap.  i2,  %  88. 

These  statutes  seem  to  make  it  entirely  clear 
that  there  must  be  a  majority  present  to  consti- 
tute a  legal  meeting  of  these  religious  or  cha- 
ritable associations  or  corporations,  and  to  take 
it  out  of  their  power  to  make  any  less  number 
a  quorum. 

Mr.  A.  H.  Walker  for  defendant 

Per  Cnrlam: 

We  think  the  defendant  falls  to  show  title  to 
the  pew  in  suit,  for  the  following  reasons: 

L  The  proceedings  put  in  evideuce  by  the 
defendant,  and  relied  on  by  him,  must  be 
treated  as  an  organization  of  the  pew-owners  of 
the  meeting-house  as  a  corporation  under  Bev. 
Stat  1871,  chap.  12.  8§  81,  83. 

II.  By  ^  88  of  teid  chapter,  such  corporation, 
by  a  majority  vote  of  its  members,  may  con- 
trol the  meeting-house,  etc.  It  must  be  done 
at  a  meeting  of  the  corporation  duly  called 
therefor.  It  cannot  be  done  at  a  meeting 
called  by  a  justice  ot  the  peace,  on  an  applica- 
tion to  him  therefor,  for  Uie  purpose  of  organ- 
izing  the  corporation.  The  meeting  so  called 
is  not  a  meeting  of  the  wrporation,  bat  one 
called  before  there  was  a  corporation.  • 

III.  It  does  not  appear  by  the  record  that  a 
majority  of  the.members  of  the  corjioration 
were  present  or  voted  to  repair,  raise  the  money, 
or  assess  it  on  the  pews. 

IV.  The  assessors  had  no  authoiiiy  to  add, 
to  the  sum  raised,  an  overlayat  their  pleasure, 
and  assess  it  on  the  pews.  We  find  no  statute 
authority  for  it,  and  in  the  absence  of  such  au- 
thority they  had  power  to  assess  the  sum  raised 
only.  In  adding  the  overlay  they  exceeded 
their  power,  and  for  this  reason  the  assessment 
"Was  void. 

Jv4gmmt  for  tiis  plaintiff. 


Francis  H.  HBABODT  et  al. 

V. 

James  MAGUIRE  et  al.;  Chase,  Leavitt,  & 
Co.,  Trustees,  and  J.  O.  Lafreniere  and 
Dearosiera  &  Faille,  (Mimant*. 

1.  A  State  offleer  can  not  nukke  a  valid 
attachment  of  property  in  a  United 
States  Iranded  warenouse,  or  while  in 
the  posseaaion  of  a  ooatoma  officer. 

3.  Property  in  a  United  States  bonded 
warehouae  is  constructively   in  the 

goBseBBlon  of  the  person  who  placed  it 
1  bond,  and  he  may  be  chained  as  trus- 
tee of  tbe  real  owner  in  trustee  process. 

8.  Whena  aale  is  made  for  eaah,  the  pay- 
ment of  the  money  is  a  condition  pre- 
cedent to  the  passing  of  the  title. 

4  That  condition  may  be  waived  by  ven- 
dor. Facta  stated  upon  which  the  court 
held  that  tbe  condition  of  a  sale  was 
vaived  by  an  unconditional  delivery. 

B.  The  law  of  the  eoontry  where  a  eon- 
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tract  is  made  flfovems  its  interpreta- 
tion and  construction,  altbougb  per- 
formance is  demanded  in  a  foreign  jurit 
diction. 

6.  Where  no  forel^  law  is  nroYed.which 
shows  that  tbe  rights  of  tlie  parties  m 
to  be  affected  in  any  manner  different 
from  the  law  of  the  country  where  tbe 
remedy  is  sought,  tbe  court  will  assume 
that  the  law  of  the  plaee  of  contract  is 
the  same  aa  that  where  the  remedy  i> 
soua>ht. 

7.  Where  a  writ  is  sued  out  against  one 
member  of  a  firm  and  served  npoe  a 
creditor  of  the  firm  as  allied  trvstee, 
no  valid  attachment  is  made. 

8.  Such  attachment  becomes  valid  when 
the  writ  is  amended,  by  leave  of  court, 
by  m^dng  aU  the  membera  of  tbefirm 
parties,  before  any  ehaagfe  of  posses- 
sion of  tbe  property  on  tbe  part  of  the 
allied  trustee,  and  before  any  ri^tg 
of  third  parties  have  intervened. 

9.  As  against  a  claimant  who  appean 
and  claims  the  property  in  the  hands  of 
the  trustee,  the  plaintiff,  if  he  prevails 
in  holding  the  property,  is  entitled  to 
costs. 

(Cumberland  Decided  December  27,  ISBT.) 

ON  report  from  the  Superior  Court  of  Cum- 
berland County  of  the  question  (hrtwiei 
the  plaintiffs  and  claimants)  upon  charging  of 
the  alleged  trustees.    Trutieea  ehargedL 

Tbe  action  was  assumpsit  by  Messrs.  Eiddef, 
Peabody,  &  Co. ,  of  New  York,  on  a  disbonored 
bill  of  exchange  drawn  by  Messrs.  D.  ^  J.lfa- 
guire,  of  Quebec,  on  Messrs.  Gordon  <tf 
London. 

The  essential  facts  are  stated  in  the  o|Hiiioii. 
The  foUowhig  are  the  laws  and  dednoos  of 
Canada  which  were  introduced  in  evideoce 
and  referred  to  in  the  opinion: 

Article  1908  of  the  Civil  Code  of  Lower  Can- 
ada, in  force  since  the  Ist  of  August, 
"  The  impaid  vendor  of  a  thing  has  two  prin- 
leged  rights:  <1)  a  right  to  reveodicate  it;  (3) 
a  right  of  preference  upon  its  orice. 

"In  the  case  of  insolvent  traders,  these  right! 
must  be  exercised  within  fifteen  days  after  the 
sale." 

It  was  held  in  the  Superior  Court  at  Montre- 
al, by  Justice  Rainville,  in  the  case  of  ThUiao' 
deau  V.  MilU.  on  the  28th  day  of  Fehruaiy. 
1883,  as  follows: 

Considering  that,  under  the  terms  of  tbe  CinI 
Codeof  Lower  Canada.  art.l998,the  vendorof* 
Ihingunpaid  may  exercisetwoprivileges:  (l)th*i 
of  its  revendicalion;(2)thatof  preference  on  lis 
price.  Considering  that,  under  the  tennsof  tit 
aOOO,the  unpaid vendor.ifhehaBlaetbisriebtio 
revendicate.  orif  hehaasoldwiUiatenn.Kee|K 
his  privilege  on  the  product  of  a  thhig  agwnst 
all  creditors  except  the  lessor  and  tbe  bsu*^ 
Considering  that  it  is  proved  that  the  goodi  m 
question,  at  the  time  of  their  return  to  tbe  «d- 
dor  by  the  vendee,  were  in  the  same  state 
the  time  of  their  delivery,  separ^ed  from  all  toe 
other  goods  of  the  said  Chaput  and  MaM. » 
tire  and  bound  with  rope^,  and  that  tbm  b  M 
doubt  as  to  Sl^e*l^®0C^MWe*«  ^ 
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under  the  terms  of  art.  1S48,  Civil  Code,  the 
Tendor  of  a  movable  property  has  a  right  to  the 
otncelin^  of  the  sale,  for  default  of  payment 
of  the  price,  ao  long  as  the  thing  sold  remains 
IB  the  bands  of  the  buyer.  Considering  that 
the  parties  have,  without  fraud,  canceled  the 
said  agreement  of  sale,  by  mutual  consent,  and 
tb^  the  said  Chaput  and  Masse  have  executed 
beforehand  what  the  law  would  have  obliged 
tbem  to  do,  and  that  the  plaintiCFs  did  uot  suf- 
fer aoy  prejudice  from  that  transaction  in  so 
far  as  the  effect  of  the  exercise  of  the  privilege 
•of  said  Mills  and  Hutchinsoo,  by  one  wa^  or 
another,  would  have  been  the  same.  Consider* 
ing  that,  under  the  terms  of  art.  1998.  the  ven- 
dor, in  cases  of  insolvency  under  an  insolvent 
]ti9,^aillite,  can  only  exercise  his  privileges 
iritbiD  tifteendava  after  the  sale;  thatBuch  pro- 
vision applies  only  to  cases  of  insolvency  under 
SD  insolvent  law,  faiUite,  and  not  in  cases  of 
insolvency  under  common  Uw,  in»olvabitite, — 
the  said  Chaput.  and  Hasse  are  not  insolvent 
traders,  in  so  far  as  there  lh  no  longer  a  law  per- 
mitting to  put  a  person  in  insolvency,  and  that 
in  consequence  the  unpaid  vendor  is  always  in 
time  to  exercise  bis  right  of  preference. 

Maintains  the  said  pleas,  etc 

It  was  held  by  Mr.  Justice  Rainville,  sitting 
in  the  Superior  Court  at  Montreal,  on  Septem- 
ber 7, 1877,  in  Be  TTiompaon,  0  RL.  879.  as 
follows: 

The  petitioner,  merchant  of  Leeds,  England, 
presented  a  petition  in  order  to  recover  posses- 
sion  of  goods  sold  to  the  insolvents,  and  sent 
hj  the  petitioner  to  the  buyers'  agent  at  Liver- 
pool and  expedited  by  such  agent  to  Montreal, 
vhere  they  were  stored  in  the  custom-bouse; 
in  the  mean  time  the  buyers  had  hecmne  in- 
solfent. 

The  assignee  opposed  the  petition  on  the 
groond  that  the  conveyance  oi  the  goods  bad 
«eased  by  their  delivery  to  the  buyers'  agent  at 
Lirerpool  and  by  their  arrival  at  Montreal. 

Many  authorities  were  cited  on  both  sides, 
among  others  the  Insolvent  Act  of  187S,  ^  83, 
which  enacts  that  "  in  the  preparation  of  the 
dividend  sheet,  due  regard  shall  be  had  of  the 
rank  and  privilege  of  every  creditor;  which 
rank  and  privilege,  upon  whatever  they  may  le- 
^ly  be  founded,  shall  not  be  disturbed  by  the 
provisions  of  this  Act,  except  in  the  province 
of  Quebec,  where  the  privilege  of  the  unpaid 
Tendor  shall  cease  from  the  delivery  of  the 
goods  sold." 

His  honor  granted  the  petition  on  the  prin- 
ciple that  the  delivery  of  goods,  according  to 
art.  154S  of  the  Civil  Code,  means  their  delivery 
m  the  store  and  in  the  hands  of  the  insolvents, 
and  not  (heir  deposit  at  the  custom-house,  and 
that  the  vendor  of  movable  effects  has  a  right 
to  revendicate  goods  unpaid. 

Article  1548  is  in  the  following  terms:  "  In 
Ibc  sale  of  movable  things,  the  nght  of  dissolu- 
tioQ  by  reason  of  the  nonpayment  of  the  price 
ran  only  be  exwdsed  while  the  thing  sold  re- 
mains in  the  possession  of  the  buyer,  without 
prejudice  to  ue  seller's  right  of  revendication, 
as  provided  in  the  title  of  Privilega  and  Uy- 
poOeet." 

It  was  held  in  the  Superior  Court  at  Montreal 
IBaiemorth  v.  EUiott,  10  L.  C.  Jur.  197). 
"that  theddlvery  contemplated  by  the  Insolvent 
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Act  of  1664.  g  13,  is  an  actual,  complete,  and 
final  one,  and  consequently  the  delivery  of 
goods  to  a  purchaser's  shipping  agent  in  Eng- 
land, for  transmission  to  purchaser  in  Canada, 
and  the  entering  of  the  goods  in  bond  here,  by 
the  purchaser^  cuslom-bouse  broker,  is  not 
such  a  delivery  as  will  defeat  the  vendor's  rem- 
edy, under  the  Custom  of  Paris,  art.  176, 177." 

It  was  held  in  the  Superior  Court  at  Montreal 
(Bank  of  Toronto  v.  Kingston,  13  L.  C.  Jur, 
316),  "that  the  expression  'fifteen  days  after 
the  sale*  in  the  Civil  Code  of  Lower  Canada, 
art.  1098.  means  after  the  sale  and  delivery. 
The  delivery  of  goods  sold  in  England  to  a 
shipping  agent  there,  employed  by  the  vendees,' 
who  forwards  them  to  the  vendees  carnring  on 
business  in  Montreal,  is  not  such  a  deliverr  as 
is  contemplated  by  the  Insolvent  Act  of  1864, 
%  13,  and  such  goods  may  he  legally  revendl- 
cated  by  the  unpaid  vendors  in  the  hands  of 
the  Qrand  Trunk  Tlailway  here,  although  more 
than  fifteen  days  elapsed  since  each  delivery  to 
the  shipping  agent." 

We,  Prothonotary  of  the  Superior  Court  of 
the  District  of  Montreal,  hereby  certify  that  the 
preceding  pages  contain  faithful  transcript  of 
the  Civil  Code  in  force  in  this  province,  and  a 
f^thfol  translation  of  judgments  and  reports 
in  the  way  above  indicated. 
[Stamp.   Seal.]         Geo.  H.  Kemick, 

Deputy  Proth'y  Superior  Ckiurt. 
District  of  Montreal 

Mr.  J.  W.  Spaaldlnc.  with  Mr.  lummo 
W.  Dyer^  for  plaintiffs: 

If  it  were  a  fact  that  the  cause  of  action  In 
this  suit  was  embraced  In  a  former  suit  in  which 
an  attachment  was  made,  that  defense  would 
be  by  abatement,  by  the  principal  defendants, 
and  could  not  be  raised  by  the  trustees. 

The  trustees  cannot  do  for  Ibe  d^endants 
what  the  defendants  themselves  could  not  do. 
The  defendants  could  not  now  file  plea  in  abate- 
ment. 

Steward  v.  WaUeer,  68  Me.  299. 
The  alleged  attachment  of  the  lumber  in  the 
former  suits  was  void,  as  property  in  the  hands 
of  a  custom-house  officer  cannot  be  attached  by 
a  State  officer. 

Harris  v.  Dennif,  38  U.  8.  3  Pet.  393  (7  L. 
ed.  683);  Canard  v.  Pacijie  Ins.  Co.  81  U.  S. 
6  Pet.  262  (8  L.  ed.  893). 

Mr.  Usher,  in  his  work  on  Sales  of  Personal 
Property,  §304,  says:  "The  performance  of  the 
condition  may  be  waived  by  an  express  under- 
standing, or  by  implication  from  the  facts  of 
the  parties;  as  where  the  goods  are  delivered 
without  any  objection  on  the  part  of  the  seller 
that  the  condition  has  not  been  complied  with, 
and  under  circumstances  Indicating  an  intent 
and  purpose  not  to  insist  upon  the  condition," 
citing — 

Carleton  v.  Sumner,  4  Pick.  516;  Smith  v. 
Dennie,  6  Pick.  363:  Fairhank  v.  Phelps,  22 
Pick.  539;  Dresser  Mf9-  Co.  v.  Watent^m,  8 
Met.  1";  Whitney-v.  Eaton,  15  Gray,  227;  Far- 
Imo  V.  EUit,  Id.  231;  Scudder  v.  Bradbury,  106 
Mass.  437;  Upton  v.  Sturbridge  Cotton  MiSli, 
111  HasB.  446;  Ooodufin  v.  Auttm  it  L.  R  Q>. 
Id.  489;  Baskitu  v.  Warrm,  115  Mass.  638; 
Freeman  v.  SiehoU,  116  Mass.  809. 

A  waiver  Is  the  result  of  a  volnntaiy,  un- 
equivocal  act  of  <i«HTery.^  To  say  Q^^^ 
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not  intend  a  waiver  is  to  say  that  he  does  cot 
Intend  the  legal  effect  of  his  voluDtary  act. 

Vpton  T.  Sturbrit^e  Cotton  Mills,  iupra. 

ft  be  (the  seller)  voluntarily  delivers  the 
eoods,  this  is  presumptively  a  waiver  of  the  con- 
dition which  attaches  to  a  sale,  and  the  title 
passes  to  the  purchaser,  unless  it  is  shown  that 
the  delivery  was  upon  a  condition  which  has 
not  been  complied  with. 

Seudder  v.  Bradbury,  106  Mass.  488. 

A  waiver  may  be  proved  bv  express  decla- 
ration, or  by  acts  and  declaratfoos  manifestiaK 
an  intent  and  purpose  not  to  claim  the  supposed 
advantage;  or  by  a  course  of  acts  and  conduct, 
or  by  so  neglecting  and  fatliug  to  act,  as  to  in- 
duce a  belief  that  it  was  his  intention  and  pur- 
pose to  waive.  It  maj^  be  proved  by  vanous 
species  of  proofs  and  evidence,  by  declarations, 
by  acts,  and  by  nonfeasance  or  forbearing  to 
claim  or  act. 

Farlow  v.  Mia,  15  Gray,  233, 

An  unqualified  delivery  of  possession  Is  a 
release  or  waiver  of  the  seller's  right,  whether 
It  be  in  the  nature  of  a  condition  affecting  the 
title,  or  only  a  lien  for  the  price. 

Benj.  Sales,  677,  note  /,  566;  Hatkint  v. 
Forren,  115  Mass.  083.  See  HeUer  v.  Elliott, 
16  Reporter,  276;  45  N.  J.  L.  564;  Chapman  v. 
Lathrop,  6  Cow.  110,  8  N.  T.  C.  L.  Rep.  (L.  ed.) 
849,  see  note;  Lupin  v,  Marie,  6  Wend.  77, 10  N. 
Y.  C.  L.  Rep.  (L.  ed.l  1025. 

Mr.  Enoch  Knic>bt,  also  for  plaintiffs: 

The  Stat^  must  consult  the  policy  and  .in- 
terests of  its  own  people;  and  to  enforce  the 
laws  of  another  country  against  its  interests 
would  be  treacherous  to  its  own  duties. 

1  Dan.  Neg.  Inst,  g  866:  1  Burge.  Col.  L. 
p.  5;  BarUe^  v.  Hodget,  1  B.  &  8.  875. 

Laws  limiting  the  time  of  bringing  suits  con- 
stituted the  Ux  fori  of  every  country,— one  of 
the  most  sacred  of  sovereign  rights. 

Bawkina  v.  Barney,  30  U.  S.  5  Pet.  467  (8 
L.  ed.  190). 

In  this  connection  Story  says  (g§  575,  576): 
"As  to  all  liens,  hypothecations,  statutes  of  pre- 
scription or  limitation,  there  is  no  doubt  that 
they  are  only  questions  affecting  the  remedy. 
Every  set-off  and  incidental  right  to  a  contract 
is  governed  entirely  by  the  lex  fori.  The  ob- 
ject is  to  fix  certain  periods  and  limitations 
within  which  all  suits  shall  be  brought  and 
rights  demanded,  whether  or  against  for- 
eigners. This  Is  founded  in  the  noblest  policy. 
Such  statutes  hold  that  claims  shall  be  litigated 
in  the  proper  form.  They  rest  on  the  negli- 
gence or  laches  of  the  party  himself.  They 

Suickcn  diligence  by  making  it  equivalent  to 
ght.  They  discourage  litigation  by  bury- 
ing all  men's  rights  in  a  common  receptacle,  lest 
men's  rights  might  otherwise  become  Immor- 
tal, while  men  themselves  are  only  mortal." 

And  BO,  in  ^  078,  he  s^s;  "If  this  question 
were  new,  it  would  be  difficult  to  conceive  of  a 
different  rule.  Little  right  have  foreigners  to 
insist  that  the  laws  of  their  country  shall  sup- 
ersede those  of  the  nation  where  they  tiave 
chosen  to  litigate  their  controversios." 

Also,  in  ^681:  -  "The  common  law  has  fixed 
its  own  doctrine  that  the  l^fori  must  prevail 
in  all  cases  as  the  universal  rule."  Alsoquotiag 
Bulger  V.  Rod\£,  11  Pick.  86;  Bryn»  v.  Oram.- 
inahield,  17  Mass.  08. 

In  §  671  Judge  Stoiy  quotes  lord  Tenter- 
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den:  "A  person  who  comes  into  a  court  io 
this  country  must  take  the  law  as  be  flndi  it 
He  cannot,  by  virtue  of  any  r^ulatioo  in  Ui 
own  country,  enjoy  jmater  advantages  dm 
other  suitors' here.^'  .£bo  citingSS  C.8.  8Ptl 
361  (8  L.  ed.  974). 

The  attention  of  the  court  Is  especially  called 
to  an  miinion  of  Lord  Brougham,  quoted  by 
Judge  Story  under  g  557. — Doum  T.Lippman,— 
and  the  great  array  of  cases  therein  died: 
"The  law  on  this  point  is  well  settled,  that 
whatever  relates  to  the  remedy  to  be  enforced 
must  be  determined  by  the  laws  of  the  country 
to  the  tribtmal  of  which  the  appeal  is  made. 
If  there  is  a  conflict  between  our  laws  ind 
foreign  laws,  as  to  the  rights  of  our  own  citi- 
zens, and  one  of  them  must  give  way,  ouroim 
must  prevail." 

Story,  Conf .  L.  §  414. 

In  Potter  v.  Broom,  6  East,  1S4,  is  an  inter- 
esting discussion  of  this  conflict  between  the 
citizen  and  foreigner;  and  the  language  of  I/frd 
Ellenborough,  who  also  adopted  the  view  of 
Huberus,  is  Incorporated  into  the  decree  of  the 
court:  "In  any  conflict  of  laws,  the  court 
which  decides  will  prefer  the  law  of  its  owa 
country  to  that  of  the  stranger." 

Chancellor  Kent,  voL  2.  p.  461 ,  lays  it  down 
as  a  fixed  rule  that  when  the  lex  loci  and  the 
lex  fori  come  in  collision  the  amity  <rf  naSam 
must  yield  to  the  law  of  the  land. 

Mr.  Burge,  in  his  Commentaries,  adopts  the 
text  above  quoted,  and  adds:  "The  law  <tf  a 
foreien  country  is  admitted  that  the  coo  timet 
may  nave  the  interpretation  which  the  parties 
intended;  but  no  State  is  bound  to  admit  audi 
a  foreign  law  when  it  would  prejodice  the 
rights  of  ita  own  subjects." 

Burge,  Col.  L.  pt.  2.  chap.  20,  p.  778. 

The  only  question  as  to  the  scope  of  this  doc- 
trine ever  entertained  by  our  court  isexpnaed 
in  Fox  V.  Adam*,  5  Me.  245,  in  11  Me.  41,  ud 
in  71  Me.  014,  in  which  latter  case  ii  also  dis- 
cussed the  opinion  in  South  Botton  I.  Or.  v. 
Boston  Locomotive  Worke,  61  Me.  585;  and  ia 
this  connection  the  attention  of  the  court  is  re- 
spectfully called  to  a  recent  decinon  reodend 
bv  Chief  JviiUee  Scott  of  the  Supieme  Court  of 
Illinois — 

May  V.  First  Nat.  Bank,  7  West.  Reru  8M. 
See  also  Heyer  v.  Alexander, KHQ  HI.  885;  Wuan 
V.  Pearee,  110  Dl.  850;  HiberrUa  Nat.  BwAi. 
Laeomhe,  84  N.  Y.  867;  Brown  v.  Knose,  6  Ho. 
306;  Upton  v.  Hvibard.  28  Conn.  275;  Fitint  t. 
Lester,  44  Conn.  196,  confirming  28  Conn.  275; 
Warner  v.  Jaffray,  96  N.  Y.  ^48;  ffwiir  ». 
Tufts,  48  N.  H.  121;  Davis  v.  Pierte,  7  Mimu 
18;  Me,Fivrlandv.  ^f^,  8 Minn.  116;  Jadsm 
V.  Butter.  Id.  117. 
Messrs.  Holmes  ts  Pa^aon,  for  claunutt: 
"Where  goods  are  to  be  paid  for  on  delivery, 
which  is  made,  but  payment  is  evaded;  when 
payment  and  delivery  are  agreed  to  be  sim- 
ultaneous, and  the  payment  is  omitted,  evaded, 
or  refused  by  the  purchaser  on  getting  posxe- 
sion  of  the  goods, — the  seller  may  at  ooce  le- 
claim  them.  No  title  passes  till  the  lenns  of 
the  sale  have  been  compiled  with.  When 
nothing  is  said  about  payment,  at  the  time  of 
the  purchase,  the  law  presumes  that  the  sale  » 
for  cashf  aiul  in  such  case  paymenl  and  de- 
livery are  concurrent  acts.  Wfaeo  goods  vt 
sold  on  time,  and  deliVjg^^^^i^^  agreenieat 
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thst  tbey  are  to  be  paid  for  in  a  promiBsory  note 
of  ihe  purcbaaer,  sncb  paymeot  Is  a  condition 
precedent,  and  the  title  will  not  pass  till  it  is 
made." 

Uaher,  Sales,  gg  303,  308;  1  Benj.  Sales, 
S  831 

As  early  as  1808  this  question  came  before 
tbe  MosaacbuBetts  court.  It  was  held  that  the 
title  still  remained  in  the  vendors,  upon  the 
fimple  ground  that  the  plaintiffs  bad  not  re- 
ceived the  security  before  tbe  delivery  of  the 
jEoods,  as  appears  \pf  the  rulioff  at  nisi  prius, 
and  die  ovOTuling  oiF  the  excepncms. 

HuM^     Thumten,  4  Mass. 

In  a  case  decided  by  the  same  court  in  1627 
there  was  a  purchase  of  some  property  partly 
for  cash  and  partly  on  credit.  It  was  held  by 
the  conrt  that  the  title  never  passed. 

Martton  v.  Balditin,  17  Mass.  606. 

Whenever  there  is  any  question  in  a  oondi- 
iwnal  sale  whether  the  vendor  has  made  such 
delivery  as  has  waived  the  condition,  tbe  proof 
is  upon  the  party  claiming  the  sale,  as  aeaiost 
Ibeone  maintaining  that  anv  waiver  existed. 
It  is  the  intendon  oi  the  parttes  which  governs 
in  nich  cases. 

Riddle  v.  Vamum,  20  Pick.  280. 

This  is  to  "be  ascertained  only  from  the 
tenns  of  the  agreement  as  expressed  in  the 
language  and  conduct  of  the  parties,  and  as 
apptiea  to  known  usage  and  the  subject-matter. 
It  most  be  manifested  at  the  time  the  bargain 
ittDade." 

Fetter  v.  Ropet,  111  Mass.  10, 16. 

When  a  sale  has  been  made  upon  any  par- 
ticular terms  or  conditions,  and  tbe  delivery 
made  pursuant  to  that  agreement,— that  is,  in 
coDsequence  of  and  by  reason  of  i^— the  deliv- 
ery thereby  becomes  conditional  in  like  manner 
u  the  sale. 

»mtk  V.  i>wj7H>,  6Pick.  263-366. 

A  distinction  between  a  deliverv  which  is 
anconditional  after  a  conditional  sale,  and  one 
vbere  the  condition  still  exists,  is  well  taken 
Id  BuHtank  v.  Orooker,  7  Gray,  168. 

Sundry  cases  are  found  in  the  Massachusetts 
Reports  where  a  special  agreement  was  proved 
that  tbe  proper^  should  remain  the  title  of  the 
vendor  until  paid  for  in  cash, 

Harffent  v.  Metcalf,  6  Gray,  806:  BlatuAard 
T.  Chitd,  7  Gray,  155. 

In  another  case,decided  in  1849,  a  sale  of  teas 
wu  made.  Tbe  court,  in  that  case,  found  that 
dw  title  did  not  pass. 

BiU  V.  Freeman,  8  Cusfa.  257.  See  also  Oog- 
sm  V.  Harford  &  N.  E.  R.  Go,  9  Grav,  545; 
Dahm  V.  Bigeloto,  8  Gray,  159;  Whitney  v. 
Bab>n,  15  Gray,  225;  Farlow  v.  EUi$.  Id.  229; 
Birtchom  v.  Canney,  98  Mass.  149;  Adama  v. 
</tmnor,  100  Mass.  615;  JFri»n  v.  Dodge,  116 
Mm.  867;  Armour  v.  Pecker,  128  Mass.  148; 
Solomon  v,  ffathateaff,  126  Mass.  482. 

The  case  of  Wigton  t.  BotOeu,  180  Haas, 
is  In  conflict  with  many  other  oisea  in 
Uassacbusetts  and  elsewhere,  because  It  con- 
taiDB  the  element  of  a  draft  attached  to  a  bill  of 
lading,  upon  tbe  acceptance  of  wbicb  draft  the 
bill  of  lading  was  to  be  delivered,  and  not 
wiihoQt 

See  alao  Mtnekard  v.  ObtOce,  4  New  Eng. 
Bep.  flS,  144  Mass.  307. 

u  nidi  caaea  it  baa  been  held,  over  and  over 
min,  that  tbe  parties  holding  die  UD  of  lading 
IHb. 


and  draft  retain  the  title  to  the  property  until 
the  draft  is  either  accepted  or  paid. 

Fifth  Nat.  Bank  v.  Bayley,  115  Mass.  228^ 
Neweomb  v.  Boston  &  L.  R.  Co.  Id.  380;  Al' 
derman  v.  Ekutern  R.  Co.  Id.  383;  Seymour  v. 
Newton,  106  Maaa.  373;  Marine  Bank  v.  Wrightr 
48  N.  Y.  v.  First  Nat.  Bank  v.  Dearborn,  115- 
Mass.  319;  ExxAange  Bankr.  Biee,  107  Mass.  87^ 

The  authorities  in  Maine  are  not  numerous, 
but  tbey  are  to  the  point: 

Hotehkiet  v.  Bunt,  49  Me.  213-219, 
BauendaM  v.  Borr,  7  Biatcbf.  \4»;8Um«  v. 
FwTv,  60  Me.  48;  Seed  v.  Lord,  66  Me.  680. 

When  a  contract  is  made,  the  laws  of  Ihtr 
jurisdiction  within  which  it  is  made  enter  into 
it  sofarasdiey  appolain  tbereto;and  the  term» 
of  the  contract  are  modified  accordingly. 

See  Haekett  v.  Jitter.  186  Mass.  849;  Shoe  dr 
Leather  Nat.  Baiik  v.  Wood,  8  New  Eng.  Rep. 
118,  142  Mass.  568;  Marnn  Safe  Co.  v.  NortoHr 

5  Cent.  Rep.  841,  48  N.  J.  L.  410,  and  cases^ 
cited. 

Sofar  as  any  laws  of  Canada  are  pertinent^ 
they  are  by  the  terms  of  the  report  to  be  proved 
by  certificates.  It  will  be  seen  by  the  Civil  ■ 
Code  of  Lower  Canada,  art.  1998,  which  in- 
cludes tbe  residence  and  place  of  business  of 
tbe  claimants,  the  residence  and  place  of  busi- 
ness of  tbe  vendees,  and  the  restdenoe  and  thff 
place  of  business  of  the  agent  of  the  vendees, 
that  the  unpaid  vendor  of  a  thing  has  two* 
privileged  rights:  (1)  tbe  right  to  revendlcate 
It;  (2)  right  of  preference  upon  its  price. 

Re  ThompBon,  9  R.  L.  879,  and  Haweworth  v, 
Elliott,  10  L.  C.  Jut.  197,  are  to  die  effect  that- 
delivery  to  the  buyer's  agent  does  not  deprive: 
tbe  creditor  of  his  rights. 

In  Be  Thompeon,  supra,  tbe  proririons  of  § 
1543  of  the  Code  are  cited.  This  contains  ccr^ 
tain  provisions,  and  carefully  provides  that  tbey 
shall  not  affect  tbe  chapter  containing  ^  1998. 

Tbe  same  court  at  Montreal,  following  the" 
authorities,  and  reciting  art.  1998,  in  a  case 
where  tbe  goods  were  sold  in  England  and  de- 
UverMl  to  the  purchaser's  sbipping  agent  tbere^ 
held  that  such  a  delivery  was  not  a  delivery 
such  as  was  contemplated  by  the  statute,  and 
that  the  goods  might  be  legally  revendlcated 
by  the  unpaid  vendor  in  ibe  hands  of  the- 
Grand  Trunk  Railway  In  Lower  Canada,  al- 
though more  than  fifteen  days  had  ela[>s<.d 
since  such  delivery. 

Bank  of  Toronto  v.  Kingston,  13  L.  C.  Jur, 
316. 

Rights  and  property  in  goods  obtmned  in 
CanMa,  by  contracts  made  there,  and  the  laws 
existing  there,  Including  the  laws  and  rights  i  ty 
reveodicate  tbe  same,  follow  the  property,  nl- 
thougb  it  has  gone  into  another  jurisdiction, 
long  as  such  rights  or  property  have  not  in  any 
way  been  almndoned  by  the  voluntary  act  of 
tbe  party  who  possessed  *them  in  the  original 
juradicuon. 

Bee  Story,  Conf.  L.  §  373;  Jones,  Com^ 

6  Trade  Cont,  §  28;  Butkley  v.  Honold,  60  U. 
8.  19  How.  890-892  (15  L.  ed.  668);  Walker 
V.  Whitehead,  88  U.  8.  16  Wall.  814-817  (21 
L.  ed.  857);  Seridder  v.  Union  Nat.  Bank,  91 
U.  8.  406  (23  L.  ed.  345);  Pritehard  v.  Ifor- 
ton,  106  U.  8. 134,  180  (37  L.  ed.  104);  Mor-^ 
gan  v.  Nao  Orleans,  M.  A  T.  R.  Go.  2  Woods,. 
344-^;  8  Myer,  Fed.  Dec.  §  imij3reen  v, 
Sarmiento,  Pet  C.  Ct.  'r4^Sfzi^^^®M^ 
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Dig.  p.  796;  Rhode  I$land  Gent.  Bank  v.  JDan- 
forth,  14  Gray,  128;  Williamt  v.  Wade,  1  Met. 
S3;  Judd  v.  Porter,  7  Me.  887,  839:  South  Bo^ 
ion  I.  Go.  T.  Botton  Lo&>motite  Workt,  61  Me. 
£86;  Undaauv.  UiU,  66  Me.  312-817;  Smithy. 
Eaton,  36  Me.  398-306. 

Oq  the  other  band,  it  is  true  that  what  per- 
itains  to  the  remedy  is  governed  by  the  lex  fori. 
This  doctrine  and  tbe  reasons  for  it  are  lully 
£et  forth  io  Story.  Couf.  L.  672,  675,  676, 
note  a. 

Lerom  v.  Broien,  13  C.  B.  801. 

No  attacfament  was  ever  made  in  this  case  of 
the  goods  of  D.  &  J.  Ma^uire,  but  obly  of 
James  Maguire.  The  addition  of  Charles  Ma- 
guire's  name  cannot  relate  back  so  as  to  make 
the  attachment  good  as  against  him,  the  amend- 
ment having  been  made  after  the  entry  of  the 
vrit  in  court.  It  was  only  the  defendant  James 
Itfaguire's  property  which  was  attached. 

The  property  of  an  individual  in  firm  assets 
iMiuists  only  of  his  share  of  the  assets  remain- 
ing after  tbe  payment  of  all  the  debts  of  tbe 
Urm;  and,  in  thu  case,  it  appearing  that  tbe 
firm  was  wholly  insolvent,  tbe  attachment 
beld  nothing  whatsoever  in  the  hands  of 
the  aUefl«d  trustees.  Whether  a  trustee  is 
chargeable  depends  upon  the  state  of  things  ex- 
isting at  the  time  of  service  upon  him. 

Mate  V.  Heald,  36  Me.  136;  Williams  v.  An- 
droaeoggin  A  K.  R.  Co.  Id.  201;  Capen  v. 
Dmgan.  136  Mass.  601. 

Adding  a  new  defendant,  though  he  be  an- 
other partner  in  the  same  firm,  vacates  an  a^ 
tacbment  of  firm  property. 

Denny  y.  Ward,  8  Pick.  199. 

Foater,  J.,  delivered  tbe  opinion  of  tbe 
court: 

The  plaintiffs  bring  this  action  of  assumpsit 
:^;ain8t  the  defendants,  lumber  merchants  re- 
jBiding  at  Quebec,  and  there  doing  business 
under  tbe  firm  name  of  D.  &  J.  Maguire. 
'Chase.  Leavitt,  &  Co.,  of  Portland,  are  joined 
«s  trustees  by  reason  of  their  having  in  their 
possession  certain  lumber  shipped  to  tbem  by 
the  defendants. 

The  real  contest  is  in  reference  to  the  title  to 
Ihe  lumber  in  the  possession  of  the  trustees. 
Tbe  contention  lies  between  tbe  plaintiffs  and 
tbe  parties  of  whom  the  defendants  purchased 
tbe  lumber,  who  appear  as  cl^mante,  and  as- 
sert that,  under  the  circumstances,  no  title  pa^- 
■ed  so  as  to  prevent  their  claiming  the  lumber 
AS  their  own. 

These  claimants,  at  the  time  of  the  transac- 
tions out  of  which  this  suit  arose,  were  lumber 
merchants,  residents  of  Canada,  and  carrying 
«u  business  independent  of  each  other  at 
LoulseviUe,  on  tbe  St.  Lawrence.  The  firm 
•of  D.  &  J.  Magulre— the  principal  defendants 
— was  also  in  the  same  business  at  Quebec. 
They  had  an  agent,  Arthur  D.  Ritchie,  for  the 
purchase  of  lumber  in  Canada,  and  Chase, 
Leavitt,  &  Co.  were  tbeir  consignees  of  the  lum- 
ber in  Portland,  who  acted  for  said  firm,  re- 
ceived the  lumber,  entered  it  in  tbe  custom- 
house, and  gave  a  warehouse  bond;  subse- 
quently an  export  bond  was  substituted,  and 
the  lumber  shipped  abroad  as  ordered  by  the 
consignors.  Such  was  the  general  course  of 
business. 

At  tbe  time  of  tbe  service  of  tbe  writ  In  this 
««8 


case  upon  the  trustees,  tbe  property  in  diqnte. 
although  in  bond  for  storwe.  was  construe^ 
lively  in  tbeir  possession.  While  there  coold 
be  noactual  attachment  of  tbe  pr<^>erty  itself 
by  a  State  oflBoer  undertakingto  take  the  pn^ 
erty  out  of  the  custom-house,  either  by  payisf; 
the  duties  or  giving  dn  export  bond  (Harrit 
V.  Dennie,  28  tl.  8.  3  Pet.  804,  7  L.  ed.  6K: 
Canard  v.  Paeifie  Int.  Co.  81 U.  8.  6  Pet.  268,  H 
L.  ed.  892);  and  therefore  could  not  be  wtat 
at  to  be  attached,  there  is  no  leasoa  irtij  it 
might  not  be  subject  to  trustee  process  woik 
thus  in  the  constructive  control  and  posaesBOD 
of  tbe  trustees.  They  could  take  it  out  of  bond, 
either  by  giving  an  vxpori  bond  or  by  pajla; 
duties. 

The  lumber  in  question  was  purchased  1^ 
the  Maguires,through  tbeir  agent,  about  tbe  la 
of  November,  1886,  at  Louiseville,  and  ns  to 
be  delivered  at  Doncet's  Landing,  a  place  about 
thirty  miles  from  there,  down  tlie  St  Iaw- 
rence, — a  terminus  of  the  Gruid  Trunk  Rsil- 
wav. 

The  contention  on  the  part  of  the  claimsats 
is  that  the  terms  of  sale  were  cash  lees  2i  per 
cent  discount,  or  note  on  three  months  wm. 
date  of  shipment,  and  that  the  tearms  bare 
never  been  complied  with;  in  other  words, 
the  sales  were  conditional,  and,  tiut  oondilioH 
never  having  been  performed,  no  title  vested 
in  tbe  defendants. 

The  pl^tiffs,  on  the  other  band,  controvert 
tbe  position  of  the  claimants,  asserting  that 
tbe  sales  were  unconditional;  or,  if  condi- 
tional, that  there  has  been  such  a  waiver  <^ 
any  oonditions  by  the  daimanta  ss  woaU 
render  the  title  to  tbe  lumber  complete  in  tbe 
defendantB,and  therefore  subject  to  this  proceBL 

These  questions  ordinarily  are  for  the  joiy, 
as  questions  of  fact.  But  this  case  is  before 
tbe  court  on  report,  and  we  must  therefore  de- 
termine them  upon  such  evidence,  and  bf 
sucb  means  of  judging,  as  tbe  parties  have 
seen  fit  to  furnish  us,  applying  the  law  to  the 
facts  as  we  find  them. 

There  is  no  doubt  that  it  is  a  well-eettled 
rule  of  law  in  this  State  that  a  sale  and  ddir- 
ery  of  goods,  on  condition  that  the  proper^  is 
not  to  vest  until  the  purchase  money  is  paid  or 
secured,  does  not  pass  the  title  to  the  vendee 
till  performance  of  the  condition,  and  that  in 
case  the  condition  is  not  fulfilled  tbe  vendor 
has  a  right  to  repossess  himself  of  tbe  goodi, 
not  only  as  against  tbe  vendee,  but  also  as 
against  his  creditors,  claiming  to  bold  tbem 
under  attachments.  Everett  v.  HaU,  67  Me. 
498;  Brousn  v.  Hapnet,  52  Me.  580. 

It  is  equally  well  settled  that,  in  tbe  sale  of 
personal  property  to  be  paid  for  by  cash  or  by 
note  on  delivery,  the  payment  of  the  money  w 
tbe  ^ving  of  the  note  is  a  condition  precedrat; 
and  until  that  is  done,  or  waived,  the  title  does 
not  pass  from  the  vendor.  Seed  v.  Lord,  61 
Me.  580;  Stone  v.  Pernj.  60  Me.  50;  WAita^ 
V.  Eaton,  15  Gray,  225. 

If  tbe  delivery  and  payment  were  to  be  sis- 
ultaneous,  and  tbe  goods  were  delivered  ia  the 
expectation  that  the  price  would  be  immedi- 
ately paid,  a  refusal  to  make  such  payment 
would  be  sucb  a  failure  on  tbe  part  of  thepm^ 
chaser  to  perform  his  part  of  the  contract  ss 
would  entitie  tbe  seller  to  put  an  end  to  it  sad 
™,Uimhisgo^^^jfa@^Qgf^  de^^ 
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may  ber^arded  asconditioDal;(aQd,  upon  the 
pOTcbasers  refusal  to  par,  the  seller  may  at 
once  reclaim  the  coods.  The  sale  U  not  con- 
sammated,  and  we  title  does  not  vest  in  the 
parcbaser. 

No  citation  of  authorities  is  necessary  In 
sapfKHrt  of  the  principle,  equally  familiar  and 
Tell  founded,  that  the  vendor  may  waive  tbe 
conditioD  of  the  sale,  and  by  so  doing  pass  tbe 
title,  although  the  sEile  was  originally  a  coodl- 
tioDal  one.  He  may  waive  tbe  "payment  of 
Uk  price,  or  agree  to  poet  pone  it  to  a  future 
day,  and  inoceed  to  complete  the  delivery.  In 
that  case  it  woold  be  absolute,  and  the  title 
woald  vest  in  tbe  purchaser.  A  waiver  Is  the 
ToluDtary  relinquisbment  of  some  known 
right,  benefit,  or  advantage,  and  which,  ex- 
cept for  such  waiver,the  party  otherwise  would 
have  enjoyed.  And  therefore.  In  order  for  the 
title  to  vest  in  the  purchaser  when  the  sale  baa 
been  conditional,  it  must  in  some  way  appear 
(bat  the  goods  were  put  Into  bis  possession  with 
the  intention  ct  vesting  the  title  in  him,  or 
tbat  there  were  such  acts  and  conduct  on  the 
pBTt  of  the  seller  that  such  iotention  might  be 
fegftimately  inferred  therefrom.  Farlow  v. 
mi»,  15  Gray,  288;  PHid  v.  Sud,  08  N.  H. 
138. 

Even  In  the  case  of  a  conditional  sale  of 
goods  for  cash,  there  are  authorities  which  hold 
that  a  delivery  apinrenUy  unrestricted  is  a 
waiver  of  the  condition  tlut  payment  Is  to  be 
made  befure  the  title  passes,  although  the  seller 
haaan  undisclosed  intent  not  to  waive  tbe  con- 
ditioQ.  XTptonv.  Sturitridga  Cotton  MiUt,  111 
Mass.  446;  Hcukiru  v.  Warren,  116  Mass.  688; 
Wmt  V.  Piatt.  127  Mass.  878. 

But  the  doctrine  wliich  has  the  support  of 
our  own  court  upon  this  question,  and  which 
seems  to  be  tbe  correct  and  rational  one,  is  that 
even  in  a  conditional  sale  the  mere  fact  of  de- 
livery, without  a  performance  by  the  purchaser 
of  the  terms  and  conditions  of  sale.  ,and  with- 
out anything  being  said  about  the  condition, 
although  it  may  afford  presumptive  evidence 
of  an  absolute  delivery,  and  of  a  waiver  of  tbe 
condition,  yet  it  may  be  controlled  and  ex- 
plained; and  ft  is  not  necessarily  an  absolute 
delivery  or  a  waiver  of  the  condition;  but 
whether  so  or  not  is  a  question  of  fact  to  be 
ascertained  from  the  testimony.  8esd  v.  I/n'd, 
66  Me.  680;  Stoiu  v.  Perrtf,  60  Me.  51;  FarlotB 
V.  Etiit,  15  Qray,  229;  Hammett  v.  Linneman, 
48  N.  T.  899;  &mith  v.  Lynu,  5  N.  Y.  48. 
This,  doubtless,  would  be  good  evidence  of 
its  waiver.  Dreater  Affg.  Co.  v.  Wateraton,  8 
Met.  18;  Fumita  v.  Hone,  8  Wend.  247;  Carle- 
ton  V.  Sunvner,  4  Pick.  516;  Bmith  v.  Dennie,  6 
Pick.  262. 

Such  waiver  may  be  proved,  either  directly 
or  inferentially,  from  the  circumstances,  like 
any  other  fact.  It  may  be  proved  "by  express 
declaration;  or  by  acts  and  declarations  mani- 
festingan  intent  and  purpose  not  to  claim  tbe 
suppMed  advantage;  or  by  a  course  of  acts  and 
condacL  or  by  so  neglecting  and  failing  to  act, 
as  to  Induce  a  belief  tbat  it  was  bis  intention 
and  purpose  to  waive."  Farlow  v.  BUit,  trupra. 

Let  OS  apply  these  rules  to  the  present  case. 

The  evidence  of  these  contracts  of  sale  comes 
«ittrely  from  the  purchaser's  agent,  Ritchie. 
Xdther  claimant  has  testified.  Thej  w(»e  the 
parties  with  whom  the  contract  were  made, — 
1  Kc 
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tbe  parties  who  afterwards  delivered  the  lum- 
ber. We  are  therefore  without  tbe  light  which 
their  testimony  might  possibly  shed  upon  the 
facts  in  this  case.  Although,  taking  the  tes- 
timony before  us,  we  may  w  satisfied  that  the 
contracts  were  origf  nally  conditional,  neverthe- 
less the  evidence  sattenes  us  of  tbe  fact  tbat 
the  vendors,  by  tbeir  oi^  and  conduct  in  ref- 
erence to  the  property,  have  waived  any  such 
conditions  as  may  have  originally  attached  to 
their  contracts.  This  they  had  a  right  to  do; 
and  the  evidence  submitted  fully  warrants  such 
conclusion.  Nor  are  there  any  drcnmstances 
disclosed  by  the  evidence  whidi  would  modify 
the  presumption  of  waiver  by  the  unqualified 
and  unconditional  dellverv  whidi  was  made. 
There  had  been  dealings  of  large  amounts  and 
of  a  similar  character  between  the  parties  during 
the  previous  season.  No  custom  or  usage  u 
shown  that  would  delay  for  any  number  of 
days  a  cash  j[>aymrat  The  lumber  was  sold 
tone  delivered  atDoucefs  Landing.  At  tbe 
time  of  the  delivery,  which  was  some  days  after 
the  trade  wasmade,  each  claimant  was  present, 
and  knew  that  bis  lumber  was  twing  shipped 
out  of  tbe  country  on  tbe  cars  for  Portland, 
and  made  no  objections  of  {any  kind.  Neither 
claimant,  at  the  time  and  place  of  delivery, 
mentioned  any  conditions,  or  asked  for  cash  or 
note;  nor  was  anything  said  as  to  tbe  length  of 
time  tiie  lumber  should  remitin  at  the  place  of 
delivery.  The  delivery  in  each  case  was  made 
direcUy  to  tho  purchaser's  agent  who  made  the 
contract  of  purchase.  The  purchasers,  not  only 
at  the  time  of  making  the  contract,  but  also  at 
^e  time  of  delivery,  were  doing  a  Jarge  busi- 
ness, and  the  evidence  fails  to  show  that  they 
were  known  or  even  suspected  to  be  in  failing 
circumstances.  Not  more  than  three  days  were 
required  from  the  time  of  tbe  delivery  for  the 
certificate  or  bill  of  lading  to  be  forwarded  by 
the  agent  to  the  purchasers  (tbe  defendants^, 
and  the  cash  or  notes  to  be  returned.  In  this 
case  the  agent  forwarded  certificates  of  tbe 
amount  of  lumber  of  one  of  the  claimants  on 
the  17th  of  November,  and  of  the  other  on  the 
2eth  or  86th  of  the  same  month.  The  ftdlure 
of  the  defendants  occurred  (m  tbe  7th  of  Decem- 
ber, and  on  tbe  lOtb  an  assignment  of  their 
property  was  made  to  trustees  under  the  laws 
of  the  Province  of  Quebec.  Up  to  that  time 
neither  of  these  claimants  had  taken  anv  steps 
or  made  any  movement  in  reference  to  the  pay 
for  tbeir  lumber.  Nearly  a  month  had  elafwed 
between  the  deliv^  and  the  first  intimation 
that  tbe  title  to  the  lumber  had  not  vested  in 
the  defendants.  Other  purchases  bad  been 
made  by  the  defendants  from  one  of  these 
claimanlB  about  the  6tb  of  December,  or  Just 
prior  to  the  failure,  and  consigned  to  tbe  same 
parties, — tbe  trustees  in  this  suit.  But  that 
conugnment  was  stopped  in  Montreal  by  the 
vendor. 

With  these  facts  before  ns,  notwithstanding 

the  law  of  tbe  place  of  the  contract  introduced 
and  forming  a  part  of  the  report  in  this  case, 
we  are  IrreHistibly  drawn  to  tbe  conclusion 
reached  in  the  case  of  Smith  v.  Dennie,  6  Pick. 
262. — a  case  very  frequently  cited  by  tbe  courts, 
— and  the  language  of  that  opinion,  drawn  by 
Chief  JtutieeVarkeT,  might  be  appropriately 
applied  here.  "We are  apprehensive,"  he  says, 
■that  to  establish  the  ri«^,i(ft<fflpte>©gte 
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sucb  drcumstaDces  would  wideo  the  door  for 
fraudulent  coDlrlvances,  and  that  afterthoughts 
respecting  conditions  will  spring  up  to  inter- 
cept attscfaiDg  creditors,  when  the  sale  waa 
really  uoconditional,  or,  at  least,  when  the  ven- 
dor has  thought  hisoonditioQ  of  so  little  impor- 
tance as  to  be  willing  to  abandon  it  and  trust  to 
the  credit  of  the  purchaser." 

The  case  last  cited  was  where  a  chattel  was 
sold  upon  condition  that  the  vendee  should 
give  an  indorsed  note,  but  was  delivered  witfa- 
ont  any  express  reference  to  the  condition,  and 
remamed  in  the  possession  of  the  vendee  eight 
days,  when  it  was  attached  by  his  creditors,  the 
vendor  bavins  made  no  claim  during  that 
period,  either  lor  the  note  or  the  chattel,  and 
no  reason  was  assigned  for  omitting  such  a 
claim;  and  it  was  held  that  there  was  a  waiver 
of  the  condition,  so  far  as  to  warrant  the  at- 
tachment; and  a  verdict  having  been  rendered 
to  the  coatTsry.  waa  set  aside  aa  against  evi- 
dence. 

But  it  ia  contended,  on  the  part  of  the  claim- 
ants, that  the  law  of  the  country  where  the 
contract  is  made  is  the  law  of  the  contract,  no 
matter  where  performance  Is  demanded.  And 
the  learned  counsel,  upon  this  branch  of  the 
case,  strenuouslv  invokes  the  attention  of  the 
rourt  to  the  Civil  Code  of  Lower  Canada,  art. 
1098,  an  abstract  of  which,  with  certain  deci- 
sions of  the  court,  has  been  introduced  and 
forms  a  part  of  the  report. 

By  virtue  of  that  law  it  is  claimed  that  the 
unreiid  vendor  of  personal  property  has  the 
right,  upon  the  insolvency  of  the  vendee,  to  re- 
vendicttte  or  reclaim  it.  We  do  not  understand, 
however,  that  this  right  attaches,  according  to 
any  foreign  law  proved  in  this  case,  if  the  sale 
is  inade  upon  <a^t.  Nor  is  there  anything  by 
which  we  are  to  be  governed,  showing  that  the 
vendor  may  not  waive  bis  rights,  to  which  he 
might  otherwise  be  entitled,  even  under  a  con- 
dinonal  sale.  No  law  or  statute  to  the  contrary 
being  proved,  we  must  assume  that  his  rights 
in  wis  respect  would  be  the  same  as  those 
existing  by  virtue  of  the  laws  of  the  country 
where  the  remedy  is  sought.  Gtrpmter  v. 
Grand  Trunk  R.  Go.  72  Me.  800;  Uoyd  v. 
hert,  L.  R.  1  Q.  B.  129. 

It  is  unnecessary,  therefore,  to  protract  the 
consideration  of  any  foreign  law  or  statute  in 
reference  to  the  rights  of  tlie.se  parties. 

But  the  further  objection  is  urged,  by  the 
counsel  for  the  claimants  and  trustees,  that 
there  was  no  valid  attachment  of  the  partner- 
ship property  of  the  defendants  in  the  bands 
and  possession  of  the  trustees. 

The  writ  bears  date  on  the  17th  day  of  De- 
cember, 1886.  It  was  sued  out  against  James 
Maguire,  alone,  as  princii^l  defendant,  instead 
of  being  against  each  of  the  partners.  The  di- 
rection to  the  ofBcer  was  to  attach  the  goods 
and  estate  of  James  Maguire,  of  Quebec,  in  the 
Province  of  Quebec,  surviving  partner  of  the 
firm  of  D.  tfe  J.  Maguire.  and  doing  business 
under  said  name  of  D.  &  J.  Maguire,  etc. ;  and, 
while  the  writ  was  in  that  condition,  service 
was  made  upon  the  trustees.  On  the  first  day 
of  the  term  of  court  to  which  Uie  writ  was  re- 
turnable, leave  was  obtained  to  amend  the  same 
by  adding  the  name  of  Charles  Hsguire  as  a 
party  defendant,  thus  making  thedefendaots 
James  Maguire  and  Charles  Maguire,  copart- 
670 


ners  under  the  firm  name  of  D.  &  J.  Mafndre. 

The  service  upon  the  trustees  of  the  writ,  ■ 
it  was  at  first  made,  in  which  James  Magniie. 
but  no  partner  of  his,  was  then  a  |»iiicipu  de- 
fendant, did  not  create  a  valid  attachment  <A 
the  partnership  property.  As  soon,  however, 
aa  the  writ  was  amended  by  joining  Charls 
Maguire  as  a  defendant, — the  trustees  still  ont- 
tinuing  to  hold  the  property,  then  all  the  neces- 
sary parties  being  before  the  court,  no  rigbts  ^ 
third  parties  hanng  intervened, — the  previov 
attachment  became  valid  as  to  the  proper^  io 
the  hands  and  possession  of  the  trustees.  Sul- 
limn  V.  tangle^,  138  Mass.  387. 

The  conclusion  of  the  court,  tberefore.  » 
that  the  title  to  the  thirteen  carloads  of  hunba 
for  which  the  claimants  contend,  at  the  time 
this  suit  was  commenced,  waa  not  in  thedai^^ 
ants,  but  that  it  had  passed  to  and  beoKo.- 
vested  in  the  principal  defendants,  and  wa.- 
subject  to  trustee  process  by  the  pliuntiflb  in 
this  suit,  as  also  the  lumber  of  the  other  oisi- 
carioads.  about  which  no  contention  is  rausd. 
As  against  the  claimants,  the  plaintiffs  are  en- 
titled to  costs  from  such  time  as  they  ^^learcd 
as  claimants  of  the  property  in  dispute. 

From  the  terms  of  the  stipulation  submitthic 
this  case  to  the  law  court,  it  is  provided  thst 
if  the  trustees  are  chargeable  for  any  ai  tbe 
lumber  mentioned  in  their  disdosuree,  they  ire 
to  be  charged  in  accordance  with  the  terms  of 
a  written  agreement  entered  into  between  the 
parties,  dated  May  6,  1887.  The  ^reement  ii 
not  found  in  the  report,  nor  isit  before  ns.  Tbe 
amount,  therefore,  for  which  the  trustees  are 
to  be  chargeable  must  be  determined  I7  tbe 
court  below.  Tbey  are  entiUed  to  tbeir  dis- 
bursements and  services  as  a  lien  upon  the 
property  in  their  possession,  and  whidi  has 
been  put  in  bond  in  the  custom-house  by  then. 
They  should  be  entitled  to  retain  Uie  sum  of 
$346.95, — the  amoimt  advanced  by  one  of  the 
claimants,  and  which  tbey  are  to  repay  to*hijn. 
— it  being  advanced  toward  the  expenses  upon 
the  lumber  in  dispute,  and  which  tlie  trasMs 
agreed  should  be  refunded. 

Judgment  aeeordinglj/. 

Petera,  Ch.J.,Waiton,V^irtfin,  Tifllhsy. 
and  Haakellf  JJ.,  concumd. 


Henry  LADD 
e. 

John  PUTNAM. 

1.  In  a  anlt  anon  a  mortjfaM,  the  defisad- 
»nt  may  akow  any  ftanaon  tbepaitoC 
the  mortgagee  affeotlng  the  co—Met*- 
tion  for  the  mortgage  debt. 

3.  If  the  defense  ffo«>  to  the  entire  e«a> 
aideration  of  the  mortgage  notes,  it 
may  be  tried  upon  the  mmin  isana. 

3.  If  it  is  partial  only,  then  it  must  neoes- 
sarily  be  heard  by  tbe  court  npon  the 
motion  Ibr  eondinonnl  judgmeati 

(Kennebeo — Decided  December  Si,  tWJ 

ON  exceptions  by  defendant.  SuHainei. 
The  pinion  states  the  facts. 
Jfr.  Ii.  T.  Cwrlton^r  defendant. 
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The  plaintiff  fs  entitled  to  judgment  if  there 
is  anything  due  on  the  mortgage,  and  unless 
ihe  entire  conditions  of  the  mortgage  have  been 
performed. 

Jfamm  v.  Maatm,  67  Me.  546. 

The  partial  failure  in  the  consideration  of  a 
note  is  no  defense  when  the  damages  sought  to 
be  set  off  ap^nst  the  note  are  unbquidat^ 

Daff  T.  Jvt>,  8  Moore,  159;  Oreemeafv.  Cook, 
15  tJ.  8.  2  "Wheat.  18  (4  L.  ed.  172). 

The  partial  failure  of  the  title  to  the  land  is 
no  defense  to  an  action  on  the  notes  given  for 
the  purchase  money,  or  to  an  action  on  the 
mortgage  given  to  secure  the  same.  The  de- 
fendant must  resort  to  the  oovenaats  of  war- 
nntr  in  bSs  deed. 

Ilofd  T.  JemM,  1  Me.  8S3;  Wrinkle  r.  7)/ler, 
8  Martin,  N.  8.  (La.)  111. 

The  defendant  cannot  take  advantage  of  the 
alleged  fraud  at  this  stage  of  the  case.  He 
ahoold  have  offered  to  resdnd  wltbln  a  Teason- 
able  time. 

Lanunon  v.  Marvin,  8  Barb.  9;  MeAUuter 
y.  Beab,  4  Wend.  488;  8  Wend.  109;  Ourtia  v. 
Bannatr,  8  Eap.  8S;  Burton  v.  Stewart,  8  Wend. 

m 

When  failure  or  want  of  consideration  may 
be  set  up  in  bar  of  recovery  on  a  sealed  instru- 
ment,  the  purchaser  of  land  is  not  allowed  to 
allege  failure  m  whole  or  in  part  while  he  is  in 
the  undisturbed  possession  of  the  land. 

7  Martin  (La.),  838;  15  Martin  (La.),  Ill;  11 
ilartin  (La.),  285;  1  BaUey  (S.  C),  217. 

Foster,^.,  delivered  the  opinion  of  the 

court; 

Plaintiff  conveyed  a  farm  to  defendant,  the 
consideration  therefor  being  |2,000.  Four 
hnodred  dollars  were  paid  down.  The  de- 
faidant  gave  his  notes  for  the  balance,  secured 
by  niOTt^we  upon  the  same  premises. 

This  aencm  was  brought  to  foreclose  the 
mortgage,  and  was  referred  to  the  presiding 
justice  with  the  right  of  ez(»ption. 

At  the  bearing  the  defendant  offered  to  prove 
that  the  plaintiff,  when  showinji^  the  defendant 
the  premises,  pointed  out  to  him  as  the  north 
line  a  line  more  than  10  rods  north  of  the  true 
1iDe,makiQg  a  difference  of  some  15  acres,which 
tbe  defendant  would  have  got  if  the  line  bad 
been  where  the  plaintiff  pointed  It  out;  and 
that  during  the  negotiations  for  the  purchase 
the  plaintiff  took  the  defendant  into  his  bam 
and  showed  him  tbe  hay,  representing  that  all 
the  bay  then  in  the  bam  was  cut  from  the 
premises  the  previous  year,  whereas,  in  fact,  it 
bad  been  accumulating  there  for  years,  and 
only  ten  or  fifteen  tons  of  the  hay  tben  in  tbe 
bam  were  cut  from  the  premises,  as  represent- 
ed; and  that  tbe  defendant  was  damaged  by 
means  of  these  representations;  and  asked  to  be 
allowed  to  go  into  these  matters,  and  have  the 
damaces  suffered  by  him  allowed  in  reduction 
of  whatever  might  he  found  due  on  the  mort- 


court  excluded  tbe  evidence  offered, 
ordered  judgment  for  the  plaintiff,  and,  on 
motion,  conditional  judgment  as  of  mortgage. 

From  the  case,  as  presented,  it  may  properly 
be  inferred  that  tbe  defendant  did  not  under- 
Aam]  or  intend  bis  defense  to  strike  deep 
eaougb  to  defeat  the  plaintiff's  action.  Taking 
tbe  whole  case  as  presented  by  the  pleadings 
IHb. 


and  the  evidence  offered,  and  viewing  It  in  the 

light  of  the  alleged  fraud  and  the  clum  of  the 
defendant  tbat  the  damages  should  be  allowed 
on  whatever  might  be  found  due  on  tbe  mort- 
gage, it  is  evident  that  he  understood  that  there 
was  something  due  upon  the  mortgage,  and  tbat 
the  plaintiff  was  entiUed  to  judgment  The 
contract  had  never  been  lesdndeo;  nor  did  the 
defendant  claim  that  the  land  was  not  worth 
more  than  the  sum  paid  down  at  the  time  of 
tbe  purchase. 

The  evidence  was  not  offered  for  tbe  purpose 
of  defeating  tbe  action  by  showing  that,  even 
with  the  damage  allowed,  nothing  would  be 
due  under  tbe  mortgage,  and  was  not  admis- 
sible upon  tbat  branch  of  the  case;  yet,  la  ad- 
judging the  amount  due  under  the  motion  for 
the  conditional  judgment,  we  think  the  evi- 
dence should  have  been  received,  and  therein 
the  court  erred  in  excluding  it. 

The  statute  contemplates  that,  in  proceeding 
like  Uiis,  there  may  be  two  separate  and  dis- 
tinct judgments,— the  one  as  based  upon  the 
title  put  In  issue  by  tbe  pleadings,  and  the  other 
as  to  tiie  amount.  The  former  may  be  the  re- 
sult of  a  verdict,  or,  if  referred  to  the  court,  as 
in  the  present  case,  the  judgment  of  the  court 
in  the  place  of  the  jury;  tbe  latter,  under  our 
statutes  (Rev.  Stat.  chap.  90,  8, 9),  tbe  work 
of  the  court.  Tbese  provisions  involve  the  ne- 
cessity, when  raised  by  tbe  pleadings,  of  inquir- 
ing not  only  into  tbe  title,  but  also  the  existence 
and  amount  of  the  debt  claimed  to  be  due.  In  or- 
der to  a  proper  entry  of  the  conditional  judg- 
ment. It  may  appear  that  the  debt  has  been 
wholly  paid,  and  tbat  nothing  is  due,  in  which 
casenoconditionaljudgmentcanbeentered.  Or 
it  may  appear  that  something  is  due,  or  that  the 
conditions  have  not  been  fully  performed;  and 
in  that  case  the  plaintiff  is  entitied  to  judgment, 
and,  upon  motion  of  either  party,  to  the  con- 
ditional judgment  for  such  amount  as  the  court 
might  adjudge  to  be  due.  These  judgments  be- 
ing separate  and  distinct,  testimony  may  be  ad- 
musible  as  pertinent  to  the  one  which  might 
not  be  as  to  the  other. 

It  may  now  be  regarded  as  settled  law  that, 
in  an  action  of  this  kind,  to  forecloae  a  mort- 
gage, the  same  defenses  may  be  made,  except 
the  Statute  of  Limitations,  which  might  be 
made  in  an  action  upon  the  note  or  other  evi- 
dence of  debt  secured  by  tbe  mortgage,  Vin- 
ton  V.  King,  4  Alien,  562;  Davis  v.  Bean,  114 
Mass.  861;  NorUiy  v.  Northy,  4S  N.  H.  141;  3 
Jones,  Mort.  %  1296. 

In  Wearee  v.  Peirce,  24  Pick.  141,  which  was 
a  writ  of  entry  upon  a  mort^ige,  the  dcdTense 
set  up  was  want  of  considerauon  for  the  notes 
secured  by  the  mortgage,  and  the  Issue  was 
tried  by  the  jury,  and  the  defense  prevailed. 
In  tbat  case  uie  court  held  that,  inasmuch  ss 
the  jury  found  that  the  notes  were  given  with- 
out consideration,  tbere  was  nothing  due  on 
the  mortgage  upon  which  to  found  a  conditional 
judgment,  and  tbat  this  amounted  to  a  com- 
plete defense,  thereby  defeating  the  action. 

In  Predand  v.  Frednnd,  im  Mass.  475,  the 
defense  of  a  partial  failure  only  was  jum  ap- 
propriate upon  a  bearing  on  a  motion  for  con- 
ditional judgment. 

Bo  in  atinot  v.  Sawyer,  8  Allen,  78,  it  was 
held  that  an  action  of  this  kind  opened  any 
IMTopor  matter  of  defense,  in  whola^  in 
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to  the  Talidity  of  the  note  secured  by  the  mort- 
gage. 

"Wa  flee  no  more  reason,"  says  the  court  in 
Davis  Y.Sean,  IH  Mass.  861,  "why  any  de- 
fease which  relates  to  the  validity  of  the  debt, 
or  to  the  consideration  of  the  notes  secured  hy 
mortgage,  should  not  be  admitted  to  defeat  or 
limit  the  right  of  the  mortgagee  to  enforce  bis 
claim  against  Uie  land  of  the  mortgagor,  aa  well 
as  when  be  seeks  to  enforce  it  against  the  mort- 
gagor personally.  If  the  defense  goes  to  the 
whole  debt,  it  ma^  be  tried  upon  the  main  is- 
sue. If  it  is  partial  only,  then  it  must  neoes- 
sarity  be  beard  with  the  motion  for  conditional 
judgment." 

In  the  case  at  bar  the  action  la  upon  a  mort- 
gage made  to  secure  notes  given  for  the  pur- 
chase of  the  very  land  covered  by  the  mortgage. 
The  sale  of  .the  land,  and  mortgage  back,  were 
one  transaction;  so  that,  if  the  suit  had  been 
brought  upon  the  notes,  the  evidence  offered 
would  have  been  admissible  in  mitigation  of 
damages.  Had  action  been  brought  by  the 
plaintiff  upon  the  notes,  instead  of  this  suit  up- 
on the  mortgage,  the  defendant  might  defend 
against  the  notes  to  the  extent  of  the  damages 
sustainedbytheplaintifl'sfraud.  Bandv.Wi^ 
ber.  64  Me.  198;  Herbert  v.  Ford,  .20  Me.  546; 
iVri^  V.  Baleh,  23  Pick.  283;  D(yrr  v.  MOier,  1 
Cusb.  275. 

It  was  upon  this  principle  that  in  Hammatt 
V.  £hneraon,  27  Me.  308,  the  court  held  that  a 
partial  failure  of  consideration  for  a  note  given 
in  payment  for  land  sold,  not  arising  out  of  a 
failure  of  title,  but  out  of  frauilulent  representa- 
tions respecting  the  quantity^  of  timber  trees 
then  upon  it,  might  be  given  in  evidence  in  de- 
fense in  a  suit  upon  such  note,  while  it  remained 
in  the  hands  of  a  seller  or  of  one  having  no 
superior  rights. 

Although  the  case  Is  somewhat  Impofectly 
made  up,  and  does  not  ahow  In  express  terms 
the  amount  for  which  theorder  for  conditional 
judgment  was  made,  yet  ft  may  fairly  be  under- 
Bto<xi  to  embrace  the  amount  of  the  mortgage 
debt  unaffected  b}^  anything  offered  in  defense. 
The  testimony  which  was  onered  seems  to  have 
been  understood  by  counsel  as  excluded  for  all 
purposes,  although  admissible  imder  the  motion 
for  conditional  judgment.  Lest  an  injuatice  be 
done  to  the  party  offering  it,  Qie  court  la  of 
opinion  that  the  entry  should  be — 

ExetpUor*)  tuttained. 

Peters.  Gh.  J.,  Walton,  Dwafinrtli,  "Vlr- 
Cla,  and  Emeiy*  JJ.,  concuned. 


Hattie  J.  SMITH 
e. 

Joshua  B.  ALLEN. 

1.  A  fltaiut*  which  reqalrca  a  plaintiff 
who  becomes  noiiBiilt  to  pa^  the  costs 

of  the  first  action  before  he  sfaoald  be 
allowed  to  proceed  in  a  sobaeonent 
action  for  the  same  cause  should  be 
liberally  construed  in  behalf  of  de- 
fendants. 

2.  Under  that  statute  (Rev.  Stat.  chap.  82, 
g  124),  in  order  to  entitle  defendant  to  a 
star  of  proceeding  in  the  second  suit 
until  the  oostB  In  the  first  are  paid,  it  is 


oBooch  that  the  plaintiff  has  so  broofEbt 
his  second  suit  that  the  can—  of  artlsi 
relied  upon  in  the  first  suit  aaa^be  re- 
lied upon  in  the  second. 

(Knox  Decided  December  0, 1887.1 

ON  plaintiff's  exceptions.  Overruied. 
This  is  a  writ  of  entry  for  Uie  lecoveiy  of 
certain  real  estate  situate  in  Cushing,  eniacd 
at  the  March  Term,  1886.  The  defendant  at 
the  next  September  Term  moved  that  the  ac- 
tion be  dismissed  unless  the  costs  be  paid  of  an- 
other  suit  which  be  alleged  to  be  for  the  sune 
cause  of  action,  previoudy  l^ought,  and  entered 
in  this  court.  The  two  write  are  of  idenlial 
form  except  as  to  date  and  term  of  court 

The  previous  suit  was  a  writ  of  entry  by  the 
same  plaintiff  against  the  same  defendaot  to 
recover  the  same  premises,  entered  at  the  Maicii 
Term,  1885,  and  continued  to  the  December 
Term,  1886,  at  which  term  the  plaintiff  becsaic 
nonsuit. 

At  tbe  hearing  upon  defendant's  mottom,  the 
plaintiff  alleged,  and  the  defuidane  admiaed. 
that  at  the  bringing  of  the  first  suit,  and  dur- 
ing its  pendency,  the  plaintiff's  sole  daim  to 
recover  was  by  reason  of  the  all^^  insanity 
of  defendant's  alleged  grantor,  w^iee  sc^  beir 
the  plaintiff  was.  After  the  first  suit  was  dts- 
mis^,  and  bt^ore  the  commeucement  of  tliis 
action,theplaintiff  became  theowoer  of  acortiin 
mortgage  given  by  the  grantor  to  one  Sam  ad 
B.  Flint,  covering  the  demanded  premises,  and 
brought  her  present  suit  to  recover  posscBioo 
of  the  premises;  and  the  plaintidf  offered  to  be 
confined,  in  her  proof,  to  the  mortgage,  asd 
not  the  insanity  proposition. 

The  presiding  juage  ruled  that  Uie  two  euits 
were  for  the  same  cause  of  action;  and  fixed  s 
tiine  when  the  previous  costs  must  be  paid;  to 
all  of  which  rulings  the  plaintiff  duly  excnled. 
And  the  costs  not  being  paid  at  the  time  fixed 
by  the  court,  the  presiding  judge  ordered  the 
second  suit  to  be  dismissed;  to  which onkrand 
ruling  the  plaintiff  duly  excepted. 

Mr.  A.  P.  Gonld.  for  plalntiff: 

The  present  suit  is  not  for  the  same  idential 
cause,  and  Rev.  StaL  chap.  82.  g  124,  does 

form  of  writ  in  this  case  is  not  the  teat 
in  determining  whether  the  cause  of  action  in 
both  suits  was  the  same.  Tbe  true  test  is  ibe 
character  of  the  judgments  sought  to  herecor- 
ered.  This  form  of  writ  is  expressly  atitbor- 
ized  by  our  statutes  in  two  different  caoaeaof 
action,  where  the  purpose  of  tbe  suits  and  the 
teeults  sought  are  very  different 

Rev.  Stat  chap.  104,  §  1,  proTideathat'lBT 
estate  of  freehold  in  fee  dmple,  fee  tail,  for  life, 
or  any  terra  of  years,  may  be  recovered  by  mft 
of  entlT. 

Section  2  i^rovidea  that  the  defendant  dull 
declare  on  his  own  seisin.  The  purpose  sad 
effect  of  such  action  is  to  test  the  plaiatiffi 
title  to  tbe  prBmiaea.  He  detdarea  fv  as  na- 
conditional  fee. 

Rev.  Btat  chap.  00,  §  8,  providea  that  "tbe 
mortgagee,  in  an  action  for  poMoorioa,  mij 
decli^  on  his  own  seisin,  in  a  writ  of  entry, 
without  naming  the  morteage  or  aadgDmeat: 
and  if  it  appears,  on  default,  demurrer,  veidici. 
orotherwiae,  that  the-plaintiff lis  entidad  to 
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posMssion,  and  that  the  condition  bad  been 
broken  when  the  action  waa  commenced,  the 
court  shall  award  the  conditioDal  ^dgment." 

By  §  9tUie  conditional  judgment  shall  be 
that,  "if  the  mortgagor  *  *  'pays  the  sum 
Uiat  the  court  adjudges  to  be  due  and  payable, 
with  interest,  within  two  months  from  the  time 
of  judgment,  *  *  *  do  writ  of  possession  shall 
issue,  and  the  mor^ge  shall  be  void." 

In  Howard  v.  Ktmbalt,  05  He.  806,  motion 
ms  made,  as  is  in  this  case,  to  stay  proceed- 
ings until  judgment  for  costs  In  a  former  suit 
was  paid. 

To  determine  whether  the  motion  should  be 
granted,  the  court  made  the  question  to  depend 
on  whether  the  former  action  would  be  a  bar 
to  the  second,  and  says,  on  page  880:  "  To  as- 
certain whether  a  former  judgment  is  a  bar  to 
present  litigation,  the  true  criterion^is  found  in 
the  answer  to  the  questioa,  Was  the  same  vital 
point  put  directly  in  Issue,  and  determined f — 
and  on  page  881  it  holds  that  the  motion  was 
rijthtfull^  overruled,  because  the.fint  suit  was 
Dot  identical  with  the  second. 

Mr.  C.E.  iattlefleld.for  defendant: 

Id  Warrm  v.  Hom&ttead,  83  He.  87,  an  as- 
rinee  sought  to  maintain  a  suit  on  a  claim 
when  his  assignor  had  previonsly  brought  a  suit 
and  bad  become  nonsuit;  and  the  court  held 
that  be  could  not  do  so  without  first  paying 
costs  of  the  former  suit,  saying:  "On  any  other 
construction,  after  nonsuits  on  negotiable  notes 
or  in  land  actions,  new  purchasers  might  come 
io  with  new  suits  in  their  own  names,  and  the 
statQte  be  wh<^y  evaded." 

Again,  in  Mone  v.Maj^errjf,  4S  Me.  169,  the 
court  seems  to  appreciate  the  purpose  of  this 
statute,  when  It  says:  "The  object  of  the  stat- 
Dle  is  to  prevent  a  party  from  being  harassed 
by  Boccessive  suits,  by  an  irresponsible  plain- 
tiiS,  or  by  one  who  will  not,  if  he  is  able,  par 
tile  costs  awarded  against  him.  This  object, 
they  say,  "would  be  in  a  great  measure  de- 
feated if  the  plaintifF  could  avoid  the  effect  of 
nonpayment  by  bringing  a  second  or  third  or 
fourth  suit,  and  in  each  adding  some  new 
item  of  claim,  which  might  be  a  just  or  unjust 
claim.  When  the  second  suit  contains  the 
'same  cause  of  action'  as  tbe  first,  it  cannot  be 
prosecuted  until  the  costs  of  the  first  suit  are 
paid,  although  (the  second  may  contain  addi- 
tional daim. 

Peters.  Ch.  J.,  delivered  the  opinion  of  tbe 
court: 

Rev.  Blat.  chap.  82,  |  134,  provides  that, 
'|when  costs  have  been  ulowed  against  a  plain- 
tifF OD  nonsuit  or  discontinuance,  and  a  second 
suit  has  been  brought  for  the  same  cause  be- 
fore the  costs  of  the  former  suit  are  paid,  fur- 
ther proceedinn  dull  be  stayed  •  until  such 
costs  are  paid. ''^  We  think  tlds  statute  should 
be  Interpreted  libwdly  in  behalf  of  defend- 
sBt.  ft  imposes  no  unreasonable  burden  on  a 
pUmtiff,  to  require  him  to  pay  coats  which  he 
has  put  upon  a  defendant  without  cause,  be- 
fore he  can  proceed  again. 

Tbe  qaeation  here  is  whether  the  defendant 
bas  been  twice  sued  for  the  same  cause.  If  we 
u*  governed  by  the  record,  he  certainly  has 
been.  The  declarations  are  precisely  alike.  It 
mstters  not  that  the  plaintiff  may  have  in  the 
*ecDDd  suit  more  or  better  evidence  of  ber  claim 
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tban  she  bad  in  the  first,  or  that  she  could  not 
maintain  her  first  suit,  but  can  maintain  tbe 
second.  The  statutory  requirement  is  Dot 
founded  on  the  theory  that  the  i^ntifl  has  aff 
good  grounds  for  sustaining  one  suit  as  Ihe 
other.  The  presumptltm  is  that  she  discontltt' 
ues  her  suit  for  tbe  reason  that  she  may  Im- 
prove her  chances  of  success  ,  by  a  later  pro- 
ceeding. But  tbe  defendant  should  not  be 
perplexed  by  Uie  plaintiff's  ezperimentB  with- 
out some  amends  for  the  annoyance  which 
thereby  inflicted  on  him. 

The  result  must  be  the  same,  in  the  pment- 
case,  if  we  look  beyond  the  literal  record  and 
consider  the  admissions  and  evidence  accom' 
panying  tbe  papers. 

It  appears  tbat,  during  tbe  pendency  of  tbe 
first  suit,  tbe  plaiDflff's  sole  claim  to  recover 
tbe  land  was  by  reason  of  the  alleged  insanity 
of  tbe  defendant's  grantor,  tbe  i^ntiff  being' 
the  sole  heir  of  such  grantor,  and  that,  since 
the  first  suit  was  discontinued  and  before  the 
second  was  commenced,  ^e  purchased  a  mort- 
gage subsisting  on  tbe  premises,  under  which 
she  DOW  claims  to  recover,  the  mortgage  being 
a  better  title  than  tbe  deed  under  which  thedc' 
fendant  claims.  But  there  is  no  notice  in  tbe 
writ  or  declanUion  that  the  plaintiff's  claim 
will  be  limited  to  the  mortgage  right,  or  be 
based  upon  it  in  any  way.  The  plaintiff  mere-^ 
ly  offers,  at  tbe  bearing  of  defendant's  motion 
to  dismiss  the  second  suit,  that  she  would  be 
"confined  in  her  proof  to  the  morigage,  and 
not  tbe  insanity  proposition." 

The  offer  came  too  late.  The  defendant 
should  not  be  required  to  wait  until  a  trial  be 
bad,  to  ascertain  what  proof  or  cause  of  actioD 
tbe  plaintiff  will  rely  on.  It  is  enough  that  tbe 
plaintiff  has  80  brought  ber  suit  that  the  cause 
of  action  first  relied  on  may  be  relied  on  again, 
— that  tbe  declaration  just  as  much  embraces- 
it  in  the  second  as  in  the  first  suit.  The  plain' 
tiff  does  not  necessarily  abandon  one  ground 
for  recovery  because  she  has  another.  Her 
claim  is  for  "possession  of  tbe  premises  In  dlS' 
pnte,  and  she  Is  not  precluded  from  relying 
upon  any  legal  evidence  which  will  show  that 
she  is  entitled  to  possession.  The  statutory  re- 
quirement which  we  are  discussing  applies- 
although  a  new  and  additional  cause  of  action 
is  embraced  in  tbe  second  writ.  Moruv.  May- 
berry,  48  He.  101. 

In  the  present  Instance,  the  teat  Is  to  be 
found  in  the  writ  and  declaration,  and  not  in 
the  evidence  to  be  offered  to  austain  the  action. 
Exception*  oMrruled. 

Walton,  Virgin,  Llbb^,  Foatw,  and 
Haekell,  JJ.,  concurred. 


Fannie  E.  BOQEBS 
e. 

,    Olive  M.  PBHCT. 

When'  it  is  claimed  that  a  deed  was  ob- 
taioed  by  ftaud  founded  upon  misrep- 
resentations, and  that  is  the  questioa 
preaented  by  th«  cue.  mxtA  from  the 
testimony  there  is  no  ground  for  infer' 
ence  that  notrne  representations 
were  in  fact  made,  there  la  nothing  for 
the  Jwy  to  pa»  upo^^,,,^^,  GoO^ 
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ON  exceptions  by  plaintiff.  Owrrakd. 
Writ  of  entry  to  recover  an  undivided  half 
•of  certain  lands  ntuate  in  Phipsburg,  of  which 
plaintifiTB  mother,  Frances  A.  Percy,  died  seised 
January  23,  1867,  leaving  plaintiff  and  a 
youDfter  sister  her  sole  heirs. 

Defendant,  who  is  the  widow  of  plaintiff's 
father,  having  married  him  subsequent  to  the 
4leath  of  plaintiff's  mother,  claims  title  under  a 
.deed  from  her  late  hustMtnd,  who  took  a  con- 
veyance from  plaintiff,  both  of  which  deeds 
plaintiff  contended  were  invalid. 

The  finding  of  the  court  from  the  testimony 
reported  is  stated  in  the  opinion. 

The  presidiue  justice  instructed  the  jury 
that  the  deed  irom  the  plaintiff  to  her  f  athw 
was  valid,  and  to  this  instruction  exceptions 
-were  taken. 

Mr.  Franklin  P.  Sprag^e,  for  plahitiff: 
Whether  or  not  said  deed  was  vaUd  was  an 
issue  for  the  jury,  and  the  justioeored  in  wlth- 
ijrawing  it  from  them. 

Noyea  v.  Shepherd,  80  Me.  178;  FYeeTttan  v. 
Sankint,  21  Me.  446;  Baylie*  v.  Danit,  1  Pick. 
je06;  LiiiKott  T.  2Va$k,  SS  Me.  ISO,  and  cases 
died;  Whipple  v.  Wir^.  9li  Me.  Bev.  Stat. 
4diap.  82,  §  83. 

"  It  should  appear  to  be  morally  certain  that 
erroneous  instructions  have  not  been  injurious, 
before  the  party  aggrieved  can  be  deprived  of 
A  new  trial. ' 

Thacher  v.  Jones,  31  Me.  684 ;  Croueher  v. 
Oakman,  1  Allen,  404 ;  Pond  v.  WiUiamt,  1 
'Gray.  mxPrieti  v.  WluOer,  101  Mass.  479; 
Clough  V.  WhUamb,  106  Mass.  482. 

Fraud  may  be  committed  by  the  artful  con- 
cealment of  facts  exclusively  within  the  know- 
ledge of  the  one  party  and  known  by  him  to  be 
material,  where  the  other  party  had  not  equal 
means  of  information. 

PpvttMu  V.  Bam,  16  Me.  80;  3  ^nt,  Oom. 
400,  note  e  1;  Baker  v.  Corey,  19  Pick.  496; 
Biee  v.  Jheight  ISfg.  Co.  %  Cush.  80. 

"  Where  a  mlniepreseotation  of  a  material 
-fact  not  within  the  observation  of  the  opposite 
party  is  made,  the  person  maldng  the  misrep- 
resentation knowing  at  the  time  that  his  state- 
ments are  untrue, — under  such  drcumstancos 
ftn  action  may  be  maintained  at  law  for  the  pur- 
pose of  recovering  compensation  in  damages 
for  the  injury  the  party  has  sustained." 

Brtmn  V.  Cai^,  11  Cush.  850;  LobdtU  v. 
Baker,  3  Met.  472;  Harding  v.  BandaU,  IS 
Me.  883;  Kerr,  Fr.  48,  418,  414. 

"  When  a  conveyance  of  land  was  obtained 
by  fraud  and  imposition,  and  the  same  was  ac- 
knowledgo]  and  recorded,  it  did  not  operate 
such  a  disseisin  as  disabled  the  grantor  after- 
wards to  demise  the  estate  to  be  conveyed." 

Smithvfiek  v.  Jordan,  16  Mass.  112;  Ohaee  v. 
Walker,  26  Me.  555;  EUsu!orth  v.  Starbird,  83 
Me.  176;  Larrabee  v.  Larrahee,  84  Me.  477. 
Mr.  William  E.  Ho|fan,  for  defendant 

P*r  Cnrlamt 

So  far  as  appears,  tiie  only  oMectlon  to  j^in- 
tiff's  deed  to  her  ftitber  is  tiutt  ft  was  obtdned 
\n  fraud  founded  upon  misrepresentations. 
jTom  10  much  of  the  testimony  as  is  reported, 
there  is  no  ground  for  an  inietenoe  that  any 
untrue  representatkms  were  made.  Therefore, 

1(74 


in  that  respect  there  was  nothing  for  the  juj 
to  ^tse  upon,  and  the  instruction  ma  oomct 
ExcepUone  omrvled. 


Henry  A.  DEXTER 
e. 

CASTOS  TOLLBBIDOE  CO. 

l.The  Btatate  proTidin^  the  w«L^ 
which  a  loaded  team  may  be  permined 
to  haul  aeroBB  a  bridge,  "  ezelosive  of 
the  team  and  carriage,"  does  not  ei- 
dnde  the  weiftbt  of  the  driver;  that  ii 
included  with  the  weight  of  the  load. 

3.  When  the  load,  inclnding  driver,  ex- 
ceeds the  weifl^t  thus  permitted*  and 
thereby  the  bridge  is  broken  down  and 
injuries  sustained,  the  owners  of  the 
bridge  are  not  liable  therefor. 

(Keanebeo — Deddsd  December  S7, 18R.) 

ON  exceptions  and  motion  to  set  aside  the 
verdict  by  the  defendant,  atutatned. 
The  oirinion  states  the  facta. 
Mr.  John  P.  Swae^*  for  defendant; 
Since  the  revision  of  the  statutes  in  1888,  tbe 
liability  of  toUbiidge  companies  in  this  Stale  ii 
only  that  of  the  common  law, — that  the  propri- 
etors of  turnpikes  and  toUbridces  are  oaly 
bound  to  use  ordinary  care  and  dulcescein  the 
construction  of  their  roads  and  nridges  sad 
keeping  them  in  proper  order. 

Shearm.  ft  ReA.  Neg.  M  261,  SOB;  OraM  v. 
Kittery  Point  Bridge  Q>.  68  Me.  SOO. 

The  burden  of  proof  is  on  the  plaintiff  to 
show  that  he  was  acting  with  due  care  at  the 
time  of  bis  injury,  and  that  the  ioiury  wsi 
caused  solely  by  fault  vr  culpatde  neKllgence  of 
the  defendants. 

Bigelou)  v.  Seed,  61  Me.  82B,  68  Me.  000; 
Murphy  V.  Beane,  101  Han.  466;  Biudtky  v. 
Cape  Cod  B.  Go.  120  Mass.  362. 

If  the  bridge  was  unsafe,  defendant  is  not  li- 
able; for  if,  with  knowledge  on  his  part  of  Uu 
unsafe  condition  of  the  bridge,  plaintiff  chose 
to  take  the  risk,  it  was  such  a  want  of  ordinaiy 
care,  or  such  contributory  nefEligence,  as  wooM 
defeat  bis  right  to  recover  wainst  defendant 
Hvbhard  v.  Concord,  85  K  H.  63. 
It  being  admitted  that  this  bridge  wss  more 
than  fif^  feet  from  mie        or  sbataeot  to 
another,  the  burden  of  proof  is  upon  jAuaxU 
to  show  that  his  load,  exclusive  of  team  sad 
carriatre,  did  not  exceed  4,600  pounds,  befon 
he  is  entitled  to  recover  in  this  suit. 
Rev.  Stat.  chap.  60,  g  8.  ^ 
The  plaintiff  must  prove  affirmativdr  that  be 
was  rightfully  and  lawfully  on  the  bridge. 
Shearm.  ft  Redf.  Nee.  f  89. 
Where  the  statute  prescribes  a  wagon-load 
shall  not  exceed  a  certain  weight,  if  the  bad 
exceeds  that  weight,  however  insufficient  the 
highway  may  be,  or  whatever  may  be  the  de- 
gree df  care  and  prudence  exercised,  and  bow- 
ever  directly  the  Injaty  may  remit  from  lbs 
f nsuffldoicy  of  the  nwd,  no  action  whtisfcr 
can  be  sustained  against  the  town  wboae  duty 
it  is  to  maintain  the  road. 
Id.  §  418;  Bowe  v.  Cadklon,  96  Yt  Id 
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'team"  meaos  the  animal  or  animalfl  tbat  draw 
^load,  aod  tbat  "carriage"  means  the  vehicle 
apoo  which  the  load  is  drawn,  whether  wheels 
ir  ruDDen,  or  on  "  hcmeback." 
46  N.  H.  521. 

Mr.  L.  T.  Carlton,  for  plaintiff: 

The  rerdict  will  not  be  set  aside. 

mU.  133;  28  Me.  477;  40  Me.  28;  36  He.  252. 

Id  43  Me.  484,  the  court  says,  without  citing 
ay  aatborities:  "We  think  the  jury  must 
hare  misapprehended  the  evidence  or  disre- 
nided  their  duty."  In  another  case,  50  Me. 
m,  for  iojniies  on  a  road,  $5,S25  was  awarded. 
vberenoUmtw  were  broken.  The  court,with- 
antdting  authorities,  eajrs:  "  We  are  forced  to 
the  coDTictlon  that  the  weight  of  evidence  is 
cleiurly  against  Ibe  plaintiff,  and  for  this  cause 
loew  trial  should  be  granted." 

Aeain,  in  62  Me.  30,  Judge  Walton,  in  draw- 
lag  the  opinion,  said:  "When  a  verdict  is  so 
ckarly  wrong  as  to  satisfy  the  court  that  the 
}ui7  most  have  acted  corruptly  or  mistalcenly, 
a  vol  be  set  aside.  But  the  court  will  not  infer 
corruption  or  mistake  simply  because  the  ver- 
dict is  contrary  to  what  the  court  deems  a  mere 
preponderance  of  evidence." 

XsaiR,  in  62  Me.  93,  Judge  Walton,  in  draw- 
ine  the  opinion,  said :  "A  verdict  which  has  no 
nner  support  than  the  testimony  of  a  deeply 
iDteFcsted  party  to  the  suit,  in  opposition  to  the 
podtiTO  testimony  of  five  intelligent,  unim- 
peacbed,  and  disinterested  witnesses,  must  be 
T^arded  as  clearly,  manifestly,  against  the 
wtight  of  evidence. 

Again,  in  69  Me.  208,  the  court  says:  "It  is 
nident  that  the  verdict  is  so  manifestly  against 
Ibe  weight  of  evidence  *  *  *  that  it  ought  to 
be  set  aside." 

See40He.437;  47Me.»;  62  Me.  128,478;  69 
Me.  418;  58 Me.  454;  86  Me.  253;  87  Me.  231;  40 
Me.  217;  68 He.  171;  49 Me.  862;  65Me.  285;  69 
Me.  159. 

In  75  Me.  477,  the  court  says:  "  One  jury 
might  arrive  at  one  result,  and  an  other  jury  at 
anotber  vesult,  and  yet  both  act  honeatly.  The 
nniit  has  no  right  to  set  adde  the  veralct  and 
pat  the  parties  to  the  trouble  and  expense  of 
Mother  trial." 

See,  further,  78  Me.  569;  76  Me.  283;  State  v. 
Madittm,  59  Me.  538. 

It  must  be  conceded  that  the  Legislature 
contemplated  that  a  driver  should  accompany 
tbe  team.  The  language  of  the  statute  in 
SO,  8,  is,  "  or  drives  or  transports  over 
it  any  loaded  cart  *  *  *  the  weight  whereof 
eiceeds4,500  pounds  exclusive  of  Uie  team  and 
carriage,  and  thereby  breaks  it  down,"  etc. 
And  It  would  make  no  difference  whether  the 
driver  was.on  the  load  or  walking  on  the 
bridle;  indeed,  in  the  latter  case,  the  danger 
voobl  be  Incrrased. 

Foster,  J.,  delivered  the  o[>inion  of  Uie 
court: 

The  plaintiff  fliTongbt  suit  against  tbe  defend- 
ant corporation  to  recover  damages  for  injuries 
to  hia  person  and  property,  sustained  by  the 
resson  of  tbe  breaking  down  of  the  centre  span 
of  tbe  defendant's  tolfliridge,  located  across  the 
AndnMcog)^  River,  in  the  town  of  Canton. 

At  the  flme  of  tiiis  accident  the  plainUff  was 
driving  across  the  bridge  with  a  Imd  of  cord- 
^ood,  upon  which  he  was  seated,  drawn  by 
•  Me.  k.    r.,  t,  t. 


two  horses.  Tbe  bridge  gave  way,  precipitat 
ing  the  plaintiff,  togeuer  with  the  load  and 
horses,  upon  tne  ice  below,  and  inflicting  severe 
injuries  to  the  person  and  property  of  the 
plaintiff.  He  has  brought  this  suit  to  recover 
the  damages  sustained,  basing  his  action  apon 
the  alleged  negligence  of  the  corporation  in  tbe 
construction  and  repair  of  tbe  bridge. 
,  The  case  was  tried  in  tbe  Superior  Court  for 
Kennebec  County,  and  tbe  jury  rendered  a  ver- 
dict for  tbe  plamtiff  for  $2, 745.83  damages, 
and  the  defendant  brings  the  case  to  this  court 
on  motlcm  and  exceptions. 

1.  One  of  the  grounds  of  defense  innsted 
upon  at  the  trial,  and  now  urged  upon  the  at- 
tention of  the  court  under  the  motion,  is  in 
reference  to  the  weight  of  the  load  which  was 
being  transported  over  the  bridge  at  the  time 
it  broke  down. 

By  Rev.  Sut.  cha^.  50,  g  8,  it  is  provided.  In 
reference  to  tollbridges  more  than  fifty  feet  in 
length  from  one  abutment,  t^er,  or  trestle  part 
to  anotber,  that  if  any  person,  without  the  con- 
sent of  the  toU-^therer  or  agent  of  the  corpo- 
ration owning  It,  "  drives  or  transports  over  it 
any  loaded  cari,  wagon,  or  other  carriage,  the 
weight  whereof  exceeds  4,500  pounds,  exclu- 
sive of  the  team  and  carriage,  and  thereby 
breaks  it  down  or  injures  it,  neitiier  he  nor  the 
owner  of  any  property  under  bis  charge  shall 
recover  any  damages  against  such  corporation 
for  his  loss  or  injury." 

The  bridge  in  c|uestion  is  one  to  which  tbe 
foregoieg  provisions  apply,  and  no  claim  is 
made  that  any  consent  was  asked  or  obtained 
to  transport  over  it  any  load  exceeding  in 
weight  that  specified  by  statute. 

It  therefore  became  material  in  the  trial  of 
the  case  to  determine  whether  the  plaintiff,  at 
the  time  the  injuries  were  received,  was  violat- 
ing the  provisions  of  statute  in  relation  to  the 
weight  of  tbe  load  which  was  being  trans- 
ported across  the  bridge.  The  statute  having 
prescribed  the  weight  which  might  lawfully  be 
transported  acrosslt,  if  the  plaintiff's  load  ex- 
ceeded that,  he  is  prohibited  from  recovering, 
however  severe  the  Injuries  which  be  may 
have  received,  or  however  great  the  damages 
he  may  have  sustained. 

The  testimony  from  both  sides  shows  that 
the  plaintiff's  load  was  composed  of  poplar, 
hemlock,  white  birch,  beech,  and  white  maple. 
For  tbe  plaintiff  it  is  claimed  that  the  load  con- 
tained one  and  seven  eighths  cords,  and  that  its 
weight  could  not  have  exceeded  4,880  pounds. 
On  the  other  hand,  tbe  defense  maintains 
that  there  were  more  than  two  cords  upon  the 
sled,  and  that  its  weigbtgreatly  exceeded  4,600 
pounds. 

We  are  aware  of  the  well-established  rule 
that  It  is  tbe  province  of  tbe  jury  to  weigh  con- 
flicting testimony,  and  that  tbe  court  will  be 
slow  m  disturbing  a  verdict  unless  there  is  suf- 
ficient to  mate  it  appear  that  the  verdict  was 
the  result  of  improper  bias  or  prejudice,  or 
clearly  against  tbe  weight  of  evidence.  Pol- 
lard v.  Grand  Trunk  R.  Cfo.6ilAe.iid.  When- 
ever it  clearly  appears  that  a  verdict  baa  thus 
been  improperly  rendered,  it  is  tbe  duty  of  tbe 
court,  in  tbe  fnrtherance  of  justice,  to  set  such 
verdict  aside  and  grant  a  new  trial. 
It  becomes  tunecesaary  in  tbls  opinion  to  en- 
^ter  upon  a  detail  of  the  «^n§^@c«^[e 
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particularly  to  tbe  lestimooy  of  witnesses  bear- 
mg  apon  the  question  of  the  weight  of  the 
plaintiff's  load.  We  have  given  the  case  a 
thorough  and  careful  examination,  and  from 
all  the  evidence  upon  this  point,— aDd  one 
whkb  wpears  to  have  been  mateilal  in  the  de- 
drion  of  the  caw, — we  are  forced  to  ttie  con- 
viction that  the  weight  of  evidence  bo  stroncly 
preponderates  a^inst  the  plaintifT  as  tojustify 
the  court  in  setting  the  verdict  aaldjt.  For  thu 
cause  the  motion  must  be  sustained. 

2.  The  result  would  be  the  same  were  we  to 
ecHuider  tbe  case  upon  the  exceptions  alooe. 

The  Jury  were  instructed,  in  effect,  that  the 
weight  of  the  driver  or  person  in  charge  of  the 
team  was  not  to  be  taken  into  account  in  ascer- 
taining the  weight  of  tbe  load.  This,  we  think, 
was  error,  and'by  which  the  excepting  party 
may  properly  claim  to  have  been  aggrieved. 

In  acbona  like  this  the  statute  prohibition  ap- 
plies to  "any  loaded  cart,  wagon,  or  other 
carrit^  the  weight  whereof  exceeds  4,500 
ponods  exclusive  of  tbe  team  and  carriage." 
It  Is  an  established  rule  in  the  construction 
and  exposition  of  statutes  that  their  language 
is  to  be  understood  in  its  plain,  obvious,  and 
ordinary  aignitlcation,  particularly  If  the  words 
are  of  common  use. 

Applying  this  rule  to  the  statute  before  us, 
we  see  no  reason  why  we  should  seek  to  ascer- 
tain the  intention  of  the  lawgiver  by  going 
outside  of  the  language  used,  or  by  engrafting 
any  additional  exception  upon  what  expnaAj 
and  plainly  appears. 
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Tbe  veiy  words  of  the  exception  affori  the 
strongest  fij^ht  by  which  we  areraabledlomd 
the  legislative  intent.  No  other  words  ire  as- 
bracea  in  this  exception  than  "  team  and  cir- 
riage."  The  driver  or  person  in  charge  is  set 
a  part  of  either.  Webster,  Diet  Team,  Ccr- 
Tiage.  See  Rev.  Stat.  chap.  19,  gg1-10,iDdB- 
sive.  The  maxim,  that  the  exiawsmentioDor 
one  thing  Implies  the  exclusion  of  another,  nu; 
be  appropriately  applied  here.  If  it  had  beet 
intended  that  the  driver  as  well  as  the  "  teia 
and  carriage  "  was  to  be  excluded  inaaoeitau- 
ing  tbe  weight  of  tbe  load  that  mf gjit  lawtnlhr 
be  transported  across  such  bridge,  it  woald 
have  been  an  easy  matter  for  the  Legidstairto 
have  expressed  such  intention  in  laogiuft  m 
clear  as  it  has  already  done  with  referewe  to 
that  which  is  excluded  in  express  I^hul  Net 
having  done  so,  we  think  we  sbaU  not  be  itnii- 
ing  tbe  construction  by  coming  to  tbe  coodn- 
sion  that  it  intended  Just  what  it  said. 

In  the  case  of  How  v.  CtuOeton,  %  Vt  IM, 
the  court,  from  the  peculiar  ^rasecdojEy  of  tbe 
statute  under  comideratioo  in  that  case.  beM 
that  the  weight  of  tbe  carriage,  as  abo  of  tbe 
driver  or  the  person  i^  charge  of  tbe  kad. 
should  not  be  taken  into  acconnt  in  sacenain- 
ing  its  weii;ht.  That  decLdon  was  based  inxn 
a  statute  the  phraseology  of  which  differed  es- 
sentially from  tbe  one  now  before  us. 

The  entry  mv4t  thertfore  be,  motimt  aitia- 
eeptUma  ttiMained.   New  trial  granted. 

Peters*  Oh.  J.,  Walton,  Dmnliara. 
Virgin,  and  Emery*  <//.,  ooncnned. 

iiu. 
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MABSACHUSETTS. 

SCPBEHE  JUBfCIAI.  CoURT. 


City  of  NEWBUKYPORT 

V. 

D&niel  CREEDON. 

Defendant  bad  a  leeal  settlement  in  plain- 
tiff city.  Plaintiff  paid  for  his  support 
is  the  Essex  County  Receptacle  for 
Insane,  and  briof;^  tills  action  under 
Stat.  1882,  chap.  118,  to  recover  for  the 
same.  Pub.  Stat.  ehap.  87.  §  49,  in 
fceneral  terms  malcesthe  town  where  the 
Inmate  has  a  settlement  liable  for  his 
mpport  It  was  claimed  in  defense,  un- 
der ^  47  of  the  same  chapter,  tbat  Essex 
Connty  had  not  fixed  Uabillty  for  sup- 
port apon  the  town,  by  reason  of  failure 
to  have  the  cost  of  support  certified  in 
the  manner  specially  referred  to  in  that 
section.  Held: 

(a)  That  g  4B  must  be  read  as  Intended 
not  only  to  place  it  beyond  doubt  that 
the  eoonties  had  mmedy  aniast  the 
towns  of  setilementt  but  fuso  to  in- 
clude all  counties. 

(6)  That,  as  §  49  does  not  in  terms  re- 
quire that  the  price  of  support  Hhonld 
be  certified  by  the  county  commission- 
ers, BQcb  condition  can  not  be  attached 
by  implication. 
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IBMez  ^FIledlFebruary  15,  1888.) 

N  plaintiff's  exceptions.  SxutatTied. 
Defendant,  who  had  a  settlement  in  the 
plaintiff  city,  was  committed  to  the  Essex 
County  Recaptade  for  the  Insane  at  Ipswich, 
in  Ami,  1886.  The  plaintiff  paid  for  his  sup- 
port in  aaid  receptacle  the  sums  set  forth  in  the 
declaration,  and  after  his  release  brought  this 
action  to  recover  the  same. 

On  proof  of  these  facts,  the  court  ruled,  at 
defendant's  request,  that  the  action  could  not 
be  maintained,  on  the  ground  that  plaintiff  was 
not  boood  to  pay  for  such  support  under  Pub. 
Stat  chap.  87,  %  49,  and  that  plaintiff  was  so 
liable  unner  g  47  only,  the  terms  of  which  bad 
Dot  been  complied  with. 
The  plahitiff  alleged  exceptions. 
Mr.  FraAk  W.  Hale,  for  plaintiff: 
The  ruling  of  the  court  was  erroneous  In 
that  it  implies  tbat  Pub.  Stat.  chap.  87,  g  47, 
coQtaios  conditions  or  terms  which  are  to  be 
cuDpUed  wiUi  in  cnderthat  Essex  County  may 
recover  for  the  sumiort  of  those  confined  in  the 
receptacles  for  the  uuane,  which  are  not  found 
in  §  49. 

Btat.  1886,  chap.  228,  established  the  county 
receptacles  for  the  insane  within  the  precincts 
of  the  houses  of  correction,  and  gave  a  right  of 
utkm  to  the  masters  and  keepers  against  the 
dties  and  towns,  for  the  support  of  those  there- 
io  confined. 

Watmm  v.  C^rlettmon,  5  Met.  64. 

This  statute,  of  course,  was  as  applicable  to 
Gnex  Ck>untv  as  to  the  other  counties  In  the 
Commonwealth. 

Stat.  1840.  chap.  154,  g  2  (Pub.  Stat.  chap. 
87,  %  47)  made  the  receptacle  for  the  insane  m 
Sma  County  a  separate  iDBdtntfui.  The  stat- 
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ute  also  took  away  all  rights  of  action  from  the 
master  and  keeper.  In  case  of  the  criminals 
the  county  was  given  the  same  remedies  given 
heretofore  to  the  city  of  Boston  in  Suffolk 
Countv,  and  for  the  support  of  the  insane  the 
remedies  which  the  masters  and  keepers  had 
for  the  support  of  those  confined  in  the  houses 
of  correction.  These  remedies  would  seem  to 
be  the  same. 

Rev.  Stat.  chap.  14S,  g  16. 

By  the  revision  and  enactment  of  the  General 
Statutes,  the  rights  of  action  vested  in  the  mas- 
ters and  keepers  of  the  houses  oi  correction 
were  transferred  to  the  county. 

Gen.  Btat.  chap.  178,  %  69. 

A  right  of  actiim  was  also  given  against  the 
person,  which  did  not  exist  before. 

Gen.  Stat.  chap.  74,  %  6;  Pnb.  Stat.  diap.  87, 
§49. 

The  inference  is  that  this  section  was  intended 
to  apply  to  all  the  counties  of  the  State:  (1)  be- 
cause Essex  County  is  not  excepted  by  name; 
(2)  because  otherwise  Essex  County  would  have 
no  remedy  against  the  person. 

Stat.  18S6,  chap.  228,  and  1846,  chap.  1S4, 
were  expressly  repealed  by  Gen.  Stat.  chap. 
182. 

This  interpretation  would  be  perfectly  clear, 
if  the  Legislature  had  not  retained  the  terms  of 
tbe  Statute  of  1846,  in  Pub.  Stat.  chap.  87,  g  47; 
but  if  the  remedy  given  by  g  47  ia  exactly  that 
given  by  §  49,  the  fact  tbat  it  is  expressed  dif- 
ferently is  not  material. 

However,  tbe  plaintiff  city  is  not  bound  to 
show  why  g  47  remains  as  it  is,  but  it  is  suf- 
ficient if  §  ^  Ib  applicable  to  Essex  County. 

The  fact  that  Eeaex  County  has  a  remedy 
under  g  47  is  not  inconsistent  with  tbe  right  to 
recover  under  %  48:  no  reason  having  been 
shown  far  the  excc|ition  of  Essex  County  from 
the  operatifHi  of  tbe  latter  section. 

Mr.  Nathaniel  N.  Jones,  for  defendant: 

The  delendant  contends  that  his  liability  de- 
pends upon  tbe  construction  of  Pub.  Stat.  chap. 
87,  %  47,  and  tbe  provisions  of  chap.  220,  60, 
and  61,  as  in  said  g  47  referred  to;  whUe  the 
plaiotia  contends  defendant  is  liable  under 
Pnb.  Stat  chap.  87.  %  49. 

Previous  to  April  18,  1886,  there  were  no 
such  receptacles  or  asylums  within  each  county, 
but  Laws  1886,  chap.  228,  authorizes  the  estab- 
lishment of  such  Bsylums  in  each  coun^  of  the 
Commonwealth. 

Chapter  228,  g  2.  aforesaid,  provldee  that,  if 
"  there  shall  be  no  paroit,  kmdred,  master, 
guardian,  town,  or  tdty  obliged  law  to  main- 
tain the  person  so  confined,  the  sum  allowed," 
etc,  shaU  be  paid  by  the  Commonwealth.  This 
law  of  1886  appertained  to  all  tbe  countie^un- 
til  the  passage  of  tbe  Law  of  1646  chap.  1S4, 
entitled  "Ah  Act  in  Relation  to  the  House  of 
Correction  and  Asylum  for  Insane  Persons  in 
the  County  of  Essex,"  and  providing  In  gl  for 
the  pay  of  the  master  of  the  house  of  correction, 
and  that  "  said  county  of  Essex  sliall  have  the 
same  remedies  for  maintaining  prisoners  com- 
mitted to  said  house  (of  correctkni)  as  are  pro- 
vided by  law  tot  the  city  of  Boston  in  uke 
cases." 

Section  2  of  the  same  chapterprovides  that 
tbe  county  commissiooers  of  E&sex  County 
"shall  appoint  a  superintendent  and«istron  of 
the  receptacle,  or  «Bylum,^f|>rzlSi£iU.Hi4)iai^e 
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persons  not  furiously  mad,  *  *  *  and  said 
county  shall  have  the  same  remedies  for  the 
care  and  support  of  psrsong  coaflned  io  said 
aaylum  as  are  proridea  in  Hie  preceding  aectton 
for  maintaioing  prisooera  in  the  bouse  of  cor- 
rection." 

As  the  county  of  Essex  under  the  Law  of 
1S46,  chap.  154,  is  given  the  same  remedy  as 
the  city  of  Boston,  the  inquiry  is.  What  was 
the  remedy  of  the  citv  of  Boston?  Rev.  Stat, 
chap.  143,  ^§  15  and  16.  give  to  the  keeper 
and  the  master  of  the  house  of  correction  in 
each  county,  and  to  tbeidty  of  Boston,  certain 
remedies  for  the  recovery  of  the  maintenance 
of  prisoners  committed  tottie  houses  of  correc- 
tion; and  Pub.  Stat  chap.  320.  60  and  61, 
is  a  substantial  re-enactment  of  Rev.  Stat.  chap. 
148,      15  and  16,  supra. 

Pub.  Stat.  chap.  SI,  §  49,  is  &  substantial  re- 
enactment  of  the  Law  of  1836,  chap.  228.  1 
and  3.  But  Pub.  Stat.  chap.  87,  §  47,  ia  a  re- 
enactment  of  the  Law  of  1846,  chap.  154,  1 
and  2,  and  provides  that  "said  county  (of  Essex) 
shall  heve  the  same  remedies  for  the  expense 
of  the  care  and  support  of  such  persons  (insane 
persons  not  furiously  mad)  as  are  provided  for 
keepers  and  masters  of  bouses  of  correction  in 
relation  to  the  maintenance  o^  prisoners  com- 
mitted to  houses  of  correction;"  therefore,  to 
recovOT  in  this  action,  plaintifE  must  bring  its 
case  witbia  the  terms  of  Pub.  Stat.  chap.  330, 
^§  80  and  61,  wherein  are  the  prorlrions  for 
the  recovery  of  the  support  of  persons  com- 
mitted to  said  houses  of  correction,  and  show 
that  all  of  said  provisions  have  been  complied 
with.  As  none  of  the  said  provisions  have  been 
compltod  with,  plaintiff  cannot  recover. 

Botton  V.  Am£«bury,  4  Met.  281. 

Conceding,  for  the  argument,  plaintiff's 
contention  that  defendant's  liability  is  under 
Pub.  Stat.  chap.  87.  §  49,  the  defendant  claims 
that  he  is  not  liable,  because,  as  C'hi^  Juttice 
Shaw  says,  in  thecaseof  Watgon  v.  Charleston, 
6  Met.  54,  in  commenting  on  the  Law  of  1836, 
chap.328<of  which  law  Pub.  Stat.  chap.e7,  ^49, 
is  a  re^nactment):  "The  Act  itself  recognizes 
the  previous  existeuce  of  the  house  of  correction 
and  laws  and  regulations  to  govern  it.  It  was 
Dot  the  creation  of  a  new  establishment,  •  *  * 
but  it  was  designed  to  appropriate  a  department 
of  a  county-bouse  already  established,  for  pur- 
poses En  some  measure  analogous.  It  therefore 
necessarily  referred  to  those  existing  laws  and 
regulations,  so  far  as  they  were  applicable, 
without  repeating  them  in  detail." 

"A  contemporaneous  is  generally  the  best 
construction  of  a  statute." 

Packard  v.  Richardson,  17  Mass.  148. 

Holmest  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  under  Stat.  1883,  chap.  118, 
to  recover  money  paid  by  the  plaintiff  for  de- 
fendant's support  m  the  Essex  County  Recep- 
tacle for  the  Insane,  at  Ipswich .  As  the  statute 
would  not  applT  to  a  purely  officious  payment, 
the  plaintiff  seeKs  to  show  that  it  was  bound  to 
pay  for  the  defendant's  support  there.  It  ap- 
pears that  the  defendant  had  a  settlement  in  the 
plaintiff  city,  and  we  assume  that  the  defendant 
was  a  pauper  at  the  time  when  the  support  was 
furnished  and  paid  for.  It  was  found  that  the 
terms  cd  Pub.  Stat  dutp.  87, 1 47,  had  not  been 
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complied  with.  The  court  ruled  that  tbeplni- 
tiff  was  liable  under  that  section  only,  ana  not 
under  g  49  of  the  same  chapter. 

There  can  be  no  doubt  that  Uie  plainUffM^ 
within  the  words  of  t|  49,  or  that  it  must  pre- 
vail, unless  the  county  of  Essex  is  excepted  in 
implication  from  the  general  words  used,  toil 
is  contined  to  such  ri^ts.  if  any,  against  loww 
where  lunatics  are  settled,  aa  are  given  h;  §4'. 
There  is  no  obvious  reason  for  making  sdcIi  ■ 
distinction,  but  the  defendant  conteads  tlist 
g  49  is  merely  a  substantial  re-enactment  of  i 
part  of  Stat  1886,  chap.  238.  §  2.  an  Act  pro- 
viding for  Innatic  asylums  thronxhontthe  Butt. 
while  g  47  represents  a  part  of  the  later  Act  of 
1846,  chap.  154,  1, 3,  which  made  spedal  ivo- 
visions  for  the  county  of  Essex;  that  this  later 
Act  by  reference  attached  certain  conditioiuto 
the  remedies  given  that  county,  and  therefm 
overrode  the  earlier  statute;  and  that  the  Kc^ 
tions  in  the  Public  Statutes  must  be  constnied 
in  tiie  same  way  as  the  Acts  which  ibcy  repre 
sent 

Stat.  1846,  chap.  154,  g  3,  gives  the  oooBtr 
the  name  remedies  for  the  support  of  penotL" 
confined  in  the  Essex  Lunatic  Asylum  "as  iff 
provided  in  the  preceding  sectionfor  maintui 
ing  prisoners  in  the  house  of  correclion."  Bf 
g  1  the  "said  coon^  <^  Essex  shall  have  tbe 
same  remedies  for  maintaining  prisoners  com- 
mitted to  said  house  as  are  provided  by  lawlor 
the  citv  of  Boston  In  like  cases."  The coqdsI 
on  botn  sides  agree  that  §2  thus  gives  the  coun- 
ty the  same  remedies  for  the  support  of  luostics 
confined  in  the  asylum  as  are  provid«l  by  Uv 
for  the  city  of  Boston  formtdntaioing  prisooen 
in  the  house  of  correction,  and  that  these  in 
to  be  found  in  Rev.  Stat.  chap.  148,  ^§  15,  It. 
re-enacted  with  important  modtflcationB  in  Pab 
Btat  chap.  320,  ^^60-68;  but  then.  a3now,saih 
jecting  the  remedy  to  the  condition  tiiat  tbe 
amount  due  should  be  certified  as  thra  reqoind 
(Boston  V.  Amedmry,  4  Met  378),  whoeas  on 
such  condition  was  expressed,  at  lout,  in  tbe 
Act  of  1836.  Pub.  Stat.  cbap.  330,  limit*  tbe 
remedy  against  towns  much  more,  as  we  dull 
show. 

The  compilers  of  tbe  General  Statute  adopted 
tbe  same  construction  in  terms,  and  were  fol- 
lowed bv  the  Public  Statutes,— Gen.  StsLi^ 
74,  %  2;  Pub,  Stat.  cbap.  87,  §  47. 

It  isat  least  doubtful,  however,  wh^ber81st 
1846,  cbap.  154.  §  2,  meant  anything  mareUiaii 
that  the  county  of  Essex  should  bare  the  sum 
remedies  as  were  provided  by  law  for  tbe  cit; 
of  Boston  in  like  cases, — that  is,  for  the  rawon 
of  lunatics  confined  in  the  Boston  Lunatic  Asy- 
lum. By  this  interpretation  tbe  reforeote 
would  be  not  to  Rev.  Stat  cbap.  143,  but  to 
Stat.  1839,  chap.  181,  g  5.  which  correapoodi 
almost  word  for  word  with  Stat  1836,  cb^i 
333,  g  3,  so  far  as  it  bears  upon  tbe  pnsent 
question.  The  statute  of  1888  was  held  togife 
a  remedy  against  the  town  of  settlement  in  ob- 
tain cases,  by  necessary  implication.  Wattn 
T.  Oharlestovm,  5  Met.  54. 

'The  same  would  be  true  of  tbe  statute  of  18S> 
by  the  same  reasoning,  and  thus,  bv  tbe  intcr- 
pietaUon  suggested,  we  should  avoid  tbe aaooi- 
aly  of  a  different  rule  for  Essex  Coon^  tna 
that  which  gOTems  the  other  counties  vl  tbe 
State.  At  the  same  time  the  argumeot  for  the 
defendant  w^nl^J^l^^s^aj^g,^,^^  ss^ 
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pends  on  the  order  of  the  Acts  la  point  of  time, 
which  it  mainly  does.   For,  if  the  orieinal  pur- 

SDrt  of  the  Act  of  1846  vob  not  to  put  S&sex 
aanty  on  a  different  footing  from  the  others, 
the  Btunequoat  misunderstanding  by  the  Gen- 
eral Statutes  and  Public  Statutes  as  to  tJie  Acts 
to  which  it  referred  could  not  be  held  to  set 
Essex  apart  for  the  first  time,  and  to  take  it  out 
of  the  broad  provisions  of  Pub.  Stat  chap.  87, 
^  49;  Oen.  Slat.  chap.  74,  ^  6.  In  other  words, 
if  the  Public  Statutes  should  be  read  asa  Code, 
all  composed  at  the  same  time,  we  should  have 
no  doubt  that  g  49  applied  to  Essex  County, 
for  reasoDs  which  we  sball  state  in  a  moment. 

But,  supposing  the  defeodaDt'sinterinvtation 
of  the  Act  of  1846  to  be  the  true  one,  the  lia- 
bility of  towns  for  the  support  of  persons  com- 
mitted to  the  house  of  correction  was  done 
away  with,  except  in  a  limited  class  of  cases, 
by  Stat.  1843,  cbap.  66,  g  2;  and  it  will  be  seen 
that  Pub.  Stat.  chap.  320,  g  61  (Oen.  Slat.  chap. 
178,  g  S8,  amended  by  Stat.  1876.  cbap.  148), 
does  not  give  counties  the  general  remedy 
against  towns  of  settlement  provided  by  Rev. 
cttBt  cbap.  148,  §  16.  So  that,  if  the  remedies 
of  the  county  of  Essex  are  limited  to  those 
given  by  Pub.  Stat.  chap.  220.  §  61,  referred 
to  in  Pub.  Stat.  cha^.  87,  §  47,  they  have  now 
been  cnt  down  unwittingly,  tnr  changes  made 
with  a  dlfleroit  intent,  upon  a  aHTerent  subject- 
matter,  to  much  narrower  limits  than  were  im- 
posed 1^  tiie  statute  of  1846,  however  con- 
Etmed. 

Such  a  result  ought  not  to  be,  and  we  think 
that  It  is  prtfvented  by  the  changes  which  have 
been  made  in  Pub.  Stat.  chap.  87,  g  49,  from 
the  language  of  the  original  Act  of  1886.  That 
Act,  as  we  have  said,  gave  a  remedy  against 
towns,  not  in  express  terms,  but  by  Implication 
only.  Then  came  the  Act  of  1846,  determining 
the  remedies  of  Essex  County  1^  reference  to 
other  Acts;  then  came  modifications  of  the  other 
Acts  supposed  to  be  referred  to;  and  then  the 
Acts  of  1846  and  1886  were  taken  up  into  Gen. 
8t8t  chap.  74,  §^  3, 6.  Tbe  latter  section  gives 
a  remedy  in  express  terms,  which,  on  their  face, 
and  construed  by  their  aurroondiogs,  apply  to 
aO  the  counties.  We  are  of  opinion  that  these 
words,  inserted  as  they  were,  for  the  first  time, 
after  the  uocertaintlee  introduced  bv  tbe  Act 
of  1846,  and  the  vicissitudes  of  the  fegtslation 
upon  which  the  section  representing  it  has  been 
made  10  depend,  must  be  read  as  intended  not 
onhr  to  place  it  beyond  doubt  that  tbe  oonnUes 
had  a  remedy,  but  also  to  include  all  counties 
in  a  clear  provision.  The  rest  of  the  section,  as 
to  the  comfortable  support,  government,  and 
employment  of  "persons  confined  in  saidiecep- 
iwles, '  undoubtedly  refers  to  Eflsex.ihe  recep- 
tade  in  which  is  mentioned  first  above,  as  wdl 
SB  to  oUier  counties,  as  does  also  the  provision 
*htt  "snch  sum  a  week  shall  be  allowed  and 
PsW  tot  tbe  support  of  persons  so  confined  as 
the  oommissioners  shall  direct. "  We  must  give 
u  equal  scope  to  the  following  words:  "And 
tbe  same  may  be  recovered  of  such  persons,  or 
of  ftDy  parent,  kindred,  master,  guardian,  city, 
town,  obligated  by  law  to  maintain  him." 
rab.  Stat.  chap.  87,  g  49.  is  tbe  same,  except 
uat  it  says  "  bound  "  instead  of  "  obligated." 
We  may  note,  as  a  further  reason  for  our  con- 
nmction,  that  this  section  gives  a  remedy 
"Saiiut  the  person  for  the  first  ^e,  unless itb 
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given  by  implication  by  Rev.  Stat.  cbap.  148, 
§16. 

But  if  Pub.  Stat.  chap.  87,  g  49,  does  apply 
to  Essex  County,  then  it  is  argued  by  the  de- 
fendant that,  as  the  Act  of  1^  only  gave  a 
remedy  to  the  county  against  the  town  i)y  Im- 
plication, it  was  subject  by  implication  to  the 
conditions  in  other  cases, — tnat  is,  tbe  conditions 
expressed  in  Kev.  Stat.  chap.  14S,  15, 16,— 
and  therefore  that  tbe  remedy  expressly  given 
by  Pub.  Stat.  chap.  87,  ^  49,  must  be  subject  to 
the  much  more  sl^ogent  terms  and  conditions 
in  Pub.  Stat.  chap.  220,  %  61.  It  is  enough  to 
say  that,  as  the  statute  expresses  no  such  terms 
or  conditions,  we  cannot  make  it  almost  nuga- 
tory by  implying  them.  Theprovi«oninPub. 
Stat.  chap.  220,  ^  60,  for  the  county  commis- 
sioners certifying  the  amount  due,  is  made  less 
necesaarr  bv  the  requirement  that  the  sum  to 
be  paid  m  tbis  case  shall  be  directed  by  them 
in  the  first  instance. 

We  may  remark  diat.if  the  defendant's  con- 
struction of  the  Act  of  1886  were  the  true  one. 
then  the  Act  of  1846  did  not  put  Essex  County 
on  a  different  footing  from  the  other  counties, 
and  the  defendant's  main  argument  would  be 
met  in  that  way. 

Exeeplions  ttu^ained. 


COHHOKWEALTH  of  Hassachusetta 
e. 

Joseph  UHRIG. 

Stat.  1887,  chap.  414,  makioK  the  fact  that 
defendant  kept  posted  innis  premises  a 
United  States  tax  receipt,  running  to 
him  as  a  dealer  in  spiritaous  or  intozi- 
eatioflr  liquors,  competent  evldenee 
that  be  kept  the  premises  tor  the  smle  of 
liquors,  is  valid. 

(Suffolk  Filed  February  9, 1888.) 

ON  defendant's  exceptiona.  OverruM. 
Complaint  for  Keeping  a  tenement  in 
Cambridge  then  and  there  used  for  the  ill^^ 
keeping  and  illegal  sale  of  intoxicating  liquors. 
At  the  trial  in  the  Superior  Court  before  Aid- 
rich,  J.,  it  was  admitted  that  the  defendant 
was  tbe  proprietor  and  had  control  of  the  Pros- 
pect House,  a  public  hotel  in  Cambrid«.  The 
disirict  attorney  called  a  witness,  and  asked  him 
the  following  question:  "During  the  time 
covered  by  the  complaint,  did  you  see  posted 
in  the  defendant's  premises  a  United  States  lax 
receipt  as  a  dealer  m  spirituous  or  intoxicating 
liquors  other  than  malt  liquors?"  The  defend- 
ant objected  to  the  question  upou  the  ground 
that  the  Act  of  1887,  chap.  414,  so  far  as  it 
authorizes  the  introduction  of  such  evidence,  is 
imcon^tutional  and  void.  The  court  overruled 
the  objection;  the  jurr  returned  a  verdict 
of  guilty,  and  the  defenoant  alleged  exceptions. 
Mr.  H.  E.  Fale«  for  defendant. 
Mr.  Andrew  J.  WatermaA.  Atty-Qm., 
for  the  Commonwealth: 

The  effect  of  the  statute  in  question  is  only 
to  give  a  certain  artificial  force  to  a  designated 
fact  ^Tfais  does  not  substantially  cbang^he 
burden  of  imof  or  condnde  tbe  d^enidanL 
It  te  similar  to  the  law  m^B«d^??<OTre)^ 
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liquor  from  any  building  other  than  a  dwelling- 
hoiue  prima  fade  eviaence  of  sale,— a  law 
whkh  has  been  repeatedly  sustained. 

Com.  V.  WiUianu,  6  Gray,  1. 

The  forms  of  proceeding  and  the  rules  of  evi- 
dence are  within  the  control  of  the  Legislature, 
and  it  is  the  same  in  criminal  aod  civU  cases. 

Jones  V.  Robhina,  8  Gray,  329,  841,  842;  Hap- 
good  V.  Loherty,  Id.  873;  Hunt  v.  Luea$,  99 
Mass.  404;  Biddie  t.  Com.  13  8erg.  &  R.  405; 
Kendall  t.  Kingtton,  S  Man.  524.  534;  Ogden 
V.  Saunden,  25  V.  S.  12  Wheat.  318.  262,  349 
(6  L.  ed.  606);  Holmea  v.  Hunt,  122  Mass.  506, 
016. 517,  and  cases  cited. 

Some  of  these  instances  are:  Making  the  deed 
of  the  tax  collector  prima  facte  evidence  that 
the  land  has  been  sold  for  nonpayment  of  taxes 
at  a  time  and  manner  authorized  by  law. 

PiUote  V.  ScberU.  54  U.  S.  18  How.  472  (14 
L.  ed.  228);  Callananv.  HverUy,  93  U.  8.  387 
(23  L.  ed.  981);  VfMy.  Den,  68 U.  S.  17  How. 
576  (15  L.  ed.  85);  Faiet  v.  Wadmorth,  28  Me. 
558. 

So,  the  record  of  a  deed  shall  be  evidence  that 
it  has  been  duly  acknowledged  and  proved, 
without  record  of  the  certificate  of  proof  of  ac- 
knowledgment. 

Webb  T.  Den,  mpra. 

So  the  law  providing  that  a  notary's  protest 
shall  be  evidence  of  the  facts  stated  theran. 

Falea  v.  Wadeworth,  23  Me.  558. 

So,  by  Massachusetts  statute,  the  record  cer- 
tificate of  two  witnesses  is  made  sufficient  evi- 
dence of  an  entry  to  foreclose  a  mortgage. 

Pub.  Stat,  chap,  181,  %  3;  ffawke$  v.  Brig- 
ham,  16Gray,561;  Fieldv.  Gooding,  IWiXaai. 
810. 

So,  under  Act  of  Congress,  the  certificate  of 
a  vice-consul  tliat  a  master  has  refused  to  take 
destitute  seamen  on  board  was  made  prima faeie 
evidence  in  a  suit  against  the  master  for  the 
penalty. 

Matthem  v.  Qffl^,  8  Sumn.  115. 

So,  the  law  of  this  State  which  imposes  the 

burden  of  provingany  license  under  which  the 
defendant  testifies. 

Vom.  V.  Carpenter,  100  Mass.  204. 

That  rules  of  evidence  are  not  an  exception 
to  the  doctrine  that  all  rules  and  regulations 
affecting  remedies  are  at  all  times  subject  to 
modification,  and  controlled  by  the  Legislature, 
was  held  in  Howard  v.  Moot,  64  N.  T7  262. 

The  statute  that  provides  that.  In  all  prose- 
cutions for  selling  adulterated  milk,  if  it  ap- 
pear that  the  milk  contained  more  than  87  per 
cent  watery  fluid,  it  shall  be  deemed  adulter- 
ated, was  heldconatitutioDal  in  Com.  v.  Evan$, 
182  Mass.  11. 

Per  Cariami 

The  fact  that  the  defendant  kept  posted  in 
hia  premises  a  United  States  tax  recdpt,  run- 
ning to  him  as  a  dealer  in  spirituous  or  intoxi- 
cating liquor,  is  competent  evidence  that  he 
kept  the  premises  for  the  sale  of  liquor,  irre- 
spective of  the  provisions  of  the  Statute  of  1887, 
chap.  414.  So  far  as  that  statute  authorizes 
the  mtrodaction  of  such  evidence,  it  ia  merely 
declaratory  of  tbe  common  law,  and  is  valid. 
In  tbe  case  at  bar,  tbe  only  ruling  was  that  the 
evidence  was  admissible;  no  ruliog  was  asked 
or  given  as  to  the  weight  or  effect  of  the  evi- 
dence. 
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The  ruling  given  was  clearly  right,  and  we 
cannot  properiy  conrider  any  questioB  aal 
raised  by  the  bul  of  exceptions. 

Exception*  oiierruled. 


COMMONWEALTH  of  Massacbuntts 

Henry  PURDT. 

When  a  complaint  for  anlawfolly  keep- 
ing for  sale  lutoxieatiaf  liqvon 
charges  the  offense  with  a  eontinnaBde 
between  certain  dates,  the  time  alleged 
is  material,  and  the  cha^  can  be  soa- 
tained  only  by  proof  of  acts  at  times 
specified  in  the  complaint. 

(Norlolli  Pfled  Februanr  88, 1881) 

ON  defendant's  exceptions.  Sueiained. 
The  complaint,  dated  August  28. 188T. 
was  made  to  a  trial  justice,  and  allied  tbst 
defendant  "on  the  Ist  day  of  Api^,  1887, 
at  Medway,  in  the  county  of  Norfolk,  and  oo 
dlvm  days  and  times  between  said  lat  day  of 
April  and  the  Ist  day  of  November,  1886,  did 
keep  intoxicating  liquors  wiUi  intent  to  aril 
the  same  in  thu  Commonwealth, — the  aakl 
Henry  Ptirdy  not  being  authorized  to  sell  tke 
same  in  Uiis  Commonwealth,  by  any  leeal  sn- 
tbority  whatever,— against  the  peace  of  tuessid 
Commonwealth,  andtbe  form  of  the  statute 
in  such  cases  made  and  provided. "  At  tbe  ttisl 
before  the  trial  joatice,  no  objectioo  was  made 
to  the  complaint,  but  in  tbe  superior  cooit  tbe 
defendant  asked  the  court  to  quash  the  cons- 
plaint  because  it  set  forth  no  offense  whatever, 
and  because  it  was  bad  for  dttplicity;  but  tke 
court  overruled  the  motion,  and  defendant  ex- 
cepted. 

The  evidence  tended  to  sihow  that  deftednt 
for  two  years  last  past,  and  until  recently,  had 
occupied  the  same  dwelling-house  in  Heawsy, 
and  m  one  of  the  front  rooms  had  kept  a  stoe 
in  which  he  had  sold  fruit,  candy,  soda,  ud 
other  similar  articles. 

A  witness  called  by  the  government  testified 
that  oo  July  8,  1886,  he  made  a  sdznie  of 
liquors  in  said  dwelling-house,  but  not  in  tbe 
part  occupied  as  a  store;  that  Purdy  was  pm- 
ent.  To  this  testimony  defendant  otycctvd: 
but  it  was  admitted  by  the  court,  and  defend 
ant  excepted. 

One  Vedetto,  a  witness  called  by  tbe  gorera- 
ment,  testified  that  be  had  seen  persons  dorinf; 
two  years  last  past  going  to  and  from  said  stcn. 
both  day«nd  evening,  but  not  intoxicated  pa- 
sons;  that  he  had  seen  intoxicated  penonsta 
the  street  near  said  store.  Defradant  olqerted 
to  this  testimony;  but  it  was  admitted  by  Ac 
court,  and  defendant  excepted. 

Another  witness  called  by  the  govOTUDOi 
testified  to  a  conversation  which  he  had  wiA 
defendant  in  July.  1886,  in  which  the  drfmd- 
ant  admitted  that  he  had  previouady  sold  Ib- 
toxicating  liquora.  Defendant  objected  to  this 
testimony;  but  It  was  admitted  the  ooart. 
and  defendant  excepted. 

The  court  Instructed  the  jury  that  if  tbe  en- 
deoce  proved,  beyond  a  reasonable  doobi,  tbst 

defendant  tegl^^jLM^e^ei^^^j^ 
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jriUi  intent  to  sell  the  sanje,  at  any  time  within 
;wo  years  before  the  making  of  the  complaiDt, 
Jieiuiy  would  be  authorized  to  find  the  de- 
tendant  guilty,  to  which  defendant  excepted. 

The  jury  found  the  deftedant  guUty,  and 
tte  allegied  exceptions. 

Memn.  Ely,  0»tes,  4b  Ke7*a.  for  de- 
rendant: 

The  complaint  properly  charged  the  offense 
:>fj£eepmg  idtozicatmg  uquor  for  sale  with  a 
Mtinuando. 

Om.  V.  Chitham,  103  Mass.  213;  Om.  t. 
Ouuida.107  Hass.406:  WelltY.  Cbm.12  Oray,826. 

Id  toch  caaes  time  enters  Into  the  essence  of 
the  offense,  and  fixes  its  identity. 

Com.  V.  Pray,  18  Pick.  869;  Qm.  v.  Wood,  4 
Gray,  11;  Well*  v.  Com.  12  Gray,  326. 

Id  such  cases  a  conviction  is  a  bar  to  another 
complaint  for  the  same  ofFenee  between  the 
din  named,  but  not  to  a  complaint  for  such 
offense  before  or  after  said  days. 

Com.  V.  ConnoTt,  116  Mass.  35. 

Id  snch  cases  the  evidence  must  be  confined 
to  acts  done  within  the  time  charged. 

Com.  V.  Brums,  11  Met.  578;  Q»n.  v.  Elteell, 
1  Gray,  468;  fc.  v.  Adams.  4  Gray.  27;  Com. 
T.  Ketfe.  7  Gray.  832;  Com.  v.  Gardner,  Id.  494; 
Om.  V.  Langiq/,  14 Gray, 21;  Com.  v.8hea,ld. 
8M;  Com.  t.  J^awrte,  11  Allen,  860. 

lo  such  cases.  If  the  coim>Uiint  did  not  al- 
1^  the  offense  in  proper  rorm,  except  on  a 
single  day.  then  the  evidence  must  be  confined 
u>  acts  done  on  that  day. 

Com.  V.  Gardner,  7  way,  494;  Com.  t.  Foley, 
W  Mass.  499. 

The  evidence  of  Vedetto  was  incompetent. 
The  witness  does  not  connect  intoxicated  per- 
aons  with  the  defendant  or  his  store,  nor  does 
It  appear  that  be  had  frequently  seen  Intoxi- 
caU>d  persons  in  the  street  near  said  store. 

The  cases  relating  to  this  kind  of  evidence)do 
not  support  the  admission  of  this  testimony. 

Com.  V.  Taylor,  14  Gray,  26;  Com.  v.  Hig- 
Sini.  16  Gray,  19;  Com.  v.  Berry,  109 Mass.  866; 
Cm.  v.  Moloney,  18  Gn^.  80;  Com.  t.  Leigh- 
ton,  7  Allen,  628;  Com.  v.  Kennet^,  97  Mass. 
224;  Com.  v.  Van  Stone,  Id.  548;  Oim.  v.  D<nD- 
diean,  114  Mass.  257;  Com.  v.  Shato,  116  Mass. 
8;  Com.  V.  Leight/m,  1  New  Eng.  Rep.  602. 140 
Mass.  805;  Com.  v.  WaUaee.  8  New  Eng.  Rep. 
m.  148  Mass.  88. 

Mr.  Andrew  J.  Watemuua,  Atty-Gen., 
for  the  Commonwealth; 

The  objections  to  complaint  were  not  season- 
ably made. 

Pub.  Stat.  chap.  214,  §25;  Com.  v.  Donahue, 
180  Mass.  280;  Com.  v.  Goulding,  135  Mass.  652. 

It  was  competent  to  show  that  the  place  was 
one  of  common  resort. 

Om.  V.  WaUaee.  128  Mass.  400. 

The  presence  of  intoxicated  persona  in  the 
street  near  defendant's  house  was  an  it«m  of 
evidence  proper  to  be  considered  in  connection 
with  other  evidence. 

Com.  V.  Kennedy,  97  Mass.  224. 

The  testimony  as  to  statements  respectiag 
<&les  within  two  years  next  prior  to  making  of 
comi^aiiit  was  admissible. 

C&n.  V.  DiUane,  11  Gray,  67. 

■ortoB*  Ch.  J. ,  delivered  the  opinion  of  the 

arart; 

The  offense  of  keejdng  intoxicating  liquor 
SMasl 


with  intent  to  sell  the  same  unlawfully  may 
extend  over  many  successive  days,  and  may 
properly  be  charged  with  a  £0Rfinua7t^.  Com. 
T.  Cltiiiholm,  lOS^ass.  818. 

When  a  continuing  offense  is  charged,  the 
time  alleged  is  material.  It  is  descriptive  of 
the  offense,  and  fixes  its  identity;  and  the  evi- 
dence generally  must  be  confinol  to  acts  done 
within  the  time  specified,  and  the  defendant 
can  be  convicted  only  for  such  acts.  Com.  v. 
Briggs,  11  Met.  578;  Com.  v.  BlweU,  1  Gray. 
468;  Com.  V.  Buneter,  5  New  Eng.  Rep.  116, 
146  Mbss.  lOL 

In  the  case  at  bar,  the  offense  is  charged  with 
a  eontinuando;  and  the  superior  court  erred 
in  admitting  proof  of  acts  of  the  defendant 
at  times  not  specified  in  the  complaint,  and  in 
ruling  that  he  might  be  convicted  if  he  kept 
intoxicating  liquor  with  intent  to  sell  the  same 
at  any  time  within  two  years  before  the  making 
of  the  complaint. 

Bxe^ions  sustained. 


COMMONWEALTH  of  Massachusetts 

V. 

Simon  GEARY. 

1.  On  the  trial  of  a  complaint  for  selling 
intoxleatinc  Uqaor,  evldenee  on  the 

ftaxt  of  the  defbndant,  tending  to  show 
hat  the  liquor  which  the  government 
witnesses  testified  had  been  sold  to  them 
by  defendant  did  not  belon^f  to  him,  but 
to  a  club  of  which  he  was  a  member; 
that  the  liquor  was  on  the  premises 
merely  for  the  use  of  the  members,  and 
not  for  sale  \  and  that  no  member  had 
a  right  or  was  permitted  to  sell  any,— is 
eompetent  inrebattaL 

2.  In  snoh  a  case  it  is  proper  to  refbae  a 
request  to  ehArflfe  that,  if  the  person 
to  whom  the  sale  was  alleged  to  have 
been  made  paid  for  only  a  part  of  the 
liquor  in  a  bottle,  and  the  bottle  was 
passed  to  him  for  that  purpose,  and  he 
retained  possession  of  the  entire  oon- 
tents,  and  simply  used  a  glass  to  taste 
from  and  determine  what  the  llqnor  was, 
and  took  it  all  away,  there  was  not  a 
eoi^lvte  sale. 

(Suffolk  Filed  February  88,  1888.) 

ON  defendant's  exceptions.  Sustained. 
The  complaint  char^^  defendant  with  the 
unlawful  sale  of  intoxicating  liquor  to  one 
Drew. 

After  the  government  hiul  introduced  evi- 
dence tending  to  show  that  defendant  was 
guilty  as  charged,  he  testified  that  he  was  a 
member  of  ao  association  that  occupied  the 
premises,  and  the  liquor  was  owned  by  the  as- 
sociation; he  had  no  control  over  it,  and  none 
of  it  was  for  sale;  that  at  the  time  in  question  he 
had  on  his  hat  and  coat:  had  been  in  the  prem- 
ises about  twenty  minutes  with  a  friend  whom 
he  was  talking  with;  that  Drew  and  his  com- 
panion came  In;  the  bottle  was  on  the  counter, 
and  they  took  it.  and  paid  no  money;  hecallea 
to  have  them  Inrittg  it  back;  weot^^er  them 
towards  the  door,  and  wa^^^^^gr^^oole 
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One  Duffy,  who  was  thea  present,  trifled 
snbstantiftUy  as  tbe  defendant  as  to  the  truis- 
action  with  Drew  and  his  companion. 

Defendant  offered  to  show,  by  several  wit- 
□esses  who,  with  him,  were  members  of  an  as- 
sociation called  the  Albany  Associates,  that  the 
liquor  on  the  premises  in  question  was  owned 
by  tbe  associatioD,  each  member  having  con- 
tnbuted  towards  ils  purchase;  that  defendant 
waa  simply  a  member,  and  had  contributed  the 
same  amount  as  other  members  for  the  purchase 
of  tbe  liquor,  as  it  was  their  cmtom;  that  it 
was  there  only  for  the  use  of  members;  that 
none  of  it  was  for  sale,  and  uo  meml>eT  had  a 
richt.  or  was  permitted,  to  sell  any;  also  tbe 
evidence  of  the  party  who  purchased  tbeii^uor 
for  the  association,  the  party  who  sold  it  to 
them,  and  tbe  party  who  let  the  premises  to 
them,— all  of  wbich  was  exdoded  liy  the  court, 
and  defendant  excepted. 

Defendant  requested  tbe  court  to  rule  that  if 
Drew  and  his  companion  paid  only  for  a  por- 
tion of  tbe  whiskey,  and  the  bottle  was  passed 
them  for  that  purpose,  and  they  retains  pos- 
session of  tbe  entire  contents,  and  simply  used 
the  glasses  to  taste  from,  to  determine  what  it 
was,  and  took  all  away,  there  was  not  a  cora- 

Slete  sale.  This  the  court  declined  to  do.  and 
efendant  excepted. 

A  verdict  having  been  recdered  against  him, 
defendant  brought  the  case  to  this  court,  alleg- 
ingexceptions. 

Mr.  Beary  F.  Naphsii,  for  defendant: 

Any  evidence  having  a  tendency  to  Influmce 
the  jury  in  the  detomination  of  any  material 
question  of  fact  which  Is  controverted  should 
be  received:  it  can  never  be  deemed  to  be  re- 
dundant or  superfluous. 

BlaekweU  v.  HamiUon,  47  Ala.  47S.  See  2 
Wbart.  Ev.  1103. 

Tbough  the  question  of  sale  was  the  one  in 
direct  conflict,  yet  the  jury  were  first  required 
to  pass  on  tbe  credibUity  of  witnesses  and  to 
determine  on  whom  tbey  could  place  tbe  great- 
est reliance.  The  evidence  offend.  If  admitted, 
would  tend  to  aid  them  in  this  respect,  and 
would  corroborate  the  evidence  of  tbe  de- 
fendant. 

Com.  V.  Jeffritt,  7  Allen,  665;  Bnmn&r  v. 
Fhivmthal,  VJ  TS.T.IW:  Com.  v.  Austin,  97 
Haas.  696:  BlacktpeU  v.  Hamilton,  47  Ala.  475. 

Evidence,  however  slight,  which  tends  to  cor- 
roborate or  deny  the  te:jtimon^  as  to  the  ret 
gettcB,  should  not  be  considered  incompetent. 

Com.  V.  Cummingg,  121  Mass.  68;  Boston  <fc 
W.  B.  Co.  V.  Datia.  1  Gray,  103;  Com.  v.C Con- 
nor, 11  Gray,  94;  Mayor  y.  Com.  (P&.)heg.  Int. 
April,  1882.  p.  160. 

Having  testified  for  himself,  and  having  evi- 
dence to  corroborate  bis  testimony,  his  failure  to 
produce  it  could  be  taken  into  consideration  by 
the  jtxrv.  The  evidence  excluded  should  have 
been  admitted  for  that  purpose.  Its  exclusion 
raised  the  presumption  that  it  would  be  of  no 
benefit  to  tbe  defendant,  and  therefore  misled 
the  jury. 

Qm.  V.  CotteUo  119  Mass.  214;  Com.  v. 
Oummings,  and  Botton  AW.B.  Co.  v.  Dana, 
supra. 

This  evidence,  of  course,  would  not  deny  his 
guilt,  but  should  be  left  to  the  jniy  with  the 
other  facts  in  the  case. 

ifami?<o»  V.  iSCiKf,  S6Ind.  !M1;  Brmner  y. 


Fraumthai,  97  N.Y.ieS:  8tatev.&M>ard,Sl 
VL  880:  aimmtnu  v.  Butt,  8»  Iowa.  241;  Jb- 
hOeA  k.R.  Co.  V.  A^ortOt,  48  Ala.  16;  Safe 
V.  DaUy,  68  Vt.  442. 

Mr.  Andrew  J.  Watorvu*  AV^f^r 
for  tbe  Commonwealth. 

C.  All»n.  J.,  delivered  Uie  opinim  of  tbe 
court: 

For  the  prosecution  evidence  was  Intro- 
duoed  tending  to  establish  certain  crimiDttonr 
facts,  namely:  that  the  defendant  was  behind 
tbe  counter  with  his  coat  off,  and  in  poatesaoD 
of  whiskey  in  a  bottle,  with  glasBPs,  Uiuabeinf 
apparently  prepared  for  mekiog  salea  Tbi* 
evidence  tended  to  confirm  tbe  direct  lestimoi]; 
of  the  government  witness  that  a  sale  wis 
made  by  aim.  The  direct  testimony  of  a  ale 
being  contradicted  by  two  witnesses,  itwiiol>' 
viou^y  important  for  tbe  defendant  todnv,  if 
he  could.  Uiat  tbe  circumstances  whidt  Iior 
against  blm  were consiatent  with  hisinnooence. 
In  this  aspect,  testimony  was  competent  toiboir 
that  the  whiskey  did  not  belong  to  him,  bat  to 
a  club  of  which  be  was  a  member;  thai  tie 
whiskey  was  there  merely  for  the  use  of  tb» 
members,  and  was  not  for  sale;  and  that  no 
member  had  a  right  or  was  permitted  to  seU 
any.  No  doubt  all  these  things  might  be  tiw. 
and  yet  the  defendant  be  guilty:  bnt  their  ten- 
dency was  in  favor  of  his  innocence.  Tbe  yaif 
might  properly  find  them  sufficient  to  explain 
tbe  suspicious  circumstances  against  biai,  and 
thus  to  rebut  tbe  presumption  of  fKt  which 
might  otherwise  arise  frcnn  them.  Cem.r.&t- 
ion,  188  Mass.  600;  Qfm.  v.  /VwnpArrf,  13? 
Mass.  564. 

The  final  instruction  asked  for  was  im|icrir 
refused. 
Bjxeptioiu  sustaiiutL 


COMMONWEALTH  of  Maanchmctts 
e. 

Charles  O.  TAT  and  Frank  J.  DALET. 

1.  A  complaint  for  nnlawfaUy  exposiDg 
and  keeping  for  sale  intoxicatlaff  li- 
quors is  sustained  by  proof  of  keying 
for  sale,  without  proof  of  exposing  fv 
sale. 

2.  When  the  trial  jadge  has  correctly  In- 
structed theJoTT'  upon  tbe  trneintaiMt- 
tation  of  the  atatntes  Mad  upon  tiielaw 
relating  to  the  OMe.  it  is  prop^  to 
refuse  a  request  to  charge  that  the  jury 
may  con^aer  the  statutes  and  the  lav 
in  the  case. 
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(Middlesex  Pllod  February  28.  MMJ 

N  defendants'  exceptions.  Overruled. 
Complaint  for   unlawful  exposing  uxl 
keeping  for  sale  intoxicating  liquors  in  Slooe- 
ham,  on  January  16,  1887. 

The  evidence  for  the  government  tended  to 
show  that  defendant  I^ey  kept  a  abc^  ob 
Central  Htieet;  that  the  shop  was  searched  on 
January  16,  1887,  and  also  a  bam  50  feet  s«ar. 
to  which  one  could  pass  from  tbeshop  ihro^ 
open  passageways;  that  In  the  bam  wassbsncl 
two  thirds  full  of  whlftey.  hadfisa  lotk  fu- 
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est  and  marked  C.  O.  Tay.  The  faucet  was 
locked,  and  the  barrel  concealed  from  sight  by 

a  sailcloth. 

This  barrel  was  claimed  by  Tay,  who 
claimed  that  be  was  an  invalid  and  had 
the  liquor  for  his  personal  use.  It  appears  that 
Dal^  alone  kept  and  owned  the  saloon  or  shop 
OD  Gaitnil  Street,  while  Tay  ^it  and  owned 
one  on  Main  Street. 

The  government  then  aeked  a  witnesil  what 
Tay  kept  in  hte  saloon  on  M^n  Street;  whether 
be  bad  liquors  there,  or  a  bar;  what  was  in  the 
the  saloon:  to  which  the  defendants  objected: 
bat  the  court  admitted  it,  and  the  defendants 
excepted. 

It  api>eared  that  the  defendants  were  for- 
merly in  business  together  in  the  building  oc- 
cnpied  by  Daley,  but  not  within  a  year  of  the 
date  of  the  complaint,  and  that  there  was  a 
private  path  leaaing  from  the  back  door  of 
Daley's  saloon  to  the  window  in  said  bam, 
Uirou^  which  was  an  opening. 

The  defendants  asked  for  the  following  in- 
itracttons: 

1.  That  finding  intoxicating  liquors  in  the 
shop  or  barn  is  not  prima  facie  evidence  of 
keeping  with  intent  to  sell  or  expose  for  sale. 

i.  That  the  government  must  uiow  that  such 
liquor  was  kept  with  the  intent  to  expose  for 
isle  or  to  sell  in  this  Commonwealth. 

3.  That  there  must  be  an  offer  of  the  Ifguor 
hy  exposing  it  to  those  who  might  become  pur- 
caasers.  If  the  liquor  is  covered  up,  concealed, 
or  deposited  where  its  presence  could  not  be 
seen  or  known  to  the  public,  it  is  not  exposed 
for  sale  within  the  meaning  of  the  statute.  The 
words  are  to  be  taken  together,  to  get  at  the 
senae  of  the  statute. 

4.  That  the  jury  may  consider  the  statutes 
of  the  Commonwealth  relating  to  intozicatliig 
liquors,  and  the  law  in  the  case. 

The  court  refused  to  give  them,  and  the  de- 
fendants excepted. 

The  court  instructed  as  follows:  "The  bur- 
den is  upon  the  government  to  satisfy  you  that 
the  whiskey  foimd  in  the  barn  was  illegally 
kept  for  sale,  or  Uleg^y  exposed  for  sale,  and 
that  it  was  so  kept  or  exposed  by  the  defend- 
uts;thae,  as  the  defendants  did  not  claim  to 
have  a  license  to  sell  spirituous  or  intoxicating 
liqaor  if  the  whiskey  was  kept  for  sale  aod  to 
be  sold  by  defendants,  or  either  of  them,  in  this 
Commonwealth,  or  if  any  part  of  it  was  so  kept, 
then  the  part  so  kept  was  Ulegally  kept;  tiiat, 
upon  the  question  of  whether  it  was  so  kept, 
the  jury  may  take  into  consideration  all  the 
circumstances  disclosed  in  the  evidence;  that 
^  mere  foot-  that  the  whiskey  was  in  the  barn 
is  not  prima  fade  evidence  one  jray  or  the 
other,  but  is  simply  one  of  the  circumstances 
to  be  considered. 

"If  the  whiskey,  or  any  part  of  it,  was  ille- 
giUykqit  for  sale.and  the  defendant8,or  either 
of  them,  so  kept  it.  then  the  one  who  so  kept 
it  Aoald  be  convicted." 

"Hie  complaint  is  sustained  if  the  jury  are 
satisfied  that  the  defendants  kept  the  whis- 
key, or  any  part  of  It,  for  sale  as  above  slated, 
almough  there  was  no  exposure  for  sale;  and 
that  in  this  case  there  is  no  evidence  to  warrant 
s  conviction  upon  the  ground  of  exposure  for 
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Defendants,  having  been  found  gtdlty,  al- 
leged exceptions. 

Mr.  A.  v.  Iiynde.  for  defendants: 

The  instructions  given  by  the  court  did  not 
cover  the  requests  of  the  defendants;  they  were 
entitled,  upon  the  evidence,  at  least  to  the 
third  request. 

Com.  V.  MeCue,  121  Mass.  858. 

Aa  to  the  fourth  request,  the  court  declined 
to  Instruct  the  Jury  as  to  their  duty  in  consid- 
ering the  statute  and  the  law  relating  to  the 
case. 

Com.  V.  Anthet,  13  Gray,  29. 
Mr.  Andrew  J.  Watemuui*  At^-Oen., 
for  the  Commonwealth, 

C.  Allen,  J.,  delivered  the  opinion  of  the 

court: 

The  defendants  merely  presented  a  brief, 
which  is  very  short,  and  does  not  show  in  de- 
tail the  grounds  on  which  they  rely  in  support 
of  their  exceptions.  The  judge  ruled  that  there 
was  no  evidence  to  warrant  a  conviction  upon 
the  ground  of  exposure  for  sale.  But  the  com- 
plaint was  well  supported  by  proof  of  keep- 
ing for  sale.  Com,  T.  Atfdtu,  186  Mass.  160; 
Com.  T.  WOeh,  2  New  Eng.  Rep.  16S,  140  Mass. 
S73. 

The  averment  of  exposure  might  have  been 
omitted.  Com.  v.  Bpr^cgue,  128  Mass.  75;  Com. 
T.  Peto,  186  Mass.  156. 

The  judge  having  correctly  instructed  the 
juiv  upon  the  true  interpretation  of  the  statutes 
ana  upon  the  law  relating  to  the  case,  there 
was  no  occasion  to  give  Lbe  fourth  instruction 
which  was  asked  for.  Com.  v.  Anthea,  5  Qray^ 
185;  Com.  V.  Thomiley,  6  Allen,  446,  448. 

We  see  no  error  in  the  trial. 

Baeeeptiont  overruled. 


COMMONWEALTH  of  Maasadhuaetts 

V. 

John  SULLIVAN. 

1.  An  Indictment  under  Pub.  Stat.  chap. 
SfSO,  §  I,  for  settinc  up  and  promoting  a 
lottery,  wbicb  follows  the  words  of  the 
Btatate,  is  sufBcient. 

3.  A  game  in  which  a  price  is  paid  for  a 
chance  of  a  prize,  and  in  w  hicb  it  pur- 
ports to  be  determined  by  chance 
whether  the  one  who  has  paid  the  money 
should  have  the  prize  or  nothing,  Is  a 
lottM^f  and  ttie  opinion  of  tiie  Jury 
need  not  be  taken  thereon. 

8.  Whether  or  not  b  definitely  deecribed 
game  falls  -within  the  prohibition  of  the 
statute  is  a  qnestion  of  law. 

4.  When  the  tendeDcy  of  the  evidence  on 
the  trial  of  such  indictment  is  to  the  ef- 
fect that  all  the  transaetions  testified 
to  as  having  occurred  on  a  certain  day 
were  parts  of  one  continnoae  setting 
up  and  promoting  a  lottery,  the  soy- 
emment  is  not  reqnired  to  eleet  some 
transaction  complete  in  itself,  on  which 
to  go  to  the  jury. 

(Suffolk  FUed  Fabruary  88, 1888.) 

N  defendant's  exceptions.  Or>erruled. 
This  was  an  indictment  against  defend^t. 
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in  six  oounte,  for  setling  up  and  promoting  a 
certain  lottery  for  money,  under  Pub.  Stat. 
cbap^200.   The  first  count  was  as  follows: 

"The  juroES  for  the  Commonwealth  of  Mbb- 
sachuselts  on  their  oath  present  that  John  Sul- 
livan, of  Boston  aforesaid,  on  the  9th  day  of 
April,  in  the  year  of  our  Lord  one  thousand 
el^bt  hundred  and  eighty-six,  at  Boston  afore- 
said, with  force  and  arms  did  set  up  and  pro* 
mote  a  certain  lottery,  the  name  and  a  more 
particular  description  of  which  said  lottery  be- 
ing to  said  jurors  unknown,  which  said  lottery 
was  then  and  there  for  money,— eaid  lotteiy  not 
being  then  and  there  authorized  hy  law  In  said 
Commonwealth, — against  the  peace  ot  said 
Ck>mmonweaUh,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided." 

Defendant,  before  the  juir  was  impaneled, 
filed  a  motion  to  quash;  and,  upon  argument, 
the  court  overruled  the  motion  as  to  the  first 
and  third  counts,  but  sustained  It  as  to  the 
others.  Defendant  excepted.  After  the  evi- 
dence had  all  been  presented,  the  court  was 
asked  to  rule  that,  as  a  matter  of  law,  there  was 
not  sufficient  evidence  for  the  Jury  to  convict 
the  defendant  on  either  the  first  or  the  third 
couoL  The  courlordered  the  Jury  to  acquit  on 
the  third  count,  but  refused  the  request  of  the 
defendant  as  to  the  first  count,  and  ruled  that, 
as  a  matter  of  law,  if  the  jury  should  believe 
the  evidence  of  one  Walker,  which  was  the 
cmly  evidence  as  to  the  first  count,  it  was  a 
lottery,  and  a  setting  up  and  promoting  a  lot- 
tery, and  they  would  be  warranted  in  finding 
that  the  defendant  was  guilty  of  setting  up  ana 
promoting  a  lottery.   Defendant  excepted. 

One  )^lker  testified  that  he  knew  the  de- 
fendant; that  on  April  1,  1886,  he  went  to  a 
room  in  buildingNo.  11S6,  Wadiington Street, 
Boston;  that  the  room  had  a  long  counter,  and 
behind  it  were  some  men  writing;  that  thirty 
minutes  after  witness  got  there  toe  defendant 
came  in,  took  off  bis  coat  and  bat,  and  said  to 
one  Graham,  who  was  one  of  the  writers,  "I 
am  ready  to  go  to  work;"  that  witness  asked 
him  if  he  was  a  writer  there.  Defendant  said 
he  was,  and,  on  being  a^ed  if  he  was  the 
proprietor,  replied  that  be  was  only  hired  there, 
and  did  it  for  money;  that  witness  asked  de 
fendant  to  whom  he  should  look  for  bis  money 
if  he  won  any,  and  defendant  said  he  would 
settle  all  as  soon  as  the  drawings  were  made; 
that  witness  gave  him  four  numbers,— what  is 
called  a  "horse;"  that  is,  a  combination  of  four 
numbers  from  a  column  of  78, — that  if  witness 
had  given  three  numbers  it  would  be  a  "gig;" 
that  witness  paid  ten  cents  to  defendant;  that 
he  saw  several  other  persons  give  defendant 
numbers  and  give  and  take  money;  that  de- 
fendant gave  him  a  ticket  or  piece  of  paper 
with  479  on  it 

Q.  What  does  479  stand  for? 

A.  The  number  for  the  drawing;  each  draw- 
ing is  numbered  a  dass  munber.  The  draw- 
iDgs  are  put  in  envelopes. 

The  witness  testifiea  that  he  stayed  there  ten 
or  fifteen  minutes,  and  saw  others  receive  from 
defendant  similar  papers  with  numbers,  and 
give  money  to  him;  that  defendant  stood  up 
and  aAed  if  there  were  any  other  parties  th^ 
TPanted  to  take  part  in  the  game,  and  UxA  an 
enve](nw  from  the  wall,  took  out  therefrom  a 
sup  (J  paper  witii  twelve  numbers  in  each 
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column,  numbers  being  below  78.  tamed 
around,  and  copied  with  chalk  the  number*  oo 
a  blackboard  and  also  the  class  number;  then 
a  man  made  a  claim  <rf  $6,  and  defendant  paid 
him  with  money  from  the  oouoterdiawer;  ihea 
defendant  oontmued  to  write  again,and  witnesi 
remained  and  saw  another  drawing  made  in  the 
same  way. 

Q.  Tou  say  you  saw  another  drawing  after 
the  one  in  which  you  had  numbets.  DeecribeiL 

A.  The  numbers  that  the  persons  wanted  to 
give  defenduit  or  call  out,  defendant  would 
write  on  slips  of  paper  in  [daoe  of  the  nnoer 
he  took  from  them;  when  the  audience  cesiea 
to  take  part  they  made  another  drawing.— that 
is,  defendant  took  another  envelope  and  took 
out  a  drawing  just  as  he  did  in  the  other  one 

Q.  Describe  this  game  in  full. — in  detail 

This  question  was  excluded  by  the  court. 

On  oross-examiikation: 

Q.  Did  one  Washington  go  with  you  totbii 
room,  MarcU  81  or  April  8, 1886? 

A.  Yes. 

Q.  Didn't  Washington  charge  you  with  pick- 
ing up  this  paper  yoiThave  produced,  and  other 

gapers  with  numbers  on  them,  from  the  roon 
Dor,  and  proposing  to  him  to  go  into  oomt 
and  swear  that  they  were  bought  of  defendant 
and  Orabam;  and  didn't  WashingtOD  say  that 
he  wouldn't  have  anything  to  do  with  you  «b 
that  account? 

This  question  was  excluded  on  ol^jeetioo  1^ 
the  district  attorney,  and  defendant  excepteo. 

After  all  tbe  evideaoe  was  in,  the  defeiulant 
also  asked  tbe  court  to  require  the  goTemmeot 
to  elect  some  transaction,  complete  by  ilsdf,  on 
which  it  would  go  to  the  jury  on  the  first  count ; 
but  the  court  reused  so  to  ml^  and  ruled  that 
the  government  might  rely  on  all  the  tranesr- 
tions  of  said  April  1;  and  defendant  excepted. 

Defendant,  having  been  found  guQ^,  alleged 
exceptions. 

Metri.  John  L.  Eldridc*  and  D.  F.  Rta. 

for  defendant: 

There  was  no  evidence  that  the  alkged  lot- 
tery was  held  out  to  the  puUic   Tet  it  wai 

necessary  to  prove  that  fact. 

Wattingford  v.  Mutual  Society,  L.  R.  5  An>. 
Cas.  Smith  v.  Anderson,  h.  R.  15  Ch.  Dir. 
269. 

JUr.  Andrew  J.  Watermmn.  for  tbeGom- 
monwealth: 

The  question  reepecting  what  Washington 
said,  charging  tbe  government  witeen  with 
pickiDg  up  from  the  floor  certain  papers,  was 

Sropcrly  excluded,  in  the  exercise  of  the  bnad 
iscreUon  in  the  presiding  judge,  and  benoe 
the  matter  is  not  a  subject  of  excq>tion. 
Qm.  V.  Socket,  22  Pick.  894. 
The  defendant  is  charged  with  setting  np 
and  promotfng  a  lottery  for  nuHi^.   The  evi- 
dence, so  far  as  the  record  shows,  was  aU  di- 
rected to  one  occasion,  on  April  1;  tboe  was 
no  propriety  in  asking  for  an  electkni,  and  tbe 
refusal  was 'not  subject  to  an  eioHttioD. 
Com.  V.  Pratt,  IVI  Mass.  88. 

Holme««      delivered  tbe  opbiion  of  tbe 

court: 

1.  This  is  an  indictment,  under  Pub.  Stat, 
chap.  208,  g  1,  for  setting  up  and  ptomotiDg  a 
lottery.  The  Indictment^ollows  ute  woids  of 
thestatutean45^,^^^^i@^g[e  ^ 
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3.  The  testimony  described  a  came  subttan- 
tiAlly  similar  to  that  described  in  Oe»n.  t. 
Wnght,  187  Mass.  250,  which  the  jury  found 
to  be  a  lottei?.  The  defendant  ask«l  the  court 
to  mle  that  uiere  was  do  suflBcieot  evidence  to 
warrant  a  ooDTiction.  The  court  refused  so  to 
role,  but  ruled  that,  If  the  evidence  was  be- 
lieved, "it  was  a  lottery,  and  a  setting  up  and 
promoting  a  lottery,"  and  that  the  jury  would 
be  warranted  in  finding;  the  defendant  guilty. 
U  the  statement  that  "it  was  a  lottery,"  etc., 
wasanytbing  more  than  a  preliminary  explana- 
tion of  why  the  court  refused  the  defendant's 
request, — tiie  substance  of  the  ruling  made  be- 
ing that  there  was  evidence  for  the  jury, — ^we 
cannot  say  that  it  went  too  far. 

The  testimony  was  not  very  clear,  it  is  true, 
sod  farther  description  seems  to  have  been  ex- 
cluded on  the  defendant's  objection.  But  if 
the  evidrace  meant  anything,  it  described  a 
gune  in  which  a  price  was  paid  for  a  chance 
of  a  mize,  and  in  which  it  purported  to  be  de- 
termined  1^  chance;  that  is.  by  means  making 
the  result  independent  of  the  will  of  the  man- 
ager of  the  game,  according  to  a  scheme  held 
oat  to  the  public,  whether  be  who  paid  the 
money  should  have  the  prize  or  nothing.  This 
having  been  determinea  to  be  a  lottery  in  (hm. 
V.  Wright,  it  is  not  necessary  to  go  on  forever 
taking  the  opinion  of  the  jury  in  each  new 
case  that  comes  up.  WfaetherornotadeOnltely 
doscribed  game  falls  within  the  prohibition  of 
the  statute  is  a  question  of  law.  The  defend- 
snt  was  bound  to  know  at  his  peril.  Whatever 
practical  uncertainty  courts  may  have  felt  upon 
asnbjcct  with  which  they  are  less  well  ac- 
^oainied  than  some  others  of  tbe  commimity, 
to  theory  of  law  there  is  no  uncertainty,  and 
Qie  sooner  tbe  question  is  relieved  from  doubt 
the  better. 

3.  The  court  excluded  a  question  by  the  de- 
fendant, on  croes-examinstion,  whether  one 
Washington,  who  on  another  occasion  accom- 
p&nied  the  witness  to  the  same  place,  did  not 
charge  him  with  having  plckra  up  a  paper 
prodoced,  and  with  having  proposed  to  Wash- 
ington to  swear  that  it  was  Dought  of  the  de- 
fendant, etc.  The  exdunon  was  proper  in  the 
diBcrelion  of  the  court.   There  was  no  offer  to 

Kive  that  the  witness  acqtiiesccd  in  tbe  charge, 
e  means  of  Washington's  knowledge  was 
Dot  suggested.  Tbe  witness  might  have  been 
asked  about  the  fact  with  which  be  was  sup- 
posed to  have  been  charged,  and  Washin^n 
might  have  been  producra  to  contradict  him  if 
he  could  do  so. 

4.  It  did  not  appear  wUb  certainty  that  all 
the  transactionB  of  April  1  were  not  parts  of 
one  continuous  setting  up  and  promoting  a  lot- 
tery. The  tendency  of  the  evidence  was  the 
otber  way.  The  motion  that  the  government 
should  be  required  to  elect  some  transaction 
nnnplete  in  itself  was  rightly  oremiloi. 


Clarence  A.  HADDOCK,  iSer., 
«. 

BOSTON  &  MAINE  B.  R  Appt. 

1- There  is  BO  Umit  to  the  timo  after  the 
death  of  atestator  in  which  a  will  dis- 
SMasb. 


posing  of  roal  estate  can  be  admitted 
to^wbate* 

3.  Tbe  fact  that  a  woman  actual^  en- 
outed  a  paper  purporting  to  be  a  will* 
at  a  time  when  a  married  woman  was 
incompetent  to  make  sucb  will,  may  be 
considered,  in  conDection  with  otber 
evidence,  as  tendingto  show  that  snob 
woman  was  a  widow,  and  therefore 
eomiietaBt  to  make  such  will. 

(BsKX  Filed  Febmarr  29,  1888.) 

ON  report.    Case  to  ttand  for  further  proceed- 

This  was  an  appeal  from  a  decree  of  the 
Probate  Court  of  Essex  County,  admitting  to 
probate  the  will  of  Sarah  Pendergast,  formerly 
of  Haverhill.  The  Boston  &  Maine  Railroad 
Company  owned  land  in  Haverhill,  the  title  to 
whi(^  it  had  obtained  through  the  beirs  of 
said  Sarah  Pendergast.  The  wul,  if  established^ 
devised  the  lands  to  persons  other  thau  those 
who.  as  heirs,  bad  conveyed  title  to  the  railroad 
company.  The  rights  oi  the  railroad  compiany 
might  therefore  be  affected  by  the  establish- 
ment of  the  will,  and  it  claimed  the  right  to 
appeal,  which  right  was  recognized  by  Morton, 
ut.  J.,  bef(m  whom  the  case  was  tried.  Is- 
sues were  submitted  to  a  jury,  and  exceptions 
were  taken  to  rulings  made  and  refusals  to 
rule,  and  the  case  was  reported  to  the  full  court. 
If  the  rulings  and  refusals  to  rule  were  incor- 
rect, a  new  trial  of  the  issue  was  to  be  had, 
otherwise  tbe  case  was  to  stand  for  further 
proceedings  in  the  supreme  judicial  court. 

Further  facts  appear  in  uie  opinion  of  the 
court. 

Mr.  Solomon  Idncoln,  for  appellant: 

To  the  o^nion  of  the  court  io  mitmway  v. 
ffolbrwk,  1  Pick.  117,  the  reporter  has  appended 
the  following  note: 

"Mr.  Jmtiee  J&ckson,  at  the  argument,  said 
that  there  was  a  case  in  tbe  county  of  Essex, 
perhaps  thir^  years  ago.  where  it  was  found 
that  the  widow  of  the  testator  must  lioid  land 
under  the  will,  which  bad  not  been  proved. 
The  will  was  therefore  carried  to  the  probate 
office,  but  more  tbim  twenty  years  beingelapaed 
since  the  death  of  the  testator.the  judge  of  pro- 
bate refused  to  allow  it;  but  upon  an  appeal  the 
decision  was  reversed,  as  a  will  must  be  proved 
and  allowed  in  order  to  convey  land." 

The  case  was  that  of  Bourne  v.  Oreenleaf. 

See  Waiera  v.  StU^mmf,  12  Allen,  13. 

The  paperson  file  in  E»8ex  County,  In  Bourne 
V.  Oreenleaf,  show  that  a  paper  purporting 
to  be  the  will  of  Thomas  Beck,  b«iring  date 
August  1,  1765,  was  offered  for  probate  to  the 
Court  of  Probate  for  Essex  County  on  l^ecem- 
ber  7, 1801,  by  Joseph  Buckley,  attorney  to 
Deborah  Bourne,  who  recites  in  her  petition 
that  she  is  a  sister  and  one  of  tbe  heirs  of 
Frances  Beck,  deceased,  who  was  named  in  the 
-will  of  Thomas  Beck  as  bis  widow  and  execu- 
trix. Her  petition  does  not  state  the  date  of 
the  death  of  Thomas  Beck,  nor  of  the  death  of 
Frances  £eck.  It  prays  the  court  "to  proceed 
to  hear  and  examine  the  witnesses  whose  names 
are  subscribed  to  said  will,  and  to  prove  and 
allow  the  same  in  due  form  of  law.'V->  i 

Upon  the  same  day  the  court  d€|Cid*.44)*W  C 
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lows:   "I  do  not  coosider  myself  authorized  I 
by  law  to  make  any  order  or  decree  on  the  in- 
strument  above  mentioned,  and  therefore  do 
not  grant  the  above  Tequest" 

Deborah  Bourne  daimed  an  appeal,  which 
was  duly  entered  in  the  supreme  judicial  court; 
one  of  her  reasons  of  appeal  being — 

"Third.  That  the  said  judge  was  fully  au- 
thorized by  taw  to  proceed  (o  hear  and  examine 
the  said  subscribiug  witnesses,  and  upon  such 
examination  to  prove,  approve,  and  allow  the 
said  instrument  as  the  last  will  and  testament 
of  the  said  Thomas  Beck." 

The  appeal  was  duly  beard  by  tbe  supreme 
judicial  court,  and  tbe  court  admitted  the  will 
to  probate. 

Certain  papers  on  file  in  the  probate  office, 
alleging  objections  to  the  probate  of  the  will, 
do  not  appear  to  have  been  presented  to  the 
ajmellate  court. 

In  Shumwap  v.  Bolbrook,  1  Pick.  It7,  the 
court  says:  "If  a  will  can  be  found,  it  may  be 
proved  in  the  probate  olflce  at  any  time,  in 
order  to  establish  a  title  to  real  estate."  The 
case  does  not  decide  this  point,  however,  but 
merely  that  a  will  of  which  there  has  been  no 
probate  cannot  be  admitted  in  evidence;  and 
tbe  words  quoted  are  obiter  dieta. 

In  Watera  v.  Stiekneg,  12  Allen,  18,  Judge 
Gray  says:  "It  has  been  directly  adjudged  by 
this  court  that  a  will  may  be  proved  even 
thirty  yean  after  the  death  of  the  testator,"  etc., 
and  cites  as  authority  Bourne  v.  Oreenleaf  and 
Shumioay  v.  Hotbrv^.  In  this  case,  again,  the 
only  point  decided  material  to  the  present  dts- 
cuasion  is  that  a  codicil  may  be  admitted  to 
probate  fourteen  years  after  tbe  maker's  death, 
andtiie  words  quoted  are  again  obiter  dicta. 

The  cases  of  Bourne  v.  GreenUaf,  Shvmtoap 
T.  HoQrrook,  and  Waten  v.  Stickney  are  all  tbe 
cases  decided  in  Massachusetts  which  touch  the 
question  under  consideration,  and  they  all  rest 
upon  the  narrow  foundation  of  Bourne  v. 
QreenUaf.  That  case  caooot  be  regarded  as 
one  of  controlling  aatbority. 

The  question  u  therefore  practically  a  new 
one,  to  be  settled  upon  juat  principles. 

There  must  be  a  limit  beyond  which  a  court 
would  not  admit  a  will  to  probate.  What  is 
that  limit?  It  BhouM  be  set  at  leas  than  sixty- 
three  years. 

In  detenniniDg  what  limit  is  reasonable,  ref- 
erence must  be  had  not  merely  to  the  rights  of 
the  testator  and  his  representative  and  succes- 
sors, but  also  to  the  interest  of  the  community 
in  which  bis  property  lay. 

Statutes  in  effect  declaratory  of  the  prin- 
ciple of  law  for  which  the  appellant  contends 
have  been  enacted  in  certain  States.  In  Maine, 
after  twenty  years  from  the  death  of  a  person, 
no  probate  (U  bis  last  will  can  be  ori^ally 
granted  (Rev.  Stat  chap.  64,  %  1).  In  Con- 
nocticut  a  limit  of  ten  years  is  imposed  (Gen. 
Stat.  Rev.  ISTS,  chap.  11,  §  11). 

Mean-t.  Benjamin  F.  Butler  and  Pren- 
tiaa  Webster,  for  appellee: 

The  fact  that  the  will  in  question  is  so  old  is 
not  in  itself  a  bar  to  the  right  of  the  parties  in- 
terested in  it  to  prove  it  in  probate,  so  far  as  it 
affects  real  estate. 

If  a  will  can  be  found,  It  may  be  proved 
in  the  probate  court  at  any  time,  in  order  to 
estabHdi  a  title  to  real  estate. 
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Skumwaj/  V.  Holbrook,  1  Pick.  117;  Watm 
V.  Stiekney,  12  Allen,  18. 

The  law  recognizes  a  conclusive  piesuinp- 
tioD  In  fttvor  of  due  execution  of  uwient  «iU» 
and  deeds.  Whai  these  tnstminenlsaie  fhhtr 
years  old,  and  are  unblemished  by  any  alter- 
ations, they  are  said  to  prove  thenudvo. 
Their  bare  production  is  sufficient,  tbesnhBCrib 
ingwitnesses  being  presumed  to  be  dead. 

Wynru  v.  TyrwhUt,  4  Bam.  &  AkL  877,  nd 
cases  there  cited;  Ely  v.  Steieart,  3  Atk.  44. 
and  cases  there  cited;  Taylor,  Ev.  ^  87,  88; 
Winn  V.  fiatterttm.  84  U.  8.  9  Pet.  674.  675  (9 
L.  ed.  370);  U.  8.  Bank  v.  Dandridge.  SS  U.  S. 
12  Wheat  70,  71  (6  L.  ed.  554.  «65>;  Nefikrop 
V.  Wright,  24  Wend.  331.  398;  King  t.  Lm, 
1  Gush.  486. 

But  it  must  appear  that  the  instrument  conn* 
from  such  custody  as  to  afford  a  reasontUe 
presumption  Id  favor  of  its  genuinenees. 

Doe  V.  Samptea.  8  Ad.  &  H.  151 ;  iftw  v. 
lingt,  7  East,  391;  Doe  v.  Peane.  2  Moody  t 
R.  240. 

Tbe  jury  were  authorized  to  find  that  Sinb 
Penderrast  was  a  widow,  taking  the  redttlsb 
the  dew  from  Marv  Ayerasmattereof  nfnli- 
tion.  The  deed,  which  was  pot  in  evidence,  wai 
an  original  deed. 

Taylor.  J&v.  §  651;  Doe  t.  Skinner.  8  BxA 
84;  Doe  v.  Witteomb,  6£xch.  60S. 

Tbe  jury  havhig  found  her  to  be  in  a  ooodi- 
tioo  of  widowhora  at  the  date  of  receiving  ibe 
deed  as  a  widow,  and  under  which  she  acted 
as  a  widow,  had  the  right  to  presume  that  Ibe 
condition  of  widowbu^  continued,  in  accord- 
ance with  experience  in  human  aflain,  onlaa 
evidence  was  submitted  by  the  appellaat  to 
control  the  presumption.  This  is  founded  <m 
the  experienced  continuance  or  immutability, 
for  a  longer  orshoiterperiod,  of  human  aibiiB. 

Greenl.  Ev.  8  41;  Taylor.  Ev.  §  196;  «C.  B. 
680  Price  V.  Pnee.  16Mees.&  W.  282,  340-348; 
8cale»  V.  Key,  11  Ad.  &  El.  819;  Beg.  v. 
ahcdl.  7  Q.  B.  158;  Bex  v.  Tanner,  1  Em.  M: 
Bex  V.  Budd,  S  Ei^p.  280;  Piekett  v.  AkMsm.  4 
L.  R.  Ch.  App.  190. 

The  fact  that  she  allowed  hoself  to  be  iQm 
a  widow  in  the  deed  is  conclusive  on  that  poiu, 
when  uncontradicted. 

Greenl.  Ev.  g  211;  Taylor,  Ev.  gg  97,  8S8; 
Doe  v.  Stone,  8  C.  B.  176. 

The  ju^  was  authorized  to  presume  that  w 
death  of  Pendergast  was  some  time  prior  to  tke 
date  of  tbe  deed  received  and  acted  npoo  If 
her  as  a  widow  in  1801,  and  mfBdoit  to  adm 
of  the  presumption  that  seven  years'  coatiw- 
ous  absence  had  elapsed  prior  to  the  exeenHoa 
of  the  will  in  1807. 

Loring  v.  Steineman,  1  Met.  904;  Nemmt*  t. 
Jenkins,  10  Pick.  616. 

For  tbe  purpose  of  determining  tbe 
rights  of  persons,  the  courts  omduBfvdy  p^ 
Bume  that  every  sane  person  above  the  age  « 
fourteen  is  acquainted  with  thecmnnHoaiW 
as  the  statute  law  of  the  land.  _ 

1  Russ.  Or.  26;  1  Hale,  42;  Taylor,  Ev.  §  w 
Eaten  v.  Foiter,  9  Pick.  112. 

Deveoa,  J.,  delivered  the  opinion  of  tk 
court: 

The  first  question  diacussed  bytlie  tMdwt 
is  wbeUier  the  probate  court  has  antbor^,  ** 
matter  of 
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three  years  after  the  death  of  the  testator,  and, 
inddentally,  whether  there  is  any  limit  of  time 
after  the  death  of  the  testator  subsequent  to 
which  the  court  has  no  such  authonty.  In 
Shumwi^  V.  Holbrook,  I  Pick.  117,  the  question 
was  wbeiherawill  not  admitted  to  proD^e  was 
admisuble  in  evidence.  It  was  held  that  it 
was  not,  but  it  is  said:  "  If  a  will  can  be  found, 
it  may  be  proved  in  the  probate  court  at  any 
time,  in  order  to  establish  a  title  to  real  estate. 
It  differs  from  an  administration  of  personal 
property,  which  cannot  be  originally  granted 
upon  Uie  estate  of  any  person  after  tvenQr 
years  from  his  decease.  In  the  course  of  the 
argument,  Mr.Jmtiee  Jackson  alluded  to  a  case 
ID  Essex  County,  perhaps  thirty  years  before, 
wbere  it  was  found  that  a  widow  must  hold 
land  under  a  will  which  bad  not  been  proved. 
The  will  having  been  offered  for  probate,  the 
judge  of  probate  declined  to  allow  it,  as  more 
than  twenty  years  had  elapsed  since  the  death 
of  the  testator;  and  on  appeal  his  decision  was 
reversed  and  the  will  admitted  to  probate. 

The  research  of  counsel  for  the  appellant 
has  established  that  the  case  ihm  alluded  to 
was  that  of  Bourne  v.  0reenkaf(Ea3tx),&ndi  has 
supplied  us  with  as  satisfactory  an  account  of 
it,  drawn  from  the  papers  on  nle,  as  they  will 
afford.  It  is  a  rase  to  which  some  weight  must 
be  attached,  as  it  brought  into  question,  direct- 
ly, the  authority  of  the  court  of  probate,  and 
the  appeal  was  to  the  full  bench  of  the  supreme 
court,  which  reversed  the  original  decree. 
While  no  opinion  appears  to  have  been  written, 
it  could  not  but  liave  been  a  carefully  considered 
case,  as  it  reversed  the  opinion  of  the  judge  of 
probate  as  to  the  extent  of  his  jurisdiction. 
The  will  thus  admitted  to  probate  was  so  ad- 
mitted thirty-slK  or  thirty-seven  years  after  Its 
date.  How  long  after  the  death  of  the  testator 
does  not  clearly  appear,  although  some  of  the 
papers  found  indicate  that  it  was  more  than 
tburty  years  after. 

In  Marcjf  v.  Marcy,  6  Met.  860,  the  question 
was  whether  there  was  sufBcient  evidence  that 
a  will  which  became  operative  forty -three  years 
before  had  been  admiUed  to  probate,  so  that 
it  could  be  read  in  evidence.  The  court 
held  that  there  was  such  evidence,  adding: 
"And,  nn  evidence  like  the  present,  it  would  be 
the  duty  of  the  probate  court  to  establish  the 
will  if,'  for  want  of  form,  the  probate  should 
have  been  considered  so  defective  that  the 
win  had  been  r^ected,as  evidence,  in^its  present 
form." 

In  Water*  v.  8tiekney,  13  Allen,  1 ,  where  It 
was  held  that  the  protmte  court,  fourteen  years 
after  admitting  a  will  to  probate,  might  admit 
to  probate  a  codicil  written  upon  the  same  leaf, 
which  had  escaped  attention,  and  was  not 
passed  upon  at  the  time  of  the  probate  of  the 
original  will,  it  is  said  by  Mr.  Juttiee  Gray, 
citing  the  above  cases:  **  It  has  been  directly 
adjudged  by  this  court  thata  will  may  be  proved 
even  thirty  years  after  the  death  of  the  testator, 
although  original  administration  could  not  by 
statute  be  granted  after  twenty  years;"  and 
acain,  "  if  no  will  bad  been  proved,  the  lapse 
of  time  would  not  prevent  both  will  and  cod- 
icil from  being  proved  now." 

While  it  Is  true  that  in  neither  of  these  cases 
has  it  been  decided  that  a  will  disporing  of  lands 
can  be  admitted  to  proliate  aft^  siz^  years, 
8Hm. 


yet  there  is  no  suggestion  in  any  of  them  that 
there  is  any  limitation  of  lime  to  such  proof  ; 
and  the  language  used  is  quite  explicit  to  the 
contrary.  In  view  of  the  decisioos  made,  and 
the  repeated  expressions,  directly  relevant  to  the 
cases  considered,  used  in  argument  by  judges 
of  this  court,  we  cannot  treat  this  inquiry  as 
the  defendant  desires  we  should,  as  practically 
a  new  question.  We  mu.ot  deem  it  as  one  that 
has  been  fairly  passed  upon  and  decided.  It 
may  be  that  the  inconveniences  which  might 
arise  from  the  probate  of  a  will  many  years 
after  the  death  of  the  testator  were  such  that  a 
statute  limiting  the  period  might  be'  properly 
enacted.  That  course  has  in  some  States  been 
adopted.  Conn.  Rev,  Stat.  1875,  chap.  11, 
Si  11 ;  Me.  Rev.  Stat.  chap.  64,  §  1.  But  stat 
utes  of  limitation  are  arbilraiy,  and  the  con- 
siderations which  apply  to  positive  laws  of  this 
character  are  legislative  rather  than  judicial. 
In  many  instances,  where  a  great  length  of  time 
has  dapsed  after  the  death  at  a  testator,  posses- 
sory tines  will  have  been  acquired  which  will 
prevail  ag^ost  the  record.  What  is  due  to  the 
just  rights  of  the  devisees  is  to  be  considered 
with  r^erence  to  other  rights  of  property  or  to 
the  reposeof  the  community;  but  such  consid- 
erations belong  to  the  domain  of  legislation. 
So  long  as  one  can  produce  the  evidence  neces- 
sary to  obtain  the  [vobate  of  a  will,  we  can  see 
no  leeal  reason  why  one  who  relies  upon  it 
should  not  be  allowed  to  prove  it  as  he  would 
be  permitted  to  prove  a  deed,  however  ancient, 
under  which  he  claimed  title.  The  fact  that  he 
could  not  offer  in  evidence  a  will  not  admitted 
to  probate,  as  he  might  an  ancient  deed,  would 
certainly  afford  no  reason  why  its  authenticity 
should  not  be  established  to  the  probate  court 
by  its  regular  course  of  procedure. 

The  appellant  further  contended  that  the  jury 
ought  not  to  have  been  allowed  (in  determining 
the  question  whethertbe testatrix  wasawidow, 
and  thus  competent  to  make  a  will  as  the  law 
stood  in  1807)  to  consider  the  fact  that  she  ac- 
tually executed  a  paper  purporting  to  be  a  will 
devising  land,  as  any  evidence  that  she  had  le- 
gal capacity  so  to  do.  This  fact,  in  connection 
with  tbe  other  facts  proved,  was  competent  to 
be  considered.  There  was  no  rulingthat  alone 
it  would  have  been  sufficient  to  establish  her 
legal  capacity, — that  is,  that  she  was  at  the  time 
a  widow.  There  was  evidence  of  reputation 
that  the  husband  of  thetestatrixdiedsoonafter 
their  marriage;  that  a  deed  was  made  to  her 
December  21.  1801,  of  the  ver^  land  whlchshe 
undertook  to  dispose  of  by  will,  in  which  she 
was  described  as  Sarah  rendergast.  widow, 
which  deed  was  found  among  her  papers;  and 
she  executed  tbe  will  by  the  same  name  as  that 
recited  in  the  deed  in  which  she  was  described 
as  widow,  although  that  word  is  not  appended 
to  her  name  in  the  will.  The  act  done  by  her, 
of  disposing  or  asBiiming  to  dispose  of  her  prop- 
erty, which  she  could  onlv  lawfully  do  if  a 
widow,  was  an  assertion  of  her  status,  and  that 
of  her  legal  C8pacity,made  in  animportant  trans 
action, — which  might  properly  have  been  con- 
sidered in  connection  with  the  other  evidence. 

The  conclusion  we  have  reached  renders  it 
unnecessary  to  decide  whether  the  appellant 
was  lawfullv  entitled  to  appeal.  Other  excep- 
tions taken     it  were  waiined  hi  thXcourt.  , 
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D.  Nelson  8KILLINGS 

V. 

MASSACHUSETTS  BENEFIT  ASSOCI- 
ATION. 

A  person  vhose  only  relation  to  a  deceased 
member  of  a  beneflt  aBBoela.tion.  oi^an- 
ized  under  Pub.  Stat.  chap.  115,  is  that 
of  a  creditor,  is  nota  person  "aejpend- 
ent"  upon  such  member,  within  the 
meaning  of  the  statute;  and  a  promise 
by  such  assoctation  to  pay  such  creditor 
the  monev  payable  on  the  death  of  such 
member  is  void;  and  the  creditor  can- 
not nu^taln  an  action  thereon,  either 
for  bis  own  use  or  that  of  any  otiier 
person. 

(Suffolk  FUed  March  1. 1888.) 

ON  plaintiffs  exceptions.  Overruled. 
Tbis  was  an  action  tA  contract  to  recover 
$7,000  upon  two  certificates  of  membership  is- 
sued by  defendant,  a  corporation  doinr  busi- 
ness under  Pub.  Stat.  chap.  119,  upon  Qxe  life 
of  Edward  A.  Clapp. 

Defendant  asked  the  court  to  rule  that,  as 
plaiatifl  was  not  a  relative  of  Clapp,  but  only 
a  creditor,  he  was  not  a  dependent  within  the 
meanlDf^  of  Pub.  Stat.  chap.  116,  %  8,  and  could 
not  maintain  tbis  action.  The  court  so  ruled, 
and  ordered  a  verdict  for  defendant;  whereupon 
plaintiCF  alleged  exceptions. 

Meters.  Robert  H.  H orae,  Jr.,  and  Wil- 
liam Richardaon,  for  plaintiff: 

One  not  a  relation,  nor  even  a  creditor,  may 
under  some  circumstances  be  a  dependent;  and 
that  the  Legislature,  by  the  Act  of  1883,  con- 
templated such  a  possibility,  is  apparent  by  the 
use  of  the  words  "or  any  persons  dependent 
upon  deceased  members.' 

It  was  a  question  of  fact  for  the  jury,  and 
not  a  question  of  law  for  the  cotut,  to  deter- 
mine whether  or  not  the  plaintiff  was  depend- 
ent upon  the  deceased  member. 

Legion  of  Honor  v.  Perry,  I  New  Eng.  Rep. 
715.  140  Mass.  080, 690. 

But  even  if  this  ruling  was  correct,  defendant 
cannot  be  relieved  from  its  obligation  to  per- 
form its  contract  with  its  member.  All  the 
premiums  or  assessments,  which  are  In  law  the 
equivalent  of  the  amount  due  under  the  policy 
or  certificate,  have  been  received  by  the  de- 
fendant, and  performance  of  the  contract  on 
bis  part  has  been  complete. 

S  Morawetz.  Priv.  Corp.  650,  068,  689;TFftt*- 
ney  Armt  Co.  v.  Barlow.  68  N.  Y.  68;  Bradley 
T.  Ballard,  55  111.  415;  Steam  Navigation  Go.  v. 
Weed,  17  Barb.  888;  Dartt  r.  Gale,  88  HI.  186; 
Wright  v.  Pipe  Line  Co.  101  Pa.  204;  Blooming- 
ion  Mut.  Ben.  L.  Int.  Atto.  v.  Blue,  8  West. 
Rep.  642.  130  III.  121;  Faneuil  Hall  Bank  v. 
Brighton  Bank,  16  Oray,  684;  Denver  F.  Int. 
Co.  V.  MeCMland,  9  Col.  11 ;  Maneely  r.  Knighti 
^^rmingham  of  Pa.  7  Cent.  Rep.  688, 116  Pa. 

In  all  the  cases  in  which  the  statute  ander 
which  benefit  associations  are  authorized  to  be 
formed  and  to  canr  on  business  has  been  con- 
sidered, tbe  court  has,  without  excepUon,  en- 
forced payment  undo-  Oie  certificate  issued  by 
the  defendant  association. 

Briggt  v.  Barl,  180  Kass.  478;  Legion  of 
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HoTior  V.  Perry,  1  New  Eng.  R^.  715.  140 
Mass.  580;  Eitey  v.  Odd  FeUovn  Mut.  B.  Am. 
2  New  Eng.  Rep.  667,  142  Mass.  224:  Bamtb 
V.  PmU,  aNew  Eng.  Rep.  480, 143  Mass.  216; 
Saundert  v.  Bobin*on,  4  New  Eng.  Rep.  ITl. 
144  Mass.  806;  Additom  v.  Hm  Engia^  V. 
Travelert  Asto.  4  New  Eng.  Rep.  689, 144  M*s 
591 ;  7)/ler  v.  Odd  FeOotet  Mut.  S.  Amo.  5  Np«r 
Enc.  Rep.  191,  146  Mass.  134. 

Meetrt.  Edward  Avery  and  Albert  E. 
Avery,  for  defendant: 

Within  the  meaning  of  Pub.  Stat,  chapi  115. 
§  8,  this  plaintiff  was  not  a  dependent. 

Legion  of  Honor  v.  Perrv,  1  New  Eng.  Rro. 

715,  140  Masa  589. 

A  creditor  is  not  within  the  class  of  penont 
designated  by  Stat  1877,  chap.  304  (Pubt  Slit 
chap.  115),  to  whom  benefit  funds  could 
made  payable. 

If  defendant  undertook  toissuecertificataiof 
mem  berehip  payable  to  persons  other  than  tboae 
within  the  classes  named  in  the  statute  of  18m. 
said  certificates  would  be  -uUra  tiret,  and  of 
effect. 

Briggt  v.  Eari,  189  Mass.  478. 

Plaintiff,  as  a  mere  creditor  of  Edward  A 
Clapp,  tbe  deceased,  was  not  a  dependeot,  is 
the  term  is  used  in  the  statute. 

L^n  of  Honor  v.  Perrji,  1  New  Kae.  Bep. 

716,  140  Mass.  590;  BaUou  v.  OiU.  50^  614: 
Additon  v.  Nno  Wngland  TVoaetera  Jjv.  4 
New  Eng.  Rep.  689, 144  Man.  592;  WkOAmt 
V.  Whitehurtt,  79  Va.  566;  Danielt  v.  Prvtt.  % 
New  Eng.  Rep.  480,  148  Mass.  221;  Prah/U- 
rian  Mut.  Atauranee  Fund  v.  AUen,  4  West. 
Rep.  712,  106  Ind.S9S;  Matonie  Mut.  Ben.  .V 
ciety  V.  Burkhart,  0  West.  Rep.  92.  110  Ind. 
189. 

Field,  J.,  delivered  the  opduion  of  the 
court: 

The  exceptions  in  this  case  are  meagre;  but 
it  appears  that  the  defendant  was  an  assiids- 
tion  doing  business  under  the  provisoBi  of 
Pub.  Stat.  chap.  IIS.*  and  that  it  issued  two 
certificates  of  membership  on  tbe  life  of  Ed- 
ward A.  Clapp,  for  sums  of  money  to  be  pnd 
on  his  death  to  the  plaintiff,  who  was  descnbtd 
in  the  application  as  a  dependent.  Ilie  pltin- 
tiff  was  not  a  relative  of  Clapp,  and  his  ooIf 
relation  to  him  was  that  of  a  creditor.  It  b 
said  in  the  plaintiffs  brief  Uiat  Uie  oertiflcatH 
were  issued,  refflpecUvely.  on  F^nnair  18, 1885. 
and  March  0,  1886;  and  it  is  alleged  m  the  dec- 
laration that  Clapp  died  on  February  3, 18N. 

Tbe  reference  in  the  exceptions  to  Pub.  SU- 
chap.  115,  plainly  shows  that  this  is  a  corpcn- 
tion  organized  "for  the  purpose  of  aswu 
the  widows,  orphans,  orotbarpentusdqKBB- 
ent  upon  deceased  members.  Id.  S8;8liL 
1877,  chap.  804;  Stat.  1874,  chuL  875.  IV 
powers  of  oorporalicms  organised  undar  thtM 


•The  material  portion  of  this  Act  la  as  folknrc 
I  8.  A  corporation  orKantxed  for  anr  purpor 
mentioned  In  1 8  may,  for  the  purpose  ta  MBWiur 
the  widow,  orphans,  or  other  perBom  debeadnl 
upon  deceased  members,  provide  In  Its  by-lavi  to 
tbe  payment  by  each  member  of  a  fixed  sun,  to 
hela  by  such  amoolatlon  untU  tbe  death  of  aam- 
ber  oooors,  and  then  to  be  f  orthvltb  paid  to  tbt 
person  or  persons  ^titled  thereto;  and  sodi  faadix 
held  sbaU  not  be  liable  to  attachment  by  tratSee  or 
other  prooess;  and  aasootetloas  may  be  fannd  n- 
der  thiB<dtapter  for  the  punoae  of  noderiacaMM- 
anoe  to  such  penons,  sod  In  tiMimaaiiBr  ten 
•PeoMea.  CBS^tizedbyCiOOQle 
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statQtes  were  enlarged  by  Stat.  1882,  chap. 
195,*  BO  as  to  include,  amoDg  the  persons  to  be 
benefited,  other  relatives  of  deceased  mem- 
bers, besides  widows  and  orphans.  A  person 
whoae  only  relation  to  the  deceased  member  is 
that  of  a  creditor  te  not  a  petson  dependent 
upon  Idm  within  the  meantaig  of  these  statutes; 
and  the  promise  to  pay  the  plaintiff  is  void. 
Sudi  a  promise  is  beyond  the  powers  of  the 
association,  and  contravenes  the  intention  of 
the  statutes  under  which  the  association  was 
organized.  The  piaintifT  cannot,  therefore, 
maintain  an  action  on  this  promise,  either  for 
his  own  use  or  for  that  of  any  other  person. 
Brisfgt  T.  Eari,  189  Mass.  473;  TAgion  ^  Honor 
V.  ftny,  1  New  Eng.  Rep.  715, 140afeas.  580. 

SUL  1686,  chap.  188,1  passed  after  these 
ct'rtiflcates  were  issued,  does  not  affect  the  case, 
for  these,  among  other,  reasons,  that  it  does 
DOt  distinctly  appear  that  this  corporation  was 
such  an  organization  as  could  avail  itself  of 
tlw  rigfats,  powers,  and  privileges  conferred  by 
this  Act  (Id.  §  1);  or,  if  it  could,  tbatit  had  ever 
done  so,  or  that  it  had  done  anythlpg  that 
could  make  valid  the  promise  to  pay  the  plain- 
tifT,  which  was  void  when  it  was  made. 

As  the  designation  of  the  plaintiff  as  the 
person  entitled  to  receive  the  sums  payable  on 
the  death  of  Clapp  is  void,  we  cannot  deter- 
mine in  this  suit  to  whom  they  should  be  paid, 
if  pa^tble  to  any  one. 


John  M.  GOODNOW 
e. 

WALPOI^  EHERT  HILLB. 

1.  When  an  amplo^ee  is  iadnred  in  the 
course  of  his  employment  bymadhlne^ 
In  motion  near  miere  he  is  at  work,  but, 
in  view  of  his  knowledge  and  capacity, 

*Tbo  material  portion  of  thb  Act  is  as  follows: 

1 1  Section  8  of  said  chapter  <vis..  Pub.  Stat. 
<^p.  115}  is  amended  so  as  to  read  as  foUowK  A 
corporation  organized  for  anr  purpose  mentioned 
tn  %t  inar<  for  the  purpose  of  asslsnng  the  widows, 
ariAans,  or  other  relatives  of  deceased  members, 
w  toy  persons  dependent  upon  deceased  members, 
provide  In  its  by-laws  for  the  payment  by  each 
member  of  a  fixed  sum,  to  be  beia  by  suob  aseocla- 
tloa  uDtll  the  death  of  a  member  occurs,  and  then 
to  be  forthwith  paid  to  the  person  or  persons  en- 
titled thereto;  and  such  fund  so  held  shall  not  l>c 
UaUe  to  attachment  by  trustee  or  other  prooesB; 
u>d  associations  may  be  formed  under  this  chapter 
for  tiie  purpose  of  rendering;  asslstanoe  to  such  per- 
•oos  in  uie  manner  heroiu  specified.  [Ed.1 

'tSectionl  provides  that  "every  contract  whereby 
a  beneftt  Is  to  aoorue  to  a  party  or  parties  named 
thordn  upon  the  death  or  physical  disability  of  a 
person,  which  benefit  is  In  any  dwree  or  manner 
eondittoned  upon  tbe  oolJeotlon  of  an  asseeemeot 
upon  penona  noldlng  similar  contracts,  shall  be 
4eetnea  a  contract  of  tnsuranoe  on  the  assessment 
pkn.  And  tbe  business  involvlufi  the  Issuance  of 
siudi  contracts  shall  be  carried  on  tn  this  Common- 
weatUi  only  Iv  duly  organised  corporations,  which 
■taall  be  suodecc  to  tin  provisions  and  requirements 
ofthnAot?^ 

Section  8  provldee  that  **any  corporation  existing 
under  the  laws  of  this  Co  mm  on  wealth,  and  now  en- 
nged  in  transacting  the  bushufls  of  me  or  castuUty 
mnianoe  on  the  assessment  plan,  *  *  *  may  con- 
tloue  to  exercise  all  rights,  powers,  and  privileges 
conferred  by  tbe  Act,"  etc. 

Section  10  provides  that  "no  corporation  doing 
buriaesi  noder  thto  Act  ahiUI  iMue  a  certlflcate  w 
poUoy  *  *  *  upon  anrllfe  in  whkb  the  beDefldBry 
nsmsd  has  no  interest.'*  [Bd.] 

SHam. 


the  dangfer  must  have  been  wellonder* 
stood  by  and  apparent  to  him,  necfU- 
g^nce  can  not  be  imputed  to  the  em- 
ployer  in  exposingr  hfm  to  it.* 
2.  Where  the  machinery  by  which  an  em- 
ployee is  injured  was  not  out  of  repair, 
or  defective  or  unsuitable  for  the  pur- 
pose for  which  used,  neKligeoce  in  the 
employer  in  using  such  machinery  will 
not  be  made  out  by  proof  that  safer 
machinery  for  the  same  purpose  was 
in  oommon  nse.  where  there  was  no 
evidence  that  the  machinery  used  by 
theemploy  er  was  not  also  in  common  use. 

(Suffolk  Filed  Uarch  t,  188&.> 

ON  report.  Judgment  on  verdict. 
This  was  an  action  of  tort  fm  damages  re- 
ceived by  plaintiff  while  employed  in  defend 
ant's  millK,  and  was  tried  in  me  superior  court. 
After  the  plaintiff's  evidence  was  all  in,  the 
court  ruled  that  plaintiff  could  not  maintain 
his  action,  and  ordered  a  verdict  for  defendant, 
and,  by  agreement  of  the  parties,  reported  the 
case  for  the  consideration  of  this  court.  If  the 
order  and  rulings  wwe  correct,  judgment  to  be 
entered  on  the  verdict,  otherwise  the  case  to 
stand  for  trial. 

The  facts  are  fully  stated  in  tbe  opinion  of 
the  court. 

Mr.  Henry  W.  Bran*  for  plaintiff: 

Wherever  the  facts  are  In  dispute,  or  wher- 
ever the  alleged  facta  are  tbe  subject  of  infer- 
ence from  other  facts  and  circumstances,  or 
wherever  the  question  of  negligence  rests  in  the 
consideration  of  the  evidence  presented,  or  as 
an  inference  from  such  evidence,  it  is  the  ex- 
clusive province  of  the  jury  to  consider  the  tes- 
timony and  ascertain  toe  facts  under  proper 
instructions  from  the  court 

Com.  V.  FitcIibunR.  Co.  10  Allen,  IdS;  8tme 
T.  Btnuatmie  B.  Vo.8  Allen,  448;,  Gamor  v. 
Oid  Oolong  it^.B.  100  Mass.  308,  and  cases 
cited;  Jiyan  v.  Taritox,  185  Mass.  307;  Bom  v. 
Boeton  &  W.  R.  Go.  6  Allen.  92;  Beed  v.  Deer- 
field,  8  Allen,  524;  Chaffee  v.  Bot^  A  L.  B. 
Co.  104  Mass.  108;  WiUiama  v.  Grtaley,  112 
Mass.  79;  Beach.  Cont.  Neg.  pp.  451,  288;  Me- 
Keener  v.  Market  Street  B.  Co.  69  Cal.  284-800; 
Cumberland  C.  &  I.  Go,  v.  Sealijf,  27  Md. 
580;  Flon  v.  St.  Louia,  8  Mo.  App.  281;  SUmx 
City  A  P.  B.  Co.  v.  Stout,  84  U.  S.  17  Wall. 
657  (21  L.  ed.  746). 

The  defendant  was  culpably  negligent.  An 
employer  is  under  an  implied  contract  with 
those  he  employs  to  fumi^  suitable  and  safe 
means  for  carrying  on  his  business;  and  the 
fact  that,  veiy  near  where  tbe  workman  is  em- 
ployed, there  is  machinery  vldble  In  motion 
and  of  a  dangerous  nature,  yet  not  connected 
with  the  work  in  band,  is  not  conclusive  that 
be  has  taken  upon  himself  the  risk  of  being  in- 
jured by  It  in  modification  of  the  employer's 
contract;  and  if  the  workman  meets  with  an 
injuiT  while  doing  his  work,  the  questions 
whether  he  met  with  it  through  the  want  of 
due  care  on  his  part,  or  whether  by  reason  of 
the  neglect  of  his  employer  to  give  him  raltafale 
notice  of  the  danger,  are  for  the  jury. 

Coomb»  T.  New  Bedford  C.  Co.  102  Mass.  57S: 
(yOonnor  v.  Adanu,  130  Mass.  48t 

•See  Crnaak  v.  Herobanta^fgiiMflu^^Clgi^ 
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The  plaintiff  had  a  right  to  rely,  to  a  reason- 
able extent,  upon  the  defendant  having  taken 
proper  precautions,  and  giving  him  warning  of 
the  dangers  attending  the  situation. 

Oat/nor  V.  Old  Ootony  db  M  R.  Oo.  100  Mass. 
313;  Sonier  t.  Bo9ton  &  Albany  R.  Go.  1  New 
Eng.  Rep.  408,  141  Mass.  10. 

In  order  to  charge  one  with  contributory  neg- 
ligence, he  must  have  knowledge  of  or  reason 
to  apprehend  the  danger. 

Beach,  Coot.  Neg.  p.  88;  Langan  v.  8t. 
Louia,  1.  M.  A  8.  R.  <h.  72  Mo.  892;  Gray  v. 
Beott.  66  Pa.  345;  Foicler  v.  Baltimore  A  0.  B. 
Oo.  18  W.  Va.  679. 

The  plaintiff  is  not  required  to  prove  due 
care  by  direct  affirmative  evidence;  the  infer- 
ence of  such  care  may  be  drawn  from  tbe  ab- 
sence of  all  appearance  of  fault,  either  positive 
or  negative,  in  tbe  circumstances  under  which 
the  injury  was  received. 

Mojfo  T.  Ooattm  AM.R.O0. 104  Mass.  187. 

The  plaintiff  is  not  required  to  exercise  more 
care  than  is  usual  among  the  class  to  which  he 
belongs.  There  is  a  natural  presumption  that 
every  one  will  act  with  due  care;  and  It  cannot 
be  imputed  to  the  plaintiff,  as  negligence,  that 
he  did  not  anticipate  culpable  negllgoiee  on 
the  part  of  the  defendant. 

It  cannot  be  held  as  a  matter  of  law  that  he 
was  bound  to  know  and  appreciate  tbe  danger. 

Ferren  v.  Old  Colony  R.  Co.  8  New  Eng.  fep. 
880,  148  Mass.  197;  Thomas  v.  WetUm  Union 
Td.  Go.  100  Mass.  157;  Mahoney  v.  Metropoli- 
tan R.  Co.  101  Mass.  78. 

Contributory  negligence  is  a  question  of  law 
when  the  case  decides  itself,  so  that  it  remains 
only  for  the  court  to  declare  tbe  rule. 

Jjeiroii  <fe  M.  R.  Co.  v.  Van  StHnburg,  17 
Mich.  99-130. 

The  case  at  bar  is  in  line  with  tbe  adjudged 
cases  in  which  it  was  held  that  the  question  of 
negligence  was  properly  left  to  the  jury. 

Coomba  v.  New  Be^ord  Cordage  Oo.  103  Mass. 
fi72;  Ryan  v.  Tarbox,  185  Mass.  807;  Wheeler 
T.  Weuon  Mfg.  Co.  Id.  395,  and  cases  cited; 
Saekettv.  Middlesex  Mfg.  Co.  101  Mass.  101; 
Ferren  v.  Old  Colony  R.  Co.  8  New  Eng.  Rep. 
880,  148  Mass.  197. 

Mem-8.  R.  M.  Morae*  Jr.*  and  H.  6. 
Nichols,  for  defendant:  ■' 

The  burden  is  upon  the  pisintiff  to  prove 
that  defendant  was  negligent  and  that  plaintiff 
used  due  care,  and,  falling  to  do  so,  he  cannot 
recover. 

Murphy  V.  Deane,  101  Mass.  455;  Blanehette 
T.  Border  City  Mfg.  Co.  8  New  Eng.  Rep.  93, 
148  Mass.  21. 

There  was  no  obligation  on  the  defendant's 
part  to  use  one  kind  of  machinery  rather  than 
another. 

Coombt  V.  Sew  Bedford  Cordage  Go.  102  Mass. 
573;  SuUivan  v.  In^  Iffg.  Oo.  118  Mass.  896; 
Ford  V.  FUaJmrg  R.  Co.  110  Mass.  240;  In- 
dianapoUt.  B.  A  W.  R.  Co.  v.  Flanwan,  77  HI. 
865. 

If  the  danger  was  apparent,  and  the  plaintiff 
had  sufficient  knowledge  and  capacity  to  un- 
dei  stand  it,  there  was  no  want  of  care  In  ex- 
posing the  plaintiff  to  It.  ' 

Gootnbe  v.  New  Bedford  Cordage  Go.  and  Std- 
livan  V.  India  Mfg.  Go.  supra;  WiUiamt  v. 
ChurchiU,  187  Mass.  248;  Feleh  v.  AUen,  98 
Mass.  Q73;  ButtM  t.  TiHotmm,  1  New  Eng. 
100 


Rep.  444,  140  Mass.  301;  Taylor  v.  Garev  Mfg. 
Co.  1  New  Eng.  Rep.  210,  140  Haas.  150;  8. 1. 
8  New  Eng.  Rep.  875,  143  Mass.  470. 

The  plaintiff,  having  sufficient  knowledge 
and  cat»city  to  appreciate  the  danger,  assumed 
the  risk  in  agreeing  to  work  io  the  place  wbete 
he  did. 

Feleh  v.  AUen.  08  Mass.  572;  Huddletto*^. 
Lowell  Machine  Shop.  106  Mass.  282,  285. 

The  fact  that  the  plaintiff  was  employed  m 
doing  extra  work  throws  do  greats  nepooi- 
biliiy  on  tbe  defendant,  tbe  pluntiff  hanng 
consented  to  do  the  worit. 

Leary  v.  Boeton  AA.B.G0.  189  Mass.  580. 

Devena*  J,,  deHvered  tbe  opinion  t>f  tbr 

court: 

It  was  for  tbe  plaintiff  to  show  both  that  be 
himself  was  in  (he  exercise  of  due  care,  snd 
that  tbe  injury  to  him  was  occasioned  by  the 
negligence  of  defendant.  He  was  an  intdU- 
gent  man,  of  about  thirty-seven  rears  of  tgt, 
who  had  been  in  the  employ  of  toe  defendut 
for  about  three  montbs,and  was  a  machinist  sod 
engine^.employed  to  run  tbe  engine  and  pump* 
and  have  charge  of  them.  He  had  previooslj 
been  empl^ed  in  this  business  elsewhere  for 
three  seasons  and  part  of  a  fourth,  takii^  tbe 
whole  care  of  the  engine  and  keeping  it  m  or 
dinaiT  repair.  On  the  day  of  the  accideot  be 
had  been  asked  by  tbe  superintendent  of  de- 
fendant's works  lb  flx  tbe  stamp  under  ttis 
direction,  the  superintendent  tellinghtm  "what 
he  wanted  done  and  how  be  wanted  it  dotx," 
which  was  by  taking  out  tbe  lining  of  tbe  mor- 
tar and  fitting  in  a  new  one.  "rbe  frfaintill 
assented,  and  whm  ready  to  go  to  work  tbe 
superintendent  "went  in  and  showed**  him 
'*wbat  be  wanted  done  and  what  bad  got  to  be 
done."  The  plaintiff  took  charge  of  this  job 
voluntarily.  It  was  not  in  tbe  r^;ular  lioeirf 
his  employment,  but  was  extra  work,  for  wbidi 
he  was  to  receive  extra  compensation.  The 
engine  was  in  motion,  a  shaft  passing  tiuootb 
the  "stamp  room,"  as  it  was  called,  and  revel- 
ing at  tbe  rate  of  170  times  a  minute.  A  k(- 
screw  projected  about  an  inch  from  the  coUir 
of  tbe  smooth  shaft,  which  collar  was  abool 
three  inches  broad  and  fixed  on  the  shaft  coc- 
liguous  to  tbe  base  or  journal  holding  tbe  end 
of  tbe  shaft.  Tbe  set-screw  was  in  the  middk 
of  the  collar  and  kept  it  in  its  ]riaoe.  The 
plaintiff  was  at  worit  anoat  three  feet  from  tfaii 
set-screw,  upon  the  platform  on  which  tlte 
mortar  was  placed.  He  describes  tbe  aeddeot 
as  follows:  "I  was  at  work  in  the  stamp  roon 
in  front  of  the  mortar  here.  Mr.  Scott  fnm 
above  lowered  tbe  lining  down  and"  [It]  "was 
partly  in  tho  mortar,  and  Mr.  Morrissy  and  I 
were  pushing  it  in.  I  stepped  down,  put  mj 
dioulder  underneath  the  cover  to  push  tbe  Hn- 
ing  in,  and  I  was  caught"  (tbe  witness  Ulostn- 
ted  with  a  model  the  manner  in  which  be  did 
this).  "At  that  time  I  didn't  know  anytbin; 
about  any  set-screw  being  on  tbe  shaft, — new 
had  any  intimation  of  any  such  tblnE.  There 
was  nothing  in  my  duties  which  would  requiR 
metoeeett  OTknow  it  was  then,  or  tocw 
attention  to  it.  The  nnxt  thing!  knew  I  wib 
going  round  with  tbe  shaft."  From  bb  own 
testimony  it  further  appeared  that  the  pUintiff 
^lew  perfectly  tlie  object  of  aet-screws,  whtdi 
a«  very  com.^oi.Jn^n;^^ftd  o^  wMd. 
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then  were  four  or  five  on  hlB  engine.  He 
knew  ftteo  the  danger  of  revolTing  machineiy, 
aod  intended  to  keep  a  safe  distance  from  it. 
fle  atatea  that  be  knew  that  the  shaft  was  ro- 
▼olTii^,  and  "presnmed  "  that  he  could  tiare 
stopped  the  engine.  In  which  event  the  accident 
«ou)a  not  have  occurred.  TheplaiotifldidDot 
intend  to  get  within  sixteen  inches  of  the  shaft, 
nor  could  De  tell  how  it  happened  t^t.  In  step- 
ping back,  he  got  ao  near  the  shafting  as  be 
especially  as,  in  moving  to  put  the  lining 
Into  poaition,  bis  movemeDt  would  be  away 
from  the  shafting.  Nor,  as  he  testlfled,  could 
be  see  any  reasoo  why  he  should  have  got 
witliin  six  inches  of  it. 

The  plaintifr  contends,  upon  these  facts,  that 
the  defendant  did  not  furnish  him  a  suitable 
place  in  which  to  do  bis  work,  nor  apprise 
aim  of  the  danger  to  be  apprehended  from  the 
revolvinffaet-sctew,  which  «as  not  in  any  way 
cnmeotea  with  the  work  which  he  had  in 
hand.  But  the  plaintiff  was  before  familiar 
with  the  place  in  which  the  work  was  to  be 
done;  he  had  examined  it  the  same  morning, 
before  commencing  his  work,  with  the  plain- 
tilTs  superintendent.  He  had  also,  as  appeared 
from  his  statement,  at  a  former  ttane  cued  the 
shafting  at  the  very  journal  close  to  which  was 
the  collar  and  set-screw  by  which  be  was 
caught.  Even  if  be  bad  not  then  observed  the 
setucrew,  or  bad  not  seen  it  on  the  morning  of 
tbe  accident,  on  account  of  tbe  revolution  of 
the  machinery  or  for  any  other  reason,  he  knew, 
as  an  engineer,  that  set-screws  were  in  constant 
use,  and  that  from  tbe  purpose  for  which  they 
were  emidoyed  It  might  be  expected  that  the 
collar  would  be  kept  In  its  position  by  one. 
There  was  no  danger  which,  in  view  of  the 
plaintiff's  knowledge  and  capacity,  must  not 
nave  been  well  understood  by  and  apparent  to 
turn;  and  there  was  therefore  no  negligence  on 
tbe  part  of  tbe  defendant  in  exposing  blm  to  it. 
Ct»mbt  V.  New  Bedford  Cordage  Co.  103  Mass. 
572;  SuUitan  v.  India  Mfg.  Co.  118  Mass.  886; 
RvMtU  V.  TiUotton,  1  New  Eng.  Rep.  444, 140 
Mass.  203 ;  Tajflor  v.  Oarew  ^fy.  Co.  1  New 
Eng.  Rep.  310, 140  Mass.  150. 

It  cannot  be  claimed  that  tbe  machinery  used 
by  defendant  was  out  of  repair,  or  defective, 
and  unsuitable  for  tbe  purpose.  There  was 
evidence  on  Uie  part  of  the  plaintiff  that  a  re- 
cessed colfav  was  in  common  use,  so  made  that 
tbe  set-screw  was  sunk  into  the  collar  flush 
with  its  fooe,  upon  which  there  was  much  less 
liability  of  beinffcaught  than  on  that  used  by 
the  defendant.  But  the  plaintiff  offered  no  ev- 
idence that  tbe  collar  and  set-screw,  as  used  by 
tbe  defendant,  were  not  also  in  common  use. 
As  we  are  of  opinion  that  tbe  plaintiff  has 
failed  to  show  any  sufficient  evidence  of  neg- 
ligence on  the  part  of  defendant.  It  is  unneces- 
sary to  inquire  whether  he  has  shown  that  he 
himself  was  In  the  exerdse  of  due  care. 

Jv^ment  on  thB  wrdiet. 


Y,  OUO  SCHRAMM  tt  al. 

9. 

BOSTON  SUGAR  REPININa  CO. 

1.  A  eoatrftet  of  aal*  of  »rUel«i  tkero' 
aftor  to  bo  ortoetod  cannot  be  rescind 
3  Mass.  h.  b.  b.,  t.  t. 


ed  because,  before  the  making  of  the 
contract,  tiiere  may  hare  been  an  hoa- 
••t  oxproBslon  of  opinion  that,  when 
tbe  articles  are  selected  in  oontomiity 
with  tbe  contract,  they  will  be  of  a  bet- 
ter quality  than  they  prove  to  be. 
3.  The  meaaaro  of  danutgfea  for  failure 
of  vendee  to  acoept  goods  contracted  for 
(or  future  delivery  is  tbe  difference  be- 
tween tbe  eontraot  price  and  the  mar- 
ket value  at  the  time  and  place  of  de- 
livery. 

8.  The  admission  of  competent  evidence 
is  not  ground  for  a  new  trial  because  ren- 
dered unneoeasary  by  the  ooneeaaton 
of  the  othw  side. 

(Snirolk — nied  HanOi  1,  UB8.) 

ON  defendant's  exceptions.  Cmrvled. 
This  was  ao  action  of  contract  to  recover 
damages  for  a  breach  of  the  following  agree- 
ment: 

Boston,  December  24, 1885. 

Bold  for  account  of  Messrs.  Schramm  &  Co., 
Maroim,  Brazil,  through  Messrs.  Smith  & 
Schlpper,  New  York,  representing,  to  the  Bos- 
ton Sugar  Refining  Company,  Boeton,  a  cargo 
of  about  400  tons  more  or  less  of  Maroun  brown 
sugars,  at  Hcents  per  pound,  duty  paid,  landed 
terms.  Less  3|  per  cent  pwrable  In  cash  ten  days 
from  average  date  of  deuvery.  Sugar  to  he 
shipped  per  Swedish  schooner  "Sylphide"  (or, 
in  case  oi  disaster  to  that  vessel,  by  another  ves- 
sel) to  Boston  during  January  or  February, 
1886.  Settlement  basi884°test,ulowance  at  rate 
of  ^  c.  per  deeree  down,  c.  per  degree  up, 
fractions  of  a  degree  pro  rata.  Buyers  to  ad- 
vance money  for  duties,  sellers  allowing  In- 
terest for  such  money  advanced  at  rate  of  6  per 
cent  per  annum.  Two  per  cent  tare  guaranteed, 
and  custom-house  weight  taken  as  oasis  of  set- 
tlement. Samples  to  be  taken  from  every  bag 
as  luided.  Jointly,  by  samplers  of  buyers  and 
sellers.  The  mutual  sample  to  be  tested  by 
two  chemists,  one  of  whom  to  be  named  by 
each  partr,  and  the  average  of  these  two  tests 
to  be  basis  of  settlement.  Damage,  if  any,  to 
be  taken  at  a  fair  allowance,  to  be  settled  by  the 
undersigned.   No  arrival,  no  sale. 

Accepted.  E.  D.  Veiplanck, 

Boston  Sugar  Refining  Co.  Broker. 
Alfred  Winsor,  Treasurer. 

After  tbe  cargo  arrived,  defendant  wrote 
plaintff's  agent  a  letter,  declining  to  accept  U, 
upon  the  ground  that  it  was  below  tbe  test 
named  in  the  contract,  and  received  tbe  fol- 
lowing re]4y: 

Aprils,  1886. 
Boston  Sugar  Refining  Company, 

53  Central  Street,  Boston.  Mass. 
We  sold  you  cargo  of  Maroim  brown  sugar 
without  guarantee  of  quality  further  than  price 
to  be  settled  on  basis  cn  tot 

Unless  you  can  show  that  the  Sylphide  cargo 
is  not  Maroim  brown  sugar,  contract  has  been 
filled,  and  you  will  be  held  strictly  answerable 
for  any  attempt  to  evade  it. 

Smith  &  Schlpper. 

Defendant  refused  absolutely  to  receive  tbe 
sugar,  and  requested  plaintiffs  to  i^eiuove  it. 

Digitizedty \JV_' Wjijlt 
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whereupoD  the  cargo  was  boM  and  tbe  proceeds 
applied  to  the  reduction  of  plaintiffs'  claim, 
aoa  this  actioa  was  brought  to  recover  the  dif- 
ference between  tbe  amount  so  realized  aodlbe 
contract  price.  The  jury,  under  the  evidence 
and  rulings  of  tbe  court,  returned  a  verdict  for 
plaintiffs,  and  defendant  alleged  exceptions. 

Further  facts  appear  in  tbe  o{»mon  of  the 
conrt. 

Jfr.  D.  E.  Wmx9t  for  defendant: 
False  jrepresentationa,  which  tbe  principal 
knows  to  be  false,  made  by  an  agent  by  au- 
thority of  the  principal,  are  fraudulent,  and 
render  a  contract  induced  by  sacta  representa- 
tions voidable. 

Barwiekv.  English  J.  8.  Bank,  L.R.  dExcb. 
858. 

Veiplanck's  representation  that  the  cargo 
was  8i°  sugar  was  made  without  personal  know- 
ledge, and  the  defendant  understood  it  was  so 
made;  but  there  was  evidence  to  show  it  was 
made  on  the  defendant's  understanding  that 
Verplanck  had  trustworthy  information  on 
which  be  based  bis  statement.  As  a  matter  of 
fact  be  did  not  have  such  Information;  and  a 
false  representation  made  by  him  as  though  he 
bad  sncb  information,  when  be  bad  not,  is 
fraudulent  in  law,  unless  he  believed  the  rep- 
resentation to  be  true  and  had  reasonable 
grounds  for  such  belief. 

Jarrett  v.  Kennedy,  6  C.  B.  319,  832;  Doyle 
T.  Hort,  L.  R.  4  Ir.  Kxch.  Div.  661;  MiUiken 
v.  Thomdike.  108  Masn.  388,  386;  3forte  v. 
Dearborn  109  Mass.  098;  LitekJteldY.  HntcUtin- 
ton,  117  Mass.  195;  Benl  Sales,  4th  Am.  ed. 
461a. 

Tiie  representation  of  Veiplanck,  made  with- 
out express  authority  from  the  plaintiffs  or 
their  agents,  and  in  good  faith,  would  be  fraud- 
ulent in  law  if,  when  made  without  the  plaln- 
tUTs  knowledge,  ttie  plainttffii  kiww  It  to  be 
false. 

Pollock,  Torts,  267;  Pollock,  Cont.  4th  ed. 
680;  2  Smith,  Lead.  Caa.  88;  National  Ex.  Co.v. 
Drev),2Macq.  143,146;  Whedton  v.  Hardittif,» 
E1.&  Bl. 282-270;  Bantiek  v.  English  J.  S.  Bank. 
L.  R.  3  Exch.  262;  Ludgate  v.  Laoe-,  44  L.  T. 
694;  FOxaimmont  v.  Jotlin,  21  Vt.  129;  2  Pars. 
Cont.  921,  note;  Whart.  Ag.  g§  167-170;  Cod- 
Hilton  V.  Qoddard,  16  Qray,  436. 

The  knowledge  of  tbe  agent  is  imputed  to 
tbe  principal,  to  prove  fraud  in  him.  Why 
sbonld  not  the  knowledge  of  the  principal  a 
fortiori  be  imputed  to  £e  agent  to  qualify  bis 
act  aa  one  tat  wbidi  the  principal  is  responsi- 

Seaman  t.  Foirnmu,  2:Str.  1188;  Fiteherhort 
T.  Mather,  1 T.  R  13;  Mayhew y.Bames,S  Bam. 
&  C.  601;  ZJttJ  V.  Martin,  4  T.  R  80;  WiUii  v. 
BaTtk  afBn^nd,  4  Ad.  &  El.  31. 

There  may  be  deceit  In  law  where  the  false 
representation  was  tiiade  in  the  belief  that  it 
was  true,  if,  through  bis  fault,  the  party  mak- 
ing tbe  representauon  as  though  he  knew,  did 
not  know. 

Lite/Oeld  r.  Butehinton,  117  Mass.  195. 

Hie  iDjuBttce  and  wrong  to  the  party  misled 
are  the  same;  and  it  is  the  natural  consequence 
of  the  withholding  of  tbe  truth  from  the  agent, 
and  should  have  t>een  foreseen.  The  princi- 
pal must  be  held  in  law  to  have  intended  tbe 
natural  coosequencea  of  sncb  wilbholdinK. 

XoMrfiT.  ^ifer,  IMetiea. 
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The  innocent  principal  is  liable  for  fbe  f raod- 
ulent  representations  of  his  agent  made  in  tbe 
scope  of  hia  agency  for  tbe  principal's  benefit. 

JJmwtt  v.  Judaon.  21  N.  Y.  288:  GrimaJd 
V.  Batm,  25  N.  Y.  595;  Mundorffv.  Widar- 
tham,  68  Pa.  87;  Bowert  v.  Johnson,  10  Smed. 
&  U.  169;  Lawrenee  v.  Hand,  28  Miss.  103: 
Morton  v.  SeuU;  23  Ark.  289;  Locke  v.  Stmnu, 
1  Met.  560;  LobdeU  v.  Baker.  Id.  198;  Wute 
V.  aav>yer,  16  Gray,  586;  Cook  r.  CoMbur,  9 
Cuf4i.  366;  Jewett  v.  Carter,  182  Mass.  3S5. 

This  court  will  not  hold  to  the  id«itity 
principal  and  agent  to  such  an  extent  that  the 
principal  shall  be  liable  for  the  fraud  of  the 
agent  within  the  scope  of  his  agency  and  con- 
trary to  tbe  principal's  instructions,  and  fail  to 
impute  the  knowledge  of  tbe  principal  to  tbe 
agent  in  making  representationa  within  the 
scope  of  bis  agency. 

Holmes.  C.  L.  331,  282. 

Under  Stat.  1888,  chap.  238.  ^  14,  17,  tbe 
defendant  was  entitled  to  establish,  as  a  dolose 
in  equiU',  the  fact  that  it  was  induced  by  the 
plaintiffs  to  execute  tbiscontract  by  false  re[ffe- 
sentations,  without  proof  of  actual  fmud  in  tiie 
plaintiffs  or  their  agents. 

Sucb  a  defense  is  good  in  equiQr. 

1  Story,  Eq.  Jur.  S198;  3  Pom.  Eq.  Jar.  SffT 
and  note;  Neville  v.  Wilk-i7i»oa,  1  Bro.  Ch.548; 
Aintleyy.  Medlyeott,  9  Ves.  Jr.  21;  Bvrrcwtt 
V.  Lock,  10  Ves.  Jr.  475;  Ex  parte  Carr.^Yet. 
&B.  Ill;  Bawlinav.  Wiekham,  3  DeG.&J. 
304;  AUy-Oen,  v.  Bay,  L.  R  9  Ch.  App.  Css. 
397-405;  Harte  T.  Bwaine,  L.  R  7Ch.  Div.  43. 
46:  ArhorigUv.  Newbotd,  L.  R 17 Cb.  D.  Wl. 
820;  J'orraneev.  Bolton,  L.  R  8  Ch.  App.  Cst 
118:  Smith  v.  Riehardt.  38  U.  8.  13  PeL  26(19 
L.  ed.  42);  Smith  v.  Baheoek,  2  Woodb.  k  M. 
346;  Tamon  v.  MiteheU.  1  Md.  Ch.  496;  Cm- 
verte  v.  Blumridi,  14  Mich.  133;  Wileox  v.  /mm 
Wed^/OH  Uhivertity,  3Si  Iowa.  867;  Daif  r. 
Loan.  61  Iowa,  364;  Cooley,  Tcwts.  496. 

It  is  ao  equitable  right  to  setandea  oootnct 
obtained  by  innocent  misrepresentation,  to  a- 
join  an  action  brought  to  enforce  audi  %  eoa- 
tract,  and  to  cancel  the  written  agreemenL 

Steieartv.  Great  WeeUm  R.  Cb.  8Dr.&Sm. 
488;  Fuller  V.  Fereival.  126  Mass.  881;  Oarte 
V.  Manning,  7  Beav.  162;  Daniei  v.  MitdkeU,  1 
Story,  178;  Doi^tt  r.  Emerm/n,  8  Stoiy,  700; 
BanUltonT.  Oumminge,  1  Johns.  Ch.  517;  Gist- 
tonbury  v.  McDonald,  44  Vt  460;  Kerr,  bj. 
pp.  578.  579. 

nuder  reform  procedures  allowing  equitaUe 
defenses  to  legal  clfdms,  any  facts  that  tbow 
that  the  plaintiff  ought  not  to  recover  are  avsil- 
able  to  tbe  defendant  that  would  be  a  good  d^ 
fense  in  equity. 

Dobfim  V.  Pearas.  13  N.  Y.  156-168;  Crarj 
V.  Goodman,  Id.  266-268;  N.  T.  Cent.Iia.  C». 
V.  National  Protee.  Ins.  Co.  14  N.  Y.  85,  SO; 
Troost  V.  Davit.  81  Ind.  34,  89. 

Where  an  equitable  defense  to  a  lei^l  ctoae 
of  action  is  allowed,  it  is  now  recognized  kv 
that  misrepresentations  by  which  a  defendant 
is  induced  to  make  a  ooi{Uact  are  a  definae  to 
tbe  contract,  where  Its  enforcement  is  soogbt. 
although  there  is  no  actual  fraud. 

Redgrave  v.  Surd,  L.  R  20  Cb.  Div.  1,  It 
13;  Benj.  Sales,  4tb  Am.  ed.  g46I  a;  1  SOxj. 
Eq.  Jur.  13th  ed.  p.  311,  note. 

The  shipment  of  the  cargo  by  the  vead  or 
kind  of  vessel  meDti<»iBd  in  tbe jKnement  w» 
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a  condition  precedent  that  Oie  plaintiffs  must 
perform,  or  allege  and  prove  to  have  been 
waived,  to  entitle  him  to  recover. 

LdtaU  V.  Hamilton,  5  Mees.  &  W.  639;  HaU 
V.  Bateson^C.  B.  K.  S.86;  planter  r.  Mopkiiu, 
4Xee8.&W.  son, Boweav.  £Kan<f, L.  R. 2  App. 
Caa.  455;  1  Pare.  Cont  7^  ed.  606;  Hare, 
Cont.  557. 

The  specification  of  one  ground  of  rejecting 
Uie  cargo  does  not  waive  all  other  grounds. 

Bigelow,  Est.  4tb  ed.  686,  637. 

There  is  no  waiver  of  a  right  without  a 
knowledge  ot  the  facts  on  which  the  right  is 
based. 

Hoxie  r.  Somelru.  Co.S&Cmn.  81;  8wanr. 
Drurjf,  33  Pick.  485-488;  Gerrith  v.  ybrria,  0 
CiMh.  168-170;  Carpenter V.  HoleomA.lOaMaas. 
28D-286;  MouUon  v.  MeOwen,  103  Mass.  587, 
598;  tFM(v.  120  Mass.  421-423;  Weatr. 

PlaU.  127  Mass.  872. 

Mettra.  Moorfleld  Storey  and  J.  L. 
Thorndike.  for  plaintiffs: 

It  was  not  material  tbat  the  vessel  should  be 
a  schooner,  as  appears  by  the  provision  that, 
ID  case  of  disaster  to  the  Sylpbide,  the  sugar 
should  be  shipped  "by  another  vessel."  If 
part  of  the  description  was  inaccurate,  the  max- 
im/a^aa  demonstratio  non  noeet  applies  to  It. 

BoateoHk  v.  Sturtevant,  2  Cush.  892. 

The  schooner's  rig  was  evident  when  she 
leached  the  wharf,  but  the  defendant  did  not 
lefuse  to  ncnve  the  cargo  which  she  brought. 
On  the  contrary,  the  cargo  was  placed  in  the 
defendant's  warehouse,  and  afterwards  rejected 
on  another  ground.  The  defendant's  course 
was  a  clear  waiver  of  any  objection  to  the  man- 
ner of  performing  the  contract. 

BarrU  v.  Ea>i^.  8  New  Eng.  Rep.  112,  148 
Km  1;  Leather  Cloth  Go.  v.  Hieronimm,  L. 
R.  10  Q.  B.  140,  145. 

In  order  that  a  representation  may  be  a 
ground  for  avoiding  a  contract,  it  must  be  a 
representation  of  an  existing  fact. 

Ex  parte  Burrell,  L.  R.  1  Ch.  Div.  552;  Al- 
denon  V.  Maddiaon,  L.  R.  5  Exch.  Div.  896; 
Btdriek  v.  Porter,  5  Allen,  824,  886. 

But  the  eTktenoe  does  not  even  show  that 
Terplanck  made  the  statement  as  claimed  by 
the  defendant. 

The  evidence  must  be  reasonably  sufficient, 
but  here  there  is  not  a  scintilla  of  evidence. 

Dennyy.  William,  5  Allen,  1,  5;  Metropoli- 
tan B.  Co.  V.  Jaekaon,  L.  R.  8  App.  Cas.  198, 
207.  . 

A  warranty  by  parol  cannot  be  grafted  upm 
a  written  contrM^. 

Zomfr  V,  C^/b,  18  Met.  858:  2>u«0»  v.  Qer- 
Tiah,  9  Cush.  89;  Whitmorey.  SoHthBoatonlron 
Co.  8  Allen,  68;  TVtoter  v.  WhiU,  185  Mass. 
344. 

In  a  suit  to  recover  damages  for  nonaccep- 
tance  of  a  cargo,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  of  the  nonacceptanoe. 

Bsnw  T.  Cananagk^  187  Mass.  884;  Mayne, 
Dam.  8d  ed.  146. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
The  jury  have  found,  under  instructiODS  to 
vbich  no  exception  was  taken,  thsA  the  sugars 
delivered  were  Maroim  brown  sufars,  within 
the  meaning  of  the  contract,  ana  that  there 
was  DO  usage  by  which  the  defendant  was  en- 
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titled  to  reject  the  sugars  because  they  fell  be- 
low the  test  which  the  contract  made  the  basis 
of  settlement,  by  more  than  two  or  three  de- 
grees of  the  polariscope. 

It  is  {plain  that  the  sugars  were  shipped  by 
the  vessel  intended  by  the  parties  to  tbe  con- 
tract; that  this  vessel  might  well  have  been 
called  a  Swedish  schooner;  that  the  defendant 
did  not  refuse  to  receive  the  sugars  Iiecause  the 
vessel  carried  some  square  sails;  and  that  this 
fact  was  immaterial. 

The  defendant  contends  that  there  was  evi- 
dence of  a  false  representation  of  fact  made  by 
the  agent  of  the  plaintiffs,  whereby  the  defend- 
ant's agent  was  induced  to  make  the  contract. 
If  any  such  representation  was  made.  It  was 
made  by  Verplanck,  the  broker,  and  it  Is  said 
that  there  was  evidence  that  a  representation 
was  made  by  him  that  the  sugars  were  "of  84° 
test."  "The  defendant's  counsel  admitted  to 
the  court  that  he  bad  no  evidence  to  show  tbat 
Verplanck  or  Smith  &  Schipper  knew,  at  the 
time  of  the  sale,  that  the  qiuJity  of  the  cargo 
was  not  as  defendant  claimed  it  was  stated  by 
Verplanck."  There  was  no  evidence  that  the 
plaintiffs  knew  that  Verplanck  ever  made  any 
such  representation,  or  ever  authorized  him  to 
make  any  such  representation.  The  conten< 
tion  is  tbat  if  Verplanck,  as  agent  of  the  plain- 
tiffs, made  such  a  representation, — although 
he  was  not  authorized  by  him  to  make  it,  and 
they  did  not  know  tbat  be  had  made  It,  and  al- 
though he  believed  it  to  be  true,— -yet  if  the  de- 
fendants' agent  relied  upon  it  in  making  the 
contract,  the  defendant  could  rescind  the  con- 
tract if  the  representation  was  actually  false. 
If  we  assume  that  this  is  the  law,  we  are  yet  of 
opinion  tbat  the  evidence  recited  in  the  excep- 
tions would  not  liave  warranted  the  jury  in 
finding  that  Verplanck  nude  any  statement 
which  was,  or  was  understood  tiy  the  defend- 
ant's agent  to  be,  a  positive  representation  of 
an  existing  fact,  relating  to  an  ascertained  lot 
of  sugars. 

There  vras  no  evidence  that  there  was  an  as- 
certained lot  of  sugars  in  existence  which  Ver- 
planck offered  to  sell,  or  tbat  the  defendant's  . 
agent,  who  made  the  contract,  understood  that 
Verplanck  represented  that  there  was  such  a 
lot  of  sugars  which  would  test  exactly  84°.  It 
appears  that  the  defendant's  agent  clearly  un- 
dersto^  tbat  tbe  sugars,  when  selectee!  and 
put  on  board,  would  vary  somewhat  from  this 
test;  and  no  contract  was  made  limiting  the  ex- 
tent of  this  variation,  and  no  representfUion 
that  it  would  not  exceed  any  dednite  limit. 
So  far  as  appears,  Verplanck  mowed  to  the  de- 
fendant's ttg^nt  all  tbe  Information  he  had  con- 
cerning the  sugars;  and  there  is  no  evidence 
that  the  defendant's  agent  imderstood  that  Van- 
planck  had  any  personal  knowledge  of  the 
quality  of  tbe  sugars,  or  tbat  he  made  any  rep- 
resentations of  the  qiiall^  as  of  his  own  know- 
ledge. If  the  plaintiffs  made  any  representa- 
tion, it  was  by  the  telegram,  and  that  was  not 
false.  The  contract  contains  no  warranty  of 
tbe  quality  of  the  sugars,  and  none  couM  be 
shown  by'the  testimony  to  add  to  or  vary  the 
terms  ot  tbe  written  contract.  Taking  Uie 
must  favorable  view  of  the  whole  evKlence 
tbat  can  be  taken  for  the  defendant,  it  amounts 
to  this,  that  in  December,  1686,  Vo^Laock,  as 
agent  of  the  plaintifb,  i^ei^foc^kbO^^C 
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of  about  400  toiu,  more  or  less,  of  Maroim 
Inrown  su^re,  to  be  sbipped  hj  the  Swedish 
schooner  Sylphide  in  the  followinj;  January 
or  February,  and  that  he  said  that  he  thought 
they  would  test  about  84°>  and,  induced  by 
tbia,  the  defradant's  agent  made  the  written 
contract  In  which  84^  was  taken  as  the 
"settlement  basis,"  and  the  price  was  agreed 
nppn  with  stipulated  variations  up  or  down,  if 
the  sugars  tested  more  or  less  than  this.  Con- 
tracts of  sale  of  articles  thereafter  to  be  selected 
cannot  be  rescinded  because,  before  the  mak- 
ing of  the  cMitract,  there  may  have  been  an 
honest  expresaloa  of  opinion  that,  when  the 
articles  are  selected  In  conformity  with  the  con- 
tract, they  will  be  of  a  beiter  qiulity  than  they 
prove  to  be.  We  are  not  aware  that  in  thu 
Commonwealth  there  ia  io  this  respect  any  dif- 
ferent rule  in  equity  from  that  which  obtains 
at  law.  King  v.  Slagle  MiOt,  10  Allen,  548; 
Pike  T.  Fay,  101  Mass.  184;  Ormrod  v.  Hitth, 
UHees.  &  W.  eS2;  IdPMIdd  t.  BMinmm, 
117  Mass.  195. 

The  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market 
value  at  the  time  and  place  of  delivery.  If 
the  evidence  that  the  market  price  of  sugars 
had  fallen  between  the  date  of  the  contract 
and  the  time  when  the  cargo  arrived  aod  was 
landed,  was  admitted  for  the  purpose  of  prov- 
ing the  damages,  it  was  competent;  the  fact 
that  the  evidence  was  rendered  unnecessary  by 
the  concession  of  the  defendant  does  not  maWe 
the  admission  of  It  a  ground  for  a  new  trial. 
Priest  V.  Oroton,  108  Mass.  640  ;  Jennings  v. 
Whitehead  A  A.  Machine  Co.  138  Mass.  694. 

It  does  not  appear  that  this  evidence  was 
admitted  for  any  other  pmrposes.  and  the  objec- 
tion takien  is  general,  we  cannot  say  thatevl- 
dence  of  the  amount  of  the  fall  in  price  of 
sugars  generally  was  not  some  evidence  of  the 
amount  of  the  fall  in  price  of  this  particular 
kind  of  sugars.  The  defendant  contends  that 
it  was  prejudiced  by  the  admission  of  this  evi- 
dence, and  that  the  plaintiffs'  counsel  might 

Xe  from  it  tbat  the  defendant  refused  to  re- 
I  the  sugars  because  thOT  had  fallen  in 
]^oe,  and  not  because  they  did  not  test  84°. 
The  exceptions  do  not  state  that  any  such  argu- 
ment was  made,  but,  if  it  -waa,  we  cannot  say 
that  it  was  not  legitimate,  or  that  it  could  not 
as  welt  have  been  made  upon  the  concession  of 
the  defendant  as  upon  the  evidence. 


Stephen  BROCK 
«. 

OLD  COLONY  R.  R  CO. 

1.  When  tiie  lowtion  of  a1rftllro»d*  as 

filed,  identifies  the  land,  it  satisfies  the 
statute  (Rev.  Stat.  chap.  89,  %  7m,  al- 
though the  name  of  the  ownar  of  land 
taken  is  not  stated  therein;  and  filing 
the  location  is  soiBoient  notice  of  the 
taking. 

a.  It  will  l^e  proniaiad  that  the  owner 
of  land  included  within  a  railroad  loca- 
ti<Hi  was  notifled  of  the  petition  for 
aathority  to  take  land,  as  required  by 
Bar.  Btai  cbap.  88,  §§  4(M& 

IM 


8.  In  snch  a  proeoediac  in  reaa  ft  is  not 

necessary  that  all  landowners  sbonld  be 
notifled  personally  by  name. 
4.  The  failure  of  a  railroad  company  to 
flimish  the  owner  of  land  taken  by  it 
with  a  plan  of  the  location,  will  not 
affect  the  compa>ny*s  title  to  the  land 
or  suspend  the  running  of  the  time  U» 
applying  for  damages. 


(Noifoik- 


-FOed  FebmBryfBLUBBJ 


0 


N  demandant's  appeal.  JvdgmeRt  aprmii. 
This  was  a  writ  of  entry  for  a  inrcd  of 
land  in  Stoughton,  and  was  submitted  upon  an 
agreed  statement  of  facts,  the  aubstaoee  of 
which  was  as  follows: 

The  tenant  dlnclaims  title  to  the  demanded 
premises,  except  a  right  to  occupy  and  use  the 
same  for  railroad  puipoees  under  the  kxation 
hereinafter  mentioned. 

On  September  27, 1864,  plaintiff  owned  a 
tract  of  land  in  Stoughton  which  was  boonded 
on  its  easterly  side  by  land  of  O.  Ames  & 
Sons. 

The  £^ton  Branch  Railroad  Company,  to 
whose  rights  and  liabilities  the  defendant  his 
succeeded,  was  incorporated  bythe  Acts  of  IKU. 
chap.  55,  and  on  September  27,  1854,  filed  the 
location  of  its  railroad  in  the  office  of  the  comiT 
commissioners  of  the  county  of  Norfolk  A 
plan  accompanied,  and  made  pari  <A,  aid 
location.  By  said  location  and  plan  the  jrfatD- 
tiff's  Dame  did  not  appear  as  one  of  the  per- 
sona whose  land  was  taken  in  and  by  said  lo- 
cation, though  the  name  of  O.  Ames  &  Soo 
did  so  appear;  but,  by  an  application  cf  tbe 
monuments,  boundaries,  courses,  and  diHanrrs 
g^ven  in  said  plan  and  location  to  the  land  it- 
self, it  appears  tbat  the  plaintiffa  land,  ahofe 
described  and  sued  for  m  this  action,  was  ia- 
cluded  in  said  location. 

The  Easton  Branch  Railroad  Company  afur- 
ward  constructed  its  road  over  the  land  de- 
scribed in  its  location,  but  did  not,  before  do- 
ing so,  furnish  the  plaintiff  with  a  plan  of  bi» 
land  included  in  its  said  location,  mvdidtte 
plaintiff  request  such  a  plan. 

Neither  the  Easton  Branch  Rallft»d  Oom- 
pany  nor  the  defendant  ever  fenced  or  entered 
into  actual  occupation  of  the  demanded  land 
until  the  year  1879,  since  which  time  the  d^ 
fendant  has  been  in  actual  occupatioo,  agiinst 
the  objection  of  the  plaintiff,  who  op  to  tint 
time  had  no  actual  knowledge  that  any  of  la 
land  was  included  in  sidd  location,  nor  wy 
notice  of  that  fact  except  such  as  was  given 
by  the  filing  of  tbe  location  as  aforosid 
'The  plaintiff  has  never  parted  with  his  title  to 
the  demanded  premises  except  as  herein  atated. 
nor  did  tbe  Easton  Branch  Railroad  Compaor 
or  the  defendant  ever  pay  the  plaintiff  uy 
damages  or  compensation  for  the  taking  of  bit 
land. 

If,  by  said  location,  tbe  Baston  Bund 
Railroad  Company  acquired  a  right  to  oocapr 
and  use  said  land  for  railroad  purposes,  jn^ 
ment  is  to  be  rendered  for  the  tenant;  otb»- 
wise,  for  the  defendant 

The  court  entered  judgment  for  tenaot,  nd 
demandant  appealed. 

Mr,  Omnmae  A.  Mavdoa*  for  demandant: 

The  denuu^M^  I^^^Og^t*^^ 
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public  use,  and  he  baa  received  do  compensa- 
tioo  therefor,  and  can  receive  dodo  if  the  pcsi- 
tioD  airamed  by  the  tenant  is  correct. 

Unless  the  mlure  to  xecel?e  compensation  la 
attributable  to  bis  own  fault,  oither  the  ten* 
ant's  predecessor  in  title  or  the  Leglslatare  has 
faUea  in  a  duty  to  the  demandant. 

Declaration  of  Ri^ts,  art.  10. 

The  notice  given  uie  demandant  was  Insuffl- 
cieDt,and  It  wasnot  hts  duty  to  employ  a  survey- 
or, or  to  run  out  the  lines  of  the  location  in  order 
to  determine  whether  any  of  his  land  was  in- 
eloded  ttmein. 

Vaa  V.  MorriM  <t  E.  S.  Co.  31 N.  J.  L.  181. 

Did  the  Easton  Branch  Railroad,  the  ten- 
ant's predecessor  In  title,  observe  its  duty  to- 
ward the  demandant?  The  demandant  claims 
that,  even  if  thatduty  had  been  defined  only  by 
Rev.  Stat.  chap.  89,  §  76,  there  was  a  failure 
en  the  part  of  ue  railroad  to  discharge  it. 

Vail  T.  Jferrif  B.  €h.  mtpra;  Btxmvitte 
V.  Ormrod.  26  Mo.  195. 

Stat.  1848,  chap.  827,  §  2,  in  terms  required 
the  Easton  Branch  Railroad  to  furnish  the  de> 
mandant  with  a  plan  of  so  much  of  tus  land  as 
was  included  in  its  location,  and  that  without 
any  previous  request.  Rev.  Stat  chap.  89, 
g  SO,  gave  landowners  the  right  to  a  plan  or  de- 
acripwm  of  tiieir  land  or  other  property  upon 
deitaanding  the  same  within  three  years. 

If  the  statutes  are  to  be  construed  as  not  re- 
quiring the  landowner's  name  to  appear  in  the 
location,  or  any  plan  to  be  furnished  him  unless 
upon  his  request,  then  these  statutes  are  un- 
constitutional,  inasmuch  as  they  permit  private 
property  to  be  taken  for  pnhuc  uses  without 
making  any  adequate  provMon  for  compensa- 
tion to  tlie  owner. 

I>eclaration  of  Rishts.  art.  10;  BoonviUe  v. 
Ormrod,  and  Vail  v.  Morris  A  E.  B.  Oo.,  wmra; 
Chicago  &  A.  R.  Co.  v.  Smith,  78  111.  9flC 

Mr.  J.  H.  Benton,  for  tenant: 

By  applying  the  terms  of  the  location  and 
accompanying  plan  to  the  ground,  it  appears 
that  the  land  sued  for  was  within  the  location 
filed  by  the  tenant;  and  this  was  a  sufficient 
compliance  with  Rev.  Stat.  chap.  89,  §  75,  un- 
der which  this  location  was  filed,  to  give  Uie 
tenant  a  right  to  occupy  and  use  the  und  for 
railroad  purposes. 

Grand  Junction  B  .<Ss  D.  Co.  v.  ifidiUetex 
County,  14  Gray,  658,  664. 

The  right  ofeminentdotnain  is  an  inherent 
sovereign  power,  and  can  be  exercised  by  the 
Legislature  io  any  manner  it  sees  fit,  suoject 
only  to  the  constitutional  provision  that  com- 
pensation must  be  made  to  the  owner.  No 
notice  to  the  owner  is  necessary  unless  the  law 
under  which  tiie  land  is  taken  requires  it. 

Johjuon  V.  Joliet  d  C.  B.  Co.  23  111.  203; 
Odoraet  Greek,  C.  d  I.  Co.  v.  New  Central  C.  Co. 
40  Md.  425-4S8. 

The  right  of  eminent  domain  would  be  of 
little  avul  in  many  cases  witliout  the  power  to 
(voceed  "against  the  land  Itself,"  without  per- 
ianal notice  to  the  owner. 

Cupp  V.  Seneca  County,  19  Ohio  St.  178. 

A  jiTOceeding  to  condemn  land  under  the 
li^t  of  eminent  domain  is  strictly  a  proceed- 
faig  in  ram,  and  binds  the  land  whether  the 
owner  has  notice  of  the  proceeding  or  not 

Stewart  t.  Board  qf  Aiftes.  25  Hisa.  419, 
488. 

8  Mabs. 


But  even  if  notice  is  required,  the  mode  in 
which  it  is  to  be  given  to  the  landowner  is 
wholly  within  the  power  of  the  Legislature  to 
fix,  and  Is  notnecesmrily  personal.  It  may  be, 
and  often  Is,  construcdve  only. 

Ovmen  cf  Grourtd  v.  A^ny,  ISWend.  874; 
Wilton  V.  Hathaway,  42  Iowa,  178-176;  Wil- 
kin V.  St.  Paul  di  F.  B.  Go.  16  Minn.  271- 
281. 

It  was  sufficient  if  the  tenant  described  the 
land  taken  by  it  with  such  reasonable  cer- 
tainty that  any  person  could,  by  applying  its 
terms  to  the  ground,  ascertain  whether  his 
land  was  covered  by  it 

Orand  Junction  B.  d  D.  Oo.  y.  Middlctof 
County,  14  Gray,  664. 

Holnten*  J.,  delivered  the  opinion  of  the 

court; 

The  location  identified  the  land,  and  there- 
fore satisfied  Rev.  Stat  chap.  89,  §  75.  Filing 
it  was  sufficient  notice  of  the  taking.  Wood- 
bury V.  Jfarblehead  Water  Co.  5  New  Eng.  Rep. 
604,  145  Mass.  509;  Orand  Junction  R.  A  D. 
Co.  V.  Middletex  County.  14  Gray,  653,  664.  As 
pointed  out  by  the  tenant,  it  must  be  presumed 
that  the  demandant  was  notified  of  the  peti- 
tion for  authority  to  take,  as  required  by  Rev. 
Stat.  chap.  89,  s(g  46-48.  The  authority  and 
Its  limits  are  contained  in  the  charter.  Stat 
1854,  chap.  66,  and  Acts  referred  to.  It 
would  be  impracticable  to  make  the  validity  of 
the  taking  depend  upon  notifying  all  owners 
personally  by  name;  and  in  proceedings  in 
rem  of  this  sort  it  is  not  necessary.  In  view 
of  Uie  above  decialona,  we  do  not  .think  it 
requisite  to  do  morethan  citea  few  cases  from 
other  States  which  sustain  or  go  beyond  our 
opinion.  Johnton  v.  Joliet  d  C.  B.  Co.  28  Dl. 
302;  Cupp  V.  Seneca  County,  19  Ohio  St  178; 
Stewart  v.  Board  of  Police.  36  Miss.  479;  Wil- 
ton V.  Hathaway,  42  Iowa.  178,  176;  doners  of 
Groujid  V.  A^ny,  16  Wend.  874 ;  Oeorge* 
Creek,  O.  d  1.  Co.  v.  New  Central  O.  Co.AQ  Md. 
425.488.  Itshouldbeaddedthat  the  agreed  facta 
do  not  warrant  the  assumption  of  the  demand- 
ant in  his  argument  that  the  names  of  other 
owners  did  appear  in  the  location  and  jplan  in 
such  a  way  as  naturally  to  mislead  bun  into 
the  assumption  that  no  part  of  his  land  was  In- 
cluded. 

The  objection  that  tbe  demandant  was  not 
furnished  a  plan  is  pretty  nearly  disposed  of  by 
Abbott  V.  Jfea  Tort  d  Jv,E.  B.  Co.  6  New  Eng. 
Bep.  527.  146  Mass.  460.  The  fact  that  the 
land  in  controversy  belongs  to  a  difFerent 

Erson  from  tbe  owner  of  the  adjoining 
id  actually  used  by  the  railroad,  jwhether 
or  not  it  might  be  important  under  other 
circumstances,  is  not  so  in'this  case.  The  fail- 
ure to  furnish  a  plan  did  not  affect  the 
tenant's  title  (146  Mass.  461),  or  suspend  the 
running  of  the  time  for  applying  for  damages, 
which  has  long  gone  by  (Rev.  Stat.  cbap. 
39,  ^5S;  Cfiarlestown  Brancli  B.  Co.  v.  Middle- 
sex Coun^,  7  Met.  78;  Hazen  v.  Boston  d  M. 
B.  Co.  3  Gray,  574,  680;  Meriam  v.  Brown, 
138  Mass.  891,  398).  The  right  of  the  demand- 
ant now  to  require  a  plan,  if  it  ezlats,  is  a 
naked  r^t  of  no  practical  use,  and  does  not 
entitle  fa&  to  recover  in  this  ac^on. 
Jtu^ment  termed. 
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John  N.  ROBERTS 

V. 

Francis  L.  WHITE. 

1.  A  tender  of  the  mmonnt  dve  the 
holder  of  a  first  clubtiel  mortff»ffe.  if 

available  under  any  oircumstaDces  as  a 
defense  to  the  bolder  of  a  second  mort- 
gage, in  an  action  of  replevin  for  the 
mortgafced  chattels  brought  by  the  hold- 
er of  the  first  mortgage,  is  not  available 
where  not  followed  up  by  bringing  the 
money  into  court  tor  the  plaintiiTs  use. 

2.  In  snoh  an  action,  an  allegation,  in  the 
answer,  that  certain  sums  should  be  de- 
ducted from  the  amount  due  on  plain- 
tifTs  mortgage,  and  that  defendant 
should  be  required  to  pay  only  the  bal- 
ance, if  any,  to  plaintiff,  on  return  of 
the  replevied  property,  is  not  available 
as  an  eqaitable  defense,  under  Sta.t. 
188S,  chap.  eeS,  g  14. 

9.  Facts  which  have  occurred  ainee  the 
commeneanwnt  of  an  action  of  re- 
plevin, and  which  have  no  tendency  to 
prove  that,  at  the  time  of  the  caption, 
piaintifT  had  not  the  right  to  the  pos- 
session of  the  goods,  are  not  available 
as  a  defense  to  such  action,  but  should 
be  av»Ued  of  by  a  bill  to  redeem  the 
goods. 

(Suffolk  FUed  March  2, 18S8.t 

OK  defendant's  exceptions.  Overruled. 
This  was  an  action  of  rei^vin  to  toy  the 
title  to  a  quantity  of  household  furniture 
claimed  by  the  parties,  respectively ,  as  assignees 
of  mortgaires  upon  tbe  same. 

Plalnti#s  mortgage  was  dated  March  5, 1877, 
and  was  to  secure  the  payment  of  a  note  for 
$1,200,  payable  in  one  month,  with  interest  at 
2ipercenta  montb,  triven  origiDally  to  one  Ed- 
ward Ridgeway,  andby  him  assigned  to  plain- 
tiff Hay  26, 1877,  and  was  a  first  mortgage. 

Defendant's  mortgage,  bearing  date  the  same 
day,  was  made  by  the  same  parnes  to  Rebecca 
L.  Harston,  covering  the  same  property  men- 
tioned in  the  prior  mortgage  given  to  Ridge- 
way,  to  secure  a  note  fortl,748.48,  on  thirteen 
months,  with  interest  at  9  per  cent  per  annum, 
payable  semi-annually.  The  mortgage  pro- 
vided "that  said  sum  ($1,748.48)  sbafl  be  paid: 

J 100  on  the  5th  day  April,  and  $100  on  the  5th 
sy  of  May,  and  $150  on  the  Qtb  day  of  each 
month  afterwards,  the  last  payment  of  $48.48 
to  be  made  in  thirteen  mouths  from  this  date." 
Tbe  assignment  to  the  defendant  was  dated 
March  21  1877. 

The  defendant,  by  leave  of  court,  filed  an 
amendment  to  his  answer,  to  avail  himself  of 
the  provisions  of  Acts  1688,  chap.  328,  §  14. 
This  answer  was  read  at  the  trial,  and  the  de- 
fendant was  prepared  to  offer  evidence  upon  all 
tbe  matters  set  up  in  tbe  same;  but  tbe  court 
ruled  )bat  tbe  defendant  cou  Id  not  avail  him- 
self, in  this  case,  of  tbe  equitable  defense  set 
up  in  bis  said  amended  answer.  Tbe  defend- 
ant introduced  evidence  to  show  that,  for  a 
breach  of  the  condition  of  his  mortnige,  he  en- 
tered tbe  premises.  No.  3  Bulflnch  Street,  took 
possession  of  the  mortgaged  prcHMffty,  nn-  the 
purpose  of  f (neclosuTe,  on  the  IsUi  day  of  May. 
106 


1877,  and  directed  the  same  to  be  sold  on  June 
5,  1877,  in  pursuance  of  tbe  proviidoBs  of  the 
mortgage,  and  was  in  posseaBim  of  th«  mort- 

Saged  property  under  said  entry  amtiuwmlT 
own  to  the  time  this  replevin  writ  waa  serreo. 
And  the  defendant  introduced  evidence  of  a 
tender,  made  after  the  service  of  said  writ,  br 
the  defendant  to  the  plaintiff,  of  the  amomit 
due  on  his  mortg^ie,  with  interest  and  cost!; 
but  the  court  ruTed  that  the  tender  was  invalid 
because  it  waa  not  followed  up  by  bringing  tbe 
money  into  court  for  the  plaintiff's  use. 

The  defendant  exce;>tea  to  this  mling,  aadto 
the  said  ruling  respecting  tbe  equibdileaefdue 
setup  in  the  defendant's  amended  answer. 

The  court  directed  a  verdict  for  plafaitifl, 
and  defendant  alleged  excepticms. 

Mettra.  Edward  Avorgr  and  O«org« 
HobbSf  for  defendant: 

A  tender.  In  case  of  a  mortgace  of  ml  «- 
tate,  is  good  without  bringing  the  nxmey  into 
court. 

Manning  v.  Burget,  1  Cb.  Caa  20;  v. 
MvUett,  8  New  Eng.  Rep.  200,  148  Man.  4A. 

From  the  nature  of  the  contract,  the  rule  is 
equally  applicable  to  mortgages  of  peiaooal 
property. 

Burlit  V.  Bradford.  122  Mass.  181. 

The  common-law  doctrine  as  to  a  pledge  la 
that  a  tender  and  refusal,  at  an  v  time,  of  the 
amount  of  the  debt,  eztinzuisbes  the  lien. 

Com.  Dig.  Mortgage,  A;  SartriglU  t.  Caig, 
21  N.  Y.  848. 

In  bills  to  redeem  mort^;a^^  of  peraotnl 
property,  a  tender  in  tbe  bdl  is  all  that  is  re- 
quired. 

Flandera  v.  ChambeHain,  24  Mich.  806;  U 
vigne  v.  Naramore,  52  Vt.  267. 

The  defendant,  upon  failure  of  jilaintiff  to 
accept  tbe  tender,  could  not  maintam  an  adioo 
of  tort  for  conversion  of  tbe  property  ( Clapp  t. 
Campbell.  124  Mass.  60),  nor  attach  it  {EtOM  r. 
Warren,  122  Mass.  803). 

His  only  right  is  to  redeem. 

Atabar  v.  mtby.  128  Mass.  lOa 

Memrt.  Biehiirdaon  4h  Hal«,  tat  plim- 
tiff: 

If  tbe  action  is,  as  it  is  usually  stated  to  be,  so 
action  to  determine  tbe  right  of  poasesnm  st 
the  time  of  brioging  the  action,  it  is  difficult  to 
see  how  what  the  plaintiff  does  with  the  pn^ 
erty  afterwards  can  affect  that  question. 

Wells,  Replevhi,  g§  83,  89,  685;  FowUr  r. 
Panont,  8  New  Eng.  Rep.  445,  148  Msk 
401. 

The  question  now  is,  not  what  orderor  judg- 
ment can  or  may  be  entered,  but  onlv  whether 
the  plaintiff  bad  a  right  to  bring  the  adioB: 
and  this  must  be  determined  by  the  law  and 
facts  existing  at  the  time.  If  the  action  wh 
rightly  hroi^t,  nothing  done  1^  tiw  defendsit 
under  tbe  Act  of  1888  can  defeat  it. 

Wheatland  v.  Lowering,  10  Gray,  16;  Ntrtk 
Bridgmeater  v.  O^eland,  7  Allen,  189;  HiU  t. 
Duncan,  110  Mass.  388;  AJtingtoii  v.  JhuOmn, 
105  Mass.  293;  Wells.  Replevhi,  §  M,  note  S: 
Kingrimry  v.  Buchanan,  11  Iowa,  887. 

There  was  no  allegation  that  tbe  okhm^  tea- 
dered  was  jMdct  into  court  or  left  on  dniait 
anywhere  for  tite  plaintiff.  Sodi  an (dbruool 
a  tender,  and  cannot  affect  the  pbhiliff's  tide 
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PhiOipt,  47  Wis.  302;  Ourrier  v.  Gale,  9  AUeo, 
jS2;  PaUAin  V.  Pieree,  13  Wend.  61;  Majfrtard 
V.  Hunt,  b  Pick.  348;  Pub.  Stat.  cbap.  168, 
^  25;  cbap  181,  ^  36. 

Tbe  title  to  the  property  was  in  the  plaioUff , 
by  tbe  mortgage  to  lum. 

Rebinaon  v.  tprague,  135  Maas.  683;  AUm  T. 
Bvtman,  188  Mass.  587. 

BerampmeDts  aod  accounts  in  set-off  may 
be  sometimes  made  in  replevin,  but  sucb  re- 
coapments  and  accounts  must  exist  at  tbe 
tune  of  tbe  commencement  of  the  action. 

Wens.  B^lerin.  §  680. 

■•rtoBt  Ch,  J.,  deHvered  the  opinion  of 
(be  court: 

It  appears  tbat  the  plaintiff,  who  is  the  first 
motlABgee  of  tbe  goods  replevied,  had,  at  tbe 
time  ne  sued  out  nis  writ,  a  right  to  tbe  im- 
mediate aod  exclusive  poesessioD  of  the  goods. 
This  entitles  him  to  maintain  this  action,  tbe 
object  of  which  is  to  give  faim  in  fact  the  p< 
usAcm  to  which  he  is  entitled  In  law.  It  Is 
difficult  to  see  bow  any  tender,  after  suit 
brought,  can  avail  tbe  defendant;  but  if  it 
can,  under  any  circumstances,  it  must  be  a  tea* 
iler  followed  up  by  bringing  the  money  into 
court  for  tbe  plaintiff's  use.  Stortr  v.  Me&aw, 
11  Allen.  537;  Briekett  t.  Wallace,  98  Maaa 
SSS.  No  such  tender  was  pleaded  or  proved, 
and  tbe  rullDg  of  the  superior  court  on  this 
subject  was  soffidently  favorable  to  the  de- 
fenaant. 

Tbe  court  correctly  ruled  that  tbe  defendant 
could  not  avail  himself  of  tbe  equitable  defense 
Kt  up  in  bis  amended  answer.  This  defense 
in  substance  is  that  alt  sums  received  by  tbe 
plaintiff  for  the  use  of  the  pn^ur^  replevied, 
tbe  amount  of  any  depreciation  in  the  value  of 
the  property  since  be  took  possession,  togeUier 
with  ihe  damages  for  tbe  taking  aod  detenUon 
in  this  suit,  should  I>e  deducted  from  tbe 
amount  due  on  his  mortgage,  and  this  defend- 
ant should  be  required  to  pay  only  the  b^oce, 
if  any,  to  the  pbintlff  on  the  retoni  of  said 
property.  The  answer  does  not  allege  that 
tbese  items,  if  allowable,  will  fully  pay  and 
dificbarge  the  plaintiff's  mortgage,  aud  there- 
fore does  not  set  up  facts  which  would  entitle 
tbe  defendant  "to  be  absolutely  and  uacon- 
<litioDally  relieved  against  the  plaintiff's  cause 
of  action.    Stat  1888,  cbap.  333,  g  14. 

But.  further,  all  tbe  Facts  set  up  have  oc- 
corred  since  this  action  was  commenced,  and 
they  have  no  toidency  toprove^atatthe  time 
of  tbe  caption  be  had  not  tbe  right  to  tbe  pos- 
eesslan  of  tbe  goods.  The  defendant  has  mis- 
taken bis  remedy,  wbicb  plaiolv  was  {to  bring 
a  bill  to  redeem  after  the  plaintiff  gained  pos- 
BessioD  of  the  goods,  in  which  action  be  could 
avail  hhnself  of  tbe  equities,  If  any,  in  his 
faTor. 

BieepUmt  oven^kd. 


Setb  W.  BOYNTON 
«. 

SHAW  STOCKINa  CO. 

Plaintiff,  a  drygoods  merchant  doing  bus 
ioesB  aa  Boynton  &  Co.,  having  ad- 
vertised for  sale  stooJcIngB  made  by  tile 
defendant  company  as  first  quality, 

SKan. 


defoudant  oansedthe  foUowlBf  toba 
pablished: 

OAimoN.-An  opinion  of  Shawknlt  bosfeTT- 
should  not  be  formed  from  tbe  navv-blue 
etooklngs  advertised  as  first  quality  by  Heesra. 
Boynton  ft  Co.  at  JZH  cents,  sJooe  we  sold  that 
Urm,  at  less  fbm  10  cents  a  ptdr.  some  lots  whleh 
were  damaged  In  the  dy^ouse. 

Shaw  Stocking  Co. 

—Held^in  an  action  of  libel  for  such  pab- 
lication,  tbat  tbe  words,  taken  in  their 
natural  sense,  did  not  contain  an  impu- 
tation upon  plaiutifTs  character,  and 
hence  tbat  they  were  act  Mtloubl*. 
in  the  abMBce  of  procf  of  special 

(Middlesex  PUed  Uaroh  1,  1868.) 

ON^aintiff's  exceptions,  (herrultd. 
This  was  an  action  of  tort,  brought  to  re- 
cover damages  for  the  publication  of  an  al- 
leged libel. 

At  the  trial  plaintiff  offered  evidence  tending 
to  show  that  be  was  a  tradesman,  doing 
business  in  Waltbwn  under  the  rtyle  of  S.  ^ 
Boynton  &  Co. ;  that  he  was  proprietor  of  a  dry- 
goods  store;  tbat  he  bad  been  for  the  past  three 
years  purchasing  stockings  manufactured  bv 
the  def  endant,sometime8  directly  of  the  defend- 
ant, and  often  in  market,  of  defendant's  selling 
agents;  tbat  on  May  8, 1886,  Henry  C.  Guild, 
who  sold  defendant's  goods  on  commlssiou, 
called  at  the  plaintiff's  place  of  business,  and 
represented  tbat  he  had  a  large  stock  of  oavy- 
blue  first-quality  Shawkoit  stockings  to  sell; 
tbat  said  stockings  were  in  such  sizes  that  de- 
fendant would  sell  them  cheap,  as  it  desired  to 
reduce  its  very  lar^  stock;  tbat  plaintiff  exam- 
ined samples  of  said  stock  then  m  Guild's  pos- 
session, which  wero  flrst-quality  navy-Uue 
Sbawknit  stockings;  and,  after  being  assured  hj 
Ooild  that  the  stock  was  like  the  samples  and  ot 
the  very  first  quallty.the  plaintiff  purchased  100 
dozen  pairs  of  said  stockings,  which  be  received; 
tbat  after  tbe  receipt  of  said  stockings  tbe  plain- 
tiff caused  to  be  inserted,  in  six  issues,  on  six  dif- 
ferent days,  of  tbe  "Charles  River  laborer,"  a 
weekly  paper  published  In  Waltham,  the  fol- 
lowing advertisement,  to  wit:  "Sbawknit  Hose, 
navy-blue,  sizedto  11,  first-quality  goods,  at  Id^ 
cts.  per  pair;"  that  thereafter  the  defendant 
caused  tbe  following  to  be  Inserted  in  six  issues, 
on  six  different  days,  of  tbe  "Waltham  Dally 
Tribnne,"  a  newspaper  published  in  Waltham, 
towit:  "Caution:  An  opinion  of  Sbawknit  ho- 
siery should  not  be  formed  from  tbe  navy-blue 
atocKings  advertised  as  of  flrst  quality  by 
Messrs.  S.  W.  Boynton  Sb  Co.  at  Idi  cents, 
since  we  sold  tbat  firm,  at  less  than  10  cents 
a  pair,  some  lots  wbicb  were  damaged  in  the 
dyehouse.  Shaw  Stocking  Company,  Low- 
eft.  May  39, 1886." 

Tbe  court  ruled  tbat  tbe  action  could  not  be 
maintained,  aod  Instructed  tbe  Jury  to  return 
a  verdict  for  defendant,  and  puintiff  alleged 
exceptions. 
Mr,  TluHBas  Cvrley*  for  plaiotilt: 
The  question  of  libel  or  no  libel  should  have 
been  left  to  the  jury. 

2Wm%  V.  Monroe.  186  Mass.  464.  See  also 
Baylie  v.  Lawrence.  11  Ad.  &  El.  920;  Don- 
<^tM  V.  Qafu,  8  New  Eng.  Rep.  645. 64  Conn. 

The  nstunl  and  neoeassi7ii^M«|i^CdO^C 
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woidB  contained  In  the  defendant's  pabHcatlon 
are  defamatory  of  the  plaintiff.  WhAl«Ter 
words  haveateiMlency  to  hurt,  or  are  calculated 
to  prejudice,  a  man  who  seeks  a  livelihood  by 
anytiwle  or  business,  are  actionable. 

Whittaker  v.  Bradl^.  16  Eng.  C.  L.  810; 
Fnota  V.  Bowm,  SO  N.  T.  20;  Orr  v.  SkofiOd, 
56  Me.  488;  TPamt.  )F/a«teni0r«,  28Mich.  886; 
Harman  v.  DOanjf,  2  Str.  898.  Seeslao  Jeaner 
T.  A'BeekeU,  L.  B.  7  Q.  B.  11. 

Any  written  words  are  libelous  which  Impute 
to  a  merchant  fraud  or  dishonesty,  or  any  mean 
or  dishonorable  trickery  In  the  Mnduct  of  his 
business,  or  which  in  any  other  method  are 
prejudicial  to  him  in  the  way  of  bis  employ- 
ment or  trade. 

Odgers,  Lib.  &  Bland.  Blgetow's  ed.  p.  80. 

To  impute  that  tbe  goods  which  the  de- 
fendant sells  or  manufactures  are  adulterated, 
to  bis  knowledge,  is  a  distinct  charge  against 
tbe  defendant  at  fraud  and  dishonesty  in  bis 
trade. 

Id.  p.  81;  Jenner  v.  A' Beckett,  tupra. 

Mem-t.  J.  N.  Maraluai  and  M.  L.  Harn- 
blet*  for  defendant; 

The  caution,  at  moat,  only  impugned  the 
quality  of  the  hose  which  the  plaintiff  had  ad- 
Tertised  to  sel1,and,tbougb  false  and  malicious, 
no  action  could  be  maintained  without  allega- 
tion and  proof  of  special  damage. 

DooUm  V.  Budget  Pub.  Co.  4  T^'ew  Eng.  Rep. 
00, 144  Mass.  258,  and  cases  cited. 

The  caution  does  not  hold  the  plamtiff  upto 
hatred,  contempt,  or  ridicule,  and  it  cannot  be 
tortTired  into  disjMiragement  of  tbe  plaintiff's 
character.  It  was  within  the  limits  of  fair 
criticism  and  dealing. 

Boynten  v.  Bemington,  8  Allen,  887;  Evam 
T.  Harlovs.  5  Q.  B.  624. 

A  tradesman  adrertising  goods  for  sale  chal- 
lenges public  criticibm;  and  it  is  not  by  aver- 
ring such  criticism  to  be  "false,  acandalous, 
maBcious,  and  defamatory"  that  a  party  can 
found  a  charge  of  libel  upon  tbem. 

Evant  V.  Hartoa,  tupra;  Partt  v.  Levy,  9  C. 
B.  N.  B.  ^2. 

The  caution  is  only  In  relation  to  one  article 
which  the  plaintiff,  as  a  dealer  in  dry  goods, 
bad  to  sell,  and  cannot  be  libelous  upon  him. 

Tobiaa  v.  Uarland,  4  Wend.  687. 

The  statement  that  tbe  "caution"  was  pub- 
lished "  concerning  the  plaintiff"  is  insufficient. 
The  words  do  not  necessarily  or  intelligibly  ap- 
ply to  him  in  a  defamatory  sense.  There 
should  have  been  some  allegation  showing  how 
the  words  apply  to  him,  in  what  sense  tbey 
were  used,  and  bow  th^  are  defamatory. 

MtsCallumy.  LamJrie,  5  New  Eng.  Rep.  274, 
146  Mass.  234,  and  casea  cited. 

Words  cannot  be  defamatory  unless  they  di- 
rectly affect  some  person,  either  in  his  individ- 
ual capacity,  or  in  bis  office,  prof eeeion ,  or  trade. 
This  publication  does  not  touch  theplaiotiff. 

Ogders.  Lib.  <&  Bland,  p.  187;  T^wnshend, 
Lib.  &  Sland.  §  190. 

Words  which  morely  might  tend  to^txluce 
Injury  to  the  reputation  of  another  are  not  de- 
famatory; and,  even  though  false,  are  not  ac- 
tionable, unless,  as  a  matter  of  fact,  some  appre- 
ciable injury  has  followed  from  their  use. 

Odgers,  Lib.  &  Bland,  pp.  1,  18. 

It  was  a  question  for  the  court  whether  the 
words  were  defamatory  ot  not. 
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IWmUy  T.  Monroe,  186  Hwa.  464. 

To  sustain  an  action  fw  libel,  the  pldntiff 
should  show  special  damage. 
4.  ^one  v.  Cooper,  2  Denio,  299.  | 
..  The  law  proceeds  upon  the  hypothesis  that : 
what  is  the  ordinary  meaning  and  nature  aod  i 
force  of  language  is  a  question  of  law. 

Carter  t.  Andrewa.  16  Pick.  1,  5;  DmnmeOr. 
FMce,  11  Met.  568;  Barroum  t.  Bett,  7  Gray. 
810. 

As  judgment  would  have  been  arrested,  oo 
motion,  ii  the  verdict  had  been  for  the  [^ain- 
tiff,  it  was  the  duty  of  the  court  to  rote  as  it 
did. 

Shattuek  v.  AOen,  4  Oray,*540;  OdAeta.  Lib. 
ft  Sland.  pp.  851, 548. 

C.  Allen.  J. ,  delivered  tbe  opinion  of  the 
court: 

An  action  will  not  lie  for  mere  disparage- 1 
ment  of  tbe  plaintifl's  goods,  without  avomeat  ! 
and  proof  of  special  damage.  Dooling  v.  Bui^  i 
et  Pub.  Co.  4  New  Eng.  Rep.  60,  144  Haas. 
268.   But  tbe  plaintiff  contends  that  tbe  words 
used  by  the  daendants  contain  an  hnpatatioD 
upon  us  character,  and  that  they  imply  that  be 
was  deceiving  the  public  by  advert^g  goods 
as  of  first  quali^  which  he  knew  were  dam- 
aged.  The  question  therefore  is  this:  Taking^ 
the  words  in  their  natural  sense,  and  wUlMiut  a 
forced  or  strained  construction,  do  th<7  con- 
tain this  imputation?  If  tlie  worda  may  bliiy 
bear  that  meaning,  then  the  case  should  have 
been  submitted  to  the  jury;  otherwise  not 
Tu>omUy  v.  Monroe,  186  Mass.  464;  A'smon* 
V.  MiteheU,  L.  R.  6  App.  Caa.  156;  C<mtal  A  I 
C<mntie»  Bank  v,  Herty,  L.  R.  7  App.  Caa.  741.  | 
744,  771,  772,  790,  798.     We  are  of  opinion  i 
that  tbe  words,  fairly  construed,  do  not  besr 
tbat  meaning,  and  that,  in  order  to  reach  socb 
a  coDstructiffli,  It  is  necessary  to  ladutte  sone- 
thing  wbicb  the  defendants  did  not  say.  aod 
whioi  tbdr  words  do  not  imply.   No  doubt  a 
case  might  be  imagined,  where,  from  pecaHar 
circumstances, — as,forexample,fTom  the  natnre 
of  the  article  offered  for  sale,  or  from  the  lav- 
continued  habit  of  selling  goods  of  a  different 
character  or  quality  from  that  represented,— H 
would  be  a  natural  inference,  from  a  cbai;^ 
otherwise  like  tliat  which  is  the  subject  of  tUi 
action,  that  the  party  was  practicing  fraud  tx 
imposition,  or  was  guilty  of  trickery  or  mesB- 
ness.   In  the  present  case,  such  an  inferaxx 
doee  not  naturally  arise,  and  the  object  of  the 
defendant's  advertisement,  judging  from  it> 
language,  appears  to  have  been  rather  to  up- 
hold and  maintain  the  character  of  tiwlrgoodi, 
than  to  attack  tbe  plaintifl'fi  diaracter.  IV 
court  might  properly  withdraw  tbe  case  fnn 
the  jury.    See  Boynton  v.  Remington,  3  Alles, 
897;  Bwifie  v.  Harlov,  5  Q.  B.  624;  Bolemm  v. 
Lawton,  8  Q.  B.  828. 

BtoqitiontovemUed. 


Charles  CIRIACK 

e. 

HERCHAKT8  WOOLEN  CO. 

1.  A  BSMter  is  only  bound  to  give  such  In- 
a^ctiona  as  sure  reascmably  necessary 
in  order  to  enable>theaarT>w>  to  under- 
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■tand  the  perils  to  which  he  in  exposed 
by  reason  of  his  employment.* 

8.  A  Mrrant  is  held  to  take  the  risk  of 
sach  dao^rs  connected  with  his  em- 
ployment as  are  known  to  and  under- 
stood by  him  i  and  the  master  is  not 
reqaired  to  explain  anytbing  which  the 
servant  already  sufficiently  understood. 

8.  It  must  be  Msnmed  that  a  boy  twelve 

Sears  of  age  knew  the  ditn^r  of  oom- 
ig  in  contact  with  revolTing:  cog-wheels 
fn  a  room  where  he  had  he&n  emplt^ed 
for  aboDt  two  months, 

OSulTolk  Plied  FebniaiT  SB.  1888.) 

ON  defendant's  excepUona.    Sustained. . 
This  actioD  was  ia  tort  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  nexUgeDce. 

I^aintiffVas  a  boy  about  twelve  vears  old  at 
the  time  the  injuries  were  leceivea.  He  was 
emploved  io  defendant's  mill,  and  bis  injury 
arose  from  coming  in  contact  with  the  revolv- 
ing cog-wheels  of  a  machine,  whereby  bis  arm 
was  drawn  in  and  mansled.  The  Jury  returned 
a  verdict  for  plaintiff  lor  $8,000  damages,  and 
defendant  alleged  exceptions  to  tberuuDg^aDd 
refusals  to  rule. 
Further  facts  a^ear  in  the  opinion. 
MettTB,  R.  M,  Morae,  Jr.,  H.  O.  Nich- 
ols, and  C.  K.  Cobb,  for  defendant: 

The  burden  is  upon  the  plaintiff  to  show  ueg- 
Hgence  on  the  part  of  the  defendant,  and  due 
care  on  bis  own  part. 

£(an«Ac«0  v.  Border  Otts  Mfy.  Co.  8  New  Eng. 
Rep.  W,  148  Mass.  21. 

"If  the  plaintiff  had  sucb  iDStructioD,  cau- 
tion, information,  or  knowledge,  as  would  en- 
able hiiA,  with  a  reasonable  exercise  of  care  on 
his  part,  to  do  the  errand  with  safety  to  him- 
self, the  defendant  is  not  liable;  and  it  makes 
so  difference  whether  he  derived  it  from  the 
defendant's  officers,  or  from  the  foreman  or 
other  fellow  servant,  from  a  stranger,  or  from 
his  own  perceptions  and  intelligence." 
SuUivan  v.  India  Mfg.  Co.  118  Mass.  896. 
The  question  of  negligence  on  the  pert  of  a 
corporation  ie,  in  the  words  of  Colt,  J., 
"whether  the  corporation,  in  any  part  of  its 
organization,  by  any  of  its  agents  or  for  want 
of  agents,  f^ledto  exercise  due  care  to  prevent 
Injury  to  the  plaintiff.** 
Ford  T.  FitehburgR.  Co.  IIG  Mass.  261. 
"  The  mere  relation  of  master  and  servant 
never  can  im  ply  an  obligation  on  the  part  of  the 
master  to  take  more  care  of  the  servant  than  he 
may  reascaiably  be  expected  to  do  of  himself. 
He  Is,  no  doubt,  bound  to  provide  for  the  safe- 
tf  of  his  servant  in  the  course  of  his  employ- 
ment, to  the  best  of  his  judgment,  information, 
and  belief." 

RuddUtton  V.  Lowell  Machine  Shop,  1 60  Mass. 
380,  385. 

There  Is  a  distinction  between  failing  to  give 
instructions  which  a  foreman  is  required  to  give 
as  or  instead  of  tbe  master,  and  those  which,  if 
necessary  at  all  for  the  plaintiff's  safety,  are 
a  part  ox  a  personal  discretionary  set  of  tbe 
foreman. 

See  Dufif  v.  Upton,  118  Mass.  544;  O'Connor 
V.  BoberU,  190  Mass.  227;  Zeigler  v.  Bay,  128 

•See  Ooodnov  v.Talpola  Bmery  Mills,  onto,  p.  719. 


Mass.  103;  F^Y.  4A»,96B[HH.573;  Flgnn 
V.  Salem,  184  Mass.  861;  /«iA»«m  v.  Botton,  118 
Mass.  114. 

Tbe  master  ha  vine  furnished  proper  materials 
and  appliances  for  the  work,  tbe  use  and  appli- 
cation of  tbem,  according  to  the  exigencies  of 
the  work,  is  the  duty  of  the  servant;  and  an  in- 
jury received  by  a  workman.  Id  consequence 
of  mstructions  of  the  Buperintendent  or  fore- 
man of  the  work,  gives  no  ground  of  action 
against  the  master. 

Ftojfd  V.  Sugdon,  184  Mass.  668 ;  Johnton  v. 
Boaton  Towboat  Co.  186  Mass.  209;  Bobinaon  v. 
Blake  Mfg.  Co.  8  New  Eng.  Rep.  741,  148 
Mass.  684;  Kenney  v.  Shav,  IWHasB.  601;  Cur- 
ran  V.  Merehanumg:  Go.  1803fa8S.  Vt^iWitaon- 
V.  Merry,  L.  R.  1  H.  L.  Caa  826. 
I  The  foreman  or  overseer  of  a  room  in  a  mill 
is  a  fellow  servant  with  hands  employed  under 
bim,  and,  for  injury  happening  in  consequence 
of  tbe  Diligence  of  such  foreman,  tbe  master 
is  not  liame. 

AU/ro  V,  Agatoam  Canal  Co.  6  Cush.  76;  Zeig- 
ler  V.  Day,  128  Mass.  152;  F^  T.  AUm,  98 
Ma8s.672;i>u^v.{rc)i:on,  118 Man. 644;  i/Oon- 
nor  V.  Boberf,  120  Mass.  227;  Flynn  v.  Salem, 
184  Mass.  851. 

And  the  fact  that  the  servant  injured  is  a  mi- 
nor does  not  vary  the  rule. 

King  v.  Awtott  <&  W.  B.  Co.  9  Cush.  113 ; 
Gurmn  v.  Mw^nU  Mfg.  Co.  180  Man.  874. 

And  whether  the  employee,  througfa  whose 
nes^gence  tbe  accident  occurred,  acted  as  a 
fellow  servant,  or  as  the  representative  of  the 
master,  is  a  question  of  law  and  not  of  fact. 

Johnaon  v.  Bonton  Tmcboat  Co.  186  Mass.  209. 

"When  a  plaintiff  offers  no  evidence  that  he 
was  In  tbe  exercise  of  care,  but,  on  the  con- 
trary, tbe  whole  evidence  on  which  bis  case 
rests  shows  that  he  was  careless,  *  *  *  tbe  court 
may  rightfully  instruct  the  jury,  as  a  matter  of 
law,  that  the  acticm  cannot  be  maintained." 

Qahagan  v.  Botton  A  L.  R.  Co.  1  Allen,  187, 
190;  ToddY.  Old  Colony  (ft  F.  R.  Co.  8  Allen,  18. 

"The  burden  is  always  upon  tbe  plaintiff  to 
establish  either  that  he  himself  was  in  the  ex- 
ercise of  due  care,  or  that  the  injury  is  in  no 
degree  attributable  to  any  want  of  proper  care 
on  bis  part." 

Murphy  V.  Deane,  101  Mass.  465,  466;  With- 
erlegY.BMentt  Canal  Co.  13C.B.  N.  8.  %;BUtn- 
ehetie  v.  Border  City  Mfg.  Co.  8  New  Eng.  Rep. 
92,148  Mass.  21;  Leary  v.  Botton  A  A.  R.  Co.  18» 
Masa  580:  Lov^oy  v.  Boston  A  L.  R.  Co.  125 
Mass.  79;  WiUiamt  v.  ChurehUl,  137  Mass.  248. 
where  the  injunction  to  '  *  hurry,  up  "  was  held 
not  to  be  material;  Bitmll  v.  TOiotton,  1  New 
Eng.  Rep.  444, 140  Mass.  801;  Taylor  v.  Careto 
Mfg.  Co.  1  New  Eng.  Rep.  210,  140  Mass.  150; 
Butterfietd  v.  Weitem  B.  Co.  10  Allen.  682. 

Mea&re.  Henxr  W.  Bragr^  and  EUeka, 
Greenhoodf  for  plaintiff: 

An  employer  must  see  tbat  servants  are  prop- 
erly warned  of  the  dangers  of  tbe  place  m 
which  they  are  put  to  work;  and  he  is  not  re- 
lieved of  responsibility  for  tbe  consequences 
a  failure  on  tbe  part  of  such  servants  to  receive 
such  warning,  by  any  delegation  of  sucb  duty 
to  warn  to  any  agent  or  overseer,  or  by  a  ne- 
glect on  bis  part  to  give  such  warning. 

Oilman  v.  Sattern  R.  Co.  18  Allen,  488;  Orit- 
tie  V.  Frott,  8  Post.  A  F.  633;  Cqombe  v.  Jfew 
Bedford  Cordage  Co.  103  I^Ji^OOglC 
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Ereiy  employer  Is  under  an  implied  contract 
with  those  whom  be  employs  to  adopt  and  main- 
tain suitable  instruments  and  means  with  which 
to  carry  on  the  business  in  which  he  requires 
their  services;  and  this  includes  an  obligation 
to  proride  a  snitable  place  in  which  the  servant, 
Iwmg  himself  in  the  exercise  of  due  care,  can 
XKrform  his  duty  safely. 

Goombt  V.  Nero  Bedford  Cordage  Co.  tupra. 
See  WTueler  v.  Wattm  Mfg.  Co.  185  Mass.  294. 

Tbe  undisputed  evidence  reported  must  con- 
clusively show  contributory  negligence  on  the 
partofuie  plaintiff. considering  all  the  admitted 
or  undisputed  facts  in  the  case,~including  the 
age,  experience,  and  intelligence  of  the  plaintiff, 
and  the  danger  to  which  be  was  exposed,  and 
the  means  and  knowledge  afforded  to  him, — to 
justify  the  court  in  taking  tbe  case  from  the 
jury  on  the  question  of  due  care.  In  other 
words,  the  conduct  of  tbe  plaintiff  at  the  time  of 
the  injury,  considmng  all  the  circumstances 
shown  by  him  or  induputably  shown  against 
him,  must  have  been  of  such  a  strikingly  care- 
less character  that  no  rational  man  of  ordinary 
■experienct!  and  prudence  coiild  reasonably  come 
to  any  other  conclusion  than  that  the  plaintiff 
was  himself  responsible,  or  contributed  to  the 
respoanbility,  for  the  injury  suffered  by  him. 

Latu  V.  Atlantic  Works,  107  Mass.  104;  T^ler 
T.  If.  T.  *  N.  E.  R.  Co.  187  Mass.  288. 

The  refusal  of  the  judge  to  withdraw  the  case 
from  tbe  jury  cannot  in  any  case  be  construed 
as  an  indication  that  in  his  opinion  the  jury 
ought  to  find  in  the  plaintiff's  favor.  On  tbe 
contrary,  11  is  his  duty  to  submit  it  to  the  jury  if 
there  is  any  evidence  to  justify  a  finding,  al- 
though in  his  opinion  its  preponderance  should 
be  against  the  plaintiff. 

Oagnor  v.  Old  CoUmy  A  N.  B.  Co.  100  Mass. 
312;  For  v.  Saekett,  10  Allen,  685;  Warren  v. 
FitehburgR.  Co.  8  Allen,  227;  Moud  v.  Lynn.  A 
B.  R.  Go.  6  Allen,  284;  Heed  t.  Deerfidd^  8  Allen, 
«2S;  Qahagan  v.  Bo^n  A  L.  R.  Co.  \  Allen, 
187;  100  Mass.  212. 

Inacaseof  a  boy  of  thirteen  years  of  age.who 
incited  a  dog  wbioi  bit  him,  the  court  held  that 
a  ruling  which '  'entirely  dtsregards  the  thought- 
lessness and  heedlessness  natural  to  bo^ood" 
would  be  erroneous;  that  the  test  is,  "Would 
the  injury  have  been  prevent«d  if  the  boy  had 
exercised  the  thoughtful  aess  of  one  of  his  age, 
at  the  moment,  without  stopping  to  reflect? 

Plumley  v.  Birge,  124  Mass.  67.  See  also 
Mvrley  t.  Rodfie,  180  Mass.  880;  O'Connor  t. 
Botton  A  L.  K  Co.  -m  Masa  868;  Mvnn  v. 
Reed.  4  Allen,  481;  Garter  v.  Tamu,  98  Maw. 
667;  Lane  Y.AUanUf.  Work;  107  Mass.  104; 
187  Mass.  240. 

C.  Allen,  delivered  the  opinion  of  the 
court: 

In  order  to  show  negligence  on  tbe  part  of 
the  defendant,  the  plidntiii  relies  on  the  omis- 
■don  to  give  him  suitable  instructions  in  refer- 
ence to  the  dangers  to  which  he  would  be  ex- 
posed in<  tbe  course  of  his  employment.  His 
Injury  arose  from  coming  in  contact  with  the 
Tevolving  cog-wheels  of  a  machine;  and  the 
instructions  which  he  was  entitled  to  receive 
must  therefore  have  been  concerning  the  dan- 
ger from  that  cause.  But  it  seems  to  us  that 
It  must  fairly  be  assumed  that  the  plaintiff  bad 
all  such  knowledge  as  it  was  tbe  duty  of  tbe 
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defendant  to  Impart  to  him.  There  was  no 
peculiar  or  secret  source  of  danger.  Anybody 
seeing  the  machine  in  motion  must  soon  become 
aware  of  the  danger  which  would  arise  from 
coming  in  contact  with  it.  Tbe  du^  the  de- 
fendant would  be  suiBdently  discharged  by 
pointing  out  to  tiie  plaintiff  tbe  situation  (tftte 
machine,  and  the  rapid  revolution  of  tbe  wbeeb 
when  in  operation,  and  explaining  the  profaaUe 
effect  of  touching  them  under  those  circum- 
stances. Certainly  the  duty  of  the  defendantdid 
not  extend  so  far  as  to  require  the  giving  of  a 
special  caution  on  every  occaaionwben  be  might 
Ik  called  upon  to  pass  near  the  machine.  Tbe 
defendant  u  only  bound  to  give  such  instruc- 
tions as  are  reasonably  necessary  in  order  to 
enaBle  the  servant  to  understand  tbe  perils  to 
which  he  is  exposed  by  reason  of  his  emploj- 
ment.  A  servant  is  held  to  take  Uie  risk  of 
such  dangers  as  are  known  and  understood.  In 
tbe  present  case,  the  duty  of  the  defendant  lo 
the  plaintiff  would  not  require  an  explanatioa 
of  anything  which  he  already  sufficiently  undv- 
stood.  In  order  to  show  actionable  negligence 
on  tbe  defendant's  part.  It  was  incumbent  oo 
the  plaintiff  to  show  an  omission  to  inform  him 
of  something  which  he  needed  to  know  in  or 
der  to  be  sflK.  Sullivan  v.  India  Mfg.  Co.  US 
Mass.  896.  In  the  absence  of  anything  to  show 
the  contrary,  the  plaintiff  must  be  assumed  fo 
have  bad  the  intelligence  and  undersiandiiig 
which  are  usual  with  boys  of  bis  age.  There 
is  nothing  to  show  that  be  did  not  know  the 
danger  of  coming  in  contract  with  the  revolt- 
ing wheels  of  the  machine.  It  must  be  as- 
sumed that  he  was  well  aware  of  it.  The  sc- 
cident  happened  in  consequence  of  his  omitting 
to  guard  asainst  a  known  peril  He  bad  bm 
employed  in  the  same  room  for  a  period  of 
nearly  two  months.  There  is  no  reason  to 
suppose  that  explicit  Instructions,  if  given  to 
him  at  the  beginning  of  his  employment,  in  ref- 
erence to  tbe  danger  of  touching  these  wheek 
when  in  motion,  would  have  added  anything 
to  what  be  must  fairly  be  presumed  to  have 
known  at  tbe  time  of  tbe  accident.  It  would 
be  carnring  the  doctrine  of  holding  eok^apn 
to  the  duty  of  giving  reasonable  instractxios  to 
their  servants  quite  too  far,  to  require  a  speciil 
caution  every  time  a  boy  is  sent  on  an  enand. 
under  circumstances  like  those  disclosed  in  the 
present  case.  Tbe  injuiy  appears  to  have  arises 
from  a  lack  of  sufScIent  precautjon  on  his  part, 
and  not  from  tbe  neriigenoe  of  tbe  defenoini. 
Ruatdl  T.  TOlotton,  1  New  Eng.  Bep.  444.  140 
Mass.  201 :  WiUiama  v.  ChurekiU,  137  Mass.  MS; 
Wheder  v.  Waton  Mfg.  Co.  186  Mass.  291 

In  Coomht  V,  New  Bt^ord  Cordage  Oo.  Iffl 
Mass.  572,  598,  which  is  chiefly  relied  on  by  tbe 
plaintiff,  the  plaintiff  had  been  ai  work  fortfae 
defendant  only  one  day,  and  under  these  cir- 
cumstances the  evideiwe  of  the  nature  of  tbe 
wwk,  and  of  the  position  in  which  he  was  to 
do  it.  were  oonddned  to  warrant  tbe  jury  In 
finding  that  the  plaintiff  was  manifestly  in- 
capable of  understanding  and  appredatiag  Ac 
dangers  to  which  he  was  exposed  by  the  gcsr 
ings,  or  manifestly  incapable  of  puformiiigtte 
work  there  with  safety. 

In  the  present  case,  we  an  of  tbe  opiidoa 
that  there  was  no  sufildent  evidence  of  bci^- 
gence  on  tbe  part  of  the4efendaat. 
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John  T.  DOOLET 

e. 

Arnold  G.  POTTER. 

1.  Where,  on  the  convejanoe  of  land,  a 
mortgace  thereon  was  given  by  the 
f^ntee  u>  the  grantor  to  seeure  certain 
notes,  which  were  placed  In  the  hiutda 
of  a  tUrd  pMFt  J'  nnder  an  agreement 
that  they  were  not  to  be  used  for  the 
benefit  of  the  mortgagee  until  the  land 
should  be  measured  and  any  defects  in 
title  made  good;  and  thereafter  such 
ACreement  was  waived  by  the  mort- 
gagor and  the  notes  were  treated  aa  valid 
By  all  parties,— that  anobjeetion 
by  the  bolder  of  a  second  mortgage,  seek- 
ing to  redeem  from  such  first  mortgage, 
that  there  was  nothing  duQ  on  the  first 
mortgage  because  such  agreement  had 
not  been  complied  with  and  the  notes 
had  not  been  delivered,  and  the  mort- 
gagor could  not  waive  performance  of 
such  agreement  after  the  exeootion  of 
the  second  mortgage,  was  wlthont 
force. 

S.  Held,  also  ,that  an  a^eesMnt  (by  which 
the  assignee  of  the  first  mortgage  bought 
of  the  mortgagor  certain  standing  tmi- 
ber,  the  amount  thereof  to  be  sufficient 
to  pay  the  mortgage  debt,  and  which 
provided  that  interest  on  the  mortgage 
notes  should  stop,  but  under  which  no- 
thing wasapplied  on  the  mortgage  debt, 
and  which  was  wholly  »baiiaoned}did 
not  extin§raish  or  sa^f y  themortgas« 
debt,  nor  stop  interest  on  the  notes. 

5.  The  agreement  under  which  said  mort- 
gage notes  were  deposited  with  a  third 
party  provided  that  if,  on  measure' 
ment,  there  was  found  a  deficiency  or 
excess  in  the  quantity  of  land  esti- 
mated in  the  mortgage,  the  notes  should 
be  reduced  or  iaCToased  proppr- 
ti(mato]3r«at  a  certain  rate  per  acre.  T  he 
land  fell  short  of  the  estimated  quan- 
tity, bat  it  appeared  that  other  consid- 
erations than  the  price  of  the  land  en- 
tered into  the  notes,— 5ence,  held,  that 
the  amount  of  the  notes  was  only  to  be 
redaced  by  the  value  of  the  number  of 
acres  deficiency  at  the  fixed  rate,  and 
was  not  to  be  reduced  to  the  amount  to 
which  the  actual  number  of  acres  con- 
veyed would  come  at  that  price  per  acre. 

4.  A  note  is  not  to  be  excluded  from  the 
mortgage  debt  merely  because  the  time 
at  which  it  is  payable  is  incorrectly 
stated  in  the  mort(fag*e. 

6.  Where  a  decree  in  foredosore  allows 
interest  from  the  date  of  thedecree,  it  is 
proper  to  include,  in  the  amount  to  be 
deducted  from  the  value  of  the  land  In 
ascertaining  the  amount  applicable  to 
the  mortgage  debt,  taterost  on  the 
eoata  from  the  date  of  the  decree  until 
foreeloamre  la  ctnnpleted. 

(Borkdilra  FIM  Vebroarr  IB,  isn.) 

CASE  reserved  on  master's  report  and  excep- 
tions thereto.  ExeepHon*  overruled. 

8 


Thia  was  a  bill  Id  equity,  brought  to  redeem 
certain  mortgaged  real  estate.  The  case  was 
referred  to  a  master,  and  he  filed  his  report,  and 
the  questions  of  taw  arising  thereon  were  beard 
and  detennined  by  the  court.  The  case  is  re- 
ported in  1  New  Eng.  Rep.  86, 140  Mass.  49. 
The  conrt  recommitted  the  case  to  the  master, 
and  it  sow  cornea  before  the  court  on  excep- 
tions to  his  report 

Before  1869  one  Wiley  and  Peter  Dooley  en- 
tered into  a  contract  for  the  sale  and  purchase 
of  certain  land,  Dooley  brought  a  smt  to  com- 
pel the  specific  performance  of  this  contract. 
On  May  10,  1869,  Wiley  convened  to  Dooley  a 
tract  of  land  situated  partly  m  VernKmt  and 
partly  in  Massachusetts.  Dooley  made  notes 
for  the  aggregate  sum  of  $2,260,  to  secure 
which  be  gave  a  mortgage  deed  of  the  lands,  of 
even  date  with  the  conveyance  to  himself.  The 
notes  were  placed  in  the  hands  of  one  Robin- 
son, who  was  to  retain  them  until  the  land  had 
been  measured,  and  in  case  of  surplus  or  de- 
ficiency the  notes  were  to  lie  increased  or  di- 
minished accordingly.  The  notes  remained  in 
Robinson's  hands  untU  defendant,  after  betook 
title  to  the  mortgage,  obtained  them,  without 
the  knowledge  of  Dooley.  On  November  27, 
1869,  Wile^  assigned  his  mortgage  to  one  Eetch- 
um.  While  Eetcbum  held  the  mortgage,  he 
entered  into  a  contract  with  Dooley,  by  which 
lie  was  to  cut  a  cortaln  amount  of  timber  from 
the  lands,  for  which  a  certain  price  was  to  he 
allowed,  which  was  to  be  applied  in  reduction 
oftbenotes.  XTnderthiscoutract,timberenough 
was  cut  to  amount  to  I6B8.80,  which  amount 
was  applied  on  the  notes.  Certain  other  credits 
were  iodorsed  upon  the  notes. 

On  April  6, 1868,  Wiley  conveyed  to  E:etch- 
um  25  acres  of  land,  part  of  the  so-called 
Jobnaon  Lot,  which  was  Included  in  the  survey 
to  Dooley  under  his  deed  of  May  10,  1960. 
Ketchmn  took  off  the  most  valuable  timber 
from  the  tract,  and  on  January  11,  1876,  re- 
leased his  title  to  Wiley.  Plaintiff  claimed  the 
right  to  have  the  mortgage  reduced  by  the 
amount  represented  by  the  value  of  this  25 
acres,  whicn  claim  was  rejected  by  the  master. 

On  August  7, 1871,  Dooley  made  a  mortgage 
to  one  Edmunds  of  the  land  in  Massachusetts 
covered  by  the  Wiley  mortgf^e,  and  this  mort 
gage  was,  on  November  80, 1878,  duly  assigned 
to  John  T,  Dooley,  who  brought  this  suit  to 
redeem  the  land  from  the  first  mortgage  to 
Wiley. 

On  January  1,  1875,  while  Ketcbtun  still 
held  his  mortage,  he  entered  into  the  ftdlow- 
ing  agreement  inth  Dooley: 

Clarksburg,  Jan.  1,  1875. 
Eleazur  Eetcbum  this  day  bought  of  Peter 
Dooley  a  quantity  of  spruce  timber  standing  on 
the  south  and  west  comer  of  the  Wiley  lot,  join- 
ing the  HasBBchusetts  line,  situated  in  the 
town  of  Stamford,  Vt.,  at  $5.60  per  thousand, 
the  amount  to  be  ascertained  hereafter,  and  be 
BufBclent  to  pay  the  balance  on  certain  notes 
and  mortsage  assigned  to  said  Ketchum  by 
Hazael  Wiley,  and  against  said  Dooley;  and 
said  Eetcbum  is  to  have  three  years  to  take  said 
timber  off  said  lots,  and  is  to  take  all  merchant- 
able timber  clean  down  to  six  inches  in  diame- 
ter at  the  top  end.  *  *  *  The  interest  on  the 
afon-mentloned  notes  at  tl|f»^  %f  «UO@gle 
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ment,  per  agTeemeot,  ia  to  stop.  Also  44,600 
feet  staodiog  on  the  Hix  Lot  situated  Id  Florida, 
Maw.,  aod  bounded  Dortb  1^  tbe  Vermont  line, 
and  adjoining  tbe  afOTe-mentioDed  Vermont 
land.  And  said  Eetchum  further  agrees,  in 
consideration  of  the  aforegoing  contract,  to 

?[uitclaim-deed  tbe  land  known  as  the  Hix  Lot, 
n  Florida,  Mass.  (quitclaim-deeded  to  said 
Eetcbum  by  John  F.  Arnold),  to  Peter  Dooley 
$320,  and  deliver  up  notes  that  was  given  in 
consideration  of  said  deed  to  Peter  Dooley,  but 
not  so  as  to  invalidate  the  mortgage  and 
notes  tiwt  Peter  Dooley  gave  to  Hazael  Wller, 
and  said  Wiley  assigned  lo  said  Eetcbam  only 
the  amount  of  $220. 

Plaintiff  claimed  that  by  force  ai  this 
agreement  tbe  mortgage  debt  was  extingolsbed 
and  nothing  was  due  thereon. 

Before  tbe  conveyance  from  Wil^  to  Dooley 
In  1869,  Wiley  had  conveyed  to  one  Arnold,  by 
deed,  [wrt  of  the  land  included  in  tbe  deed  to 
Dooley.  This  deed  was  intended  as  security 
for  a  debt  due  to  Arnold  from  Wiley.  On  No- 
vember 31,  1870,  Eetchum  paid  Arnold  tbe 
amount  of  tbe  debt,  and  received  a  quitclaim 
deed  for  tbe  land.  This  was  tbe  land  and  title 
referred  to  in  the  above  lUTeement  to  be  quit- 
claimed by  Eetchum  to  Dooley.  The  master 
found  that  ^tohum  took  off  timber  enough 
under  the  agreement  to  satisfy  the  Arnold 
claim.  On  August  17,  1876,  Ketcbum  quit- 
claimed  Uiis  land  to  defendant;  but  tbe  master 
did  not  find  that  it  was  claimed  to  constitute 
an  independent  title  in  defendant,  distinct  from 
tbe  mortgage  from  Dooley  toWlley. 

Eetehum  assigned  his  mortgage  to  defend- 
ant; and  he  sued  out  a  writ  of  entry  June  10, 
1876,  to  foreclose  the  mortgage  on  tbe  Massa- 
cbusettfl  lands;  and  on  June  29,  1877,  he  was 
put  in  possession.  He  afterwards  commenced 
proceedings  to  foreclose  tbe  mortgage  on  tbe 
Vermont  lands,  and  a  decree  was  entered  that 
the  right  of  redemption  should  be  forever  fore- 
dosed  unless  tbe  amount  due  should  be  paid 
on  or  before  December  22, 1888.  Plaintiff  al- 
lowed tbe  time  to  pass  without  paying  the 
amount  due. 

Further  facts  appear  in  the  opinion  of  the 
court. 

Mr.  Mark  E.  Coaeht  for  plaintiff: 

A  legal  delivery  of  the  notes  mentioned  in 
the  detondant's  mortgage  would  be  necessary 
before  they  would  acquire  any  validitv. 

1  Jones,  Mort.  8d  ed.  g  87. 

These  notes  and  defendant's  mortgage,  be- 
ing made  at  tbe  same  time,  as  parts  of  the  same 
transaction,  together  constitute,  and  are  to  be 
construed  as.  one  instrument. 

Barnard  v.  Cuthing,  4  Met.  280;  Hunt  v. 
Uwrwum,  6  Pick.  895. 

Tbe  said  notes  left  in  the  hands  of  Robfauon 
were  nothing  but  escrows,  without  legal  exist- 
ence as  contracts  at  the  timiB  th^  were  so  made 
and  left 

1  Jones,  Hort,  §  87;  Foater  t.  Maru^Md,  8 
Met.  412-414. 

A  subsequent  legal  delivery  was  necessary  to 
give  them  any  le^  force  or  effect,  in  law,  as 
contracts. 

JPitirbankt  v.  Mttoalf,  8  Mass.  280-S86. 

The  delivery  tty  Robinaan,  bef(»e  the  pov 
f  ormance  of  the  tenns  of  the  contract,  wlthmit 
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the  consent  of  P.  Dool^,  would  not  be  a  legal 

delivery. 

BodieeU  y.  WOtier,  18  Pick.  416, 417;  Foster 
V.  MatufiM,  »upra. 

In  determining  what,  if  anything,  is  doe  oo 
the  defendant's  mortn^.  tbe  notes  are  to  be 
treated  as  if  unsecured;  and  no  more  is  due  oa 
defendant's  mortgage  than  tbe  defendant,  if 
owner  of  the  notes,  could  now  recover  of  Peter 
Dooley,  the  maker,  in  a  penonal  action,  wm 
he,  Dooley,  not  to  plead  the  Statute  of  limita- 
tions. 

Davia  v.  Bean,  114  Maaa.  880;  Hnfaa  v. 
£(71^,  4  Allen.  662. 

Tbe  terms  and  conditions  necessary  to  leoder 
tbe  notes  valid  must  have  been  perfMnKd 
within  a  reasonable  time;  it  now  being  ahnoei 
twenty  years  since  notes  and  agreement  were 
made,  and  fifteen  since  the  notes,  uy  their  terms, 
were  to  have  been  paid»  it  la  now  too  late  to 
perform  tiiem. 

Wooda  T.  Biee.  4  Met.  481. 485;  Bos*  v.  Tn- 
main,  2  Met  495;  Qaier  v.  Cbrter,  14  Piek. 
424. 

Mr.  A.  Potter,  for  defendant: 

Tbe  only  question  referred  to  the  master  or 
open  under  tbe  pleadings  was  the  amount  dne 
on  the  mortgage. 

Pub.  Stat.  chap.  181,  §28. 

Tbe  mortsage  was  d^vered  at  the  tine  it 
was  made.  The  notes  constituted  no  part  of 
the  mortgage,  and  were  notnecessarfly  tbeoaly 
evidence  of  the  debt  secured  by  it. 

Smith  V.  Johns,  8  Gray,  517. 

The  master  erred  in  not  allowing  annual  in- 
terest. It  is  a  part  of  the  contract,  and  thede- 
fendant  has  done  nothing  from  which  a  TraiTH" 
can  be  inferred. 

Henry  v.  Fta^,  18  Met.  64;  H<uting»  v.  IT* 
weU,  8  Mass.  455;  Qrte^eaf  v.  KtUogg,  SMses. 
568;  'WUeox  v.  Howiand.  SB  Pick.  1^. 

W.  Allen,  J-t  delivered  the  opinimi  of  tbe 

court: 

in  May,  1860,  Peter  Dooley  made  a  mort- 
gage to  Wiley,  who  assigned  It  on  Novwnber 
27, 1869,  to  Ketcbum,  who  assigned  it  on  Aa- 
gustl7,  1876,  to  tbe  defendant.  Tbe  {^tiff 
holds  the  equity  of  redemption  under  a  nxirt- 
eage  deed  given  by  Peter  Dooley,  August  7, 
1871,  to  Edmunds,  and  assigned  by  Edmundi's 
administrator  to  tbe  plaintiff  in  1878,  and  seeks 
in  this  suit  to  redeem  tbe  land  from  tbe  fim 
mortgage.  The  case  was  referred  to  a  master, 
to  report  the  amount  due  upon  Qie  mmtw 
held  by  tbe  defendant,  and  was  reserved  for 
tbe  full  court  upon  the  master's  report  and  ei- 
ceptions  thereto.  We  will  first  consider  tbt 
plaintiff's  ezcepUoas  in  their  order. 

1.  The  first  exception  is  to  the  allowaooe  d 
anything  as  due  upon  tbe  mortgage.  Tbe 
mortgage,  which  was  of  land  convened  br 
Wiley  to  Dooley  as  part  of  the  same  tianssciicii. 
was  to  secure  the  [Myinent  of  six  notes ,— «w 
of  $100,  and  five  of  $482  each,— one  of  wliich 
was  reduced  by  tbe  indorsement  of  a  paynwiii 
of  $260.  The  mortgage  was  delivered,  but  the 
notes  were  put  into  the  bands  of  oocRoIhbmw. 
with  a  writing  signed  by  the  mortgagee,  to  ibe 
^ect  that  it  was  agreed  by  him  that  U» 
notes  should  remain  in  the  hands  of  RoIumo 
for  safe  keeping,  and  notto  bemused  for  tbe 
benefit  of  t%gt?^«9fe<»^g[t»«dj'J^ 
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be  meagored;  and,  if  there  wai  found  a  defl- 
dencj  or  an  excess  in  quantity,  the  notee  were 
to  be  redaced  or  increased  in  proportion,  and 
all  incumbrances  were  to  be  paid,  and  any  de- 
fects in  the  title  made  good.  The  objecUon  is 
that  the  terms  of  the  memorandum  nave  not 
been  complied  with,  and  the  notes  have  never 
been  delivered.  The  land  was  measured  and 
was  found  to  be  deficient  in  quantity.  No  in- 
doTBement  was  made  on  the  notea  There  were 
some  defects  in  the  title,  but  they  appear  to 
have  been  subaequeutly  remedied.  But  that  is 
not  material,  becanas  it  is  obvions  that  the 
terms  <tf  the  menorandum  were  not  performed ; 
tbe  performance  was  waived  by  the  mortgagor; 
and  that  tbe  memorandum  was  treated  by  all 
parties  as  not  in  force,  and  the  notee  as  valid, 
sabsistlng  notes.  It  is  not  necessary  to  con- 
aider  tbe  objection  of  the  plaintiff  that  Peter 
Dooley  could  not,  as  agaiast  tbe  plaintiff, 
mive  performance  after  nis  mortgage  to  Ed- 
munds in  1871.  Before  that  time,  one  of  tbe 
large  notes  had  been  taken  up,  and  a  payment 
made  upon  another.  Before  that  time,  in  No- 
Tember,1869,  when  only  tbe  small  note  was  due, 
tbe  mortgage  had  been  assigned  by  Wiley  to 
Eetchum,  under  whom  the  defendant  claims, 
and  Peter  Dooley  had  made  an  agreement  with 
Ketdium  which  made  no  reference  to  the 
manorandum,  but  recognized  ttie  notes  as  in 
force,  and  provided  for  payments  to  be  made 
upon  them;  and  at  that  time,  in  tbe  mortgage 
10  Edmuni^,  under  which  tbe  plaintiff  clafms, 
the  mortgage  is  excepted  from  the  coveoants, 
and  the  amount  to  be  paid  upon  it  stated.  The 
{daintiff  also  claims  that  there  was  au  accord 
and  satisfaction  of  the  moi^ge  debt,  uoder 
the  aneement  between  Peter  Dooloy  and  Eetch- 
um, dated  January  1,  1875;  which  was  in  sub- 
stance,  so  ^  as  relates  to  this  point,  that  Eetch- 
um that  day  bou^it  of  Dooley  a  qnantity  of 
timber  standing  on  certain  land  In  Vermont,  at 
a  certain  price  per  thousand,  the  amount  to  be 
thereafter  ascertained,  and  to  be  sufficient  to 
pay  the  balance  due  on  the  notes  and  mortgage, 
and  Ketch um  was  to  have  three  years  in  which 
to  take  off  tbe  timber.  Very  little,  if  any, 
timber  was  taken  out  by  Ket<mum  under  this 
sgreement,  and  none  was  applied  by  him  on 
the  mortgage  debt.  Neither  the  agreement 
Qor  anything  done  under  it  extinguished  or  sat- 
isfied tiie  debt. 

2.  Tbe  plaintiffs'  second  exception  is  to  the 
amount  allowed  by  the  master  on  account  of  the 
deficiency  in  the  quanti^  of  land.  The  master 
found  ttae.deflciencT  to  oe  18acres,and  allowed 
$4  an  acre,  under  the  memorandum  before  re- 
ferred to,  which  provided  that  "if  said  land  falls 
short  the  required  number  of  acres  to  amount 
to  tbe  sum  set  forth  in  the  said  notes  at  (4 
per  acre,  the  said  notes  are  to  be  reduced  in  that 
proportion."  The  plaintiff  contends  that  the 
notes  were  given  only  for  the  price  of  the  land 
which  was  at  that  time  conveyed  by  Wiley  to 
Peter  Dooley,  and  that  the  agreement  is  to  be 
so  construed  as  to  reduce  tbe  notes  to  tbe  sum 
that  the  land,  when  measured,  would  amount 
to  at  $4  an  acre.  This  is  one,  and  the  most  nat- 
ural, construction  of  the  language  of  the  mem- 
onndnm;  but  it  is  not  idaiD,  and  the  subject- 
msttCT  aiia  attending  drctunstanoes  show  tiliat 
it  was  not  the  meaning  of  the  parties..  The 
land  lay  partly  in  Vermont  and  partly  in  this 
SHasb. 


State.  Thepart  'in  Vermont  was  fixed  by  the 
deed  at  200  acres,  tbe  part  in  this  State  was  said 
to  be  260  acres,  more  or  less.  It  was  only  the 
land  in  this  State  whidi  could  fall  short  or 
exceed  260  acres  on  measurement.  This  makes 
the  required  number  of  acres  in  it  to  make  up 
the  amount  of  the  notes  to  be  86S,  or  116  more 
than  was  estimated  and  stated  in  the  deed,  and 
tbe  notes  and  mortgage  to  be  $460  more  than 
the  parties  believed  to  be  the  whole  purchase 
money  for  the  land,whicb  it  is  found  they  put  at 
the  price  of  $4  an  acre.  It  was  found  by  the 
master  that  there  bad  been  a  contract  between 
Wiley  and  Peter  Dooley,  by  which  Wiley  had 
agreed  to  convey  to  Dooley  800  acres  of  land, 
which  included  that  which  was  conveyed;  that 
Dooley  had  been  in  possession  under  this 
contract,  and  cut  off  wood  and  Umber,  and 
that  there  were  difficulties  and  litigation 
between  them  in  regard  to  it.  The  indorse- 
ment of  $360  on  one  of  the  notes  was  made 
at  the  time  the  deed  and  mortgage  were  de- 
livered, but  did  not  represent  any  considera- 
tion then  advanced,  but  was  the  result  of  some 
arrangement  between  tbe  parties  which  Is  not 
disol(wed;  and  it  reduced  the  notes  to  the 
amount  of  the  consideration  named  in  thedeed 
andmortgage, — $2,000.  This  showswbat, with- 
out it,  would  be  the  only  reasonable  way  of  ac- 
counting fortbeamoimtof  the  notes,— that  oUier 
considersdons  than  the  price  of  the  land  entered 
into  them.  Construing  the  agreement  in  the 
light  of  these  circumstances,— that  the  parties 
were  settling  differences  as  well  as  selling  and 
buying  land;  that  they  did  include  something 
besides  the  price  of  the  lands  in  the  notes;  that 
they  e^mated  the  quanlity;of  land  at  450  acres, 
and  fixed  the  price  at  $4  aa  acre, — we  think 
that,  by  the  words '  'sum  set  forth  in  said  notes," 
they  did  not  mean  the  whole  amount  of  the 
notes,  but  that  sum  Included  in  them  whidt 
was  tbe  price  of  the  number  of  acres  mention- 
ed in  the  deed  at  $4  an  acre.  This  would  give 
the  result  reached  by  the  master. 

8.  The  plaintiffs'  third  exception  is  to  tbe  re- 
fusal of  the  master  to  make  deductions  and  al- 
lowances for  certain  supposed  defects  in  title. 
Two  defects  In  title  are  specified,  which  exist- 
ed when  tbe  mortgage  was  given;  but  the  mas- 
ter finds  that  both  have  been  made  good,  and 
there  is  no  occasion  to  consider  whether  the 
plaintiff  could  avail  himself,  ss  against  the  de- 
fendant, of  a  breach  by  Wiley  of  the  agreement 
made  when  tbe  mortgage  was  given. 

It  is  argued  that  the  conveyance, by  Eetchum 
to  Wiley  of  the  25  acres  of  the  Johnson  Lot  in 
Vermont,  was  made  after  tbe  land  bad  been 
diminished  in  value  by  the  cutting  off  of  tim- 
ber by  Ketohum,  and  that  the  plaintiff  cannot 
be  required  to  accept  tbat  reconveyance  as  mak- 
ing good  tbe  title.  The  title  to  the  land  was 
made  good  by  the  deed  to  Wiley,  and  it  was 
held  under  tbe  mortgage,  and  tbe  title  to  it  was 
made  absolute  in  tbe  defendant  by  the  fore- 
closure in  Vermont,  and  its  value  was  properly 
allowed  by  the  master  as  part  of  the  value  of 
tbe  land  in  Vermont.  Whether  any  timber  was 
cut  from  it  by  Eetchum,  under  his  paramount 
title,  under  such  circumstances  as  would  make 
the  allowance  of  its  value  upon  the  mortgage 
debt  proper;  and  what  amount,  if  any,  was  so 
cut;  and  whether  any  right  therejpay  have 
been  to  a  reduction  of  th^^^g^dji^tgi^^ 
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was  waived  by  Peter  Dooley,— we  need  uotcon- 
sider;  no  exception  was  taken  to  anyfindingor 
action  of  the  master  in  tbat  reapect 

4.  Tbe  plaintiff's  fourth  exception  is  to  the 
allowance  of  two  of  tbe  notes,  on  the  ground  that 
tb^are  not  correctly  described  in  tbe  mortgage. 
The  only  discrepancy  which  appears  Is  that  uie 
note  payable  in  five  years  from  its  date  is  de- 
scribed in  tbe  mortgage  as  payable  in  four 
years;  tbat  is,  tbe  mortgage  describestwo  notes 
payable  in  four  years,  instead  of  one  payable  In 
lour  years  and  one  io  five  years.  The  note  pav- 
able  m  five  years  la  the  one  on  which  tbe  |2dO 
was  indorsed  at  the  time  the  mortgage  was  giv- 
en. The  master  properly  treated  tbe  amount 
due  on  it  as  due  on  the  mortgage. 

5.  The  exception  to  tbe  allowaiice  for  pay- 
ment of  taxes,  and  of  interest  on  such  payment, 
must  be  overruled. 

6.  The  sixth  exception  is  to  the  allowance  of 
any  interest  on  the  notes  after  January  1, 1875, 
on  the  ground  that,  by  the  aneement  of  tbat 
date  between  Ketchum  and  Peter  Dooley,  in- 
terest on  the  notes  was  to  stop  at  tbat  time.  Tbe 
words  relating  to  interest  on  the  notes  are:  "Tbe 
interest  on  the  afore-mentioned  notes  at  the  date 
of  this  instrument,  per  agreement,  is  to  stop." 
This  agreement  baa  already  been  adverted  to  in 
consid«1ng  the  first  ezceptioD.  Besides  giving 
to  Ketchum  tbe  right  to  cut  timber  on  the  land 
of  Dooley  in  Vermoiit,to  apply  on  the  mortgage 
notes,  it  gave  him  the  right  to  cut  a  certain 
c|uantity  of  timber  on  tbe  mortgaged  premises 
in  this  State.  One  Arnold  held  a  deed  of  the 
land  in  this  State  at  the  time  of  the  mortgage, 
as  security  for  a  note  of  Wiley,  and  Ket^um 
had  paid  him  and  taken  aqnitdalmdeedof  tbe 
land  from  him.  By  the  agreement,  Ketchimi 
ureed  to  quitclaim  this  land  to  Peter  Dooley. 
The  whole  agreement  was  in  the  form  of  a  sfue 
of  timber  standing  in  Vermont,  in  sufficient 
quantity  to  pay  the  mortgage  debt,  to  be  cut 
and  removed  within  three  years,  and  of  a  cer- 
tain quantity  of  timber  standing  in  this  State,  at 
a  fixed  price,  which  was  equal  to  the  amotmt 
Eetchum  bad  paid  to  Arnold;  and  Ketchum 
was  to  relinquish  any  claim  under  Arnold's 
deed  by  quitclaiming  to  Peter  Dooley.  Under 
this  agreement,  Ketchum  cut  off  about,  but  a 
little  less  than,  tbe  amount  of  timberbe  was  au- 
tborizedtocutontbeMassachuaetts  land.  Tbe 
master  finds  tbat  some  of  it,  but  he  cannot  tell 
how  much,  was  cut  from  the  land  in  Vermmit 
All  that  was  cat  was  applied  by  Ketchum  to 
idmbune  himsdf  for  toe  money  he  had  paid  to 
114 


Arnold.  It  was  not  an  executed  sale  of  tbe 
timlMr  in  Vermont,  and  Ketchum's  rigjit  to 
cut  it  was  limited  to  three  years,  and  nothing 
was  ever  done  under  tbe  part  of  the  contract 
tbat  related  to  tbe  mortgage  notea.  Ko  paymeiit 
was  made  on  the  notes  i>y  Ketdrnm.  and  be  did 
not  give  the  quitclaim  to  Dooley.  AH  that  was 
done  under  tbe  whole  agreement  was  that 
Ketchum  cut  off  tbe  timber  to  repay  himself 
what  be  had  paid  to  Arnold.  He  gave  a  quit- 
claim of  tbe  right  be  bad  from  Arnold,  not  to 
Peter  Dooley,  but  to  tbe  defendant,  when  be 
became  aasinieeof  the  moitnge  which  Ketdi- 
urn  held  and  which  this  bul  u  brought  to  re- 
deem. The  agreement,  so  far  as  related  to  tbat 
mortgage,  was  never  acted  on  by  tbe  partiei, 
and  was  wholly  abandoned  by  tbem.  Hie 
agreement  as  to  interest  on  the  notea  fell  wiUt 
the  rest. 

7.  The  seveutli  exception  is  to  the  allowance 
of  interest  on  the  costs  of  the  forecloaare  suit 
in  VermcHit.  The  Bame  mortsage  coreied 
lande  in  Vermont,  and  tbe  pUdntmobtaioed  a 
decree  of  foreclosure  in  tbat  State.  Tbe  decree 
was  entered  on  December  23.  1883;  fixed  tbe 
amount  due  on  tbe  mortgage,  and  the  oosts  of 
suit;  and  required  payment  of  these  sums,  and 
interest,  by  a  fixed  day,  or  tbe  ri^t  of  redemp- 
tion would  ^3e  forecloeed.  The  payment  wai. 
not  made  and  the  foreclosure  was  competed. 
In  fixing  the  value  of  the  land  to  be  applied  to 
the  mo^age  debt,  tbe  master  deducted  from 
its  full  value  the  amount  of  tbe  co^,  with  in- 
terest from  the  date  of  the  decree  until  the 
foreclosure  was  perfected.  Tbe  objectioo  is  to 
the  allowance  of  the  interest.  We  think  tbift 
was  right.  The  amotmt  of  tbe  costs  wba  the 
mortgage  was  foredosed  should  be  dedncted 
from  the  value  of  tbe  land  to  ascertain  the 
amount  tliat  was  applicable  to  tbe  debt,  and 
that,  by  tbe  terms  of  the  decree,  indnded  in- 
terest from  the  date  of  tbe  decree. 

8.  The  eighth  exception  is  to  the  appHca- 
tion  to  the  Arnold  mortgage  of  the  value  of  the 
timber  cut  by  Ketchum.  as  stated  under  tbe 
sixth  exception.  Tbe  apj^icatioD  to  tbe  AiboU 
mortgage  was  made  by  Ketcbum.  Tbe  BUMter 
apphed  tbe  value  of  tbe  timbear  cut  br  Ketebam 
to  the  defendant's  mortgage. 

Tbe  defendant's  exoepUw  to  the  refoaal  cf 
the  master  to  allow  annual  fnterest  miHt  be 
overruled.  His  other  exoepdaaa  become  in- 
material. 

Heeeptitma  ofbothpartiei  owrmbi. 

8  Uus. 
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VERMONT, 
StTRBHS  Court. 


Re  Charies  W.  MARRON. 

The  LecriaUktnre  has  anthority  to  make 
reasonable  lavs  rei^la.tttt|f  the  mode 
in  which  the  rl^rhiof  tri»l  by  Jiarjr  In 
criminal  causes  shall  be  enjoyed;  but  it 
eannot  impair  the  right.  Thos,  a  atat- 
vta  whieb  in  effect  reqnirea  a  pris<meF 
convicted  in  a  justice's  court,  where  a 
jury  is  compoeed  of  only  six  men.  to 
procure  eopiaa  of  a^ppeaJ  at  bis  own 
expense,  if  he  appeals  and  would  enter 
his  appeal  in  the  county  court,  where  a 
jory  IB  composed  of  twelve men,i8  a  re»- 
■ooAble  regulation,  and  does  not  in- 
fringe the  conatitutional  rigbt  of  trial 
by  jory.* 

(Waahlngton —  Filed  February  23, 1888.) 

HABEAS  CORPUS.   The  writ  was  return- 
able before  Veazey,  J.,  May  17, 1887.  and 
the  case  was  by  him  adjourned  to  tbe  Wash- 
ington County  Supreme  Court,  then  in  session. 
Tbe  relator  was  convicted  by  a  justice  of  the' 
peace  of  the  crime  of  selling  intoxicatiDg  It- 
qaois.   Prieomr  remanded. 
Tbe  facts  are  fully  stated  by  tbe  court. 
Matn.  Senior  «  Kemp,  for  relator; 
Article  10  of  the  BUI  of  Bi|;fatB  declares  that 
"in  all  proaecutioiu  tar  crimins]  offenses  a  per- 
son hath  a  right  to  *  *  *  a  speedy,  public  trial 
by  an  impartml  jurr  of  the  country." 

The  jury  referred  to  here  is  the  common-law 
Jury  of  twelve  men,  and  such  a  jury  and  trial 
cannot  be  had  under  our  law  in  a  justice's  court. 
Here  the  Legislature  enacted  Rer.  Laws,  g  1078, 
whi^  ^ves  a  ri^t  of  appeal  to  one  convicted 
bjr  a  justice  of  tbe  peace,  unconditioDally  .except 
as  to  time.  It  is  not  made  dependent  upon  the 
payment  of  any  fees  by  tbe  respondent,  or  tbe 
procurement  of  bail. 

Be  Kennedy,  56  Vt.  1;  Const,  arte.  4,  10; 
Rev.  Laws.  §  1678. 

Tbe  administration  of  criminal  law  in  Ver- 
mont proceeds  upon  tbe  theory  that  the  State 
moBt  lumish  the  machinery  for  the  trial  of  all 
crimes  and  misdemeanors;  and  that  no  respon- 
dent shall  be  subjected  to  the  payment  of  any 
fees  or  costs  unless  and  until  be  be  finally  con- 
victed; neither  can  a  respondent  recover  any 
coBts  from  the  State;  and  if  he  be  compelled  to 
pay  for  his  ^peol  and  for  the  copies  of  tbe  rec- 
ord in  order  to  obtain  an  appeal,  and  tbe  judg- 
ment from  which  he  appeals  be  reversed  after 
trial  by  a  traveree  juty  in  conn^  court,  he 
cannot  recover  any  fees  or  costs  so  paid. 
State  V.  Wallace,  41  Ind.  44S. 
Tbe  legislature  could  not  abridge  the  con- 
stitutionafright  to  a  trial  by  jury,  given  to  every 
person  charged  with  crime;  and,  in  order  to 
give  effect  to  this  rh^t,  a  respcudent  must  of 
necessity  be  entitled  to  an  appeal  fnnn  a  jus 
tice's  court  where  a  trial  by  jury  may  be  had. 


*Bev.  Laws,  •  1873:  "No  appeal  sball  be  allowed  In 
a  orimioal  eauae  when  tbe  reoptHiilent  l9  aoaultted; 
but  the  respondenc  may  appeal  from  any  juoirment 
oraenteooeof  a  JustioeagiUDst  him,  U  tbe  appeal  is 
otalmed  wttUa  two  houis  afl«r  tiie  rmdithm  of  tiie 
ludgmoot." 

IVt. 


Johnatm'e  Com,  1  Me.  380;  Bish.  Writ.  L.  90. 
Mr.  E.  W.  BUbee.  Statue  Atty.,  for  the 
State: 

The  statute  casts  the  burden  upon  respon- 
dents appealing  from  the  judgments  of  jumcea 
of  the  peace  to  enter  their  appeals  in  the  coun- 
ty court. 

Rev.  Laws,  §§  1678-1678. 

That  involves  the  procurement  of  a  copy  of 
tbe  proceedings  in  the  justice's  court;  the  fee 
Iot  which  is  76  cente. 

Rev.  laws,  g  4506. 

Tbe  two  courts  bad  concurrent  jurisdiction 
over  tbe  subject-matter.  The  relator  desired  to 
avail  himself  of  a  trial  in  the  county  court,  and 
asserted  bis  rights  to  an  appeal 

Where  is  the  distinction  between  tbe  expense 
of  the  copy  of  the  proceedings  before  the  jus- 
tice, to  get  bis  case  into  tbe  county  court,  and 
tbe  other  expense  to  which  he  is  subjected,— 
tbe  procurement  of  witnesses,  or  counsel  in  his 
behalf,  and  the  other  incidental  expenses  of  a 
trialf 

The  Constitution  has  placed  about  accused 
persons  the  guaranty  of  a  fair  trial,~not  neces- 
sarily a  free  trial, — before  a  common-law  jury> 

It  IS  only  when  respondents  are  of  insufficient 
pecuniary  ability  to  properly  present  their  de- 
fense, that  tbe  courta  giant  them  relief  at  the 
expense  of  tbe  State. 

Rowdl.  J.,  delivered  the  opinion  of  the 

court: 

Thia  is  a  comfdaint  for  a  writ  of  habeas  cor^ 
pus. 

Tbe  case  la  this:  Tbe  prisoner  was  convicted 
before  a  justice  for  selling  intoxicating  liquor, 
and  appealed.  Afterwards  he  seasonably  ap- 
plied to  the  justice  for  copies  of  appeal,  that  be 
might  enter  his  case  in  tbe  county  court,  wbfch 
tbe  justice  refused  lofumishhimunlesshe  would 
advance  therefor  the  statutory  fee  of  76  cents; 
which  he  did  not  do.  but  applied  to  ibe  county 
court  at  its  then  next  session  for  leave  to  ea- 
ter his  appeal  and  for  an  order  on  the  State's 
attorney  to  procure  and  file  the  necessary  copiea 
of  appeal;  which  appUcatioD  was  refused,  and 
the  case  was  not  entered.  After  the  adjourn- 
ment of  the  county  court,  the  justice  issued  a 
warrant  to  carry  his  judgment  into  effect,  as 
provided  by  statute,  upon  which  tbe  prisoner 
was  arrested  and  is  now  detained:  and  this  Iin- 
inisonment  fa  complained  of  as  illegal,  on  tbe 
ground  that  the  Constitution  secures  to  the  pris- 
oner the  right  of  a  trial  by  a  jury  of  twelve 
men,  which  he  can  have  only  in  tbe  county 
court,  and  that,  by  being  required  to  pay  for 
copies  of  app^  before  he  could  get  them,  be 
has  been  deprived  of  this  right,  which  be  says 
should  be  accorded  to  him  oy  the  State  wiui- 
out  money  and  without  price. 

The  purpose  of  the  declaration  of  the  Bill  of 
Rights,  that  in  all  prosecutions  for  crimioal  of- 
fenses a  person  hath  a  right  to  a  speedy  public 
trial  by  an  impartial  juiy  of  the  country,  was 
to  announce  a  great  and  fundamental  principle 
to  govern  tbe  action  of  those  who  make  and 
those  who  administer  tbe  law,  rather  than  to 
establish  precise  and  pcwltiTe  rules  by  which 
that  action  is  to  be  governed.  Janet  v.  Bobbine, 
80ray,  829.  840;  l«i»rt«r  ^v.  Morm,  18S  Mass. 
864. 

But,  notwithstanding 
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organic  l^w,  tt  is  nevertheless  conddmd  that 

the  Lecialature,  in  which  Is  Tested  the  supreme 
Ic^l^tiTe  power  of  the  State,  may  regulate  the 
mode  and  manner  of  its  enjOTment,  provided  it 
does  not  impair  the  right  itself.  But  from  the 
Terr  nature  of  the  case,  no  definite  rdle  can  be 
laid  down  that  will  be  a  guide  in  all  cases,  to 
determine  what  will  and  what  will  not  he  deem- 
«d  to  impair  the  right.  Everr  case  must  be  de- 
terminecrupoD  its  own  circumstances. 

Thus,  in  Walter  v.  PeopU,  82  N.  T.  147, 169, 
Wright.  speaking  for  thecourt,  said:  "Trial 
by  juxT  cannot  be  alspensed  with  in  criminal 
cases,  out  it  is  obviously  within  the  scope  of 
legislation  to  regulate  such  trial."  There  it  was 
held  that  the  L^:islature  might  ^re  the  people 
peremptory  chaSenges  in  criminal  cases.  Again, 
in  atoket  V.  PeopU.  M  N.  Y.  164. 178,  It  is  said: 
"While  the  Constitution  secures  the  right  of 
trial  by  an  impartial  jury,  the  mode  of  procur- 
ing and  impaneling  such  jury  is  regulated  by 
law,  either  common  or  statutory,  principally 
the  latter;  and  it  is  within  the  power  of  the  Le- 
gislature to  make  from  time  to  time  such 
changes  is  ibe  law  as  it  may  deem  expedient, 
taking  care  to  preserre  the  right  of  trial  by  an 
impartial  jury.  And  in  Fbtter  v.  Horse,  182 
Mass.  864,  it  is  said  that  the  Legislature  has 
"authority  to  make  reasonable  laws  regulating 
the  mode  in  which  the  right  shall  be  enjoyed 
and  used." 

So  it  has  bem  held  that  a  city  charter  was 
not  unconstitutloiial  because  it  did  not  provide 
for  a  trial  by  jury  In  criminal  cases  in  the  re- 
corder's court;  but  for  not  givinff  a  right  of 
appeal  to  the  accused  it  was  held  unconstitu- 
tional.  State  V.  Peterton,  41  Vt.  604. 

In  most  inferior  courts,  probablr,  either  no 
jury  trial  at  all  can  be  had,  or  only  one  by  a 
jury  of  less  than  twelve  men,  as  in  our  justice 
courts:  bnt  it  has  always  been  held  in  such 
cases  that,  if  an  unfettwed  right  of  appeal  is 
given  to  a  court  in  which  a  constitutional  jury 
can  be  had,  the  right  to  a  jury  trial  is  not  in- 
fringed. 8tate  V.  iWjon,  41  Vt.  622:StfWtan 
V.  Adamt,  8  Gray,  476;  HaipgooA  v.  JDoherty,  8 
Gray,  878. 

A  statute  requiring  In  a  dvil  action  tiiat  the 
defendant  shall  be  defaulted  unless  within  ten 
days  of  the  return  day  he  flies  an  affidavit  of 
defense,  has  been  bela  to  be  constitutional,  and 
not  an  unreasonable  restriction  of  his  right  to 
a  trial  by  jury.  Sunt  v.  Lucat,  99  Mass.  404. 
It  is  to  be  noticed  that  the  Bill  of  Rights  gives 
a  trial  by  jury  in  civU  cases  as  well  as  in  crim- 
inal. But  it  has  always  been  held  in  civil 
cases  that  the  advuidng  party  must  pay  the 
jury  fee  in  order  to  secure  su<m  ferial, 

tn  Com.  V.  WhUney.  108  Mass.  6,  the  court 
says:  "It  has  been  the  uniform  practice  of  the 
Le^lature,  since  the  adoption  of  the  Consti- 
tution, to  pass  laws  regulating  the  mode  in 
which  the  rights  secured  to  the  subject  the 
Bill  of  Rights  and  the  Constitution  shall  be  en- 
Joyed:  and  if  the  subject  neglects  to  comph 
with  these  regulations  he  thereby  waives  his 
oonstitntional  privileges.  The  statute  In  ques- 
tion falls  within  this  principle.  It  gives  any 
person  convicted  before  a  justice  of  the  peace 
or  a  police  court  the  right  to  appeal  to  the 
superior  court,  and  to  have  a  trial  by  jury,  and 
makes  regulations,which  are  reasonable  and  ne- 
cessary, as  to  the  mode  in  which  he  may  enter 
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and  prosecute  his  appeal;  and  If  he  nc^iecti  to 
enter  and  prosecute  ftis  appeal,  he  walvea  his 
right  to  a  trial  by  jury,  and  the  provision  M 
the  statute  that  be  may  thereupon  be  defaulted 
and  sentenced  is  not  unconstitutionaL" 

So  a  statute  that  in  effect  provides  that  in 
civil  cases  a  party  ahaU  not  be  entitled  to  a 
juiT  trial  unless  he  files  within  a  cotaln  timea 
notice  (hat  he  wants  such  trial,iB  constitatlonaL 
Fotter  V.  Jfem,  188  Mass.  854. 

But  It  Is  unnecessary  to  ptirsue  the  subject 
further.  The  cases  referred  to  sufficienUT  riiow 
the  existence  and  general  scope  of  l^wative 
autbori^  in  this  benalf ,  and  illnstratc  with  suf- 
ficient fullness  the  extent  to  whi<dk  it  may 
properly  be  exercised. 

The  result  is,  we  hold,  thattbestatote  irtikA 
in  effect  makes  It  the  duty  of  a  respondent  who 
appeals  to  procure  copies  of  appeal  at  his  own 
expense  if  he  would  enter  his  appeal  in  the  vp- 
peilate  court.  Is  a  reasonable  rwulation,  not  in- 
fringing the  constitutional  right  of  a  trial  by 
Junr. 

It  is  thrr^oTt  af{;udmf  that  the  primmer  it 
lawft^y  drained,  and  he  it  remanded  to  kit  ftr- 
mer  euttody. 

B<^e«t  Ch.  J.,  and  Powara,  J".,  wm  ab- 
sent. 


Adouiram  8.  CANPIELD 
c. 

Eliaa  BENTLEY'S  ADMINISTRATOB. 

Where  a  sorety  on  a  promiasory  note  has 
paid  it,  in  an  aetlon  by  him  against  the 
estate  of  a  deceased  aoraiy  on  the  same 
note,  the  maker  is  a  witness,  nndertiie 
statute  (Rev.  Laws,  g  1002),  to  prove  that 
the  plaintiff  was  not  a  cosurety,  but 
only  a  surety  for  the  deceased. 
(Bennlngrton  FQed  February  XC.  USB.) 

APPEAL  by  defendant  from  a  decision  of 
commissioners  upon  the  estate  of  Elits 
Bentiey,  deceased.   Trial  byjuir,  June  Tern. 
1887,  Boss,  J.,  presiding.    Verdict  for  ^att 
US.  4fflrmed, 
The  case  appears  in  the  opinion. 
Mr.  J.  C.  Bakw.  for  defendant: 
The  contract  or  cause  of  action  on  trial  in 
this  case  was  the  contract,  express  or  implied, 
between  EUias  Bentiey,  deceued.  and  A.  S. 
Canfield,  when  the  note  was  executed  to  Jane 
Mattlson ;  and  the  question  in  dispute  was 
whether  Elias  Bentiey  and  Canfleld  were  sun- 
ties  for  Abel  Bentiey,  or  whether  Ganfleld  wu 
surety  for  Elias  Benuey. 

If  both  Elias  Bentiey  and  Canfleld  were  joint 
sureties  for  Abel,  Abel  was  the  other  party  to 
the  agreement  to  Indemnify  his  sureties,  and 
this  being  the  contract  or  cause  of  action  in  is- 
sue and  on  trial,  Abel  Bentiey  was  not  a  com- 
petent witness  as  against  tak  estate  of  EUsb 
Bentiey. 

Rev.  Laws,  g  1002;  Whart.  Ev.  §461 
The  other  puty  referred  to  in  the  statnie  b 
the  other  party  to  the  contract  or  cause  of  ac- 
tion in  issue  and  on  trial,  and  not  the  party  to 
the  suit  on  the  record.  Whether  the  wttaesa 
is  a  party  to  the  record,  or  not,  makes  no  dif- 
ference as  to  the  statutory  incompetency  of  the 
witness.  I 
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Barae$  t.  Dew,  4  New  Eng.  Bep.  717, 69  Vt. 
580. 

The  ezdusioD  relates  as  welt  to  the  substan- 
tial iasoes  made  by  the  evidence  as  to  the  for- 
mal issues  made  by  the  pleadings. 

HoUister  v.  Toui^,  41  Vt.  156;  Satm  t. 
Same,  42  Vt.  403;  Farmert  Mut.  F.  Int.  Go. 
T.  W^,  58  Vt.  l4;  Pevtber  t.  Otngdon,  S6  Vt. 
S8;  Barnes  y,  Dow,  tupra. 

Mmn.  Bfttchelder  A  Bftvber,  tor  plain- 
tiff: 

AbdBentler  was  a  competent  witness.  He 
was  not  one  of  the  ori^oal  parties  to  the  con- 
tract or  cause  of  action  in  issue.  The  contract 
ID  issue  waa  between  the  plaintifi  and  the  de- 

CMUwd. 

Manitfaeturen  Bank  v.  Seofietd,  SO  Vt.  594; 
LvtU  V.  Bond,  40  Vt.  «18;  Beaior  v.  Paquin, 
ll  206;  CW«T.  Shurtleff,  41  Vt.  811;  EMUUr 
T.  Young,  Id.  156;  DoroTit  v.  BOden,  46  Vt. 
674;  Morte  t.  Low.  44  Vt.  561;  Taylor  v.  Firi- 
iw,48Vt.  78;  Chaffee  v.  Hooper,  64  Vt.  618; 
Farmert  Mut.  F.  Int.  Co.  v.  Wellt,  08  VL  14; 
Pemier  v.  Qmgdon,  55  Vt  68;  Riehardton  v. 
ITr^Af,  2  Kew  Eng.  Rep.  608,  68  Vt  871; 
Amuf  T.  J3ow,  4  l^w  717, 69  Vt 

M5. 

Taitt  iT..  delivered  the  opinion  of  the  court: 
Jsne  Hattison  held  the  note  of  Abel  Bentley. 
The  plaintiff  and  Ellas  Bentley.  the  defend- 
ant's intestate,  were  sureties  thereon.  The 
plaintiff  paid  the  note,  and  seeks  in  this  action 
10  recover  of  the  defendant  estate  the  amount 
so  paid,  npon  the  ground  that,  contract 
with  aald  EUas,  be  was  lure^  for  him,  not  co- 
sore^  with  him  for  Abel,  the  principal. 
Whether  the  plaintiff  was  surety  for  Ellas,  or 
coBorety  with  him,  was  the  sole  question  in  con- 
troversy: and  the  only  point  reserved  by  the 
excepCfons  is.  Was  Abel  a  competent  witness? 
HKonestionotAbel  Bentlev's  liability  to  his 
sQiettBi  was  not  in  issue.  It  was  lawfnl  for 
the  plaintlft  to  contract  with  hts  cosurety  as  to 
the  relation  he,  the  plaintiff,  should  sustain  to 
him;  and  In  this  contract  Abel  Bentley  had  no 
interest  and  was  no  par^  to  it,  and,  m  an  ac- 
tion to  enforce  It  would  be  a  competent  wit- 
ness,—would  not  be  excluded  by  Rer.  Laws, 
§1003. 
Ju^pnMt  affirmed. 


STATE  of  Vermont 
Omer  MILLER. 

Whether  an  indictment  in  the  word*  of 
the  atfttnte  is  stdBclent  depends  on 
whether  every  fiHst  necessary  to  con- 
stitute the  offense  is  ch*rs«^  or  neces- 
sarily implied  from  the  lancruaffe  used. 
Thus,  where  the  statute  (Rev.  Laws, 
§41i41)  provided:  "A  man  with  another 
man's  wife,  or  a  woman  with  another 
woman's  husband,  found  In  bed  togeth- 
er under  drcumstances  affording  pre- 
sumption of  an  illicit  intention,  shall 
each  be  imprisoned,"  etc.,~~Held,  that 
an  indictment  which  charged  that  the 
respondent,  "being  then  and  there  a 
maa,*^  was  found  in  bed  with  another 
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man's  wife  "under  ^rcumstaDOes  afford- 
ing preeumptionvf  an  illicit  and  feloni- 
ous intention,"  was  bad  in  that  there 
was  no  alle^tion  as  to  what  the  illicit 
intention  was. 

(Washington  POod  February  U,  1888.) 

INDICTMENT  charging  respondent  with 
having  been  found  in  bed  with  another 
man's  wife,  etc.  Trial  by  jury,  September 
Term,  1886.  Powers.  /.,  presidbg.  Verdict 
of  guilty.   Indictmnt  guathed. 

The  respondent  demurred  to  the  indictment; 
but  the  court  overruled  the  demurrer,  and  or- 
dered bim  to  plead  without  prejudice  to  tlw 
exertion. 

It  was  alleged  "that  Omer  Miller  *  «  * 
was  found  in  bed  feloniously  together  with  one 
Josephine  Yatter,  under  circumstances  afford- 
ing presumption  of  an  illicit  and  felonious  in- 
tention, the  said  Josephine  Tatter  being  then 
and  there  a  married  woman,  and  having  then 
and  there  a  lawful  husband  alive  other  than 
the  said  Omer  Miller,  and  the  said  Omer  Mil- 
ler being  then  and  there  a  man  other  than  tbe 
husband  of  the  said  Josephine  Yatter,  and  the 
said  Omer  Miller  and  tbe  said  Josephine  Tatter 
not  being  then  and  there  lawfully  married  to 
each  otber." 

Mettrt.  Pitkin  ft  Haae  and  C.  H.  Heath, 
for  respondent: 
With  the  exception  of  the  word  "feloniously." 
— evidently  used  because  of  Rev.  Laws,  %  4884, 
— each  count  follows  and  uses  these  wordsof  the 
statute,  namely,  "  found  in  bed  together  under 
circumstances  affording  presumnnon  of  an  il- 
licit intention;"  and  there  is  no  other  allegation 
as  to  intent  Tbe  word  "  Illicit"  means  what 
is  imlawful  or  forbidden  by  the  law,  Bonv. 
L.  Diet.;  Webster,  Diet.  But  the  statute  in 
Rev.  Laws,  §  4341,  must  by  construction  have 
a  specific  application  narrower  than  the  gener- 
al words,  for  It  is  clear  that  the  "  illicit  hiten- 
tion"  contemplated  by  it  can  be  only  tbe  inten- 
tion to  have  an  unlawful  sexual  connection. 

An  indictment  must  state  all  facts  and  cir- 
cumstances necessary  to  constitute  tbe  offense; 
although  an  indictment  may,  generally,  lay  the 
offense  in  the  words  of  the  statute,  where  the 
statute  specifies  all  tbe  elements  constituting 
the  crime  the  Legislature  bad  in  view.  State  v. 
Joiut,  88  Vt  State  v.  Oook,  88  Vt  487; 
State  V.  DtOejf,  41  Vt  564.  Yet  where  the  een- 
eral  terms  of  tbe  statute  must  be  narrowed  by 
construction,  it  is  not  sufficient  to  follow  the 
words  of  the  statute,  but  tbe  indictment  must 
correspond  as  well  wilh  the  judicial  interpre- 
tation as  with  the  letter  of  tbe  enactment 
Were  it  otherwise,  all  the  allegations  of  the  in- 
dictment may  be  true,  and  still  tbe  respondent 
be  not  guilty. 

IBidi.Cr.  Proc.  (2d  edL)gS  638-^88;  United 
States  V.  Pond,  2  Curt  C.  Ct.  266;  State  v. 
NoHkfield,  18  Vt  565;  StaU  v.  Day,  3  Vt  188. 

Messrs.  E.  W.  Biabee,  StaU^t  Atty.,  and 
Oeorffe  W.  Win^,  for  the  State: 

The  Indictment  is  sufficient. 

Rev.  Laws,  S  4241;  Bish.  Or.  Proc.  S  77  rf 
teq. ;  Bish.  Stat.  Cr.  §  167. 

Vesbaey,  J.,  delivered  the  opinion  of  the 
court: 

The  first  exception  is  to  the  judgment  of 
47  488 
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couutj  court  overroliog  the  demurrer  and  ad- 
faigHitg  the  indictmeDt  safflcioit. 

It  la  claimed  that  the  indtetmait  was  sufficient 
to  nuet  the  case  provided  for  in  Rev.  Laws, 
%  4S41,  Tlx:  "  A,  man  with  another  man's  wife, 
or  8  woman  wlih  another  woman's  husband, 
found  in  bed  together,  under  circumstances  af- 
fording presumption  of  an  illicit  intention, 
shall  each  be  imprisooed"  etc. 

Each  count  cbai^  in  these  words:  "af- 
fording preaumption  of  an  illicit  and  felo- 
nious InteDtion,''  being  in  the  words  of  the 
Btaiute,  except  the  woroB  "and  felonious"  are 
added.  There  is  do  all^tkn  as  to  what  the 
illicit  intention  was. 

The  rule  as  to  when  it  is  sufBclent  to  charge 
an  offense  in  the  words  of  the  statute  was  stated 
in  State  T.  B^n»,  58  VL  191,  beine  quoted 
from  Mr.  Pomeroy,  and  was  thus:  ''Whether 
an  indictment  tn  the  words  of  a  statute  Is  sulfl 
clent,  or  not,  depends  on  the  manner  of  slating 
tbe  offense  io  the  statute;  if  every  fact  neces- 
sary to  constitute  tbe  offense  is  charged,  or  ne- 
cessarily implied,  by  following  tbe  language  of 
the  statute,  the  indictment  io  tbe  words  oi  tbe 
statute  is  undoubtedly  sufficient;  otherwise 
not." 

That  rule  in  sabstance  has  always  been  tbe 
test  applied  to  indictmenis  in  this  State.  Un- 
der it  tnis  indictment  is  insufficient.  The  word 
"illicit,"  as  iu  derivation  indicates,  means  that 
which  is  unlawful  or  fortddden  1^  the  law. 
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Bout.  L.  Diet.;  Webster,  Diet  It  is  dm 
claimed  that  eveiy  Ulldt  iatentifm  would  war- 
rant a  convictioD  under  this  statute.  It  mm. 

be  a  particular  unlawful  intention.  TVnfm, 
as  tbe  indictment  stands,  all  the  allegatiou 
might  be  true,  and  the  respondent  be  not  goQ- 
ty.  Tbe  illldi  intention  might  faave  been  to 
steal,  bum,  or  murder,  as  well  as  to  have  no- 
lawful  sexual  connection.  In  U.  8.  v.  Poai, 
2  Curt.  C.  Ct.  .268,  Curtis,  J.,  observed:  "Th» 
indictment  follows  the  words  of  the  Btatnlc. 
It  Is  sufficient,  therefrae,  unless  the  words  <rf  tbe 
statute  embrace  cases  which  it  was  not  the  ith 
tentioD  of  the  Legislature  to  include  within  tbe 
law.  If  they  do,  tbe  Indictment  should  show 
this  is  not  one  of  tbe  cases  thus  ezdaded.' 
Mr.  Chi^JutUee  Marshall,  iu  the  case  of  TV 
Mary  Ann,  21  U.  8.  8  Wheat  880  G(  L  ei 
641),  speaking  of  an  information,  said:  "Iftke 
words  which  describe  the  subject  of  the  Is* 
are  general,  embracing  a  whole  clan  <rf  iadivid- 
uals,  but  must  necessarily  be  so  construed  sa  to 
embrace  only  a  subdivision  of  that  clasE,  we 
think  the  charge  in  tbe  libel  ougbt  to  coofocn 
to  the  true  sense  and  meaning  of  tboee  trarit 
as  used  by  the  Legislature." 

As  the  indictment  must  fall,  then  is  do  oc- 
casion to  pass  upon  the  exceptlomi  taken  iatbr 
trial. 

Exccptiom  suttain^.  Indictment  a^f*)^ 
inm^ifieiejU,  and  guatked.  Be^ndent  Ht- 
eKarged, 

ITT.  ; 
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COMUOl^WEALTH  of  Massuliasetta 
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Fraok  FERRY. 

LlnaeoakpUint  anderStat.188S.chap. 
84it,  g  1,  chaningr  defendant  with  be- 
ing present  and  enniT^^  In  raglster- 
lag  bets  and  sellnig  poolst'in  a  room 
kept  by  another  person,  containinic  ap- 
paratus, books,  and  other  devices  for 
re^terin^  bets  and  selling  pools,  no  de- 
tailed description  of  the  apparatus,  etc., 
Is  neoesaary,  provided  it  is  chained  that 
they  were  used  for  the  unlawfui  pur- 
pose set  forth. 

l^Soeh  complaint  Is  not  bad  for  dapUclty 
in  charging  the  defendant  with  having 
been  engaged  "in  the  bnsiness  and 
enplojrment'*  forbidden  by  the  statute. 

3.  Nor  is  the  allegation,  in  a  single  count, 
that  defendant  was  engaged  in  tbe  busl- 
Dess  and  eiuployment  of  both  register- 
ing bets  ana  s*.  Uing  pools,  open  to  the 
objection  of  duplicity. 

i  It  is  not  neeessary  that  such  com- 
plaint should  describe  in  detail  the 
method  of  registering  bets  or  selling 
pools,  or  the  particular  contests  which 
were  made  tbe  subject  of  gambling. 

5.  When  the  evidence  given  on  a  trial  in 
tbe  superior  court  corresponds  with 
the  all^atlons  in  the  complaint  on 
which  defendant  had  been  convicted  in 
a  lower  court,  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary, 
that  the  offense  proved  is  the  same  as 
that  of  which  defendant  was  convicted 
fa  the  lower  eouvt. 

&  On  the  trial  of  a  complaint  under  said 
statute  of  1885,  for  assisting  in  pool-sell- 
iog,  evidence  as  to  the  business  con- 
ducted in  the  room,  immediately  pre- 
vious to  the  date  on  which  the  offense 
is  charged  to  have  been  comuiltted,  is 
competent  for  the  limited  object  of 
Hhoving  that  such  room  was  kept  for 
the  unlawful  puri>ose  alleged. 

T-  In  such  ca8e,—ffeld,tiia.t  an  instruction 
to  the  jury  that  it  was  essential  to  a 
coavietion  that  they  should  find  that 
tbe  defendant,  at  tbe  tluie  named,  "was 
present  in  such  a  place  as  that  named  in 
the  statute,"  was  not  rendered  fatally 
defective  by  the  addition  of  the  wortls; 
"that  is,  any  place  like  or  similar  to  that 
named  in  the  statute;"  it  being  appa- 
rent that  tbe  latter  expression  was  used 
BVQonymonsly  with  the  preceding,  and 
that  the  defendant  was  not  prejudiced 
thereby. 

{Bollolk — FUed  Telmiarr  28, 188BJ 

|N  defendant's  exceptions.  Overruled. 
Complaiot  to  the  Municipal  Court  of  the 
C%  of  BosiuD  on  the  Statute  of  1885,  chap. 
$  1,  charging  the  keeping  of  a  room  for 
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the  purpose  of  registering  bets  and  buying  and 
selling  pools,  and  also  tbe  enga^agin  the  ousi- 
ness  of  registeriug  bets  and  selliiig  pools,  etc. 

At  tbe  trial  in  the  Superior  Court,  before 
Bacon,  defendant  was  found  guilty,  and 
therenpon  alleged  exertions. 

Further  facts  appear  in  the  opiDlon  of  the 
court, 

Mr.  E.  W.  Bnrdett,  for  defendant: 

It  ia  not,  in  jgeneral,  competent  to  introduce 
evidence  tiendmg  to  prove  a  similar  but  dis- 
tinct offense  for  the  purpose  of  raising  an  In- 
ference or  presumption  that  the  accused  com- 
mitted the  crime  with  which  he  is  charged. 

Jordan  V.  Otgood,  109  Mass.  467;  (Jam.  v. 
Jaekton,  183  Mass.  16, 18. 

There  are  certain  cases  where  evidence  tend- 
ing to  prove  an  oSense  similar  to,  but  distinct 
from,  th^it  charged,  is  admitted.  Thus,  as  in 
most  cases  a  criminal  intent  must  be  proved, 
evidence  which  legitimately  bears  upon  tbe 
guilty  knowledge  or  crimhial  intent  of  the  de- 
feodaDt  may  be  introduced,  even  though  it  be 
derived  from  circumstances  which  also  show 
tbe  commission  of  another  offense, 

Chm.  V.  Bigel&v),  8  Met.  285. 

It  is,  further,  admissible  to  show  independ- 
ent acts  or  crimes,  where  such  acts  or  crimes 
ate  connected  with  the  act  or  crime  m  question 
by  unity  of  plan  or  motive,  and  therefore  bear 
upon  the  purpose  the  criminality  of  which  is  in 
question;  but  where  Uiere  is  no  connection 
between  the  act  alleged  and  the  other  trans- 
actions, from  which  the  jury  can  find  a  par- 
pose  common  to  all,  evidence  of  such  oth^ 
transactions  will  not  be  admitted. 

Uorion  v.  Weiwr,  124  Mass.  93;  Com.  v. 
Jackton,  182  Mass.  16;  Com.  v.  Damon,  186 
Mass.  441. 

Upon  tbe  same  prind[de,  evidence  has  been 
held  admissible  of  other  transactlona,  where 
previous  attempts  have  been  made  to  commit 
some  crime,— the  previous  acts  tending  to  show 
a  then  existing  purpose,  which  may  be  pre- 
sumed to  continue. 

Oam.  V.  Bradford,  126  Mass.  42;  Com.  v.  Ab- 
bott, 180  Mass.  473. 

llie  evidence  admitted  In  this  case  does  not 
come  within  any  of  the  exceptions  to  the  gen- 
eral rule. 

Com.  V.  Jackton,  182  Mass.  16, 21. 
Mr.  Andrew  J.  Wu.terman*  Atty-Oen., 
for  tbe  Commonwealth: 

The  complaiot  follows  the  language  of  the 
statute,  and  the  offense  was  safflciently  de- 
fined by  indicating  the  purpose  for  which  the 
apraratuB  wa<^  tised. 

The  case  falls  within  the  analogy  of  the  rule, 
that  where  one  breaks  and  enters  with  intent  to 
steal,  it  is  not  necessary  to  doMiribe  the  goods 
intended  to  be  stolen. 
Jouiyn  V.  Com.  6  Met  28B. 
It  is  not  neoesaaiy  to  describe  tbe  apparatus, 
books,  or  devices.  The  being  "present  in  any 
such  place,  enga^  in  any  such  business  or 
employment,"  referred  to  ia  tbe  statute,  ia  be- 
ing present  in  any  building  or  room,  or  any  part 
of  any  building  or  room  or  place,  kept  or  oc- 
cupied with  apparatus,  books,  or  device  of  any 
kind,  for  any  of  the  unlawful  purposes. 

Com.  V.  Clark,  140ray,  887;  Com.  v.  Comnt, 
6  Gray.  482.  ■ 
By  the  expression  "busb^eM^VeB^i^le 
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mrat,"  tn  the  compliant,  but  a  dnste  offense  is 
chained,  and  the  complaint  is  not  rad  tor  du- 
plicity. 

Com.  V.  Brown,  14  Gray,  419-480;  Com.  v. 
Moody,  8  New  Eng.  Rep.  801,  148  Mass.  177. 
See  Steveru  v.  Com.  6  Met.  343;  Eex  v.  Fannt- 
leroy,  1  Mood.  C.  C.  52;  Reg.  v.  Bewen,  1  Car. 
A  K.  501. 

The  pleader  is  exempt  from  specifying  the 
kind  of  gaming  carried  on  in  a  house  resiirted 
to  for  the  purpose  of  gambling. 

Fitzgerald  v.  Com.  135  Mass.  266;  Com.  v. 
BddM,  14  Gray.  406. 

The  question  of  election  is  one  of  discretion 
in  the  court,  and  is  not  subject  to  exceptions; 
and  in  no  case  will  the  court  order  an  election 
till  the  evidence  is  all  in. 

Com.  V.  Pratt,  187  Mass.  98;  Down*  v.  Haw- 
ley,  112  Mass.  237;  Com.  v.  8late,  11  Gray,  60; 
(km.  V.  Batmport,  3  Allen,  399;  Com.  v.  Sul- 
livan, 104  Mass.  652;  Com.  t.  Bennett,  118 
Mass.  448. 

Under  the  English  law,  where  one  act  is 
charged,  the  prosecutor  may  glTe  evidence  of 
ttiree  larcenies  committed  wludn  six  months, 
and  may  not  be  put  to  his  election. 

1  Arclib.  813. 

In  an  iDdictmeot  for  obtaining  property  of 
anoUier  by  false  pretenses  in  a  sak,  evidence  of 
similar  pretenses  made  by  tbe  defendant  in 
sales  to  other  persona  a  short  time  previous  to 
the  sale  in  question  is  inadmissible  for  showing 
the  intent  inth  which  the  defendant  made  the 
sale  charged  in  the  indictment. 

Com.  V.  Jaekeon,  eupra.  See  also  MagttiTe 
T.  Middleeex  B.  Co.  115  Mass.  3S9;  Whitn^  v. 
Qrota.  1  New  Eng.  Rep.  613,  140  Mass.  382; 
Eati  v.  Nay,  4  New  Eng.  Rep.  178,  144  Mass. 
186;  Com.  t.  Campbell,  7  Allen,  541;  Coitello  v. 
OnuOt.  189  Mass.  588. 

It  did  not  appear  at  the  trial  in  the  superior 
court  that  the  aefendant  was  being  tried  for 
the  same  offense  of  which  he  was  convicted  in 
the  court  below,  and  the  burden  was  on  the 
government  to  establish  this  fact  affirmatively. 

Com.  v.  Mood,  4  Gi^,  81;  Com.  v.  Phelps, 
11  Gray,  7S;  Oom.  t.  Fl>jfMa,  126  Mass.  267. 

Deruu.  delivered  the  opinion  of  the 
court: 

The  indictment  sets  forth  the  keeping,  by  a 
person  unknown,  of  a  certain  room  described, 
with  apparatus,  books,  and  other  devices  for 
the  purpose  of  registering  bets  and  selling  pools 
upon  the  results  of  trials  of  skill  and  contests 
of  speed,  endurance,  etc.,  and  that  the  defend- 
ant on  May  38, 1887,  was  present  and  "  then 
and  there  engaged  in  the  business  and  employ- 
ment of  registering  bets  and  selling  pools  upon 
the  results  of  certain  trials  and  conteBts  of  speed 
beiweeo  contesting  beasts,  to  wit,  contesting 
horses."   Stat.  1885,  chap.  842.  §  1. 

1.  The  defendant  contends  that  a  more  par- 
ticular description  of  the  apparatus,  etc.,  used 
should  have  been  given,  especially  as  it  ap- 
peared at  the  trial  uiat  the  complainant  might 
have  done  this.  But  all  such  apparatus,  books, 
etc.,  might  have  been  and  probably  were  en- 
tirely lawful  and  proper  instruments  in  them- 
selves; the  important  matter  charged  was  that 
they  were  used  for  an  unlawful  purpose,  set 
forth  in  the  complaint   If  this  was  alleged 
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and  proved,  any  detailed  description  of  then 
was  uanecessarv. 

2.  The  (MJmplaiDt  is  not  bad  for  duplicitr  in 
charging  the  defendantin  having  been  enmed 
"  in  the  business  and  employment"  forbidaa 
by  the  statute.  These  words  are  used  as  sid>- 
stantiall^  synonymous  terms,  to  describe  die 
transaction  of  registering  bete  and  bnyhig  or 
selling  pools.  It  would  be  an  extreme^  fond 
construction  to  hold,  as  defendant  nrjces,  tlat 
by  the  use  of  these  two  words  he  is  chafed  tntli 
being  both  principal  and  agent  and  as  empkij- 
er  and  employee. 

8.  Nor  is  the  allegation,  in  a  sin^  cooBt. 
that  defendant  was  eanged  in  the  buriiiw  ind 
employment  "of  both  reglsteiing and seifing 
pools,  open  to  the  objection  of  dopHciir. 
They  are  not  distinct  kinds  of  uolawfiu  bua- 
□ess,  but  different  partsofonetransacdon, 
resentiDg  different  stages  of  it  In  Steunti. 
Com.  6  Met.  342,  it  was  held  that  Rev. 
chap.  136,  §  20,  prescribing  the  punishmeot  of 
"eveiy  person  who  shall  buy,  receive,  or  lid 
in  the  concealment  of  any  stolen  goods,  knov- 
ing  the  same  to  have  been  stolen,"  deicriba 
only  one  offense,  which  may  be  committed 
either  by  buying,  receiving,  or  aiding  in  tk 
concealment  of  such  goods;  and  that  sd  indict- 
ment which  alleged  tnat  a  defendant  receired 
and  aided  in  the  concealment  of  sach  goob 
charged  but  a  atn^e  offense. 

A  pool  was,  we  think,  correctly  defined  tt  i 
combination  of  stakes,  the  money  derived  fnm 
which  was  to  go  to  the  winner.  Beaittat 
the  bets  and  "buying  and  selling  poolrwoold 
appear  to  be  but  one  transaction.  If,  howerer. 
Ibey  were  distinguishable  criminal  acti,  the  in- 
dictment would  not  be  bad  for  duplici^.  Id 
On.  v.  Moodjf,  8  New  Eng.  Bep.  m,  Iti 
Maas.  177,  assuming  that  the  roglrtetfaig  of 
bets  and  the  selling  of  pools  were  dstinct  of- 
fenses, it  was  held  Lhat  the  offense  of  keepiu 
a  room  for  tbese  various  purposes  wis  but  i 
single  one,  and  that  it  made  no  difference  bo« 
many  unlawful  purposes  the  room  vu 
for.  The  offense  with  which  the  defendttj 
was  charged  was  being  present  in  aioom  of 
this  character,  kept  by  another  person,  ildi^ 
in  the  unlawful  business  there  condocted.  no- 
der  the  clause  of  the  statute  which  rendencnl- 
pable  "whoever  is  present  in  any  suchpbcefli; 
g«ged  in  any  such  business  or  emplovn^ 
Whatever  portion  of  the  unlawful  ooaom 
there  conducted  be  engaged  in,  he  was 
of  the  offense  denounced  by  the  statute:  sor 
was  he  guilty  of  more  than  a  sln^e  oSaee  c 
be  both  registered  bets  and  bought  or  s** 
pools. 

4.  It  was  not  necessary  to  describe^ 
method  or  manner  of  registering  beta  orBeilHii 
pools,  or  the  particular  contests  wbidi'W 
made  the  subject  of  gambling.  Thedefendw' 
was  sufBciently  informed  of  the  charge  igw* 
him,  althovigb  the  indictment  did  not  go  ini" 
this  minute  detail. 

5.  At  the  trial,  the  defendant  objected^ 
it  was  not  sufficiently  shown  that  tbe  mast 
for  which  defendant  was  tried  in  the  gopent* 
court  was  the  same  of  which  he  had  iJW"^ 
victed  in  the  lower  court.  The  go™""?* 
relied,  in  the  superior  court.  up(»tne3SA^ 
of  May,  as  alleged  in^e  coimjlaint.  astbeiV 
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tftbecAenac.  Where theevfdenoeoorrespoadt 
rritli  the  all^aUon  in  the  complaint,  tbe  Jury, 
II  tbe  sbeence  of  proof  to  tbe  contrary,  may 
xesume  tbe  offense  proved  to  be  tbe  same  as 
ibal  of  wbicb  tbe  defendant  had  been  convict- 
id  in  the  lower  court.  Com.  V.  iField,  119  Mass. 
105.  It  was  BbowD  also  that  the  defendant 
ltd  contended  In  .the  lower  omrtthat  Ubere 
ns  not  sufficient  evidence  to  convict  bim  of 
Jie  oSeose  upon  tbe  day  named,  which  indi- 
ated  that  the  day  alleged  was  the  day  there 
tlied  on  by  the  prosecution. 
6.  Evidence  was  admitted  that,  at  various 
imea  between  May  18  and  May  28,  the  de- 
!eDdaDt  was  present  at  tbe  room  described,  en- 
itged  in  doing  certain  tbinss  which  tended  to 
ihov  be  was  ennxed  in  tbeousineas  alleged  in 
lie  complaint,  xoe  presiding  judge  received 
his  eviaence,  not  requiring  tbe  government  to 
Hike  its  election,  until  the  evidence  was  in,  as 

0  which  date  it  should  rely  upon.  He  then  d!- 
«cced  tbe  juiT  to  consider  the  evidence  as  to 
(bat  occurrea  at  other  dates  previous,  only  as 
caring  upon  the  question  whether  tbe  premises 

kept  for  that  purpose  on  tbe  28tb  of  May. 
The  character  of  the  room  was  a  vital  point  in 
tie  case,  as  tbe  defendant  was  only  to  be  held 
niilty,  under  tbe  statute,  if  be  had  engaged  in 
be  business  in  a  room  kept  or  occupied  ror  tbe 
mlawfol  purpose  described.  For  tbe  limited 
'b}ect  of  showing  tlus,  evidence  as  to  tbe  bus!- 
as  conducted  there  immediately  previous  to 
be  date  in  qoestion  was  competent.  The  of- 
ense  of  keeping  and  occupying  sw^  a  room  is 
continuing  one,  and,  as  bearmg  upon  tbe  in- 
uiry  whether  tbe  room  was  kept  on  May  28 
or  tbe  imlawful  purpose  of  registering  bets 
ad  selling  pools,  evidence  that  this  business 
m  there  cooducled  at  variotis  times  during 
be  ten  days  previous  had  a  legitimate  bear- 
Bg.  Com.  V.  Carney.  108  Mass.  417.  It  could 
ot  be  excluded  because  it  had  also  a  tendency 
D  show  that  the  defendant  was  at  other  times 
Dgaged  in  assisting  in  it.  We  must  assume 
bat  tbe  jury  received  this  evidence  to  tbe  lim- 
led  extent  only  allowed  by  the  judge, — that 

1  ascertaining  the  character  of  tne  room  de- 
3ibed. 

The  defendant  requested  the  jtidge  to 
Mniet  the  jury  "that,  in  order  to  convict, 
lie  jury  must  mid  every  element  present  tn  the 
Bse,  viz.,  that  the  defendant  was,  upon  the 
ate  named,  present  in  a  place  or  room  fitted 
'ith  apparatus,  books,  and  other  devices  de- 
iimed  and  intended  for  tbe  purpose  of  regis- 
iring  bets  and  of  buying  and  seliiug  pools  up- 
n  the  results  of  ceitain  trials  and  contests  of 
peed  between  contesting  beasts,  to  wit,  con- 
stiag  horses;  and  was  then  aud  there  engaged 
1  ilie  business  and  employment  of  registering 
ets  and  selling  pools  upon  the  results  of  said 
iais  and  contests."  The  judge  declined  so  to 
iile.  but  instructed  tbe  jury  ' '  that,  in  order  to 
ODvict,  they  must  find  every  element  present 
iibe  case,  viz.,  that  if  tbe  defendant,  at  the 
Ate  named,  was  present  in  any  such  place  as 
ut  oaaed  in  the  statute,— that  is,  any  place 
ke  or  similar  to  that  named  in  the  statute, — 
Qd  was  then  and  there  en^ed  in  any  such 
oidaeas  or  employment  as  that  named  in  tbe 
Atute,  he  would  be  guilty."  To  this  ruling 
ad  refusal  to  rule  tbe  defendant  excepted! 
be  ruling,  as  given,  while  it  met  tbe  request 


of  defendant  fairlr  in  the  main,  Is  In  one  re- 
spect  unfortunately  phrased,- In  using,  in  ref- 
erence to  the  place  where  the  defen^t  muBt 
have  been  found  aiding  in  tbe  tinlawful  act 
chareed,  the  expression,  "that  is,  any  place 
like  that  or  similar  to  that  named  in  the  stat- 
ute." This  is  preceded,  however,  by  tbe  words 
"  any  such  place  as  that  named  in  tbe  statute, 
that  is,"  etc  It  ts  evidoit  that  the  judge  uaed 
the  phrases  as  synonymous  with  each  other,  and 
that  it  could  not  have  been  supposed  liy  the 
jury  that  tbe  defendant  could  have  been  con- 
victed unless  be  was  present  in  a  place  clearly 
and  distinctly  of  tbe  character  defined  in  the 
statute.  The  argument  of  the  defendant  is 
that  it  might  have  been  inferred  by  the  jiuy 
that,  if  tbe  place  bore  a  likeness  or  simUaritf 
to  that  described  in  the  statute,  while  yet  It  dif- 
fered therefrom,  the  defendant  might  be  con- 
victed. Connected  as  it  was  with  the  previous 
expresdon,  we  do  not  think  this  misunder- 
standing could  have  arisen.  If  not,  this  ver- 
bal inaccuracy,  to  which  the  judge's  attention 
was  not  called,  can  have  done  the  defendant 
no  barm. 

Other  exceptions  takai  by  defendant,  as  well 
as  tbe  numerous  reasons  assigned  in  arrest  of 
judgment,  have  been  coundered,  so  far  as 
seemed  desirable,  with  those  already  discussed. 

Eneeption*  overrvUd. 


Patrick  DONNELLY 
p. 

BOSTON  CATHOLIC  CEMETEBY  ASSO- 
CIATION. 

1.  A  eemetery  Msooiation  inoorporated 
for  the  purpose  of  establishing  and  per- 

Setaating  a  place  for  the  bnrial  of  the 
ead,  which  sold  lots  in  its  cemetery.bot 
declajed  no  dividends,  and  used  its  re- 
ceipts in  caring  for  the  grounds,  and,  to 
a  large  extent, In  charity,  by  famishing 
free  burials,  as  well  as  free  lots,  for  the 
poor, — Held,  not  to  be  a  public  elutrltr, 
aJid  hence  not  exempt  from  the  ordi- 
nary rules  of  liability  for  a  tort* — here, 
for  negligence  in  borying  in  plaintiff's 
lot  a  person  not  entitled  to  be  boried 
there. 

2.  Held,  also,  that  such  association  was 
not  an  a^nt  of  a  tmuniclpaU^  in  the 
performance  of  a  munieipal  duty,  and 
therefore  was  not  on  that  ground  ex- 
empt from  liability. 

(Suffolk  ^Filed  FebruairS**  16SB.) 

ON  report.  Judgment  for  plaintiff. 
This  was  an  action  of  tort.  It  appeuedat 
tbe  trial  in  tbe  superior  court  that  plamtiff.  In 
1878,  had  purchased  from  defradant  a  deed  of 
a  grave,  entitling  him  and  hisheiis  and  aasigna 
to  said  grave  as  a  place  of  burial  for  tbe  dud. 
His  wi^  having,  m  tbe  month  of  March,  1884^ 
died,  her  remains  were  brought  to  the  cemetery 
for  interment  in  the  plaintiff's  grave.  Upon 
the  arrival  of  the  funeral  procession  at  the 
grave,  there  appeared  upon  the  side  of  the 
grave,  wbicb  had  previously  been  opened  by  a 
gravedigger  in  the  ouploy  of  the  corporatit^ 
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two  small  ooflBna,  one  of  wfaldi  Iwre  the  name 
of  John  McDoD^  Plaintiff  testified  that  no 
John  McDonald  had  ever  been  burled  io  his 
grave  with  his  consent,  and  offered  testimony 
tendioff  to  show  that  this  body  of  John  Mc- 
Donald, and  the  coffin  containing  the  same,  had 
been  negligently  buried  by  the  emplc^ees  of 
the  corporatioD  in  the  plaintiff's  eraTe;  and  for 
this  IvipTv  he  brought  this  actton.  Plaintiff 
offered  evidence  to  show  that,  at  the  time  of  the 
burial  of  his  wife,  there  was  iu  the  possessioQ 
of  the  defendant  no  books  of  record  which 
would  enable  its  officers  to  determine  in  all 
cases,  without  considerable  delay,  who  might 
be  buried  in  any  specified  single  grave,  and 
there  were  not,  at  the  time  of  the  bimal  of  the 
plaintiff's  wife,  an^  regulations  or  orders  of  the 
corporation  requiring  or  directing  the  keeping 
of  such  records. 

Defendant  claimed,  and  offered  testimony  to 
show,  that  the  coffin  and  body  of  John  Mc- 
DonsJd  had  never  in  fact  been  buried  In  the 
plaintifl^s  grave,  or,  if  so  buried,  such  burial 
was  not  made  by  any  [tersoa  for  whom  the  cor- 
poration was  responsible. 

It  appeared  that  the  defendant  cwporation 
was  especially  Incorporated  by  the  Acta  of  1861, 
chap.  392,  for  the  purpose  of  establishing  and 
perpetuating  a  place  for  the  burial  of  the  dead; 
and  that  by  sumequent  amendments,  the  last 
of  which  was  passed  in  1877,  it  was  authorized 
to  hold  real  and  personal  estate  for  the  pur- 
poses for  which  It  wasestaUiahed,  to  the  amount 
of  $182,600.  It  also  appeared  that  the  defend- 
ant COTporation  had  no  capital  stock;  that  there 
were  no  certificates  of  shares  issued;  that  there 
were  no  dividends  paid  or  any  profits;  tbat  no 
member  of  the  corporation,  by  virtue  of  his 
membership,  received  anr  pecuniary  benefit 
whatever  frcon  the  association;  and  that  all  of 
the  money  received  by  thecorporatlon.wfaetber 
from  the  sale  of  graves  or  otherwise,  was  ezcln- 
aively  used  for  ornamenting  the  gronnds,  bury- 
ing the  poor,  giving  graves  to  public  uadtu- 
tiosB,  and  canyiog  out  the  purposes  for  which 
the  coiporation  was  formed;  that  when  persons 
died  without  leaving  sufficient  funds  for  burial, 
the  corporation  gave  firavea,  and  furnished  the 
coffin  and  hearse,  and,  in  case  of  the  death  of 
any  of  the  inmates  of  public  and  charitable  in- 
stitutions, the  graves  were,  upon  application, 
furnished  for  nothing,  and  that  this  had  been 
the  character  and  course  of  the  association  from 
its  organization.  No  claim  was  made,  or  evi- 
dence offered,  by  the  plaintiff,  that  there  was 
any  negligence  in  the  employment  or  selection 
bv  the  corporation  of  the  gravedigger,  or  any 
n  ita  servants  or  emplOTees.  There  was  evi- 
dence tending  to  show  tb^  some  60,000  bodies 
were  buried  m  the  cemetery  of  the  defendant 
corporation  at  the  time  of  the  trial;  and  It  also 
appeared  that  the  agent  or  superintendent  of 
the  corporation,  who  had  charge  of  the  cem- 
etery, received  a  salary  of  |800  per  annum,  and 
tiiat  the  gravediggers,  who  were  employed  by 
him,  also  reoeiveajKty  for  their  services  from 
tiw  corporation.  It  also  aroeared  that  when  a 
grave  nad  been  sold,  and  ue  same  was  subse- 
quently opened  at  the  request  of  the  owner  for 
uie  purpose  of  a  fresh  interment,  a  charge  of 
$8  was  made  by  the  corporation  for  such  open- 
ing; which  sum,  however,  was  devoted,  with 
the  other  receipts  of  the  oorporadtm,  to  cany- 
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ing  out  the  general  pnrpoaes  of  ttw  ooipoim- 1 
tton. 

Upon  these  facts  the  presiding  Judge  rukd 
that  the  action  could  not  be  munlaitwd,  m>d . 
directed  a  verdict  for  defendant,  and  reported ; 
the  case  for  the  consideration  of  the  saiKvane : 
judicial  court.  If  the  ruling  was  correct,  lodg- 
ment is  to  be  entered  on  the  verdict  u  the 
ruling  was  Incorrect,  judgment  to  be  ealcRd 
for  the  plaintiff. 
Mr.  4.  Ii.  £ldrids«.  for  plaintiff: 
This  case  does  not  come  within  the  mle  in — 
McDonald  v.  Mataadtuaett*  Qmerai  Uo^tal, 
120  Mass.  482;  Benton  v.  Botton  <h^  BoipUal, 
140  Mass.  18;  Ocoeh  v.  IiuHgeni  Fmalt  Aim. 
109  Mass.  SS8. 

The  defendant  was  not  apabHc  duufttUe  aa- 
sndation ;  and  a  contract  exuied  between  ttw  dt- 
fendant  and  the  plaintiff;  and  the  defeadant 
owed  a  duty  to  the  plaintiff  and  n^lected  it. 
The  defendant  was  negligent  in  failing  to  pro-  ■ 
vide  and  keep  proper  Mid  sufflcient  reonnk 

Mettrt.  Gaston  ft  WUtney,  for  defend- 
ant: 

The  defendant  is  a  public  charitable  coipoiv ' 
tlon,  carnring  on  a  work  exclusively  for  the 
benefit  of  the  public,  wiUiout  any  privtie  id- 
vantage  or  emolument,  and,  as  such,  is  not  lia- 
ble for  the  negligence  of  Its  employees,  in  the ' 
absence  of  n^ligence  in  selecting  ibem. 

MeDonald-v.  MataachuKtt*  Qenerai  IhtpUtt, 
830 Mass.  482;  Tindkyy.  £ta/em,  187Hms.171: 
Bma»n  r.  Bo0ton  (Htu  HotpUal,  140  Mm.  it 

In  McDonaid  v.  MataaekuteU*  Oeaerat  Dm-  ■. 
pital,  tupra,  It  was  held  that  the  public  dorr- 
table  character  of  the  institution  was  not  affect- 
ed by  the  fact  that  only  those  could  enioy  i» 
benefits  whom  the  tr^tees  choee  to  admit 

Bee  Jaekwn  v.  PhiUipt,  14  Allen,  639,  554; 
aeJumUr,  Petitioner,  184  Mass.  426. 

It  makes  no  difference  whether  all  or  a  por^ 
tlon  of  defendant's  revenues  are  derived  fnn 
private  gift,  or  from  the  sate  of  graves  to  tiiose , 
who  are  able  to  i>ay  for  them.  It  appears  in 
the  case  of  McDonald  v.  MattadivteU*  General 
Hoepital,  tupra,  that  a  large  portkm  of  ^  | 
funds  of  the  Massachusetts  Glencral  Ros^tal 
were  received  from  the  Massachusetts  Hoepnil 
Life  Insurance  Company,an-insuraoce  companv 
carrying  on  a  regular  insurance  buainesB  for  the 
purpose  of  supplying  funds  to  the  ho^Aal,  sod 
anotlier  portion  was  derived  from  p^log  pa- 
tients. 

See  also  Qoo^  v.  IrnHgaU  FmaU  Am.  IN 
Mass.  658. 

Holaaes*  delivered  the  opinion  of  the 
court: 

There  was  evidence  warranting  a  vodlctAv 
the  plaintiff  if  the  defendant  was  subject  to  tbe 
ordinary  rules  of  liability.  We  are  of  opinicn 
tbat  it  was  subject  to  those  rules,  and  that,  bj 
the  term  of  the  report,  judgment  most  be  ea- 
tered  for  the  plaintiff. 

McDonald  v.  Mcuaaehuaette  Qen.  Bouitai, 
lao  Mass.  482,  was  decided  on  tbe  groaaa  tlai 
the  defendant  was  a  pubUc  cbaritaUe  instita- 
tion  under  the  laws  rathe  Coromonweattb:iBd 
Benton  v.  Boston  City  Bo§pital,  140  Haaa  IS, 
on  tbe  ground  (hat.  ff  It  was  not  within  tbe  Icr- 
mer  dedlsion,  then  the  defendant  was  a  mere 
agent  to  perform  a  duty  which  tbe  city<rf  Bos- 
ton had  assumed  solely  for  tlu,  benefit  (tf  tte 


1888l 


BoBiHBOH  T.  Szmcom. 


748 


poblte  under  flu  auUiorit^  of  a  atatnte;  that 
the  ehr  of  Boston  would  not  he  liaUe  under 
Om  rules  peculiar  to  municipal  corporations 
stated  in  'nncOey  v.  8almn,  187  Mass.  171,  and 
m  T.  Awton,  122  MasB.  844;  and  that  there- 
fore a  mere  statutory  afent,  without  property, 
iutaroiiDg  between  the  dty  and  the  actual 
wrongdoer,  was  also  free  from  liability. 

The  latter  ground  has  no  application  here. 
There  is  no  pretense  that  the  deiendaDt  is  act- 
iogasan  agent  for  the  dty.  We  think  that 
ttere  is  equally  little  ground  for  calling  it  a 
ch&ritable  corporation.  Assuming,  for  the 
sake  of  argument,  tiiat  it  would  have  no  right 
to  declare  dividends  to  its  members  in  case  of 
mlizing  profits,  tbm  is  nothing  In  the  charier 
iridch  compels  the  application  of  any  part  of 
its  fondi  to  charitable  uses.  It  would  be  act- 
ing strictly  within  iU  powers  if  it  sold  all  its 
lands  for  full  price.  Tbe  purpose  of  the  char- 
ter is  to  secure  [>ermanent  care  of  graves,  and 
such  advantages  to  the  persons  interested  as 
may  be  deemed  incident  to  burial  in  such  a 
cemetery.  The  beneficiaries  are  a  definite  num- 
ber of  perscau  clearly  pointed  out  by  law. 
Stat.  1841,  chm.  114.  ^  4,  5;  Ofif  Sottth  Soe. 
T.  OnOcar,  119  Mass.  1,  28.  See  Bwrgreen 
dmaery  Am.  t.  BaetHur.  2  West.  Bep.  808, 
53  Conn.  551;  Be  DtantvilU  CemeUry  Amo.  66 
-Y  Y.  660. 

The  provisioo  hi  Stat.  1841,  chap.  114,  §  8, 
that  all  the  real  and  personal  estate  of  tbe  cor- 
poration "shall  be  applied  ezdorively  to  pur- 
poses connected  with,  and  appropri^  to,  the 
objects  of  such  organization,  does  not  mean  to 
exempt  its  property — and  thus  tbe  corporation — 
from  ordinary  civil  liabilities.  There  ia  a  simi- 
lar restriction,  expressed  or  implied,  in  tbe  case 
of  &  railroad.  The  fact  that  the  funds  received 
vere  actually  applied,  to  a  considerable  extent, 
in  charity,  is  no  more  material  than  evidence  of 
a  snnilar  an^cation  of  a  part  of  bis  income  by 
a  priTate  dtteoi  would  oe  in  a  suit  against 
Mm! 

Jvdgment  for  plaintiff . 


Otulm  B0BIN80N  €t  ok,  Adam,. 

V. 

Geoige  W.  SDIUONS  et  al. 

L  As  a  ic«n«r«l  inlvt  wher*  a  sarriTiaff 
partner  eoatianea  to  tuw  the  ea.pitM 
of  a  daeaMed  paftaer  in  the  business^ 
the  r^resentativea  of  the  latter,  in  the 
absenoe  of  any  agreement  to  the  con- 
trary, have  the  election  either  to  de- 
mand interest  on  tbe  capital  used  or 
the  profits  earned  bv  its  use.  There  is, 
howerer,  no  inflexible  rule  goTeming 
all  e—ea,  but  each  ease  depenob  upon  itb 
own  dnnmutanoeB  and  equities. 

3.  In  laeh  ease,  where  the  proflts  are  di- 
vided, they  should  (where  there  are  no 
cdtenmst&noes  which  render  the  applica- 
tion of  tbe  rule  inequitable)  be  diTided 
aeeordinc  to  tbe  eaplt»l,  after  de* 
dnetlBc  snob  share  of  the  profits  as  is 
attr0mtabl«  to  the  skill  and  serTices 
of  the  sarTlTlnc  partner. 

i.  Tb»  withdrawal*  hj  tbe  representa* 
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tires  of  tbe  deceased  partner,  of  any 
part  of  their  capital,  will  diminish  pro 
tanto  tbe  proportion  of  the  profits  to 
which  they  are  entitled. 

4.  Amounts  applied  by  tiMSorriTitig  part- 
ner, in  Rooa  faith,  mpajasaat  ofdebta 
of  tbe  deceased  nmrinBTt—ffeld,  to  go 
in  reduotion  of  the  capital  of  the  de- 
ceased partner  on  which  bis  representa- 
tives were  entitled  to  profits. 

6.  The  effect  of  an  acreament  by  the 
widow  and  certain  or  tbe  heirs  of  tbe 
deoeaaed  partner  to  lot  iheir  shares  in 
the  deceased  partner**  interest  in  the 
firm  remain  in  tbe  business  of  the  suc- 
ceeding new  Arm — composed  of  the 
surviving  partners — at  interest,  is  to 
ehanspe  the  amount  of  the  widow's  and 
such  neirs'  shares  firom  capital  to  a 
debt  of  the  new  firm,  and  £o  transfer 
tbe  same  amount  of  capital  to  the  credit 
of  tbe  surviving  partner. 

O.Wlinre  tbe  anrrlTiay  partaer  bad 
paid  COTtain  of  tbe  heirs  of  the  de- 
ceased partner  nearly  all  tbe  share 
In  his  capital  to  which  such  heirs  were 
entitled,  and  was  willing  to  pay  them 
aU  to  which  they  were  entitled,  and  liti- 
gation arose  in  reference  thereto,  for 
which  such  heirs  were  lai^j^y  resptnui- 
h\9,—Held,  that,  under  tbe  ciroomstan- 
oes  of  the  case,  tbe  surviving  partner 
should  not  be  compelled  to  pay  such 
heirs  the  profits  attributable  to  tbeir 
nominal  capital  remaining  in  the  busi- 
ness snbsequent  to  such  {wyment,  but 
that  interest  thereon  was  all  that  waa 
equitably  called  for. 

7.  Where  suit  was  brought  by  the  adminis- 
trator of  tbe  deceased  partner,  asainat 
the  snrriTlns  pauftner*to  settle  tbe 
haiancedaetbeheiraoftbedeeeaaed 

Sartner  from  the  firm, — Held,  that  a 
Bcree  for  tbe  payment  to  such  heirs  of 
the  balance  found  due  them  (all  persons 
interested  being  parties  to  the  suit)  was 
proper,  and  that  it  was  not  necessary  to 
compel  the  survivingpartner  to  pay  to 
the  administrator  the  whole  amount' 
originally  due  the  decedent's  estate,  the 
greater  part  of  which  would  be  immedi- 
ately repayable  to  such  survivor. 

OulTolk  yiled  Pebniarr  »,  1«88.) 

CASE  reserved  on  the  pleadings  and  master's 
report  for  the  condderation  of  the  whole 
court.  Beeommitted, 

Tbe  facta  are  sufficiently  stated  In  the  opin- 
ion of  tbe  court 
Mr.  Robert  M.  Horse,  Jr.,  for  plaintiffs: 
The  surviving  partner  is  bound  to  wind  up 
the  partnership,  and  ordinarily  to  make  sale 
of  all  the  personal  assets,  and,  not  only  to  pay 
the  debts  of  tbe  firm,  but  to  distribute  to  the 
representativas  of  tbe  deceased  partner  the 
aharetowbiditbey  may  beentiUed.  This  ditty 
of  tbe  surviving  partner  may  not  be  strictly 
that  of  a  trustee,  but  it  is  analogous;  and  he 
Is  not  allowed  to  derive  a  distinct  and  Inde- 
pendent personal  advantage,  either  directly  or 
indirectly,  from  the  use  of  the  partnership  ^ 
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Bets,  but  be  must  manage  nnd  diapose  of  them 
witb  a  tinffle  eye  to  tbe  advantage  of  the  part- 
nersbip  estate  which  he  is  to  administer. 

Botoen  v.  Riehardton,  138  Mass.  898;  Free- 
man T.  Frieman,  13ft  Mass.  360;  Bm^mmy. 
Senter,  118  U.  8.  8  (80  L.  ed.  51). 

"In  ascertaining  the  share  of  the  deceased, 
the  surviving  partners  must  notonlj  bring  into 
account  the  assets  of  the  firm  which  actually 
existed  at  the  time  of  his  death,  but  also  what- 
ever has  been  obtained  by  the  empkmnent  of 
these  assets  up  to  the  time  of  the  closmgof  the 
account;  for,  so  long  as  profits  are  made  \xy  tbe 
employment  of  the  capital  of  the  deceased 
partner,  so  long  must  such  profits  be  accounted 
for  by  the  surviving  partners." 

&  Lind.  Partn.  1046;  OravtOtay  v.  OoUim.  16 
Yes.  Jr.  218;  Tateg  v.  Mnn,  L.  R  18  Ch.IHT. 
889;  Wathimm  v.  Qoedtnan,  17  Pick.  619; 
Townend  v.  Towrund,  1  QiS.  Cb.  201;  Good- 
burn  v.  8tei>ent,  1  Md.  Ch.  420;  fl.C.  6  Oill.  1; 
Srtmm'a  App.  89  Pa.  139;  Forretter  v.  Oliver, 
1  Bradw.  259;  Skidmore  v.  Gotlier,  8  Hun.  60; 
Oook  V.  GoUin^ridge,  Jac.  607. 

Defendanls  cannot  discharge  themselves 
from  their  liability  for  tbe  unount  of  ci^ital 
which  they  took,  except  by  a  payment  to  tbe 
administrator, 

Tbe  knowledge  of  tbe  defendant  Simmons 
will  not  be  imputed  to  the  administrator. 

Innerarity  v.  Merdianta  Nat.  Bank,  189 
Mass.  832. 

Surviving  partners  are  not  entitled  to  com- 
pensation. 

l>unlap  V.  Watton,  124  Mass.  306;  Beatty  v. 
IKray,  19  Pa.  616;  Broan  v.  MeFaarland,  41 
Pa.  129;  TFosAium  v.  Goodman,  and  Brown't 
App.,  gupra. 

It  has  been  allowed  only  in  exceptional  cases, 
as,  e.  g.,  where  tbe  surviving  partner,  witli 
the  consent  of  the  representative  of  the  deceased 
partner,  carried  on  tbe  business  of  completiog 
important  contracts  witb  tbe  government  dur- 
ing the  war  for  tbe  manufacture  of  cannon  un- 
der [utents  {Sehankl  v.  Dana,  118  Mass.  296); 
where  tbe  surviving  partner  carried  on  the  busi- 
ness under  a  claim  of  right  to  buy  tbe  business 
by  the  terms  of  the  partnership  sEreement 
(Tatet  V.  Finn,  L.  R.  18  Ch.  Div.  839):  where 
at  the  time  of  the  death  of  tbe  deceased  partner 
tbe  firm  was  insolvent,  and  was  rendered  solvent 
by  tbe  credit  and  connections  of  the  surviving 
pariners  {Weddef^rn  v.  Weddo'buTn,  S  Keen, 
722;  4  Myl.  &  C.  41;  22  Beav.  84). 

The  fact  that  tbe  defendant  Simmons  la  ad- 
ministrator, and  as  such  entitled  to  compensa- 
tion, is  a  sufficient  reason  why  no  compensation 
should  be  allowed  him  as  survivi^  partner. 

Heatkcote  v.  Uulme,  1  Jac.  &  Vf.  122. 

Mt,  Warren  K.  Blodgett,  Jr..  for  de- 
fendants Virginia  A.  Heals  and  Edith  W.  Beals: 

It  was  tbeduly  of  thesumvingpartners,  up- 
on tbe  death  of  Georse  W.  Simmons,  to  wind 
up  tbe  business.  They  were  trustees  for  that 
purpose.  Continuance  of  the  business  was  a 
breach  of  trust. 

The  court  will  compel  tbe  defendants,  so  long 
as  they  continue  the  businesB  without  Hqnida- 
tiOD,  to  account  to  tbe  administrators  for  tbe 
whole  capital  of  tbe  intestate  estate  thus  wrong- 
fully used  by  those  defendants,  and  for  its  pro- 
portionate share  of  the  profits.  And  defend- 
ants Simmons  and  Bpoff(ud  will  not  be  allowed 
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c(»npeDsatlon  for  their  services  in  thus  wrong- 
fully continuing  a  trust  bosfueas  for  tbe  par 
pose  of  appropriating  it  to  tbdr  own  tue. 

Burden  v.  Burden,  1  Ves.  &  B.  170;  Ob»- 
Oiay  V.  CoUin$,  16  Ves.  Jr.  218;  1  Jac  &  W. 
267;  2  RuSB.  826;  Tateav.  Finn,  L.  R.  18  CL 
Div.  889. 

It  is  important,  in  considering  tbls  qoeMiMi, 
to  bear  in  mind  the  distinction  between  the- 
above  cases, — which  are  on  all  fours  with  tbt 
case  at  bar, — and  those  cases  in  whidi  tbe  nr- 
vivlng  partaten  had,  by  agreement  or  otherwise, 
a  right  to  continue  the  partnership  borineai. 


Brouyn  v.  De  Tattet,  1  Jac  284;  Oook  v.  CW- 
lingridge,  Id.  607;  Wedderbum  v.  Wedderbwn, 
2  Keen,  722;  4  Myl  &  C.  41;  22  Beav.  84; 
WiU^  T.  Stanford,  1  Hare,  258;  Bimpton  t. 
Chapman.  4  De  G.  M.  &  G.  154;  Vj/t  v.  Boiter. 
L.  R.  8  Cb.  App.  Cas.  809;  51  C.  L.  R  7  H. 
L.  Cas.  818;  SefusnJd  v.  Dana,  118  Mass. 
Freeman  v.  Freeman,  186  Mass.  260;  a  G  8 
New  Eng.  Rep.  620,  142  Mass.  98. 

Memt.  W.  O.  Raaaell  and  J.  O.  Teda, 
for  defendants  George  W.  Simmons  a  aL: 

Any  act  dmie  by  Simmons  in  tbe  course  d 
administration  in  August  or  September,  188S, 
was  rendered  valid  by  his  appointnient  as  ad- 
ministrator in  November,  ISoS. 

Alvord  T.  Mar»h,  12  AUen,  608.  See  Batch 
V.  Ptoetor,  102  Mass.  361. 

It  is  the  duty  of  the  administrator  to  get  ip 
the  assets  of  the  estate  with  reasonable  dili- 
gence, and  particularly  that  portion  of  tlie  a>- 
sets  which  is  exposed  to  the  risks  of  trade. 

Wms.  Ezra.  6tb  Am.  ed.  p.  [986]. 

It  is  the  right  of  the  admimstrator,  at  anj 
time  when  be  may  safely  do  so.to  make  a  psrttil 
distribution  among  those  entitled.  Altboogb 
be  may  insist  upon  an  order  of  distrilHititai  lot 
bis  own  protection,  it  is  no  part  of  his  dn^  to 
wait  for  such  an  order;  and,  aa  a  milter  o( 
practice,  the  accounts  of  administrators  IR 
usually  settled  without  such  order  bang  nude. 

Pub.  Stat.  chap.  186,  <gg  20,  21;  Smith.  Protn 
L.  256. 

It  is  hardly  necessary  to  say  that  it  is  tlie 
right  of  each  administrator  to  receive  and  bold 
and  administer  the  assets. 

McKim  V.  AvUiaeh,  130  Mass.  481;  Oeom  t. 
Baker,  8  Allen,  826,  note;  Wms.  Exrs.  p.  [WO]. 

Tbe  transactions  of  Augusta?.  188^  amooBt. 
then,  simply  to  a  partial  collection  uid  tBstn- 
bution  of  the  assets  of  tbe  estate  tbrou^  le^ 
and  proper  channels.  An  executor  detntcii 
may  show,  in  mitigatton  of  damages,  that  be 
has  made  paymoita  in  ri{^tful  ooune  of  ad- 
ministration. 

Wma  Exrs.  p.  [270];  Pub.  Stafc.  diapi  Itf- 
e  18.  See  also  Xing  v.  Aonpt,  ISO  Man  9lt 
P»rry  v.  Gliandler.  2  Gush.  287. 

The  assent  of  the  eetttti*  que  trutt  can 
shown  in  defense  of  an  action  against  a  tnaW 
for  a  breadi  of  trust;  and  where  some  bin  » 
sented  and  others  have  not,  tbe  assent  is  t  de- 
fense pro  ianto. 

.  Blake  v.  Pegram,  109  Mass.  641;  Lewin.  Tr. 
BthEng.  ed.  p.  918;  Fyis  t.  FatUr,  L.  Rsa 
809. 

A  court  of  equity  can  lo(A  behind  the  bmh- 
nal  parties,  to  me  real  paitka  Inlntenat  TUi- 
can  De  done  even  at  law. 
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T.  Palmar,  16  Gray,  605;P«>te  v.  Munday.  108 
Mass.  174. 

Tlie  rents  collected  belonged  to  the  heirs,  and 
were  not  aseeU  of  the  estate. 

TMDle  T.  SKoaey,  106  Mass.  100. 

As  to  the  mle  for  determiniDg  the  liaMUty 
of  the  snrvlTing  partners,  by  reaaon  of  their 
use  of  the  capital  of  the  deceased,  see — 

Botnilly^  M.  S.,  in  Wedderbum  v.  Wedder- 
hvm,  22  Bear.  101.  See  also  2  Lind.  Partn. 
MO,  note;  Id.  4th  Eng.  ed.  p.  080;  Orausthay  t. 
CoOitiM,  15  Ves.  Jr.  218;  1  Jac.  &  W.  267:  3 
Ruea.  825;  Cook  v.  CoUinffridge,  1  Jac.  607; 
Brown  t.  De  TcuUt,  1  Jac.  284;  WilUti  v.  Blan- 
ford,l  Hare,  268;  Simptonv.  Cfiapman,A'DeQ. 
M.  &  G.  154;  Wedderburn  t.  Wedderbum,  2 
Eeen,  722;  4  My).  &  C.  41;  22  Bear.  84;  Yatea 
T.  Finn,  L.  R.  18  Ch.  Div.  839;  MaeDonald  v. 
BiehardBon,  1  Qifl.  Ch.  81;  Tovmend  v.  Toten- 
end.  Id.  201;  Flocfctonv.  Sunning,  L.  R.  8  Ch. 
App.  Cas.  828,  note;  Freeman  t.  Freanan, 
IH  Mass.  260;  3.  C.  2  I^ew  Eng.  Bep.  620, 
143Ma8B.98. 

The  whole  profit  made  since  the  death  of 
Simmons,  senior,  cannot  be  attributed  solely  to 
the  capital  employed  in  the  business,  when  the 
•errices  of  the  continuing  parties  contributed 
so  obviously  to  the  general  result. 

Sehena  v.  Dana,  lit}  Mass.  286. 

Morton*  Ch.  J„  delivered  the  opinion  of 
the  court: 

Geoi^e  W.  Simmons  died  intestate  on  De- 
cember 14, 1883,  leaving  a  widow  and  seven 
children.  He  was  a  member  of  the  firm  of  Q. 
W.  Simmons  &  Son,  in  which  his  son  G.  W. 
BimmoDS.  Jr.,  and  Phillip  A.  Spofford,  were 
bis  partners.  Immediately  upon  bis  death  the 
two  surviving  partners  formed  a  new  firm  tm- 
derthe  name  of  G.  W.  Simmons  &  Co.,  and 
continued  the  business  at  the  same  place,  using 
the  capital  and  stock  in  trade  of  the  old  firm. 
Owing  to  a  disagreement  between  the  heirs, 
administration  was  not  taken  out  until  No- 
vember. 1888,  when  the  plaintiff  and  the  de- 
fendant  Simmons  were  appointed  administra- 
tors. In  the  mean  time,  the  defendant  Sim- 
mons hod  paid  debts  of  hU  fotber,  to  a  laree 
amount,  out  of  the  property  in  the  bauds  of  the 
surviving  partners;  the  widow  and  three  of  the 
cbOdren  bad  on  September  1,  1888,  made  an 
agreement  that  their  respective  shares  in  the  in- 
terest of  the  intestate  "in  the  firm  of  G.  W. 
Simmons  &  Son,  Oak  Hall,  shall  remain  in 
the  business  as  at  present  conducted  by"  the 
surviving  partners,  at  interest  at  the  rate  of  7 
per  cent  per  year;  and  on  Augnust  25, 1888,  the 
defendant  Simmons  had  paid  to  the  other 
three  children  $20,000,  to  be  accounted  for  in 
settlement  of  the  estate  of  the  intestate  on  ac- 
count of  their  respective  shares  in  his  interest 
in  the  firm  of  G.  W.  Simmons  &  Son.  The 
Borviving  partners  continued  the  business,  us- 
ing the  capital  of  the  intestate,  with  the  con- 
sent and  ^proval  of  the  widow  and  the  three 
children  first  above  named:  the  other  three 
children,  being  the  married  daughters,  never 
gave  any  such  consent,  but  objected  thereto. 
The  suit  was  originally  brought  by  two  of  the 
administrators  against  the  survivmg  partners; 
but  by  amendment  the  widow  and  ul  the  chil- 
dren of  the  intestate,  and  the  representatiTes  oi 
a  deceased  child,  were  made  parties  defendant. 

8  Hah. 


The  only  controversy  is  between  the  three  mar' 
ried  daughters  and  the  surviving  partners,  the- 
ultimate  object  of  the  suit  being  to  recover  the 
share,  to  which  they  are  respectively  entitled, 
of  the  profits  of  the  business  since'  the  death  of' 
the  intestate. 

There  is  nothing  in  the  case  to  show  any 
want  of  fairness  or  good  faith  In  the  conduct 
of  the  surviving  partners;  but  the  master  has- 
found  that  the  Interest  of  the  intestate  was  of 
such  a  character  that  the  only  wsv  to  realize  its- 
fair  or  substantial  value  was  to  deal  with  it  a» 
the  defendants  did,  and  "that  tbe  manner  in 
which  the  defendants  dealt  with  the  full  stock 
was  necessary  in  order  to  obtain  its  full  value."' 

The  master  found  that,  upon  the  death  of 
the  intestate,  the  capital  standing  to  his  credit- 
was  $66,480.10:  that  to  tho  credit  of  the  sui^ 
viving  partners$l4, 787.88, — making  thewbole 
capital  $81,267.48. 

This  is  an  outline  of  the  principal  facts  in 
the  case,  and  upmi  them  tbe  master  reserved^ 
for  the  decision  of  this  court,  the  rule  for  tbe 
measure  of  tbe  liability  of  the  surviving  part- 
ners. 

If  tbe  accounts  could  have  been  settled  at 
the  death  of  the  intestate,  his  representativeB' 
would  have  been  entitled  to  receive  tbe  above- 
named  amount  of  capital  standing  to  his  credit. 
As  we  have  seen,  this  was  impracticable;  and 
the  surviving  partners  continued  the  bn^easc 
using  tbe  capital  of  the  intestate,  with  the  con- 
sent of  those  who  represented  five  sevenths  of 
his  interest,  and  under  the  objef^iona  of  the 
three  dissenting  heirs  who  represented  two- 
sevenths. 

As  a  general  rule,  where  a  surviving  partner 
continues  to  use  the  capital  of  a  deceased  part- 
ner  in  the  business,  tbe  representatives  of  tbe 
latter,  in  tbe  absence  of  any  agreement  to  the 
contrary,  have  the  election  eitber  to  demand 
interest  on  tbe  capital  used  or  the  profits  earn- 
ed by  its  use;  tbe  latter  being  accretions  to  the 
fund  owned  by  them.  There  is,  however,  no 
infiexible  rule  governing  all  cases,  but  each 
case  depends  upon  its  own  circumstances  and 
equities. 

Tbe  plalnti^  contend  that,  tn  this  case,  tbe 
rule  should  be  that  tbe  profits  accruing  after* 
tbe  death  of  the  intestate  should  be  divided 
according  to  the  amount  of  capital  which  each 
partner  or  person  interested  bad  in  tbe  busi- 
ness, and  tnat  no  compensation  or  allowance 
should  be  made  to  the  surviving  partners  for 
their  services  and  skill  in  conducting  ihe  busi- 
ness. We  do  not  think  that  this  rule  is  sup- 
ported by  the  authorities,  or  is  just,  applied  to- 
tbis  case.  It  finds  some  support  in  Cratcshay 
V.  CoUint,  16  Ves.  Jr.  218;  1  Jac.  &  W.  267;  2 
Russ.  826.  This  case,  which  was  before  Lord 
Eldon  at  intervals  for  eighteen  years,  was  a 
suit  by  an  assignee  of  a  bankrupt  against  the 
conUnuiog  partners  of  the  Ann  of  which  he 
was  a  member.  The  assignee  was  held  to  be 
entitled  to  three  eighths  of  the  profits  accruing 
after  the  bankruptcy,  that  bemgthe  propor- 
tion of  the  bankrupt's  capital  and  profits  in 
the  business;  but  a  just  allowance  was  made* 
for  tbe  service  of  the  continuing  partners. 
The  case  has  been  much  commented  on  in  later 
cases,  and  it  has  never  been  regarded  as  estab- 
lisbinc  an  inflexible  rule  applicatd»4o  all  oues. 
Indeed,  in  (bis  case  XofK|iy|Qj9(ea«@OgJ^ 
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rn]e  which  is  to  be  applledmast  be  deduced  In 
tdmoat  every  case  from  the  particular  circum- 
.-atances  of  that  very  case;"  and  he  fully  recog- 
jiized  the  justice  of  making  allowance  for  the 
.-flUll  aad  services  of  the  surviving  partners. 

The  later  English  autboritfes  rwaid  this  as 
dhe  efltet  of  L<frd  Eldon's  decunons  in  the 
-rarious  stages  of  Oraicshay  v.  Gotlin*,  tupra; 
Brmn  v.  De  ToMtet,  1  Jac.  284;  Cookv.  Oemng- 
ridge.  Id.  607;  Wedderhurn  v.  Wedderburn, 
:S  Keen,  722;  4  Myl.  &  C.  1888;  22  Beav.  84; 
WiUett  T.  Stanford,  1  Hare,  258;  Tata  v. 
Ifnn,  L.  R.  IS  Ch.  Div.  889. 

In  most  of  these  cases  the  rule  applied  was 
4bal  the  profits  should  be  divided  according 
-40  the  capital  after  making  allowance  for  pro^ 
its  earned  by  the  personal  activity,  attention  to 
business,  skill,  and  services  of  the  surviving 
-partners,  though  in  Wedderburn  v.  Wedder- 
.ourn  the  representatives  of  the  deceased  part- 
ner were  to  be  entitled  to  interest  at  the 
jate  of  5  per  cent  on  their  capital,  inatead  of  a 
share  of  the  profits.   We  think  a  just  rule  to 

deduced  from  the  authorities  is  that,  where 
iihere  are  no  circumstances  which  render  its 
:ju>p>lication  inequitable,  the  profits  should  be 
.divided  accordiiiK  to  the  capital  after  deduct- 
ing such  shararof  them  as  is  attributable  to  the 
;^lll  and  services  of  the  surviving  partner. 

When  his  good  faith  and  fairness  are  not 
impeached,  the  most  that  the  representatives 
«f  the  deceased  partner  can  justly  demand  is 
Ihat  be  should  account  to  them  for  their  capi- 
tal, and,  in  addition,  for  whatever  it  hiis  earned. 
This  involves  the  necessity  of  inquiring  how 
much  of  the  profits  is  attributable  to  the 
.MTvioes  and  dull  of  the  surviving  partners. 
jutd  how  much  to  the  cajdtal  invested  In  tbe 
JiushwflB.  The  latter  portion  of  the  profits 
;:flbowa  what  the  capital  has  earned,  and  should 
jlichtfiilly  be  divided  amon^  the  owners  of  the 
.capital  in  proportion  to  their  shares  of  the  cap- 
ital. It  is  clear  that,  in  applying  this  rule,  any 
withdrawal  or  subtraction,  by  the  representa- 
tives of  the  deceased  partner,  of  any  part  of 
iheir  Cf4>ital,  would  diminish  pro  ton^?  the  pro- 
portion of  the  profits  to  which  they  are  eott- 
iled.    WiOett  v.  Btai^ord,  tupra. 

In  the  case  at  bar,  as  we  have  said,  there  is 
nothing  to  impeach  the  good  faith  or  fairness 
jot  the  surviving  partners.  Tbe  defendant 
ilinunons,  who  is  the  prlDclpal  surviving  part- 
ma,  upon  the  death  of  bis  father  was  placed 
in  a  ver7  difficult  and  embarrassing  poettl(ni. 
A  large  amount  of  property  belonging  to  his 
.father  was  ioreated  in  the  business.  Owingtoa 
.^quarrel  among  Uie  heirs,  no  adndniatrators  wm 
;Appointed  for  nearly  a- year.  There  was  no 
.one  with  any  power  to  close  up  the  business, 
^tber  by  a  sale  of  tbe  interest  of  the  intes- 
tate  or  otherwise;  a  majority  of  the  heirs 
in  number  and  amount  desired  him  to  con- 
tinue the  business.  It  is  dlfbiult  to  see 
Jm>w  he  could  have  done  better  tiian  he 
•did;  he  appears  to  have  acted  with  due  re- 
gard  to  the  interests' of  all  concerned,  and  no 
fule  of  a  punitive  character  could  justly  be  ap- 
plied in  the  case.  We  think  the  rule  of  dlvi- 
^on  of  proflu  we  have  stated  above  wUl  work 
.4nit  mntantial  justice  to  all  parties  for  that 
period  of  time  when  tbe  surviving  partners 
«mpla7ed  the  whole  or  tbe  prind^  part  of 
thecapitalof  the InteetMe  is  tbe b«ii<S  their 


budoess;  that  is,  up  to  August  87.  1883.  In 
applying  the  rule,  some  questions  arise  as  to 
tbe  amount  of  the  capital  belonging  to  the 
plaintiffs  which  was  from  time  to  tune  em- 
burked  in  the  business  and  thus  earning  profits. 

Among  the  Individual  debts  of  tbe  intes- 
tate was  a  subscription  of  $5,000  to  the  ato<^ 
of  a  corporation  recently  established  in  Ballard- 
vale,  and  a  note  of  $18,000  secured  by  a  mort- 
gage of  real  estate  at  Ballardvale.  ft  was  f<x 
some  reason  d^med  necessary  that  these  should 
be  promptly  paid,  and  the  widow  and  all  tbe 
heirs  agned  in  writing  that  the  defendant  8im- 
mona  raould  pay  them  out  of  anv  personal  as- 
sets of  the  intestata  Accordingly,  on  May  4, 
1888,  he  paid  the  subscription  out  of  tbe  assets 
of  the  new  firm,  and  d^ged  bis  father's  ac- 
count with  the  amount.  The  facts  found  by 
the  master  show  that  this  was  tbe  only  means 
he  had  of  paying  this  debt.  At  one  time  be 
intended  to  apply  to  this  debt  tbe  proceeds  of 
the  fifteen  St.  Paul  &  Sioux  City  bmids  m 


tioned  In  the  report;  but  tbe  proceeds  of  thflse 
bonds  were  not  in  fact  received  in  time  to  pay 
this  debt  He  could  only  carry  out  the  widM 
of  all  tbe  interested  parties  by  paying  it  m  be 
did  out  of  tbe  property  of  the  estate  in  tlie 
Iiands  of  the  new  firm.  Such  paymmt  had 
the  effect  in  law  which  it  bad  in  fact, — of  reduc- 
ing the  cai^tal  of  tbe  intestate  in  use  in  tbe 
new  firm.  We  think  the  same  rule  should  sp- 
ply  to  the  other  debts  in  good  faith  paid  by  the 
defendant  Simmons,  and  chanted  to  his  fatho*! 
account;  and  that,  after  applytuK  to  such  pay- 
ments the  amounts  received  by  him  forrenti 
and  used  in  making  such  payments,  tbe  bal- 
ance should  so  in  reduction  of  tbe  camtal  of 
tiie  intestate  m  use  in  the  new  firm.  Afterthe 
death  of  the  intestate,  tbe  surviving  pattnen 
were  dedrous  of  paying,  as  soon  as  could  bi^ 
the  amount  of  the  capital  which  he  left  In  tbe 
business.  As  we  have  seen,  delay  occurred  io 
appointing  administrators,  and  on  Aufust  S5, 
1888,  tbe  defendant  paid  to  the  Uuw  dissoit- 
ing  heirs  tbe  sum  of  $30,000,  which,  in  the 
words  of  tbe  receipt  signed  by  them,  was  "to 
be  accounted  for  in  settiemeDt  of  tbe  estate  of 
Qeorge  W.  Simmons,  deceased,  as  recrfved  oa 
account  of  our  respective  shares  in  bis  intamt 
In  the  firm  of  Qeorge  W.  Simmons  &  Son,  and 
which  to  that  extent  shall  be  a  discharge  of  tbe 
liability  of  the  surviving  partners  to  us  as  hein 
of  said  deceased,  directly  or  through  adndoit- 
trators."  There  can  be  no  doubt  that  this  wai, 
in  intention  and  effect  a  withdrawal  by  As 
three  dissenting  heirs  of  $20,000  of  their  Aan 
of  ^e  capital.  The  only  question  is  as  to  tin 
mode  in  which  this  payment  should  be  sp- 
plied.  It  seems  to  us  that  the  just  mode  i>  to 
ascertain  what  was  the  interest  of  the  dlssot- 
log  faeira  at  the  time  the  payment  was  made, 
both  in  capital  and  accumulated  profits  wUci 
are  attributable  to  capital,  and  from  tUsanomt 
to  deduct  the  payment.  The  balance  will 
resent  the  amount  of  their  capital  whidi  con- 
tinues in  tbe  firm,  and  for  the  use  of  whidi 
they  are  entitled  to  compensation.  In  asctf- 
taining  the  amount  of  profita  in  this  oompat*- 
tion,  uere  should  be  deducted  from  the  gna 
profits  that  share  which  is  attributable  to  the 
services  ud  skill  of  tbe  surviving  partnaci, 
which  we  understand  tlw  piaster  finds  to  Iie40 
per  cent,  and  ^Mf^^'^^^^^ 
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Accordfaig  to  the  respective  shares  of  the  par- 
ties Id  the  capital. 

It  also  vppean  that  od  September  1. 1888, 
the  smrrMng  partaen  made  an  arrangement 
with  Oh  widow  and  three  of  the  children,  hj 
which  they  agreed  that  their  respectiTe  shares 
in  the  interest  of  the  deceased  In  the  firm  of  G. 
V.  Simmons  &  Hon,  should  remain  In  the  bud- 
neas  of  the  new  firm  at  an  interest  of  7  per 
cent  per  annum.  The  effect  of  tliis  was  to 
change  the  amount  of  their  shares,  so  far  as 
they  were  concerned,  from  capital  to  a  debt 
<rf  Uie  new  flxm,  and  to  traiisfer  the  same 
arooant  of  tlie  capital  to  the  credit  of  the  sur- 
▼iTiDg  partners.  The  widow  and  three  chil- 
dren  who  signed  it  and  the  defendant  Simmons 
were  entitlra  to  five  sevenths  of  the  estate  of 
tiie  inte8tate,and  the  result  of  this  arrangement, 
tiierefore,  was  that  the  sorviving  partners  be- 
cnne  the  owners  of  the  whide  of  the  capital 
ezo^t  the  small  balance  due  to  the  dissenting 
heirs.  As  we  have  Iwfore  intimated,  the  prin* 
dples  we  have  discussed  should  be  appHea  in 
ascertaining  how  much  was  due  to  the  dissent- 
ing children  on  August  37,  1888.  But,  as  we 
bare  seen,  at  that  time  a  material  change  oc- 
corred  in  the  circumstances  and  the  reiatfons 
of  the  parties,  which  justifies  and  requires  the 
wpHcation  of  a  different  role  for  the  future. 
The  mrriTlng  partners  then,  evidently  as  parts 
of  the  same  scoeme  or  purpose  of  relieving 
themselves  of  the  respondbility  of  the  care  of 
the  property  of  the  intestate,  which  was  forced 
npon  tbem,  virtually  paid  to  tbe  widow  and 
four  of  the  heirs  the  amount  of  their  chares  of 
the  estate  of  the  intestate,  and  abo  paid  to  the 
three  dissenting  heirs  $20,000  on  account  of 
their  shares.  This  is  more  than  tbe  amount  of 
Ihefr  original  shares,  with  Interest;  but,  upon 
applying  the  rule  we  have  adopted,  it  is  less 
tiuD  the  amount  they  were  entitled  to  at  the 
time  of  the  payment.  The  parties  differed  as 
to  the  basis  upon  which  the  accounts  should 
be  settled.  The  facts  show  that  tbe  surviving 
partnen  wen  willing  to  pt^  all  that  tbe  hdis 
were  entfUed  to;  that  ihev  offered  to  have  the 
ho(^  and  accounts  examined  by  any  impartial 
expert  to  be  named  by  the  dfssentfng  heira; 
that  tbey  offered  to  have  tbe  amount  deter- 
mined bf  arbitration  ;  and  that  they  were, 
when  the  administrators  were  appointed,  active 
in  urging  and  procuHng  the  bringing  of  this 
«Dit  as  the  only  means  of  fixing  the  amount  of 
their  liability.  It  also  appears  that  tbe  bnai- 
Mas  of  the  new  firm  was  prosperous  and  Hb 
profits  very  large;  the  surviving  partners  were 
anxious  to  pay  what  thev  Justly  owed  the  heirs; 
and  it  is  not  an  unfair  inJerence  that  the  pay- 
ment of  this  amount  by  tbe  firm  would  not  in 
any  measure  cripple  its  resources  or  injure  its 
bnrinen.  It  Is  mfficnlt  to  believe  that  the  re- 
tention or  withdrawal  of  this  comparativety 
null  amount  would,  in  any  oonsideTable  de- 
gree, affect  tbe  volume  of  trosiness  or  tbe 
amount  of  the  profits. 

Under  these  circumstances  It  would  be  In- 
equitable to  ai^ly  the  rule  of  the  division  of 
the  future  profits  according  to  the  nominal 
capital  It  would  be  unjust  to  tbe  surviving 
pattoers,  as  it  would  compel  them  to  work  for 
the  benefit  of  a  otHnpulsory  partner,  against 
ttiefa- wiahea.  and  to  bear  the  most  of  tbe  burden 
of  a  inotaractod  litigation  torirtiich  the  disaent- 
SKaaa. 


ing  heirs  are  at  least  equally  to  blame.  It 
would  give  the  latter  more  than  they  are  fairly 
entltlea  to  as  the  earnings  or  income  of  the 
debt  which  is  dtie  them,  imd  swell  unju^y  tbe 
amount  they  recdve  from  their  fathers  estate. 
We  are  therefore  of  opinion  that,  unless  the 
parties  can  agree,  tbe  case  should  be  recommit- 
ted to  tbe  muter,  to  ascertain  the  balance  due 
to  the  three  dissenting  heirs  after  tbe  payment 
of  August  26,  1888,  upon  the  principles  we 
have  stated;  and  that  thereafter  the  surviving 
partners  should  pay  interest  upon  such  balance 
at  tbe  rate  of  7  per  cent  per  year.  We  adopt 
this  rat«  of  interest,  because  the  defendants,  at 
the  time  of  the  payment  in  August,  fixed  this 
as  tbe  worth  to  tnem  of  tbe  capital  retained. 

A  question  remains  as  to  the  payment  by  the 
defendant  Simmons  of  the  Ballardvale  mort- 
gage above  referred  to.  This  payment  was 
not  made  until  after  August  S6, 18W,  and  can- 
not therefore  be  applied  in  reducUon  of  the 
capital  of  the  intestate  before  that  day,  in  de- 
termining the  amount  due  to  the  dissenting 
heirs  on  Uiat  day.  But  it  was  made  by  virtue 
of  an  agreement  with  all  the  heirs.  The  dissent- 
ing heirs  were  responsible  for  two  sevenths  of 
it,  and  we  think  that,  when  paid,  two  sevenths 
of  tbe  amount  should  be  chu-ged  to  them  in 
dhnlnation  of  the  unount  then  found  to  be 
due  them. 

The  plainttffi  ccmtend  that  this  suit  is  to  be 
treated  as  simply  a  suit  between  the  adminis- 
trators and  tbe  surviving  partners,  and  that  the 
latter  should  be  decreed  to  pay  to  tbe  former 
tbe  whole  amount  of  the  accrued  profits,  with- 
out any  regard  to  their  T«yments  to  and  agree- 
ments with  tbe  heirs,  leaving  the  sum  aojiaid 
to  be  distributed  in  tbe  probate  court.  We  do 
not  think  this  is  necessary  or  just.  All  the 
peiaons  interested  are  parties  to  this  suit.  None 
have  any  controversy  with  the  surviving  part- 
ners, except  tbe  three  dissenting  heirs;  ana  the 
object  of  the  suit  is  to  determine  the  amount 
to  which  they  are  entitled.  This  being  deter- 
mined and  paid,  either  directly  or  through  tbe 
admlntetrators,  the  object  of  the  suit  Is  accom- 
plished, and  tbe  rights  of  all  parties  are  pro- 
tected. Tbe  amount,  if  paid  to  the  adminis- 
trators, would  be  for  the  sole  benefit  of  these 
three  heirs;  no  one  else  would  have  any  claim 
upon  it;  and  it  is  to  be  assumed  that  the  pro- 
bate court  would  order  its  distribution  and  pay- 
ment to  them.  There  would  be  so  conflict 
between  the  two  courta,  and  no  mandatory  or- 
der to  tbe  probate  court  The  decree  would 
opemte  personally  upon  all  the  parties,  and,  by 
its  force,  would  enable  the  dissenting  children 
to  receive  the  amount  they  are  entitled  to. 
There  is  no  necessity  of  going  throngh  the  form 
of  ordering  Uie  snrvinng  partners  to  pay  a 
larae  sum  to  the  admini&retors,  which  must 
be  Immediately  repaid  to  them. 

Que  neommittn. 


Sarah  L.  BROOKS  et  al.,  Apptt. 

V. 

Charles  F.  ALLEN  9t  al. 

1.  Where  the  gumxma^  of  a  iMMe  Is 
fbrced*  the  lesaorB,  on  dlaooTOfy  of  Hib 
tend,  may  treat  th^^m^f^^^^^^ 
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2.  Notice  to  c^nit  for  nonpayment  of  rent 
18  not  a  rescission  of  the  lease. 

8.  The  rescission  of  a  lease  to  an  ladiTidnal 
will  not  relate  back,  so  as  to  make  the 
flrm  of  which  the  lessee  was  member 
liable  for  nae  and  oeenpfttion  prior  to 
the  time  of  such  rescission. 

4.  The  contract  of  a  Arm  for  rent  will  not 
be  implied  from  nae  and  occapation, 
where  the  same  are  had  ander  an  ex- 
press contract  with  lui  individual  mem* 
ber  of  the  firm. 

(Suffolk  Filed  Febnurr  M.  UBS.) 

ON  appeal  from  a  decree  of  the  Superior 
Court  dismissing  an  appeal  from  the  Court 
of  Insolvency  heard  on  an  agreed  statement  of 
focts.  Jjflrmed. 

The  appellants  being  owners  of  a  store  in 
Boston,  on  the  Slst  day  of  Januair,  1885,  made 
a  lease  thereof,  iu  writing  and  under  seal,  to  the 
defeadant  Allen,  who  was  at  the  time  occupy- 
ing said  premises  under  a  prior  lease.  Allen 
Mreed  to  have  the  lease  granted  by  one  Halph 
W.  Allen.  Thelease  was  in  Uie  form  of  an  in- 
denture of  two  parts,  which,  duly  preuired, 
were  delivered  to  the  defendant  Allen,  who  un- 
dertook to  execute  them  and  to  procure  the 
aforesaid  guaranty,  and,  in  accordance  with 
said  undertaking,  returned  and  delivered  to  ap- 
pellants one  part  duly  executed  by  himself,  and 
bearing  a  name  affixed  to  a  contract  of  guar- 
anty written  at  the  end  of  said  lease,  piuport- 
Ing  to  be  the  signature  of  said  Ral[A  W .  Ajlen. 

On  the  1st  day  of  February,  1885,  said 
Allen,  defendant,  took  into  partnership  the  de- 
fendant Dennan,  and  henceforward  the  said 
premises  were  occupied  bv  the  defendants  un- 
der the  firm  name  and  style  of  Allen,  Dennan, 
&  Co.,  which  fact  was  known  to  the  appellants. 
The  bills  for  rent  continued  to  be  made  to  Allen, 
and  the  present  appellants  took  no  step  looking 
to  a  recognition  of  the  firm  of  Allen,  Dennan, 
&  Co.,  as  their  tenants. 

On  the  7th  day  of  December,  1885,  the  rent 
being  in  arrears  to  the  amount  of  $834.71, 
the  appellants  served  on  defendant  Allen  a 
notice  to  quit,  for  nonpayment  of  rent,  within 
fourteen  d^s  from  date;  on  said  December  7, 
appellants  were  notified,  by  a  son  of  Ralph  W. 
Allen,  that  that  which  purported  to  be  lus  sig- 
nature upon  said  lease  was  a  foi;gery.  The 
fact  of  the  forgery  is  admitted. 

On  December  17, 1885,  the  defendant  Dennan 
petitioned  himself  and  the  said  flrm  into  insol- 
vency; the  appellants  claimed  to  prove  against 
Bald  firm  for  Uie  arrears  of  rent,  but  their  claim 
was  disidlowed  against  the  separate  est^  of 
the  defendant  Allen,  who  has  never  gone  into 
insolvenf^. 

The  rent  claimed  by  the  appellants  in  this 
proceeding  all  accrued  while  said  premises 
were  oocui^ed  by  the  flrm  of  Allen,  Dennan, 
&  Co. 

Mr.  Fredarie  CwmlncluuBt  for  {appel- 
lants: 

A  pai^  to  a  contract,  who  has  been  induced 
by  a  fraud  of  the  other  party  to  enter  into  it, 
may,  upon  discovery  of  the  fraud,  if  he  so 
elect,  rescind  the  contract 

Heaionv.  Henry ^  181  Uass.  158;  Leake,  Coot 
1st  Eng.  ed.  198. 
1S4 


The  right  to  rescind  applies  to  specialties. 
Bigelow,  Fr.  p.  407;  BaUon  v.  BiUingt,  lS<t 
Mass.  308. 

This  was  in  the  nature  of  a  divisible  con- 
tract, and  could  thereafter  be  rescinded  in  part. 
That  part  only  may  be  taken,  on  the  facts,  to 
have  been  rescinded,  which  the  defendant  Al- 
len failed  to  cany  out, — that  is,  the  contract  was 
rescinded  Anm  the  time  when  Allen  failed  to 
pay  the  rent. 

Montgomery  v.  Pideering,  116  Mass.  2S7; 
2  Pars.  Cont.  7th  ed.  64,  80.  780. 

The  contract  was  rescinded  immediately  up- 
on the  discovery  of  the  fraud,  by  Uie  notice  lo 
quit,  which  answered  the  double  purpose  of 
rescinding  the  contract  and  layine  the  founda- 
tiou  for  ejectment  proceedings,  if  they  became 
necessuy.  But  if  the  notice  to  quit  was  not  a 
sufficient  resdssion,  the  letting  of  the  pronisea 
anew  constituted  a  resdssion. 

Bigelow,  Fr.  40B.  400. 

The  notice  was  in  nosense  an  affirmance  of  the 
contract;  on  the  contrary,  it  was  a  notice  to  qoit 
and  deliver  up  the  premises  in  noncomidiuKe 
with  the  contract. 

Dorrell  v.  Johnaon,  17  Pick.  268. 

It  being  established  that  the  plaintiffs  had  a 
right  to  rescind  the  lease,  and  that  their  acts 
constituted  a  rescission,  the  parties  to  it  are  to 
the  same  position  as  if  it  had  never  existed. 

BaUon  V.  BiUinga,  186  Mass.  800;  Leake, 
Cont  Ist  Eng.  ed.  195;  Etansv.  Reed,  5  Gray, 
808;  MerHU  v.  BuUoek,  105  Mass.  486,  491; 
Kinsley  v.  Amm,  3  Met.  30;  Taylor,  Land  AT. 
§§  19,  65. 

The  acceptance  of  rent  after  the  date  lo 
which  the  rescission  of  the  lease  relates  back 
did  not,  however,  constitute  the  firm  tenants 
at  will;  for  at  the  time  of  such  acceptance  the 
plaintiff  had  not  discovered  the  fraud,  and 
therefore  the  law  would  not  imply  an  iulenfioD 
to  create  such  a  tenancy. 

The  case  of  Browning  r.  BatkiU,  3&  Pick. 
310,  ^ows  that,  if  a  lease  is  obtained  byfnodr 
the  lessor  may  avoid  it  and  recover  against  the 
lessee  upon  a  cou  nt  for  use  and  occupation.  If, 
then,  a  eount  for  use  and  occupation  would 
lie  against  tiiefirm,  the  appellants  are  entitled 
to  prove  their  claim  against  the  firm  in  inttH- 
vency. 

Mesan.  Prince  ft  Alexander  and  ^TO- 
liam  F.  Sloenm,  for  appellees: 

These  appellants  have  no  right  of  ajiqiea) 
according  to  statute,  their  claim  having  been 
allowed  against  the  estate  of  Allen,  and  thr 
proof  never  having  lieen  expunged  or  the  pro- 
ceedings thereunder  vacated. 

Pub.  Stat.  chap.  157,  §  36. 

The  claim  here  presraited  for  the  condden- 
tion  of  the  court  cnnnot  be  maintained  agaioA 
the  estate  of  the  insolvent  firm. 

It  is  clearly  and  emidiaticaUy  a  claim  for 
rent;  it  is,  in  express  and  exphcit  terms,  fir 
"arrears  of  rent,"  for  "rent  claimed  by  the 
appellants,"  for  a  sum  fixed  and  certain. 

Now  there  having  been  no  privity,  no  con- 
tract, no  letting  or  lease,  b^ween  appellsnw 
and  the  firm,  now  insolvent,  the  estate  of  ibt 
latter  cannot  be  liable  to  the  former  for  rent , 

Pars.  Partn.  2d  ed.  437;  Collyer,  Parta. 
Perkins's  ed.  p.  480,  §  526;  Alien  v.  7%<|er, 
17  Mass.  209-801 ;  Hobu  v.  Boelmek.7  Taunt  157. 
!    The  turoper  form  of  c^im.  if  .uj,  for  ippet 
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Jants  to  present  against  the  estate  of  said  firm, 
vould  be  for  "use and  occupation," — defined  to 
be  "for  the  recovery  of  a  reasonable  compen- 
sation for  the  use  of  premises  where  there  is  no 
demise  by  deed,  or  where  no  certain  rent  Is  re- 
aerved." 

Oodman  r.  Jenkiiu,  14  Mass.  98-86;  Warrm 
T.  Ferdinand,  9  Allen,  857j  Smiley  v.  Me- 
Lauthlin,  188  Mass.  868. 

Tbe  lease— Brooks  to  Allen — was  clearly 
voidable  at  lessors'  option  by  reason  of  fraud 
of  the  lessee.  That  lessors  did  not  exercise  that 
option  and  avoid  tbe  lease  is  also  clear. 

Lessors  were  notified  of  tbe  forgery  Decem- 
ber 7,  1885:  they  rented  the  premises  anew 
January  1,  1886. 

Between  these  dates  the  lessors  did  absolutely 
nothing  in  the  matter  beyond  sending  to  tbefr 
tenant.  Allen,  on  said  December  7,  a  notice  to 
<init  within  fourteen  days  from  date,  for  non- 
payment of  rent. 

Said  notice  must  hare  been  one  of  two 
tbings;  eltber,  according  to  appeUanta*  riew, 
it  was  an  avoidance  of  tbe  lease  for  fraud,  of— 
the  rational  view — it  was  the  usual  notice  from 
landlord  to  tenant  to  quit  because  bis  rent  is 
in  arrears,  the  statutory  method  for  determin- 
ing a  lease  in  case  of  nonpayment  of  rent. 

Said  notifx  recognized  the  existing  tenancy 
of  Allen;  it  in  no  way  disarmed  the  lease,  but 
rather  afilrmed  it  by  inference.  Allen  was,  in 
UxX,  a  tenant  of  appellants  under  the  lease  un- 
til December  31.  1885,  fourteen  days  from  said 
December  7,  at  which  time,  bis  rent  still  re- 
maining unpaid,  his  tenancy  came  to  an  end  by 
Tiitue  of  said  notice. 

Pub.  Stat.  chap.  131  g  11. 

Notice  to  quit  is,  in  itself,  a  virtnal  acfenoW' 
ledement  of  an  existlDg  relation  of  landlord 
aoatenant;  where  there  is  not  this  relattou, 
notice  to  quit  is  at  least  unnecessary. 

Brune  v.  Prideaux,  10  East,  166. 

If,  then,  the  lease  was  not  avoided  by  lessors. 
It  remained  in  force,  and  no  claim  for  use  and 
occupation  can  be  m^ntained  against  the  estate 
of  tbe  insolvent  firm. 

If  Uie  court  be  of  opinion  that  the  said  leaae 
was  properly  avoided,  stilt  no  claim  for  use 
and  occupation  against  the  estate  of  the  insot- 
veDt  firm  can  be  maintained. 

This  action,  namely,  that  for  the  use  and  oc- 
cupation, is  founded  on  contract;  and  unless 
there  be  a  contract,  express  or  implied,  between 
tbe  paiHes,  it  cannot  be  maintained. 

AUen  V.  T/iayer,  ntvra;  Leonard  v.  Eing- 
man,  186  Mass.  133;  Walet  v.  Chau,  189  Mass. 
688-643;  3  Chitty,  PI.  p.  181. 

There  is  no  evidence  of  such  contract  be- 
tween these  appellants  and  the  said  firm. 

When  there  is  no  evidence  of  a  demise  to 
defendant,  there  must  be  evidence  that  he  held 
by  permission  of  plaintiffs,  and  on  express  or 
implied  terms  of  payment  for  occupancy. 

Letyr.  Ceirit,  9  C.  B.  N.  8.  878-879. 

This  action, — i'.  use  and  occupation, — re- 
quires evidence  of  occupation  by  permission  of, 
and  under  contract  with,  plaintiff. 

ChureAvard  v.  Ford,  2  Hurlst.  &  N.  446; 
Blffper  V.  8aunder$,  39  L.  J.  Exch.  275. 

A  presumption  in  favor  of  a  contract,  aris- 
ing from  ownership  on  the  one  band  and  occu- 
pancy on  the  other,  may  be  destroyed  by  any 
evidence  negativing  a  contzact. 
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Camden  v.  Battarbury,  38  L.  J.  C.  P. 
835. 

The  firm  was  not  a  tenant  at  sufferance;  les- 
sors already  had  a  tenant  in  tiie  person  of 
Allen,  their  lessee. 

If  the  said  firm  was  In  as  a  trespaaaer,  the 
appellants  cannot  waive  the  tort  and  proceed 
for  use  and  occupation. 

Texe  V.  Jonea,  18  Mees.  &  W.  12. 

The  agreed  statement  does  not  show  any 
contract,  express  or  implit^,  between  the  a{>- 
pellantsand  the  firm  of  Allen,  Dennan,  <&  Co., 
whereby  the  latter  became  bound  to  pay  the 
fonner  either  rent  or  for  use  and  occuiwtion; 
nor,  as  a  matter  of  law,  is  there  any  necessary 
inference  from  the  facts  stated  that  there  waa 
any  such  contract;  and,  unless  as  matter  of 
law  such  a  contract  is  a  necessary  inference 
from  the  facts  stated,  the  court  cannot  infer 
that  there  was  one. 

MaykeWY.  Durfee^  138  Mass.  984,  686. 

Bo,  also,  as  to  whether  the  appellanto  revoked 
tbe  lease  to  Allen  on  the  ground  of  his  fraud. 
It  does  not  appear  from  tbe  agreed  statement 
thu  they  did,  nor,  as  matter  of  law,  is  it  a 
necessary  inference  from  the  facts  stated. 

C.  Allan*  J.,  delivered  the  opinion  of  the 
court; 

According  to  the  understanding  of  all  par- 
ties, the  rent  was  to  be  paid  by  Allen,  alone, 
and  not  by  the  firm.  There  could  be  no  pre- 
tense for  holding  the  firm,  but  for  the  fraud 
in  respect  to  the  guaranty  of  the  rent  This 
fraud  was  practiced  by  Allen  alone,  before  the 
time  when  Dennan  became  his  partner.  There 
la  nothing  to  show  that  Dennan  bad  any  more 
reason  to  suspect  this  fraud  than  the  lessors 
had.  The  lessors  relied  only  on  Allen  and  on 
his  supposed  guarantor,  for  the  rent.  Upon 
discovery  of  tbe  fraud,  they  were  entitied  to 
treat  the  lease  as  invalid;  or,  at  their  option, 
they  might  treat  it  as  valid.  The  lease  was. 
voidable;  valid  till  avoided.  The  notice  to 
quit  for  nonpayment  of  rent  was  no  rescission 
of  the  lease,  and  if  it  were  it  did  not  take  effect 
till  after  fourteen  days.  There  was  no  resds- 
sfon  of  the  lease  till  after  tbe  firm  was  in  in- 
solvency. Now,  however  it  might  be  with  re- 
gard to  Allen  alone,  a  rescission  of  the  leaae 
cannot  relate  back  so  as  to  make  the  firm  liable 
for  tbe  use  and  occupation  of  the  store  prior 
to  the  time  of  such  rescission.  There  was  no 
express  contract  binding  the  firm;  and  there 
was  DO  ratified  contract  arising  from  tbe  use 
and  occupation,  because  tbe  use  and  occupa- 
tion were  under  an  express  contract  witb  Allen. 
If  the  lessors  were  deceived  and  misled  by 
Allen,  that  does  not  show  an  implied  promise 
on  tbe  part  of  Dennan  or  of  the  firm,  until  the 
happening  of  something  further.  Prior  to  tbe 
rescission,  the  firm  was  not  liable,  because  their 
use  and  occupation  was  bv  virtue  of  the  leaae 
to  Allen,  which  was  still  m  force.  After  the 
rescission,  tbe  firm  wasnotliable,  becauseitno 
longer  occupied  tbe  store;  and  the  rescission 
did  not  have  tbe  effect  to  make  it  liable  for 
past  use  and  occupation  enjoved  under  a 
special  contract  or  lease  by  which  Allen  prom- 
ised topay  the  rent.  Leonardv.  Kingman,  136 
Mass.  123;  Eajiev.  Oobum,  180  Mass.  596; 
Maataehiuettt  Oen.  Hon.  v.  Fe^^nk$, 
Uass.  81;  Omtrat  MitU  ft,Sd#tt.t! 
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125;  Bitl»  T.  8n€U.  104  HaflL  177;  Button  T. 
Binney,  11  Pick.  I. 

The  result  is. that  the  claim  was  properly 
disallowed  agaiost  the  estate  of  the  firm;  and 
this  is  the  only  questEon  before  us.  In  respect 
to  this,  therefore,  the  entrr  must  be — 


John  J.  ROSENBERO 
•  «. 
John  DOE. 

1.  It  Ifl  not  essential  to  the  validity  of  a  re* 
lease,  onder  U.  8.  Rev.  Stat,  g  4668, 
executed  by  a  shipniMter  and  seanan 

before  a  shipoiDf?  commiflsloner,  that  it 
should  be  ander  seal. 

2.  If  the  execution  of  such  release  before 
the  •hipping  commiaBioner.  and  his 
sifiTDature  and  attestation,  are  estab- 
lished, the  absence  of  his  aeal  (provided 
for  by  U.  S.  Rev.  Stat  4506)  to  aathen- 
tioite  his  aot,  doea  not  deprive  the  re- 
lease of  its  effect 

8.  When  auch  instrament  follows  the  words 
of  the  statate,  it  has,  at  least,  the  eflS»ct 
of  a  releaae  under  seal,  irreapective 
of  any  question  of  consideration. 

4.  Snch  a  release,  if  executed  and  attested 
as  required  by  the  statute,  and.  without 
fraud  or  coercion,  is  conelnsive  upon 
the  parties;  and  one  who  has  si^ed 
auch  release  oannot  deny  the  effect  of 
his  aaaent,  Imported  by  bla  ateniiw,  on 
the  ground  of  an  nndiacloaed  atace  of 
hlB  mind,  tta  which  no  ooe  else  was  re- 
aponafbleb 

5.  The  common  law  makes  no  wc^;itlon 
to  the  above'  principles  in  favor  of 


(Suffolk  Filed  February  88, 1688.) 

ON  defendant's  exceptions.  Svatained. 
1  be  action  was  one  of  contract,  brought  by 
a  seaman  against  the  master  of  a  vessel  to  re- 
cover a  balan(»  of  wages  alleged  to  be  due. 

The  jury  returned  a  verdict  for  plaintiff,  and 
defendant  allied  excepUona  to  instructions 
and  refusals  to  mstruct 

Further  tacts  appear  in  the  opinion  of  the 
court. 

Mr.  Frederic  Cnnning^hami  for  defend- 
ant: 

It  Is  not  enough  fcnr  the  plaintiff  to  show,  la 
order  to  make  ont  fraud,  that  he  did  not  know 

what  be  wassignins,  or  that  he  thought  that  it 
was  something  dinerent,  or  that  the  commis- 
sioner did  not  inform  him  what  it  was,  or  tliat 
he  supjweed,  from  what  the  commiBeionersaid, 
that  the  release  was  something  different  from 
what  it  was;  he  must  show  tnat  the  commis- 
sioner,  with  a  purpose  to  deceive  him  and  in- 
duce bim  to  si^,  knowingly,  or  redtleasly,  in 
i^noiance.  represented  to  him  Uiat  what  he  was 
signing  was  not— what  it  in  fact  was-  a  re- 
lease which  would  act  as  a  concloaive  bw  to 
any  future  claim. 

Qrinnell,  Deceit,  §  87. 

A  misrepresentation  of  law  is  no  ground  for 
avoiding  a  ideaae. 
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ITptm  V.  TWMmw*,  91 U.  8. 00  (28 Lw  ed.  208). 

In  the  absence  of  fraod  w  imposition,  oee 
who  enters  into  a  release  under  seal  is  ooodo- 
sively  presumed  to  understand  the  terms  and 
legu  effects  of  It,  and  to  assent  to  them. 

Jackaon  v.  Oliuy,  1  New  Eng.  Rep.  885,  140 
Mass.  106;  Lei^  v.  Amuy,  189  Msssl  8M;  Up- 
ton  V.  Tribitcoek,  91  U.  8.  4S  (28  L.  ed. 

It  is  true  that  this  was  not  a  release  nndflr 
seal,  but  it  Is  one  executed  with  even  grsais 
formalities  than  a  release  under  seal;  is  made 
before  the  shipping  commis^ner,  attested  by 
bim,  and  kept  on  record  by  him;  that  it  sboald 
be  accorded  the  same  weight  as  a  release  under 
seal  is  evident  from  an  innMctlon  of  the  statute. 

U.  8.  Rev.  Stat.  §4553. 

Even  In  admirally,  areleaae  rigned  befcreaa 
official — as,  for  instance,  a  consul — is  held  to 
be  conclusive. 

Lamb  V.  Briard,  Abb.  Adm.  867,  871. 

Mr.  J.  H.  Browne,  for  plaintiff: 

The  release  did  not  bear  the  official  seal  cf 
the  commissioner,  as  required  by  law. 

tJ.  8.  Rev.  Stat.  4606. 

Not  behig  under  seal,  it  cannot  be  termed  a 
release. 

Thomas  v.  Lane,  2  8amn.  11. 

The  alleged  "release"  must  be  construed  as 
a  common  receipt,  and  good  for  only  the  sum 
actually  paid  the  plaintiff. 

LaiArM  v.  Fage,  129  Mass.  19,  and  cases 
cited;  The  GaUouay  0,  Morrit,  %  Abh  U.  SL 
164;  BenneU  v.  Flanagan.  54  Vt  549;  Barim 
V.  Gordon,  2  Mason,  562;  Kidder  v.  Kid^,  A 
Pa.  2^;  Bemit  v.  Hotdey,  16  Gray,  68;  &rri- 
man  v.  Harriman,  12  Gray,  S4l. 

The  alleged  release  "was  not  read  to  the 
plaintiff  by  the  commissioner,  nor  its  legal  rf- 
fect  explained  to  him;"  and  plaintiff  testified 
that  he  did  not  know  the  contents  of  the  le- 
lease  when  he  shfned  H,  and  did  so  thinking  it 
was  a  mere  receipt  for  the  monev  actually  le- 
cdved;  that  the  commissioner  told  him  to  sign 
It,  and  that  he  could  go  to  the  master  af to- 
wards; and  plaintiff  understood  the  "English 
language  very  imperfectly." 

Under  such  circumslances,  even  if  it  be  con- 
ceded that  the  instrumeot  is  upon  its  face  a  re- 
lease, the  instrucUons  of  the  court  to  the  Joiy 
were  correct. 

Small  V.  Sumner,  6*0Tay.  2S9;  Ouri^T.  Bitr- 
Ti*,  11  Allen,  122;  CaHxatU  v.  fftfffi.  S  FWt 
(Ala.)526;  SoUmonB.  Co.  v.  Jonm,  84  Kan.  4S9L 

Holmes*  J.,  delivered  the  oidnion  <rf  the 

court: 

Tbta  is  an  action  by  a  leunan  agaiut  tke 
master  of  a  vessel,  to  recover  a  balance  of 
wages  all^^  to  be  due.  The  defendant  daiiei 
the  liability,  and  also  sets  up  a  release,  executed 
before  a  shipping  commissioner,  under  0.  8. 
Rev.  Stat.  §  4562. 

The  plaintiff  is  a  Finnish  sailor,  and  spoke 
the  English  language  very  imperfectly.  At 
the  triu,  he  tesUned  that  he  did  not  know  the 
contents  ol  the  release  when  he  signed  it.  and 
did  BO  thinking  it  was  a  mere  reoupt  for  the 
money  actually  received.  He  also  testified  to 
circomBtances  which  he  relied  on  as  showiDf 
fraud  on  the  part  of  the  commissioner,  but 
which  it  is  unnecessary  to  state,  as  the  iDst^l^ 
tions  to  the  jury  required  them  to  find  that  tbe 
release  wss  signed,  not  only  withoot  any  fnod. 
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deoeptioD,  or  coezcioD,  but  alao  with  knowledge 
of  lu  ooDteott.  in  oider  to  constitute  a  bar. 
Ttaii  we  Oiink  was  too  broad,  and  started  an 
fnqaiiy  which  the  statute  cannot  have  intended 
to  MiTe  open. 

The  statute  eiutcts  that,  upon  the  comple- 
tioo,  before  a  shipiiiog  commisdooer,  of  my 
dischaiige  and  settlement,  the  master  and  sea- 
m&ii  shall  sign  "a  mutual  release  of  all  claims 
for  wages  in  respect  of  the  past  voyages  or  en- 
fcagements."  In  his  presence,  and  that  he  shall 
also  sign  and  attest  it.  etc,  [at>Tided  both  the 
master  and  seaman  assent  to  such  settlement, 
or  the  settlement  has  been  adjusted  by  the 
shipping  commlssiooeT.  "Such  release,  so 
sifFoed  and  attested,  sh^  operate  as  a  mutual 
discharge  and  settlement  of  all  demands  for 
wages  between  the  parties  thereto,  on  account 
of  wages,  In  respect  of  the  past  voyage  or  en- 
gagement." 

The  release  in  this  case  did  not  bear  the  seal 
either  of  the  parties  or  of  the  shipping  com- 
missioner. But  from  the  nature  of  the  tran- 
saction, and  from  the  word  used  ("sigo"),  we 
assume,  as  it  was  assumed  by  the  court  below, 
that  the  release  need  not  be  a  technical  release 
under  seal,  in  order  to  have  the  effect  given  it 
atatute.  We  are  also  at  oi^ion  that  If  the 
execution  before  the  commissioDer,  and  bis 
signature  and  attestation,  are  esiablished,  the 
abeenre  of  his  seal  to  authenticate  his  act 
{%  4506)  does  not  deprive  the  release  of  its  ef- 
fect. The  instrument  followed  the  words  of  the 
statute,  and  therefore,  by  the  terms  of  the  Act, 
it  had  at  least  the  effect  of  a  release  under  seal, 
imspective  of  any  question  of  oonrideration. 

Coming  now  to  the  ruling,  it  authorized  tiie 
JuiT  to  find  for  the  pldntin  if  they  found  that 
be  did  not  know  the  contents  of  the  release,  al- 
though they  should  be  of  opinion  that  tliere 
waa  no  direct  or  Indirect  misrepresentation  to 
him  of  its  contents,  or  other  fraud,  or  any  do- 
claratioo  by  him  of  what  he  nndersiood  its 
contents  to  be,  or  any  request  by  him  to  have 
it  read  in  a  language  which  he  understood  {if 
be  could  not  read  EngUah),  or  any  pressure 
brought  to  bear  upon  bim  to  make  him  sign 
without  having  it  read.  This  would  not  be 
the  law  in  the  case  of  a  release  under  seal. 
Leddy  v.  Barney,  189  Mass.  894,  896;  Upton  v. 
TrOOeoek,  91  U.  S.  40.  SO  (23  L.  ed.  308, 20S); 
Bbep.  Touch.  M;  Coul  Dig.  Fait,  B,  8.  We 
tbinK  that  it  is  not  the  true  construction  of  the 
statute.  We  are  of  opinion  thai  the  statute 
meaos  to  make  the  release  conclusive,  if  it  is 
executed  and  attested  as  required,  without 
fraud  or  coercion.  See  Lamb  v.  Briard,  Abb. 
Adm.  867.  Reading  the  Act  in  the  way  most 
favorable  to  the  plaintiff,  the  proviso  that 
"both  the  nuuter  and  seaman  assent  to  such 
settlement"  is  only  attached  to  the  requirement 
that  the  parties  shall  sign.  If  they  do  sign, 
the  effect  of  their  signature  must  be  determined 
by  the  ordinary  mks  of  law.  Signature,  un- 
der such  circumstaaces  as  we  have  supposed, 
conclusively  im[>orts  assent  to  the  instrument, 
and  the  instrument  expresses  consent  to  the 
settlement.  It  is  contnuy  to  first  principles  to 
allow  a  person  whose  overt  acts  have  expressed 
assent,  to  deny  their  effect  on  the  ground  of  an 
nndlscloiKd  rtate  of  his  mind,  for  which  no 
one  else  was  responsible.  (yDonneU  v.  (Mnton, 
6  New  Eng.  Rep.  488.  145  Mass.  461.  The 
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common  law  makes  no  exception  to  these  prin-- 
dples  in  favor  of  seamen,  nor  do  we  see  any 
e^denoe  thirt  the  statute  meant  to  make  one.' 
Exceptioru  tuttatntd. 


Catherine  MURPHT,  Admz.  of  Jamc» 
Sinnott.  Deceased. 

Leander  OKEELET.* 

1.  The  eontractor  for  all  the  earoentor' 
work  on  a  buUdlng*  contracted  with- 
a  earpontor  to  do  cortaJn  work  on  a.- 

fiartioular  room.  The  earpwrter*  hav- 
Qg  remaiDed  at  work  nntit  tt  was  bo* 
dark  that  be  could  not  see  in  a  certain 
passageway  through  which  it  was  ne- 
cessary for  him  to  pass,  wandered  from 
it  and  fell  thongh  an  opening  in  tfacr 
floor  and  was  Injured.  Thereupon  he- 
sued  the  contractor  for  necUgence* 
Held,  that  the  cause  of  the  injory  must 
be  deemed  to  have  been  an  ordinary 
risk  of  the  bnsiliess,  or  a  risk  crowing-; 
out  of  the  peculiar  manner  in  wnieh  the 
plaintiff  chose  to  do  it,  and  that  the  ae" 
tion  was  not  maintainable. 

2.  Held,  also,  that  evidence  as  to  the* 
nsa^  of  builders  in  reference  to  open- 
inge  in  floors  of  buildings  in  process  of 
construction,  in  connection  with  evi-- 
denoe  allowing  that  plaintiff  was  an  ez-- 
perlenoed  caroenter,  was  competeDt 
upon  the  qaeacion  whether  he  exercised 
due  oare. 

(Suffolk  Filed  Februarr  29,  1888.) 

ON  plaintiff's  exceptions.  Overruled. 
The  action  was  In  tort  to  recover  damages^ 
for  personal  injuries  aUeged  to'  have  resulted 
from  negligeDce.  Defendant  bad  a  cootract' 
with  the  owner  of  a  certain  building  in  procesa- 
of  construction,  to  do  all  the  carpenter  work 
thereon,  and  engaged  plaintiff's  hitestate  to  fur 
certain  rooms.    It  was  in  connection  with  thc 

Erfonnance  of  such  agreement  that  the  in- 
ries  were  received  for  which  this  action  was 
ou^t.  The  original  plaintiff  having  dled^ 
his  administratrix  came  in  and  prosecuted  the- 
action  in  behalf  of  the  estate. 

Upon  the  close  of  the  testimony  the  presid' 
ing  judge  ruled  that  the  sction  could  not  be* 
maintained,  and  directed  a  verdict  for  defiend- 
ant,  and  plaintiff  alleged  exceptions. 

Further  facts  appear  in  the  opinion  of  the^ 
court. 

Utetu^.  Oaaton  A  Whitney,  for  plaintiff' 
Certain  persons  were  permitted  to  testify  Uy 
a  iisase  among  builders  and  contractors  not  to- 

Crd  or  light  openings  in  the  flooring  of  buHd- 
^  1  in  the  process  of  erection.  Such  evidence' 
was  clearly  incompetent  on  any  ground. 
Miller  v.  Pendleton,  8  Gray,  647. 
The  necessity  for  a  guard  or  light  at  any 
particular  opening  depends  upon  the  particular 
nature  of  the  surroundings  and  the  likelibood' 
of  an  accident  happening  there.  The  practice* 
of  builders  upon  otiier  buildings,  and  under 
other  circumstances,  would  not  afford  anjr 

*Fora  Blinllsr  case,  see  Qleason  v.  Bxpelsior  Mfg^ 
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criterion  for  determinbig  whether  tbe  defend- 
ant had  exercfsed  due  care  Id  the  present  case. 

Bailey  v.  New  Ha^aen  A  Northam^im  Co. 
107  Mass.  496. 

There  was  evidence  of  due  care  on  the  part 
«f  the  plaintiff's  Intefltate,  to  go  to  the  jury. 
The  question  of  the  due  care  of  the  pluDtUf 
^epeuds  upon  whether  be  had  reasonable  cause 
to  believe  tiii^  be  could  pass  in  safety,  and 
wbetber,  in  fact,  be  used  reasonable  care  In 
passing. 

Thonuu  V.  Weatern  U.  Tel  Co.  100  Mass. 
JS6;  JfoAoTwy  V.  Metropolitan  R.  Co.  104  Mass. 
78;  LawUu  v.  Connecticut  Ricer  S.  Co.  136 
Mass.  1;  Lyman  v.  Hampshire  County,  1  New 
Eng.  Rep.  327.  140  Mass.  811. 

And  if  a  servant  in  the  coarse  of  bis  employ- 
ment is  compelled  to  go  into  a  dangerous  place, 
the  question  of  whether  or  not  he  exercised  due 
«are  in  so  doing  is  not  to  be  judged  by  the 
aflame  standard  as  in  tbe  case  of  a  stranger. 

Snou)  V.  Hou^tonic  R.  Co.  8  Allen,  441; 
Chodfellou)  v.  Bo$ton.  H,  <£  E.  R.  Co,  106  Mass. 
■461;  Lawless  v.  Gonn^ieitt  Riv.  R.  Co.  supra. 

even  if,  from  his  experience  as  a  carpenter, 
plaintiff  must  be  presumed  to  have  known  that 
it  is  in  general  (UDRerous  to  go  in  tbe  dark 
About  a  building  in  the  process  of  construction, 
oevertbeless  this  is  not  conclusive  upon  the 
question  of  due  care;  for  the  jury  might  have 
found,  from  tbe  evidence,  that  an  ordinarily 
prudent  man,  under  the  same  circumstances, 
«ould  reasonably  expect  to  go  through  the  pas- 
jngeway  in  safety  while  using  ordinary  care. 
He  had  no  other  way  of  getting  out. 

See  Lyman  v.  Hampshire  County,  1  New 
Jing.  Bep.  227,  140  Mass.  811;  MaJumey  v.  Met- 
•npoHtan  R.  Go.  and  Lawless  v.  Connecticut 
Stver  R.  Go.  supra. 

Risks  incidental  to  a  business  are  those  risks 
irUch  are  incidental  to  a  business  when  con- 
ducted with  a  due  regard  to  the  safety  of  em- 
ployees. It  is  the  duty  of  an  employer  to  use 
■due  care  about  the  condition  of  his  machinery 
and  his  premises;  and  an  employee  has  a  right 
to  assume  that  he  will  perform  his  duty  in  that 
respect,  and  consequently  does  not  assume,  by 
reason  of  his  contract  of  service,  risks  arising 
from  defective  machinery  or  dangerous  prem- 
ises. 

See  Snow  v.  Sou-aatonic  R.  Go.  8  Allen,  441 ; 
Lawless  v.  Connecticut  River R.Go.  136 Mass.  1. 
See  also  Huddleston  v,  Lowell  MachiTie  Shop, 
106  Mass.  282;  Cowen  v.  Sunderland,  6  New 
£ng.  Rep.  248,  14S  Mass.  868. 

Mr.  Samuel  Hoar,  for  defendant: 
The  evidence  that  it  was  not  the  custom,  in 
erecting  buildings,  toprotect,  guard,  orlight  up 
holes  and  openings  in  tbe  floors,  or  to  light  up 
passages  in  such  buildings,  wbUe  in  the  pro- 
cess of  construction;  and  that  the  usage  was  to 
leave  such  boles  and  openings  unguuxied, — is 
material;  and  it  is  proper  for  this  court  to  con- 
Aider  this  evidence  as  bearing  on  the  question  of 
the  defendant's  negligence,  of  tbe  plaintiff's 
exercise  of  due  care,  and  of  the  risks  which 
tbe  plaintiff  assumed  in  entering  into  this  em- 
ployment. 

Lanev.  Boston  ds  A.  R.  Co.  112  Mass.  455; 
Westport  V.  Bristol  County,  9  Alien,  208. 

If  the  relation  of  naaster  and  servant  existed 
between  defendant  and  plaintiff,  and  plaintiff 
-was  in  tbe  exercise  of  due  care  at  the  time  of 
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the  accident,  he  cannot  recover;  and  the  acci- 
dent was  one  of  the  ordinary  risks  which  be 
assumed  in  entering  upon  the  employment. 

Taylor  v.  Carew  Mfg.  Go.  1  New  Eng.  Bep. 
210,  140  Mass.  150;  8.  G.  3  New  Eng.  Rep.  873, 
148  Mass.  470;  Kenney  v.  Sham,  188  Mass.  501; 
Teaton  t.  Bodm  A  L.  B.  Corp.  18S  ICaai 
418. 

Knowlton*  J.,  deltveted  the  o^ii^UmfA  the 
court: 

To  determine  whether  the  defendant  n^lect- 
ed  his  diity  towards  the  plaintifTs  intestate,  we 
must  first  mqiiire,  What  were  the  relations  out 
of  which  his  duty  grew?  He  had  a  contract 
with  the  owner  to  do  all  tbe  carpenter  wast 
upon  a  large  brick  buflding,  five  stories  hi^ 
then  in  process  of  erection.  Its  outer  wills 
and  inside  brick  partitions  were  all  completed, 
and  tbe  openings  for  windows  were  filled  witb 
sashes  of  cotton  cloth.  The  flooring  on  tbe 
first  floor  had  been  laid,  but  the  wooden  parti- 
tions there  had  not  been  erected,  and  the  car- 
penter work  in  eeneral  was  not  far  advanced. 
The  plaintiff's  Intestate,  James  Slonott,  made 
a  contract  with  bim  to  do  the  fiurlng  of  a  room 
upon  the  first  floor,  at  a  certain  prioe  per  square 
yard.  Tbe  only  duty  which  he  owed  sud 
Binnott  grew  out  of  this  contract.  The  pts- 
sageway  to  the  place  where  the  work  was  to 
be  done  extended  from  tbe  main  entrance, 
through  the  building,  a  considemble  distance 
to  tbe  rooms  to  be  nured;  and  there  was  evi- 
dence that  near  the  centre  of  the  building  tbe 
locality  about  the  passageway  was  at  times 
very  dark;  that  at  the  time  of  tbe  accidmt  it 
was  so  dark  that  one  could  not  see  his  hand  be- 
fore bis  face;  and  that  said  Sinnott,  havinz 
stopped  work  about  five  o'clock  on  account  n 
tbe  darkness,  it  being  winter,  attempted  to  co 
out  through  this  passageway,  mistook  hii 
course,  went  througn  an  opening  in  tbe  tiB 
which  led  to  a  room  In  tbe  floor  of  which 
was  an  open  space  for  a  stairway  to  the  bsM- 
ment,  fell  through  the  open  space,  and  was  in- 
jured. He  testified  that  there  was  no  other 
way  than  through  this  passageway  to  get  to 
the  room  where  the  work  was  to  m  done,  and 
it  is  to  be  presumed  that  he  passed  throng  it 
when  be  was  shown  the  room  at  the  time  be 
took  bis  contract.  He  entered  by  it  in  tbe 
morning  on  each  of  the  two  days  tbat  be 
worked.  He  was  fifty-five  years  of  age,  » 
carpenter  by  trade,  In  mil  possession  of  tul  bs 
faculties,  and  he  had  worked  in  the  constTu^ 
tion  of  buildings  for  more  than  twenty  years. 

In  connection  with  sucb  a  contract,  nude 
under  such  circumstances,  the  law  implied  do 
contract  on  the  part  of  the  defendant,  and  in- 
posed  no  duty  upon  him,  to  have  tbe  building 
in  puch  a  condition  tluit  persons  could  wandfT 
through  it  in  the  darkness,  away  from  tbe  Teg- 
ular passageway,  without  risk  of  falling. 
was  It  bis  duty  to  maintain  artificial  li^ts  for 
those  who  should  choose  to  attemu  to  go 
through  after  nightfall  The  burden  wu 
upon  tbe  plaintiff  to  show  tbat  tbe  aeddeot 
happened  through  the  negligence  of  the  de- 
fendant. Tbe  defendant  was  under  no  obliga 
tion  to  provide  against  the  ordinary  risks  inci- 
dent to  the  performance  of  the  contract  which 
tbe  plaintiB^s  intestate  entered  into,  nor  against 
any  special  risks  inddenW  to  the  peculiar  nun- 
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ner  in  which  he  might  perform  tt.  If  it  can 
&irly  be  said,  contemplatlDg  the  probablUtks 
from  the  situatkm  of  the  parties  when  thej 
made  their  contract,  that  there  was  any  lisk  that 
said  SioDott  would  remain  at  bis  work  until  it 
was  90  dark  in  the  passageway  that  be  could 
not  see  his  band  before  his  face,  and  then  at- 
tempt to  go  through  there,  without  a  light, 
and  meet  with  an  accident,' that  must  be  deemed 
to  bare  been  an  ordlnaiy  riak  of  the  business 
which  be  contracted  to  do,  or  a  risk  growing 
out  of  the  peculiar  manner  in  which  he  chose  to 
do  it.  We  do  not  think  there  was  any  evidence 
of  Degligence  on  the  part  of  the  defendant.  The 
testimony  iotroduced  in  relation  to  the  custom 
and  usage  of  builders  in  reference  to  openings 
in  the  flooia  of  buildings  while  in  the  raocess  of 
constmctlon,  taken  in  connection  with  the  tes- 
timony of  the  plaintiff's  intestate  as  to  his  ez- 
perience  as  a  carpenter,  tended  to  show  what  he 
had  reason  to  expect,  and  what  dangers  he  was 
called  upon  to  guard  against,  and  so  was  com- 
petent ui>on  the  question  whether  he  was  in  the 
exercise  of  due  care.  Whether  or  not  it  was  ad- 
missible for  any  other  purpose,  in  the  form  ia 
whicb  ft  was  presented,  it  is  unnecessary  to 
decide. 
Ereeptum»  otmrruled. 


Rufufl  H.  BRIOHAM,  Exr.. 

V. 

William  P.  HOtDEN  et  al. 

Where  a  note  given  in  pttrehaae  of  a. 

mortgtkg9  on  the  ma.ker's  land  is  ▼old 
for  want  of  consideration,  an  offer 

on  the  part  of  the  holder  of  the  note,  to 
show  that  the  maker  has  subsequently 
sold  the  land  for  more  than  he  gave  for 
it  and  the  mortfcage,  was  properly  re* 
ieeted. 

(Mlddkflez  Filed  Mnrob  8, 1888.) 

ON  defendant's  exceptions.  Overruled. 
This  is  an  action  of  contract  to  recover  on  a 
promisBOiy  note  given  by  the  defendants  to  the 
plaintiff's  testator,  Francis  Brigham.  The 
making  of  the  note  was  admitted,  and  the  de- 
fense was  want  of  consideraHon  and  failure  of 
consideration.  At  the  trial  the  plaintiff  opened 
the  case,  pat  in  the  note,  and  rested. 

The  defendants,  to  show  want  of  considera- 
tion and  failure  thereof,  produced  the  record 
and  papers  in  the  case  of  T^ler  v.  Brig/tarn, 
reported  in  8  New  Eng.  Rep.  486, 148  Mass. 
410,  which  were  put  in  evidence  wittioat  objec- 
tion. One  of  the  defendants  testified,  and  his 
testimony  was  not  contradicted,  that  soon  after 
their  purchase  of  the  equity  of  redemption  In 
real  estate  at  the  sheriff's  sale,  as  hereinafter 
stated,  Francis  Brigham,  the  plaintiff's  testator, 
came  to  them  and  naid  that,  inasmucb  as  thev 
held  the  real  estate,  they  had  better  take  bis 
moTtgatn  upon  it;  and  that,  after  some  conver- 
sation, he  reckoned  up  the  amount  due  upon  a 
mortgage  note  given  to  htm  by  Abraham  "ryler, 
and  secured  by  a  mortgage  on  said  real  estate, 
which  was  the  same  referred  to  in  said  record; 
and  told  them  that  said  amount  was  due 
thereon;  and  that  they  thereupon  made  and  de- 


H    B.  B.  T.  T. 


48 


livered  to  bim  the  note  in  suit  fwtbeaame 
amount,  and  received  from  him  in  considera- 
tion therefor  said  mortoage  note  and  an  assign- 
ment of  the  mortgage. ' 

For  the  purposes  of  the  trial  it  was  admitted 
that  said  mortgage  note  of  Tyler  to  Brigham 
had  been  fully  paid  before  the  nuking  of  the 
note  now  in  suit 

In  reply  and  rebuttal  to  this  defense  to  the 
note  in  suit,  the  plaintiff  proved  that  the  de- 
fendants became  the  purchasen  and  owners  of 
the  real  estate  covered  by  the  mortga^  of  Ty- 
ler to  Brigham,  by  a  deed  from  the  deputy 
sheriff,  in  consideration  of  $800,  at  a  sale  on 
execution  against  said  Tyler,  said  sale,  delivery 
of  deed,  and  record  thereof  being  prior  to  ttie 
purchase  of  the  Tyler  note  and  mortgage  by 
the  defendants  and  the  giving  of  the  note  in 
suit;  and  that  said  Tyler  never  redeemed  said 
real  estate  from  said  sheriff's  sale. 

The  plaintiff  then  offered  to  prove,  by  com- 
petent witnesses,  that  on  May  18,  1878,  more 
than  a  year  after  the  giving  of  the  note  in  suit, 
the  defendants  sold  and  conveyed  by  quitclaim 
deed  the  same  premises  described  in  said  sher- 
iff's deed  and  in  the  mortgage  deed  from  Tyler 
to  Brigham,  to  said  AInabam  Tyler,and  recemd 
from  fkim  therefor.  In  money  and  a  note  for 
$600  and  interest,  secured  by  mortgage  on  aaid 
premises  of  same  date  as  said  quitcldm  deed, 
full  payment  for  all  that  said  defendants  paid 
at  said  shc^ff's  sale,  and  alt  that  they  agreed 
to  pay  said  Frands  Brisham  by  the  note  in 
suit;  and  that  said  quitclaim  deed  and  mort- 
gage were  duly  delivered  and  recorded. 

The  defendants  objecting,  the courtexdnded 
the  evidence,  and  the  plaintiff  excepted. 

The  court  submitted  to  the  jury  the  question 
of  consideration  under  instructions  which  were 
not  excepted  to.  and  they  returned  a  verdict  for 
defendants;  and  theplaintiff  alleged  exceptions. 

Me$»ra.  Jarnee  T.  Joelin  and  Oeorge  A, 
Kinip,  for  plaintiff: 

The  question  in  this  case  is  whether  the  plain- 
tiff  should  have  been  allowed  to  prove  that  the 
defendants,  having  given  their  note  for  the  as- 
signment of  a  note  and  mortgage,  obtained  from 
the  mortgagor,  conformably  to  the  termsof  the 
note  and  mortgage,  the  full  anunmt  for  whidi 
their  note  was  given. 

The  fact  that  Tyler,  the  mortgagor,  in  recog- 
nition and  in  consequence  of  this  note  and  mort- 
gage, paid  to  tiie  defendants  the  amount  claimed 
to  be  due,  constituted  a  consideration  for  the 
defendants'  note,  and  evidence  of  It  was  com- 
f>etent. 

The  consideration  for  a  promise  need  not  ex- 
ist at  the  time  the  promise  is  made. 
TVain  V.  Ootd,  0  Pick.  884. 
The  doctrine  laid  down  in  this  case  has  been 
reaffirmed  In  the  following  cases: 

Gardner  v.  Webber,  17Hck.  413;  BurrT.  WH- 
eox,  18  Allen,  278;  Qoteard  v.  Waters,  08  Haas. 
598;  Borjutetn  v.  Lam,  104  Mass.  216. 

It  is  manifest  that  this  rule  applies  as  well  in 
case  of  advantage  to  the  promisor  as  to  detri- 
ment to  the  promisee. 

The  case  of  TVvuib  r.  Vinton,  90  Hck.  106. 
was  certainly  no  stronger  for  the  plaintiff  than 
this.  In  that  case  there  was  (1)  an  assignment 
of  a  contract  that  was  worthless;  (3^avoTuotary 
recognition  and  performance  of  it  by  a  third 
party.    And  this  voluntary -recognUion  ^d*- 
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performance, — not  the  prombee,  bat  by 
a  third  party,— was  held  to  constitute  a  consia- 
eraUoa. 

The  coDtract  waa  certaiDly  as  fully  honored 
in  this  case  as  in  Tratk  v.  Vinaon,  mpra. 

In  the  case  of  a  note  void  at  its  inception  for 
want  of  a  consideration,  the  sliB^test  consider- 
ation sabsequeDtly  sridng  will  be  sufficient. 

Maiug^  V.  (JoiUn,  3  Cueh.  161. 

The  rule  seems  to  be  settled,  that  when  there 
is  an  assignment  of  an  executory  agreement, 
the  fact  that  it  is  aubsequently  carried  out  ac- 
cording to  its  terms  coaatituies  a  consideration. 

Memn.  W.  B.  Oale,  4.  W.  BieDonnld* 
and  J.  P.  Gale,  for  defendants: 

The  evidence  waa  immaterial,  as  it  raised  no 
presumption  or  Inference  as  to  the  priiwipal 
fact  In  dispute.  It  was,  moreover,  a  tairinier- 
eooe,  from  the  evidence  offered,  that  the  mon- 
ey paid  by  Tyler  was  for  the  equity,  enhanced 
in  value;  and  there  waa  do  evidence  that  Tyler 
paid  anything  for  the  mortgaged  note. 

Morton*  Oh.  J.,  delivered  the  opioion  of 
the  court: 

Abraham  Tyler,  beingthe  owner  of  a  lot  of 
land,  mortgaged  it  to  Francis  Brigbam,  the 
plainttS's  testator.  The  equity  was  af  towards 
seized  on  an  execution  agunst  Tyler,  and  the 
defendants  became  the  purchasers  at  a  sheriff's 
Bide.  While  they  owned  the  equity,  Brigham 
presented  his  mortgage  note  and  represented 
that  it  was  due  and  unpaid.  Thereupon  the 
defendants  took  an  assignment  of  the  mort- 
gage  and  gave  the  note  in  suit.  It  is  now  ad- 
mmed  that  nothing  was  due  on  the  mortgage. 
This  being  so,  it  was  the  duty  of  Brigham  to 
assign  or  discharge  the  mortgage,  and  therefore 
there  was  no  coiuideration  for  the  note  in  suit. 
To  meet  this  defense,  the  plaintiff  offered  to 
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prove  that,  more  than  a  year  after  the  ghioK 
of  the  note  in  suit,  the  defendants  sold  to  !>■ 
ler  the  land  in  question,  and  received  from  bini. 
Id  money  and  a  note  for  $500  aecured  br  ■ 
mortgage  upon  the  tand,  all  that  they  paia  at 
the  sheriff's  sale,  and  all  that  tbev  agreed  lo  pty 
Brigbam  by  the  note  in  suit.    The  court  right- 
ly rejected  thta  evidenca    Whoi  the  oonref- 
ance  was  made  to  Tvler  the  defendant  bad  a 
legal  fee  simple.   If  we  assume  that  Tjler 
agreed  to  pay  to  them  enough  to  indemnifr 
them  for  what  they  bad  paid  for  the  equi^  anil 
for  the  Brigham  mortgage,  it  is  difficult  to  we 
how  the  plaintiff  can  derive  any  advants^ 
from  it.    It  does  not  supply  a  consideratioa 
for  his  note  or  furnish  any  reason  why  the  es- 
tate of  Francis  Brigham  would  recover  a  sum 
of  money  to  which  it  has  no  legal  or  equity 
right.   It  might  furnish  to  Tyler  an  eqnUable. 
or  perhaps  l^al,  defense  against  bis  moitgige 
note  given  to  the  defendants.    But  it  ^pan 
in  the  record  of  the  case  of  T)fier  v.  BriAa». 
reported  in  8  New  Eng.  Bep.  486, 148  Mass. 
410,  which  record  is  a  mrt  of  the  evidenoe  in 
the  case  at  bar,  that  in  the  pnndiaae  of  tlw 
equity  and  of  the  mortgage  the  defendants  wm 
acting  as  the  trustees  or  agents  for  Tyla.  This 
being  80.  It  is  clear  that  the  defendaais  ban 
no  Claim  against  Tyler  on  their  mortga^  ud- 
less  there  are  other  undiscloeed  equittes  be- 
tween them,  if  he  is  not  required  to  pay  the 
note  in  suit.    They  receive  no  advaatage 
from  the  ass^ment  of  the  mOTtgace  to  tben  ; 
by  Francis  Biij^um:   Tyler,  who  nas  onr  ' 
paid  the  Brigbam  mortgage,  gets  the  benefit  of 
such  payment,  and  thus  the  real  eqaitiet  of 
all  parties  are  worked  out  in  this  suit  The 
other  exception  taken  by  the  plaintiff  is  not  , 
pressed,  and  we  assume  that  it  is  waived. 
Exetptiont  ocerr'iUd. 

8  IUml 
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Slaria  D.  TAYLOR,  by  her  Next  Friend, 

9. 

John  W.  SLATER,  Exr,  et  al. 

1.  The  romung  of  the  Stetate  of  LlnUta- 
tioDs  upon  a  oote  is  not  aaspended  by 
reason  of  a  transfer  of  the  note  to  a 
muprted  wonuui. 

t.  A  new  promise  to  pay  a  debt,  before  it 
is  barred,  does  not  create  a  new  eaase 
of  action,  but  merely  suspends  the  law 
of  the  statute  for  another  period  of  lim- 
itation, dating  from  such  new  promise. 

3.  Where  a  note  was  given  for  interest 
accrued  upon  another  note,  and  an  in- 
dorsement upon  the  latter  note,  of  the 
interest,  was  not  of  absolute  payment, 
bat  only  of  payment  by  the  second  note, 
there  was  no  merger  or  disehai^  of 
the  el»Imibr  interest,  and  tiie  second 
note  was  without  consideration  to 
■astain  it. 

(Providence — Dedded  January  1888.) 

BILL  in  equity  for  aoacooiuit,  and  to  enforce 
payment  of  a  promissory  note.   On  demur- 
rer to  bill.  Suttairud. 

The  facts  are  fully  stated  in  the  oi^ion  oi 
the  court. 

Metsrt.  C.  P.  Robinson  and  C.  Hart,  for 

J.  W.  Slater,  Exr.,  respondent: 

The  complainaDt  seeks  by  her  bill  to  enforce 
by  equity  a  mere  money  demand,  easily  calcu- 
lated, requiring  neither  discovery,  account,  nor 
other  complicated  machinery  of  a  court  of  equi- 
ty. Her  remedy  is  perfectly  adequate  and  com- 
plete at  law.  She  cannot,  therefore,  acdi.  the 
aid  of  a  court  of  equity  for  the  purpose  simply 
of  collectiDg  a  debt,  when  the  law  fumidies 
her  with  an  appropriate  and  adequate  remedy, 

CurtMV.  Marurfield.  11  Cush.  154. 

This  is  not  a  case  where  equity  needs  to  take 
jurisdiction  iu  order  to  enforce  discovery  or 
take  an  account,  and,  bavins  taken  jurisdiction 
for  that  purpose,  will  also  give  full  relief  in  or- 
der to  avoid  a  multiplicity  of  suits. 

1  Story,  Eq.  Jur.  10th  ed.  76,  442-458, 
456,  note,  408,  note. 

The  Statute  of  Limitations  forms  a  bar  to  this 
ituit.  Plaintiff  purcliased  a  demand  note  al- 
ready due,  and  upon  which  the  Statute  of  Lim- 
itations had  already  begtm  to  run,  as  well  wliile 
the  bank  held  It  as  when  her  trustee  bought  it 
and  tamed  it  over  to  her. 

See  2  Pars.  N.  &  B.  p.  643;  Prabrey  v.  Wil- 
liamt,  15  Mass.  1&4:  Little  r.  Blunt,  9  Pick.  488; 
ArfuMv.  United  Stateg,  18  U.  S.  9  Cranch,  104 
(8  L.  ed.  671). 

The  statute  having  begun  to  run.  her  cover- 
ture  will  not  prevent  its  running. 

Anx.  Llm.  2d  ed.  chap.  19,  g  6. 

If  toe  second  note  did  constitnte  a  valid  con- 
tract, then  its  only  office  was  further  to  extend 
validly  of  the  old  note  six  years,  and  that  ran 
oat  in  January,  1880. 

fHnmrney  t.  Drury,  14  Pick.  891. 

Plaintiff  could  sue  the  note  here  alone  or  by 
a  trustee.  The  General  Statutes  of  Rhode 
IR-L 


Island  in  force  at  date  of  note,  on  such  a  con- 
tract, permit  her  to  sue  alone. 

Gen.  8tat.  1672,  chap.  15S,  §  16. 

In  the  Btal«  of  New  York  she  could  even  sue 
her  husband.  Why  not  here  under  our  stat- 
utes? 

See  Adam*  v.  Curtis,  4  Laos.  164;  Power  t. 
Later,  28  N.  Y.  537. 

She  could  have  done  so  in  Illinois. 

See  III.  Rev.  Stat.  1674,  chap.  68. 

Since  she  could  at  any  time  come  into  equity 
and  proceed  against  her  husbuid,  equity  con- 
siders her  under  no  disability. 

a  Story,  Eq.  Jur.  S  1368. 

This  complainant  has  been  guilty  of  a  laches 
and  delay  intolerable  in  the  eye  of  a  court  of 
equity. 

See  1  Story,  Eq.  Jur.  g  529;  2  Story,  Eq.  Jur. 
1,  552;P/(t7;»^«  V.  Bogerg,  12  Met.  405; 
mouth  T.  Itue$ell  MitU,  7  Allen,  488;  MerHam 
V.  Boston.  C.  4b  F.  R.  Co.  117  Mass.  241. 

Metart.  Walter  H.  Barney  and  John  F. 
Lonsdale*  for  complainant: 

Equi^  is  a  proper  tribunal  for  a  cause  of  this 
nature. 

A  creditpr  of  a  copartnership  may  sue  the 
representatives  of  a  deceased  partner  In  equity, 
since  in  equity  the  obligations  of  the  partners 
are  several  as  well  as  joint.  Surviving  part- 
ners are  joined  in  such  an  action,  as' they  are 
interested  in  the  takingof  the  account. 

Story,  Partn.  ^362;  iTiWsnspB  v.  Henderaon, 

1  Mylue  &  K.  582;  TAorpe  v.  Jackson,  2 
Youoge  &  C.  568;  Kimball  v.  Wlatwff,  15  Ind. 
280;  Nelson  v.  Hill,  46  U.  8.  5  How.  127  (12 
L.  ed.  81);  Pearce  v.  Cooke,  18  R  I.  184. 

The  rule  that  the  legal  remedy  should  be  first 
exhausted,  if  ever  applicable,  does  not  apply  in 
this  case.  The  surviving  [partners  are  insol- 
vent, and  the  judgment  would  t>e  worthless. 

Ilamerdey  v.  Lambert,  2  Johns.  Ch.  608;  De- 
vaynes  v.  J!fobte,  2  Russ.  &  H.  496;  Avun  v. 
DougUu,  11  Sim.  288;  Vmeey.  Cmoing.l^Ind. 
460;  Lawrence  v.  Leake  A  Watta  Orphan  Houtf, 

2  Denio,  577. 

The  surviving  partners  are  out  of  the  juris- 
diction. 

Merchants  Nat.  Bank  v.  Paine,  18  R  I.  692; 
Farrar  v.  Haselden,  9  Rich.  £q.  886:  8eott  v. 
ATMOkn,  1  Litt  302. 

The  surviving  uutoers  could  not  be  stud  at 
law,  since  the  wife  cannot  sue  the  husband  at 
law,  and  at  law  the  oblintitm  is  Joint. 

SBish.  Har.  Wom.S  ^38;  Paaree  v.  Oooke, 
supra. 

The  provisions  of  Pub.  Stat.  chap.  204,  §28. 
do  not  take  away  the  remedy  in  equity. 

Peareev.  Oo^,  tupra. 

That  the  husband  u  a  party  defendant  is  a 
sufficient  reason  for  equity  jurisdictioD  Mtach- 
ing. 

2  Bisb.  Mar.  Worn,  g  888;  Franklin  Sat. 
Bankv.  Greene,  14  R.  L  1. 

The  Statute  of  Limitations  does  not  bar  the 
present  case. 

Acknowledgment  of  the  debt  constitutes  a 
new  promise  on  which  an  action  will  lie. 

An(r  Llm.  6tb  ed.  208.  281;  Wood,  Lim. 
%  04;  Jones  v.  Moore,  6  Binn.  578;  Bateman  v. 
Bateman,  8  Q.  B.  574;  Whiteomb  v.  Whiting, 
1  Smith.  Lead.  Cas.  708,  711,  718;  Burleigh  v. 
8toU,  8  Bam.  &C.  86;  Tovng  v.  Ma^lOUMd]^ 

Ch.  898.  Digitized  byVjUUvLt; 
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Ptat  payment  is  a  snflBdent  acknowledg- 
ment to  take  the  case  oat  of  the  atstute;  and  pay- 
ment of  interest  has  the  same  effect  in  this  re- 
spect as  part  payment  of  principal. 

Aug.  Lim.  6th  ed.  ^  240;  Wood.  Lfm.  §  105; 
p.  150,  note  1. 

Part  payment  by  one  only  of  the  partners, 
even  if  the  partnership  had  been  dlswlved, 
would  take  a  case  out  of  the  operation  of  the 
statute. 

Burleigh  v.  8tott.  supra;  Merritt  v.  Day^  88 
N.  J.  L.  82:  Tvrner  v.  Aw,  1 R  1. 88;  Petkint 
V.  Barttow,  6  R.  1.  506;  Goddard  v.  Jngraham, 
3  Q.  B.  839. 

The  ^ying  of  a  note  in  part  payment  of 
principal  or  interest  has  the  same  effect  as  part 
payment  In  cash,  in  takinga  case  outof  the  ope- 
ration of  the  statute. 

Ang.  Lim.  6th  ed.  §  240;  Wood,  Lim.  &  114; 
JMet/v.  JeweU,  2  Met.  166;  Wenman-v.  MfMouik 
In$.  Co.  18  Wend.  267. 

At  the  time  of  making  the  new  promise  by 
jiving  the  note  for  interest  to  the  plaintiff,  a 
'married  woman,  the  principal  note  had  been 
turned  over  to  ber  bv  her  trustee,  was  in  her 
bands,  and  beloneed  to  her,  and  tbe  statute 
could  not  mo  on  the  new  promise  to  pay  tbe 
old  note,  or  on  the  new  note,  because  of  her 
disability. 

Pub.  Stat.  chap.  208,  S  6. 

Neither  the  provisions  of  Oen,  Stat.  1873, 
chap.  153,  ^  16,  nor  those  or  any  other  enab- 
ling Act  (if  aoy  there  be),  autboming  a  wife  to 
sue  in  her  own  name  In  a  case  like  this,  can  de- 
prive a  married  woman  of  tbe  protection  ex- 
pressly given  her  by  the  statute,  which  excepts 
her  riglits  from  the  operation  of  the  Statute  of 
Limitations. 

Aiililey  V.  Hoek}eeU,  1  West.  Rep.  888,  43 
Ohio  St.  886. 

Id  all  cases  of  a  legal  nature,  wherever  legal 
and  equitable  relief  are  concurrent,  or  where 
tiie  case  in  equltjr  is  analogous  to  those  at  law, 
in  which  the  Legislature  has  enacted  a  Statute 
of  Limitations,  equity  will  follow  tbe  law  and 
will  apply  the  rule  or  tbe  statute. 

2  Story,  Eq.  Jur.  ^  1520;  2  Perrv,  Tr.  65855; 
Ang.  Lim.  6th  ed.  25,  26;  Mane/iester  v, 
Jfa«A«fPMn,  SR.  1.387, 2S2.  8ee  Kane  v.  Blood 
Stood.  7  Johns.  Ch.  90. 106,  122;  Gollard  v.  Tut 
tie,  4  Vt.  491;  MeOrea  v.  Purmort,  16  Wend. 
460:  Crocker  v.  Glemeritt,  23  Ala.  296;  B&rden 
V.  20  Art  398;  Harris  v.  MUU,  28  III.  44; 

mtehOl  V.  Woodson,  37  Miss.  567;  Taylor  v. 
McMurray.  5  Jones,  Eq.  857;  Wanjna/cer  v. 
Van  Btukirk,  1  N.  J.  Eq.  685;  Cumming  v. 
Berry,  1  Rich.  Eq.  114;  Wood  v.  Wood.  8 
Ala.  756;  Hovenden  t.  Lord  Anne^a/,  S  Sch. 
&  h.  680. 

Where  the  rule  of  the  statute  la  applied  in 
equity,  the  exceptions  provided  in  the  statute 
are  also  admitted  in  equity. 

Story,  Eq.  PI.  ^  758;  Ang.  Lim.  6th  ed.  S  29; 
2  Perry,  Tr.  pp.489,  490,  §§  860,  864;  Kutz's 
App.  40  Pa.  00;  AUj/'Oen.v.  Magdalen  College, 
18  Beav.  228;  jRficA  v.  Barwy,  8  P.  Wms.  287, 
note;  I^ttonY.  Lytton,  4  Bro.  Ch.  441;  Dea- 
rest V.  Wynkoop,  3  Johns.  Ch.  129;  T^kin»  v, 
CaWni««,4Harr.  (Del.)  270;  Reed  v,  Bulloek, 
Litt.  Sel.  Cas.  510;  Crocker  v.  Clements,  28  Ala. 
296;  PAaresv.  Walters  a  Iowa,  106;  Sloan  v. 
Qraham,  85  Bl.  26;  Man^ester  v.  Maihevaton^ 
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3  R  L  287;  Kane  Countj/v.  &rritigton,  SO  VSL 
282;  KnightY.  Brawner,  14 Hd.  1. 

Persons  who  are  under  disability,  and  tbere- 
fore  excepted  from  the  provisions  of  the  Btai- 
ule  of  Limitations,  cannot,  so  long  as  that  dis- 
ability continues,  be  guilty  of  laches  so  aa  to 
deprive  themselves  of  the  protection  of  tbe  sW- 
ute. 

Kane  County  v.  Harrington,  60  IlL  881*: 
Knight  v.  Brawner  and  Shan  v.  OraikaiBt, 
supra. 

The  equitable  doctrine  of  laches  is  applied  in 
dependently  of  the  Statute  of  Limitatioos  in 
cases  of  a  purely  equitable  oature.  or  when 
there  is  no  Statute  of  Limitations  to  act  aa  i 
guide  or  rule  of  action  for  tbe  court, 

2  Story,  Eq.  Jar.  p.  758,  §  ISaU;  Woodv.  Weed. 
8  Ala.  7S6;  Bruen  r.  Hone,  2  Barb.  S86:  PeHdns 
r.  CartmeU,  4  Harr.  (Del.)  370;  KiwiMa  v. 
Wtitney.  15  Ind.  380. 

Matteeon,  J.,  delivered  the  fipinlon  of  tbf 

court: 

This  is  a  bill  filed  in  behalf  of  a  manied 
woman  by  ber  next  friend,  to  obtain  payment 
of  two  promissory  notes  from  tbe  estate  of 
William  8.  Slater,  deceased,  who  in  his  life- 
time was  a  member  of  the  firm  whom  thr 
notes  were  made. 

The  bill  alleges  that  August  8.  1873,lbecom 
plainant's  bustxtnd,  Frank  C.  Taylor.  John  H. 
Wright,  the  said  William  B.  Shiter.  deceased, 
and  Earl  P.  Maaoa,  also  deceased,  were  a- 
gaged  in  business  io  Chicago  as  copartoen  na- 
dertbe  name  and  style  of  Taylor  &,  Wrigfat: 
that  on  that  date  said  firm  made,  indorsed,  and 
negotiated  at  the  Fourth  National  Bank  of  Chi 
cago  their  negotiable  promissory  note,  of  that 
date,  for  $25,000,  payable  to  tbe  order  of  tbem- 
selvea  at  said  bank  on  demand,  for  value  rr- 
ceived,  with  interest  at  10  per  cent  tiU  paid; 
that  the  Ann  recdvedUie  proceeds  of  said  note, 
and  ^it  two  days  later  tbe  trustee  of  the  oooi- 
plainant's  separate  estate,  by  ber  dirBCtion,piir- 
chaeed  said  note  with  funds  belonging  to  hec 
separate  estate;  that  shortly  after  ginng  sud 
note  said  firm  failed  in  business;  and  tbe  sii<i 
Frank  C.  Taylor  and  the  said  John  M.  Wngiil 
became  insolvent,  and  have  ever  since remaiDRt 
and  now  are  insolvent  and  unable  to  pay  sud 
note,  and  without  property  on  which  prow 
or  execution  could  be  levied;  that  im  or  abooi 
January  1,  1874,  said  firm  gave  her  anotbn 
note,  of  that  date,  by  them  signed  as  "Taylot& 
Wright  in  liquidation,"  in  and  bv  which  tbr> 
promised  to  pay  to  the  order  of  tl)emadves,ai 
demand,  $8,568.46,  with  interest  at  10  per  ctf 
per  annum  till  paid,Tdue  recdved,  wbi^  aob 
was  by  said  firm  indoiwd  and  delivered  to  tk 
complainant  as  interest  on  said  note  for$9$,O0). 
and  was  indorsed  thereon,  .such  indorseoMSi 
being  in  the  words  and  figures  following,  va.: 
"$3,569.45  interest  on  tbe  within  to  Januaiy  1. 
'74,  paid  by  note  dated  January  I,  74,  t» 
demand;"  that,  except  the  giving  of  said  Itf- 
mentioned  note,  no  portion  of  either  tji.  sud 
notes,  principal  or  interest,  has  been  paid:  bat 
said  notes,  with  interest  thereon  from  tiwir  n- 
spective  dates,  according  to  tbe  tenor  Hatatidi. 
are  still  outstanding  and  unpaid  in  tbe  bandsof 
tbe  complainant;  that  the  complainant  manifil 
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Jane  9,  1864;  that  said  Earl  P.  HasOD  deceased 

00  Seplember  21, 1876.  and  the  said  William 
S.  Slater.  May  28, 1883;  that  said  Stater  lelt  a 
will  Id  which  the  respoodent,  John  W.  Slater, 
was  .appointed  executor,  and  which  was  pro- 
bated <m  the  day  of  July.  1888;  that  an 

appeal  was  taken  from  the  probate  of  said  will, 
hut  the  decree  probating  the  same  was  con- 
flnned  by  this  court  on  the  second  day  of  the 
October  Term,  1883;  that  said  JohoW.  Slater 
duly  qualified  himself  as  such  executor;  that 
demand  was  made  upon  said  William  S.  Slater 
in  his  lifettme  for  the  payment  of  said  notes, 
and  has  been  made,  unce  his  decease,  upon 
said  executor;  but  that  each  has  neglected  and 
refused  to  make  such  payment. 

The  bill  was  filed  Januarr  13, 1884.  It  was 
originally  against  the  said  John  W.  Slater,  in 
bis  capacity  as  executor  of  said  will,  and  the 
said  Taylor  and  the  said  Wrigbt.  Subsequent- 
ly it  was  amended  by  joining  as  respondents 
the  1^1  represeDtatives  of  the  said  Earl  P. 
Mason.  Said  executor  and  said  legal  represen- 
tatives have  demurredgenerally  to  tbebill.and, 
upon  the  hearing,  orally  assigned,  among  other 
grounds  of  demurrer,  that  the  claim  was  barred 
by  the  Statute  of  Limitations. 

It  was  conceded  on  the  part  of  the  complain- 
ant that.  iDaamuch  as  the  statute  had  begun  to 
run  npon  the  original  note  before  it  came  Into 
her  pcMsession,  its  running  would  not  be  sus- 
pended hr  reason  of  her  being  a  married 
woman;  but  it  was  contended  that  the  giving 
of  the  second  note  in  payment  of  the  interest 
npon  the  first  created  a  new  cause  of  action, 
act  only  on  the  new  note  so  given,  but  also  up- 
oa  tbe  original  note,  and  that,  as  such  new 
cause  of  action  accrued  to  her  while  under  dis- 
abOHy,  the  statute  would  not  run  aninst  it  so 
l<nig  as  the  disability  continued:  and  hence,  as 
she  has  remained  a  married  woman  down  to 
the  filing  of  the  bill,  the  claim  is  not  barred. 

Tbe  question  whether  a  new  promise  to  pay 
a  debt  already  barred  by  the  statute  creates  a 
new  cause  of  action,  so  that  suit  must  be 
Imiu^t  upon  it  instead  of  the  original  contract, 
has  given  rise  to  considerable  diversity  of  opin- 
Um.  On  the  one  hand  it  has  beeu  held  in  a 
number  of  cases  that  such  new  promise  is  a 
Dew  cause  of  action,  and  that  suit  must  be 
brought  upon  it,  and  not  upon  the  original 
promise.  Reigne  v.  Detporta,  Dudley  (S.  C.  L.}, 
118,  128. 180;  MaHin  v.  Bro(uh,  6  Ga.  21,  81- 
85;  8.  C.  50  Am.  Dec.  806,  811-815,  butdoubt- 
ed  In  RitA  Dnpree.  14  Qa.  661,  664;  Bird  v. 
Adamt,  7  Ga.  505,  508;  Van  Buren  v.  Webtter, 
12  Ga.615,  617;  CoUtv.  Kelwy,  2  Tex.  541,  646- 
550;  S.  C.  47  Am.  Dec.  661,  666,  667;  Emkine 
V.  Wilson.  20  Tex.  77.  81;  Kampg/taU  v.  Oood- 
tnan,  6  McLean,  189, 192, 198;  Hopkins  v.  Stout, 
6  Bush.  875,  878;  C«tT  v.  Hobinaon.  8  Bush, 
289.  274;  TroutdaU  v.  Andermm,  9  Bush,  276, 
377.  In  these  cases  the  courts  proceed  upon 
the  theo^  that  the  debt  Is  ratlngnished  by  the 
statute,  but.  inasmuch  as  it  has  been  extin- 
guished by  operation  of  law  instead  of  by  the 
act  of  tbe  parties,  a  moral  obligation  to  pay  it 
remains,  and  this  moral  obligation  is  a  suffi- 
cient conatderatioD  for  the  new  promise.  On 
tbe  other  hand,  it  has  been  held  In  numerous 
cms  that  the  statute  does  not  extinguish  the 
deU.  but  tmXj  bars  tiie  remedy;  that  tlie  new 
IHomiae  dmply  removes  the  bar  of  the  statute, 
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I  thereby  enabling  the  plaintiff  to  recover  upon 
tbe  onginni  contract,  and  does  not  create  a  new 
cause  of  action  which  can  be  made  tbe  basis  of 
a  suit  and  judgment.  Leaper  v.  Tatton,  16 
East,  420;  TJpUm  v.  Else,  12  Moore,  808;  Lord 
V.  SfuUer,  8  Coon.  181,  184;  Barney  v.  Smith. 
4Harr.  &  J.  485,  495;  Olivew.  Gray.  1  Harr. 
&G.  204,  215;  KimmHv.  Sckwarts,  1  111.216; 
A'ewlin  V.  Duncan.  1  Harr.  (Del.)  204,  207,  206; 
Jldey  V.  Jeteett,  8  Met.  489,  444,  445;  PkUipt 
V.  Peters.  21  Barb.  351,  857,  858;  Esselstyn  v. 
Weeks,  12  N.  Y.  685,  687;  Yaw  y.  Kerr,  47  Pa. 
833. 884;  Biseoe  v.  Stone.  11  Ark.  89;  Harian  v. 
Bernie,  33  Ark.  317;  JPWa&M  v.  Seaman,  49 
Iowa,  96,  98.  And  there  are  cases  which  hold 
that  suit  may  be  maintained  either  upon  the 
original  debt  or  upon  the  new  promise.  Zons- 
dale  V.  Brovn,  4  Wash.  C.  Ct.  148,  150;  Little 
V.  Blunt,  9  Pick.  488,  491,  494. 

But,  whatever  difference  of  opinion  may 
exist  with  reference  to  tbe  effect  of  a  new  prom- 
ise In  the  case  of  a  debt  already  barred,  it  is 
settled  that  a  new  promise  made  before  the 
debt  is  barred  does  not  create  a  new  cause  of 
action,  but  merely  suspends  tbe  bar  of  tbe 
statute  for  another  period  of  limitation,  dating 
from  such  new  promise.  Sigoumey  v.  Drury, 
14  Picli.  887,  890,  891;  Foster -v.  Starkey,  12 
Gush.  824,  827;  Oilbert  v.  Cottins,  134  Mass. 
174, 176;  Austin  v.  Bo^ek.  9  Conn.  496,  501; 
Steams  v.  Stearns,  82  Vt.  678,  682;  PenUy  v. 
Waterhouse,Z  Iowa,  418,  434;  Frisbee  v.  Seaman. 
49  Iowa,  95,  98;  Hopkins  v.  Stout,  6  Bush,  876, 
878;  Carr  v.  Robinson,  8  Bush.  269,  274;  Eng- 
litft  V.  Wathm.  9  Bush,  887,  389;  Gilmore  v. 
Green-,  14  Bush,  772,  774;  Qreen  v.  Qreent^o, 
Female  College,  88  N.  C.  449,  454;  8.  G.  85  Am. 
Rep.  579;  RiOk  v.  Ihtpm,  14  Ga.  661 .  608, 664; 
Bnseoe  v.  AnketeUM'Sliea.  861,  872;  8,  a61 
Am.  Dec.  568;  ShaeHtford  t.  Dou^am,  31 
Miss.  06,  97;  Real  Ektate  Bank  v.  Bartjteld,  5 
Ark.  561,  566. 

The  allegation  of  tbe  bill  is  that  the  second 
note,  given  in  payment  of  the  interest  accrued 
upon  tbe  first,  tbe  giving  of  which  is  relied  up- 
on as  creating  a  new  cause  of  action  to  take  the 
first  out  of  the  operation  of  tbe  statute,  was 
made  and  delivered  to  the  complainant  on  or 
about  tbe  Ist  day  of  January,  1874.  This 
was  within  six  years  from  the  aate  of  the  first 
note,  viz.,  the  5th  day  of  August,  1872,  and, 
consequently,  before  tbe  first  note  had  been 
barred  by  the  statute.  The  effect  of  the  giving 
of  the  second  note,  upon  the  first,  therefore, was 
not  to  create  anew  cause  of  action,  but  merely 
to  extend  the  running  of  the  statute  upon  the 
first  for  the  period  of  six  years  from  Uie  time 
tbat  the  second  was  given.  This  period  of  six 
years  elapsed  on  or  about  the  1st  day  of  Janu- 
ary, 1880.  As  the  bill  was  not  filed  till  the 
12th  day  of  January,  1884.  we  think  that  the 
claim,  so  far  as  it  rests  upon  the  first  note,  must 
be  held  to  be  barred     the  statute. 

Nor  do  we  think  tiiat  the  complainant  can 
maintain  her  suit  upon  tbe  second  note;  for, 
though  it  would  not  be  barred  by  the  statute, 
having  been  given  to  her  while  under  cover- 
ture, and  her  coverture  having  continued  down 
to  tbe  filing  of  the  bill,  we  do  not  see  that  there 
was  any  consideration  for  it.  The  allegation 
of  the  bill  is  that  it  was  given  In  payment  of 
the  interest  which  had  accrued  upmthe  first 
note.  If  iihadbeengivei^p,f^^f^^4y®OTfe 
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or  satisfactiDn  of  the  claim  for  iDterest,  bo  that 
the  claim  for  Interest  was  merged  in  it  and 
thereby  discharged  orextiDguished.that,  doubt- 
less, would  have  been  a  snflBcient  considera- 
tion. C^fan  T.  BeOd.  18  Bush,  681,  582;  Oil- 
more  T.  Oreen,  14  Bush,  773,  774,  776.  It  ap- 
peals, however,  from  the  copy  of  the  first  note, 
annexed  toand  made  a  part  of  the  bill,  that  the 
indorsement  of  the  interest  was  not  of  abso- 
lute payment,  butonly  a  payment  by  the  second 
note.  The  taking  of  a  note  for  a  pre-existing 
debt  is  not  payment  or  discbarge  of  the  pre-ex- 
isting debt,  but  amounts  merely  to  conditional 
payment.  Sweei  v.  Jamet,  2  R.  Z.  370,  292, 
208;  Wheeler  v.  Sehroeder,  4  R.  I.  388,  388.  389. 
And  where  the  note  is  taken  payable  on  de- 
mand, as  in  the  case  at  bar,  the  creditor  is  at 
liberty  to  sue  immediately  upon  the  original 
debt,  being  only  required  to  deliver  up  the 
note  before  judgment  Sueet  t.  Jame$,  2R.  I. 
270,  302.  The  biU  alleges  no  oOier  considera- 
tion for  the  second  note,  and  no  facts  from 
which  a  consideration  can  be  inferred.  We 
think,  therefore,  that  the  second  note  was  of 
DO  validity  as  a  note  or  cause  of  action,  and 
affords  the  complainant  no  ground  upon 
which  to  maintain  ber  suit. 

Having  reached  this  conclu8ion,it  is  unneces- 
aaxy  to  consider  the  other  csaoaea  of  demurrer 
asmgned. 

Demurrer  mttained. 


RHODE  ISLAND  NATIONAL  BANK 
Franklin  A.  CHASE  and  John  McAuslan. 

1.  In  a  voluntary  generai  asslpiment 

for  the  benefit  of  creditors,  conveying  to 
the  assignee  all  the  aasignor's  property 
''except  BO  mach  thereof  as  is  by  law 
exempt  from  attachment,"  the  words 
"exempt  br  litw  from  attachment" 
are,  in  the  absence  of  anything  to  show 
the  contrary,  to  be  constrned  as  mean- 
ing only  property  exempt  from  attach- 
ment by  statutory  exemption. 

2.  The  statutory  exemption  from  attach- 
ment of  property  which  is  exempt  "by 
the  policy  of  the  law"  <Pub.  Stat.  chap. 
209,  S  4,  cl.  14)  does  not  mean  property 
vhicii  is,  its  nature,  beyona  the 
reachof  attachment,  bat  only  that  which 
it  is  a  matter  of  public  policy  to  protect 
from  attachment;  hence,  under  a  i^eii- 
eral  assignment  purporting  to  cover 
all  the  assignor's  proper^  except  so 
much  as  is  exempt  irom  attachment  by 
law,  equitable  interest  orassiifnable 
oontizi^nt  interests  will  pass  to  the 
assignee. 

(Decided  December  10,  1887.) 

BILL  of  interpleader  to  determine  whether 
a  certain  asset  of  a  decedent's  estate  should 
be  paid  to  his  executor  or  his  assignee  for  ben- 
efit of  creditors.  Decree  awarding  fund  to  at- 
e^fnee. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 
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Mr.  Rathbone  Gardner,  for  compldo- 
ant. 

Mr.  Richard  B.  Constock*  for  respond 
ent  Cbase: 

The  interest  of  AshwfHth  at  tbe  time  of  the 

assignment  to  Chase  under  the  agreement  with 
the  bank  was  tbe  right  to  the  balance  of  Utt 
proceeds  of  the  policies  of  insurance  at  thfir 
maturity,  after  the  satisfaction  of  the  bankfcff 
the  amount  of  ' the  premiums  paid  l^it,  and  in- 
terest thereon,  and  the  expenses  of  collectinj* 
the  same.  This  interest,  if  it  were  assignaUe. 
passed  under  the  assignment  to  CShase,  nalm  i: 
was  exempt  from  atwhment  by  law. 
Burr.  Assign,  p.  142. 

This  interest  was  assignable  (Burr.  Aadgn. 

S.  149),  and  was  not  exempt  from  attacbmeot 
y  law,  as  it  is  not  specifically  exempt  by  ihf 
Public  Statutes  of  Rhode  Island  {Keadi.  Pf- 
Utioner,  14  R.  I.  578). 

Mr.  Edwin  C.  Pierce,  for  reqtondentMf^ 
Auslau: 

By  tbe  assignments  of  Asbworth  to  the  bank, 
the  legal  title  in  the  polifnes  paased,  and  ibr 
only  interest  remaining  in  Ashworth  wmid 
equitable  one. 

Equitable  interests  are  not  liable  to  attach 
ment. 

6  B.  I.  S2S;  Horn.  Exec.  p.  177.  I 

The  exception  in  the  assignnmit  for  tbe  ln^ 
fit  of  creditors,  by  Ashworth  to  Chase,  of  such 
property  as  was  by  law  exempt  from  at- 
tachment, being  contained  in  a  purely  Tcduo- 
tary  assignment,  not  constrained  even  by  (be  it-  | 
tacoment  of  the  property  of  Ashworth.  and  it  | 
not  appearing  even  that  Ashworth  was  insol  , 
vent,  snould  be  construed  as  excepting  all  isep- 
ertynot  actually  subject  to  attachment,  wbeiber 
exempt  by  statute  or  by  tbe  policy  of  the  lav. 

Tbe  interest  of  Ashworth  in  the  policies  wv  I 
exempt,  under  Pub.  Stat.  chap.  209,  §  14. 

Equitable  interests  in  chattels  are  exempt 
from  attachment,  by  the  policy  of  the  lav. 

Teldellv.  Sttmmons,  15  Mo.  448. 

Dnrfee,  Ch.  J.,  delivered  tbe  opinion  of  A( 

court: 

The  following  are  the  facts  on  wbidi  tbf 
questions  In  this  suit  arise,  to  wit:  On  Odotier 
11, 1886,  the  late  Henry  Ashworth,— being  then 
tbe  owner  of  two  policies  of  insurance  on  lo* 
life,  issued  by  tbe  Mutual  Life  Insurance  Coo 
pany  of  New  York,  one  for  $3,000  and  tb 
other  for  $1,000,  payable  November  1.  IflSl 
him  If  Uien  alive,  or  on  taisdeatb.if  be  sboolddie 
before  November  1,  1892,  to  his  executors,  si^ 
ministrators,  or  assigns, — assigned  said  police- 
to  the  Rhode  Island NationalBank, as secuiitr 
to  the  bank  for  future  premiums  agreed  to  hr 
paid  by  the  bank  to  the  insurance  compasj, 
with  interest  and  expenses.  The  policies  «»- 
tained  no  guaranty  of  any  cash  surrender  tiIv 
before  maturity.  On  October  38,  1886. 
worth  made  an  assignment  to  FranUin  A 
Chase,  one  of  the  defendants,  of  all  bis 
and  property  of  every  name,  nature,  and  df 
scription, — "except  so  much  tbereof,(rtherth»E 
debts  secured  by  blllsor  excbangeornegotiaMr 
promissory  notes,  as  is  by  law  exempt  numi'- 
tachment,~for  the  equal  benefit  of  all  hlsotd 
itora  in  propcntlon  to  Uieir  respective  cbtai, 
except  as  is  proTldedJi^Pub.  I^ws,  dup.  SS^' 

S  14.  of  the|§,(j^;,;@(g^fe'«»»jP^f 
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vohmtaij,  DO  iwoper^  of 'Ash  worth  having 
iMeit  attaciud.  ABfaworth  died  this  year,  some 
time  before  the  institution  of  this  suit,  leaving 
a  will,  of  which  the  defendant  John  McAusIan 
18  executor.  The  hank  collected  the  policies 
and  satisfied  its  claims  out  of  the  proceeds. 
Thereupon,  the  balance  being  claimed  by  Cbase 
ma  tmagoee,  and  by  McAuswn  as  executor,  it 
filed  a  ran  of  interpleader  against  him,  bring- 
ing  said  balance  into  court.  The  question  is, 
Which  of  the  two  defendants  is  entitled  to  it? 

No  question  is  made  but  that  Ashworth's  in- 
terest passed  to  Chase  by  the  assignment,  unless 
it  was  within  the  exceptioD  as  being  "exempt 
by  law  from  attachment."  TbecontentiOD  for 
McAusIan  is  that  Ashworth's  interest  was  not 
liable  to  attachment  at  the  time  of  the  assign- 
ment, because  of  its  character,— ^Interest  oe- 
ing  equitable,  uncertain,  and  contingent,  and 
therefore  within  the  exoeptloo. 

In  EeaeA,  Petitioner,  14  R  I.  571,  the  court 
fadd  that  the  phrase,  "except  so  much  as  is 
exempt  from  attachment  by  law,"  there  used  in 
a  decree  appointing  a  receiver  uDder  Pub. 
Btat.  9S,  ch^.  S87,  %  18,  only  excepts  property 
whitA  is  protected  ftom  attachment  by  the 
statutory  exemptions.  See  also  Tillinghtut  v. 
Bradford,  SRI.  205.  The  defendant  McAus- 
Ian contends  that  the  case  at  bar  is  distinguish- 
able from  that  case,  because  in  the  case  at  bar 
the  phrase  was  not  used  in  any  such  proceeding, 
nor  even  In  any  assignment  made  in  pursu- 
ance of  the  statute  for  the  purpose  of  dissolv- 
ing an  attachment,  but  was  used  in  an  assign- 
ment which  was  purely  voluntarv.  We  do 
not  think  the  distinction  can  avail.  The  phrase, 
by  its  use  in  assignment,  in  proceedings  in  in- 
solvenQT  and  for  the  relief  of  poor  debtors, 
has  acquired  a  meaning  which  we  think  roiist 
be  presumed  to  attach  to  it  in  general  assign- 
ments for  the  benefit  of  creditors,  in  the  absence 
of  anything  to  show  the  contrair,  iDasmuch 
as  such  assignments,  though  purely  voluntary, 
partake  of  the  nature  and  purpose  of  Involun- 
tary assignments  under  the  statutes.  Moreover 
the  assignment  here,  though  not  made  for  the 

Eirposeof  dissolving  an  attachment,  uses  the 
nguage  or  form  of  words  prescribed  for  an 
ansignment  for  that  purpose;  which  is  an  ad- 
ditimud  reason  for  construing  it  as  we  would 
fxmstnie  an  assignment  made  for  Uiat  purpose. 

McAnslan  also  contends  that  Ashworth's  in- 
terest in  the  policies  did  not  pass,  even  if  the 
exceptions  be  held  to  cover  only  property 
which  is  protected  by  the  statutory  exemptious, 
because  the  statutory  exemptions  extend  to 
propertv  which  is  exempt  ''by  the  policy  of 
the  law*'  (Fub.  Stat.  chap.  309,  ^  4,  cl.  14).  and 
interest  was  not  lejpdly  subject  to  attach- 
ment. We  do  not  think  this  posttion  is  tenable. 
In  our  opinion  the  property  which  is  meaiit  to 
be  protected  by  the  exemption  referred  to  is 
DOt  property  which  is,  from  its  nature,  beyond 
the  reach  of  attachment,  but  property  which 
it  is  a  matter  of  public  policy  to  protect  from 
attachment.  Thus,  property  held  by  a  munid- 
pa)  corporation  for  public  uses,  or  to  enable  it 
to  disebarge  its  public  duties,  has  been  held 
to  be  exempt  as  a  matter  of  public  policy. 
Freem.  Exemp.  ^  126.  The  exemption  re- 
ferred to  has  U[i8ted  in  our  statute  since  18S7; 
and  it  has  never  been  held,  and,  so  far  as  we 
know,  never  been  claimed  unto  now,  that  by 
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reason  thereof  equitable  intaesta  or  asdgnable 
contingent  interests  do  not  pass  by  an  assign- 
ment purporting  to  convey  all  tiie  assignor's 
property  except  so  much  as  is  exempt  from 
attachment  by  law.  It  cannot  be  supposed 
that  any  such  result  was  ever  intended  hy  the 
Qeneral  Aasembty,  or  that  the  clidms  now 
advanced  tiy  HcAuslan  would  not  have  been 
earlier  advaiuced  if  there  were  any  probable 
nound  for  it  And  see  the  remaiss  trf  ^'-^^ 
Jvatice  Ames  in  TiUirufhaut  v.  Bradford,  6  R. 
I.  206.  212. 

Let  a  decree  be  entered  awarding  the  fund  in 
suit  to  the  defendant  Chase,  as  Asnworth's  as- 
signee. 


Gersham  L.  QARDINSR 

». 

Town  Ctoundl  of  the  TOWN  OP  JOHN- 
STON. 

1.  A  deed  without  MknowlednieBt  is 

good  between  the  parties  to  It  for  the 
paiposes  of  a  conveyance. 

2.  Pub.  Laws  1864,  chap.  521,  providing  for 
the  transfer  of  tampihe  roads  to 
towna,  does  not  imply  that  the  proceed- 
ings of  a  town  accepting  a  road  in  pur- 
suance thereof  shall  be  sulisequent  to  a 
conveyance  of  the  road. 

8.  When  a  turnpike  corporation  has  offered 
to  convey,  and  the  town  tu  accept,  the 
road,  the  iiiinds  of  the  parties  have  met. 
The  oonvejancot  if  subsequently  made 
pursuant  to  the  terms  agreed  upon, 
completes  the  transaction;  and  the  road 
thereupon  becomes  a  hiffikwuiy  accord- 
ing to  the  statute. 

4.  The  vote  of  a  town  conncil  to  receive 
the  report  of  a  committee,  appointed  to 
survey  and  report  a  grade  for  a  street,  in 
pumnance  of  Pub.  I>aw8  1886,  chap.  684. 
and  ttiat  the  grade  be  placed  as  stated 
in  the  report,  was  ftitile  fbr  tiie  estab- 
Ushoaent  of  the  prade  of  the  etroet. 
because  it  gave  no  direction  to  the  sur- 
veyor, which  was  the  only  power  the 
council  had  under  the  statute. 

5.  Subsequently  to  such  action,  the  estab- 
lishment of  a  legal  and  actual  grade  does 
not  entitle  an  abutting  owner  to  dam- 
a|fea  for  change  of  frade. 

(Providence — Decided  January  28, 1888.) 

PBT1TI0N  for  alternative  writ  of  manda- 
mus.  On  the  respondent's  return  to  the 
writ.   Petition  dimnimd. 

The  writ  was  issued  in  this  case  to  require 
the  town  council  to  pass  an  order  of  notice  in 
accordance  with  Pub.  Stat.  chap.  66,  §  88,  or  to 
show  cause  why  a  peremptory  writ  should  not 
issue. 

Said  ^  88  is  as  follows: 

"Whenever  an  abutting  owner  shall  deem 
himself  to  beinjuredbyanychangeinthe  grade 
of  a  highway,  and  such  owner  shall  make  claim 
for  compensation  for  such  injury  to  the  town 
coimdl  within  forty  days  after  such  change  of 
grade  shall  have  been  oomplet 
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oonncU  shall  appcdnt  three  snitable  and  indif- 
ferent men,  not  interested  in  the  lands  border- 
ing on  the  hi^way  the  grade  of  which  has 
been  changed,  who  shall  be  engaged  to  the 
faithful  discharge  of  their  duties,  and  who  shall 
ffo  upon  the  highway  when  the  grade  thereof 
naa  been  chan^,  and  exunlne  me  same  and 
the  estate-  alleged  to  baire  been  injured  by 
changing  tiie  grade  of  said  highway,  and  en- 
deaTor  to  agree  with  the  owner  of  such  es- 
tate as  to  the  amount  of  damage  by  him  sus- 
tained by  means  of  such  change  of  grade;  and 
if  they  agree  with  the  owner,  they  shall  reduce 
such  agreement  to  writing  and  report  the  same 
to  the  town  council,  which  report  shall  be 
Unding  upon  such  owner  and  upon  the  town; 
but  if  uiey  fail  to  agree  with  the  owner  lu  to 
sncb  damage,  they  shall  report  such  failure  to 
the  town  council;  whereupon  the  council,  afl«r 
notice  to  such  owner  and  offering  him  an  op- 
portunity to  be  heard,  shall  proceed  to  appraise 
the  damage  done  to  such  owner  by  means  of 
such  change  of  grade." 

The  facts  are  stated  in  the  opinion  of  the 
court. 

Mmn.  Vu  Slyek  *  Van  Slyek.  for  re- 
spondent: 

By  ^  1  of  the  "Act  for  Mending  Highways 
and  Bridges,"  the  surveyors  of  highways  had 
full  power  to  grade  or  regrade  anjr  public 
street;  and  owners  of  lands  adjoining  hwbways 
are  not  entitled  to  compauaticm  ror  damagea 
caused  by  the  establishment  of  a  new  grade  In 
the  streets  which  adjoin  said  lands. 

Rounds  V.  Afumford,  3  R.  1. 154. 

The  power  and  duty  to  grade  and  regrade 
highways  remained  in  surveyors  of  highways, 
with  no  right  to  owners  of  lands  adjoining  for 
compensation  for  damages,  until  the  enactment 
of  Fub.  Acts,  chap.  810.  at  the  January  Ses- 
slou  In  18S9.  After  this  Act  the  power  and 
duty  to  grade  and  to  change  the  grade  of  any 
street  or  highway  remained  in  surveyorp. 

There  was  no  change  in  the  law  on  this  sub- 
ject until  the  passage  of  chapter  634  at  the  Janu- 
ary Session,  1866,  by  which  the  town  councils 
were  authorized  to  direct  ttie  street  commission- 
ers or  surveyors  of  highways  to  grade,  or 
change  the  grade,  of  any  street  or  highway,  or 

Earl  thereof,  in  their  respective  towns,  but  in- 
Ibiling  the  change  of  a  grade  except  by  town 
council  and  after  notice. 
See  Pub.  Laws  1866,  chap.  684. 
The  first  statute  in  which  the  word  "grade" 
appears  as  applicable  to  streets  and  highways 
is  said  Pub.  Laws,  chap.  810. 
Aldrieh  V.  Providence,  12  R.  I.  241. 
The  power  given  by  chapter  684  to  town 
couQcUs  was  "to  direct  the  street  commissioner 
or  surveyor  of  highways  to  grade,  or  change 
the  grade,  of  any  street  or  hi^w^r  in  their  re- 
spective towns. 
See  chap.  684,  1. 

The  meaning  of  chap.  810,  g  1,  is  to  give 
damages  when  the  surveyor  of  hi|^wiqrs  ^11 
have  worked  a  change.— that  i£  an  actual 
change  in  the  surface  of  the  road  had  been 
made;  and  no  damages  are  to  be  recovered  ex- 
cept in  the  event  of  a  lawful  change. 

Mr.  Jamea  C.  CoUina*  for  relator. 

BtlnasaoA.delivered  theopinionof  tbecourt: 
Plainfleld  Street,  in  the  town  of  Johnaton, 
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was  fommly  a  turnpike  road,  tnaintainrd  bjr 

the  Providence  &  Warwick  Turnpike  Sodety. 
August  1,  1860,  at  a  special  town  meeting,  it 
was  voted  that  the  town  council  be  requested  lo 
receive  the  part  of  said  turnpike  in  the  town  of 
Johnston  and  to  arrange  with  the  oocpoiatioB 
for  its  conveyance.  A  deed  to  the  town  wa» 
drawn,  dated  August  SO.  1865,and,ootlieMi(tf 
September  following,  the  town  council  voted  to 
receive  the  portions  of  said  road  referred  to  in 
the  deed;  notice  having  been  given  to  abottiDi; 
ownen  to  appear  and  be  heard  for  or  ag^nst 
the  reception  of  the  same.  The  deed  was  ac- 
knowledged October?,  1865,  but  no  subsecpirot 
action  was  taken  by  the  town  council  la 
June.  1867,  the  town  council  appunted  a  oon- 
mittee  to  survey  and  report  a  grade  tot  Ftaio- 
field  Street.  In  July,  1867,  the  committee  made 
a  report, which  the  council  voted  to  receive,  and 
also  voted  tbat  the  grade  be  placed  as  stated  in 
said  report.  The  petitioner  claims  that  thism- 
tablished  the  first  g^e  of  the  street,  and  tbat 
subsequent  proceedings  made  a  change  of  grade, 
entitling  him  to  damages.  The  first  quotkn. 
then,  is  whether  this  amounted  to  an  estaUidi- 
ment  of  grade,  under  the  statute.  The  tows 
contends  that  the  notice  to  parties,  and  the  ac- 
tion of  the  town  council  upon  accepting  a  toiit- 

Sike  road,  was  under  Pub.  Laws.  cbap.  521,  <^ 
[arch  23,  1864,  must  follow  the  conveyance, 
and,  therefore,  as  there  were  no  notices  or 
proceedings  after  the  execution  ci  tbe  deed, 
October  7,  1865,  tbe  load  did  not  tbereby  be- 
come a  public  hi^way  in  which  agradeeoald 
be  established.  Chapter  621  provided  for  tbe 
transfer  of  a  turnpike  road  "upon  such  tenni 
as  may  be  agreed  upon."  From  the  date  of  the 
deed  and  the  cancellation  of  the  revenue  stamp 
thereon  by  the  treasurer  who  signed  the  deed, 
it  appeara*  that  the  conveyance  by  the  coarpon- 
tioo,  in  all  hut  the  acknowledgment,  was  made 
August  80, 1665.  It  was  uudoubtedly  offered 
to  Uie  town  council  at  its  meeting  Septembers. 
1865,  because  the  vote  then  passed  referred  to 
the  deed;  and  at  that  time,  notice  having  been 
given,  tbe  council  voted  to  accept  it.  A  deed 
without  acknowledgment  was  good  between 
thepartieetoft.  Kev.  Stat.  cluu>.  146.  jji 8.  Bat 
if  it  was  not  executed  until  ft  was  a^now- 
ledged,  still  we  do  not  see  that  chapttfGSl  neoe^ 
sanly  implies  tbat  the  proceedings  the  Ion 
shall  be  subsequent  to  the  conv^ance.  It 
would  be  idle  to  require  the  corporation  to  ex^ 
cute  a  conveyance  which  tbe  town  was  not  to 
accept;  and  the  council  could  not  vole  to  acoqN 
until  the  reasons  for  and  against  it  had  been 
presented  and  considered.  When  the  caipon- 
tioo  has  offered  to  convey  and  tbe  town  to  ac- 
cept, the  minds  of  the  parties  have  met  Tbe 
conveyance,  if  subsequently  made  pursuant  to 
the  terms  agreed  upon,  completes  the  Iranar- 
tion;  and  the  road  thereupon,  if  not  from  the 
date  of  the  acceptance,  becomes  a  highway  ac- 
cording to  the  statute.  In  this  case,  we  thfaik 
the  road  became  a  highway  from  the  date  at 
tbe  acceptance  of  the  deed  then  made,  ScfMD- 
ber  9,  1866. 

The  next  question  is  whether  a  grade  «M 
established  in  1867.  The  first  statute  rdatmg 
to  the  grade  of  highways  was  Pub.  Laws,  chip. 
810,  of  January,  1850.  But  the  erade  there  re- 
ferred to  is  one  made  or  establidied  by  a  sar 
vcyor  of  highways  aoeording  to  the  cortoa 
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tbeo  NeTafling.  Aldrieh  t.  Jhvridenee,  12  R 
L  341^  B0uiul$  T.  Murnfard,  8  R  1. 164.  This 
statute  did  not  give  the  town  council  any  au- 
thority to  establish  a  grade  by  vore,  nor  to  do 
aaything  about  it  except  to  take  action  to  com- 
pensate persoDS  who  had  been  injured  by  a 
(diange  of  grade.  March  9,  1866,  another  Act 
was  passed,— Pub.  Laws,  chap.  634.  This  Act 
gave  the  town  council  power  to  direct  survey- 
ore  of  hi^ways  to  grade  or  change  the  grade 
of  any  street  or  highway;  and  it  also  provided 
that  no  change  of  grade*  should  be  made  except 
by  direction  of  the  town  couocil  after  notice  to 
abutting  owners.  Tbis  was  the  authority  which 
the  town  council  of  Johnson  had  in  1 867,  when 
it  is  claimed  the  first  grade  was  established.  It 
was  not  an  authority  to  establish  a  grade,  or  to 
make  what  is  frequeDtly  called  a  paper  grade, 
bnt  simply  an  authority  to  direct  tne  surveyors 
to  grade  or  change  a  grade.  The  Act  does  not 
even  state  whether  the  council  or  the  surveyor 
is  to  determine  what  the  grade  of  change  sball 
be;  tmt,  assuming  that  the  rigbt  to  direct  a 
grade  carried  with  it  a  right  to  deflue  its  char- 
acter and  extent,  it  is  nevertheless  clear  that 
such  a  grade  did  not  become  an  established 
nade  by  the  mere  vote  of  the  council,  nor  un- 
nl  ttie  diractioD  had  been  complied  with  by  the 
rarroyor.  It  was  then  an  actual,  and,  in  that 
way,  an  established,  grade.  Id  the  present  case 
it  floes  not  appear  that  the  so-calira  grade  of 
1867  was  worked  by  the  surveyor,  or  that  the 
council  ever  ordered  that  or  any  grade  to  be 
worked  on  PlaiDfleld  Street  prior  to  1873.  The 
appcdntment  of  a  committee  to  report  a  grade 
was  a  preliminary  act  for  the  purpose  of  io- 
tonning  the  council  about  a  suitable  grade. 
The  vote  "that  the  grade  be  placed  as  stated  io 
said  report"  was  indicative  oi  approval  of  such 
a  grade,  but  it  was  futile  for  its  establishment, 
because  it  gave  no  direction  to  the  surveyor, 
which  was  the  only  power  the  council  poss^sed 
under  the  statute.  In  May,  1873,  the  town  coun- 
cil directed  the  surveyor  of  said  Plainfleld  Street 
"to  grade  or  change  the  grade," — following  the 
words  of  the  statute, — and  to  cause  an  exact 
profile  of  said  street  and  gradeto.be  made,  and 
report  to  the  council.  The  petitioner  avers  that, 
upon  such  report,  the  couocil  ordered  notice 
to  the  abtitting  owners,  aqd  on  June  1,  1873, 
eatablisbed  the  grade;  but  that  no  notice  was 
served  on  him.  The  return  sets  out  that  the 
petitioner,  with  others,  made  written  applica- 
tion for  such  establishment  of  grade;  and  the 
return  of  the  town  sergeant  shows  that  he  had 
notice  of  the  meeting  of  the  couocil  when  it 
was  considered.   The  petition  further  sets  out 

that  on  or  about  the  day  of  July,  1880,  the 

surveyor,  in  accordance  with  the  above  coder, 

Eroceeded  to  change  the  grade  of  Plaiuflela 
treet,  and  that  wi£in  forty  days  after  Qic  com- 
pletion thereof  he  presented  his  claim  in  writ- 
ing for  damages.  It  is  upon  tbis  claim  that  he 
now  asks  for  an  order  for  action  by  the  town 
GOOD  oil. 

As  no  grade  was  made  or  established  under 
the  proceedings  bad  in  1867,  it  follows  that  the 
grade  made  in  1880  was  the  first  legal  end  ac- 
tual grade.  Hence,  according  to  the  opinion  of 
this  court  in  Aldric/i  v.  Pr<mdenee,  wpra,  that 
"an  abutter  is  not  entitled  to  damages  for  the 
establishment  of  a  grade  where  none  has  pre- 
viously odflted."  the  petitioner  in  this  case  is 

:  R  L 


not  entiUed  to  damages  and  consequently  not 
entitled  to  the  order  for  which  be  prays. 
Writ  dit^myed  and  petition  diwmUted. 


William  P.  MOULTON,  Admr.  of  Charles 
H.  West, 

V. 

Gcoige  L.  SMITH.  Admr.  of  Phebe  A. 
West. 

1.  The  estate  of  a  woman  d^ln^  tuider 
coverture  is  chargeable  with  fimeral 
and  probate  expenses,  together  with 
reasonable  compensation  to  her  hus- 
band as  adnainiatrator. 

3.  A  bill  for  medical  servieea  in  treating 
a  married  wonaan  is  a  personal  devt 
of  her  husband,  and  not  chargeable 
upon  her  estate. 

S.  Pub.  Stat,  chap,  189,  g  4,  which  allows 
as  part  of  Aineral  expenses  the  erec- 
tion of  a  suitable  monnmeat  "with  the 
I>enni8sion  of  the  court  of  probate,"  con- 
templates, where  the  estate  is  solvent, 
something  more  than  a  simple  and  in- 
expensive stone  or  tablet  to  mark  the 
grave  of  the  deceased. 

4.  Where  bills  are  presented  to  an  admin- 
istrator,but  not  paid,  his  administrator 
has  nothing  to  do  with  them. 

5.  Where  an  administrator  baa  assets  in 
his  bands,  with  right  to  maintain  the 
sameinrelrabursemeDtof  proper  diarges 
paid  by  him,  which  he  was  prevented 
from  exercising  by  death,  sucn  charges, 
together  with  a  reasonable  claim  for  ser- 
vices as  administrator,  may  be  enforced 
in  equity  against  a  subsequent  adminis- 
trator, who  has  received  assets,  and  the 
heirs. 

6.  Where  an  admiaiatrator  bod  been  ne- 
glectful in  settling  his  account,  bat  three 
years  from  his  appointment  had  not 
elapsed  when  he  died,  his  negleot  will 
not  bar  a  suit  by  his  administrator,  to 
have  his  claim  for  funeral  and  probate 
expenses  paid  by  him,  and  reasonable 
compensation  for  services  declared  a  lien 
upon  the  estate;  nor  is  it  necessary  for 
his  administrator  to  settle  his  intestate's 
aocoitnt  in  probate  court  before  com- 
mendng  such  salt. 

7.  This  court  has  ftill  ehancery^  Jurisdic- 
tion conferred  upon  it  by  statute;  and 
another  statute,  which  simply  affords  a 
remedy  in  some  other  tribunal  or  tri- 
bunals, does  not  oust  it  of  its  chancery 
jurisdiction  to  that  extent. 

(Deckled  February  4,  U88.> 

BILL  in  equity  to  establish  a  lien.  mu- 
tained. 

The  f«^  are  stated  in  the  ophilon  of  the 

court: 

Mr.  Joseph  C.  Ely,  for  complainant. 
Mr.  Bwtjamin  M.  Bosworta.  for  req>oD- 
dent 


Digitized  by 


Goog^ 


703  New  England  Rkportkr- 

Durfee.  Ch.  J.,  deKirered  the  opinion  of  tbe 
onirt: 

Phebe  A.,  wife  of  Charles  H.  West,  died 
February  35, 1884,  teavlDg  a  will  by  which  she 

gave  her  whole  estate,  re^  and  personal,  to  her 
usband  for  life,  and  after  bim  to  her  brother 
and  nieces.  The  will  was  duly  proved,  and 
West  was  appointed  administrator  with  the 
will  annezed.  He  filed  an  inventory,  from 
which  it  appears  that  the  personal  estate  left  by 
his  wife  amoanted  to  f  1,021.62,  and  consisted 
of  bank  stock  valued  at  $585,  a  savin^bank 
deposit  of  $100,  and  $193.20  in  cash,  besides 
household  furniture.  He  paid  $348.60  for  fu- 
neral expenses,  and  $30.45  for  probate  charges. 
He  also  paid  ^  to  the  pbyBidan  who  attended 
hia  wUe  In  her  last  sfcRDess.  He  employed  a 
stonecutter  to  set  up  a  marker  at  her  grave,  and 
to  cut  an  inscription  for  her  on  his  monu- 
ment, who  rendered  a  bill  of  $43,  which  has 
not  been  paid.  The  bills  render^  all  make 
the  charges,  not  against  West  individually,  but 
f^inst  the  estate.  West  died  February  2, 
lw7,  before  rendering  any  account  as  adminis- 
trator to  the  probate  court,  thought,  according 
to  the  evidence,  he  intended  to  do  so.  The 
complainant  was  ^pointed  administrator  on 
his  estate.  The  defendant  was  appointed  ad- 
ministrator (fe  bonin  non  on  his  wife's  estate. 

Tbe  object  of  this  suit  is  to  have  the  court 
declare  a  lien  on  the  stock  and  deposit  for  tbe 
unoonts  aforeaaid,  in  favor  of  the  complainant 
as  administrator  on  West's  estate,  and  for  com- 
pensation for  West's  services  as  administrator 
on  his  wife's  estate,  and  to  have  so  much  of 
said  stock  and  deposit  as  is  necessary  sold  for 
the  payment  thereof. 

It  is  provided  in  Pub.  Stat.  chap.  189,  §  1, 
that  "  the  estate  of  every  deceased  person  snail 
be  chargeable  with  tbe  expenses  of  administer- 
iDg  tlie  same,  and  the  funeral  charges  of  the 
deceased,  and  tbe  payment  of  bis  just  debts; 
and  the  same  shall  be  paid  by  the  executor  or 
administrator  of  the  estate  out  of  the  same,  so 
far  as  the  same  shall.be  sufficient  therefor. "  In 
Buxton  V.  Barrett,  14  R.  I.  40,  this  court  held 
that  the  estate  of  a  woman  dying  under  cover- 
lure  is  chargeable,  by  force  of  this  provision,  for 
her  funeral  expenses;  and.  if  so,  it  is  likewise 
char^ble  for  the  expenses  of  administering 
it.    We  see  no  reasons,  therefore.why  the  sums 

Eftid  by  Charles  H.  West  for  funeral  and  pro- 
ate  expenses,  together  with  a  reasonable  com- 
pensation for  bis  services  as  administrator, 
should  not  be  paid  out  of  his  wife's  estate. 
That  he  was  her  husband  is  not,  in  our  opinion, 
enough  to  relieve  her  estate;  for  there  is  no 
reason  why  he  should  not  have  bad  tbe  same 
right  as  any  other  administrator  with  the  will  an- 
nexed, If  he  wished;  and  the  fact  that  be  had 
the  charges  made  ngainst  the  estate  in  the  re- 
ceipts which  he  took  shows  that  he  did  wish  it. 

'The  physician's  bill  and  the  stonecutter's  bill 
stand  differently.  There  is  nothing  in  the 
statute^  to  make  the  estate  chargeable  with  the 
physician's  bill,  unless  it  can  be  regarded  as  a 
debt  due  from  the  testatrix;  but  we  do  not  see 
how  it  can,  since,  being  covert,  she  was  unable 
to  contract  such  a  debt.  We  think  it  is  to  be 
regarded  as  the  personal  debt  of  her  husband, 
and  that,  having  paid  it,  he  was  not  entitled  to 
charge  it  to  tbe  estate.  In  regard  to  tbe  stone- 
cutter's bill,  itseemstousthat,  where  the  estate 
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is  solvent,  some  simple  and  inexpenaiTe  stoae 
or  tablet  to  mark  the  grave  is  demanded  fajtbe 
decencies  of  Christian  burial,  and  may  be  prop- 
erly regarded  as  a  part  of  the  funera]  expenses. 
The  statute  (Pub.  8tat  chap.  189.  g  4),  whidi 
allows  the  erection  of  a  suitable  monument 
"  with  the  permission  of  the  courtof  probate." 
in  our  opinion,  contemplates  somcllung  more 
pretentious.  But  in  this  case»  tiie  \imnertr 
having  been  i»id  by  West,  fab  admiidstiitor 
has  nothing  to  do  with  it 

Tbe  complainant,  therefore,  can  only  ban 
relief,  if  at  all,  in  the  matter  of  funeral  and 
probate  charges,  and  comi>eDsaticm.   Tbe  de- 
fendant contends  that  be  is  Dot  ratitled  to  re- 
lief in  equity,  bat  that  the  proper  coane  for 
him  is  to  settle  his  intestate  s  accoimt,  as  ad- 
ministrator, with  the  probate  court,  and  (ben.  ' 
if  be  makes  out  his  claims,  to  prosecute  bis  ; 
remedy  at  law.    This  view  is  supported  by  ! 
Monroe  V.  Holmet.  9  Allen,  344;  8.  C.  It  ABen. 
109;  Prentice  v.  Dehon,  10  Allen.  358,— tbe 
remedy  at  law,  according  to  these  cases,  bdng. 
after  settlement  in  tbe  probate  court,  a  suit  on 
tbe  seotmd  adminiBtntor's  bond,   lliat  an  ad- 
minisuator  of  an  administrator  may  aetUe  fail 
intestate's  account  with  the  probate  court  is 
maintained  in  several  American  cases  on  Eng- 
lish authority.    NtnteU  v.  NoteeU,  3  Me.  79; 
SaTnaker'aEgiate,5yftMs,2M;  BagT.  DovgiOf. 
4  Blackf.  115;  Jojiesv.  Irvine,  1^  MisSl  381: 
8t«n  V.  Steen,  35  Miss.  518;  Jamaginr.  PVant. 
59  Miss.  898.   No  exception  can  be  taken  to 
this  doctrine  where  Ihe  terms  in  whidiprotasle 
jurisdiction  is  conferred  are  such  as  wanaat 
Its  application;  but,  of  course,  in  tbis  conntfr 
the  probate  courts  have  only  tbe  jurisdiction 
given  them  by  statute,  and  it  does  not  foUov 
that  they  have  a  power  slmplv  becaose  soefa 
s  power  Is  exercised  by  the  English  pcvfaste, 
or  ecclesiastical,  courts.   In  Caworaia  It  hss 
been  held  that  the  courts  of  probate  of  ttat  , 
State  have  no  power  under  the  statute  to  settle  | 
tbe  account  of  a  deceased  administrator,  pre- 
sented by  his  administrator  ( WeUier  v.  ntdk, 
53  Cal.  688;  Busli  v.  Lindseg,  44  CaL  131);  tnt 
that  the  representative  of  tbe  deceased  executor 
or  administrator  can  be  compelled  to  acccrant 
in  equity  {Ghaguette  v.  Or«,  60  Cal.  6M; 
OuHMt  Brtaie.m  Cal.  572).  Andtoalikeef- 
fect,  see  Be  Ranv^,  66  How.  Pr.  391,  in  New 
York,  and  ikhenck  v.  Sehmek,  8  N.  J.  L  14». 
in  New  Jersey.   In  this  State  the  juiisdictioa 
is  nowhere  specifically  granted,  but,  if  it  esA, 
exists  under  Pub.  Stat.  chap.  179,  g  9.  vhlcfa 
provides  that  the  probate  courts  "  may  and  itaB 
examine,  allow,  and  settle  tbe  accounts  of  a- 
ecutors,  administrators,  and  goardiaos  by  then 
appointed."  The  provision  may,  peiiiapB,br 
broad  enough  to  authorize  the  settiementof  the  , 
accounts  of  deceased  executors,  admintstralon. 
and  guardians,  when  voluntarily  presented  bj  | 
their  representatives,  thou^  we  know  of  so  ; 
process  by  which  their  representatives  coddbr  i 
compelled  to  account  in  tbe  protMte  couiti  | 
But  if  this  be  so,  does  it  ftdlow  that  thecom- 
plainant  can  have  no  relief  in  equityT  The 
Massachusetts  cases  above  cited  are  not  coodo- 
sive  on  this  point;  for  the  equity  ^irisdictkn 
in  that  State  is  limited,  or  was  limited  wka 
these  cases  were  decided,  many  controrenk* 
of  equitable  cognizance  being  then  excluded 
vboi  there  was  anotherfemeor  ritber  at  oon- 
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mOD  law  or  bT  statute.  Pom.  Eq.  Jur.  818.  This 
ccurt  has  full  chancery  Juriediction  conferred 
upcm  it  by  statute:  ana  therefore  a  statute 
which  simi^y  affords  a  lemedy  In  some  other 
tiibanal  or  tribanals  does  not  oast  It  of  Its 
chancery  jurisdiction  to  that  extent,  the  remedy 
HO  afforded  being  concurrent  or  cumulative. 
And  see  Pom.  Eq.  Jur.  g|  279,  1158,  note. 

Chancery  jurisdiction  in  matters  of  admin- 
istratioD  is  very  extensive.  Mr.  Pomeroy  says 
that  the  jurisdiction,  as  administered  in  Eng- 
land,"  includes  eveiything  pertaining  to  the 
vtUonent  of  decedents'  estates  except  the  pro- 
bate of  wills  and  the  issue  of  letters  testamen* 
tan*  and  of  administration."  Pom,  Eq.  Jur. 
§  77.  Doubtless  this  statement  is  too  broad  for 
this  country,  wheie  so  much  depends  on  stat^ 
nte;  but  in  the  case  at  bar,  if  the  jurisdiction 
would  exist  indepeDdeotly  of  statute,  we  can 
see  nothing  in  the  statute,  if  the  statute  amities, 
to  exclude  it.  In  our  view  Mr.  West,  if  be  had 
lived,  could  have  retained  out  of  the  estate  so 
much  as  was  necessary  to  reimburse  him  for  the 
funeral  and  probate  expenses  paid  by  him,  and 
to  compensate  him  for  his  services  as  adminis- 
trator. His  right  of  retainer  was  equivalent  to 
a  special  lien  enforceable  by  himself  for  his  own 
ben^t.  Havingdied,  hecanoot  enforce  it;  and 
the  question  Is  whether  equity  will  preserve  the 
right  and  enforce  it  for  the  benefit  of  his  estate. 
It  seems  to  us  that  equity  ought  to  interpose. 
Aetttt  dei  nernini  nocft.  If,  as  is  sometimes 
maintained,  the  principal  ground  of  equitable 
relief  in  matters  of  administration  is  trust, 
the  administrator  being  regarded  as  trustee  of 
the  assets  in  his  hands,  the  circumstances  here 
imparl  a  special  character  to  the  trust,  making 
it  specially  amenable  to  equitable  enforcement. 
In  8mit?i  v.  Uoskina,  7  J.  J.  Marsh.  503,  it  was 
decided  that  an  administrator  who  had  paid 
debts  of  his  intestate  out  of  his  own  funds,  ex- 
pecting assebB,  and  was  removed  before  they 
came  to  hand,  was  entitled  to  maintain  a  suit  f  n 
equitv  against  the  subsequent  administrator, 
who  bad  received  assets,  and  the  heirs,  for  re- 
imbursement Tbe  case  is  full^  in  point,  save 
that  tbe  case  at  bar  is  stronger  m  this,  that  the 
administrator  bad  assets  in  naod,  with  right  of 
retainer,  which  he  was  prevented  from  exer- 
cising by  death,  and  that  the  charges  paid  by 
him,  together  with  tbe  claim  for  compensation, 
are-  preferred  claims.  8ee  also  Hayt  v.  Coek- 
rtUjAl  Ala.  78. 

The  defendant  sets  up,  by  way  of  further 
defense,  that  the  complainant  is  not  entitled  to 
relief  because  his  intestate  allowed  more  than 
three  years  lo  pass  without  rendering  an  ac- 
count, and  because  the  complainant  nas  not 
rendered  any  account  for  him,  and  consequent- 
ly tbe  charges  {mid  by  his  intestate  have  not 
been  allowedby  the  protrnte court.  The  record 
shows  that  the  said  intestate  did  not  survive 
bis  wife  by  quite  three  years;  and,  though  be 
waadoubless  neglectful  in  not  earlier  settling 
his  account,  yet  we  do  not  think  his  laches 
were  such  as  should  bar  this  suit,  though  they 
may  be  a  proper  matter  for  consideration  in  tbe 
courts.  Neither  do  we  think  it  was  necessary 
for  the  complainant  to  have  his  intestate's  ac- 
count settled  in  the  probate  court,  before  com- 
mencing suit  here.  If  this  court  has  jurisdic- 
tion in  the  matter,  it  has  jurisdiction  to  settle 
tbe  account  as  well  as  to  enforce  tbe  payment 
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of  any  balance  which  may  be  found  in  favor  of 
the  former  administrator. 

We  therdbre  ncatain  the  MIf,  and,  unlets 
the  aeeount  of  ChaTUt  H.  Weat  can  be  othentiK 
a^uiteg,  vtitt  tend  the  cauae  to  a  ma&tet  t»  hear 
and  report  ihereon. 


Enuna  FEBLBER6  al. 
e. 

Oairet  COSINE  ef  al. 
8AMB  r.  WiUiam  OHLT  et  al 

1.  An  agreement  will  not  be  reformed  in 

tbe  absence  of  fraud  or  mutual  mistake. 
3.  Equity  will  not  ei^oin  the  prosecution 
of  aetiona  at  law  wherein  questions  of 
firand  may  properly  be  tried. 

S.  Statement,  in  a  bill,  of  the  evidence 
by  which  a  ease  is  to  be  maintained,  is 
not  Mr  aiatemeat  of  the  cmo  Itself. 


(Providen 
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BILLS  in  equity  to  reform  a  written  contract 
and  to  enjoin  actions  at  law.  Diemieaed. 
The  facts  are  sufficiently  stated  in  the  oi^n- 
ion  of  the  court. 

Meatrt.  Bei^amln  F.  Thurston  and 
Frederick  Rueekert.  for  complainants. 

Meaert.  Ednr  J.  PhUliiw.  Herbert  B. 
Wood*and  wUliam  Flt^  for  respondents. 

Stinewt  J.,  delivered  tbe  opinion  of  tbe 
court: 

In  order  to  entitle  a  party  to  a  decree  to  re- 
form a  written  instrument,  it  must  appear  that 
there  has  been  a  mutual  mistake  in  its  execu- 
tion. Bradford  v.  Romney,  80  Beav.  481;  Met- 
ropolitan Chuntiea  Ina.  8oc.  v.  Broan,  88  Beav. 
454;  Nevina  v.  Dvniap,  38  N.  Y.  676;  Lyman  v. 
United  Int.  Co.  17  Johns.  373;  Ludington  v. 
Ford,  88  Mich.  138;  Paulimn  v.  Van  Ideratine. 
28  N.  J.  Eq.  806.  The  rule  and  the  reasons 
upon  which  it  rests  are  clearly  stated  bv  Ames, 
Cfi.  J. ,  in  Diman  v.  Providence,  W.  &  B.  B.  Co. 
5  R  I.  130.  "A  court  of  equity  has  no  power 
to  alter  or  reform  an  agreement  made  between 
parties,  since  this  wouM  be  in  truth  a  power  to 
contract  for  them;  but  merely  to  correct  the 
writing  executed  as  evidence  of  the  agreement, 
so  as  to  make  it  express  what  tbe  parlies  actuallv 
agreed  to.  It  follows  that  the  mistake  which  it 
may  correct  in  such  a  wrilingmuA  be,  as  it  is  usu- 
ally expressed,  tbe  mistake  of  both  parties  to  it; 
that  is,  such  a  mistake  in  the  draughting  of  the 
writing  as  makes  it  convey  the  intent  or  mean- 
ing ofoeither  party  to  the  contract.  If  the 
court  were  to  reiorm  tbe  writing  to  make  H  ac- 
cord with  the  intent  of  one  party  only  to  the 
i^reement,  who  averred  and  (proved  that  he 
signed  It,  aS  it  was  written,  by  mistake,  when 
it  exactly  expressed  the  agreement  as  under- 
stood by  the  other  party,  tbe  writing,  when  so 
altered,  would  be  just  as  far  from  expressing 
the  agreement  of  the  parties  as  it  was  before: 
and  the  court  would  have  been  engaged  in  tbe 
fflugular  office,  for  a  court  of  equity,  of  doing 
right  to  one  pulv  at  the  expense  of  a  predsdy 
equal  wrong  to  the  other." 

™  «u»  recognizes  5n^>th^^i@^(5^. 
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that,  where  there  has  been  a  material  mistake 

upon  oDe  side,  the  court  ma^  rescind  and  can- 
cel the  agreement,  when  It  can  do  so  without 
in;{ustice  to  the  other  party.  There  are  two 
pnoclpal  classes  of  cases  Id  which  this  power 
of  Ute  court  is  exercised.  Une  includes  cases 
of  executory  contracts  and  the  like,  where  the 
parties  can  he  put  in  atatv  quo.  In  these  cases 
the  parties  have  not,  in  realiQr,  ureed;  their 
mtadB  have  not  mot;  and  if  one,  without  fault 
on  his  part,  has  hound  himself  to  som^inc 
materially  different  from  what  he  supposed  it 
to  be,  which  can  be  annulled  without  loss  or 
injustice  to  the  other  side,  it  is  deemed  to  be  in- 
equitable to  enforce  it.  Lawrence  v.  Staigg,  8 
R.  I.  256;  8.  C.  10  R.  I.  981;  HarritT.  Pepper- 
eU.  L.  R.  6  Eq.  1;  OarrardY.  Vrcmka,  80  Bear. 
445;  Wrig}it  v.  Qoff.  2S  Beav,  207;  ^rr  v. 
Benedict,  99  Mass.  46S;  QUm  t.  Hutbert,  102 
Mass.  24. 

Another  class  includes  cases  where  the  mis- 
take of  the  party  complaining  has  arisen  from 
the  concealment  or  withholding  of  facts  which 
the  other  party  was  bound  to  disclose;  thus 
amounting  to  ^ud,  actual  or  confitnictive, 
which  is  one  of  the  londamental  elements  of 
Jurisdiction  in  equity.  This  case  does  not  come 
within  any  of  Uiese  grounds  of  relief.  The 
written  Instrument  cannot  be  reformed,  because 
there  was  do  mutual  mistake.  The  complain- 
aot  Fehlberg  formerly  manufactured  oleomar- 
garine in  New  Haven,  but  bis  establishment 
was  seized  and  closed  upon  a  suit  for.  the  al- 
leged infringement  of  a  patent  held  fay  a  rival 
manufacturer.  Ue  was  then  Informed  by  the 
defendants  Hoyt  and  Ohly  that  they  had  the 
only  valid  patent  for  the  mauufacture  of  oleo- 
mtfgarine,  and  that  they  should  stop  evei^body 
who  did  not  have  their  license.  Negotiations 
followed  which  resulted  in  the  execution  of  the 
agreement  or  license  set  forth  in  tiie  bill.  The 
defendants  Eay  the  contract  was  written  Just  as 
It  was  agreed  upon,  and  just  as  they  understood 
and  intended  it  should  be.  The  only  evidence 
of  a  mutual  mistake  is  the  testimony  of  the 
complainants  that,  unable  to  comprehend  the 
document,  from  their  imperfect  knowledge  of 
the  English  language,  they  relied  on  the  de- 
fendants,— especially  on  Ohly,  who  spoke  Ger- 
man,— and  were  told  It  gave  them  the  sole  and 
exclusive  right  to  make  and  sell  oleomargarine 
in  Rhode  Island.  The  complainants  also  state 
that  it  was  agreed  that  they  were  to  pay  noth- 
ing under  the  license  until  otho- manufacturers 
here  had  been  stopped.  But  there  could  have 
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been  no  mistake  about  these  things  on  the  pan 
of  the  defendants.  They  had  bought  the  nght 
to  issue  licenses  under  the  Cosine  patent;  tbe^ 
were  familiar  with  the  form  and  eCect  of  li- 
censes, and  knew  perfectly  well  the  terms  of  the 
paper  they  gave  to  the  complainants.  If  they 
stated  wbat  it  is  said  they  did,  it  was  not  a  mis 
take,  but  a  lie — a  fraud.  There  is  no  ground 
for  Informing  the  Instrument,  tm  there  ms  no 
mutual  mistake.  It  might  be  annulled  for 
fraud,  but  we  do  not  understand  that  the  bill 
chargesfraud.  Following  a  too-common  piac- 
tice,  the  bill  goes  on  witb  a  sort  of  affidavit  or 
narrative  of  the  transaction, — not  setiing  out 
facts  so  much  as  the  evidence  of  facta. — » 
though  stating  tiieevidfflice  whit^  a  case  ii 
to  be  maintainedlstheaamething  as  stating  the 
caseitsdf.  The  difficulty  with  such  afoaictice 
is  that  the  court  is  frequently  at  a  loss  to  know 
what  a  complainant  means  to  state  or  ch»rgc. 
and  upon  what  ground  he  seeks  relief.  As 
there  is  no  charge  of  fraud  in  this  case,  as  we 
construe  the  bill,  we  do  not  pass  upon  thai  ques- 
tion, and,  of  course,  cannot  set  the  iustnunral 
aride  on  that  ground. 

Neither  Is  the  case  one  where  the  instmiDeai 
can  be  annulled  for  the  material  mistake  <A  one 
party.  The  contract  has  been  partiallir  exe- 
cuted. For  several  years  the  complunsoti 
have  been  manufacturing  oleomargarine;  if 
not  according  to  the  patent,  at  least  under  tbe 
license,  which  they  do  not  offer  to  give  up  or 
seek  to  have  anniwed.   The  parties  cannoc  be 

S laced  in  ttatu  quo  without  recompense  to  tbe 
efendants  for  the  time  the  license  has  no. 
But  this  involves  the  whole  question  between 
the  parties,  viz.:  what  their  agreement  wu. 
and  whether  anything  was  to  be  paid  nntil  afto' 
the  other  manufacturers  had  been  stopped. 
The  contract  says  nothing  alxnit  this,  but  tbe 
complainants  say  this  was  a  part  of  the  urc^ 
ment.  If  so,  we  do  not  -think  It  was  an  uno- 
cent  omission,  or  a  misapprehennon  as  to  the 
effect  of  the  paper,  but  simple  deceit  If  then 
was  fraud,  the  contract  cannot  be  enforced;  if 
there  was  no  fraud  and  there  is  no  proof  of  mu- 
tual mistake,  the  compfalnants  must  abide 
a  contract  improvidently  made.  Tbe 
forum  for  tryhig  the  Cfuestion  of  fraud,  aiaoe  it 
ts  not  charged  nere,  is  in  the  actions  at  few 
brought  to  recover  the  money  due  under  tbe 
contnict;  and  for  that  reason  the  prosecutiOBitf 
the  suits  ought  not  to  be  enjoined. 

BiU  ai$mu»ed,  with  eoad ,  but  wiAout  pr^M- 
diee  to  the  auitt  at  law. 
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SlTPHEME  COUBT  OP  ERROBS. 


George  TURNEY 

V. 

Town  of  BRIDGEPORT. 

1.  P«r»onB  dealing  with  towaa,  through 
the  medium  of  committees  and  other 
agents  of  towns,  mnet*  at  their  peril, 
taim  motioe  of  the  scope  and  measure  of 
the  powers  of  saeti  oommitteeB  and 
msents. 

3.  When  a  town  by  legal  vote  Uadta  the 
amount  of  an  appropriation  for  a  spe- 
cific purpose,  ana  by  tbe  same  vote  ap- 
points a  oommittee  to  carry  that  pur- 
pose into  effect,  such  committee  has  no 
bni^ed  aatfaority  to  involve  the  town 
in  any  i^dditional  expense. 

3.  A  town  cannot  contract  except  by  a 
vote  passed  at  a  legal  townmeetln|r  or 
in  strict  acoordanoe  with  the  podtive 
IHOTisions  of  some  statute. 

4.  The  mere  occvpation  and  use,  by  a 
town,  of  a  school  building  erected  on 
land  belonging  to  tbe  town  at  a  cost  in 
excess  of  the  amount  limited  and  ap- 
pointed by  the  town  for  its  erection, 
will  not  render  the  town  liable  for 
such  nnanthorised  excess  in  cost. 

5.  A  ratiileationbya  town  of  previously 
unanthorlsed  acts  of  an  affoni.  must 
be  made  in  a  lawful  manner,  and,  as  a 
role,  directly  and  not  by  implication, 
and  must  be  made  with  a  full  know- 
ledge of  all  material  facts. 

6.  ^o  estoppel  In  pais  can  be  created  as 
a^gainst  a  town,  except  by  conduct  on 
the  part  of  the  town  which  the  person 
claiming  the  estoppel  has  the  right  to 
and  does  in  fact  rely  on. 

(PUrfiold  Filed  December  6, 1887.) 

CROSS-APPEALS  from  a  ludgment  of  the 
Superior  Court  of  Fairfield  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover  for 
work  done  and  materials  furnished  in  the  erec- 
tion of  a  school  building.  Affirmed. 

Argued  before  Park,  Ch.  Carpenter,  Par- 
dee. Loomis,  and  Stoddard,  Jj. 

The  action  was  tried  to  a  jury,  before  Fenn, 
J.  The  comptalnt  claimed  $35,000  damages, 
but  tbe  jury  returned  a  verdict  in  plaintiff's 
favor  for  only  9S,180,  and  he  appealed  to  this 
court  claiming  error  in  the  mliogs  and  charge 
of  the  court.  Defendant  also  appealed,  claim- 
ing error  in  Ihe  rulings  and  charge,  and  alleg- 
ing that  tbe  plaintiff  had  already  been  fully 
paid  under  tbe  contract.  Defendant's  counsel 
agreed  that,  in  case  the  court  should  find  that 
tbe  plaintiff  was  not  entitled  to  have  the  verdict 
disturbed  for  the  reasons  assigned  by  b!m,  then 
they  would  not  ask  for  a  new  trial  on  behalf  of 
defendant. 
Further  facts  appear  in  tbe  opinion. 
Meaars.  Goodwin  Stoddard  and  D. 
Davenport,  for  plaintiff: 

When  a  builder  enters  into  a  contract  to 
erect  a  building  according  to  a  certain  plan  for 
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a  specific  sum,  such  contract  becomes  the  law 
for  the  parties,  and  they  are  both  bound  by  it; 
and  if  alterations,  deviations,  additions,  and 
omissions,  duly  authorized,  are  made  in  tbe 
construction  of  such  building,  they  forni  the 
snhject-matter  of  a  new  contract,  either  ex- 
press or  implied,  without  affecting  the  oruinsl 
contract,  and  must  be  settled  for  agreeab^  to 
such  new  contract.  But  If  such  changes  are 
so  extensive  that  the  building  actually  built  is 
so  different  from  that  shown  in  the  plan  that  it 
cannot  be  considered  as  built  according  to  such 
plan,  and  said  plan  is  so  far  departed  from  that 
It  is  impossible  to  trace  it  in  order  to  properlv 
determine  what  is  extra  work,  the  builaer  u 

Eennitted  to  charge  for  the  whole  work  done 
y  measure  and  vi3ue. 

MeCormick  v.  GonruHy,  3  Bay,  401;  Hollint- 
ead  V.  Maetier,  18  Wend.  276;  I  Swift,  Dig. 
p.  688;  Chitty,  Cent.  p.  666;  Pepper  v.  Bur- 
(and,  Peake.N.  P.  108;  Ihiboia  v.  Delaware  * 
H.  a  Co.  4  Wend.  289. 

In  order  that  a  contract  may  exist  between 
parties,  whether  acting  in  person  or  tbroagb 
the  instrumentality  of  agents,  either  general  or 
special,  there  must  be  a  meeting  of  the  minds 
of  tbe  parties;  and  where  one  party,  actli^ 
through  the  instrumentality  of  an  agent,  either 
general  or  special,  has  sought  to  enter  into  a 
contract  with  another  for  tbe  performance  of 
work  or  the  furnishing  of  materials,  and  has 
failed  in  so  doing  through  the  want  of  a  meet- 
ing of  minds  between  the  agent  and  such  otW 
party,  and  the  principal  has  recdved  and  ac- 
cepted tbe  benefit  of  the  labor  and  materials  of 
such  other  party,  furnished  to  him  under  such 
misunderstanding,  tbe  law  will  imply  a  con- 
tract on  tbe  part  of  the  principal  to  pay  to  the 
other  party  the  reasonable  and  just  value  of 
such  labor  and  materials,  whether  such  value 
is  or  is  not  In  excess  of  the  amount  for  whidi 
the  agent  was  aathorized  to  cooteapt. 

Turner  v.  WAater,  Hi  Kan.  88;  8.  C.  86  Am. 
Rep.  258,  254. 

An  adoption  of  the  agency  in  part  adopts  it  in 
the  whole,  because  a  principal  is  not  permitted 
to  accept  and  confirm  so  much  of  a  contract, 
made  by  one  purpotting  to  be  his  agent,  as  be 
shall  think  beneficial  to  himself,  and  reject  the 
remainder. 

1  Pars.  Cont.  p.  51. 

If  the  plans  and  specifications  were  prepared 
by  the  defendant  and  handed  to  tbe  plaintiff 
for  his  signature,  they  were  to  be  construed 
most  favorably  to  bim;  and  if  plaintiff  built  in 
accordance  with  his  interpretation  of  said  plans 
and  specifications,  which  was  acquiesced  in  or 
not  dissented  from  by  the  building  committee 
and  architect,  and  under  tbe  immediate  direc- 
tion and  control  of  the  committee,  and  with  its 
approval,  both  parties  may  be  said  to  have 
adopted  and  acted  on  this  construction,  and  are 
bound  by  it. 

Omafia  v.  Bamviond,  94  U.  S.  90  (24  L.  ed. 
70);  Huidekoper  v.  Donglaaa,  7  U.  S.  SCranch, 
71  (3  L.  ed.  869);  Chicago  v.  Stuldon,  78  U.  8. 
9  Wall.  54  (18  L.  ed.  596);  Eltingv.  Sturtevant, 
41  Conn.  183. 

Bringing  a  suit  upon  a  contract  made  by  an 
agent  in  excess  of  authority,  or  reiving  upon  It 
as  a  defense,  ratifies  all  of  its  provisions. 

Fiedler  v.  Smith,  6  Cush.  839,  840;  Weat 
Boj/lalon  iffff-  Go-      Searle,  15  Pick.  2 


766 


New  Ehglasd  Rbpobteb — Sup.  Ct.  of  Eer.  of  Connecticdt. 


1887. 


Greenl.  Ev.  %  66;  Widetufr  v.  Lane,  14  Micb. 
138. 

If  a  party  ratifies  a  contract  made  by  another 
in  bis  behalf,  he  must  ratify  it  as  tbe  agent 
has  made  it 

Brigham  v.  Palmer,  8  Alien,  460. 

Allegations  initbe  pleading  are  admissions,  as 
against  the  party  makio^  them;  and,  as  such, 
are  part  of  the  evidence  in  the  case. 

Jforthem  Pac.  R.  Co.  v.  Paine,  119  V.  8.'561 
(80  L.  ed.  518). 

A  municipal  corporation  may  ratify  the  un- 
authorized acts  and  contracts  of  its  agente  or 
officers,  which  are  witbin  its  corporate  powers. 

The  same  principles  are  applicable  in  respect 
to  corporations  as  to  natural  persons. 

Where  the  relation  of  principal  and  agent 
bas  once  existed,  the  principal  is  bound  to  give 
notice  that  he  will  not  sanction  the  unauwor- 
ized  act  of  the  agent,  performed  io  good  faith 
and  for  his  benSt,  when  information  of  it  is 
conveyed  to  biin.  This  is  based,  not  on  any 
principle  of  estoppel,  but  of  election,  as  in 
other  cases,  and  upon  the  inference  as  to  the 
intention  which  may  be  drawn  from  the  con- 
duct. 

Philad^ia,  W.  &  B.  B.  Co.  v.  GoteeU,  38 
Pa.  SS5;  Fbit&rr.  Boelasett,  104  Mass.  172;  Met- 
ealf  V.  WiUiamt,  4  New  Eng.  Rep.  289,  144 
Mass,  464;  Brigitani  v.  Petert,  1  Gray,  147; 
Thaj/er  v.  White,  12  Met.  846;  Bemick  v.  Sand- 
ford,  118  Mass.  107;  Dill.  Mun.  Corp.  §  885; 
Lawenee  v.  Letots,  138  Mass.  661;  Petertoav. 
Mapor,  17  N.  Y.  458,  467,  468;  Barred  t.  Me 
Danielt,  126  Mass.  415. 

A  ratiflcation  by  a  corporation  may  be  im- 
plied from  its  conduct. 

Burlington  Y. Nev> Haten  (fijr.G).26Conn.51. 

The  Act  <^  1877  was  not  intended  to  invali- 
date cTipendttures  and  contracts  made  in  excess 
of  a  specific  appropriation,  but  to  punish  the 
officer  or  agent  who  exceeded  it  wilfully,  and, 
even  then,  does  not  apply  to  the  case  or  neces- 
sary expenditures  for  the  schools  after  the  spe- 
cific appropriation  has  been  exhausted. 

Harrit  v.  Runnels,  58  U.  8.  12  How.  79  (13 
L.  ed.  901);  People's  Bank  v.  Manvfactvrera 
Nat.  Bank,  101  U;  S.  183  (26  L.  ed.  907);  Chi- 
eago,  R.  I.  A  P.  R.  Co.  v.  fli?«ian/,)74  U.  8.  7 
Wall.  418  (19  L.  ed.  117). 

The  plaintiff  did  the  work  upon  the  promise 
of  the  defendant  topay  him.  If  the  promise  of 
the  town  was  void,  then  there  was  a  failure 
of  consideration,  and  the  plaintiff  can  recover 
under  the  common  counts. 

DiU  V.  Wareham,  7  Met  447. 

The  town  has  had  the  benefit  of  the  plaintiff's 
labor,  materials,  and  money,  and  cannot  retain 
it  and  avoid  payment  on  the  plea  that  it  bad  no 
authority  to  enter  into  the  contract  Defend- 
ant in  its  answer  did  not  claim  that  Its  agents 
exceeded  their  author!^  as  agents,  but  express- 
ly alleged  that  it  entered  into  the  contract  of 
November  6,  1880,  and  then  sets  up  the  defense 
that  it  had  not  authority  to  enter  into  the  con- 
tract. 

Mou  V.  Bottu  Min.  Lead  Co.  S  Hill,  187;  IHU 
V.  WofwAam,  7  Met.  447;  Argenti  v,  iSon  ^Van- 
eitco,  16  Gal.  265;  MeOraeken  v.  San  Franei$eo, 
16Cal.  631;  Manh  v.  Fulton  County,  77  U.  8. 
10  Wall.  684  (19  L.  ed.  1042);  Louiaiana  v. 
Wood,  102  U.  S.  299  (26  L.  ed.  168);  Qaum  v. 
ClarkmUU,  6  Dfll.  C.  Ct  180. 
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Where  a  corporation  adopts  the  agreaneiit 
of  their  agent  and  partially  perfimna  it,  it  lie- 
comes  the  contract  of  the  corporation,  inde- 
pendent of  any  prior  authority  of  the  agent, 
which  cannot  then  be  broiu;ht  in  questkHL 

Internationals.  8.  A  R.  S.  Co.  v.  Unittd 
States,  18  Ct.  CI.  209. 

When  the  act  of  the  agent  is  brought  to  tbe 
knowledge  of  the  principal,  he  must  dtaavow 
promptly, 

Indianapolis  RoU.  Mill  Co.  v.  St.  LouU  Ft. 

8.  ft  W.  S.  Co.       v.  S.  S80  (80  L.  ed.  8S9). 

The  law  provides  that  the  school  committee, 
in  a  town  which  has  abolished  all  achod  dis- 
tricts, are  made  the  agents  who  shall  nuuuge 
the  property  of  the  town  pertaining  to  schoofa, 
and  that  the  expenses  of  maiotainingacbooliin 
such  town,  which  are  incurred  with  its  approv- 
al, shall  be  paid  by  the  town. 

SJiaron  v.  SaUmury.  29  Conn.  117;  Daridtou 
V.  Bridgtjfort,  8  Conn.  476;  Fi^er  v.  MOi- 
tanti  of  School  JXat.  Jfo.  17,  4  Cush.  494;  Smith 
V.  Seotfs  Bidge  School  Dist.  20  Conn.  820;  Wa- 
$on  V.  School  Dist.  No.  4,  82  N.  H.  129. 

Messrs.  Robert  E.  D*  Forest,  A.  B. 
BeerSt  and  Joseph  A.  Joyce,  for  defend- 
ant: 

Plaintiff  was  estopped  by  bis  pleadings  from 
taking  or  asking  anything  on  the  gronnd  of 
any  implied  contract  or  on  the  ground  of 
Huy  other  express  contract  than  the  one  of  No- 
vember 8,  1880. 

He,  in  certain  of  faia  counts,  founds  hte  case 
upon  an  open,  unresdnded  agreemrat  bindiog 
upon  himself  and  the  town. 

The  defendant  in  his  answer,  admitted  the 
contract  It  stood,  therefore,  a  &ct  admitted 
in  the  pleadings,  by  both  parties,  that  such  coo- 
tract  had  been  made  and  was  still  in  force 
when  the  trial  began. 

A  party  cannot  at' the  same  time  prosecute 
two  demands,  against  the  same  person,  dut 
upon  their  very  face,  in  the  aolemn  ftmn  of 
pleading,  are  inconsistent  with  each  other. 

If  the  plaintiff  would  not  elect  upon  which 
one  of  the  two  inconsistent  theories  he  wodd 
stand,  defendant  had  a  right  to  elect  which  one 
it  would  admit,  and  which  one  it  would  deny: 
and  when  defendant  admitted  that  the  oootnci 
of  November  6,  1880,  had  not  been  resdoded 
or  merged  in  any  parol  agreement,  bat  wis 
still  open,  uniesciiidied,  and  of  bindiog  fcvte, 
platnnff  was  estopped  to  dalm  the  ciHitnry. 

Collom  V.  Bi^,  88  Minn.  60,  and  c*w 
cited;  BandaU  v.  Constans,  Id.  838;  TrimH' 
V,  Ihty,  76  Ohio  St.  129;  Ormt  v.  Bitdreth.  3> 
Cal.  618. 

As  to  estoppel,  see— 

Kreg  v.  Bvmnann,  4  West.  Rep.  261,  21  Ma 
App.  343;  Thruth  v.  Cameron,  4  West  Rep- 
770;  Id.  894,  m-.Smilh  v,  BaOoek.BUom.Vt. 
78;  Baeet  r.  Ingermm,  12  How.  Pr.  881;  Whii- 
acre  v.  Culver,  8  Minn.  138;  Niehats  v.  LarUt, 
79  Mo.  264:  Leitentdorfer  v.  King,  7  CoLttT- 
The  court  could  compel  electicMi. 
Bepbum  v.  Babeoek,  9  Abb.  Pr.  139,  no»e; 
Berringer  v.  CtM.  68  MicA.  567;  Wetmm  t. 
MeDougaU,  32  Mich.  876;  BurantY.  ^terdMr. 
19  How.  Pr.  94;  mtrUdi  t.  jStna  L.  /ml  0»- 
4  West  Rep.  87, 88 Ho.  849;  FiummerY.  IkU. 
23  Minn.  15;  Ooata  v.  SanaOtm,  5  Md.  138. 
So  the  court  may  aet^adde  «»Dplahit  ilto 
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Sipperly  t.  Troy  <S!B.B.U.9  How.  Pr.  88. 

In  cases  where  oppOTtnni^  to  i^ead  after  the 
ri^t  accrued  is  not  presented,  the  estoppel 
may  be  taken  advantage  of  by  way  of  objec- 
tion to  evidence. 

1  Swift,  Dig.  p.  622;  Plummer  v.  Mold, 
32  MioD.  16;  Lindm  v.  Hepburn,  3  Sandf. 
668;  EhHidt  v.  ^na  L.  Int.  Co.  4  West.  Rep. 
97^  88  Mo.  349;  Bobertt  v.  LeaUi.  14  Jones  &S. 
81 ;  }  Chitty,  PI.  7  Am.  ed.  260-488;  Oould,  PI. 
ed.  1883,  chap.  4,  p.  171,  S&9,4; Smith  v.  Hal- 
todt,  8  How.  Pr.  7B;  Oardirurr.  Ogdm,  23  N. 
Y.  8»7;  Morris  v.  Bexford.  18  N.  T.  552.  567; 
Berringer  v.  Oobb,  68  Mich.  667;  Wetmore  v. 
MfDougaU,  82  Mich.  276;  Hart  v.  LongflOd.  7 
Mod.  148,  195;  Netil  v.  Soper,  1  Balk.  218;  By- 
am  T.  'WylU,  5  Tyr.  877;  Neid^er  v.  Chattain, 
71  Ind.  8iS8;  IndianapolU  Nat.  Bank  v.  Boot, 
5  West.  Rep.  386,  107  Ind.  224;  Leedav.  Bich- 
oumd,  102  Ind.  372-884;  WeaUm  U.  7W.  Co.  v. 
Young,  98  Ind.  118;  Ferguson  v.  OiU)ert,  16 
Ohio  St.  88;  Fern  v.  Vanderbilt,  13  Abb.  Pr. 
78;  Bigelow,  Estop,  ed.  1872,  618,  617, 618.  684. 

PlaintifF  had  no  right  to  ask  or  take  any- 
tbiiiE  in  the  case  aside  from  the  contract  of  No- 
veoiDer  6, 18^,  because  upon  well-settled  prin- 
ciples of  public  policy,  and  from  the  limited 
powers  of  Connecticut  towns,  there  was  no 
foundation  for  any  other  contract,  express  or 
implied. 

The  particular  form  in  which  the  business  is 
done  by  such  town  is  not  material,  but  to  give 
it  an^  validity, — to  make  it  an  act  of  the  cor- 
poration at  all, — it  must,  in  one  form  or  another, 
be  done  by  vote  of  a  town  meeting. 

The  Statutes  of  the  State  of  Connecticut  are 
the  charter  of  Connecticut  towns,  and  all  their 
powers  are  derived  therefrom. 

Webster  v.  Harwinton.  83  Conn.  181-187; 
State  V.  Fyler,  48  Conn.  145;  Booth  v.  Woodiu- 
ry.  83  Conn.  187. 

The  vote  authorizing  a  contract  must  be 
passed  at  a  meeting  ezfveesly  waroed  for  that 
purpose;  otherwise  the  vote  is  void,  as  uHra 
virts,  and  ineffectual  as  though  the  town  had 
no  corporate  power  to  pass  it  at  all. 

Rev.  Stat.  1875,  p.  88,  g  1:  p.  186,  6  14; 
Hayden  v.  Noyes,  5  Conn.  891;  Brookisn  Trust 
Co.  V.  Hebron,  61  Conn.  39. 

And  the  requisite  warning  of  the  meeting 
most  be  afflrmailrely  shown  by  the  party  seeking 
to  establish  a  right  upon  the  action  of  the  mee^ 


_io0t^field  T.  (barter  Oak  Nat.  Bank,  131 U. 
S.  131  (»0  L.  ed.  938). 

And  the  contract  can  be  proved  in  no  way  ex- 
cept by  the  town  records,  showing  the  warn- 
ing and  holdiug  of  the  meeting  and  the  cor- 
pcvate  vote  rdlM  upon. 
Giibert  v.  New  Haven,  40  Conn.  105. 
Where  a  corporation  has  power  to  contract 
in  relation  to  a  certain  subject  in  only  one  way, 
it  cannot  by  any  possibility  obligate  itself  ex 
contractu  in  regard  to  that  subject  in  any  other 
way;  the  law  never  implies  a  promise  where  it 
protiibits  an  express  one, — never  implies  a  coo- 
tract  against  its  own  policy  and  prohibitions. 

Wiimm  T.  School  Mt.  No.  4.  83  N.  H.  126, 
137;  Jordan  v.  School  Dist.  No.  S.  88  Me.  164; 
Harris  v.  School  IHst.  No.  10,  28  N.  H.  61-68; 
Hayward  v.  School  Diet.  No.  13,  2  Gush.  419; 
Dqtis  V.  School  Dist.  No.  g,  24  Me.  849;  PraU 
V.  BwantM,  15  Tt  ISO;  Zottman  v.  San  Fran- 
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dsco,  30  CaL  96;  79  Am.  Dec.  666;  18  Md.  284; 
Donooan  v.  Mayor  o/N.  T.  88  N.  Y.  391 ;  Brady 
V.  Mayor  of  N.  K  N,  Y.  819;  8.  C.  3  Bosw. 
173;  PeopU  v.  Flagg,  17  N.  Y.  584-691;  Johnson 
V.  Indianapolis,  16  Ind.  227;  Durango  v.  Pen- 
nington, 8  Col.  257;  Bonesteel  v.  Mayor  of  N. 
T.  22  K  Y.  162;  McSpedon  v.  Maym-  of  N.  F.  7 
Bosw.  601;  (Jttatoa  v.  Casey,  108  U.  S.  110,  131 
(27  L.  ed.  669). 

Where  a  thing  is  directed  to  be  done  through 
certain  means  w  in  a  particular  manner,  there 
is  implied  an  inhibition  upon  doing  it  through 
other  means  or  in  a  different  manner. 

Des  Moines  v.  Oilehrist,  67  Iowa.  210-218; 
Leavenworth  v.  Norton,  1  Kan.  482  ;  Chvrch- 
man  v.  Indianapolis,  8  West.  Rep.  917,  110 
Ind.  259;  Boper  v.  MeWhorter,  77  Va.  214; 
Kirkham  v.  Russell,  76  Va.  966;  Charleston  v. 
Beed,  27  W.  Va.  681;  S.  C.  55  Am.  Rep.  888 ; 
Birmingham  etc.  B.  Go.  v,  Birmiiwjham  St.  JB. 
Go.  79  Ala.  465;  Knox  City  v.  Tlumpson,  3 
West.  Rep.  166,  19  Mo.  App.  528;  Buggies  v. 
Collier,  48  Mo.  876;  Bumsey  Mfg.  Go.  v.  SdieU 
City,  4  West.  Rep.  753,  21  Mo.  App.  175;  Steui- 
art  T.  Clinton,  79  Mo.  608,  609.  610;  Mi^  t. 
Kansas  City,  18  Mo.  App.  217. 

Those  who  deal  with  the  officers  of  a  corpo- 
ration  must  ascertain,  at  their  peril,  what  tiiey 
will  be  conclusively  presumed  to  know, — that 
these  public  agents  are  acting  strictly  within 
the  sphere  limited  and  prescribed  by  uw,  and 
ont8ide.of  which  they  are  utterly  powerless  to 
act. 

Cheeney  v.  Brookfield,  60  Mo.  54;  Saxton  v. 
St.  Joseph,  60  Mo.  158;  Swift  v.  WiUiamsburgh, 
24  Barb.  427-483  ;  BloomfiM  v.  Charter' Oak 
Nat.  Bank,  121  U.  S.  131  (80L.ed.  938/:£hN»t- 
lyn  Trust  Go.  v.  HAron,  51  Conn.  22;  Beiehard 
V.  Warren  County,  81  Iowa,  881;  Starr  v.  Des 
Moines  County,  ^  Iowa,  292;  Zottman  v.  San 
Francisco,  20  Cal.  96;  Murphy  v,  Napa  County, 
Id.  502;  BuUer  v.  Charlettoien,  7  Qray,  18; 
McSpedon  v.  Mm/ot  of  N.  T.1  Botw.  601;  Bra- 
dy v.  Mayor  of  N.  T.  3  Bosw.  178;  Farmers  L. 
dk  T.  Co.  V.  Mayor  of  N.  T.  4  Bosw.  80;  Johnson 
V.  Indianapolis,  16  Ind.  237;  Dennison  v.  St. 
Louis  Co.  83  Mo.  169;  HuU  v.  Marshall  County, 
13  Iowa,  142;  Glarkv. Des  Moines,  19  Iowa,  209; 
Manning  v.  Fan  Buren  Twp.  28  Iowa,  882;  Wol- 
eott  V.  Lawrence  County,  26  Mo.  378;  Taylor  v. 
Wayne  Twp.  25  Iowa^7;  Taylor  v.  Otter  Creek 
Twp.  36  Iowa,  381;  Durango  t.  FimningUm,  8 
Col.  367;  Mitter  v.  Kansas  Gi^,  18  Mo.  App. 
317.  337;  Carron  v.  Martin,  60  Am.  Dec.  584, 
note.  689. 

That  construction  will  obtain  which  would 
make  the  contract  valid  and  effectual;  and  to 
construe  this  contract  to  mean  that  plaintiff 
could  recover  for  extras,  a  sum  in  excess  of  the 
amount  known  by  him  to  remain  of  the  appro- 
priation would  defeat  the  whole  agreement, 
since  such  construction  would  make  said  con- 
tract illegal  and  void. 

Chitty.  Cout.  p.  80 ;  1  Swift,  Dig.  p. 
223,  Rule  1;  225,  Rule  7;  236,  Rules  C  15; 
Shep.  Touch.  85;  Cro.  Eliz.  705;  2  Pars.  Cont. 
500.  506:  Clark  v.  Pinney,  7  Cow.  681 ;  Doyle 
V.  ?'«»,  5111.  303,354e(w;.;  Bedmant.  Hkrl- 
ford  F.  Ins.  Co.  47  Wis.  89;  Harrington  v. 
Kloprome,  4  Doug.  6  ;  Btley  v.  Vanhouten.  4 
How.  (Miss.)  428  ;  Co.  Litt  43. 183;  Archibald 
V.  Thomas,  8  Cow.  284;  Many  v.  Beekmanlron 
a..  9Mge,  188,  ««.v.jr*^9,a55fl»?. 
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Hudaon  v.  Whiting,  17  Conn,  490;  Brown  r. 
8later,  16  Conn.  192  ;  Morri*  A  E.  B.  Co  v. 
Stmex  R.  Co.  30  N.  J.  Eq.  543-668,568;  Attv- 
Gen.  T.  Clapham,  4  De  G.  M.  &  Q.  591;  81 
Eng.  L.  &  Eq.  143;  Mob$  v.  BainhHgge,  18  Beav. 
478;  81  Eng.  L.  &  Eq.  S6S;  Bailey  v.  CUm,  87 
Conn.  408;  Atlwood  v.  Munningt,  7  Barn.  & 
C.  378;  14  Eng.  0.  L.  42;  Lampon  v.  Corke,  5 
Barn.  &  Aid.  «06;  7  Eng.  0.  L.  305;  Ljfmanv. 
Clark,  9  Mass.  335;  Rirll  v.  Lard,  18  Pick.  833; 
Jackson  v.  Stackhouge,  1  Cow.  138;  Melntyre 
T.  WiUiamgon,  1  Edw.  Ch.  34. 

As  to  power  of  the  committee  to  make  a  new 
contract,  see — 

Keya  v.  WeM/rd,  17  Pick.  373;  Barker  t. 
Ohe^trfeld,  103  Mass.  181 ;  fftaiburtony.  Frank- 
foH,  14  Mass.  214;  Tainter  v.  Woree$ter,  128 
Mass.  811,  817:  Palmer  t.  BaverhiU,  98  Mass. 
487,  489;  Cotcell  8av.  Bank  v.  WineAeater,  8 
Allen,  109;  Bopnion  v.  Lpnn  OaaligH  Co.  124 
Mass.  197;  Welli  v.  People,  71  01.  582;  School 
Directors  v.  Pitgteman,  76  III.  189;  JVm  T. 
AHjn£  of  Education,  73  III.  508. 

As  the  committee  bad  no  autbority  to  con- 
tract beyond  the  amount  specified,  and  aa  the 
resolution  limiting  their  autbority  is  recited  in 
the  contract,  and  as  any  attempt  upon  their 

E art  to  contract  foragreaterexpenditure  would 
ave  b^n  criminal  as  in  violattoD  of  tbe  ex- 
press statute  of  the  State,  Pub.  Acts  1877, 
chap.  ISO,  g  3,  p.  318,  the  parties  mast  be  held 
to  have  contracted  ^tb  reference  to  that  law 
and  that  authority  and  to  have  understood  and 
intended  to  make  a  legal  and  valid,  and  notan 
illegal  and  invalid,  agreement. 

1  Swift,  Dig.  p.  m,  Rule  1;  p.  325.  Rule  7; 
p.  826,  Rules  9,  i5;  Shep.  Touch.  85;  Cro.  Eliz. 
705;  3  Pars,  Cont.  p.  500,  506;  Harrington  v. 
Kloprogge,  4  Doug.  6:  Clark  v.  Pinney,  7  Cow. 
681;  Co.  Utt.  43,  188;  Arc/tibald  v.  Thomas,  3 
Cow.  SS84;  Many  v.  Beek/naa  Iron  Co.  9  Paige, 
188;  Shore  V.  Wilmn,  9  CI.  &  F.  897;  Rudaon  v. 
Whitiiu,  17  Conn.  490;  Brown  v.  Slate}-,  16 
Conn.  192;  Morrie  A  E.  R.  Co.  v.  SuaaexR.  Co. 
30  N.  J.  Eq.  642,  563.  568;  Atty-Oen  v.  Clap- 
ham,  4  De  G.  M.  &  a.  691;  81  Eng.  L.  &  Eq. 
143.966. 

The  statute  !s  one  of  public  policy,  and  tbe 
town  will  not  be  permitted  upon  any  principle 
of  acceptance,  or  waiver,  or  estoppel,  or  rati- 
fication, to  nullify  and  break  down,  or  in  tbe 
slightest  degree  impair,  this  wise,  salutary,  and 
necessary  safeguaid  against  unauthorized  ex- 
penditure of  public  money. 

Norton  V.  Manajield,  16  Mass.  People  v. 
Blaekman.  14  Mich.  886;  T^omasY.  Richmond, 
79  U.  S.  13  Wall.  849.  858  (30  L.  ed.  4S8);  Chn- 
greaa  A  E.  8.  Co.  v.  Knowlton,  108  U.  8.  49(38 
L.  ed.  847),  and  cases  cited;  Chapman  v.  Doug- 
laa  County,  107  U.  3.  (37L.  ed.  878):  MiteheUv. 
Smith,  4  t.  8.  4  Dail.  269  (1  L.  ed.  828);  U.  S. 
Bank  v.  Owena,  87  U.  S.  2  Pet.  537  (7  L.  ed. 
508);  Oregf  v.  Book  4  N.  Y.  449;  BenOey  v.  B^ 
notd,  5  Bam.  &  Aid.  886;  PkUaddplida  Loan 
Co.  V.  Toumer,  18  Conn.  363. 

Where  an  instruction  is  erroneous,  tbe  court 
will  refuse  to  reverse  judgment  if  tbe  instruc- 
tion did  not  prejudice  the  party  claiming  er- 
ror, 

Rogers  v.  Hillhouae.  8  Conn.  405;  llouae  v. 
Metca^f,  27  Conn.  689;  NicA^ilaon  v.  Neio  York 
AN.H.  jB.  Ob.  32  Conn.  74;  Hattin  v.  Chap- 
man, 46  Conn.  607;  TP7n«ftT.  Ba^in,  68  Iowa, 
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764;  Tuek  v.  Singer  Mfg.  Go.  67  Iowa.  578;  <Xm 
V.  Lindiey,  9 West.  Rep.  218, 110  Ind.  837;  Gtt 
Co.  V.  Wheeling,  8  W.  Va.  830;  AmSa  v.  Fkr 
aonett,  6  West.  Rep.  564.  108  Ind.  202;  PofUr 
V.  Walta.  eWest.  Rep.  339,  108  Ind.  40;  Bri^- 
hope  R.  Co.  V.  Rooer$,  76  Va.  448;  Dewer  r. 
Akin,  40  Ga.  438;  McKay  v.  Leonard.  17Iowt, 
669;  Gardner  v.  Clark,  17  Barb.  588;  Book  t. 
Craghead,  85  Mo.  880;  Brown  v.  State,  9  We*. 
Rep.  205,  110  Ind.  486;  American  BibU'Soc  v 
JV»tfe,  8  West.  Rep.  66,  115  111.  628;  Coiupwit. 
Griqaby.  8  West.  Rep.  87.  116  DL  151;  Wood- 
bury V.  Lam^.  5  Minn.  889.  846;  Brantky  t. 
Carter,  26  Miss.  383;  Shagner  t.  Leaky,  % 
West.  Rep.  897,  31  Mo.  App.  110;  Byan  t. 
DonneUy,  71  HI.  101;  Bn^  t.  GidSwea.  80 
Mich.  362;  Qrwnkafv.  Birth,  30  U.  S.  5  Pet 
183  (8  L.  ed.  73>;  Cumminga  v.  Stone,  13  SDcIl 
70;  Banna  v.  Bti^fro,  83  Hiss.  135;  Hania  r. 
Neal.  44  Miss.  313;  AmeeU  t.  GMetM(Fa.)  T 
Cent.  Rep.  487. 

The  record  must  show.  aflBrmatiTeljr,  that 
charges  asked  for  and  refused  have  appucatioa 
to  the  facts  In  evidence,  or  the  presnmptkm 
arises  that  they  were  properly  refused  t<x  ir- 
relevancy. 

Wilmn  v.  Lawrence,  139  Maas.  818;  B»m- 
phreya  v.  Wooiatown,  7  Cent.  Rep.  109,  48  N.J. 
L.  588,  695;  HorseJUM  v.  Adams,  10  Ala.  9, 16; 
Brazier  v.  Burt,  18  Ala.  201;  People  v.  MeRin- 
nes,  10  Mich.  54,  102,  citing  8  PhiU.  Sr.  Cow. 
ft  Hill  Notes,  1008, 1004,  and  cases  dted. 

Nor  is  a  charge  objectionable  upon  tte 
ground  that  it  was  misleading,  unless  it  vt^mm 
that  it  had  that  effect. 

Hattin  v.  Chapman,  46  Conn.  607,  tJ09. 

Instead  of  giving  isolated  instructiMis  for 
each  of  the  parties,  the  court  may  giveUielnty 
in  one  charge  all  the  law  which  tbe  facts oitw 
case  demand. 

HaneheU  v.  Kitnbark,  8  West.  Rep.  586, 118 
m.  131;  8t<Ue  V.  Morria,  3  Hawks,  WO. 

Instructions  must  be  interpreted  In  coun- 
tion  with  the  evidence. 

Wood  V.  Pennelt,  51  Me.  53. 

Where  the  charge,  as  a  whole,  Is  correct  and 
fair,  no  error,  ev^  if  one  charge  is  inaccotatr 
or  erroneous. 

Broira  V.  Jttiua,  35  Onn.  589.  690;  Mmnaon 
T.  Derby,  87  Conn.  298,  309;  Noble  v.  Bbwaf. 
77  Mo.  Henaehen  v.O'Bannon,  66 Ma 291: 
Louiaville,  N.  A.  A  O.  R.  Co.  v.  Grantham.  % 
West.  Rep.  280,  104  Ind.  353;  LyUon  v.  Anri 
95  Ind:  849;  Stout  v.  »ate,  96  Ind.  407;  V*ien 
Mut.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  6S;  Oat 
T.  Mm$,  68  Iowa,  818;  Wallxr  v.  Comer.  8701 
863.  And  see  Bmntton  r.  Ounn,  W  U.  a  610, 
667, 668  (25  L.  ed.  306);  Andes  In*.  Oo.  v.m 
71  111.  620;  Riee  v.  Brown,  77  HI  549;  Indians- 
polia  A  St.  L.  R.  Co.  v.  Horst.  93  U.  S.  295  (« 
L.  ed.  898):  Rexter  v.  Starin,  78  N.  Y.  601;  StaU 
V.  Mahan,  6  Iowa,  804;  Cline  v.  Lindaay,  9 
West.  Rep.  318.  110  Ind.  887;  MeCMmiT. 
Bums.  5  Col.  390;  Toeum  v.  Trmton,  8  Wot 
Rep.  778,  30  Mo.  App.  489;  Reewa  r.  £MawK 
L.  A  W.  R.  Co.  9fi  Pa.  460;  Lehigh  Vattey  R 
Co.  v.  Brandtmaier,  6  Cent.  Rep.  144,  118  Pi 
619;  Hawkins  v.  Budaon,  45  Ala.  482;  Laid  v. 
PiggoU.  1  West.  Rep.-847.  114111.  847. 

'Rie  omission  to  refer  to  all  the  evidmoe  ii 
not  a  Bufflcient  cause  for  reversing  the  Jodf 
ment.  r 

Payn  v.  ^l^l  CP**^ 

^  lOoan. 


1887. 
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Mui.  In*.  Co.  T.  Sntfder,  8  W.  N.  C.  269;  Mer- 
jAm  t.  B»d,  Snttsbnigh.  207. 

And  it  is  no  error  to  omit  to  charge  on  apor^ 
ticular  point,  when  not  requested. 

Waters  v.  Britiol,  26  Conn.  898;  Woodruff  v. 
Noffm,  15  Conn.  840;  Chamb^tain  t.  Pori^,  9 
Minn.  260;  Carter  t.  Bennett,  4  Fla.  284;  Linn 
V.  Wrighi,  18 Tex.  817;  Ghicagov.  Kufe,  IWest. 
Rep.  850,  114  111.  222;  J%sar  v.  Bume,  IS  Oa. 
84;  8taie  t.  O'.Weo;,  7  Ired.  L.  2S1 ;  Cbfo  v.  8taU, 
9  Fla.  176;  8ei^  t.  Loud«rbaugh.  6  Pa.  490;  i\>r- 
«oM  T.  .flnmrn.  IS  Bwb.  590;  {7n^  3ea<«« 
Fourteen  Pat^cageM,  Oilpin,  2S3;  Sedbury  t. 
F%eld.  1  McAU.  60,  67:  MarHn  T.  Great  jf&rth- 
4rn.  R.  Oo.  16  C.  B.  179. 

An  eironeous  Instruction  maybe  qualified  by 
others,  and,  if  this  Is  done,  it  is  no  ground  for 
revenal  of  indgment. 

Vinegar  mfT.  Btuem,  4S  lU.  45. 

Stoddard,  J.^  delivered  the  oi^nion  of  the 

comt: 

The  town  of  Bridgeport,  at  a  special  town 
meeting  held  February  16,  1880,  voted— 

"That  J.  S.  Hanover,  Nathaniel  Wbeeler,  E. 
W.  Marsh,  and  Qeorge  C.  Waldo,  be,  and  they 
are  hereby,  appointed  agents  oiF  the  town  to 
obtahi  plans,  speciflcatitms,  and  estimates  iot 
tbe  buUdingof  a  public  schoolhouse,  and,  when 
the  same  uiall  liaTe  been  approved  by  the 
school  and  building  committee,  to  contract  for 
the  erection  thereof  on  the  site  selected  by  the 
town,  atacostnotto  exceed  the  sum  of  9w, 000, 
and  that  the  town  appropriate  said  sum  to  de- 
tnj  the  expenses  of  Necuog  the  same." 

By  this  resolution  of  the  town,  the  appro- 
priation to  build  tlie  schoolhouse  was  restricted 
to  the  sum  of  $55,000,  and  the  power  of  the 
committee  to  eroend  money  was  limited  to  that 
sum  named  in  the  vote. 

In  Connecticut,  towns  are  territorial  subdi- 
visions of  the  State,  created  at  the  will  of  the 
Legislature  for  the  more  convenient  administra- 
tion of  local,  public,  and  governmental  affairs. 
They  have  no  powers  except  Uiose  conferred 
by  express  enactment,  or  necessarily  implied, 
to  carry  Into  effect  the  object  and  purposes  of 
their  being.  Aeents  of  towns  have  no  general 
auUioriW;  th^  powers  are  measurra  and 
hmited  by  the  express  language  in  which  au- 
thority Is  jriven,  or  by  the  implication  necessary 
to  enable  them  to  perform  some  duty  cast  upon 
them  by  express  language.  Persons  deaUng 
with  towns  through  the  medium  of  committees 
and  other  agents  of  towns  miist,  at  their  peril, 
take  notice  of  the  scope  and  measure  of  the 
powers  of  such  committees  and  agents.  Towns 
are  quasi  corporations,  and  in  thebcharacterls- 
tie  qualities  radicalljr  differ  from  trading  and 
commercial  corporations  as  to  liability  arising 
from  acts  of  agents.  And,  in  some  essentials, 
towns  differ  from  ordinary  municipal  corpora- 
tions, whose  chartered  powers  are  conferred  at 
the  request  of  the  inhabitants  and  to  effectuate 
in  some  degree  and  to  some  extent  purposes  not 
public  or  governmental.  Public  duties  and  ob- 
ligations are  cast  upon  towns  by  the  legislative 
power,  without  refa%noe  to  the  will  of  the  in- 
habitants  of  the  town.  Every  inhabitant  of  the 
town  is  a  member  of  the  ^uom' corporation,  and 
bis  Individual  property  may  be  levied  upon  to 
satisfy  executions  agamst  the  town.  Weoeter  v. 
Baneinton,  83  Conn.  181;  White  v.  8tan\ford, 
1  Com.  H.  B.  R.  V.  V. 


87  Conn.  586;  Ladd  v.  Franklin,  Id.  65,  66; 
State  V.  gyier,  48  Conn.  158;  Batt  Bartifiifd  v. 
American  Sat.  Bank,  48  Conn.  658. 

The  plaintiff  contracted  with  the  committee 
named  by  a  written  contract,  wherein  the  re- 
solution of  the  town  was  recited  in  full,  and  he 
contracted  to  build  and  finish  the  schoolhouse 
according  to  certain  plans  and  speciflcatioos, 
except  the  heating,  ventilation,  and  plumbing, 
for  the  sum  of  $42,250. 

The  plaintiff  either  knew,  as  matter  of  fact, 
the  amount  of  the  contract  price  for  the  part 
of  the  work  excepted  In  his  bid,  or  at  least  was 
put  upon  inquiry,  and  could  easily  have  ascer- 
tained the  amount,  and  must  be  treated  as  con- 
tracting with  reference  to  the  actual  contract 
expense  of  such  excepted  parts  of  the  woHe. 

The  plaintiff  has  recovered  a  verdict  for  sub- 
stantially all  the  difference  between  the  con- 
tract prices  and  the  amount  appropriated,  and 
Is  in  no  wise  danu^ed  by  the  claimed  erroneous 
rulings,  unless  he  has  a  right  to  recover  of  the 
town  De^ond  the  amount  so  appropriated.  He 
places  his  rieht  to  recover  a  sum  above  the  sum 
appropriated, upon  two  general  theories:  (1)  that 
the  committee  in  question,  or  the  board  of  edu- 
cation, or  both  bodies  acting  la  reference  to 
the  matter,  have  made  another  and  different 
contract  '^th  him,  by  which  they  promised, 
and  bound  the  town,  to  pay  a  sum  above  the 
$55,000  for  the  construction  of  the  schoolhouse, 
and  that,  acting  xmder  that  new  and  different 
contract,  he  has  expended  about  $26,600  above 
his  original  contract  prloa;  and  (8)  that  the 
town,  by  its  action,  has  ratified  ana  confirmed 
the  acts  of  Its  agents  in  thus  attempting  to 
create  such  additional  obligation. 

We  think  It  clear,  beyond  discussion,  that 
when  a  town,  by  legal  vote,  limits  the  amount 
of  an  appropriation  for  a  particular  and  speci- 
fied purpose,  and  by  the  same  vote  appoints  a 
committee  to  carry  that  purpose  into  effect, 
snch  committee  has  no  implied  authority  to  in- 
volve the  town  In  any  additional  expense  what- 
ever. 

This  restilt  must  follow  from  the  political  and 
peculiar  character  of  the  town  corporation,  and 
the  fact  that  the  property  rights  and  Interests 
of  each  inhabitant  are  Involved  In  every  con- 
tract made  byor  in  behalf  of  the  town.  The 
town  cannot  contract  except  by  vote  passed  at 
a  legal  town  meeting  or  in  strict  accordance 
with  the  positive  provisions  of  some  statute. 

Precedents  in  relation  to  the  liabilities  of 
trading  and  commercial  companies,  and  even 
relating  to  many  municipal  corporations,  have 
no  real  bearing.  The  action  of  the  town  in 
thus  acting  sp^^cally  upon  the  subject-mat- 
ter, devested  Uie  committee  and  the  board  of 
education  of  all  power  and  authority  except  to 
contract  in  precise  conformity  to  the  vote  of 
the  town. 

The  claims  of  the  plaintiff  in  this  particular 
would,  if  upheld,  subvert  the  whole  system  of 
town  supervision  of  school  matters,  and  leave 
the  individual  inhabitants  of  the  town  at  the 
mercy  of  combinations  between  contractors  and 
committees  of  towns. 

Assuming  that  the  plaintiff  made  an  agree- 
ment with  some  persons  or  committee  claiming 
to  represent  the  town  in  that  particular,  under 
whi(ui  agreement  be  expended  some  $26,000  or 
$37,000  more  than  the  contract  pri(; 
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tiff  Bays  that  the  defendant  town  accepted  tbe 
Tesnlta  of  that  agreement,  accepted  and  retained 
the  fruits  of  the  bargain,  and  the  benefits  of 
the  plaintiff's  labor  and  property  expended  un- 
der such  attempted  contract,  and  ratified  and 
confirmed  the  acts  of  tbe  oommittee  in  Tarious 
ways. 

In  the  first  place,  tbe  plaintiff  claimed  tbat 
thetpwn,  on  the  23d  day  of  February,  1881, 
made  an  additional  appropriation  of  $28,252 
for  the  payment  of  any  sums  that  the  plaintiff 
mlgbt  be  entitled  to  receive  for  constructing 
the  building.  To  prove  this,  he  offered  in  eTi- 
dence  a  resolution  of  the  town  to  the  effect  that 
a  tax  of  2  mills  be  laid,  to  be  applied  to  high 
school  building  account.  Butthereisabsolute- 
ty  nothing  in  the  resolution,  or  in  the  facts 
claimed  or  proved,  to  indicate  tbat  the  town 
meant  thereby  to  involve  itself  beyond  the 
amount  already  appropriated,  or  to  appropri- 
ate any  additional  siun  to  the  erection  of  tbe 
building.  There  is  no  pretense  that  at  this 
time  the  town.  In  its  corporate  capacity,  had 
received  any  notice  that  the  plaintiff  claimed 
beyond  his  original  contract  price. 

Again,  it  is  said  that  tbe  committee  on  build- 
ing, and  the  school  committee,  on  behalf  of  the 
tows,  took  possession  of  the  building  after  it 
was  finished,  furnished  it,  and  used  it  for 
sdiool  purposes,  and  that  the  town  has  in  this 
way  the  benefit  of  the  plaintiff's  labor  and  ma- 
terials,—to  the  amount  clamed  in  the  com- 
plaint,— wholly  unpaid  for. 

It  is  admitted  that  the  building  was  erected 
upon  a  lot  owued  by  the  town.  The  plaintiff 
knew  this  fact  when  he  built  tbe  structure. 
The  plaintiff  made  no  sort  of  claim  upon  the 
town  for  any  payment  twiyond  the  amount  ap- 
propriated until  long  after  the  building  was  ac- 
cepted and  in  use  as  a  s<^ool  building  and  the 
town  had  paid  the  plaintiff  his  contract  price 
and  something  for  extras.  There  is  nothingto 
show  that  the  committee  recognized  the  plaln- 
Ufl's  right  to  recover  beyond  Uiat  sum. 

Even  if  tbe  town  had  received  notice  tliat 
the  plaintiff  claimed  beyond  the  appropriation 
before  the  building  was  used  as  a  school  build- 
ing, we  think  it  plain  that  the  town  had  a  right 
to  take  and  continue  the  possession  of  the  budd- 
ing without  incurring  liability  by  that  act. 
The  town  had  no  electiou  in  the  premises.  The 
building  had  been  erected  upon  a  tot  owned  hy 
the  town,  for  the  specificpurposes  of  a  school- 
house  lot  andlbnilding.  Tob  town  had  instruct- 
ed its  committee  to  make  a  contract,  with  a 
certain  definite  limitation  as  to  tbe  amount  of 
tbe  cost  of  the  building;  and  the  plidntiff  knew 
perfectly  well  tbat  the  committee,  neither  di- 
rectly nor  indirectly,  had  any  powerto  ccnitract 
beyond  the  letter  of  that  vote. 

The  town  bad  paid  a  large  sum  {for  tbe  lot 
and  a  large  sum  to  the  pfuntiff.  Under  the 
circumstances,  it  is  impossible  for  us  to  say  tbat 
this  public  political  corporation  could  not  use 
this  building  for  a  public  schoolhouse  because 
the  plaintiff  claimed  tbat  be  had  entered  into 
an  agreement  with  the  building  committee  in 
conscious  disregard  of  the  res^aints  and  lim- 
itations of  their  power.  There  Is  no  authority 
for  the  plaintiff's  position. 

The  plaintUf  further  didmsithat  there  was 
such  ajthydcal  impoadbUI^  of  constructing 
the  building  according  to  the  plans  and  sped- 
0O8i 


ficatlons  that  there  was  no  meeting  of  the 
minds  of  the  contracting  parties,  and  tLat  there- 
fore the  plaintiff  was  enbtied  to  recover  what 
his  work  and  labor  were  reasonably  woilb. 

Whatever  uncertain^  or  inoragmi^  or 
mistake  may  be  said  to  exist  In  reference  to 
other  parts  of  the  arrangemrait.  It  is  conceded 
that  the  plaintiff  well  knew  that  do  larger  sum 
than  $56,000  could,  undertbe  vote  of  tbe  town, 
be  lawfully  expended  on  that  building.  Tbe 
law  will  not  justify  him  In  attempting  to  get 
more  out  of  the  town  than  such  lawrol  aznoont, 
even  though  he  may  all^  tiliat  some  agat  or 
agents  of  the  town  nave  joined  him  in  making 
such  attempt. 

We  bare  touched  only  generally  upon  oct 
controlling  feature  of  this  case.  "Hie  rules  of 
law,  decluing  that  an  a^nt  of  a  town  most 
pursue  his  authority  stnctiy;  that  If  be  goes 
beyond  his  written  'authoiity  his  act  is  not  val- 
id; that  persona  dealing  with  such  agents  must 
look  to  the  corporate  act  of  tbe  town  as  the 
source  and  limit  of  the  powers  of  tbe  agot; 
that  any.'claimed  ratification  of  previondy  un- 
authorized acts  of  such  agent  must  be  done  by 
the  town  in  a  lawful  manner,  and,  as  a  rule, 
directly,  and  not  by  Implication,  and  must  be 
made  with  full  knowledge  of  all  material  facts: 
and  that  no  estoppel  in  pai»  can  be  created  ex- 
cept by  conduct  on  the  part  of  tbe  town  whidt 
tbe  person  claiming  the  estoppel  has  tbe  ri^t 
to  and  does  in  fact  rely  on,— uiese  are  cetutial 
to  tbe  due  and  orderly  administration  ot  onr 
local  public  affairs,  and  should  be  wplied  in  a 
spirit  of  fair  respect  to  the  rigfata  of  the  indi- 
vidual taxpayer. 

We  thins  it  Is  Impoe^ble  to  so  construe  tbe 
law  as  to  allow  tiie  plaintiff  to  recover  as  he 
claims. 

TTiert  ia  no  error  in  the  judgment  appteUi 
from. 

In  this  opinion  the  other  Judges  ooncnned- 


George  B.  LEWIS 
Marda  H.  HINMAN  et  al. 

1.  A  ■0eoBdmoriira«ee  may  redeem  tbe 
first  mortgage  and  hold  it  against  par 
ties  salMequent  in  interest.  Bat  eab- 
■eqnent  partiea  cannot  generallv  re- 
deem a  first  mortcaf^e  and  hold  ti 
against  a  eecond  mortgagee;  equityvil! 
regard  it  as  a  payment. 

3.  Where  the  owner  of  an  equity  of  redenp 
tion  in  one  of  several  parcels  of  land 
covered  by  a  mortgage  makes  a  pay- 
ment thereon,  and  receiTee  a  release  of 
the  mortgage  from  bis  pand.  it  is  a 
dlacharga,  and  not  a  purchase;  and 
one  purchasing  a  seoond  mortgage  eor- 
eringthe  same  parcels,  relying  npcMi  tbe 
record  of  snch  releaae*  oazmot  be  pn- 
judioed  by  the  claim  of  the  owner  d 
the  released  paro^  or  his  grantee,  that 
sndi transacniMi  wasapaT^)aM,aiidnot 
adiaeharge. 

8.  Where  the  owner  of  an  equity  U  R- 
demption  in  some^  Mrerftl  p»reeh 
of  land  e«^^4^l|EKr|ie^||9ffe  rate 
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paTment  thereon,  intending  a  mer- 
as  to  a  part  of  his  parcels,  the  pre- 
sumption is  raised  that  a  mei^r  was  in- 
tended as  to  all  of  his  parcels;  which 
mast  prevail  in  the  absence  of  proof  to 
the  contrary. 

4.  Where  the  deaerlption  in  the  reeord 
of  a  mortgage  is  such  as  to  softest  a 
ndstaJut  it  is  soflelent  to  pnt  the 
owner  or  purchaser  the  property,  in- 
terested in  knowing  the  extent  of  the 
incnmbrances  thereon,  upon  Inonlry* 
and  charges  them  with  nil!  notice  of 
what  the  mortgage  contains. 

5.  A  prior  mortgagee,  withont  know- 
ledge of  sobeequent  incnmbrances,  may 
release  hia  security  without  applying 
tfaeveJue  of  the  equity  released  in  re- 
daction of  his  debt. 

6.  A  third  wMwtg^gee  may  not  require 
the  holder  of  aaaeoBdniortgase,oover- 
ing  the  same  and  other  propertv,  to  re- 
deem a,  first  mortng^  upon  the  same 

covered  by  the  tl  "  " 


 ,   _  _  third  mortgage; 

>at  it  is  his  privuege  to  redeem  from 
the  second  mortgagee,  and  be  snbront- 
ed  to  his  right  of  redemption,  with  its 
risk  and  IzkoonTenlence. 

(New  Haven — Filed  March  8, 1888J 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  New  Haven  Coun- 
ty m  favor  of  plaintiff  in  an  action  brought 
to  foiecloae  a  mortmge.  AMrmed. 

The  facts  are  fuQy  stated  in  the  opinion  of 
the  court. 

Xasrt.  Bennett  A  Wheeler,  for  defend- 
ant. «v>penaDt: 

The  Naugatuck  Saviaes  Bank  morlg^,  so 
far  as  it  csovered  lot  B,  did  not  raer^  m  the 
bands  <rf  Mrs.  Benham,  when  she  paid  it,  and 
it  was  convey^  to  her  in  June,  1888. 

1.  Because  the  legal  and  equitable  estates 
Dever  coincided  in  her  hands  without  interme- 
diate estates.  Both  the  Bull  and  Wheeler 
mortgages  always  intervened. 

1  ^nes,  Hort.  ^  848,  and  cases  dted. 

2.  Becaoae  it  was  not  for  her  interest  that  it 
should  merge,  and  would  be  greatly  to  her  dis- 
advantage it  the  two  estates  were  not  kept  dis- 
tinct, in  order  to  protect  her  against  these  two 
subsequent  mortgages.  Under  such  drcum- 
stancea  it  is  presumed,  as  a  matter  of  law,  that 
00  merger  takes  place. 

Ij<»ie8,  MorL  848,  866-878;  Stantontv. 
Tkompton,  49  N.  H.  272;  I>uffif  v.  McOvineu, 
13  R  I.  595;  Grtner  v.  Thatcher,  4  Gray,  626; 
Xtw  England  Jewelry  Co.  v.  Merriam,  2  Allen, 
390;  BeU  V.  Woodward,  84  N.  H,  90;  Bacon  v. 
Goodttow,  59  N.  H.  415;  Baldwin  v.  Norton,  2 
Conn.  161;  Loekvjood  v.  8twrdet>ant,  6  Conn. 
m-,  Donaldt  v.  Pltimb,  8  Conn.  447;  Bauett  v. 
Mamm,  18  Conn.  181;  MaUorg  t.  OiieheoA,  29 
Coon.  IBS;  Goodwin  v.  Smeif,  47  Conn.  480; 
Boardman  v.  Larrabee,  51  Conn.  89. 

The  deed  from  the  bunk  to  her,  conveying 
this  mortgage,  says  that  it  is  "paid  in  full,  and 
the  objectOTtbisdeedia  to  relnae  the  securi^ 
iherefor." 

This  is  not  her  deed,  nor  her  language,  nor 
can  it  be  imputed  to  her.   She  was  not  releas- 


log  the  mortgage.   On  the  contrary,  she  was 
acquiring  title  to  it,  and  got  it  by  this  deed. 

Jones,  Mort.  858,  868:  Oreen  v.  Ourrier,  1 
New  Eng.  Rep.  854,  68  N.  H.  568;  iH/J^  v. 
MeOuinen,  18  R.  I.  597;  Grooer  v.  ThatcAer, 
mpra. 

8.  Because  she  paid  the  mortrage  and  ac- 
cepted the  deed  from  the  bank  in  ignorance  of 
the  true  state  of  the  title,  under  a  mistake  of 
fact,  and  through  inadvertence. 

Stanton  v.  Thompaon,  49  N.  H.  213;  Rumpp 
V.  Qerkena.  59  Cal.  496. 

4.  Because  she  never  intended  It  to  merge. 

1  Jones,  Mort.  ^  856. 

Since  her  intention  that  ft  should  mergs  does 
not  appear,  the  question  will  be  determmed  by 
the  interest  of  the  party  and  the  denumds  of 
substantial  justice. 

1  Jones,  Mort.  867-873;  Deearah  Jfat.  Bank 
V.  Elmore,  62  Iowa,  641;  Woodward  v.  Davit, 
68  Iowa,  694;  BeU  v.  Tenny,  29  Ohio  St. 
240. 

If  the  Interest  of  the  party  and  substantial 
justice  demands  It,  and  no  rights  of  third  per- 
sons have  intervened,  equity  will  uphiM  it 
against  an  intervening  title  or  interest,  even 
though  the  parties  haa  formally  undertaken  to 
discharge  it  and  had  surrendered  the  notes. 

Jones,  Mort.  856-858, 878;  Stantona  v.  Thomp- 
ton,  4U  N.  H.  272;  Dfiffu  v.  MeOvineM,  18  R. 
I.  697;  iTiMfcy  v.  Datia,  74  Me.  498;  CM  v. 
Djfer,  69  Me.  494;  Bean  v.  Booihby.  87  Me. 
295;  Baeon  v.  Goodnow,  69  N.  H.  416;  BOl  v. 
Woodward,  84  N.  H.  90;  Wiiton  v.  KimbaU, 
37  N.  H.  800;  Rigney  v.  Lovt^oy.  18  N.  H.  268; 
Wheeler  v.  WiUard.  44  Vt.  640;  Cro^  v.  Tay- 
lor, 15  Gray.  64;  Qrover  v.  Thatcher,  4  Gray, 
526;  Nmd  England  Jewelry  Go.  v.  Mtrriam,  2 
Allen,  890;  Quckian  v.  Biley,  185  Man.  71; 
Stimpton  V.  PeoM,  68  Iowa,  672;  ^ddwin  v. 
Norton,  2  Conn.  161;  Ocodwin  v.  Sen^,  47 
Conn.  486. 

Defendant  (Wheeler  possesses  all  the  rights 
of  Mrs.  Benham  in  reference  to  said  mortgage, 
by  virtue  of  her  conveyances  to  him  of  Novem- 
ber 80,  1888,  and  January  11,  1887;  and  he 
will  be  protected  against  the  intervening  title, 
and  a  merger  prevented,  as  he  would  be  the 
person  injured  thereby;  and  the  rule  is  the 
same  when  the  purchaser  pays  a  morb|;age  debt 
or  takes  a  deed  of  release  or  quitclaim  of  alt 
the  right,  title,  and  interest  of  the  mor^iagee  In 
the  estate. 

Jones,  Mort  868,  869;  Grover  v.  7%ateher,  4 
Gr^,  526;  Buff^  v.  MeOuineet,  18  R.  I.  597, 

With  knowledge  of  subsequent  incnmbnoices, 
a  prior  mortgagee  caimot  release  the  secnri^ 
to  the  injury  of  a  subsequent  mortgagee  having 
a  lien  on  portions  of  his  security,  without  ap- 
plying  the  value  of  the  equity  released  to  re- 
duce bis  debt. 

1  Jones,  Mort.  722-728,  and  cases  cited; 
Rawhe  v.  BnydaJcer,  86  III.  197. 

Neither  can  a  prior  mortgagee  releaae  securi- 
ty without  applying  the  viuue  of  it  on  his  debt, 
when  he  has  knowledge  of  a  conveyance  by  tlw 
mortgagor  to  third  puties. 

1  Jones,  Mort.  723. 

Meatrt.  Clark.  Swan,  A  Boifers.  for 

plaintiff,  appellee: 

A  subsequent  and  first-recorded  deed  will 
prevail  over  a  prior  one  subsequentiy  recorded, 
unleaB  the  prior  grantee  can.  show<  .'knowIe!^^< 
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in  the  otber,  and  that  the  taking  of  the  subse- 
quent deed  with  knowledge  of  the  prior  con- 
veyance is  a  fraud  upon  the  first  purchaser;  but 
thU  fraud  will  not  be  presumed,  and  it  must 
be  shown  by  the  party  seeking  to  avail  himself 
of  it 

ButA  T.  Golden,  17  Conn.  604;  1  Jonei,  Hort 
§54». 

The  Bull  mortage  was  executed  and  deliv- 
ered August  1382,  and  was  recorded  Sep- 
tember 1, 1882;  whereas  the  mortage  to  Wheel- 
er, which  was  executed  and  dehv^«d  August 
8,  1882,  was  not  ncorded  till  October  12, 
186S,  a  delay  which  was  prima  facte  anreason- 
able. 

Pmdr.  Skidmore,  40  Conn.  232. 

When  a  deed  is  lodged  for  record,  and  has 
entered  upon  it  by  the  town  clerk  "received 
for  record,"  it  is  constmctive  notice  to  all  the 
world;  and  the  grantee's  title  Isperfected,  even 
If  the  deed  is  taken  from  the  office  without  the 
consent  of  the  grantee,  or  destroyed  before  it 
Is  recorded,  or  if  it  remain  unrecwded  through 
no  fault  of  the  grantee. 

Booth  V.  Bamum,  9  Conn.  289;  Hiju  v.  Bob- 
bin$,  8  Conn.  846;  FraniiUn  v.  Gannon,  1 
Boot,  600;  Hartmyer  t.  Qata,  Id.  61;  Jvdd 
T.  Woodruff.  3  Boot,  398;  MoDonaid  v.  Leach, 
Kirl^y.  78. 

The  same  rule  la  extended  to  errors  In  the 

record. 

Ame$  Phetpe,  18  Pick.  814;  Mangold  y. 
BevrlotB,  61  Misa.  698;  8.  C.  48  Am.  Rep.  84; 
Brooke*  App.  64  Pa.  127;  Woods  App.  83  Fa. 
116;  Dvifoae  v.  Toung,  10  Ala.  866;  Mima  v. 
Mimt,  85  Ala.  28;  Toutley  t.  Toualey,  6  Ohio 
St.  78;  Sindair-v.  SlaiMon,  44Hich.  133;  2iich- 
ol$  T.  Bemotde,  1  R.  I.  80;  Paj/ne  v.  Pavey,  99 
La.  Ann.  116;  IJones,  Mort.  g  653. 

The  Bull  mortgage,  having  gained  priority, 
has  not  lost  it  by  its  transfer  to  the  plaintiff,  al- 
though the  latter  purchased  it  when  he  had  ac- 
tual Knowledge  of  Wheeler's  mortgage.  The 
plaintiff  succ^ds  to  all  the  rights  of  Bull,  and 
has  the  right  to  shelter  hims^  under  the  pro- 
tection wUch  Bull  had. 

1  Jones,  Mort.  668.  660,  S82;  Sitrrington 
T.  .d/fen,48MiB8.4E^;  Ohance-v.  McWAorter,2a 
Ga.  824;  BuU  v.  Twilight,  18 N.  H.  169;  Bogn- 
ton  V.  ii6«,  8  Pick.  829;  TYuU  v.  Bigdow,  16 
Mass.  406;  Varieh  v.  Brtgge,  8  Paige,  828, 829; 
Woodv.  Ghapin,  18N.  Y.  509;  Cook  v.  TratU. 
30  N.  Y.  400:  8.  G.  23  Barb.  838;  Lowther  v. 
CarUon,  3  Atk.  189. 

If  the  mortgage  debt  be  paid  by  the  debtor, 
or  from  hia  property,  or  in  his  behalf,  the  pay- 
ment will  be  treated  as  a  aatisfoction  and  du- 
charge  of  the  debt;  and  the  payment  is  held  to 
be  nuuie  in  behalf  of  the  debtor,  when  there  is 
an  obligation,  either  legal  or  equitable,  imposed 
upon  the  purchaser,  to  assume  and  pay  the  debt 
as  his  own;  in  which  event  the  owner  of  the 
equity,  even  if  he  take  an  assignment  of  the 
mortgage  to  himself,  will  not  be  allowed  to  set 
it  up,  but  the  legal  title  thus  acquired  will  be 
held  to  merge  in  the  equity. 

Sheld.  Subr.  %  53;  Thompig>n  v.  Segwood, 
139  Mass.  404;  Putnam  v.  GoUamore,  130  Mass. 
464;  McChde  v.  8aap,  U  Allen,  188, 190;  Bol- 
ion  V.  Ballard,  18  Mass.  227;  Snow  v.  Stewnt. 
IS  Mass.  378;  Wade  t.  Howard,  6  Pick.  493; 
Brown  v.  La^am,  8  Gosh.  565;  1  Jones,  Mort. 
SS  874,  876,  §77. 
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If  the  debt  is  paid  by  a  third  person  wtthoot 
any  alignment  of  the  mortga^,  or  any  aoee- 
mentfor  any,  the  mortgage  is  extingaiucd, 
and  the  right  of  subnwation  camiot  be  invoked. 

1  Jones.  Mort.  S  877;  Com.  v.  Ckemptait  d- 
Ohio  Canal  0>.  82  Md.  546;  Aponat.  PaUemm, 

7  Md.  164;  Collins  v.  Adams,  58Vt  43S. 
The  question  whether  a  mortgage  is  dis- 
charged or  assigned  is  a  question  of  inteutkm. 
to  w  determined  bv  the  acts  of  Uie  paitjes: 
and,  in  the  absence  of  cootrarr  evidence,  a  qoit- 
clum  deed  by  the  holder  of  the  mortgage  u> 
the  owner  of  the  equity  presamablT  t^nates 
as  a  dlstdiarge  of  the  mortgage;  and  a  niei^ 
of  the  estates  occurs  much  more  frequentij  ta 
the  owner  of  the  equity  than  in  the  mortgagee. 

1  Jones,  Mort.  859,  870;  QuinAaug  Baitk 
V.  French,  17  Conn.  186;  Basaett  v.  Maam,  18 
Conn.  181;  Qregory  v.  Savage,  S2  Conn.  364; 
Simpaon  v.  HaU,  47  Conn.  417;AuKttv.  JSst^ 
atray,  9  Mich.  38. 

Under  the  providons  of  our  recordingsptcn, 
a  mortgage  which  has  been  released  and  dis- 
charged upon  the  land  records  cannot  be  es- 
f orc«i  agunst  a  bonajtde  purchaser,  wiiboot 
notice,  who  has  acquired  title  subsequent  to  the 
release  of  the  mortgage. 

Quinebaug  Bank  v.  Fimeh;  Bamtty.  ifesMi; 
and  Oregonf  t  Stvage,  eupra;  OrvU  r.  XeweB, 
17  Conn.  97. 

If  there  was  no  Intention  on  the  part  of  the 
person  making  the  payment,  either  actual  or  to 
be  implied  from  the  condition  of  things  then 
existing,  to  keep  the  mortgage-  alive,  it  cannol 
Afterwards,  upon  a  change  of  his  intention,  or 
upon  a  change  in  the  surrounding  drcnmstan- 
ces,  Iw  regaraed  as  a  subsisting  secarity. 

1  Jones,  Mort  g 8S&iChampn«y r.  Gmk U 
Barb. 589: Zoimsr  V.  mieelinigki,tBmaS.OL 
148;  Gardner  v.  Aator^  Johns.  Ch.  58;  Ctati 
V.  Moore,  76  Va.  363;  Wedge  v.  Moore,  6  Cnah. 
10.  See  Sheld.  Subr.  g  66;  1  Jones,  Mort  $  Ttk 

8  Pom.  Eq.  Jur.  p.  190,  %  1305.  note  3;  Alker- 
ton  V.  Toney,  48  Ind.  318;  ShtOor  r.  IbriiK 
36  Ind.  886;  WdveH  v.  Lwa»,  10  Pa.  78;  8pf»- 
gler  v.  8napp,  6  Leigh,  478;  Eait  Saginav  Ssr. 
Bank  v.  Grant,  41  Mich.  101;  Ga^T.  WHsim. 
80  Gratt.  166;  4  Wait,  Act.  &  Def.  890. 

According  to  the  facte  shown  in  this  case. 
Mrs.  Hinman  reaped  the  benefit  of  the  eqoitia 
by  having  them  applied  towards  the  paymaii 
of  her  indebtedness  to  Mrs.  Benham,  the  sunt 
as  though  the  latter  had  obtained  title  as  i 
judgment  creditw;  in  which  event  the  bus 
womd  have  bem  liable  in  eqi^y  few  the  piT- 
ment  of  the  incumbiwoes,  and  neitber  dMBct 
her  assignee  conld  have  invoked  the  docbiit 
of  subrogation. 

Jumd  V.  Jumd,  7  Paige,  594;  C<w  v.  WJied^- 
Id.  350;  Heyer  v.  Pruyn.M.  465;  Tiee  v.  Anmi. 
2  Johns,  Ch.  128;  maaeU  r.  AUen,  10  PaifX. 
249;  MeKinatry  v.  Ourtia,  Id.  608;  VandeHmf 
V.  ShetUm.  11  Paige,  38;  Lovelace  v.  C 
Ala.  371;  Bookers.  Anderson.  35  lU.  66;  Wti 
V.  Howard,  9  Pick.  493;  Hansdtv.  Lute,iC?i. 
384;  Shermer  v.  Merrill,  88  Mich.  284;  Ftrri* 
V.  Grawfard,  3  Denio,  588;  JtAneon  v.  Zi»k,  S 
N.  Y.  888;  1  Jones,  Mort.  §  786;  3  WbileAT. 
Lead.  Cas.  pt.  1,  385. 

In  Janua  r.  Brown.  11  MidL  26,  the  cMt 
said:  "  It  Is  the  duty  of  a  sahseqneiit  iBortp- 
gee,  if  he  intends  tojdafm  any  ligtala  Ihroa^ 


Lewis  t.  Uinhas. 


778 


of  the  mortgagee  under  ft,  to  give  the  holder 
tbereof  notice  of  his  mortgage,  that  the  first 
mortgagee  may  act  with  bTs  own  tmderstand- 
ingly.  If  he  does  not,  aod  the  first  mortgagee 
(iws  with  his  mortgage  what  it  was  lawful  for 
bim  to  do  before  the  second  mort^sge  was 
^Ten,  without  knowledee  of  its  exlrtiBnce,  the 
injury  is  the  result  of  the  second  mortgagee's 
negiigence  In  not  giving  notice. 

See  also  1  Jones,  Hort.  563,  732;  3  Jones, 
3Iort.  %%  983,  1634;  George  t.  Wood,  9  Allen,  80; 
e^air  V.  Ward,  10  N.  J.  Eq.  U9;  Vanordm  v. 
JoAtuon,  14  J.  Eq.  876;  Ward  t.  Baaue,  36 
N.  J.  Eq.  897;  MeDanieU  v.  Oolvin,  16  Vt.  800; 
ChetmOrovgh-v.  MiUard,  IJohns.  Ch.  ¥lfi;King 
v.MeVteJcar,  S  Sandf.Ch.  193;  Ghtion  v.  Knapp, 
6  PaiM,  48;  Pttttp  v.  fieme,  8  Paige,  277;  Wheel- 
KtigM  T.  Loomer,  4  Edw.  Ch.  2B3;  Cheever  v. 
Fair,  5  Cal.  887;  Taylor  t.  Jfaru,  6  Rawle,  51; 
2  White  &  T.  Lead.  Cas.  pt.  1,  810. 

The  holder  of  a  mortgi^  given  to  secure  a 
Iirfr«xlstlDg  debt  is  not  regardBd  as  a  pnrchaB- 
er  for  a  TaTuable  consideration,  so  aa  to  entitle 
bim  to  protectfon  against  eztstlng  equities,  al- 
though he  hsd  no  notice  of  than  when  be  took 
the  mortgage. 

Panaxut  Y.Dvtai,  26N.  J.  Eq.446;iftn^ 
V.  Oonddt,  38  N.  J.  Eg.  818;  Mone  v.  Cohanfiet 
Bank,  S  Storr.  864;  Diekeraon  v.  TaUnghatt,  4 
Paige,  315;  De  Laneey  v.  &eam$,  66  N.  T.  157; 
MetrvpoUtan  Bank  v.  Qodften,  28  HI.  679;  With- 
tr»  V.  Uttle,  56  CaL  873;  Spurloek  SuUiean, 
86  Tex.  511;  TAvrman  v.  Stoddard,  68  Ala. 
886;  Peopl^a  Sav.  Bank  T.  Bata,  130  U.  S.  566 
(80  L.  ed.  754);  Stone  v.  WdUno,  14  Mich.  626; 
Sokl  T.  Lgnn,  84  Mlcb.  860;  1  Jones.  Hort.  § 
458. 

Carpenter*  J. ,  delivered  the  opinion  of  the 
court: 

On  the  1st  day  of  September,  1883,  the  de- 
fendant Mis.  Hinman  was  the  owner  of  four 
adjoining  lots  of  land,  which,  are  designated  in 
the  flnding  aa  lotsB,  C,  D,  and  £.  Said  lots 
were  subject  to  mortgages  as  follows:  Lots  B 
and  £  wQie  mortga«d  to  the  Naugatuck  Sav- 
ings Bank,  and  lot  D  to  the  Middtotown  Sav- 
ings Bank,  each  being  a  first  Incnmbnmce. 
Lot  B  was  subject  to  a  second  mortgase  to  one 
BuU,  which  mcrteage  is  now  owned  by  the 
plaintiff,  and  to  foreclose  which  this  suit  is 
brought;  all  said  lots  were  mortgaged  to  the 
defendant  Wheeler,  which  mortgage  is  a  third 
mortgage  on  lot  B,  a  first  mort«un  on  C,  and 
a  second  mortgage  on  lots  D  and  E. 

On  the  39th  day  of  March,  1888,  Mrs.  Hin- 
man sold  and  conveyed  the  equity  of  redemp- 
tion in  all  said  lots,  and  also  in  several  other 
lots  mortgaged  to  said  Boll,  to  Harriet  L.  Ben- 
ham, 

June  19, 1888,  said  Benbam  sold  Iota  D  and 
E  to  one  Rauscb,  the  consideration  of  which 
was  used  to  pay  the  morteages  to  the  two  sav- 
ings banks,  and  to  par  Wheeler  $000  on  his 
mortgage.  Wheeler  tnerenpoD  released  his 
mortgage  on  lots  D  and  £,  the  Middletown 
Savings  Bank  released  its  mortgage  on  lot  D, 
aod  the  Naueatuck  Savings  Bank  released  its 
mortgage  on  lots  B  and  E,  and  the  several  re- 
lease deeds  were  put  on  record.  The  Bull 
mortgage  also  covered  lot  A,  which  was  also 
subject  to  the  Naugatuck  Savings  Bank  mort- 
gage, and  alio  to  a  prior  mortgage  to  one 
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Bishop,  which  mortgage  wasforecloeed;  neither 
the  savings  bank  nor  Bull  redeeming,  the  title 
becoming  absolute  March  6,  1888.  Lots  A 
and  B  were  described  in  the  Bull  mortgage  as 
one  lot,  and  Is  the  second  i^eoe  therein  de- 
scribed. That  mortgage  also  embraces  several 
other  pieces  of  land  ui  other  parts  of  New 
Haven.  The  first  piece  is  called  the  Elm  Street 
property,  and  was  subject  to  a  prior  mortgage 
to  the  tinion  Savings  Bank  of  Danbuir.  That 
mortgage  was  foredosed  at  the  October  Term 
of  the  Superior  Court,  1885;  and  it  Is  found 
that  the  value  of  the  property  forecloeed  ex- 
ceeded the  amount  of  Uie  debt  and  charges  by 
some  $1,800. 

The  fourth  and  fifth  lots  mortoaged  to  Bull 
were  released  by  Bull  in  his  lifetime,  and 
the  eighth  was  released  bv  his  administrators 
after  bis  decease.  It  is  found  that  the  total 
value  of  the  equities  of  redemption  in  the  lots 
so  released  was  $1,000,  over  and  above  the 
prior  mortgages. 

February  4, 1886,  the  plaintiil  became  the 
owner  of  the  Bull  moiigage  and  the  debt 
thereby  secured. 

On  the  trial  in  the  court  below,  the  defendant 
Wheeler  claimed:  (1)  that  he  was  the  owner 
of  the  Naugatuck  Savings  Bank  mortgage,  and 
that  it  is  still  ontstanding  in  his  han<£  upon 
lot  B;  (2)  that  it  did  not  merge  in  the  hands  of 
Harriett  L.  Benham,  so  far  as  it  covos  lot  B; 
(8)  that  it  was  stiU  a  lien  on  lot  B,  as  against  tbe 
plaintiff,  to  an  amount  proportionate  to  the 
whole  amount  of  the  mortgage  debt,as  the  value 
of  lot  B  is  to  the  value  of  the  whole  security 
originally  included  in  said  mortgage;  (4)  that 
the  plaintiff'B  mortgage  debt  should  be  reduced 
uie  amoont  of  the  nine  of  tlie  equitieB  of 
which  be  bad  been  forecloeed,  and  which  had 
been  released;  (5)  that  it  should  be  so  reduced, 
especially,  by  tne  amount  of  the  value  of  the 
equity  in  the  Elm  Street  property. 

The  court  overruled  these  several  claims, 
and  rendered  judgment  for  the  plaintiff. 

The  'defendants,  Wheeler  and  Hinman,  ap- 
pealed.  The  reastms  of  appeal  are  as  follows: 

1.  The  court  erred  in  holding  that  said 
Wheeler  was  not  Uie  owner  of  the  NangatwA 
Savlnss  Bank  mortgage,  and  also  in'tbat  it  was 
not  Bull  outstanding  in  his  hands  upon  lot  B. 

2.  Tbe  court  erred  in  holding  that  said  Nau- 
gatuck Saving  Bank  mortgage  merged  in  the 
hands  of  said  Harriett  L.  iKnbam,  so  far  as  it 
covered  lot  B. 

8.  Tbe  court  erred  in  holding  that  said  Nau- 
gatuck Savings  Bank  mortgage  was  not  still  a 
uen  on  lot  B,  in  the  bands  of  the  defendant 
Wheeler,  as  against  theplalntiff,  to  an  amount 
proportionate  to  the  whole  amonnt  of  the  mort- 
gage debt,  as  the  value  of  lot  B  is  to  the  value 
of  the  whole  seeority  originally  Included  in 
said  mortgage. 

4.  Tbe  court  erred  in  holding  that  the  ^n- 
tiffs  mcotgage  debt  should  not  be  reduced 
by  the  amount  of  the  value  of  the  equi- 
ties in  tbe  lots  which  had  been  foreclosed  and 
which  had  been  released. 

6.  The  court  erred  in  holding  that  Uie  plaln- 
tifTs  said  mortgage  debt  shouui  not  be  so  re- 
duced by  the  amount  of  the  value  of  the  eqnify 
in  the  lam  Street  property. 

Tbe  first  three  leasms  of  appeal  may  be  con- 
sidered together.  Theyag^fe^p^flfcblMJgLe 
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and  that  is  that  the  Naugatuck  Savings  Bank 
mortgage  is  a  subsisting  incumbrance  on  lot 
B  In  favor  of  the  defendant  Wheeler.  This 
claim  assumes  that  the  mortgage  was  not  paid, 
bat  purchased,  by  Benham;  and  that  she,  by 
her  quitclaim  deed  of  lots  B  and  C,  or  her 
conveyance  of  January  11,  1887,  transferred 
said  mortgage  to  Wheeler.  Suppose  that  he  is 
rightinthlsclaim.howdoesit benefit  him?  His 
interest  in  the  premises  Is  subject  to  that  of  the 
plaintiff.  Ab  between  them,  Wheelo*  is  pri- 
marily liable  to  pay  the  first  mortgage.  In  a 
suit  to  foreclose  that,  his  right  to  redeem  would 
be  first  extinguished.  Should  he  redeem,  as 
between  himself  and  the  plaintiff,  ft  will  be 
deemed  a  payment;  although,  as  to  subsequent 
incumbrancers  and  the  owner  of  the  equity  of 
redemption,  it  will  be  regarded  as  a  purchase. 

A  second  mortgagee  ma^  redeem  the  first 
mortgage,'  uid  hold  it  against  parties  subse- 
quent m  interest;  bat  sutoequent  parties  can- 
not, except  under  peculiar  or  unusual  circum- 
stances (which  circumstances  do  not  exist  in 
this  case),  redeem  a  first  mortgage  and  hold  it 
against  a  second  mortgagee:  equity  will  re- 
pa6  it  as  a  payment.  It  follows  that 
Lewis  might  redeem  the  first  mortgage 
and  bold  it  against  Wheeler;  but  Wheeler, 
00  long  as  he  siutains  the  relation  of  a 
subsequent  incumbrancer,  cannot  purchase  it 
and  hold  It  against  Lewis.  If,  then.  Wheeler 
is  now  the  owner  of  that  mortga^  by  purchase, 
by  gift,  or  otherwise,  the  result  is  the  same;  it  is 
ft  payment  so  far  as  Lewis  is  concerned. 

The  existence  of  the  first  mortgage,  in 
whosesoever  hands  It  may  be,  can  be  no  defense 
to  this  suit  The  savings  bank,  or  any  stranger 
who  may  have  purebred  the  mortgage,  may 
compel  Lewis  to  redeem;  but  neither  the  owner 
of  the  equity  of  redemption  nor  any  subse- 
quent mort^igee  can  do  so. 

Again,  if  Lewis  had  paid  the  first  mortgage, 
either  voluntarily  or  by  compulsion,  the 
amount  so  paid  would  be  added  tojhis  demand, 
and  Wheeler  would  be  compelled  to  reimburse 
him  before  he  conld  avail  himself  of  hb  secu- 
rity. And  that  would  be  so  if  by  any  possi- 
bi£ty  he  should  be  compelled  to  pav  the  first 
mortgage  to  Wheeler.  If  the  aefendants 
claim  is  aUowed.  therefore,  the  practical  result 
Is  tSis:  In  the  same  suit  the  plaintiff  is  required 
to  redeem  the  first  morteage  by  paving  the 
amount  thereof  to  the  denndant,  and  the  de- 
fendant in  turn  is  required  to  pay  the  same 
amount  to  the  plaintiff.  The  law  tolerates, 
much  less  requires,  no  such  absurdly. 

But  the  dffendant  is  not  right  in  his  as- 
sumption. The  mortgageto  the  Savings  Bank 
cannot  be  regarded  as  subsisting  to  any  extent 
or  for  any  punxwe  as  against  this  plaintiff. 
When  Harriet  L.  Benham  caused  the  debt  to 
be  paid  to  the  bank,  she  received  from  tbat  in- 
stitution, and  put  on  record,  a  quitclaim  deed 
containing  this  clause:  "Being  the  same  prem- 
ises mortgaged  to  said  Savings  Bank  on  the 
14th  day  of  August,  1878,  *  »  *  by  Marcia 
H.  Hinman,  to  secure  payment  of  a  note  of 
$1,000,  which  is  now  paid  in  full;  and  the 
object  of  tfaJs  deed  is  to  release  the  security 
therefor."  The  grantee  was  then  the  owner  of 
the  equity  of  redemption.  As  such  it  was  her 
duty,  so  far  as  intervening  incumbrances  were 
concerned,  to  pay  this  mortgage.  Sbedtd  pay 
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it  on  the  9th  day  of  June,  188S,  accepted  a 
deed  containing  this  ngniflcant  declaration, 
and  on  the  7th  day  of  July  foUowinf  caused 
that  deed  to  be  put  on  record.   She  then  and 
thereby  produmed  to  alt  the  world  that  tbat  i 
mortage  was  paid,  not  purchased,  and  the  ' 
secunty  therefor  discharged  and  not  tnn^  | 
ferred.   On  the  4th  day  of  February,  1885. 
the  plaintiff  purchased  the  Bull  note  and  men-  ' 
gage,  relying  upon  that  declaratioD  as  true  tA  , 
against  nlm.    Harriet  L.  Braham,  and  aD  i 
persons  claiming  under  her,  are  effectually  pn-  ' 
eluded  from  claimiug  to  the  contraiy. 

For  the  purposes  of  this  case  the  first  mon-  j 

fage  debt  is  paid,  and  the  security  therefor 
i^arged.    Consequently  the  defendant  can- 
not avail  himself  of  that  mortgage  for  any  por-  ' 
pose. 

If  necessary,  it  would  not  be  difficult  to  I 
show,  from  the  record,  that  the  defendanb 
did  not  purchase,  and  did  not  at  tbe  time  in-  I 
tend  to  bold,  this  mortgage  against  tbe  {dain- 

tiff.  ; 

The  deed  from  the  savinfrs  bank  towhicli  we  ' 
have  referred  is  potent,  if  not  conclnsiTe.  I 
evidence  that  Benfaam  then  intended  a  mei;-  ' 
er.   She  clearly  intended  payment,  and  that- 
from  a  merger,  so  far  as  lots  D  and  E  aiv  | 
concerned;  for  the  object  of  the  tranaactMO  ; 
was  to  clear  those  lots  so  that  she  could  giTr  ' 
Rausch  a  clear  title;  and  it  is  almost  as  cer-  | 
tain  tbat  she  did  not  intend  to  hold  said  mon- 
gage  against  B  and  C,  for  she  immediately  gsn 
a  quitclaim  deed  thereof  to  Wbeder;  ssd  ; 
there  is  no  evidence  that  he  paid  ber  aoythiiu  ; 
for  it,  and  the  finding  is  clear  that  he  ftumsbca  ' 
no  portion  of  tbe  funds  witii  whidi  tbe  debt  ' 
was  paid.   Intending  a  merger  as  to  a  part  of 
the  property  raises  a  presumptioa  that  it 
intended  as  to  all;  and  that  presumption  man 
prevail,  unless  there  is  something  in  the  case 
which  rebuts  the  presumption,  or  shows  tbe 
existence  of  a  contra^  intent.   We  may  add 
to  this  the  significant  nict  that  Mrs.  Beoham. 
after  she  had  iwid  the  debt  to  the  bank,  sbt 
rendered  the  note  to  tbe  maker,  Mrs.  Himuam 

Thus  the  record  seems  to  afford  ovfawbelm- 
ing  evidence  that  she  did  not  in  fact  intend  to 
preserve  the  mortgaee  in  force.  If  It  be  ob- 
jected that  we  have  Iwen  considering  manm 
of  fact,  our  reply  is  that  this  is  the  deieodaats' 
q>peal.  They  fall  to  show  us,  afflrmttively 
and  in  terms,  that  they  Intended  at  the  time  to 
keep  the  mortgage  alive.  Bat  they  do  tft 
us  to  say,  from  tbe  record  as  it  staiids,  thit 
the  mortgage  still  exists.  We  have  examined 
the  recom  and  have  come,  as  the  court  bek* 
did,  to  a  contrary  conclusion. 

We  are  asked  to  distinguish  lot  B  from  ihe 
other  property  described  m  the  bank  mortga?. 
for  the  reason  that  the  defendants  did  not  io 
fact  know  that  said  lot  was  embraced  in  the 
plaintifTs    mortgage.     The  finding  is 
Wheeler  had  do  actual  knowledge  that  tbe  Boll 
mortgage  covered  lot  B,  and  he  supposed  ii 
did  not,  until  March  17,  1886.     But  for 
supposition  he  would  not  have  released  bis  in- 
terest in  lots  D  and  E  to  Mrs.  Benham,  vA 
would  not  have  accepted  from  her  tbe  rriesK 
deed  of  her  interest  in  lots  B  and  C.   It  i£  al^ 
found  that  it  did  not  appear  that  His.  Benbtin 
bad  any  knowledse  of  the  Bull  mortgage, 
whats£eob^^e||rog^f^^  ^ 
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On  that  ground  it  is  claimed  that  the  actual 
intention  to  pay  the  debt  and  have  the  mort- 
gigB  discharged  should  be  disregarded;  and, 
on  the  assumption  that  it  was  for  Mrs.  Ben- 
liam's  interest  to  have  the  mortgage  transferred, 
snd  that  it  would  have  been  had  they  known 
the  facts,  that  the  mortgage  should  now  be  re- 
garded as  still  in  force. 

To  this  claim  there  are  two  objections.  In 
the  first  place,  for  reasons  already  suggested, 
we  are  unable  to  see  bow  Mrs.  fi^bam  could 
purchase  the  mortgage  and  thereby  defeat  or 
impair  a  subsequent  mortgage.  But  it  is  not 
MiK  Benbam  that  is  now  attemptioff  to  make 
use  of  it.  It  is  a  third  mortgagee,  wlio  has  re- 
ceived whatever  right  he  has  in  the  first  mort- 
gage as  a  gratuity,  wbo  is  attempting  to  use  it 
to  the  prejudice  of  the  second  mortgagee. 
There  ia  nothing  in  Mrs.  Benham's  potion 
that  calls  for  such  an  unusual  interposition  oF 
the  court.  Her  rights  are  not  in  peril;  no  one 
isattemptingineqmtably  to  take  anything  from 
her.  On  the  other  hand,  it  is  just  and  equi> 
uble  that  the  plaintiff  should  have  the  full 
boieflt  of  his  security. 

Ndflier  can  we  discover  that  Wheeler's 
equities  are  superior  to  the  plaintiff's.  He 
stands  precisely  where  he  placed  himself .  The 
plaintiff  has  done  nothing  to  his  prejudice.  If, 
through  his  ignorance  of  certain  facts,  he  is  in 
a  worse  condition  than  he  otherwise  would 
have  been  in,  the  plaintiff  is  in  no  wise  respon- 
able  for  it;  and  there  is  no  reason  for  transfer- 
ring the  consequences  thereof  to  him,  unless 
be  thereby  obtains  some  undue  advantage.  If 
it  is  true,  as  we  suppose  it  Is,  that  nothing  that 
Mrs.  Ben  ham  or  Wheeler  could  have  done  in 
respect  to  the  first  mortgage  could  impair  the 
pUinLiff'B  security,  then  there  can  be  no  reason 
tor  the  interference  of  the  court  in  the  manner 
pn^waed. 

u  the  eecwd  place,  Mrs.  Benhun  can  hardly 
be  said ,  in  a  legid  sense,  to  have  beenlignorant 
of  the  facts.  She  had  constructive  notice  of 
the  plaintiff's  mortgage,  unless  such  notice  is 
defeated  hy  the  mistake  of  the  clerk  in  record- 
ing it.  The  consequences  of  that  mistake 
should  not  be  visited  upon  the  mortgagee.  He 
^  all  he  could  do,  and  all  that  £e  law  re- 
qiiired  of  him.  He  left  his|deed  for  record;  and 
the  record,  by  the  statute,  is  to  be  as  of  that 
a&te.  From  that  time,  which  necessarily  ante- 
listes  the  actual  recording,  his  title  is  secure. 
He  cannot  be  prejudiced  by  any  sut»equent  ac- 
tion without  bis  fault.  But  if  this  ia  stating  it 
tnore  strongly  than  the  case  requires,  we  would 
oJI  attention  to  the  actual  facts  of  the  case. 
The  mistake  consists  in  ^ving  the  westerly 
line  of  lots  A  and  B,  described  as  one  piece,  as 
S5  feet  on  Cedar  Street,  instead  of  65  feet,  as  it 
>a  in  the  original.  The  other  three  lines  are 
correctly  recorded,  and  the  length  of  each  is 
pyea.  The  piece  is  rectangular,  being  106  feet 
long  by  65  feet  in  width.  fi)t  A  is  40  feet  wide 
ud  lot  B  is  25  feet  wide  on  Cedar  Steet.  The 
ncord  rivea  ^t  line  as  85  feet,  but  that  line  is 
iK>t  defined  or  located.  If  we  locate  It  at  the 
northerly  end  of  the  boundary  on  Cedar  Street, 
it 'does  not  extend  the  whole  width 
^  lot  A;  consequently  does  not  reach  lot 
B;  bat  the  description  requires  the  southerly ! 
line  oF  the  piece  to  run  from  the  southerly  end  i 
of  the  85  feet  diagonally  through  lot  B  to  the  I 
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southeast  corner  of  the  whole  lot.  That  embra- 
ces witiiin  the  description  nearly  half  of  lot  B. 
The  record  as  it  stands,  therefore,  is  eonstroc- 
tive  notice  to  that  extent  of  the  mortgage  on 
that  lot.  But  we  think  it  is  more  than  that. 
To  those  familiar  with  the  premises,  and  inter- 
ested in  knowing  the  extent  of  the  incumbran- 
ces thereon,  as  Mrs  Bentiam  must  be  presumed 
to  have  bc«n,  the  record  could  hardly  fall  to 
suggest  a  mistake;  and  that  would  have  put 
her  upontinquiry,  and  charges  her  with  full  no- 
tice 01  what  the  deed  contams. 

As  to  Wheeler,  although  his  mortage  ante- 
dates the  plaintiff's,  yet  the  record  thereof 
bears  a  subsequent  date.  We  are  not  aware 
that  the  point  has  been  directly  decided,  but 
we  are  inclined  to  think  that  he  is  legally  charge- 
able with  ooticeof  all  that  the  record  contained 
at  the  time  he  left  hisown  deed  to  be  recorded. 
But  we  do  not  rely  on  this  point,  for  it  is  con- 
ceded that  whatever  interest  he  has  in  the  flrat 
mortgage  he  derived  from  Mrs.  Benham.  If 
he  is  a  mere  volunteer,  clearly  the  plaintiff's 
equities  are  superior  to  bis.  If  not,  then  he  is 
chargeable  with  constructive  notice  to  the  same 
extent  and  for  the  same  reasons  that  Mrs.  Ben- 
ham  is,  for  he  took  his  deeds  from  her.  with 
knowledge  of  all  that]  the  record  contains. 

The  fourth  error  assigned  is  that  the  court 
refused  to  reduce  the  plaintiff's  debt  by  the 
amount  of  the  value  of  the  equities  in  the  lots 
released  and  foreclosed. 

Bull  in  his  lif  edme  released  to  Mrs.  Benham 
the  mortgage  on  the  fourth  and  fifth  lots  de- 
scribed in  said  mortgage,  and  after  his  death 
his  administrators  released  said  mortgage  on 
the  eighth  lot.  These  equities  were  of  the  val- 
ue of  $1,000,  over  and  above  the  prior  mort- 
gages then  outstanding.  When  said  releases 
were  given,  neither  sai3  Bull  nor  his  adminis- 
trators had  acbial  kno^edge  of  Wheeler's 
mortgage. 

They  did  not  have  constructive  knowledge, 
because  Wheeler's  mortgage  was  recorded  sub- 
sequently to  Bull's.  Bowan  v.  Sharp's  RiiU 
Wg.  Co.  29  Conn.  825;  1  Jones,  Mort.  §  738; 
Mclhain  V.  Mutual  Awur.  Co.  98  Pa.  84.  In 
order  to  charge  the  plaintiff  with  the  value  of 
these  equities  it  is  essential  that  Bull  and  his 
administrators,  when  executlag  said  releases, 
respectively,  should  have  had  knowledge  of 
Wheeler's  mortgage.  This  is  conceded  in  the 
defendant's  brief.  The  sixth  and  seventh  tracts 
and  a  part  of  the  second  tract  described  In  the 
plaintiff's  mortgage,  were  foreclosed  by  the 
prior  mortgagees.  The  equity  of  redemption 
in  said  tracts  was  of  no  value. 

The  first,  known  as  the  Elm  Street  property, 
was  subject  to  a  prior  mortgage  for  f5,O0O  to 
the  Union  Savings  Bank  of  Danbury.  On 
March  17, 1883,  Wheeler,  after  informing  Lewis 
of  his  mortgage,  requested  Lewis  to  take  the 
equity  of  redemption  in  said  first  piece,  or  to 
redeem  the  savings  bank  mortgage.  Subse- 
quently said  mortoage  was  forecl<^ed,  none  of 
Uie  defendants  redeeming.  Said  tract  was  then 
worth  nearly  92.000  over  and  above  the  prior 
mortgage.  That  excess,  it  is  now  claimed,  is 
chargeable  to  the  plaintiff. 

The  amount  due  the  savings  bank  then 
amounted  to  over  $6,000,  a  large  sum  in  pro- 
portion to  the  plaintiff's  debt.  It  was  hardly 
reasonable  to  require  Lewis  to  raise /SO  large  a 
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Bum  and  take  property  for  that  as  weU  as  his 
own  claim.   As  Uie  debt  covered  over  three 

auarters  of  the  estimated  value  of  the  property, 
lere  was  some  risk  and  Inconvenience  attend- 
ing the  transaction.  That  risk  and  inconve- 
nience Wheeler  coold  not  require  Lewis  to  aa- 
sume;  especially  aa  be  had  a  right  to  redeem 
the  [^ainnffa  mortgage,  when  he  would  have 


been  subrogated  to  the  plaintiff's  rights,  lod 
could  himself  have  redeemed  the  bank  mort- 
gage and  saved  the  equity.  Asbrtweenthetwo, 
that  duty  seems  to  liaTe  devohred  upoo  WfaedO' 
rather  than  Lewis. 

Wefittd  no  error  in  Ike  judgnmU  eomplaiiui 

In  this  o|dni(m  ttie  other  Judges  ooncomd. 


NOTB.— Kortoqffe;  tttatee  created  bjf.  The  mort- 
gacror  Is  remrded,  e  vem  at  law,  as  reta  inlng  tbe  legal 
estate  with  ali  Its  InddoDts  and  qualities,  while  the 
mortoaffee  Is  the  lesal  owner  as  between  hlms^ 
and  the  mortmgot,  clothed  with  the  legal  title  onlv 
so  far  as  oonaiaerea  oeoessaiy  to  preserve  the  mort- 
gage Bs  a  valid  security.  Bee  Qlass  v.  Blllaon,  B  N. 
H.  W;  Barnard  r.  Baton,  2  Gush.  SSH;  Ckmard  v. 
Atlantic  Ids.  Co.  28  U.  S.  IFet.  88B  (T  L.  ed.  180);  Evans 
V.  Herrlkeo,  8  Gill  ft  J.  80;  Clftrtev.  Beybum,  1 
Kan.  281;  Tlmms  v.  Shannon,  19  Hd.  M.  Cited  in 
8  Pom.  £q.  Jur.  160. 

The  mortgage  creates  a  lien  on  the  land  as  a  se- 
curity for  ^e  debt,  and  does  not  convey  any  l^al 
tlUe  or  estate  to  the  mortgagee,  the  mortgagor  re- 
taining the  full  legal  estate,  subject  to  the  Uen,  until 
devested  by  foreclosure  sale.  See  UcHlUan  v. 
Richards,  9  Cal.  866 ;  Uaffley  r.  Maier,  18  Cal.  18 ; 
Qoodenow  v.  Ewer.  16  Cal.  401 :  Boggs  v.  Fowler, 
Id.  see ;  Fogarty  v.  Sawyer,  17  Cal.  Dutton  v. 
Warsohautt-,  21  OaL  e09 ;  Eldd  v.  Teeple,  £S Cal. 266: 
Skinner  v.  Buck,  29  Oal.  268;  Bludworth  v.  Lake.  S3 
Cal.  £66;  Jackson  v.  Lodge,  86  Cal.  28;  Hack  v. 
WetElar,  8B  Oal.  247 ;  Oarpentier  v.  Brenhom,  40  CaL 
221 :  Harp  v.  Oslahan,  45  OaL  2SS ;  Frink  t.  LeBoy, 
■49  CtiL  aCi,  No  «Btat«  lii  tl]«  mort^msed  prcojalns 
TMMBOo  to  uie  mortgagee  either  before  nrsrter  Mn- 
otttOD  Itraken.  See  Ht^G-urren  r.  Qairlty,  08  Cio. 
Wh  jShe  same  priodplGS  generally  obt^nUirough- 
iM/t  UK  StaUM  of  tlie  Union.  Seu  Dn^ke  v.  Row,  2 
Oil.  ffiK:  Bumslde  v.  Ten?,  46  Qs,  flSH;  Vasoa  t. 
Ball, MOa.  IBS:  Bile  v.  C0l«, n  Go.  1B7 ;  JaokBooy. 
QU«WfllL  HGa.  sra ;  United  Btatea  v.  Athena  Arn- 

WmmT.m^tAh,  XT  m;  Morton  v.Soble^ 
n  Ind.  Iff;  White  t.  Blttenmc^er,  80  Itnn,  «B; 
CmrUieT  v.  Cair.  5  Inwn.  S38:  Life  Ai80< _t>  wok, 
SO  K&a.  Vi ;  Chtek  r.  Wlllef^,  Z  Kim,  38«:  Doobrad 
V'  Kouasesun  E  La.  Aon.  Ifit);  Oorhamr.  AmolSiSS 
Wob.  HT:  Qirathfira  r.  Humphrey,  ill  Mjob.  SO; 
iVaser  V.  StonCL  RB  Ulcb.  WU  ;  Ulce  v.  St.  Paul  ic  P. 
K.Co.£4JiJlnn.  «4;  Pai^nna  v.  N'nfrifle.SlM'tnn.SW; 
idWUB  V.  Cot-riptdn,  7  Minn,  4W  :  Ui-Ttlhil-t  V,  K' .X. 
18  Mnn.  ;  E3i'rtli<J-t  v  HoIukhl.  1^  ilifi; 
Davidson  v.  vox,  ll  Heh-  SO:  Hurley-  v.  Estes,  8 
Keb.  888:  Kyger  v.  Ryley.  2  Neb.  SO;  Hyman  v. 
Kelly,  1  Nev.  179;  Wbltraore  v.  Shiveriok,  8  Nev, 
288;  Aator  v.  Hoyt,  8  Wend.  808;  Pfyfe  v.  Riley,  15 
Wend.  24S:  Astor  v.  Miller,  2  Paige,  88;  Bell  v. 
Uayor  of  N.  T.  10  Paige,  48;  Waring  v.  Smytii,  2 
Barb.  Ch.  119;  Packer  v.  Hocheeter  ft  8.  H.  Co.  IT 
N.  Y.  288 ;  Power  v.  Lester,  28  N.  Y.  527 ;  Merritt  v. 
BartboUok.  88  N.  Y.  44 :  Trlmm  v.  Harsh,  64  N.  Y. 
099 ;  Bryan  r.  Butts.  27  Barb.  608 ;  Hubbell  v.  Houl- 
son,  68  N.  Y.  22S ;  Mickles  v.  Townsend,  18  N.  Y.  676; 
Besser  v.  Hawthorn,  8  Oreg.  1% ;  Thayer  v.  Cramer, 
1  HcOord,  Ch.  880 ;  Nixon  v.  Bynum,  1  Bailey,  148 ; 
Annely  v.  De  Sauseure,  12  8.  C.  488 ;  Wright  v.  Hen- 
derson, 12  Tex.  48;  Hann  v.  Falcon,  %  Tex.  271: 
Walker  v.  Johnson,  87  Tex.  127 ;  Wood  v.  Tra^  7 
Wis.  688. 

Aaaignment  of  mortuage.  An  assignment  of  a 
mortgage  Is  a  mere  transfer  of  a  thuig  in  action. 
The  assignee  can  acquire  no  higher  rights  as  against 
the  mortgagor  than  those  possessed  Iw  the  onglnal 
mortgagee.  See  Wanzer  v.  Gary,  78  N.  Y.  626.  The 
doctnne  of  bona  fide  purchase  for  a  valuable  con- 
sideration does  not  apply  to  mere  equItAble  Inter- 
ests; beaoe  the  asslgttmeat  of  a  mortga^Efe,  whether 
direct  or  a  mere  Incident  to  the  transfer  of  a  note. 
Is  wholly  equitable,  and  gives  ooly  an  equitable 
title  to  the  assignee,  subject  to  all  subsisting 
equities.  See  Kleeman  v.  Frisble,  68  UI.  482 ;  Bry- 
ant V.  Vtx.  88  HI.  11 ;  BaUy  v.  Smith,  14  Ohio  St.  aas. 
Cotijrm,  TaylOTV.  Fage^^LllenSS:  Reeves  v.  Scully, 
Walk.  Ch.  (Hloh.)  «B;  Croft  v.  Bunstv,  9  Wis.  60^ 
Cornell  v.  Htehcns,  11  Wis.  868;  FUier  v.  Otis,  8 
4U 


Chand.  88:  Harttneau  v.  HoCoUum.  4  Cband.  IS; 
Potts  V.  Bkckwell,  4  Jones  Eq.  68 ;  Bloomer  v.  Hen- 
derson, 8  Mloh.  886 :  Cloottev.  Oagntar,2Hlofa.aBl: 
Pleroe  v.  Ibunoe,  4?  He.  607.  dted  in  2  Pom.  B4. 
Jur.  168. 

When  a  mortgage  Is  assigned,  and  tbeauiUtuiuMil 
is  not  reoordea,  and  the  mortgagee  aftei  watdi 
satisfies  the  mortgage  of  record,  the  Uen  la  thereby 
destroyed  as  against  a  hona  fid»v\a6bMBat  or  tnema- 
brsncer  without  notice.  See  Bowling  v.  Oook,  > 
Iowa,  200  Henderson  v.  Pilgrim,  H!  Tex.  461; 
Warner  v.  Wlnslow,  1  Sandf .  Ch.  430 ;  St.  John  v. 
Spalding,  I  Thomp.  a  C.  488.  If  a  second  mortgagee, 
with  notice  of  a  prior  unrecorded  mortogeu  awifiil 
to  a  bonotflde  purchaser  without  nonoe.  but  tbe 

Srior  mortgage  Is  recorded  before  the  asBtgnmeiitt 
le  assignee  would  fall  to  secure  a  preoedeooe.  See 
Westbrook  v.  Gleason,  79  H.  Y.  28 ;  Fort  v.  Bmcfa, 
5  Denio,  187. 

Keepmo  mortQaoe  tMoe,  A  mortgage  frand- 
ulentlr  assigned  may  be  ordered  delivered  up  and 
canceled.  The  JurisdlotJon  of  equity  to  grant  the 
remedy  of  cancellation  exists  and  will  always  be 
exercised  when  It  is  necessary  to  protect  or  ttaia- 
tain  equitable  primary  estates,  InuieatB,  or  rights. 
The  following  are  illustrations :  Spurgla  v.  Trinh, 
66  111.  170:  BurUngton  Twp.  v.  Cross,  IS  Ean-  71; 
Dolan  V.  Eehr,  9  Mo.  App.  Kl :  GonneUy  v.  FWwr, 
8  Tenn.  Ch.  882;  BobeDok  v.  0*NedU,  28  Hun,  2D9; 
Foote  V.  Beeoher,  78  N.  T.  166;  Shaper  v.  Shaper,  84 
111.608. 

Keeping  mortgage  aUne  after  paymsnt.  Sqntty 
will  treat  the  mortgage  either  as  oanoeled  or  out- 
standing, as  shall  beet  promote  the  ends  of  josdoe 
and  tbe  actual  and  just  intention  of  tbe  parties. 
Cited,  HaU  v.  Lambert. 7 N.  J.  Bq, 668 :  8. ao  Am. 
Deo.274:  Atherton  V.  Toney,  48  Ind.  218.  See  Ne- 
ville V.  Demeritt,  2  N.  J.  Eg.  886.  Tbe  Judgment  or 
mortgage  Is  kept  alive  after  the  payment  by  the 
surety,  for  his  benefit.  Cited,  Zook  v.  ClemiDer,  44 
Ind.  27.  See  Howe  v.  WoodrulT,  12  Ind.  214 ;  Bszknr 
V.  Delbert,  89  Ind.  16;  Gardner  v.  Astor,  3  Johns. 
Ch.  68;  Hatch  v.  Kimball.  16  Me.  148;  HoUeo  t. 
Pike,  24  Me.  427 ;  CUft  v.  White,  12  S.  Y.  518. 

Doctrine  of  merper.  Tbe  general  rule  Is  that  tbf 
union  of  the  legal  and  equitable  estates  will  cnate 
a  menrer  of  tbe  two  (dted,  Atherton  v.  Tod^,  H 
iQd.  218),  unless  there  be  some  benefldol  purpose  or 
some  declared  intent  to  prevent  It  (dted,  Gtos  f. 
Boppe,  28  N.  J.  Eq.  271i.  Questioned,  Goodwin  j. 
Keney,  47  Conn.  48$.  While  a  merger  at  law  faOowt 
Inevltobly  upon  tbe  union  of  a  greater  and  tons' 
estate  in  the  same  ownership,  it  does  not  so  foUo* 
In  equity,  where  estates  wul  be  kept  separate  if 
such  Is  the  Intention  of  the  parties,  and  jusUoe  re- 
quires It.  ated.  Smith  V.  Roberts,  91  N.  Y.  479^  See 
Gardner  v.  Astor,  8  Johns.  Ch.  68:  Jooies  v.  Hccer, 
2  Cow.  248;  Champney  v.  Coope,  88 K.  Y.  618;  Shel- 
don V.  Bdwards,  86  N.  Y.  279.  A  merger  wHl  tate 
place  In  equity  where  no  Intention  to  prevmt  It 
aoB  been  expressed,  and  none  is  implied  from  the 
circumstances  and  the  Interests  of  the  party:  sad 
a  presumption  In  such  a  case  arises  In  favor  at  the 
merger.  Cited,  2  Pom.  Eg.  Jur.  24&  8e«  BaUvin 
v.Sager,  70  lU.  608:  RoWns  v.  Swain,  88  DLW: 
Lily  V.  Pahner,  SL  IIL  881 ;  Gardner  v.  Astor,  t 
Johns.  Ch.  58;  Jamesv.  Johnson,  6  Johns.  Ch.ti': 
James  v.  Morey,  2|Cow.  246,  286,  800,  818:  Gregnr 
V.  Savage,  82  Conn.  2S0,  284:  Basset*  v.  Mason.  It 
Conn.  lal ;  Wilhelm  v.  Leonard,  18Iowa,8aO;  Forlw 
V.  Motrett,  16  Yes.  884 ;  Lord  Compton  v.  Oxsodn, 
2  Yes.  281,  284;  Swlnfen  v.  Swftifen,  28  Beav.  I*: 
Byam  v.  Sutton,  19  Beav.  6G6;  Swabey  Swabtf. 
16  Sim.  106 ;  Tyler  v.  lake,  4  Sim.  861, 868 ;  Brows  r. 
Stead.  6 81m.  ra6;  Grioe  v.  Shaw,  lOHore,  7B;  Snitt 
vll^ps,!  Keen,  804. 

1  Con. 
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Horatio  A.  HUNT.  Admr. 

1.  A  gtuupwukiy  to  seonre  a  running 
o<nutt  m,t  a  bwik.  where  the  conndera- 
tion  is  separable  and  passes  at  different 
times,  Is  teminated  the  death  of 
tbe  goarantor  and  notice  to  the  bank, 
as  to  all  Bubeequent  transaotions. 

2.  Where  a  note  is  dlseonnted  under  a 
oontinuing  guaranty  prior  to  the  death 
of  the  aniarantor*  and.  after  notice  of 
bis  death,  the  time  of  pa^uent  ia  ex- 
tended, bv  taking  a  new  note  from  the 
prineipal  debtor,  with  interest  thereon 
in  advance,  without  consent  of  the  gua- 
rantor's administrator,  and  withontany 
reservation  of  his  right,  assented  to  by 
the  principal,  to  ins&t  upon  immediate 
payment  by  tbe  principal,  and,in  default 
tbereof,  to  pay  such  debt  himself  and 
proceed  at  once  sxainst  the  principal. — 
the  estate  of  the  g^mrmMtoT  ia  re- 
leased from  liability  under  the  guar 
nmty. 

8.  An  agreement  in  a  continuing  iraa- 
rmatY  that  no  extenslona  on  any  nade 
or  business  paper  therein  mentioned 
should  afFect  the  liabili^  of  the  guaran- 
tor thereunder,  «>ntemplates  only  ex- 
tensions made  while  tiie  goaranty  is  in 
force. 

tfPnvldenoe — ^DeeUed  Februarr  U*  UB8.) 

ACTION  of  covenant  to  recover  upon  two 
sealed  instruments.   On  demurrer  to  the 
pleas.  Overruled. 

Tbe  facta  of  the  case  are  folly  stated  In  the 
opinion  of  the  court. 

Mr.  James  TUUnsrhaat.  for  plaintifT: 
Tbe  estate  of  a  deceased  person  is  bound  by 
all  the  agreemeDta  and  obligations  of  the  de- 
ceased, except  tboee  of  a  personal  nature. 

SWms.  Exre.  6th  Am.  ed.  1877.  pp.  1781, 
1741. 1780,  1751,  1765;  Schoul.  Exrs.  j§  358, 
860. 867,  and  cases.  C!ompare/aninv.  firotme, 
59  Cal.  87;  Hvnfi  App.  105  Pa.  138;  Bm  v. 
Ran,  17  Jones  &  8.  82l 

It  may  be  that  such  continuing  guaranties 
as  were  by  express  stipulatlun  revocable  by  the 
deceased  at  any  time,  at  hia  election.  In  his  life, 
are  revoked  bv  bis  death  as  to  all  subeequently 
accruing  liabUitieB.  And  this  Is  the  utmost 
extent  to  which  the  cases  dted  bv  the  defend- 
ant go;  but  as  to  this,  even,  the  mw  cannot  be 
considered  by  any  means  settled. 

Compare  De  Colyar.  Ouar.  846,  848,  849; 
Bradbury  v.  Maivan,  1  Horlst.  &  C.  249;  Cal- 
vert V.  Gordon,  7  Bam.  &  C.  809,  affirmed  3 
Han.  &  R.  134;  Gordon  v.  Calwrt,  8  Sim.  358, 
afHrmed  4  Rtus.  S81;  Bemp  v.  P^anix  Tn».  Co. 
118  III  890. 

But  here  there  was  no  right  reserved  to  ter- 
minate the  agreement.  The  right  reserved  was 
only  to  terminate  tbe  guaranty  itself  as  to  fu- 
ture accruing  advances  or  liabilities.  That 
such  an  agreement  is  certainly  good  and  binds 
the  estate,  see— 
1  B.  I. 


Bank  v.  Htnrr.  TB" 

3  Dan.  Neg.  Inst.  %  1090  et  teg.  and  cases'' 
cited;  Fcrniura  Bank  v.  Wapkt,  4  Harr.  (Del.)- 
439;  Carpenter  v.  BeymitdM,  43  Hiss.  807;  Dar- 
ling V.  JToreA,  aSUe.  184;  Panhley  v.  Heathy 
69  He.  90. 

He  agreement  became  a  part  of  the  contract- 
upon  the  faith  of  which  the  note  was  discount- 
ed.  If  it  be  said  that  to  holdit  so  would  be  tO" 
enable  the  bank  to  renew  the  note  Indefinite^, 
the  answer  is  that  the  remedy  of  the  surety  or' 
bis  estate  was  to  take  the  note  np,  which 
could  be  done  at  any  time,  and  uus  con- 
trol it. 

Compare  Snuth  v.  Prater,  47  Am.  Rep.  868;:- 
8.  C.  4  Hont.  889. 

It  is  not  nearly  so  strong  as  an  agreement  or" 
assent  by  a  surety  to  the  absolute  dischane  of 
the  priDdpal;aod  yet  even  this  is  good,  and  tbe 
surety  remains  liaMe  notwithstanmng  such  dis- 
charge. 

De  Colyar,  Ouar.  865;  Cowper  v.  BtiUth,  4 
Hees.  &  W.  619;  VnionBani  v.  £MeA,84L.  J, 
Exch.  188;  a.  0.  13  L.  T.  U.  S.  499;  Burk^» 
Case,  cited  in  Englith  v.  Darley,  2  Boa.  & 
63;  Ex  parte  Oifford,  6  Ves.  Jr.  809;  Bouttbee 
V.  StubSi.  18  Ves.  Jr.  30;  McweU  v.  Jone$,  1  O. 
H.  4  R.  97. 

This  case  is  fairly  within  the  principle  of 
those  cases  whlc^  hold  that  if  tiie  act  of  the 
creditor  cannot  injuriously  affect  the  sure^,- 
tfae  surety  is  not  diacbarged. 

De  Colyar,  Ouar.  874, 880.  Compare  Cterfar' 
V.  White,  L.  R  35  Ch.  Dlv.  666;  .S^a><  Bank- 
iiw  Co.  V.  StarUeff,  16  Week.  Rep.  969;  8. 
1 C.  L.  698. 

The  administrator  might  himself  have  made ' 
the  waiver,  for  it  U  clearly  within  his  author- 
ity in  the  management  of  the  estate,  particu- 
larly under  the  circumstances,  as  It  was  not  ■ 
only  not  prejudicial,  but,  to  the  extent  <tf  the 
interest  paid,  actually  beneficial,  to  tbe  estate. 
The  bank  bad  the  right,  therefore,  to  assume" 
that  he  assented  until  he  dissented. 

Schoul.  Exrs.  g  25i  ;Coultliartr.  Clemtntson^- 
L.  R.  5  Q.  B.  Dlv.  43;  Bapp  v.  Phcenix  Itu.  Co^ 
118  HI.  890;  Bradbury -v.  Morgan,  1  Hurlst.  & 
C.  349:  Qffwd  v.  Davit,  13  G.  B.  N.  8.  <104 
E.  C.  1)^48. 

Mr.  Joseph  C.  Ely.  for  defendant: 

By  taking  the  new  note  and  the  receipt  of 
interest  in  advance  from  the  maker  of  said  eri- 
ginal  note,  said  bank  discharged  the  estate  of 
Carpenter  under  the  guarantv  as  to  the  note^ 
concerning  which  breach  is  alleged. 

Bivm  V.  Spencer,  50  Md.  346;  8.  C.  16  Ccnt^ 
L.  J.  454;  De  Colyar,  Ouar.  870. 

As  this  guaranty  was  one  which  tbe  swety 
could  himself  have  determined  by  notice,  no^ 
tice  of  his  death,  brought  home  to  plaintiff, 
operated  as  a  revocation  aa  to  alt  futoie  trans- 
actions or  acts  of  the  bank,  and  after  that  date" 
the  waiver  was  no  longer  in  force. 

De  Colyar,  Ouar.  8iB;  Dan.  Nsg.  last.  Sd 
ed.  8  1789;  Barrin  v.  Fateeett,  L.  R.  18  Eq, 
811:  8.  C.  L.  R.  8  Ch.  App.  Cas.  866;  London 
(ft  C.  Banking  Co.  v.  7>rry,  L.  R.  35  Ch.  Div. 
692.  See  Menard  v.  Seudder,  56  Am.  Dec.  618; 
S.  C.  7  La.  Ann.  886;  Jordan  v.  Dctbina.  IfSSt 
Hass.  168;  CouUkart  v.  Clementton,  h.  R.  5^- 
Q.  B.  Div.  43. 

Such  waiver  as  the  plaintiff  relies  on  In  tbis^ 
case  should  be  strictW  conatmed.^  , 

Dan.  Neg.  Inst.  8deifci^ia»M;L.OOgl^ 
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Uatteson,  J.,  delivered  the  opinioD  of  the 

This  is  an  actloD  of  coTeoant  upon  two  sealed 
iofltruDienls  made,  executed,  and  delivered  to 
the  plaintiff  by  Stnrgis  F.  Carpenter,  the  de- 

.fientunt's  intestate. 

The  first  count  io  the  declaration  sets  forth 
that  on  the  ^th  day  of  November,  1883,  the 
said  Sturgls  P.  Carpenter,  by  his  certain  deed 
poU,  or  a^«ement  in  writing,  of  that  date, 
made  and  signed  by  him  and  sealed  with  his 
-seal, —after  reciting  therein  that  said  plaintiff 
had  theretofore,  at  his  request,  discounted  trade 
xjr  businesB  paper  for  bis  son  Clarence  H.  Car- 
penter, and  might,  from  time  to  time  thereaf- 
ter, discount  trade  or  business  paper  for  said 
Clarence  or  for  his  son  Frank  P.  Carpenter, — 
guaranteed  to  said  plaintiff  the  payment,  as 
and  when  it  matured,  of  all  such  trade  or  busi- 
ness paper  of  said  Clarence,  or  of  said  Frank, 
that  had  been  or  mi^bt  be  discounted  by  the 
plaintiff,  until  such  times  as  he,  said  Stnrgis, 
efaould  notify  tbe  plaintiff  of  his  intention  to 
terminate  said  guarantv,  and  thereby  waived 
.demand  and  notice  of  nonpayment  thereof; 
that  said  Stu^s  never  notified  the  plaintiff  of 
hla  intention  to  terminate  said  guaranty,  'and 
that  afterwards,  on  the  81st  day  of  March, 
1884,  the  plaintiff,  upon  the  taXth  of,  and  rely^- 
in^  upon,  said  guaranty,  discounted  for  said 
Clarenoe  his,  said  Clarence's,  note  of  that  date, 
forfS,000,  payable  four  months  after  date  at 
1»nk,  to  the  order  of  said  Hturgis, — which  note 
itad  theretofore  been  indorsed  by  said  Sturgis, 
— and  paid  over  to  said  Clarence  the  net  pro- 
.«eed8  ot  the  discount  of  said  mote;  that  af  ter- 
wards,  when  said  note  became  dne  and  pay- 
able, to  wit,  on  tbe  2d  day  of  August,  1884, 
payment  of  it  was  demanded  at  bank,  but  the 
;aaid  Clarenoe  did  not  pay  and  never  has  paid 
it.  or  any  part  of  it;  of  all  which  the  defendant 
had  due  notice,  and  thereby  became  liable  to 

Say  the  plaint^  the  amount  of  said  note  on 
emand. 

The  second  count  in  the  declaratikm  ii  sub- 
stantially the  same  as  the  first,  except  that 
there  is  inserted  in  it,  between  the  averment  of 
the  pavment  of  the  net  proceeds  of  the  discount 
.of  said  note  to  said  Clarence  and  the  averment 
respecting  tbe  demand  and  nonpayment  of  said 
nttie,  tbe  averment  following,  to  wit:  that  the 
.said  Sturgis  P.  Carpenter,  then  in  full  life, 
tbereafterwards,  to  wit,  on  the  2d  day  of  June, 
1884,  by  his  certain  other  deed  poll,  or  agree* 
ment  in  writing,  bv  him  made  and  signed,  and 
-sealed  with  bis  seal,  and  written  upon  the  back 
of  his  former  and  other  agreement  aforesaid, 
after  reciting  that  be  had,  by  his  former  and 
.other  agreement,  referred  to  as  tbe  within 
agreement,  guaranteed  to  the  plaintiff  pay- 
ment of  all  trade  or  business  paper  of  bis  two 
•sons,  Clarence  H.  and  Frank  F.,  discounted  by 
.said  bank,  and  that  bis  son  Clarence  bad 
formed  a  copartnership  with  Edmund  Carpen- 
ter, under  the  firm  name  of  C.  H.  &  E.  Car- 
penter, ratified  and  continued  in  force  his  said 
former  agreement,  and,  in  further  considera- 
tion that  aaid  phUntiff  bad  discounted  and 
might  thereafter  discount  trade  or  business 
paper  of  said  new  firm  of  C.  H.  &  E.  Carpen- 
ter  at  his  request,  further  guaranteed  to  said 
plaintifr  punctual  payment  of  alt  said  trade  or 
business  paper  of  said  firm  theretofore  or  there- 
.«[4 


after  discounted  by  the  plaintiff,  as  and  when 
the  same  became  due,  and  thereby  waived  de- 
mand and  notice  of  nonpayment  at  tbe  same; 
and  that,  io  consideration  of  said  former  aeree- 
ment,  called  the  within  instmment,  and  of  flie 
premises,  further  agreed  Ibat  no  extension  on 
any  such  trade  or  biuineas  paper  of  said  Claxence 
H. ,  and  said  Frank  F. ,  or  said  flrm.sboold  affect 
his  liabilitv  under  said  agreement,  dated  tbe 
2d  day  of  June,  1884,  or  under  this  said  tormer 
agreement,  dated  tbe  26tb  day  of  Kovember, 
1882,  and  that  said  guaranty  dated  the  9d  day 
of  June,  1884,  sbouul  continue  in  force  anm 
he  notified  said  plainUff  of  his  intention  to  ter 
minate  the  same;  that  the  said  Sturgis  nerer 
notified  the  plaintiff  of  his  intention  to  ter- 
minate the  same. 

The  defendant's  third,  fourth,  and  fifth 
pleas  set  forth,  in  varying  terms,  in  substance, 
that  prior  to  the  maturity  of  said  note  the  said 
Sturgis  P.  Carpenter  died;  that  the  idaintiff 
bad  full  notice  of  his  deaUi  at  the  time  of  hb 
decease,  and  that  both  of  said  guaranties  were 
thereby  terminated  and  revoked  as  to  all  sub- 
sequent transactions;  and  that  after  the  death 
of  the  said  Sturgis  the  plaintiff ,  with  fall  know- 
ledge of  his  decease,  for  a  valuable  considera- 
tion, gavedeflnite  time,  to  wit,  four  months,  to, 
and  took  a  new  note  from,  said  Cluotoe  H.  Car- 
penter, the  maker  of  said  note  mentioned  In  tiw 
declaration,  and  received  interest  on  said  new 
note  so  taken,  in  advance,  without  the  consent 
or  knowledge  of  the  defendant,  and  without 
any  express  reservation,  assented  to  by  said 
Clarence,  of  the  right  of  the  defendant  to  insist 
upon  tbe  immediate  pavment  of  said  note 
siud  Clarence,  and,  in  default  of  such  payment 
by  said  Clarence,  to  pay  the  same  hinuelf  and 
to  sue  thereon. 

To  these  pleas  the  plaintiff  has  demurred. 

Guaranties  have  been  divided  into  two  claasct: 
one  where  the  consideration  is  entire, — that  is, 
where  it  passes  wboUy  at  one  time;  tbe  otlter 
where  it  passes  atdifi^rent  times,  and  is  there- 
fore separable  or  divisible.   The  former  are  noC 
revocable  by  tbe  guarantor,  and  art  not  termi- 
nated by  his  death  and  notice  of  that  face 
Cahert  v.  Oordon,  3  Man.  &  R.  124, 128;  Otmr 
V.  Toung.  8  Me.  14-16;  Moore  v.  WaUu.  18 
Ala.  458, 468;  Eoyal  Itu.  Co.  v.  Daviet,  40  Iowa. 
489,  471;  Ltou^t  v.  Harper,  L.  R.  16  Ch.  Div. 
280,  805-807,  813,  814,  817-^1;  Bam  v.  Ptug- 
nix  Int.  Co.  118  DL  800,  S04,  895.   The  latter, 
on  the  contrary,  may  be  revoked  as  to  subse- 
quent transactions  by  the  guarantor  upcm  no- 
tice to  that  effect,  and  are  determined  by  his 
death  and  notice  of  that  event  Offord  v.  DarU, 
12  C.  B.  N.  S.  748,  756,  757;  Jiwdon  v.  Diib- 
Um,  122  Mass.  168,  170,  171;  GoulthaH  v. 
Glvmntson,  L.  R  5  Q.  B.  Div.  42,  46,  47: 
Bapp  V.  Fhandx  int.  Oo.  118  111.  800,  SK.  8W; 
Menard  v.  Seudder,  7  La.  Ann.  885,  891,  986. 
The  distinction  between  these  two  classes  of 
guaranties  is  well  illustrated  bv  Lush,  L. 
J.,  in  LloytCt  v.  Harper,  L.  R."l6  Ch.  Dir. 
290,  319.    "An  instance  of  the  first,"  be 
remarks,  "  is  where  a  person  enters  into  a 
guaranty  that,  in  conaideTation  of  the  Jesstr 
granting  a  lease  to  a  third  person,  hewUlbeaa- 
swerable  for  the  performance  of  the  coveoants. 
The  moment  the  lease  is  granted  there  is  noth- 
ing more  for  tbe  lessor  to  do,  and  sudi  a  gna- 
nmty  as  that,  of  neces^t^^e?*!^^^;^ 
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die  duration  of  the  lease.  The  lease  wasi  in- 
tended to  be  aguaranteed  lease,  and  it  is  impos- 
si1>le  to  say  that  the  guarantor  coidd  put  an  end 
to  the  guaranty  at  his  pleasure,  or  that  it  could 
be  pat  an  end  to  by  bis  death,  contrarr  to  the 
numifest  iDtention  of  the  pardea.  Another 
illnstratloa  Is  found  in  Calvert  t.  Gordon,  3 
Man.  &  R.  134,  which  is  one  of  a  precisely 
similar  kind.  There  the  defendant,  in  consid- 
erstion  that  the  plaintiff  would  take  into  his 
service  a  given  individual  as  collector  and  clerk 
in  a  responsible  position,  guaranteed  that  he 
would  be  answerable  for  hia  fidelity  as  long  as 
he  continued  in  that  service.  It  was  held ,  and, 
«s  I  think,  Tightly,  by  the  Court  of  Queen's 
Beech,  that  that  guaranty  could  not  be  put  an 
end  to  as  long  as  the  service  continued.  The 
consideration  there  was  admitting  the  young 
man  into  the  service  of  the  pldntiff  in  that  ca- 
pacity ,  and,  that  being  done,  it  was  to  be  a  gua- 
ranteed service  as  long  as  he  remained  there. 
Tbe  guaranty,  therefore,  necessarily  continued 
imtil  the  service  ended. 

*'  Instances  of  the  second  class  are  more  fa- 
mQiar.  They  are  where  a  guaranty  isgiven  to 
secure  the  balance  of  a  running  account  at  a 
banker's,  or  a  balance  of  aniDmng  account  for 
goods  supplied.  There  the  consideratiOQ  is 
supplied  from  time  to  time,  and  it  is  reasonable 
to  hold,  unless  the  guaranty  stipulates  to  the 
oontraiy,  that  tbe  guarantor  may  at  any  time 
tennlnatethe  guaranty.  He  remans  answer- 
able for  all  the  advances  made  or  alt  the  goods 
supplied  upon  his  guaranty  before  tbe  notice  to 
determine  it  is  given;  but  at  any  time  he  may 
say:  '  I  put  a  stop  to  this;  I  do  not  intend  to  be 
answerable  any  further;  therefore  do  not  make 
any  more  advances  or  supply  any  more  goods 
upon  my  guaranty.'  As  at  present  advi^  I 
think  it  quite  competent  for  a  person  to  do  that 
where,  as  I  have  said,  the  guaranty  is  for  ad- 
vancee  to  be  made  or  goods  to  be  supplied,  and 
where  nothing  is  saiain  the  guaranty  about 
bow  long  it  is  to  endure.  In  uiat  case,  as  at 
present  advised,  I  cannot  entertain  a  doubt 
that  the  judgment  of  Mr.  Jiutiee  Boweo  in 
Ooulthart  V.  Olementtim,  L.  R  6  Q.  B.  Div.  4d, 
is  perfectly  right,— that  notice  of  the  death  of 
the  guarantor  u  a  notice  to  terminate  the  gua- 
ranQr,  and  has  the  same  effect  as  a  notice,  given 
fai  the  lifetime  of  the  guarantor,  Uiat  he  would 
put  an  end  to  It." 

The  only  case  in  which  a  different  doctrine 
from  that  above  expressed  with  reference  to  the 
second  class  of  guaranties  has  been  held,  is 
Bradbury  v.  Morgan,  1  Hurist  &  C.  249,  In 
that  case,  however,  as  remarked  by  Lord  Bom- 
illy  in  Harriet  v.  Faweett,  L.  R.  15  Eq.  811, 
818,  the  plea  did  not  aver  that  the  plaintiffs  had 
notice  of  the  death  of  the  guarantor  before  they 
supplied  the  goods,  although  ^e  court  did  not 
base  its  decision  upon  the  want  of  such  notice. 

Tbe  authority  of  Bradbury  v.  Mwgan  has, 
howerer,  been  questioned  {Harriu  v.  Faweett, 
L.  R  Ifi  Eq.  811,  818),  and  was  not  regarded 
in  OouUAart  v.  Olem^tton,  L.  R  5  Q.  B.  Div. 
42,  a  later  case,  in  which  a  contrary  decision 
was  made. 

The  guaranties  in  the  case  at  bar  come  within 
the  second  class  above  considered.  They  were 
tbo^ore,  upon  the  authorities  cited,  termi- 
nated by  the  death  of  tbe  guanmtor  and  notice 
of  It  to  the  plaintiff,  as  to  all  subsequent  trans- 
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actions.  As,  however,  the  note  described  in 
the  declaration  had  been  discounted,  and  the 
net  proceeds  had  been  paid  to  tbe  maker  prior 
to  the  death  of  the  guarantor,  the  plaintiff 
would  have  been  entitled  to  recover  but  for  the 
fact,  set  up  in  the  pleas,  that,  after  notice  of 
the  death  of  the  guarantor,  it  extended  the  time 
of  payment  for  a  further  period  by  taking  a 
new  note  from  the  principal  debtor  and  receiv- 
ing the  interest  thereon  in  advance,  without  the 
consent  of  the  defendant,  and  without  any 
reservation  of  bis  right,  assented  to  hy  the 
principal,  to  insist  upon  immediate  payment 
by  the  principal,  and,  in  default  of  such  pay- 
ment, to  pay  tbe  debt  himsdf  ud  proceed  at 
once  against  the  principal.  That  such  action 
on  the  part  of  the  plaintiff  was  sufficient  to  re- 
lease the  estate  of  the  guarantor,  and  the  de- 
fendant as  bis  representative,  from  liabilitv.  Is 
too  well  established  to  need  the  citation  of  au- 
thori^. 

Tbe  plaintiff,  bowev^,  contends  that  it  is 
entitled  to  maintain  its  action  by  reason  of  the 
agreement  of  the  deceased,  contained  in  tbe  in- 
strument of  June  2, 1884,  that  no  extension  on 
tbe  trade  or  business  paper  mentioned  should  af- 
fect bis  liability.  It  insists  that  this  agreement, 
though  contalnedinthesamepaperas  the  second 
guaranty,  was  entirely  distinct  from  the  gua- 
ranty itself,  and  binds  the  defendant  under  tbe 
general  rule  that  the  personal  representative  of 
an  intestate  or  testator  is  bound  by  all  tbe  con- 
tracts of  the  deceased ,  except  those  of  a  personal 
nature  or  those  requiring  the  exerdseof  personal 
skill  or  taste.  If  the  agreement  was,as  the  plain- 
tiff seems  to  suppose, an  agreement  thatnoexten- 
sion  upon  such  trade  or  business  paper  should 
affect  his  liability  generally;  or,  in  other  words, 
had  been  that  he  should  continue  liable  at  all 
events,  whenever  the  extension  was  given, — 
there  would  be  force  in  the  plaintiff^  claim. 
But  the  agreement  is  not  of  that  character.  It 
restricts  the  liability  of  the  deceased  to  a  liabili- 
ty under  the  two  guaranties.  The  language  is: 
"Agreeing  that  no  extension  on  any  such  trade 
or  buainess  paper  *  *  *  shall  affect  my  liabil- 
ity thereunder  {i.  €,,  imder  the  instrument  of 
June  2, 1884),  or  under  the  within  agreement" 
(the  instrument  of  November  25,  1882).  Of 
necessity,  therefore,  the  extension  contemplated 
in  tbe  agreement,  which  was  not  to  affect  hia 
liability  under  those  instruments,  must  have 
been  an  extension  while  those  instruments  were 
in  force;  not  one  granted  after  they  had  b^n 
terminated.  Those  instruments,  as  we  have 
seen,  were  both  terminated  by  the  death  of  the 
guarantor  and  notice  of  thatif act  to  tbe  plaintiff, 
the  death  and  notice  being  equivalent  to  a  no- 
tice given  by  the  guarantor  in  his  lifetime  for 
that  purpose.  The  extension  upon  which  the 
defendant  relies  as  releasing  the  estate  from 
liability  is  alleged  in  tbe  pleas  to  have  been 
granted  after  the  instruments  had  been  so  tet- 
minated.  We  think  the  demurrer  should  be 
overmled  and  the  pleas  sustained. 

Dmwrrer  onerrvled. 


WiUIam  K.  RANDALL 

tl. 

John  H.  LAUTENBEROER. 
If,  wlfhoat  the  knowld4gi^(,jt£@l($^ 
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Aneiloneer  acts  aa  agent  for  a  buyer, 
and  bids  off  property  which  he  is  em- 
ployed to  sell,  the  ■oiler  m»»  apon 
learning  the  facts,  dleavow  the  sale. 
In  such  case,  the  fact  that  no  one  in- 
creased bid  1b  not  sufficient  to  entitle 
the  purchaser  to  specific  perf  oimance. 

(Rnrfdenoe — ^Decided  Febnuur  18, 1888.) 

^ILLfatequityforspeciflcpaformance.  Di»- 

Tbe  facts  are  sufficiently  stated  tn  the  opin- 
ion of  the  court. 

Meun.  Ziba  O.  Slooum  and  Clarke  H. 
JHchnmoUf  for  complainant. 

Meur*.  Charles  H.  Pa^e  and  Frtutklin 
P.  Owen,  far  respondent. 

Stlnese*  J.,  deliTered  the  oEdnlon  of  the 
court: 

The  defendant  <^ered  hia  estate  in  the  tAty  of 
Providence  for  sale  by  auction.  The  broker 
whom  he  employed  for  this  purpose  engaged 
an  auctioneer  of  Providence,  named  Qoff, 
under  whose  authority  and  office  the  etHe 
was  to  be  made,  tbe  broker  ciying  the  bids. 
The  complainant  then  authorized  GoS  to  buy 
the  property  for  him  If  it  did  not  go  above 
$8,400.  Goff  accepted  this  agency  for  the 
com^ainant,  making  one  or  more  Uds  in  bis 
beluuf,  and  the  property  was  struck  off  to 
the  complainant  for  the  sum  of  $8,836.  The 
complainant  now  brings  his  bill  for  specific 
performance.  The  defendant  claims  that  he 
made  a  limitation  of  the  price  for  which  the 
estate  might  be  sold.— tIz.  :  $6,000,— with  the 
broker,  and  that  he  did  not  understand,  al- 
though he  was  present  at  the  sale,  that  the 
place  was  to  be  sold  unless  it  brought  that  price ; 
also  that  he  supposed  that  tbe  broker  was  tbe 
auctioneer,  and  that  be  knew  nothing  of  the  em- 
ployment of  Goff.  The  first  question,  however, 
that  meets  us,  is  whether  tbe  sale  was  valid. 
Inasmuch  as  Goff,  betag  the  auctioneer,  acted  as 
agent  for  the  purchaser  In  bidding.  An  auc- 
tioneer is  tbe  agent  of  the  seller  in  making  the 
sale.  When,  however,  the  property  Is  struck 
off,  he  becomes  also  the  agent  of  the  purchaser, 
to  the  extent  of  binding  both  parties  by  his 
memorandum  of  sale.  Up  to  this  point  bla 
duty  is  to  the  vendor.  Bateman,  Auctions, 
pp.  20,  130,  note  2. 

It  is  a  well-settled  rule  that  a  trustee  or  agent 
cannot  buy  the  property  of  his  principal,  be- 
cause of  the  inconsistent  relations  that  he  would 
thus  hold  as  purchaser  and  seller.  Btorr,  Ag. 
§311;  Bateman,  Auctions,  p.  136.  The  Su- 
preme Court  of  the  United  Stales,  in  Michoud  v. 
Girod,  45  U.  8.  4  How.  608,  554(11  L.  ed.  1076, 
1099),  quoted  with  approval  the  following  state- 
mentfromSugdeaon  yeDdorB(vol.  S,  14ui  Am. 
ed.  p.  087):  "It  may  be  laiddown  as  a  general 
proposition  that  tinstees,  *  *  *  agents,  com- 
missioners of  bankrupts,  assignees  oibankrupts 
or  insolvents,  •  •  *  or  their  partners  In  busi- 
ness, solicitors  to  the  commission,  auctioneers, 
creditors  who  have  been  consulted  as  to  the 
mode  of  sale,  cotmeel,  or  any  persons  who,  by 
heing  employed  or  concerned  m  tbe  affairs  of 
another,  have  acquired  a  knowledge  of  bis 
proper^,  are  incapable  {of  purchasing  [such 
property  themselves,  ezcqit  under  tbe  restric- . 
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tions  which  wfll  shortly  be  meotiooed.  'For, 
If  persons  having  a  confidential  character  were 
pennitted  to  avau  themselves  of  any  knowledge 
acquired  in  that  capacity,  tbey  might  be  m- 
duced  to  conceal  their  information,  and  not  to 
e^retdse  It  for  the  benefit  of  the  persons  relyiiv 
on  their  fakte^ty.  The  dtaracters  are  inoos- 
dstent."  Sugden  also  states  (vol.  3.  p.  090,^  11): 
"Where  a  person  cannot  purchase  ttie  estate 
himself,  hecannot  buy  It  as  agent  for  another." 

These  rules  were  most  carefully  examined  on 
principle  and  authority  by  Chancdlor  Kent  ia 
Davoue  v.  Fanning,  %  Johns.  Ch.  SBS.  In  tUs 
case,  sale  by  a  trustee  at  paUie  anetkHi.  hama 
Jide  and  for  a  fair  price,  to  a  third  person 
as  agent  for  the  trustee's  wife,  was  »et  asde, 
although  the  wife  was  a  oes^ut  que  trvti  and 
had  an  interest  in  the  estate  sold.  Amtmg 
the  cases  cited  was  Ex  parte  BennM,  10  YesL 
Jr.  881,  where  a  solicitor  to  a  commissioo  in 
bankruptcy  made  bids  for  a  third  party.  Tbe 
sale  was  set  aside,  upon  the  snNind  tint,  if  a 
trustee  or  agent  cannot  bid  for  hinudt,  upon 
the  same  principle  he  cannot  bid  for  anotber. 
Lord  Eldon  held  that,  although  the  tempCatku 
in  the  latter  case  Is  weaker,  "that  distinctioa  Is 
too  thin  to  form  a  safe  rule  of  jostioe." 

Id  Tioining  v.  Morriee,  S  Bro.  Cb.  83tt,  qie- 
cific  performance  was  denied  where  tbe  sdkr'a 
agent,  at  an  auction  sale,  bid  ftff  the  plainUfl. 

In  Veatie  v.  WiUiam*,  48  U.  8.  8  Mow,  184- 
168  (18  L.  ed.  1018-1026),  Jv4ge  Woodbury  a- 
presses  the  opinion  that  to  allow  an  auctSonea' 
to  bid  for  another  would  tend  to  weaken  his 
fidelity  in  the  execution  of  his  duties  to  the  own- 
er. 

Id  Brock  v.  Biee,  27  Gratt.  818,  the  foUowiag 
rule  is  Wd  down:  "No  person  employed  or 
concerned  in  sellfaig  at  a  judicial  sale  ia  per- 
mitted to  become  a  purchaser,  or  even  to  act  as 
agent  of  a  purchaser.  It  is  impossible,  with 
rood  faith,  to  comlnne  the  inconsistent  capeo- 
Bes  of  seller  and  buyer,  cryer  and  bidder,  in 
one  and  the  same  transaction.  If  the  ccbd- 
mlssioner  or  auctioneer  faithfully  discbaiges 
his  duties,  he  will,  of  course,  honestly  obUii 
the  best  price  he  can  for  tbe  pro^y.  On  tte 
other  lumd,  if  he  undertakes  to  become  As 
purchaser  for  himself  or  for  another,  his  is- 
terest  and  bis  duty  d^e  prompt  him  to  obtain 
the  property  upon  the  most  advantageom 
terms.  There  is  an  irreconcilable  oooflict  be- 
tween the  two  positions;  and  so  the  courts  ban 
always  held." 

In  respect  to  the  duty  of  the  anctkRWO',  thoe 
Is  no  distinction  between  a  Judicial  and  an  ordi- 
nary uuction  sale.  In  this  State  an  anctton— ■ 
Is  an  officer,  elected  especially  for  the  puiposs 
of  securing  fair  dealing  at  such  sales.  The  oab 
case  that  has  come  to  our  attention  which  bolu 
that  an  auctioneer  may  Ud  for  another  la  SetU 
V.  Mann,  86  Tex.  157. 

Tbe  report  of  this  esse  is  not  clear  upon  lUi 
point,  and  it  Is  quite  possible  that  the  aoctkie- 
eer  took  only  one  bid  from  the  purdiaser,  and 
made  that  bid  at  tbe  sal^,— which  would  In 
very  different  from  bidding  gradaUm  in  his  be- 
half. Taklngthe  case,  however,  asit  stands,  we 
think  it  is  overborne  both  by  reason  and  antbor 
Ity.  The  reason  for  tbe  rule  of  the  esses  «• 
have  cited  is  well  Illustrated  in  the  one  befon 
us.  Tbe  complainant  empjoved  tbe  auctiooasr 
to  act  as  his  aggf^ilft  ^^J«®Og"l«  » 
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-Uw  cotate  did  not  go  over  t8t400,  to  buy  it  for 
liini.   Here,  then,  ttae  auctioneer  knew  that  a 
penon  was  ready  and  willing  to  give  that  sum. 
He  did  not  make  a  bid  for  that  amount,  but, 
identifying  himself  with  the  interest  of  the  pur- 
<dkaser,  and  against  the  seller  for  whom  be  was 
•ooDdoctlng  the  sale,  he  bid  below  that  limlt,and 
iMKigbt  the  estate  for  the  complainant  at  the 
mm  of  $8,835.   HIsduty  was  to  the  seller;  but, 
fasTios  uudertaken  to  represent  the  purchaser, 
lie  yielded  to  an  adverse  interest  aod  struck  off 
the  property,  through  his  crier,  at  a  less  price 
than  he  knew  the  purchaser  was  willing  to 
fliTe,— he  having  the  control  of  the  purchaser's 
bid  himself.    He  would  not  have  done  differ- 
•cntly  had  he  been  bidding  tm  his  own  account. 
It  makes  no  difference  uiat  another  was  act- 
ing aa  crier,  since  Goff  was  the  l^gal  end  re- 
sponsible auctioneer  for  the  sale.  Coafessedly, 
he  did  not  perform  bis  duty  to  the  seller,  and 
it  wa«  not,  therefore,  a  fair  sale.   No  doubt 
many  auction  sales  have  been  conducted  in  this 
same  way.   Where  due  notice  was  given  and 
the  sale  Is  otherwise  unobjectionable,  we  do  not 
mean  to  decide  whether  or  not  a  party  might 
be  estopped  from  objectinj|[  to  it  on  this  account. 
But  where  the  vendor,  as  in  this  case,  does  not 
know  that  his  agent  is  acting  for  another, 
there  seems  to  be  no  room  for  doubt  that,  upon 
learning  the  fact,  be  may  disavow  the  sale 
when  it  is  sought  to  be  enforced.   But  it  may 
tie  u^ed  that,  as  no  oos  increased  the  bid  of 
the  purchaser,  no  barm  was  done  to  the  defend- 
snt.    This  is  not  a  suflScient  answer.   The  con- 
duct of  an  auction  sale  is  so  completely  in  the 
lianda  of  an  auctioneer  that  it  is  an  easy  thing 
for  him  to  strike  oS  property  according  to  bis 
interest,  even  though,  by  further  urging,  other 
bids  might  be  made.   It  is  not  enough  to  say 
to  the  E«ller:  "You  cannot  prove  that  I  could 
cet  more."  There  must  be  no  room  for  temp- 
tetkm  and  the  hazard  of  abuse.   Upw  this 
ground  the  sales  for  a  fair  price  have  been  set 
s*ide  in  some  of  the  foregoing  cases.    See  also 
Sugden  on  Vendors,  14th  Am.  ed.  p.  689,  g  5, 
note  B.   The  burden  is  on  the  complainant, 
who  seeks  to  compel  a  performance,  to  show 
that  he  fairly  bought  the  property  at  a  fair  sale. 
By  tbe  unlawful  conduct  of  ue  agent  whom  he 
selected,  whose  duty,  he  should  nave  known, 
was  to  tbe  defendant,  he  did  not  foirly  pur- 
chase at  a  fair  sale,  and  consequently  he  is 
not  entitled  to  tbe  relief  he  asks.   It  isimneceS' 
sary  to  pass  upon  the  other  questions, — as  to 
tbe  limitation  of  the  price,  tbe  ignorance  of 
the  defendant  as  to  wlut  took  place,  etc.  The 
UU  must  be  dlamisHd. 
iKU  dStmitted,  vith  eotU. 


Be  Halsey  J.  BOARDMAK  et  ai.,  for  Con- 
struction of  the  WILL  OF  George  F. 
WILSON. 

1.  An  estate  should  be  administered,  con- 
sistently with  the  law.  In  such  a  manner 
as  to  carry  oat,  if  possible,  the  porposes 
of  the  testator  as  they  appear  from  the 
will,  intMpreted  m  a  whole*  in  the 
light  of  the  clroomstanees  in  which  it 
wasmada 

S.  Where  a  will  provldaa  fthat,  after  ,the 
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payment  of  certain  legacies,  bequests. 

and  annnitles,  and  an  annnal  sum  to 
each  of  testator's  sons  nntil  the  legacies 
thereinafter  provided  for  are  satisfied, 
the  trustees  are  to  divide  the  dividends 
upon  certain  stock  therein  mentioned, 
onehalf  to  be  held  intrust  until  the  ag- 
sT^te  reaches  $100,000,  when  the  same 
18  to  be  paid  to  a  certain  oorporation,and 
the  other  half  to  be  held  in  trust  until  the 
a«p-egate  shall  reach  the  sum  of  $50,000, 
when  the  same  is  to  be  paid  to  a  certain 
other  corporation,— the  implication  is 
unmistakable  that  the  payments  of  an- 
nuities, bequests,  and  also  annual  sums 
to  the  Bona,  are  to  come  oat  of  the  divi- 
dends, sof^  as  necessary,  before  the  di- 
vision. 

8.  Where  a  will  directs  tbe  Imttedlate 
payment  itt  l«c*elest  and  also  allows 
theexeentontwo  ymmarm  for  payment 

thereunder,  the  principal  effect  of  the 
dlreotion  Is  to  entitle  the  legatees  to  in- 
terest from  the  death  of  the  testator,  in 
case  of  delay. 
4.  Where  a  will  does  not  expressly  provide 
for  payment  of  debts,  as  It  does  of  leg- 
acies, out  of  dividends  from  stoek* 
but  it  is  apparent  that  testator  expected 
the  stock  to  Ko  intact  to  the  trustees,  and 
that  it  would  not  be  broken  into  for  pay- 
ment of  debts:  where,at  the  time  of  mak- 
ing the  will  the  stock  was  pledged  to  the 
company  as  security  for  a  debt,  and  the 
dlviaends  to  be  retained  in  payment, — 
which  dividends  three  months  there- 
after had  paid  off  the  Indebtedness  for 
which  the  stock  was  held;  and  where  it 
is  apparent  that  the  testator  relied  al- 
most ezclnsively  on  the  stock  to  yield 
the  funds  for  his  large  benefactions,  as 
well  as  to  make  provision  for  his  chil- 
dren,— the  debts,  so  far  as  the  other 
available  assets  fall  short,  are  properly 
paid  out  of  the  dividends  instead  of  the 
corpus  of  the  stock. 

(Providence— Deoided  Febnwrr  11,  U88l) 

CASE  stated  for  an  opinion  of  the  court,  un- 
der Pub.  Stat.  chap.  192,  g  38. 
The  last  will  of  Oeorge  F.  Wilson,  late  of 
East  Providence,  as  presented  for  proof  before 
the  probate  court  of  that  town,  after  provid- 
ing for  payment  of  debts  and  making  several 
specific  bequests  and  legacies,  provides  as  fol- 
lows: 

Item  10.  I  give  and  devise  all  the  rest  and 
residue  of  my  property  and  estate,  of  every  na- 
ture and  kind,  to  Halsey  J.  Bmrdman,  of  Bos- 
ton, in  the  State  of  Massachusetts,  and  Ellery 
H.  WUson,  of  said  East  Providence, — and  in 
the  event  of  a  vacancy,  occasioned  either  by 
death  or  otherwise.  I  nominate  and  appoint 
my  son,  George  F.  Wilson,  Jr.,  as  successor 
or  substitute  to  fill  such  vacancy,— in  special 
trust  and  confidence,  nevertheless,  that  tbe  said 
Boardman  and  Wilson,  as  trustees,  will  use  and 
apply  the  same  to  the  best  advantage  for  carry- 
ing out  and  accomplishing  the  objects  set  forth 
in  this  my  last  wiU  and  testament;  that  is  to 
si^,  that  the  said  trustees  sh^  selL  at  such 
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time  and  in  such  manoer  as  Uiey  deem  most 
adTontflgeous,  all  real  estate  to  which  I  bold 
title,  and  all  stocks  or  interests  in  any  and  all 
corporations,  companies,  or  partnerships,  in 
which  I  have  any  stock  or  interest  of  any  kind, 
— except  my  interest  or  stock  in  the  Rumford 
Chemical  Works, — which  sales,  and  all  neces- 
sary and  legal  transfers  and  conveyances  of  any 
and  all  property  so  sold,  the  said  trustees  are 
hereby  authorized  and  empowered  to  make. 
It  being,  however,  my  will  and  direction  that 
the  interest  and  rights  of  said  trustees  as  afore- 
said shall  be  subordinate  to  the  payment  of  all 
my  debts,  the  legacies  herein  provided  for.  and 
the  annuities  given  for  the  period  occupied  in 
the  admlnistralton  of  my  estate  by  said  execa- 
tors. 

Item  90.  At  Oie  expiration  whereof,  I  will 
and  direct  my  said  trustees  to  continue  the  pay- 
ment to  each  of  my  daughters,  Clara  Francis. 
Uary  Augusta,  and  Alice  Louise,  the  income 
accruing  from  60  Hbares  of  stock  of  said  Rum- 
ford  Chemical  Works  durine  their  respective 
natural  lives,  which  income  I  hereby  give  and 
bequeath  to  them  severally. 

Item  31.  After  the  payments  of  the  foregoing 
legacies,  beauests,  and  annuities,  and  the  pay- 
ment aunually  to  each  of  my  said  sons,  Elleiy 
H.andGeorgeF.,  Jr.,tbesumof  |5,000,  whicn 
I  direct  to  be  paid  to  them  until  ihe  legacies 
hereinafter  provided  forare  satisfled,!  directmy 
said  trustees  to  divide  the  dividends  accruing 
upon  my  said  stock  in  the  Rumford  Chemical 
works;  one  half  of  said  dividends  to  be  held  by 
said  EUery  H.  Wilson  hi  trust  until  the  aggre- 
ntte  reaches  the  sum  of  9l00,000,when  the  same 
Bb&n  be  paid  over  to  the  Corporation  of  Brown 
University,  of  Providence,  in  theState  of  Rhode 
Island  aforesaid,  for  the  purpose  of  endowing  a 
professorship,  or  erecting  a  building  for  use  in 
connection  with  said  university,  as  to  my  said 
trustees  shaU  seem  most  desirably  the  same  to 
be  known  and  called  the  Wilson  Professorship 
or  the  Wilson  Hall.  And  the  other  half  of 
said  dividends  sb^  be  held  by  said  Halsey  J. 
Boardman  in  trust  until  the  aggregate  shall 
reach  the  sum  of  $50,000,  when  the  same  shall 
be  paid  over  by  him  to  the  Corporation  of  Dart- 
mouth College,  of  Hanover,  in  the  State  of  New 
Hampshire,  for  the  like  puiposes,  with  like  dis- 
cretion to  my  said  trustees,  and  subject  to  the 
like  provision  as  to  the  connection  of  my  name 
therewith.  And  it  is  my  wish  that  in  theevent 
of  a  building  being  decided  upon,  in  either  or 
both  of  the  two  last-named  legacies,  by  mv  said 
trustees  in  the  application  thereof,  that  in  the 
erection  thereof  there  shall  be  built  into  said 
building,  over  its  principal  entrance,  a  block 
of  Cumberland  granite,  hewing  In  plain  letters 
theword  "Wilaon." 

Item  2St.  After  the  payment  of  the  forego- 
ing legacies,  bequests,  and  annuities,  and  all 
the  expenses  of  said  executorship  and  trustee- 
ships, including  a  suitable  compensation  to  said 
executors  and  trustees.  I  direct  my  said  trustees 
to  pay  over  annually,  In  equal  proportions, 
to  my  said  sons,  or,  in  the  event  <n  the  death 
of  either,  to  the  survivor  and  the  heirs  of  the 
deceased  by  right  of  representation,  the  bal- 
ance of  the  income  from  said  stock;  and,  upon 
the.  death  of  the  survivor,  said  trustees  shall 
divide  said  stock  into  as  many  equal  parts  as 
may  be  necessary,  and  convey  (me  part  to  each 
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of  my  said  daughters  then  living,  and  one  to 
the  children  of  rach  of  my(deceaaed  chUdren, 
by  right  of  representation,  or  to  tbdr  lawful 
guardians  in  the  eveut  of  thdr  minoriQr. 

From  the  decree  of  the  probate  court  allow- 
ing this  will  an  appeal  was  taken  to  ttiis  court, 
and  the  will  was  finally  allowed  and  approved 
in  this  court,  with  a  modification  in  accord- 
ance with  an  agreement  of  the  parties,  sanc- 
tioned by  a  decree  entered  April  38,  1883,  in 
the  equity  case.  Providence  County.  No.  3133, 
Penney  v.  Boardman,  as  provided  by  Pubt 
Laws,  chap.  204,  of  Aprfl  19,  1882,  §§  1,  4.* 

The  agreement  between  the  parties  was  as 

follows: 

Whereas  the  parties  in  interest  under  said  will 
deem  it  for  the  best  interests  of  all  parties  god- 
cemed,  and  hereby  agree,  to  make  the  follow- 
ing compromise  and  modification  of  the  provi- 
sions of  said  will,  namely:  That  each  of  said 
Qeorge  F.  Wilson's  daughters,  nan^y.  Claim 
Francis,  Mary  Augusta,  and  Alice  Louiae, 
shall  have  the  income  of  an  additional  lOO 
shares  of  the  Rumford  Chemical  Works  stock, 
making  150  shares,  instead  of  50  shares  as  pt)- 
vided  m  said  will,  during  their  respective  nat- 
ural lives;  the  dividends  from  said  additioaal 
]00  shares  (Sf  stock  to  be  paid  over  to  tben 
from  time  to  time  as  they  shall  be  declared, 
not  commencing,  however,  until  after  the  1^- 
acies  and  bequests  contained  and  provided  for 
in  said  will,  to  Brown  University  and  Dart- 
mouth College,  are  first  paid  and  adjusted. 
And  also  that  the  income  on  said  50  shaies  of 
stock  to  each  of  his  daughters,  provided  in  Item 
20  of  said  Wilson's  will,  shall  be  paid  over  to 
said  daughters  from  time  to  time  as  tb^  ahill 
be  declared,  commencing  from  the  decease  ot 
said  Qeorge  F.  Wilson. 

The  facts  of  the  case  and  the  questions  [n- 
sented  are  stated  In  the  oirinion  <»  the  ooiul 

Mmn.  John  F.  Loudale  and  James 
K.  Ripl^*  for  the  ejmeuton  and  tnuteei 
and  for  Ellny  H.  Wllson  and  Gtoocge  F.  ITO- 
son: 

In  the  construction  of  a  will  the  "paramootf 
object"  of  the  testator  is  to  be  considered. 

Bahtr  V.  Baker,  6  H.  L.  Cas.  828;  AS  T. 
Mereer,  14  R.  L  480. 

•Theec  sections  are  as  follows: 

II.  Thesupreme oourt,8lttln|Tinequtt7,inaf aa- 
tborize  the  persons  named  as  executors  ia  tatj  Is- 
etrument  purportlag  to  be  the  last  will  and  usti- 
ment  of  any  person  deoeaaed.  at  any  time  befoma 
final  decree  approving  said  instrument  as  the  wID 
of  such  deceased  person  etuUl  have  t>een  ettumd. 
to  adjust  l>7  arbltiiitioD  or  oompromiee  any  conUo- 
verey  that  may  exist  or  may  arise  thereon  Mtveea 
the  persons  claiming  as  devisees  or  lentees  unto' 
such  wll)  and  those  perBona  entitled  to  cbeeatate  of 
the  deceased  under  the  statutes  regulatlntr  tbe  it- 
scent  and  distribution  of  Intestate  estatoa;  to  wUek 
arbitration  or  oompromlae  tbe  peraons  named  m 
ezecutois,  those  olaimlnv  as  deviseea  or  lesatM. 
and  those  claiming  the  estate  as  intestate,  sball  ttt 
parties ;  and  such  arbitration  or  com  promise  absu 
not  affect  the  rights  of  persons  who  were  not  par- 
ti eo  thereto. 

ti.  AnyawardorcompromlaemadeinwrnbiflB 
such  cases  shall.  If  found  by  the  court,  undo-  ne 
circumstances,  to  be  just  and  reasonable.  In  reb- 
tJon  to  the  partiea  In  being,  and  to  Its  effects  upoo 
any  future  contingent  interest  that  might  arise  na- 
der  such  will  and  any  gifts  to  charity  made  In  tto 
same,  be  valid  and  binding  upon  such  contlDseat 
interest  and  gifts,  as  well  as  upon  tte  Intenati  «■ 
aOpeniHiBlnbelng.  f^z-iz-vnl/? 

Digitized  by  VjOO^  It.     J  L 


1888. 


Se  BoABDMAN;  WnaoB's  Will. 


783: 


Effect  Is  to  be  ^ven  to  the  whole  will. 

Waleott  y.  Pitcher,  7  R  L  561.  See  Goddard 
T.  Brotm,  12  R.  1. 81 ;  Smith  T.  Smith,  17  Qratt. 
286. 

Legacies  are  none  the  leas  specific  because 
iDCluoled  in  the  residuary  devise.  If  the  inten- 
tion of  the  testator  be  clear  to  mark  them  off 
and  separate  thena  from  the  other  portions  of 
his  estate. 

Siim»  y.  Hinve$,  8  Hare,  611;  Qoddard  t. 
Brovm,  18  R  L  81. 

It  is  a  well-recognized  Umitation  of  the  prin- 
dple  hj  which  a  spedflc  le^tee  of  a  chattel, 
incumbered  by  a  testator  in  his  lifetime  for  the 
paymeDt  of  bis  own  debt,  has  a  rij^bt  to  the 
exoneration  of  said  chattel  from  said  mdebted- 
□ess,  that  it  can  never  operate  to  the  detriment 
of  another  speciflc  legacy. 

Qmtid  T.  Winthrop,  5  R  L  810. 

While  aDDuities  are  primarUy  payable  from 
income  ( Waleott  r.  Pitcher,  7  R.  X  debts 
and  legacies  of  gross  sums  are  primarily  pay- 
able front  the  estate  or  eorpu$  (^ephene  v.  Mtl- 
noT,  34  N.  J.  Eq.  858,  873),  But  this  rule  is 
not  an  inflexible  one,  and  is  always  subject  to 
be  ovemiled  by  the  intention  of  the  testator,  as 
expressed  in.  or  implied  from,  the  prarfslona 
of  Uie  wfll.  unless  such  intention  when  carried 
ont  win  defeat  the  rights  of  creditors. 

See  WheOffr  v.  Ramm,  74  N.  Y.  488. 

So  it  is  a  well-recognized  general  rule  that 
personal  estate  is  primarily  liable  for  debts, 
but  the  courts  hold,  in  the  language  of  Lord 
Chanodlor  Macclesfield  in  j^pptjig  v.  Tipping, 
1  P.  Wms.  729,  "it  should  not  be  so  ^phed  if 
thereby  the  payment  of  any  l^;acy  shall  be  pire- 
Tenteol"  or,  in  the  language  of  the  Court  of 
Appeals  of  Kew  York,  that  plan  of  distribution 
should  be  followed  which  "  would  comport 
witb  the  erident  intention  of  the  testator,  which 
should  govern  In  such  a  case." 

Bieey.  HaHteecn,  68  N.  Y.  408. 

Mr.  Thomas  H.  RasMll*  for  jUloe  Louise 
Wilson,  Clara  Francis  Fenny,  and  Hary  Au- 
goflta  Wilson: 

Debts  and  legacies  and  costs  of  administra- 
tion are  all  to  he  paid  out  of  the  principal  of 
the  estate. 

Waleott  V.  Pitcher,  7  R.  I.  556;  Lovering  v. 
Minot,  9  Cush.  161. 

The  daughters  are  entitled  to  have  their  spe- 
dflc legacy  of  150  shares  each  ex<»wrated  from 
any  burden  placed  upon  it  by  the  testator  dur- 
ing his  life,  even  if  the  effect  of  doing  so  would 
reduce  the  income  of  the  sons  during  their  life- 
time; because,  although  all  are  to  derive  their 
income  during  their  lives  from  a  specific  source, 
to  wit,  the  income  of  tbe  shares  of  Humford 
Chemical  Works  stock,  yet  the  provisions  for 
the  daughters  are  that  tney  shall  have  the  in- 
come of  a  spedflc,  limited  number,  while  the 
sons  are  to  receive  the  balance  of  the  income  of 
the  shares,  after  general  charges  and  admin- 
iatration,  legacies,  etc.,  are  first  satined. 

Gould  V.  Winthrop,  5  R.  I.  819. 

Diu^'ee,  CA.  V. ,  delivered  the  ojdnion  of  the 
coort: 

The  case  stated  shows  that  tbe  testator, 
George  F.  Wilson,  died  January  10, 1888,  leav- 
ing a  will  which  was  admitted  to  probate  after 
modification,  under  the  statute,  by  compromise 
between  the  parties  In  interest,  BMaej  J. 

IRI. 


Boardman,  of  Boston,  and  Ellery  H.  Wilson,  w 
son  of  the  testator,  were  appointed  executors  by 
the  will  and  have  accepted  the  appointmoit. 
The  will  bears  date  of  January  12,  1888,  sevens 
days  before  tbe  testator  died.  It  contains  22 
Items.  The  first  item  directs  the  executors,  as- 
soon  as  practicable,  to  pay  tbe  debts  and  funeraL 
expenses  and  to  erect  a  monument  to  the  testa- 
tor. Then  follow  items  bequeathing  speciflc 
chattels  to  different  persons,  giving  two  Iftga- 
ciesof  $6,000  each  and  one  of  $1,000,  makm^ 
$11,000;  giving  annuities  for  life  of  $8,600  to- 
one  person  and  $1,000  to  another,  and  apprO'- 
priatuig  the  sum  of  $1,500  for  the  erecting  of  a- 
monument  to  the  t^tator's  grandparents  and 
aunt.  The  seventeenth  item  du%cts  that  the  said 
bec|uests  shall  take  effect  immediately, — that  the 
articles  specifically  bequeathed  shall  be  deliv- 
ered immediately,  that  the  pecuniary  legades- 
shall  be  paid  as  soon  as  practicable,  and  ue  an- 
nuities shall  be  promptly  paid  as  they  become* 
due.  Tbe  eighteenth  Item  directs  the  sale  of  the* 
testator's  household  effects  not  bequeathed,  to- 
gether with  hie  horses  and  carriages  and  alt- 
personal  property  appurtenant  to  his  horses  and 
stables,  by  his  executors,  within  two  years,  and 
the  application  of  the  proceeds,  together  with 
all  mon^  on  hand  or  in  bank  at  the  testat<Nr'»- 
decease,  to  tbe  payment  of  the  debts  and  lega- 
des  before  mentioned,  the  excess,  if  any,  to  be 
added  to  the  trust  estate  provided  for  and  dis- 
posed of  in  the  remaining  items  of  the  will. 

The  case  also  shows  that,  for  some  years  be- 
fore his  death,  the  tes^tor  was  pecuntarily  em- 
barrassed, and  that,  on  September  14,  1880^ 
being  largely  indebted  to  the  Rumford  Chemi- 
cal Worlu,  and  desiring  furtiier  advances  from 
it,  he  transferred  all  his  stock,  amounting  to* 
1,348  shares,  in  said  works,  to  trustees  as  se- 
curity for  said  Indebtedness  and  for  any  further 
advances  made  br  the  works  to  him  or  to 
Newton  D.  Amolci,  trustee  under  another  deeid 
of  the  same  date,  for  the  settlement  of  his  debts. 
By  virtue  of  said  transfer  and  deed,  the  testator 
conveyed  neariy  all  his  property  to  trustees, 
who,  at  the  time  of  his  death,  held  it  under 
said  transfer  and  deed,  subject  to  the  trusts- 
tfaerein  created.  The  testator  was  still  Wgely 
indebted  to  the  Rumford  Chemical  Wor^  at' 
tbe  time  of  his  death,  and  the  dividends  accru- 
ing on  bis  1,348  shares  of  stock  therein  cou' 
tioued  to  be  received  and  applied,  under  said 
transfer  and  deed,  ap  to  and  including  divi- 
dends payable  April  80. 1888.  On  September 
16,  1888,  said  trustees  transferred  said  1,348 
shares  to  Halsey  J.  Boardman  and  Ellery  H. 
Wilson,  as  trustees  under  the  will,  and  said 
Arnold  conveyed  to  them  the  remainder  of  tbe 
trust  estate  in  his  hands,  and  paid  over  to  them,, 
as  trustees  and  executora,  the  sum  of  dol- 
lars, bdng  the  residue  of  dividends  accruing' 
after  the  testator's  death,  after  paying  the  re- 
maining indebtedness  to  said  works. 

Tbe  case  further  shows  that  tbe  entire  estate 
left  by  the  testator,  exclusive  of  his  1,248  shares 
of  Rumford  Chemical  Works  stock,  was  insuf- 
ficient to  pay  simply  bis  debts,  but  that,  in^ 
eluding  those  shares,  it  was  sufiBdent  to  pay 
tbe  debts  and  satisfy  all  the  provisions  of  ue 
will. 

The  first  question  put,  on  the  case  stated,  is 
whether  it  was  the  duty  of  tbe  executors  and 
trustees  to  apply  at  imoe  all  tbe  i 

Digitized  by 


•-784 


New  England  Rbpobtbkt— Sup.  Ct.  of  Bhode  Island. 


1888. 


■JoeoiDeof  the  l,2ti  shares  which  accrued  or  be- 

'Came  pttyable  after  the  teBtat<Hr*a  decease,  less 
the  Income  of  ISO  shares  payable  to  his  daugh- 

■ien,  towards  the  paymeDt  of  the  levies  to 
Brown  University  and  Dartmouth  Collese. 

'The  question  is  raised  by  the  daughters,  who 

-are  interested  to  have  those  legacies  paid  as 
soon  as  possible,  since,  the  sooner  those  li^ades 

:.are  paid,  the  sooner  they  will  become  entitled 
to  the  dividends  on  the  additional  shares  under 
i;he  oompromiae.  The  question,  however,  is 
jiot,  so  far  as  we  see,  affected  by  the  compro- 
mise.and  should  be  decided  precisely  as  it  would 
have  been  decided,  for  the  colleges,  if  no  com- 
promise had  been  made. 

The  contention  for  the  daughters  is  that  it  is 

-  or  was  the  duty  of  the  executors  to  sell  ^1  the 
Teal  and  personal  estate  not  specifically  be- 

aueathed,  except  the  1,348  shares,  and  then,  if 
le  proceeds  are  InsufQcient,  to  sell  so  many  of 
said  shares  as  are  required  t«  make  up  the  de- 
ficiency, in  order  to  carry  out  the  following 
.«ourse  of  administration,  to  wit:  (1)  to  pay  the 
-costs  and  charges  of  admioistratioD;  (S)  to  pay 
the  expenses  of  the  last  sickness,  funeral,  and 
monument;  (8)  to  pay  all  lawful  debts;  (4)  to 
^tribute  the  articles  spedally  bequeathed,  and 
pay  the  pecuniary  legacies;  (5)  to  pay  not  over 
:$1,600  for  monument  to  the  testator's  grand- 
parents; (6)  to  provide  for  and  pay  the  amounts 
-of  $8,600  and  91,000;  and  (7)  to  turn  over  the 
nsidue  to  the  trustees.  Such  ^  course  of  ad- 
ministration is  proper  if  it  best  comports  with 
the  provisions  of  the  wlU;  otherwise  not  There 
Is  ao  stereotyped  rule  for  administerlns  tes- 
tate estates.  Every  snoh  estate  should  he  so 
«dmlstBtered,  if  possible  conststratly  with  the 
law,  as  to  carry  out  the  purposes  of  the  testa- 
tor as  those  purposes  appear  from  the  wiU,  iu- 
'terpreted  as  a  whole,  in  the  light  of  the  circum- 
^fltancea  in  which  it  was  made. 

The  same  persons  are  executors  of  the  will 
«Dd  toostees  under  it,  and  it  seems  to  us  that 
Its  obscorfty  arises  in  part  from  the  fact  ttiat 
the  draughtsman  of  the  will  has  not  always  ob- 
served the  distlnctioD  between  their  oqwcities, 
but  has  sometimes  confused  and  intermixed 
them,  so  that  it  is  impossible  to  discern  clearly 
when  the  ftmctions  of  the  executors  were  in- 
tended to  end  and  those  of  the  trustees  to  begin. 
The  will  nowhere  empowers  the  executors,  as 
-such,  to  seU  the  real  estate,  but  empowers  and 
-directs  the  trustees  to  sell  It  for  the  accomplish- 
ment of  the  objects  of  the  will,  so  that,  even 
for  the  payment  of  debts,  the  executors  could 
•only  sell  It  under  the  wiU  as  trustees.  It  is 
the  trustees,  also,  who  are  empowered  and  di- 
rected to  sell  "all  stocks  or  interest  in  any  and 
all  corporations,  companies,  or  psrtneruUps," 
■except  the  Rumford  Chemical  Works,  not 
simply  for  thepurpoeesof  the  special  trust,  but 
-"for  carrying  out  and  accomplishing  the  ob- 
jects In  thismy  last  will, "—though  these  "stocks 
'Or  interests"  are  plainly  personal'assets,  and  the 
■«xeeutors,  as  sucn,  would  ordinarily  be  expect- 
ed to  administer  them  for  all  purposes  except 
those  of  the  special  residuary  trust.  At  tlus 
pcdnt  it  seems  to  have  occurred  to  the  testator 
'Or  his  dran^tsman  that  there  might  be  some 
confusion,  and  the  testator  adds  that  it  Is  his 
will  that  the  interests  and  rights  of  the  trustees 
shall  he  subordinate  to  the  payment  of  debts 
and  legacies  and  the  aimuitiee,  "for  the  period 


occupied  in  the  admlniatetion  of  my  estate  by 
sadd  executots,"— manifestly  imj^yteg  Oat,  at 
least  after  said  "period,"  the  annuities,  if  paid 
at  all,  were  to  be  paid  by  the  trustees.  ItsemB 
clear  to  us,  therefore,  tnat  there  Is  a  looseness 
aod  lack  of  order  In  the  structure  of  the  will 
which  should  be  constantly  taken  into  aocooirt 
in  construing  its  provisions. 

The  counsel  for  the  daughters  does  not  in- 
clude the  sums  of  $5,000,  which  are  payable 
to  each  of  the  sons  annually  under  tihe  twenty- 
first  item  of  the  will,  among  the  sums  which 
are  to  be  paid  by  the  executors,  according  to 
bis  final  scheme  of  administration,  stated  above; 
but  that  the  trustees,  after  paying  the  income 
of  60  shares  to  each  daughter,  are  to  pay  said 
annual  sums,  while  the  college  legacies  are  ac- 
cumulating, eitiier  from  the  ^Incipal  or  the 
income  of  fibe  stock.  We  have  just  seen,  too, 
that  the  closing  sentence  of  the  nineterath  item 
implies  that  the  annuities  previonaly  given  are 
to  be  paid  out  of  the  income  after  the  period  of 
adminifitration.  If  we  pass  to  the  twenty-first 
item  it  seems  to  us  that  both  of  these  points  are 
clear.  The  twenty-first  Item  begins:  "After  the 
payments  of  the  foregoing  le^des,  bequests, 
and  annuities,  uid  the  payment  annually  to  each 
of  my  said  sons,  EUery  H.  and  George  F.,  Jr., 
the  sum  of  $5,000.  which  I  direct  to  be  piid  to 
them  until  the  legacies  herdnaf  ter  provided  for 
are  satisfied,  I  duoct  my  said  trustees  to  divide 
the  dividends  accruing  upon  my  said  stoA.  in 
the  Rumford  Chemical  Works,"etc., — proceed- 
ing  to  prescribe  accumulations  tor  the  coOcgei. 
In  other  words,  to  turn  the  phrases  sbmit  in  or- 
der to  bring  their  meaning  out  the  more  desriy, 
the  item  duwts  the  trustees  to  divide  the  divi- 
dends between  the  funds  for  the  colleges  after 
paying  the  legacies,  bequests,  and  annuities 
given  m  prior  Items,  ana  the  annual  sums  for 
the  sons, — the  implication  being  unmistakable 
that  the  payments  are  to  come  out  of  the  divi- 
dends, so  far  as  necessary,  before  division.  Hn 
answer  of  the  counsel  for  the  daughters  is  that 
no  such  payments  ever  can  be  neoessaty.  be- 
cause, in  the  regular  course  of  administiwDii, 
the  legacies,  bequests,  and  annuities  will  be 
paid  by  the  executors,  so  many  shares  of  the 
Rumford  Chemical  Works  stock  as  are  neces- 
sary to  make  Kood  the  deficiency  of  the  other 
assets  being  sold  for  that  purpose,  and  only  tbe 
residue  wui  go  to  tbe  trustees. 

The  trouble  with  this  answer  is  that  it  takei 
no  account  of  the  immethodical  structure  t^tbe 
will,  and  instead  of  making  the  administn- 
tion  subservient  to  the  will,  subordinates  the 
will  to  a  preconceived  course  of  admlnistn- 
ticm.  It  is  patent  that  the  testator  did  con- 
template an  ez^iency  in  which  the  dtvidesdi 
should  be  used  to  pay  legacies  and  ann- 
ities,  and  did  exphcitly  provide  for  it  in 
the  twenty-fii-st  Item.  Wnat  was  that  exi- 
gency? Evidently  an  insufficiency  of  asseta, 
exclusive  of  chattels  specifically  bequeathed 
and  of  the  Rumford  Chemical  Works  stock 
If  it  be  ask^,  Why  exclusive  of  said  stock! 
the  answer  is  obvious,  namely.  Because,  if  tbe 
stock  was  intended  to  he  resorted  to  at  all,  it 
must  have  been  intended  to  be  resorted  to  to  the 
full  extent  of  the  need,  and  the  provislcHiis  tai 
making  any  use  of  the  dividends  wouM  be 
nonsensical  Accordingly,  since  the  exigency 
b«ioccumd,  whjr^^^^^^^  «^U« 
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testator  provided  for  hariog  It  met,  and  big  will 
thus  be  carried  out  T  It  seems  to  ua  that  it  sbould 
be  so  met,  aocf,  coDsequentty,  that  the  legacies 
and  annuities,  as  well  as  the  annuid  sums  for 
the  sons,  are  parable  out  of  the  divMends,  and 
that  they  should  be  so  paid,  the  annuiUes  and 
annnal  sums  of  course  being  paid  as  they  fall 
due.  We  may  add  that  the  twenty-sewnd 
item,  also,  will  be  found,  If  examined,  to  lead 
to  the  same  conclusion. 

The  counsel  for  the  dauj^hters  ur^,  against 
this  conclusiDn,  that  it  is  inconsistent  with 
Item  17.  which  directs  the  immediate  payment 
of  the  legacies.  Item  18,  however,  allows  the 
executors  two  years  for  payment  thereunder; 
and  probably  me  principal  effect  intended  by 
Item  17  was  to  entitle  the  legatees  to  interest 
from  the  death,  instead  of  a  year  after  the  deaUi, 
of  the  testator,  in  case  of  delay.  He  also  urges 
that  the  testator  could  not 'nave  intended  to 
poMpone  his  children's  enjoyment  of  the  in- 
come by  such  payment,  llie  answer  to  this  is 
ttiat, — under  the  will  simply,— the  daughters 
are  not  affected  by  the  postponement,  being  en- 
titled to  the  income  of  50  shares  each  from  the 
testator's  death,  and  the  sons  are  provided  for 
by  the  annual  sums. 

Are  the  dividends  likewise  applicable  to  the 
payments  of  the  debts,  in  so  far  as  the  otiier 
assets  Dot  specifically  bequeathed,  except  the 
1,348  shares,  falj  short  of  paying  them?  The 
will  does  not  expressly  provide  for  the  pay- 
ment of  the  debts,  as  It  does  of  the  leeacies, 
out  of  the  dividends,  and  it  therefore  seems  to 
us  that  this  is  a  more  difficult  question  than  that 
which  we  have  Just  answered.  We  have,  how- 
ever, after  a  careful  consideration,  come  to  the 
conclasion  that  the  dividends  are  to  be  used  in 
exoneration  of  the  shares,  as  well  for  the  pay- 
ment of  debts  as  of  legacies  and  annuities. 
We  will  state  the  reasons  which  have  led  us  to 
this  conclusion.  We  think  it  is  apparent  that 
the  testator  expected  that  the  Rumford  Chem- 
ical Works  stock  would  go  intact  to  the  trus- 
tees. Item  10,  as  we  have  seen,  directs  the 
trustees  to  sell  all  other  corporate  stocks  except 
that,  which  of  course  imports  such  an  expecta- 
tion. Item  21  directs  the  manner  in  which  the 
dividends  "sccraiDgupon  my  said  stock  in  the 
Rum  ford  Chemical  W  orks"  shall  be  temporarily 
disposed  of.  Tbelangu^;eis  "my  saici stock,'' 
not  "my  remaining  stock,"  and  again  imports 
an  expectation  that  the  stock  would  go  and 
continue  intact.  The  same  expectation  reap- 
pears in  the  twenty-second  item,  which  directs 
the  disposition  of  the  income  after  the  pdyment 
of  the  legacies  to  the  colleges,  during  the  lives 
of  the  sons,  and  the  divlsioo  of  the  stock  itself 
after  the  death  of  the  survivor  of  them, — the 
dock  there  being  called  "said  stock,"  meaning 
the  stock  previously  mentioned.  It  would 
evidently  disappoint  the  expectation  and  pur- 
pose of  the  testator  if  the  stock  were  broken  in- 
to for  the  payment  of  his  debts.  The  questiou 
is  wbeUier  the  expression  of  this  expectation 
and  purpose  is  determinate  enough  to  be  ac- 
cepted as  the  will  of  the  testator;  for,  if  it  is, 
there  appears  to  be  nothing  to  prevent  its  con- 
trolling the  usual  course  of  administration. 

It  Is  tba  duty  of  a  court,  in  construing  a 
will,  to  bear  tn  mind  the  circumstances  under 
which  it  was  made;  so  as  to  took  at  it,  as  far  as 
possible,        the  testaUnr's  point  of  view.  The 
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observance  of  this  duty  la'  particularly  Impor- 
tant in  this  case,since  tne  circumstances,  as  they 
concern  the  stock  in  the  Rumford  Chemical 
Works,  were  very  peculiar. 

The  case  stated  snows  that,  at  the  time  the 
testator  made  the  will,  his  stock  in  the  Rum- 
ford Chemical  Works  was,  and  for  more  than 
two  years  had  been,  tn  the  hands  of  trustees, 
uuder  a  deed  which  stipulated  an  extension  of 
credit  to  the  testator  on  a  prior  indebtedness  to 
the  Rumford  Chemic^  Works  and  further 
loans  to  him  from  said  works,  in  consideration 
that  said  stock  should  be  held  as  security,  and 
that  said  works,  which  was  a  party  to  the  deed, 
should  be  entitled  to  retain  tiie  dividends  on 
the  stock,  as  they  accrued,  by  way  of  payment. 

The  stock  was  also  complicated  and  entan- 
gled in  the  trusts  of  another  trust  deed  of  the 
same  date,  so  that,  at  the  death  of  the  testator, 
it  would  have  been  hardly  practicable  for  the 
executors,  if  thejWbad  then  been  qualified,  to 
sell  the  stock,  unless  the  trustees  would  have 
consented  to  join  in  the  sale,  for  the  purpose  of 
paying  the  indebtedness  to  the  works.  'The 
case  likewise  shows  that,  within  a  little  more 
than  three  months  after  the  execution  of  the 
will,  dividends  had  accrued  to  an  amount  suf- 
ficient to  pav  off  the  entire  residue  of  Indebted- 
ness for  which  the  stock  was  held,  and  to  leave 
a  large  balance  to  be  paid  over  to  the  executors. 
It  must  be  assumed  that  the  testator  knew, 
when  he  made  his  will,  how  much  his  indebted- 
ness was  and  how  profitable  a  business  the 
works  was  doing,  and  consequently  how  soon 
the  indebtedness  was  likely  to  be  paid  out  of 
the  accruing  dividends.  Can  it  be  supposed 
that,  with  this  knowledjge,  he  intended  that  the 
process  of  payment  which  he  had  found  so  suc- 
cessful dunoghis  life  should  cease  at  his  death? 
The  will  shows  that  he  relied  almost  exclusively 
on  this  stock  to  rield  the  funds  for  his  large 
and  monumental  benefactions  to  Brown  Uni- 
versity and  Dartmouth  College,  and  to  make 
provision  for  his  children  and  their  posterity. 
Can  it  be  supposed  that  be  Intended  to  expose 
this  productive  stock  to  the  hazards  of  a  sale, 
in  circumstances  in  which  some  sacrifice,  and 
probably  a  heavy  sacrifice,  must  ensue,  for  t^e 
puipose  of  paying  a  debt  which  the  stock  was 
Itself  paying,  rapidly  and  without  risk,  as  he 
bad  agreed  to  have  it  paid?  It  is  strange,  if  he 
did  so  intend,  that  the  will  should  indicate  the 
contrary.  It  is  not  to  be  supptMed  that  in  mak- 
ing the  will,  whi<^  was  made  only  seven  di^s 
before  his  death,  be  did  not  contemplate  uie 
contingency  of  his  dying  before  his  indebted- 
ness to  the  works  was  paid.  But  if  his  idea 
was  that,  whether  he  lived  or  died,  the  indebt- 
edness would  disappear  under  the  deed  of  trust, 
without  the  intervention  of  the  executors,  and 
and  if  such  was  his  design,  then  the  su^estion 
of  the  eighteenth  item,  that  the  debts  and  leg- 
acies might  be  more  than  paid  by  the  property 
there  directed  to  be  sold,  would  become  intelli- 
gible, and  the  apparent  purposes  of  the  will  are 
all  satisfied.  In  this  view,  the  testator  did  not 
provide  in  his  will  in  express  terms  that  his 
debts,  after  the  exbaustion  of  other  assets, 
should  be  paid  out  of  the  dividends  insteui  of 
the  ^ital  of  the  stock  in  the  Rumford  Cbem- 
ic^  Works,  because  he  had  already  so  provided 
in  remrd  to  the  bulk  of  his  indebtedness,  be- 
fore aie  wiU  was  made,  9n(^,|^@(^^5^ 
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posed  that.  In  such  dTcumstanoes,  he  made  his 
tntention  not  to  have  the  capital  so  used  suffi- 
ciently clear  by  dlrectine  It  to  be  iised  in  a  dif- 
ferent manner;  and  in  this  view,  also,  tbe  prob- 
ability is  that,  'when  he  ordered  in  Item  18 
the  effects  tbere  specified  to  be  sold,  and  the 
proceeds  used  to  pay  debts  and  legacies  and 
the  ezoees,  if  any,  to  be  turned  over  to  the  trus- 
tees, he  bad  chiefly  in  mind  his  personal  and 
family  debts,  not  embraced  fax  ante-testament- 
arr  provision. 

It  seems  to  us,  therefore,  that  the  indications 
from  the  circumstances  concur  completely 
with  the  indications  of  the  will,  and  add  such 
strength  to  tbe  latter  indications  that  the  latter 
are  to  be  regarded  as  a  determinate  part  of  the 
win,  and,  acoordiDgly.  that  the  debts,  so  far  as 
the  other  available  assets  fall  short,  are  prop- 
erly paid  out  of  the  dividends  instead  of  the 
cormu  of  tbe  Rumford  Chemical  stock. 

The  counsel  for  tbe  daugh^rs  contends  that 
this  view  is  inconsistent  with  the  direction  of 
Item  1,  that  tbe  debts  'diall  be  paid  as  soon 
as  practicable.  The  phrase  "as  soap  as  prac- 
ticable" is  ratber  indefinite;  but,however  taken, 
the  debts  were  paid,  as  tbe  testator  probably 
foresaw  they  would  be,  a  good  deal  quicker 
out  of  tbe  dividends  than  they  would  have 
bwn  by  selling  the  stock.  Tbe  record  shows 
ttiat  the  will  was  finally  proved  AprU  28,  only 
two  days  before  the  dividend  of  April  80,  so 
that  in  fact  it  would  have  been  impossible  for 
the  executors  to  hasten  the  payment  by  sale. 


We  wish  to  add  that,  In  coming  to  onr  cod> 
elusion,  we  do  not  mean  to  derogate  from  tba 
authority  of  the  ordinary  precedents,  of  the 
general  rules  educed  from  them,  namely:  Uut 
when  a  legacy  Is  given  which  is  subject  to  s 
charge,  it  is  ordinarily  entitled  to  exmientiai 
out  of  the  general  assets;  and  that,  when  a  re»- 
due  is  given,  tbe  Income  to  go  one  wsy  sad 
tbe  capital  another,  the  legatee  of  tbe  income 
takes  It  from  tbe  death,  unless  tbere  be  some- 
thing in  the  will  to  show  a  contrary  iDtemt 
Both  these  rules  are  recognized  in  Rhode  Island 
cases.  QmOd  v.  Winihrop^S  R.  I.  319;  Bai^t 
Petition,  13  R.  I.  548.  We  know  of  do  prpc- 
edent  which  covers  a  case  having  tbe  peca- 
liarities  of  the  case  at  her.  Nor  do  we  tdatm- 
ledge  any  conflict  between  onr  decision  in  this 
case  and  the  decision  of  this  court  in  Walatt 
V.  PiteAer,  7  R.  I.  656,  largely  relied  on  by  die 
coimsel  for  the  dau^ters;  lor  in  that  can  the 
will  was  supposed  to  indicate  an  intent  to  have 
the  capital  of  the  residue  used,  and  it  does  not 
appear  .that  there  was  anything  to  tbe  cootnij 
in  tbedrcumstancee;  whereas.m  Uiecssestbtf, 
the  will  implies  an  intent  to  have  the  c^iitil 
preserved  and  only  the  dividends  used,  lad 
the  circumstances  under  which  the  wiu  vu 
made  corroborate  the  implication.' 

Other  questions  have  been  put  in  the  cast 
stated,  but  the  answers  to  them  are  mere  ookA- 
laries  to  the  answers  above  given,  and  we  leave 
tbe  parties  to  draw  ttiem.  ' 
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MAINE. 

SCFRBKE  JVDICXAL  COUST. 


Seward  DILL 

V. 

DaDiel  WILBUR  et  al. 

1.  The  allee:*tioiui  of  the  principal  de- 
fendant in  a  trttst«e  proe«M  rnnst  be 
filed,  if  at  all,  before  the  mdiodlea- 
tioa  upon  the  disclodOTe. 

2.  Whether  such  all^atioos  may  be  filed 
mfterwarde  and  the  ease  reopened,  reete 
in  the  dleeretion  of  the  eoort. 

tFrankUu  Decided  December  SB,  1887.) 

ON  defoidaDf B  exceptions.  OverruUd. 
The  opinioD  states  the  facts. 
Mr.  B.  BMei7  Pimtt.  for  defendants: 
Rev.  StaL.cbap.  86,  g  80,  proTides  that  "the 
aoswers  and  statements  sworn  to  by  a  trustee 
shall  be  deemed  true,  in  deciding  how  far  he  is 
chareeable,  until  the  contrary  is  proved;  but 
the  ^intifl,  defendant,  and  trustee  may  allege 
and  prove  any  fads  material  in  deciding  that 
question. " 

At  the  time  Tunka  v.  Orover,  57  Me.  588, 
was  deckled,  defendant  did  not  have  this  right; 
bnt  by  the  Laws  of  1863.  chap.  120,  he  ac- 
quirea  It. 

Compare  Hev.  Btat.  1857,  chap.  86,  §  39, 
with  Kev.  Stat.  1888,  chap.  86,  i  SO.  The  de- 
amu  in  57  Me.  was  under  the  Statute  of  1857, 
^  29. 

Mr.  F.  E.  Timberlake.  for  plaintiff: 

To  the  rulings  of  the  court  in  thu  case  the 
principal  defendant  has  no  right  to  except. 

Tunkav.  Grover,5TJA.€.  5K(;  Daltony.  D<U- 
ton^  Me.  48. 

The  question  of  the  trustee's  liability  is  to  be 
settled  between  the  plaintiff  and  trustee. 
"The  defendant  is  no  party  to  the  disclosure." 
The  statute  itself  dearly  shows  this. 

Bev.  Stat.  chap.  66,  ^  10, 11. 

When  it  appears  by  the  answerof  the  trustee 
that  there  may  be  a  claimant,  by  reason  of  an 
assignment  from  the  principal  debtor  "or  in 
some  other  way"  (Parker  v.  Wright,  66  Me. 

the  claimant  may  appear,  or  may  be  com- 
pelled to  appear,  and  show  the  foonoation  for 
his  claim,  and  the  trustee  will  be  charged  or 
discharged  accfoAivSj. 

Rev.  btai.  chap.  86.  §  83;  Jordan  v.  Harmon, 
73  Me.  258. 

The  trustee  had  been  charged  before  the  de- 
fendant filed  bis  motion,  and  it  was  too  late 
then  for  even  the  claimant  to  come  in  and  ob- 
ject. 

LarrabeeY.  Kai^,  60  Me.  SSO. 

Foster,  </.,  delivered  the  opinion  of  the 
coart: 

In  tills  case  the  trustee  disclosed  that  he  owed 
the  principal  defendaut  $19.60  for  lumber  pur- 
cbawd  of  him.  Upon  this  disclosure  the  court 
adjudged  the  trustee  chargeable  for  said 
amount. 

After  such  adjudication,  the  principal  de- 
fendant, by  his  attorney,  appearea  and  filed  al- 
legations (Rev.  Stat.  chap.  86,  §  80),  therein 
claindng  that  the  lumber  when  sold  was  the 
1  Me. 


property  of  another  person;  and  that  in  the 
sale  of  U  to  the  trustee  ne  was  acting  aa  agent  of 
such  person;  that  the  tvM  alkgeia  should  ba 
heard  in  connection  with  the  disclosure  of  the 
trustee;  and  thkt  the  entry  of  such  adjudica- 
tion charging  the  trustee  should  be  stricken 
from  the  aocKet. 

The  court  refused  to  entertain  the  allega- 
tions or  change  the  entry  upon  the  docket. 

To  this  refusal  the  defendant  filed  excep- 
tions. The  exoeptltxis  cannot  be  sustafaiea. 
The  allegadous  were  not  filed  ^  after  the 
court  had  passed  upon  the  disclosure  and  ad- 
judged the  trustee  chargeable  for  the  amount 
In  lus  hands.  They  were  made  too  late.  The 
trustee  had  already  oeen  chazged.  La/rrahM  t. 
Knight,  69  Me.  822. 

It  was  in  the  discretion  of  the  court  whether 
it  would  allow  the  entry  charging  the  trustee 
to  be  stricken  off,  and  open  ihe  rase  anew  for 
examination  and  consideratioD.  It  did  not  see 
fit  so  to  do.  Exceptions  will  not  lie  to  the 
proper  exercise  of  such  discretion. 

A  party  invoking  the  right  of  alleging  and 
proving  facts  material  in  deciding  how  far  a 
trustee  is  chargeable,  aside  from  the  answers 
and  statements  swoni  to  by  the  trustee,  must 
move  before  the  adjodfcwtut  of  the  court 
upon  the  trustee's  disclosure,  or  submit  to  the 
diBcretion  of  the  court  in  allowing  or  denying 
a  reopening  of  the  case,  if  no  movement  is  made 
in  Uiat  dli«ction  till  after  such  adjudication. 
ViffitantHnia,  nan  dormientibut,  jura  aubteni' 
unt. 

JSzoeptioTU  overrated. 

PeterstCA. Walton.  Vlrcia,  Itlbbejr, 
and  HMkell,  JJ.,  concurred. 


EUphaz  B.  CHAPMAN. 
v. 

Herman  WIO^. 

W  promised  in  writing  to  pay  C  a  cer- 
tain sum  of  money,  npon  eoodition 
that  if  W  paid  B  the  same  sum  within 
a  time  specified  "then  this  note  is  to  be 
griven  np.^'  Held,  that  it  was  not  » 

'  promissory  note,  and  that  it  would  be 
tMurred  by  the  Sta.tute  of  Limitations 
in  six  years  from  the  date  when  dne,  al- 
though it  was  witnessed. 

(Oxford  ^Dedded  December  St,  1887.) 

ON  report.   Judamentfor  defendant. 
Mr.  Alvah  Black,  for  plaintiff. 
Mr.  C.  A.  Chaplin,  for  defendant: 
Mr.  Chitty,  in  his  treatise  on  Bills  of  Ex- 
change, Promissory  Notes,  etc.,  p.  15S,  s^: 
"The  essential  quautles  of  a  promlsscny  note 
are  tiiat  they  tie  for  the  payment  of  money 
only,  and  tliat  such  payment  be  absolute,  and 
not  contingent  either  as  to  the  amount,  event, 
fund,  or  person." 

The  note  in  Den-Mtt  v.  Goodwin,  83  Me.  44, 
contained  an  absolute  promise  to  pay  money 
and  interest  in  one  year,  contained  negotiabfe 
words,  and  was  witnessed,  but  contMned  an 
additional  provision  that  it  might  be  consid- 
ered on  demand  if  called  for  in  blacksmith's 
work,  and  the  court  Bay^ig,"l^@©^3^ 
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although  denominated  a  note  In  common  par- 
lance, does  not  contain  a  promise  to  pay  monej 
absolutely  and  unconditionally." 

In  Bunker  v.  Atheam,  85  Me.  864,  the  court 
says:  "By  the  statute  of  ,8  &  4  Anne,  chap. 
0,  one  of  the  qualities  of  a  promissory  note  is 
that  it  must  be  payable  in  money;  and  it  has 
been  held  uniformly  that  it  must  be  payable  In 
money  absolutely  and  unconditionally,  fitoiy. 
Prom,  Notes,  ^  88." 

Judge  Bouvier,  in  his  Law  Dictionary,  vol. 
2,  page  892,  says  of  a  promissory  note  that  it 
is  "a  Written  promise  to  pay  a  certain  sum  of 
money  at  a  future  time,  unconditionally." 

Madeenhagen  v.  Bhmddl,  2  Bam.  &  Aid.' 
417;  Wahrad  v.  Fetrie,  4  Wend.  675. 
•«  A  Btipuladon  or  condition,  therefore,  is  in- 
oontisteot  with  its  unlimited  negotiability,  and 
takes  away  from  it  the  essential  feature  of  a 
promissory  note. 

Chitty,  Bills,  12th  Am.  ed.  184  a  »eq.;  Bub- 
bard  v.  Motdy,  11  Gray,  170. 

'  Virg^  J.,  delivered  the  opinion  of  the 
court: 

Assumpsit  on  a  certain  written  instrument 
dated  April  9, 1858,  and  signed  b}r  the  defend- 
ant in  the  presence  of  an  attesting  witness, 
wherein  the  signer  promised  to  pay  the  plain- 
tiff $430.02  "due  to  Charles  Bellows."  The 
declaration  alleges  thia  instrument  to  be  a 
promioMry  note. 

To  constitute  a  promissory  note,  the  iDstru- 
ment  must  necessarily  be  certain  as  to  the  fact 
of  payment,  and  not  be  dependent  on  a  con- 
tlogency.  For  such  "paper  is  intended,  if  ne- 
gotiable, to  circulate  in  business  as  money;  and 
ttUs  on  the  ground  that  on  a  certain  day  it  will 
become  money."   1  Para.  N.  AB.  43. 

No  time  of  payment  is  specified  in  this  in- 
strument otherwise  than  by  the  following 
terms:  "Now,  if  Hermon  Wight  shall  pay  the 
said  Bellows,  or  cause  to  be  paid,  the  aoove 
sum  in  three  years  from  nextJanuary,  then  this 
note  is  to  be  given  up,  otherwise  to  remain  in 
full  force."  This  contingency  as  to  payment 
destroys  the  quality  of  the  instrument  as  a 
promissory  note.  jOmnett  v.  Goodwin,  88  Me. 
44;  Chitty,  Bills,  162;  Cook  t.  Satterke,  6  Cow. 
106;  Pars.  N.  &  B.  42. 

Not  being  a  promissory  note,  the  fact  of  Its 
having  been  signed  in  the  presence  of  an  at- 
testing witness  does  not  prevent  its  being 
barred  by  the  Statute  of  Limitations  {deaded. 
Rev.  Stat.  chap.  81,  §  86. 

Judgmentfor  d^enaant. 

Peter«40A./JWaltoit,  Idbbejr,  Foster, 
and  Hmakell.  JJ.,  concunod. 


Ebenezer  CLEAVES 
e 

Peleg  WASHBTTBN 

1.  The  title  to  personal  property  sold  does 
not  pwM  until  the  parties  intend  it  ahalL 

2.  When  the  pzioe  of  property  bought  is 
to  be  paid  in  labor,  and  the  purchaser 
is  to  have  DO  ownership  in  the  property 
until  he  has  fully  penormed  his  con- 
tract, he  can  not  mnlntainitrover  for 
the  value  of  the^property,  against  the 
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seller,  until  he  can  aliow  a  comidMe 
perlbrawneo  of  the  contract  of  labor 
on  bis  purt 

(Pisoataquia — Deeded  JannaiT  11, 1888L) 

N  exceptions  by  the  plaintiff  to  a  nonsuit  or- 
dered at  the  close  of  nis  evidence.  OMtruled. 
The  wfaiioD  states  the  facts. 
Mr.  Henry  Hndaon,  for  plaintiff: 
No  price  was  agreed  upon  as  to  the  atnmp- 
age,  and  the  stumpage  was  not  paid. 
Beuj.  Sales,  p.  3,  note  3. 
The  principle  of  law  is  well  settled  that  tbe 
facts  proven  constitute  a  sale,  and  thus  tbe 
title  to  the  boards  is  in  the  plaintiff. 
Ba}iton  V.  SAorei/,  77  Me.  46. 
"Tbe  price  is  an  essential  ingredient  hi  tbe 
contract  of  sale,  and  it  must  be  real  and  not 
merely  nominal,  and  fixed,  or  be  susceptible  of 
being  ascertaineid  in  the  mode  pnescribra  by  the 
contract,  wiUiout  further  negotiation  betweeo 
the  rarties." 

2  Kent,  Com.  p.  476. 

"Mutual  consent  is  reqiddteto  tbe  creation 
of  the  contract,  and  It  becomes  binding  wben 

a  proposition  is  made  on  one  side  and  acoqMed 
on  the  other." 

2  Kent.  Com.  p.  477:  1  Cooley,  BL  Com.  p. 
445. 

"When  the  terms  of  sale  are  agreed  on,  and 
the  bargain  is  struck,  and  everything  that  sellff 
has  to  do  with  the  goods  is  complete,  the  coo- 
tract  of  sale  becomes  absolute,  as  between  die 
parties,  without  actual  payment  or  ddiveiT, 
and  the  property  and  the  risk  of  accidrat  to  tbe 
goods  vest  in  the  buyer." 

2  Kent,  Com.  p.  4»1;  Winff  v.  danfc,  24  Me. 
866;  Waldron  v.  CAate.  87  He.  418;  PhUUm  t. 
Mo&r,  71  Me.  81. 

Does  defendant  ezerdse  a  dominitm  over  it 
in  exclusion  or  in  defiance  of  the  plaintiffs 
rights?  If  he  does,  that  is  in  law  a  cod  venioD, 
be  it  for  his  own  or  other  persons'  use." 

Cooley,  Torts,  p.  448,  and  cases  cited. 

In  Webber  v.  Davit,  44  Me.  152,  tbe  court 
says:  "It  is  si^cient  if  he  exerdses  an  author 
ity  over  the  goods,  against  tbe  will  and  to  the 
ezclunon  of  the  owner,  by  an  unlawful  inter 
meddling  with  them." 

Oil>b»  V.  C?um,  10  Mass.  188;  MiOer  v.  Baktr, 
1  Met.  ZV,BowUnv.Ky€,  lOCush.418;  F^emaii 
V.  Chate,  87  Me.  290;  Porter  v.  Fotter,  30  Me. 
898;  Dickey  v.  t¥anJdin  Bank,  33  Me.  57S: 
Moody  V.  WkUiux,  84  Me.  565. 

In  Fijm  V.  Maim  Cent.  B.  Co.  62  Me.  83, 
the  court  says  that  to  constitute  coaveraoo 
there  must  have  been  a  wrongful  taking,  or  > 
wrongful  detainer,  or  an  Ougal  u^g,  ors 
misnsmg,  or  an  illegal  assumption  owno^ 
ship. 

On  the  question  of  ewiveidott  I  dte  tbe  fol- 
lowing authorities: 

Oaihin  v.  Bacon,  11  Me.  38;  JWter  v.  Futttr. 
20  Me.  898;  Dickey  v.  FnaUekn  Batik ,  38  Me. 
672;  Moody  t.  Whttn^,  84  Me.  565;  FimaU  r. 
Chase.  87  Me.  890:  Wibber  v.  Davi*.  44  Me.  US: 
Fi^  V.  Maine  Cent.  R  O.  68  Me.  83;  ^>w 
man  v.  Underwood,  66  Me.  833;  Oibbe  v.  CftoK, 
10  Mass.  128:  Miller  v.Baixr,  1  Met.  31;  Bottiii 
V.  Nye.  10  Cush.  418;  HineJdey  v.  Baxter  IS 
Allen,  189:  Quthrie  v.  Joae*,  108  Mass.  m. 
Cootey,  Torts,  p.  4^,  apd-ou^  <^|e^ 
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Meura.  A.  G.  L«broke*  W.  E.  Parsons. 
Biid  A,  M.  KobioMMit  for  defendant: 

To  maintain  trover  two  poiDts  are  essential: 
(1)  property  in  the  plaintiff  and  the  right  to 
immediate  possession;  (2)  a  conversioD  by  de- 
fendant. 

Ereiy  element  of  Kev.  Stat.  chap.  Ill,  g  4, 
in  relation  to  the  sale  of  personal  property  of 
tbe  value  of  $B0  or  more,  called  the  Statute  of 
Fnnds,  may  exist,  and  still  the  titie  to  prop- 
er^ may  not  pass.  Each  of  the  several  ele- 
ments of  g  4  may  be  sufiSdent  to  lay  the  foun- 
dation for  a  special  action  of  sBBumpsit  for 
nonperformance,  but  all  combined  may  fatt 
abcHt  of  proving  title  to  the  property, 

Atteood  V.  Luea*,  58  Me.  508;  MorriMn  v. 
Dingtey.  68  Me.  553;£t>an«v.  Harri*,  19  Bwb. 
410:  Bailey  v.  Ogden,  8  Johns.  899. 

Althoueb  a  contract  may  be  in  'writing,  and 
the  price  iqIIv  paid,  and  a  part  of  the  property 
detirered,  still  the  titie  to  the  property  em- 
braced in  the  contract  does  not  pass  unless  that 
is  proved  to  have  been  the  intention  of  the 
parties. 

Pratt  v.  Chate,  40  Me.  269;  Kdley  v.  Upton, 
5  Duct,  886;  Head  v.  Goodwin,  87  Me.  181; 
Pratt  T.  ChoM.  40  Me.  269. 

HaTing  no  property,  dther  general  or  spedal, 
in  any  of  the  articles  claimed  under  the  con- 
tract, plaintiff  had  no  right  of  possession. 

Lamb  v.  Clark,  80  Vt.  847;  B^bier  v.Beoiner, 
89  Me.  409;  Seltey  v.  Gritwold,  6  Barb.  486. 

A  mere  declaration  of  ovnership,  without 
any  taking  of  any  possession  or  t^e  exercise  of 
any  dominion,  does  not  constitute  a  conversion. 
.Fimald  v.  Chase,  87  Me.  289,  294 «( teg- 
Band  V.  Sargent,  38  Me.  826;  &>vn^  T.  Wiir 
tard,  10  Pick.  169. 

Benjamin,  in  his  work  on  Sales,  says  that 
where  the  buyer  is  by  the  contract  bound  to 
do  anything  as  a  condition,  either  precedent  or 
concurrent,  on  which  the  passing  of  the  prop- 
erty depends,  the  property  will  not  pass  mitil 
the  Mmditioos  be  fuIfiUed,  even  tbon^  die 
goods  nuy  have  been  actoally  delivered. 

1  Benl  Sales,  p.  367,  citing  numerous  Amer- 
ican authorities;  Broum  v.  Haynet,  62  Me.  678; 
Bterett  v.  Ball,  67  Me.  497,  and  cases  dted; 
Anffitrv.  Taunton  Paper  Mfg.  Co.  1  Gray,  621; 
Comstock  V.  Smart,  28  Me.  202;  Uogers  v.White- 
hmm,  71  Me.  2SS. 

Per  Curiam: 

The  plaintiff's  story  is  substantially  as  fol- 
lows: The  defendant  was  theownerof  a  farm, 
with  its  stock  and  other  plant.  In  the  spring 
of  1884,  as  he  stated  to  plaintiff,  he  had  made  a 
contract  with  one  Hunt  in  relation  to  this  prop- 
erty. By  the  terms  of  this  contract  Hunt  was 
to  take  his  family  on  the  farm ;  operate  and  care 
for  the  farm,  stock,  and  crops;  and  board  the 
defendant  in  his  family,— all  till  May  1, 1885. 
He  was  also  to  cut  wood  for  the  defent^t  to 
the  amount  of  $25,  and  also  pay  the  cash  and 
highway  tax.  He  was  to  receive  from  the  de- 
fendant the  income  of  the  farm,  the  use  of  the 
cow,  oxen,  and  sheep,  the  grain  raised,  the 
wool,  and  lambs  of  the  next  year.  The  hay 
was  to  be  fed  to  the  stock  on  tlie  place. 

Soon  after  the  1st  of  October  Hunt  left  the 
farm  and  abandoned  the  contract.  About  the 
18th  of  October  the  defendant  came  to  the 
pUntifl,  stated  to  him  the  trade  with  Emit  and 
1  Mb. 
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that  Hunt  had  left,  and  asked  him  to  take 
Himt's  place, — "step  into  Hunt's  shoes."  The 
plaintiff  agreed  to  do  so,  except  as  to  the  cash 
tax,  wbicn  defendant  agreed  to  pay  himself. 
The  plaintiff  thereupon  moved  upon  the  farm 
with  his  family,  and  remained  there  till  Hay 
1 , 1885.  He  p^ormed  his  part  of  the  contract, 
except  that  he  did  not  pay  all  the  highway  tax, 
and  has  never  paid  it  alL  While  living  there, 
he  bought  of  the  defendant  some  stumpage  of 
cedar  and  other  lumber,  which  1^  did  not  and 
has  not  paid  for.  ' 

When  the  time  was  up.  May  1, 1886,  the  par- 
ties had  no  settiement,  though  the  plaintiff  says 
he  was  ready  to  settle  and  pay  any  balance. 
The  plaintiff,  after  failing  to  get  a  settlement, 
undertook  to  remove  from  the  farm  the  grain, 
the  heifer  (the  product  of  the  cow),  and  the 
wool,  and  the  kmba  of  that  spring,  but  was 
prevented  by  the  defendant,  who  clamied  there 
was  a  balance  due  him.  The  plaintiff  there- 
upon brought  this  action  of  trover.  As  to  these 
articles  the  question  is  as  to  title.  The  plain- 
tiff's counsel  claims  that  the  title  to  the  grain 
vested  in  the  plaintiff  at  once,  at  the  time  of 
the  trade;  and  that  the  heifer,  lambs,  and  wool 
became  his  at  once,  upon  their  coming  into  ex- 
istence. If  tiiis  were  so  he  could  at  once  have 
removed  tfaem  and  abandoned  his  duty,  leav- 
ing the  defendant  only  a  right  of  action.  It 
seems  clear  to  us  that  such  was  not  the  inten- 
tion. Hunt  evidently  did  not  so  understand  it, 
for  he  left  the  grain  and  heifer  behind  him. 
The  plaintiff  did  not  think  so  at  first,  for  he 
says  he  souriit  a  settiement,  and  was  willing  to 
pay  any  balance,  and  he  tmly  undertook  to  re- 
move the  property  after  a  failure  to  settie.  EUs 
possession  was  only  that  of  a  bailee,  as  tenant 
or  farm  bailiff.  There  is  no  evidence  of  any 
delivery. 

The  title  to  personal  prOT»erty  in  a  trade  does 
not  pass  until  the  parties  intend  it  shall  pass. 
It  may  sometimes  be  difficult  to  ascertain  the 
intention,  but, when  ascertained,  itgovenu.  We 
think  it  very  clear,  from  the  convmationsand 
circumstances  detailed  by  the  plaintiff,  that  the 
intention  of  the  parties  was  that  the  plaintiff 
should  first  earn  the  property  as  the  price  of 
his  service,  and  by  fully  rendering  the  promised 
consideration;  and  should  he  entitied  to  the 
ownership  of  the  property  only  after  he  had 
fully  performed  his  part  of  the  contract.  No 
oti^er  intention  would  be  consistent  with  the 
usual  course  of  farm  management.  We  do 
not  think  the  Jury  could  have  found  such  an 
intention  as  the  plaintiff  now  claims.  If  they 
had,  the  verdict  must  have  been  set  aside  as 
against  evidence. 

Therefore,  for  the  plaintiff  to  show  that  the 
title  had  completely  passed  from  the  defend- 
ant to  himselT  be  must  sfaow  a  complete  per- 
formance of  the  agreement  on  his  part.  No- 
thing less  than  a  complete,  finished  perform- 
ance will  avail  him.  The  omission  of  a  day  or 
a  dollar  in  that  performance  will  prevent  the 
title  passing,   mwen  v.  Jiaynee,  S2  Me.  578. 

Equity  and  good  conscience  might  require 
the  plaintiff  to  also  pay  for  tbe  stumpage  be- 
fore he  removed  the  artides.  It  seems  probable 
that  the  parties  understood  that  the  stumpage 
matter  modified  the  original  agreement  and  be- 
came incorporated  into  it,  instead  of  being  and 
remaining  an  independent  agreement,  ^t, 

579 


790 


Nsw  BirousD  Refobtxb— Sup.  Jud;  Ct.  of  Maihe. 


purfiMC  the  matter  of  tbe  stnmpue,  the  plain- 
tiff  attaalts  he  did  not  perform  ul  hfs  migina] 
agreement.  He  has  not  paid  all  the  highway 
tu,  which  was  for  bim  to  p^,  and  he  shows 
no  reason  for  bis  omission.  It  is  true,  only  a 
small  part  remains  unpaid;  but  as  the  plaintifT 
.relies  upon  a  strict  legal  title,  be  must  show  a 
strict  performance.   This  he  baa  not  done. 

There  was  no  conrersion  of  the  lumber.  It 
was  in  the  hlriiw^',  and  the  defendant  exer- 
deed  no  doainlonoTer  it.  The  first  item— the 
wood — is  stricken  out.  We  think  the  plaintUf 
has  mistaken  bis  remedy,  and  that  the  nonsuit 
was  properly  ordered.  He  can  bring  an  action 
on  the  agreements  if  he  dedres  right  and  jnstice 
against  the  defendant. 


Edmund  F.  WEBB,  Admr., 
Edmund  A.  FULLER  et  at.  / 

1.  When,  in  eqaltr.  issues  of  fact  have 
been  submitted  to  a  jury,  and  the  ver- 
dlet  of  the  jury  has  been  eonflrmed  br 
the  inrraiding  Jaatlee,  and  an  appeal  u 
taken  to  the  full  court,  the  decree  will 
not  be  rarersecl  nnl«M  itel*»rljr  ap- 
pears to  be  •rroneoas. 

S.  The  bnrdra  to  show  orror  rests  upon 
the  appellant. 

(Waldo — Deoided  Jsnaary  8. 188B.) 

ON  appeal  hy  the  defendants.  Deetw  of- 
firmed. 

The  opinion  states  the  point. 

Mr.  WllUajn  H.  Fosler  for  defendants. 

Mr.  Appleton  Webb,  for  plaintiff: 

In  Noya  v.  Shepherd,  80  Me.  178,  the  court 
held:  "The  cases  in  which  the  court  may  de- 
cline to  set  aside  a  verdict  where  it  is  righnully 
found,  though  under  erroneous  Instructions, 
are  only  those  in  which  the  court  is  able  to  per* 
ceire  that,  under  correct  instmctionB,  adiflerent 
verdictcould  not  have  been  rightfully  found." 

Neither  will  a  new  trial  be  granted  where 
the  court  would  come  to  the  same  result  and 

na  lodgment  like  that  which  has  been  ren- 
d,  for  It  Is  not  Ae  intention  that  a  new  trial 
slidl  be  granted  Ust  an  error  which  is  not  in- 
jurious to  the  party. 
Bathaway  v.  Orotby,  17  Me.  448. 
The  verdict  is  conclusive  upon  the  issues 
submitted,  unless  set  aside  by  the  court  for 
good  cause  shown. 

Rm  V.  lim  England  Mut,  Int.  Co.  ISO  Mass. 
117. 

The  burden  rests  npon  the  defendant  to  show 
that  the  verdict  and  decree  are  erroneous. 

In  Be^v.  Reed,  114  Mass.  872,  whteh  was  a 
bill  in  equity  to  set  aside  a  conveyance  by  the 

Elaintiff  of  her  real  and  personal  property,  as 
aving  been  obtained  by  fraud,  false  represen- 
tations, and  undue  influence,  the  case  was  fully 
heard  upon  bill,  answer,  and  general  replica- 
tion, and  upon  the  evidence,  meetly  oral,  taken 
by  a  oomnUssioner  appointed  for  the  purpose, 
before  a  justice  of  this  court,  who  enterod  a 
decree  for  the  plaintiff.  The  defendants  ap- 
pealed to  the  full  court  Gray,  C7i.  J.,  said: 
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"The  dedston  of  a  justice  of  tills  ooort 
upon  questions  of  fact  was  flnal  in  suits  in 

equity  as  In  other  cases."  The  chief  Inacioe 
cites  1^0^  V.  TrimU$ton,  3  Molloy,  81;  The  At- 
ice,  L.  R.  2  P.  C.  245;  United  State*  v.  lit  Oaatt 
of  Sugar,  88  U.  8.  8  Pet.  277  (8  L.  ed.  ft44>: 
Taylor  v.  Maneood,  Taney,  487,  446.^ — and  cxxk- 
tinues:  "The  decinon  of  the  present  case  tarns 
mainly  upon  the  comparative  weight  to  be 
riven  to  the  testimony  of  the  respective  par- 
ties, who  were  examined  in^ieison  at  the 
nal  hearing;  and  upon  canful  examination  of 
the  whole  evidence  we  see  no  reastn  to  nmae 
the  decree." 

Per  Cariain: 

The  Issues  of  fact  were  framed  undo"  the  di- 
rection of  the  court  and  tried  1^  a  jury.  The 
jurv  found  the  issues  in  favor  ot  tbei^aiDtiir. 
ana  the  i»eridins  justice,  wbo  had  heara  aD  the 
evidence,  entered  a  decree  confirming  the  ver- 
dict and  requiring  the  defendants  to  account  as 
prayod  for  in  the  bill.  The  defendants  ap- 
pealed and  bring  the  case  here  for  revinon. 

When,  in  equity,  issues  of  fact  have  been 
submitted  to  a  juiy.  and  the  verdict  lendesed 
by  the  Jury  has  been  confirmed  by  the  imrid- 
\ag  justice,  and  the  case  is  brought  before  the 
whole  court  by  appeal.and  comes  up  on  a  reporl 
of  the  evidence  submitted  to  the  jury,  the  de- 
cree below  will  not  be  reversed  unless  it  ckai^ 
ly  appears  that  the  decree  is  erroneous.  The 
burden  to  show  the  error  lies  on  Uie  appdlanL 
Toungr.  Wttham,  75  Me.  58fl. 

A  careful  conidderation  of  Qie  wbirfe  casr 
does  not  satisfy  us  that  the  verdict  and  decree 
are  gainst  the  evidence.  On  the  contraiy,  ve 
are  of  opinion  that  they  are  well  suppoitedjby  it 

Deer^  below  affirmed;  ma^er  to  be  appointed 
at  Ifi$i  Priua;  cottt  fin-  plaint^. 
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John  CUNNINGHAM 
«. 

Inhabitants  of  FRANKFORT. 

When  an  lahabltant  of  a  town  has  ift- 
onrred  necessary  expenses  for  the 
relief  of  a  panpsr,  the  town  is  boned 
to  pa^  such  expenses  aAer  notleo  and 

request  to  the  OTerseers,  until  pro'risicn 
is  made  for  the  pauper. 

(Waldo  Decided  Jsnuwr  a,  1888.) 

N  motion  of  the  defendants  to  set  aside  Uk 
verdict  and  for  a  new  trial.  OtemUei. 
The  opinion  states  the  case. 
Mr.  Philo  Herso^fw  plaintiif. 
Mr.  WilUam  H.  Fof lor  for  detoidant< 

Per  OurfauBi 

One  Mrs.  Treadwell  was  a  pauper  fn  need  of 
relief  in  the  defendant  town.  The  pfadstiff 
was  an  inhatritant  of  that  town,  and  mctuTFti 
necessary  expenses  for  her  relief.  The  tom 
was  therefore  bound  to  pay  the  plaintiff  tbcxe 
expenses,  after  notice  and  request  to  tbe  om 
seers,  and  until  provision  was  made  fat  tbr 
pauper.   Rev.  Stat  chap.  24,  §  4S. 

There  is  evidence  In  the  case  ten^ng  to  tke* 
that  the  plaintiff  did  make  notice  and  request  to 
the  overseers,  for  relief  for  the  ^lanper. 
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The  only  proTladoD.  it  any,  made  for  her  by 
the  OTerseerB,  was  some  arrangement  with  the 
plaintiff  for  her  care.  If  there  was  an  arrange- 
ment, the  town  Is  bound  to  pay  on  the  contract. 
If  there  was  no  arrangement,  there  was  then  no 
provision  made  tor  her,  and  the  town  Is  bound 
tojmy  under  tl^  statute. 

The  contention  of  the  defendant,  that  the 
plaintiff  withdrew  his  notice  and  request  and 
-consented  to  assume  the  relief  himseu,  Is  neg- 
atived by  the  verdict. 

Whether  the  town's  liability  Is  under  the 
statute  or  under  some  contract  mar  be  uncer- 
tain, but  we  think  it  is  not  material  after  ver- 
dict.   Snight  Y.  Fort  Fhit^fidd,  70  Me.  608. 

The  judgment  wlU  be  the  end  of  the  matter. 

Motion  owmiled. 


Haisaiet  3.  DUBEN 

8. 

Edward  R.  HALL  at  al. 

The  l»w  «Mnirt  will  not  reverse  the  de- 
eiaion  of  a  single  Justice  upon  matters 
of  fact,  on  appeau  in  eqaity,  tialess 
oonvincod  that  the  deolslon  Is  elearly 
wrong* 

(Penobsoo^— Deolded  JSana^S,  UBB.) 

APPEAL  in  equity  from  a  decision  of  a  sin- 
gle justice  upon  matters  of  fact  Decree 


The  point  is  stated  in  the  opinion. 
MeaKn.  WlleonAWoourd  for  plaintiff. 
Mr.  I.  W.  Davis  for  Edward  R.  HaU,  de- 
fendant. 

Mr.  A.  J.  Merrill  for  Perley  6.  Dnren, 
defendant. 

Per  CnriMBt 

This  is  an  appeal  in  equity  from  the  decision 
of  a  dogle  jnstice  i^kw  matters  of  fact 

To  reverse  such  a  decision,  it  is  not  enough 
that  the  justices  hearing  the  appeal  differ  from 
the  justice  bearing  the  cause  in  the  first  in- 
stance. They  must  be  convinced  that  his  de- 
cision is  cleariy  wrong.  Young  v.  Witham,  75 
lie.  686. 

We  cannot  say,  in  tliis  case,  tliat  the  decision 
below  is  clearly  wrong.  There  is  evidence  to 
suppcxrtit,  thon^  thwe  may  he  evidaice  the 
other  way. 

Deene 


BtiUman  IL8LET  €t  al.. 
«. 

Leonard  ILSLET  et  al. 

'WlwB  a  testator  derlses  property  to  a 
irostee  with  the  authority  to  use  for 
the  support  of  the  cestui  que  trust  such 
part  thereof  as  he  "In  Us  good  Judf 
aaent  may  deem  necessary,**  a  later 
provision  of  the  will,  directing  that  the 
cesttU  que  trust  shall  have  no  mrt  of  the 
tnut  fmid  paid  him  bo  long  as  bis  health 
and  straigth  oontinoe  and  he  is  able 
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to  do  anything  towards  his  own  support, 
and  saying  the  fund  Is  to  be  a  reserve 
fund  in  case  of  sickness,  and  describing 
what  he  means  by  sickness,  etc,  wifl 
be  regarded  as  merely  advisory,  to 
be  folfowed  or  not  as  tiie  trustee  '*in  his 
good  judgment  maj  deem  proper.** 

(CumberUnd — Tiled  Maroh  14, 1888.) 

ON  report  of  a  suit  in  eqidty  by  the  trustees 
under  the  wiU  of  Joseph  llsley  to  obtain  a 
construction  of  the  will.   Bill  sustained. 
Mr.  Lewis  Pleree  for  plaintiffs. 
Mr,  JTohn  A,  Waternuui  for  respondents: 
A  dearly  expressed  Intention  in  one  portion 
of  the  will  is  not  to  yield  to  a  doubtful  ccm- 
struction  in  any  other  portion  of  the  instru- 
ment. The  plain  and  unambiguous  words  must 
prevail. 

1  Redf.  Wills,  pp.  480  (12),  488  (3),  484  (4). 

When  the  intention  is  obscured  by  conflict- 
ing expressions,  it  is  to  be  sought  rather  in  a 
rauonal  and  consistent,  than  an  irrational  and 
inconsistent,  purpose. 

Jarm.  Wills,  Rule  XIIT. 

Virgin,  j;,  delivered  the  opinion  of  the 
court: 

In  the  first  sentence  of  this  holographic  will 
the  testatOT  expresses  himself  as  '*Deing  dedr- 
ous  to  make  a  suitable  provision  for  my  (Ids) 
brothers,  nephews,  and  nieces."  After  making 
a  few  specific  bequests  to  various  persons,  he 
then  bequeathed  five  sevenths  of  the  "residue 
of  bis  estate"  to  certain  trustees  named;  (me 
seventh  "for  the  benefit,"  during  life,  of  two 
surviving  brothers;  and  one  seventh  "for  the 
equal  benefit,"  during  life,  of  the  respective 
nephews  and  nieeea  of  each  of  tiuee  deceased 
brothers,— thus  creating  five  separate  and  dis- 
tinct trusts. 

After  designating  the  fund  which  the  respec- 
tive cestuis  qm  trust  are  to  have  the  benefit  of, 
the  testator  then  declared  his  general  intent  as 
to  the  mode  of  dispeoslDg  the  funds  among 
them,  in  the  following  clear  and  unambiguous 
language;  "  Each  (tf  said  tmsteee  is  hereby  au- 
thorized to  use  for  the  support  of  either  of  the 
persons  for  whom  he  Is  trustee,  such  part  of  his 
or  her  fractional  share  of  the  principal  funds 
(as)  in  his  good  judgment  (he)  may  deem  ne- 
ce^ary."  And,  to  show  bis  entire  confidence 
in  the  ' '  int^;rity  and  faitlifulness"  of  the  trus- 
tees, he  also  appointed  tbem  executors  of  his 
will,  and  "directed  that  no  bond  shall  be  re- 
quited of  them  as  executors  ortrustees." 

Each  and  all  of  the  provisions  of  the  will 
harmoniously  concur  in  showing  the  manifest 
purpose  and  general  intent  of  the  testator,  in 
dispensing  the  five  sevenths  of  the  residue  of 
his  estate  among  his  beneficiaries,  to  be  at 
above  indicated,  —leaving  it  at  the  discretion 
and  in  the  good  judgment  of  the  trustees,— ex- 
cept cme  paragraph,  which  occurs  later  in  the 
wul.  That  contains  expressions  which  not 
only  render  obscure  the  general  import  of  the 
will,  but  which  are  repugnant  to  it.  For  in- 
stance, the  provisions  that  none  of  the  funds 
shall  be  paid  to  any  of  the  beneficiaries  '  'so  long 
as  their  heaitfa  and  strength  continue  and  they 
are  able  to  do  anything  (or  somethlw)  tor  them- 
■dvesfor  their  8upport-&|3,b«jh9M^)@giV@ 
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of  tbem  becomes  sick  and  totally  unable]to  sup- 
port  themselves."  "The  fund  to  be  a  reserve 
fund  in  case  <any  one)  of  sickness."  And 
"what  I  mean  In  dcknesa  is  to  take  the  case 
of  my"  his  brothers  named  and  his  sister-in- 
law  named,  "all  of  which  proved  incurable  or 
total." 

The  literal  force  and  effect  of  these  expres- 
sions would  utterly  defeat  the  obvious  intention 
and  primary  purpose  of  the  testator  which  the 
earlier  language  of  the  will  legitimately  import- 
ed. These  expressions  are  repugnant  to  all 
that  goes  before.  It  is  atwurd  to  suppose  that 
the  testator  really  intended  that  no  part  of  the 
trust  funds  should  be  used  for  the  benefit  of 
those  for  whom  he  was  "desirous  to  make  a 
suitable  provision"  to  keep  them  from  the  poor- 
house, — or  for  their  relief  in  case  of  sickness. 
— until  the  trustees  knew  that  the  objects  of 
his  bounty  bad  become  "incurable"  and  were 
beyond  relief.  Such  a  construction  of  the 
whole  will  would  be  unreasonable  and  incon- 
sistent with  its  manifest  intention. 

We  think  these  latter  clauses,  at  most,  should 
be  deemed  merely  advisory  in  character, — to 
be  followed  by  the  trustees  as  nearly  as  their 
"eood  judgment."  in  which  the  testatorso  im- 
pucitly  relied,  "may  deem  proper." 

Decree  accordingly. 

Peters,  C7i.  Walton.  Llbbey,  Fos- 
ter, and  Hfcokell,  JJ.,  concurred. 


WiUiam  LEADER,  Admr.  d.b.n., 

V. 

Frank  OXOUOHLIN  et  al 

The  will  of  a  testatrix  contained  the  fol- 
lowing* clause:  **I  have  but  one  ■on» 
John  ItuBsell,  and  I  do  not  know 
whether  he  is  alive  or  not.  I  have  not 
heard  from  him  for  a  long  time.   I  g^ve 

.  and  bequeath  and  devise  unto  hlsn  the 
amount  of  moner  that  stands  in  him 
name  in  the  Bath  SavIaffB  InetltntioB. 
at  Bath,  Maine."  After  other  beqaests, 
and  inakinf?  her  brother  residuary  lega- 
tee, the  will  contained  the  following: 
"If  I  take  the  money  tbat  stands  in  the 
name  of  my  son,  John  Rnssell,  from  the 
Bath  Bavinge  Institation,  and  deposit 
it  in  the  bank  in  my  name,  it  is  my  will 

.  and  desire  tbat  the  amount,  which  is 
about  $600  or  |700, — I  cannot  remember 
the  exact  amount,— shall  be  given  my 
son  John  Russell,  if  he  should  return 
at  any  time  within  ten  years  of  my 
death;  and  it  is  my  will  that  that  amount 
shall  be  kept  at  interest  for  my  said  son, 
John  Russell,  that  he  may  have  it  for 

.  his  own  forever  if  he  returns  or  is  found 
anywhere  alive  within  ten  years  after 
my  decease."  The  testator  did  make  the 
change  of  the  deposit  to  her  own  name. 
The  executor  kept  the  money  at  interest 
for  ten  veors.   The  son  never  returned 

.  nor  was  ne  ever  heard  from.  Ifeld,  that 
the  Bon^  and  accumulated  Interest 
belonired  to  the  residuary  leg^atee. 

(AndroMOggln — Filed  January  ft,  1886J 
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ON  report  of  a  suit  in  equity  brought  to  ob- 
tain a  construction  of  the  last  wlU  and  tes- 
tament,of  Mary  Russell.   Bili  ttutaijuO. 
Mr.  D.  J.  Oallahaa  for  plahitifl. 
Meam.  Frye,  Cotton,  ft  WUte,  for  n- 
spondentB. 

Foster,  J.,  delivered  the 'opinion  of  the 

court; 

The  complainant,  administrator  debonii  nm 
of  the  estate  of  Mary  Russell,  late  of  Lewistoc, 
who  died  hi  October.  1873.  brings  this  bill  to 
obtain  a  proper  ocmstruction  of  her  wHL 

The  only  doubt  arises  in  relation  to  the 
items  wbereia  her  only  child  is  mentioned. 

The  first  item  is  as  follows:  "I  have  bat ooe 
son,  John  Russell,  and  I  do  not  know  wheAer 
be  is  alive  or  not.  I  have  not  heard  from  him 
for  a  long  time.  I  give  and  bequeath  and  de- 
vise unto  him  the  amount  of  monev  that  standi 
in  his  name  in  the  Bath  Savings  Tnatitatirai,  il 
Bath,  Maine." 

Then  follow  other  bequests  to  relatives,  with 
a  general  residuary  clause,  in  whidi  all  the  mt. 
residue,  and  reouunder  of  hex  property  is  be- 

aueathed  and  devised  to  her  broUier,  Frank 
>'Lougblin. 

Item  7  reads  thus:  "If  I  take  the  money  that 
stands  in  the  name  of  my  son,  John  RoMeQ, 
fromtheBath  Savings  Institution,  and  thea de- 
posit it  in  the  bank  in  my  name,  it  is  my  will 
and  desire  that  that  amount,  which  is  about 
$600  or  $700,-1  cannot  remember  the  exact 
amount, — shall  be  given  my  son,  John  Bos- 
sell,  if  be  should  return  at  any  time  within  ten 
yeara  of  my  death;  and  it  Is  my  will  tbat  that 
amount  shaU  be  kept  at  interest  for  mr  aid 
son.  John  Russell,  that  he  have  it  for  hii 
own  forevet  If  be  rcMma  oris  found  anvwbere 
alive  within  ten  years  after  my  decease. 

This  son  entered  the  anny  at  the  comxnellc^ 
ment  of  the  war.  and  nothing  has  ever  faeo) 
hotrd  from  him,  directly  or  inmrectty,  aince  the 
spring  of  1665,  altboiud)  every  effort  has  been 
made,  both  b^Ore  and  since  the  death  of  the 
testatrix,  to  ascertain  whether  be  is  living  or 
dead.  CcmsideTinc  the  length  of  time,  the  lift 
that  he  was  a  duCinil  son  and  in  the  habit  of 
frequent  correspondence,  and  the  efforts  whicii 
have  been  put  forth  for  many  yeara  to  find 
him,  there  is  no  room  at  the  present  time  to 

retion  his  death,  even  if  there  was  at  the 
e  of  making  the  will.   It  may  well  be  pn- 
sumed. 

What  the  hiteutionof  the  testatrix  wm,  waH 

be  sought  from  an  examination  of  the  tongo- 
ing  items  when  taken  and  examined  in  connec- 
tion with  each  other.  That  intention  seems  to 
have  been  to  give  the  money  named  to  her  toa 
if  living.  She  was  uncertain  whether  be  wm 
living  or  not.  as  her  language  clearly  tndicatn 
Moreover,  die  had  not  seen  him,  she  aaya,  tot  > 
lone  time. 

The  last  item,  wherein  the  son  ismentiooed. 
while  indicating  a  hope,  still  bears  upon  il  tbe 
expression  of  uncertainty,  as  to  whrther  hersa 
may  be  living;  and  appears  to  be  in  the  nstuit 
of  a  conditional  Umitatjon  of  the  first  item;  uni 
provides  that  if  she  takes  tbe  money  named 
from  the  Savings  InttltnUon  and  redepoitttitia 
her  own  name,  then  It  Is  ber  will  that  ItdMnU 
go  to  the  son  if  he  8bo^]l)  return  or  be  food 
aive  at  any  ^,^^<^^  iflw^ 
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death.  Sbe  also  directa  thatU  may  be  kept  at 
ioterest  for  him  if  he  can  be  found  uiywhere 
alive  within  that  time. 

Sbe  withdrew  the  mone^  from  the  Savings 
Institation,  aod  deposited  it  in  a  bank  in  her 
own  name.  If  the  son  was  dead  at  tiie  time 
the  wfll  was  made,  the  unqualifled  bequest 
under  the  first  item,  if  considered  alone,  was 
inoperative,  and  the  money  would  become  a 
put  of  the  residuum.  If  considered  in  connec- 
tion with  the  other  item,  the  money  havine 
been  drawn  and  deposited  by  her,  and  the  ad- 
ministrator having  neld  tbe  amount  for  the  ten 
years  named,  upon  interest, — and  nothing  ever 
havinff  been  beard  of  the  son,  his  death  may 
prop^y  be  presumed, — this  money, with  the  ac- 
cumulated interest,  would  become  a  part  of  the 
residaary  estate,  and  should  go  to  tbe  lo^u- 
aiyle^tee,  Frank  OTiOtLghUn. 

The  costs  of  this  suit  sboold  be  bome  by  the 
estate. 

Bill  Boatained.  Costs  of  complainant  to  be 
paid  out  of  the  estate. 

Decree  in  aeeordanee  toiih  thUmHnian. 

Peters,  Ch.  J  WaJton,  Virfl^  Lib- 
bay,  and  Haakell.  JJ.,  concurredT 


Samuel  B.  THATER 

Joseph  I.  EATON. 

t  A  verdict  will  be  set  aside,  and  a  new 
tri»l  KTMited,  when  it  is  clear  to  the 
ooart  chat  the  Jnry  were  under  some 

great  miMpprehemlon,  or  unduly 
iased. 

2.  Faets  stated  which  were  deemed  by  the 
ooart  anfleient  reason  for  granting  a 
new  trial. 

(Penobsoot  Decided  January  18,  1888.) 

ON  motion  to  set  aside  the  verdict  and  for 
new  trial.  Granted. 
Aanimprit  for  services  in  and  owcemtng 
pending  nrigation  by  one  who  was  not  a  law- 
yer, bat  who  testified  that  he  read  law  "  more 
or  less  for'six  or  eii^t  years." 

The  facts,  as  found  by  the  court,  are  stated 
in  the  opinion. 
3fr.  B.  L.  Smith  for  plaintiff. 
Mr.  O.  A.  H.  Powers  for  defendant 

Pmt  Onriami 

The  plaintiff  alleges  a  spedal  contract  by 
which  the  defendant  was  to  pay  him  the  differ- 
ence in  the  expense  of  trying  several  suits  in 
court,  and  of  trying  them  before  referees,  if  the 
plaintiff  would  bring  about  such  a  reference  of 
thesuits.  The  evidence,  however,  failstoshow 
thai  theplaintiff  did  bring  about  such  a  refer- 
ence. .The  most  he  seems  to  have  done  towud 
sach  a  lesnlt  was  to  ask  the  counsel  for  the 
other  party  to  the  suits  to  meet  the  defendant. 
He  does  not  seem  to  have  done  anything  to  in- 
duce the  other  party  or  his  counsel  to  consent 
to  a  reference,  llie  reference  was  brought 
about  negotiations  directly  between  the  de- 
fendant and  the  other  side,  in  which  negotia- 
tfoDS  the  plaintiff  had  little,  if  any,  part. 
1  Mk. 


The  plaintiff  has  received  from  defendant 
$85  for  services  and  expenses  in  the  matter  of 
Uie  suits  of  tbe  defendant.  We  do  not  think 
his  services  are  worth  any  more,  including  bis- 
servioes  in  writing  letters  to  the  newspapers. 
Tbe  juiy  awarded  him  $810,  which  is  more 
than  either  counsel  in  the  suits  charged.  We- 
think  it  clear  that  >  the  jury  were  under  some 
neat  misapprehension,  or  were  unduly  biased. 
Their  verdict  seems  to  us  clearly  against  the 
evidence,  and  one  that  should  not  be  sustained. 

Motion  stutained.  Vertket  tet  atide.  Hm 
trieU  granted. 

Eben  A.  HOLMES 
e. 

Levi  E.  CORTHELL. 

1.  A  declaration  for  damages  for  obatmot- 
ing  a  public  way  may  be  either  in 
treapaas  or  in  trespass  on  the  oase. 

2.  The  declaration  should  some- 
special  daoaace  to  the  plaintiff  eansed 
by  the  act  of  the  d^eodant 

8.  One  who  suffers  ^eeial  damagre  trom 
a  public  Dulsanoe  may  recoTor  the 
same  from  tbe  person  who  created  the 
nuisance,  or  who  continued  it  after  be- 
ing requeeted^to  abate  it. 

(Wsahloeton  Decided  Jaauarfl,  1^) 

ON  exception  by  the  plaintiff.  OvemUed. 
The  opinion  states  the  ^se. 
Mr.  John  H.  French,  Ipr  plaintiff: 
"Any  person  injured  in  his  comfort,  prop' 
erty,  or  the  enjoyment  of  his  estate  by  a  com- 
mon and  pubuc,  or  a  private,  nuisance,  may 
irmtntain  against  tiie  <mender  an  actim  on  the- 
case  for  his  damages,  unless  otherwise  specially 
provided."  Bev.  Stat.  chap.  17,  %  12. 

In  Ashby  V.  WhiU,  2  Ld.Raym.988,  LordHolt 
says:  "If  men  will  multiply  injuries,  actions 
must  be  multiplied  too;  for  every  man  that  is- 
injured  ought  to  tiave  his  recompense." 

The  case  of  Brown  v.  Watton,  4H  He.  161, 
explains  the  law  fully,  and  quiHestbe  decisicai- 
in  QreatUyY.  Chdling,  2  Bing.  368,  that  a  per- 
son  obstructed  on  his  journey,  and  obliged  to* 
proceed  by  a  more  circuitous  route,  might  re-- 
cover  for  the  loss  of  time  and  inconvenience 
against  the  individual  by  whom  the  obstruc- 
tions were  erected. 
The  case  of  NoreroM  v.  Thomi,  51  Me.  508,. 

rves  a  construction  to  Rev.  Stat  chap.  17, 
13,  even  beyond  what  we  claim,  on  this  point.- 
The  case  of  Wemn  v.  Wathburn  Iron  Co. 
18  Allen,  8S,  though  referring  to  a  private 
nuisance,  seems  to  indicate  that  the  same  prln- 
cif^emay  apply  to  a  public  one. 

Meurt.  Harvey  A  Gardner,  for  defend- 
ant: 

Shaw,  Oh.  J. ,  in  Blood  v.  JTofAua  <£  L.  i7.  (h, 
3  Gray,  140,  said:  "The  obstruction  of  a  pub- 
lic right  of  way  is  a  public,  not  a  private^ 
wrong;  it  may  affect  those  near  the  obstruction 
much  more  than  the  rest  of  the  public,  but  the 
damage  sustained  by  those  near  it  differs  in 
degree  only,  not  in  kind.  It  is  a  wrong  there- 
fore, if  it  be  one,  to  be  redressed  by  a  public 
prosecution,  not  by  recovering  damwes  in  a 
private  action."  Digitized  by  ^OO^^ 
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The  damage,  if  any,  suffered  hj  an  tadirid- 
ual  from  the  obstraction  of  a  way,  ie  the  same 
In  kind  whether  he  wants  to  pass  three  times  a 
4lay  or  three  times  a  year;  and  what  his  pur- 
pose ill  makes  no  difference  in  kind,  though  It 
m»  in  dttree. 

See  WHtard  t.  Cambridge,  8  AJlen,  674,  and 
■cases  therecited  byBigelow,  J.;  Quinejf  Canal 
T.  Neweomb.t  Met.  276;  BraiTVard  v.  Oonnectieut 
River  R.  Go.  7  Cush.  511;  Blood  v.  Nathua  d 
L.  R.  Co.  8  Gr^,  140;  Brigktinan  v.  Fair- 
haren.  7  Gray,  271 ;  Barnard  CaUege  v.  Steamt, 
15  Gray,  1;  Hartahom  t.  South  Beading,  8 
AUen,  604. 

The  phdndlTs  property  does  not  even 
abut  upon  the  alleged  street,  which  is  a  very 
material  fact  in  determiniDg  whether  his  dam- 
age, if  any,  is  direct  and  special  (see  SmiVi  v. 
Boaton,  7  Cuah.  3S4);  also  the  fact  that  plaintiffs 
store  la  "still  accessible  by  other  public  streets." 
See  also  Bnatnardv.  Oonnectieut  River  Co.  7 
■Goab.  610. 

This  distinction  is  Teryclearly  stated  by 
Bigelow,  J.,  in  Wetaon  t.  Waahbum  Iron  Co. 
13  Allen,  05,  and  1^  Dlckfoeon,  J.,  in  Frank- 
lin Wharf  Co.  Y.  Inland,  87  Me.  69.  See  also 
Brayton  v.  Fall  River.  118  Mass.  218,  and 
Harvard  College  v.  Stearnt,  15  Gray,  1. 

The  case  of  Dudlef/  v.  Kennedy,  68  Me.  466, 
is  not  applicable;  oor  is  the  case  of  Brown  t. 
Watmm,  47  Me.  161. 

The  statute  dted  by  plaintiff's  counsel  does 
not  change  the  law  in  the  particulars  which 
we  contend.  Under  the  statute  his  damage 
must  still  be  dlrectand  "special  and  peculiar," 
jBS  stated  by  Dickinson,  J.,  in— 

NoTt^oet  T.  Thame,  61  Me.  508.  See  also 
CoU  T.  ^prowl,  85  Me.  181. 

Haakell.  J.,  ddlvered  the  oi^Dion  of  tbe 
.court: 

Trespass  for  obstructing  a  public  way  by 
buildii^  a  stone  wall  across  It,  whereby  the 
plaintiff  claims  to  have  suffered  special  dam- 
Age. 

The  distinction  between  trespass  and  tres- 
pass on  the  case  is  abolished  by  Kev.  Stat 
chap.  82,  §16.  "A  declaration  in  either  form  is 
good."   Satham  t.  Eaton,  70  Me.  219. 

It  is  settled  in  this  State  that  one  who  suf- 
fers special  injury,  no  matter  how  inconsider- 
able, from  a  common  nuisance,  may  recover 
damages  in  an  action  at  law,  from  the  person 
creating  it  (Rev.  Stat.  chap.  17.  §  13;  ^rvwn  v. 
Wataon,  47  Me.  161;  Dudlep  v.  Kennedp,  68 
Me.  466),  and  from  tbe  person  maintaining  it 
jafter  request  to  abate  it  (PiUaury  v.  Moore,  44 
Me.  164).  V  *  . 

Three  demurrers  to  the  declaration  have  been 
filed,  and  two  amendments  of  it  have  been  al- 
lowed. To  the  sustaining  of  tbe  last  demurrer 
to  the  declaration  as  flnalTy  amended  the  plain- 
ilff  lias  excepted. 

Tbe  declaration  avers  the  existence  of  a  pub- 
lic way,  and  the  obstruction  of  it  by  the  de> 
fendaut  in  erecting  a  stone  wall  across  it, 
whereby,  on  a  given  day  and  on  divers  other 
days  and  times,  etc. ,  the  plaintiff.  In  attempting 
to  travel  upon  such  way,  was  "hindered,  ob- 
structed, and  prevented  from  passing"  aloDg 
it,  and  "incurred  great  danger,  and  suffered 
.great  nain  and  inconvenience,  in  attempting 
to  climb  and  paw  over  said  wall,"  and  thereby 
^4 


was  injured  in  his  comfort,  proper^,  aad  the 
enjoyment  of  his  estate. 

The  plaintiff  avers  that  he  was  "hindered, " 
etc.,  from  passing  along  the  way.  Be  it  so:  no 
averment  snows  any  qieeiflc  damage  &om  tfaii 
hindrance;  It  does  not  appear  that  upoa  iny 
special  oocaBion  he  was  Uimby  compelled  lo 
make  a  longer  detour  to  reach  a  putknlst 

{ilace  where  he  had  need  to  go,  c»  that  be 
ost  any  time  or  was  put  to  any  expense 
thereby. 

He  may  have  incurred  danger  and  suffered 
pain  in  trying  to  climb  the  waU,  both  of  which 
may  have  resulted  from  *  his  own  carekas  or 
rash  conduct,  for  which  the  defmdant  is  not 
responsible. 

The  plaintiff  avers  that  certain  of  the  wodt- 
people  in  his  sardine  factory  "were  hindered 
and  prevented  from  going  to  and  attendiiv  to 
their  work,  whereby  lie  lost  and  was  deprfnd 
of  their  services."  Suppose  this  to  be  true, 
where  Is  the  injury  to  the  plaintiff  T  He  does  oot 
aver  the  loss  of  their  services  to  be  at  his  cost; 
nor  that  their  serrlcea,  if  rendered,  would  hare 
been  of  any  value  to  htm.  Upon  this  score 
the  plaintiff  does  not  appear  to  have  suffered 
any  damage. 

Exeeptiona  overruled. 

Peters.  Ch.  J.,  Walton.  DanfiMtli. 
Viri>ln.  and  Ubh€iy*JJ.,  concnrred. 


Samuel  HUBBARD 

9. 

GREAT  FALLS  MANUFACTURmO 

COMPANY. 

1.  When  the  ri^ht  to  flow  Is  eontroreri- 
•d  in  proceedings  apon  a  oonvlaiat 
for  flowage,  that  ri^nt  mn«t  be  leteh 
Ushed  before  the  appotntmeDt  d  com- 
missioners. 

2.  Tlie  oommissioners  cannot  detetmiM 
tbatqaestion. 

8.  When  private  partieasubmit  amattwin 
eontroversy  to  arbitratorat  and  do 
not  empower  a  less  number  than  tbe 
whole  to  deolde,  the  award  will  be  voiil 
not  made  bjr  all  the  arbitrators 

(Tork — ^FUed  Jauuaiy  S.  IW.) 

N  exceptions  by  the  respondent  OtermM. 
The  points  raised  by  the  exceptiooi  an 
stated  in  Uw  opinion. 
Mr.  R.  P.  Tapley.  for  reqiondent: 
This  court  has  determined  that  simj^y  fio« 
ing  a  man's  land  may  not  in  all  Instances  pro- 
duce injury  to  him,— that  actual  injury  nml 
be  shown. 
Bryant  Y.Glidden,  89  Me.  462. 
The  agreement  must  be  construed  Hke  uf 
other  contract.   It  was  made  upon  suflkicBi 
consideration  and  has  been  executed.   Tbe  in- 
tent of  the  parties  must  be  songftt,  andawla^ 
ed,  if  It  can  be  done  without  doing  vioteuce  id 
well-settled  rules  of  law. 

Each  has  had  the  benefit  of  Its  etipulatioas, 
and,say8  tbe  court  hi  EnaviUon  v.  BotiuT,9!i  Mft 
560,  "It  la  one  of  the  plainest  priodi^  of  b« 
and  of  common  sense,  that  wi^ia  par^  iM 
voluntarily  surrendered  a  rigb&^aQchbe  ondd 
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Jure  anerted,  he  should  not  avail  himself  of  it 
to  the  prejudice  of  his  sdversaiy." 

Mmrt.  Jamea  A.  Ed^rljr  and  Hajtx 
'V.  Moore,  for  complaitiaQt: 

An  ezaminatioD  of  the  case  shows  that,  from 
the  time  of  its  appearance  in  court,  the  defend- 
ant corporation  has  neglected  to  comply  with 
the  pitttn  provisions  and  requirements  of  the 
statute.  Not  having  pleaded  to  the  complaint 
before  the  appointment  of  the  committee,  it 
was  practiculj  defaulted;  and  the  only  duty 
left  to  the  committee  was  to  estimate  the  dam- 
ages and  do  those  other  things  which  Rev. 
&tat.  chap.  93,  §  9,  empowers  bik^  a  committee 
to  perform. 

No  pleadingB  having  been  filed,  some  dam- 
age must  be  found. 

VanOumn  v.  Gomttoek,  8  Mass.  185. 

"Upon  a  verdict  which  finds  neither  the 
amount  of  yearly  damages  nor  what  portion 
of  the  year  the  land  ought  not  to  be  flowed,  no 
judgment  can  be  rendered." 

Bryant  v.  OOdtien,  86  Me.  86. 

Tbew  are  well-known  prindples,— that  in  an 
award  all  questions  submittedmust  be  decided; 
that  an  award  must  be  final  and  conclusive. 

lAncdln  v.  WMUmton  MiU$,  13  Met.  84. 

If  this  be  a  common-law  reffflrence,  the  report 
is  void  because  signed  by  but  two  of  the  uiree 
commissioners. 

Morse,  Arh.  p.  103,  and  cases  cited. 

The  rejection  of  this  report  was  a  matter  en- 
tirely within  the  discretion  of  the  presiding  jus- 
tice, and  is  not  revisable  here  on  exceptions. 

FurbM  Y.  I^nuardin,  06  He.  480;  Cutler  r. 
Orover,  10  Me.  159;  WaUeer  v.  Banhom^  8  Me. 288. 

Foster,  J.,  delivered  the  opinttm  of  the 
court: 

This  was  a  complaint  for  flowage.  At  the 
first  term  after  notice  the  respondent  appeared, 
and,  without  any  pleadings  being  filed  or  other 
action  had,  the  court,  by  consent  and  agree- 
ment of  parties,  appointed  three  commissioners 
BB  provided  by  Rev.  Stat.  chap.  93,  g  9. 

When  their  report  was  returned  to  court,  the 
respondent  moved  Its  acceptance,  and  the  com- 
plunantclidmedatrialby  jury.  Thereupon  the 
case  was  continued  to  the  next  term,  when  the 
jostice  presiding  declined  to  accept  the  report, 
and  rejected  the  same,  to  which  t&e  respondent 
excepted. 

The  exceptions  cannot  be  sustained. 

It  must  be  conceded  that,  inasmuch  as  this  is 
a  statutory  proceeding,  it  must  be  strictly  pur- 
sued, and  can  be  sustained  only  in  accordance 
with  the  statutory  provisions  relating  to  such 
proceedings. 

The  statute  unquestionablv  contemplates 
that,  when  the  right  to  flow  la  controverted, 
such  fact  must  be  established  or  admitted  be- 
fore the  appointment  of  commissioners.  It  is 
no  pan  of  their  duty,  nor  is  it  within  their  pow- 
er, to  determine  that  question.  Not  having 
pleaded  to  the  complaint  before  the  appoint- 
ment of  commissioners,  and  not  baviog  shown 
"any  legal  obiecHon  to  proceeding,"  the  effect 
was  practically  the  same  as  if  a  default  had 
been  entered;  and  all  matters  that  should  have 
been  determined  by  the  proper  tribnnal  before 
such  appointment  were  shut  out.  Aztell  v. 
C!wfR£f,4Me.  834,836;  Vandu$eTiy.  Com$toek,d 
Mass.  187;  Bryant  v.  Gliddm,  86  Me.  43. 
1  Mb. 


It  onlj  remained  for  the  commissioners  to 
proceed  in  accordance  with  the  authority  with 
which  they  were  invested  under  the  statute  and 
their  warrant  issued  from  the  court.  By  that 
they  were  directed  and  empowered  to  go  upon 
the  premises  and  make  a  true  vnA  fdltnf ul  ap- 
|>raiflement  under  oath  of  the  yearly  damages, 
if  any,  done  to  the  complainant  by  theflomng 
of  his  lands  described  in  the  complaint,  and 
determine  how  far  the  same  may  be  necessary, 
and  ascertain  and  make  report  what  portion  of 
the  year  the  complainant's  land  ought  not  to  be 
flowed. 

Instead  of  this,  however,  at  the  hearing  be- 
f<»re  the  commis^nexs,  the  parties  entered  Into 
a  written  agreement  to  open  the  whole  ques- 
tion of  dan^ges,  without  regard  to  the  Statute 
of  Limitations  of  three  years, — and  that  the  de- 
fendant might  show  what  right  they  had  to 
modify  the  same,  and  to  assess  danu^es  In  a 
lump  sum. 

The  commissioners  proceeded  and  heud  the 
cause  under  this  agreement. 

The  parties,  by  this  agreement  in  wilting, 
constituted  the  oommlssioneia  a  tribunal  to  tiy 
matters  entirely  outside  of  the  authority  con- 
ferred upon  them  by  their  appointment  or  by 
statute.  Not  only  the  agreement,  but  also  the 
report,  signed  by  two  oi  their  number,  shows 
that  the  right  to  flow  was  a  quesdon  submitted 
to  their  consideration,  and  which  they  under- 
took to  determine. 

They  were  not  the  proper  tribunal  to  decide 
that  question.  In  uimertaking  to  act  in  ac- 
cordance with  the  agreement  of  parties, 
they  failed  to  act  in  accordance  with  the  pro- 
visions of  the  statute  by  which  their  powers 
and  duties  are  clearlj  defined.  Such  proceed- 
ings were  therefore  irregular. 

Nor  ocMild  an  acceptance  of  their  report  prop- 
erly be  claimed  as  an  award  upon  a  submission 
at  common  law.  If  It  could  be  deemed  such, 
tiien  this  court  has  nothing  to  do  with  it.  And. 
moreover,  a  further  obje^on  would  lie,  and 
that  is  that,  of  the  three  arbitrators  selected  by 
the  parties,  two  only  have  concurred  in  the 
award. 

,  For  it  is  a  well-settled  principle  that  where  a 
submi^ou  is  made  b;^  private  parties  to  a  given 
number  of  persons,  wimout  any  express  authw- 
Ity,  given  or  to  be  inferred  from  the  manner  or 
c&cumstances  of  the  su'bmisslon,  that  a  small 
number  may  decide, — an  award  or  decision  will 
be  void  unless  made  by  all;  though  a  different 
rule  prevails  where  authority  is  conferred  upon 
several  persons  in  matters  of  public  concern. 
Towne  v.  Jagvith,  6  Mass.  46;  Or^n  v.  Miller, 
6  Johns.  89;  Bhepa/rte  Rogers,  7Cow.  630;  Eamee 
V.  Eamee.  41  N.  H.  181;  PaUermm  v.  Leavitt.  4 
Conn.  60;  Andermn  v.  FamAam,  84  Me.  161. 

The  result  is  that  the  entry  must  be — 

ExeeptioM  overruled. 

Peters,  CA.J.,Walton, Virgin, I«lbb«y, 

and  H««kell,  JJ.,  concurred. 


Nathan  F.  BACKUS  et  at.,  AppU., 
«. 

Oren  B.  CHENEY  et  at. 

1.  When,  in  a  probate  appeal,  an  iaane 
of  fket  is  framed  under  the  dJreotion  of 
the  court,  to  submit  to  the  ^^'*^'c^^ 
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court  has  power  to  order  a  eluui^  of 
▼enn«  for  a  trial  of  the  same. 

3.  If  the  issue  framed  is  deoisive  of  the 
'whole  case,  the  whole  oftuse  shonld  be 
truisferred  to  the  other  county,  and 
the  decree  of  the  court  there  aittiuK 
should  be  certified  directly  to  the  pro- 
bate court  whence  the  appeal  came. 

8.  If  other  proceeding  will  be  required 
in  the  appellate  court  after  the  issue 
framed  for  the  jury  is  decided,  such  Is- 
■no  only  should  be  transferred  to  the 
other  county,  and  the  determination 
thereon  should  be  certified  back  for 
the  farther  consideration  of  the  court 
in  the  county  whence  it  came. 

4.  When  questions  of  law  arise  at  the 
trial  before  the  jury,  they  should  be 
entered  and  heard  in  the  law  court 
in  the  district  where  the  trial  was 
had,  and  the  mandate  of  the  law  court 
should  be  sent  to  the  clerk  of  the  court 
whence  the  exceptions  came. 

(FninkllQ  Filed  February  — ,  1888.) 

ON  exceptions  of  the  appellees.  Suttained. 
This  was  an  appeal  from  the  judge  of  pro- 
bate for  Franklin  County,  approving  and  al- 
lowing the  last  will  and  testament  of  Sarah  S. 
Belcher,  late  of  FarmingtiHi,  in  said  county, 
deceased,  and  the  codidltLereto. 

Tbe  proponents  of  the  will  and  codicil,  on 
the  first  day  of  the  term,  verbally  moved: 

1.  For  trial  of  the  issues  involved  before 
the  presiding  justice  without  the  intervention 
of  a  jury;  stating  that,  if  an  assignment  for  trial 
before  the  court  should  be  granted,  the  motion 
for  change  of  venue  would  not  be  insisted  up- 
on, and  asking  a  decision  upon  this  motion  be- 
fore bearing  upon  tbe  second. 

2.  In  case  tbe  first  motion  should  not  be 
ipranted,  the  proponents  of  tbe  will  and  cod- 
icil moved,  in  -writiog,  that  the  appeal  should 
be  traiuferred  to  tbe  docket  of  the  supreme 
judicial  court  of  some  county  other  than 
Franklin  County,  ailing  good  cause  fear  such 
removal  and  change  of  venue. 

The  court  decided  to  hear  both  motions  to- 
gether. 

After  hearing  and  argument,  the  adverse 
party  stating  that  they  should  daim  a  jury  trial, 
the  presiding  justice  declined  to  state  that  he 
would  bear  the  cause  without  a  jury,  and  de- 
cided and  ruled  that,  as  a  matterof  law,  he  bad 
no  authority  to  grant  the  change  of  venue  as 
asked  fbr  in  the  second  motion. 

To  the  ruling  that,  as  a  matter  of  law,  the 
presiding  justice  has  no  authority  to  grant  a 
change  of  venue  in  this  case,  the  proponents 
of  the  will  and  codicil  alleged  exceptioos. 

Meatn.  Saranonda  A  Ubby  and  S.  CUf> 
Ibrd  BduMT,  for  appellees: 

Oiur  statutes  provide  that  "anv  judge  of  the 
supreme  judicial  court,  while  holding  a  nisi 
pnus  term,  on  motion  of  either  party,  ^all,  for 
cause  shown,  order  the  transfer  of  any  civil 
action  or  criminal  case  pending  in  said  court  to 
the  docket  thereof  in  any  other  county,  for  trial, 
preserving  all  attachments. 

Rev.  Stat.  chap.  83,  %  lA. 

As  to  tbe  power  of  the  court  to  change  the 
venue, 
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Tidd,  Pr.  544,  548. 549;  I^fole  v.  Bmn^t.  8  Str, 
874;  Mjfloek  v.  ScUaditus,  8  Burr.  1564;  Aerv. 
Am&ry,  1  T.  R.  868;  Bex  v.  Htwrrit.Z  Burr.  1880; 
Eolmet  V.  Wainwright,  8  East,  880.  Compais 
Gerard  v.  I>e  Bobeck,  1  H.  Bl.  380;  HowtrA 
V.  WiUett,  3  Str.  1180;  Ftwter  7Mr,  1 
T.  K.  781;  WatHm  v.  Town,  8  T.  B.  VHi 
Cailtand  v.  Champitm,  7  T.  R  206;  Mott^  v.; 
FaMgaa,  Cowp.  177;  Petjft  v.  Berkdeg,  Id-I 
510;  Watt  v.  Danid.  1  Bos.  &  P.  435;A>Mfe|rT. 
AlUn,  Willes,  818;  Esp.  N.  P.  311,  516,  517; 
Jacob,  L.  Diet.  Venue;  8  BL  Com.  *383,  %  4. 

InCocheehoR.  Co.^.FarringUm,WSi.¥l.^ 
the  whole  subject  of  the  ri^t  <rf  the  courts  in 
this  countiy,  having  oommon-Iaw  Joriadfctfoit, 
to  exerdae  tbe  common-law  power  of  dwiwiiig 
the  venue  of  civil  actions,  in  the  aheence  oi  my 
express  statute  authorizing  tbem  to  do  so,  is 
fully  and  learnedly  discu^ed.  and  the  conda- 
sion  is  reached  that  such  power  resides  in  the 
courts  of  that  State  as  a  part  of  their  common- 
law  jurisdiction,  as  inherent  in  tbe  oouits  asd 
included  among  tbdr  general  oonunon-law 
powers,  to  be  exercised  in  all  propa- cases  with- 
out the  aid  of  any  express  statute. 

See  HiUiardv.  BeatUe,  58N.  H.  112;  J^c«m« 
V.  BoTul,  103  Mass.  371;  Osffood  v.  Ignn,  IM 
Mass.  885.  See  also  Lineoln  v.  Prince,  3  UasB. 
546,  547:  Cleveland  v.  Wdth,  4  Ussa  5S3; 
Hawke$v.  Kean^eek  Ckninty,  7  Mass.  468,  404. 

The  Statute  of  1873,  du^.  45,  was  hi  tended  to 
authorize  a  diange  of  venue  in  any  dvfl  v 
criminal  proceeding,  whenever,  hi  tike  judg- 
ment of  the  court,  there  was  good  cause  tar 
making  sudi  change. 

It  bag  become  the  practice,  in  such  a  sense 
as  to  be  almost  the  rule,  and  therefore  the 
law,  of  the  court,  to  submit  questions  of 
sanity  and  undue  influence  arising  upon  the 
probate  of  wills  to  the  judgment  of  the  jury 
for  determination.  This  court  has  already  aid 
that,  when  such  probate  appeals  are  subinitted 
to  the  jury,  all  the  incidents  of  jury  trialfoUow. 

CarviU  v.  CartiU,  78  Me.  ia». 

It  is  as  important  to  parties  to  have  a  fair  trid 
of  a  probate  appeal  as  of  any  case  peodiu  ia 
court,  and  it  u  as  much  their  rii^t  to  cttim 
that  such  an  wpeal  should  be  submitted  od^ 
to  an  impardd^tribunal.  If  ft  is  to  be  decided 
by  jury  trial,  it  should  be  by  a  juir  trial  with 
all  the  inddents  and  rights  which  go  akwg 
with  it. 

As  to  meaning  of  the  words '  'cause"  and  "ic- 
tion,"  see — 

Bridgton  v.  Bennett,  28  Me.  435;  Abb  L. 
Diet.  Action;  Vaientine  v.  Button,  30  Ph*. 
308;  Sit  parte  County  Comrt.  SO  Me.  231;  IT**- 
Iter  V.  County  Cotnre.  68  Me.  30:  Be^ast  v.  Faf 
ler,  71  Me.  40a 

The  statute  which  provides  that.  In  any  ac- 
tion pending  in  the  superior  court,  if  dtber  of 
the  parties  shall  die  his  executor  or  adminif- 
trator  may  enter  and  proeecate  or  defend  the 
suit,  applies  to  appeals  from  decrees  oS  comti 
of  probate. 

StilM^t  App.  41  Oenn.  880;  OaniU  r.  OanBL, 

mpra. 

It  is  sufficient  for  tbe  petition  for  change  of 
venue  to  allege  that,  by  reason  of  local  [oejn- 
dice  and  the  Keling  entertained  by  the  people 
of  a  county,  the  p^tioner  cannot  have  a  full, 
fair,  and  impartial  triatin  said  county  withoot 
setting  forth  4l|e,pwS?<hyiC(i&ggQingto^"^ 


1888.  Backus  v. 

Hie  condition  of  the  prejudice  or  feeling  com- 
idiined  of. 

Ti^lorv.  Gardiner,  11  R  I.  183. 

Meatn.  S.  O.  Stront.  H,  I«.  Wblteomb. 
and  Holnuui  ft  Belcher,  for  appetlants: 

At  common  law,  as  adopted  aod  applied  in 
:New  England,  no  court  bad  power  to  change 
the  venue  in  any  action. 

Uneoinv.  PrifM,  3  Mass.  644;  Bamkeav. 
Smnebeek  Omn^,  1  MUss.  461. 

Tbe  power  nerer  existed  in  Maine  until  1873, 
when  it  was  conferred  by  the  Laws  of  1873, 
chap.  45,  now  incorporated  in  Rer.  Stat  chap. 
82,  §  14. 

A;9  the  power  exists  only  by  virtue  of  tbe 
statute,  it  can  oidy  be  exercised,  and  ought 
only  to  be  exerdsed,  in  cases  expressly  pro- 
Tldedfw.  and  asproTlded  in  tbeatatute. 

/Wrt  T.  MUehfU.     He.  869. 

Such  statute,  being  in  derogation  of  theoom- 
mon  law,  must  be  construed  strictly. 

DweUg     DtaeUy,  46  Me.  877. 

If  the  supreme  court  of  prolHite  and  the  su- 
preme judicial  court  can  be  considered  as  one 
and  the  same,  then  the  power  to  transfer  these 
appeals  does  not  exist.  The  words  of  the  stat- 
ute are  "  any  civil  action  or  criminal  case." 
Ills  is  not  a  criminal  case,  nor  is  it  a  dril  ac- 
tion.   Scire  faeia*  is  not  a  civil  action. 

104  Mass.  87S. 

Habeas  corpus  is  not  a  civil  action. 
41  Ind.  93. 

Sabmuaion  to  arbitration  is  not. 
1  Allen.  313. 
Mandamus  Is  not. 
6  Binn.  5. 

Civil  actions  are  divided  into  three  classes: 
<])  real  actions  (this  is  not  a  real  action);  (2) 
personal  actions,  such  as  concern  ooniracts, 
sealed  or  unsealed,  and  offenses  or  trespasses; 
<S)  mixed  actions,  which  lie  as  well  for  the  re- 
covei7  of  the  thing  as  for  damages  for  the 
wrong  anstained, — aseJectOMnt. 

Whart.  L.  Diet.  Aetion»;  Bac.  Abr.  Ae- 
tion*,  A.  47. 

None  of  these  old  and  well-settled  deflnttioos 
of  tbe  term  "  civil  action''  can  apply  to  or  in- 
clude a  statute  appeal  of  the  kind  here  in  issue. 
When  tbe  Legislature  uses  a  phrase  having  a 
well-known  and  definite  meaning  in  the  law,  it 
is  presumed  to  be  used  in  such  sense. 

4  Pick.  411;  7Mass.  538;  37Me.  16;  34Pick. 
306:  1  Pick.  261;  66  Me.  161. 

The  phrase  "  civil  action"  is  within  this  rule. 

By  the  CoostituHon,  art.  1,  g  30,  in  all  civil 
suits  tbepartf  shall  have  a  right  to  a  trial  by 
jury.    "Suit'^  and  "action"  are  synonymous. 

88  Vt.  171. 

Therefore,  If  this  was  a  civil  action  or  suit, 
the  right  to  such  a  trial  by  jury  must  exist;  but 
neither  party  can  claim  a  trial  by  jury  in  a 
prolMte  ^>peat  as  a  matter  of  right. 

BraeMreet  v  Bradttreet,  64  Me.  309. 

BMkell,  J.,  delivered  tlie  opinion  of  the 
court: 

This  is  a  probate  appeal  wherein  the  validity 
of  a  vrHl  is  denied  because  of  the  incompetency 
of  ^  testator  and  because  the  same  was  pro- 
cured by  undue  iaflnence. 

Tbe  appellees  moved  a  change  of  venue  be- 
cause of  local  inre  jndice  so  great  as  to  prevent  a 
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fair  and  impartial  trial  of  the  issues  involved 
before  a  jury  of  the  vicinity. 

The  presiding  justice  ruled,  as  matter  of  law, 
that  the  court  nad  no  power  to  grant  tbe  mO' 
tion ;  to  which  ruling  the  appellees  have  excep- 
tion. 

Rev.  Stat.  chap.  68,  %  38,  makes  the  supreme 
judicial  court  tbe  supreme  court  of  probate; 
and  g  28  provides  that  the  supreme  court  of 
probate  "may  reverse  orafflnn,  in  whole  or  in 
part,  the  sentence  or  act"  of  the  probate  court 
"appealed  from;  pass  such  decree  thereon  as 
the  judge  of  probate  ought  to  have  passed;  re- 
mit tbe  case  to  the  probate  court  lor  further 
proceedings,  or  take  any  order  therein  that  law 
and  justice  require;  and  if ,  upon  the  hearing, 
any  question  of  fact  occurs  proper  for  a  trial  by 
jury,  an  issue  may  be  formed  (framed)  for  that 
purpose  under  the  direction  of  the  court,  and 
so  tried." 

Questions  of  sanitv  and  of  undue  influence 
arising  upon  the  probate  of  wills  are  usualty 
sabmittea  to  a  jury  for  determination.  This 
practice  has  been  so  common  and  uniform  as 
to  become  almost  a  law  of  the  court. 

When  such  issues  are  framed  fora  jury  trial, 
"all  incidents  of  such  trial  follow."  CarmU  T. 
Garvill,  73  Me.  186.  The  cause  then  assumes 
the  character  of  an  action  at  law.  The  pro- 
cedure is  according  to  the  course  of  the  com- 
mon law,  and  is  governed  by  legal  rules 
throughout. 

Rev.  Stat.  chap.  83,  g  14,'  provides  that  anv 
lodge  of  the  supreme  judicul  court,  while  hola- 
ing  a  nisi  prius  term,  on  motion  of  either  par^. 
shall,  for  cause  shown,  order  the  transfer  of 
any  civil  action  or  criminal  case  pending  in 
said  court  to  the  docket  thereof  in  any  other 
county  for  trial. 

No  good  reason  is  shown  why  a  probate  ap- 
peal, when  It  has  assumed  the  character  of ,  and 
IS  to  be  conducted  as,  an  action  at  law,  should 
not  be  subject  to  the  provisions  of  the  above 
statute. 

If  the  issue  framed  for  tbe  jury  is  substan- 
tially decisive  of  the  whole  case,  and  no  ulte- 
rior proceedings  are  to  be  had  before  the  court, 
requiring  fuitiier  investigation  or  considera- 
tion, the  whole  cause  should  be  transferred  to 
the  other  county,  and  the  deme  from  the  court 
there  sitting  should  be  certified  directiy  to  the 
probate  court  from  whence  the  appeal 
comes. 

If,  however,  the  court  Is  of  opinion  that  fur- 
ther proceedings  before  the  court  are  necessary 
after  the  iasues'framed  for  the  jury  shall  be  de- 
cided, it  may,  certify  to  another  county  such  is- 
sues only  for  trial;  and,  upon  their  determlQa- 
tion,  the  result  should  be  certified  back  to  the 
court  from  whence  they  came,  for  Its  further 
consideration. 

When  a  jury  trial  Is  had  in  another  county 
from  that  where  the  cause  was  originally  pend- 
ing, questions  of  law  arising  upon  the  trial 
should  go  to  the  law  court  in  the  district  where 
the  triafwas  had,  and  there  be  settled;  and  the 
mandate  of  tbe  law  court  should  be  sent  to  the 
clerk  of  tbe  court  from  whence  the  exceptions 
came,  to  be  obeyed  as  its  tenor  may  direct. 

Enseptiona  tuttained. 

Peters.  Ch.  J.,  Walton.  Vlrffla,  lAh* 
bey*  and  Foster.  JJ.,  concurred. 
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Mary  L.  NICKEBSON 

V. 

Rufus  L.  NICEER60N  and  DweUlng-House 
Insunuice  Co.,  Truatee. 

1.  An  inanranoe  oompany  can  not  be 
eharffed  m  tmatee.  for  Iom  or  dain- 
age  under  its  policy-,  by  tnistee  prooeBS 
in  favor  of  the  inortea«ee  of  ttie  prop- 
erty damtwed.  nntil  toe  preliininary 
proofb  of  loss  required  by  the  statute 
nave  been  fiuwlahed  or  iraiTed. 

2.  After  the  notice  provided  by  the  statute 
has  been  given  by  the  mortM^ee  of 
property  damag^by  fire,  to  tne  under- 
writer upon  such  property,  the  mort- 
gagee becomes  the  owner  of  the  insur- 
ance policy  qua  his  mortgage,  and  may 
Itarmah  the  preliminary  prooto  of  loss. 

8.  The  nndorwritar  may  waive  the  pro' 
duction  of  the  preliminary  prooft  by 
the  mortgagee  in  such  a  case. 

4.  Whether  or  not  there  has  been  such  a 
waiver  is  a  qneetlon  of  fact  for  the 
jmv;  whenever  it  is  to  be  inferred  from 
evidence  adduced,  or  is  to  l>e  established 
firom  the  weight  of  evidence. 

(Wildo— lUed  Jaanar^'SB,  UB8.) 

ON  exceptions  by  plaintiff  and  on  motion  to 
set  adde  the  TOiuct  by  the  trustee.  Eieep- 
UoM  and  motion  atutaitua. 
The  o[dnlon  states  the  points  and  essential 

facts. 

Mettn.  W.  P.  Thoa^^n.and  B.  F.  Don- 
ton,  for  plaintiff: 

The  question  raised  bv  the  exceptions  is  one 
of  fact  purely,  and  should  have  been  submitted 
to  a  jury  under  proper  instructions  from  the 
court, 

Martirt  v.  PWung  Jru.  Co.  20  Pick.  889. 

In  Buiterworth  -v.  Western  Atntrance  Co.  182 
Mass.  492,  proof  of  loss  was  forwarded,  and  no 
objection  madetbereto  at  the  time,  and  the  plain- 
tin  and  an  agent  of  the  company  adjusted  the 
loss;  which  adjustment  was  repudiated  by  the 
company  on  toe  ground  that  the  agent  had  do 
authority  to  make  it.  The  company  wrote  the 
ididntiff ,  refusing  to  pay  the  claun.  The  court 
says:  "It  is  a^nst  good  faith  for  the  defend- 
ants, after  having  thus  lulled  the  plaintiff  into 
a  feeling  of  security,  to  object  at  the  trial  that 
the  proofs  were  not  sufficient;  and  the  jury 
were  justified  in  finding,  if  notrequlred  to  find, 
a  waiver  by  the  defendants." 

The  agent  of  the  company,  when  he  was  at 
the  plaintiff's,  knew  whether  any  or  sufficient 
proof  of  loBS  bad  been  furnished  by  the  defend- 
ants; and  if  they  required  anything  more  than 
the  plaintiff  had  furnished  them,  or  bad  been 
furnished  by  defendants,  it  was  his  duty  to 
make  it  known  to  her  at  the  time,  and,  not 
having  done  so,  they  waived  ^elr  right  to  any 
further  or  different  account,  or  proof  of  loss. 

Bartlett  v.  Union  Mitt.  F.  Int.  Go,  46  Me. 
SOO;  Lmi»  v.Monmmth  Mvt.  F.  Int.  (Jo.  53  Me. 
492;  Work»  v.  FartMnMut.  F,  Int.  Cb.57He. 

m 

The  condition  in  respect  to  notice  and  proof 
of  loss  may  be  waived  by  an  agent  by  parol,  in 
spite  of  a  provision  that  no  agent  can  change 
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the  terms  and  ccmditions,  and  that  the  aaa* 
shall  not  be  changed  or  waived  except  in  writ- 
ing sitmed  by  the  president  or  secnteiy. 

Carton  v.  Jertev  City  Int.  0. 48  N.  J.  Ix  S0& 
See  Couch  v.  Eoehetter  G.  F.  /ns.  Cb.  96  Hnn. 
469. 

In  FrarMin  F.  Int.  Co.  v.  Chicago  let  Go.  V 
Md.  102,  the  courtsays  "that  the  faOnieootlM 
part  of  the  insurer  to  promptly  object  to  the 
form  and  siifficiency  of  the  notice  ud  proob 
of  loss  amounted  to  a  waiver  of  soch  s  sliptib- 
tion." 

In  Soiut  V.  Amatonlat.  Co.  51  Md.  512.  the 
courtsays  "that  a  waiver  of  preliminary  noMs 
of  loss  may  be  inferred  from  the  acts  ud  con- 
duct of  the  insorer,  inconsistent  with  an  inlcB- 
tion  to  insist  upon  the  [strict  perTcHuaiice  ol 
the  condition." 

The  agent's  failure  to  notify  the  plaintiff  that 
the  account  of  the  loss  was  msuffideni  was  a 
waiver  of  all  defects  In  this  Feqtect,  tad  this 
objection>cannot  be  made  at  the  triaL 

Patterton  v.  Triumph  Int.  Or.  64  Me.  500; 
BaiUi/  -v.  Hope  Int.  O).  56  Me.  474;  Worka  r. 
Farmnfrt  Mut.  F.  Int.  Co.  57  Me.  281 ;  Stiai  Ittt 
Cent  Sav.  Bank V.  Gommereial  Union  Attm^.Vo. 
2  New  Eng.  Rep.  586,  142  Mass.  142. 

Where  a  jury  have,  on  evidence  before  tbem, 
decided  against  an  alleged  fraud,  this  oooit 
will  not,  except  In  glaring  cases,  giant  a  new 
trial. 

Ooogint  v.  QUmore,  47  Me.  9. 

Althou^  the  oonclnsion  to  which  the  jmy 
arrives  may  be  different  from  that  of  the  conn 
had  the  issue  been  submitted  to  It,  the  verdict 
will  not  be  set  aside  unless  it  was  most  mani- 
festly against  the  weight  of  evidence. 

Ooogin*  v.  Oilmore,  tupra;  WitUamttv.Btiier, 
49  Me.  427. 

Mr.  Daniel  C.  Robinaon*  for  defendarts: 

It  was  plaiotifl's  duty,  as  moctgagee,  to  sk 
that  the  msured  took  the  proper  ptdhnlnaiy 
steps  for  the  reooveiy  of  the  insutance,  or,  ia 
case  ot  bis  neglect  so  to  do.  to  take  audi  slepi 
herself. 

Wood,  F.  Ins.  g  488:  Orahamy.  ita^/ai. 

Go.  77  N.  Y.  171. 

The  company  admitted  that  it  "liad  knowl- 
edge of  the  fire,  in  some  way,  on  the  day  after 
it  occurred."  But  this  did  not  obviate  the  ne- 
cessity of  such  notice. 

Wood,  P.  Ins.  ^  489;  Woodjin  v.  AtheaOt  MuL 
Int.  Co.  6  Jones,  L.  668;  Edtoardt  v.  I^toomimf 
County  Mut.  F.  Int.  Go.  75  Pa.  878. 

The  company  had  bad  information  that  this 
fire  was  caused  by  the  act  of  the  insured;  and 
Richardson  went  there,  as  he  testified,  for  the 
purpose  of  investigating  that  matter,  and,  te- 
cording  to  bis  testimony,  that  was  th«  bardai 
of  the  whole  interview.  And  such  a  visit  as 
he  made  could  not  affect  the  duty  of  the  plsin- 
tiff  to  make  proper  proof  of  loss. 

Underwood  v.  Farmer*  J.  8.  Int.  Co.  57  N. 
Y.  500;  Edwardt  v.  Baltimore  Int.  Oo.  Z  Wi. 
176;  Blottom  v.  Lgeoming  F.  In*.  Co.  64  N.  T. 
162.  See  BoyU  v.  Mutual  Int.  Co.  7  Jooei,  L. 
878. 

A  waiver  "is  an  intentional  relinquishnieti 
of  a  known  right;"  and,  in  order  to  finds 
waiver  on  the  part  of  the  company  by  Ridiaid- 
son's  act  (supposing  him  to  have  any  sutbortlj 
to  waive,  which  we  deny),  we  must  tind  that 
he  intended  to  waiv&4he  fnrniabing  of  tlx 
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proofB,  and  that  his  acts  and  words  were  to 
that  end.  It  would  be  the  height  of  nDreaaon 
to  deduce  this  from  the  evidence.  Ricbaidaoo 
was  talking  with  the  old  man  and  woman,  not 
as  the  aasiued,  but  simply  aa  people  who  lived 
on  the  premises  and  were  conversant  with  the 
circumstances  of  the  fire;  and  there  is  no  evi- 
dence to  go  to  tbe  jury  of  the  requidte  intentim, 
wbkh  is  a  tinemta  non. 

Donahue  v.  Wiruor  CovrUy  Mut.  F.  Int.  Oo. 
56  Yt.  S74;  Borne  Int.  Oo.  t.  BtUtinuyra  W.  Go. 
16  Am.  L.  Beg.  163;  Enterprite  Int.  Go.  v. 
Pitritot,  85  Ohio  St.  SH;  Mndeiton  v.  Metropole 
jr.  Jnt.  Co.  57  Vt.  530. 

See  a  thorough  discussion  of  the  principle  of 
waiver  of  {wooi  of  loss  by  company's  agent  in 
Bo^in  T.  Heekla  F.  Int.  Of.  (Minn.),  reported 
in  Insurance  Law  Journal  for  April,  1897. 

A  representation,  upon  ^>plying  for  insur- 
ance, that  the  property  has  no  mortgage  upon 
it.  is  a  material  one. 

^ehardton  t.  Maine  Ins.  Co.  46  He.  894; 
Gould  V.  York  CountM  Mut.  F.  In$.  Co.  47  He. 
408. 

TTbether  or  not  tbe  omissioD  to  disclose  the 
mortgage  was  intentional  does  not  matter. 

J>mni»on  T.  TftoniMton  Mvt.  Int.  Oo.  80  Me. 
125;  Gould  v.  York  County  Mut.  F.  Int.  Co. 

gUfO^. 

HMkell,  J.,  delivered  the  opinion  of  the 
court: 

Trustee  process,  under  Rev.  Stat.  chi^. 
g  68,  by  a  mortgagee  of  real  estate,  to  enforce 
a  hen  upon  a  policy  of  insurance  against  Are 
procured  by  the  mortgagor,  brooght  within  60 
days  after  the  loss. 

The  insurance  company  disclosed  a  burning 
of  the  property  insured,  and  that  the  policy 
was  void  by  reason  of  a  false  r^resenlauon  of 
title  by  the  assured,  in  that  he  concealed  a 
mortgage  thereon  to  the  plaintiff  conditioned 
to  secure  the  support  of  herself  and  husband 
during  their  natural  lives;  and  that  no  proof  of 
loss  had  been  furnished;  and  that  the  property 
was  feloniously  fired  by  tbe  assured,  whereby 
all  claim  under  the  policy  became  barred. 

The  plaintiff  answered  tbe  disclosure  by  aver- 
ring that,  if  false  representations  of  title  were 
maioe,  the  ride  was  not  Increased  by  reason  of 
tbe  mortgage  concealed,  and  that  ronnal  proof 
of  loss  had  been  waived,  and  that  the  property 
was  not  fired  by  the  assured. 

These  issues  of  fact  were  submitted  to  a  jury, 
who  found  in  substance,  by  direction  of  the 
court,  that  no  sufficient  proof  of  loss  had  been 
furnished  or  waived,  and,  upon  the  evidence, 
that  the  risk  by  reason  of  the  mortgage  con- 
cealed was  not  Increased,  and  that  the  nre  was 
not  tbe  fraudulent  act  of  the  assured. 

The  principal  defendant  neither  appears  to 
have  answered  to  tbe  suit  nor  to  bare  testified 
at  the  trial. 

To  tbe  ruling  of  the  court  directing  tbe  jury 
to  find  that  sufficient  proofs  of  loss  had  neither 
been  fumlihed  nor  wuTBd,tfae  idaintiff  has  ex- 
ception. 

This  ruling  is  expressly  based  upon  tbe  state- 
ment that  evidence  was  adduced  tending  to 
prove  that  one  Richardson,  a  duly  authorized 
agent  of  said  company,  and  sent  by  said  com- 
pany, went  to  Knox  and  held  an  interview 
with  tbe  plaintiff  and  her  husband;  that  said 
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agent  was  informed  by  said  plaintiff  and  her 
husband  about  the  fire,  the  property  burnedr 
and  the  value  thereof;  that  said  RicbardsoD 
wrote  what  they  said  to  him  in  a  book,  and 
stated  to  them  tnat  "that  was  all  that  was  re^ 
quiied." 

Rev.  Stat.  chap.  49,  |  31,  requires  the  as- 
sured, within  a  reasonable  time  uter  notice  to- 
the  company  of  the  loss,  to  ftunish  it  with  "aa- 
particular  account  of  the  loss  and  damage- 
as  the  nature  of  the  case  will  admit,  stating 
therein  his  interest  in  the  property;  what 
other  insurance,  if  any,  exists  thereon;  in  what 
manner  tbe  building  insured  was  occupied  at 
tbe  time  of  the  fire,  and  by  whom;  and  when 
and  how  the  fire  occurred  so  far  as  he  knowff 
or  believes, — to  he  sworn  to  before  some  disin- 
terested magistrate,  who  shall  certify  that  he 
has  ezamiuM  the  circumstances  attending  tbe 
loss,  and  has  reason  to  and  does  believe  such 
statement  to  be  true.  The  assured  shall,  if  re- 
quested, *  *  *  submit  toan  examination  under 
oath  in  tbe  place  of  his  residence.  No  other 
prelimloaiy  proof  of  any  kind  shall  be  required 
before  commencing  an  action  against  the  com' 
pany.  *  *  *  All  contracts  of  insurance  mi^e, 
renewed,  or  extended,  or  on  propoty  within 
tbe  State,  are  subject  to  the  provisions  hereof." 

It  isnot  pretended  that  the  preliminary  proofs 
of  loss  prescribed  by  tbe  statute  had  been  fur- 
nished, hut  it  is  contended  that  they  were 
waived. 

Rev.  Stat.  chap.  49,  g  52,  gives  a  mortgagee 
of  real  estate  a  lien  upon  the  policy  insuriog 
the  mortg^ed  property,  after  notice  to  the 
company  of  his  mortgage  and  the  amount 
due  thereon.  Section  58  gives  such  mortgagee 
a  right  to  collect  his  mortgage  debt  by  trustee 
process  against  the  assured,  and  the  usuranoe 
company,  as  trustee,  commenced  within  60  days 
after  the  loss. 

Rev.  Stat.  chap.  86,  §  55.  provides  that  "no 
person  shall  be  ad  jttdged  trustee  *  *  *  by  rea- 
son of  money  or  other  thing  due  from  bim  to 
the  princlpiu  defendant,  unless,  at  the  time  of 
the  service  of  the  writ  upon  him,  it  is  due  alH 
solutely,  and  not  upon  any  cootiogency^" 

Tbe  insurance  company  can  neither  be  sub- 
jected to  a  suit  upon  the  policy  by  the  assured, 
nor  to  trustee  process  either  in  favor  of  a  mort- 
gagee or  other  creditor,  until  the  preliminary 

firoof 3  of  loss  required  by  statute  have  been 
uroished  or  waived. 

The  couri  says  in  Davit  v.  Davit,  49  Me. 
282:  "The  liability  of  the  insurer  does  not  be- 
come absolute  unless  the  preliminary  proof,  as 
required  in  the  conditions  of  the  poUcy,  is  ob- 
tained. If  no  proof  is  furnished,  the  liability 
does  not  attach.  *  *  *  The  contingency  is  not 
proving  acase,but  of  ever  having  one  toiprove 
— of  there  ever  being  a  time  when  tbe  insured 
would  have  a  right  of  action." 

Rev.  Stat.  chap.  49,  g  2],was  enacted  in  1661, 
and  took  effect  in  May,  before  the  loss  under 
the  policy  in  Davit  v.  Davit,  In  ^November; 
and  that  case  was  decided  without  reference  to 
tbe  statute-^o  donbt  because  that  policy  was 
in  force  prior  to  its  passage;  but  that  decision 
applies  equally  well  to  conditions  engrafted  up- 
on a  poller  by  statute  and  conditions  contained 
in  it. 

After  the  notice  provided  by  statute  has  been 
gtrm  by  a  mortgagee  of  real  estat^^  becon 
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the  equitable  owner  of  the  policy  qua  his  mort- 
gage; and  inasmuch  as  preuminarv  proofs  are 
required  to  fix  the  liat^ty  of  the  Insurance 
■compauT,  and  he  must  commence  bis  action 
within  oO  days  after  the  loss,  unless  he  may 
furnish  the  requisite  proi>fs  of  loss  Id  bis  own 
name,  if  the  assured  neglects  or  refuses  to  fur- 
nish Uiem,  his  lien  upon  the  policy  might  be- 
come worth kes.  The  Legislature  oould  never 
have  Intended  that  result;  and  an  lUogical  and 
•unreasonable  construction  of  statute  uw  could 
«nly  produce  it. 

If'the  mortgRgee  may  fumish  the  preliminary 
proofs  of  loss  in  bis  own  behalf,  it  follows  that 
be  may  avail  himself  of  any  waiver  of  the  same 
by  the  Insurance  company;  and  it  issettled  law 
1;nai  an  insurance  company  may  waive  the  fur- 
nishing of  preliminary  proofs  altogether,  or  ob- 
jection to  irregular  or  defective  ones.  Carton 
V.  Jersetf  City  Int.  Co.  48  N.  J.  L.  800;  Martin 
T.  MiMtw  Jnt.  Co.  30  Pick.  889;  Bartlett  v. 
Union  Mut.  F.  Int.  Co.  48  Me.  500;  Bailey  v. 
Hope  In*.  Co.  66  Me.  474;  Workt  v.  Farmert 
Mut.  F.  Int.  Go.  67  Me.  381;  Pttttermm  v.  2W- 
wiuOl  Im.  Co.  64  He.  500. 

WalTer  may  be  a  question  of  fact  for  the 
jury.  It  is  always  so,  whenever  it  is  to  be  in- 
ferred from  evidence  adduced  or  is  to  be  estab- 
lished from  the  weight  of  evidence.  In'  tbe 
case  at  bar  an  express  waiver  is  asserted.  The 
true  inqniiy  is,  What  was  said  or  written? — and 
whether  what  was  sdd  indicated  the  alleged  tn- 
-tentlon  {Wm  v.  Flatt.  137  Mass.  872);  and  this 
must  be  for  the  jury  (Sawgt  Mfg.  Oo.  v.  Artii- 
^nmg,  17  Me.  8iv 

The  authorized  agent  of  the  company,'  after 
the  fire  and  after  notice  from  the  plaintlfF 
Ihatshe,  as  mortgagee,  claimed  a  Hen  upon  apol- 
icy  under  the  statute,  went  to  the  plamtifF  and 
her  husband,  end  took  in  writing  their  account 
<A  tbe  fire  and  of  the  property  burned  and  of 
4he  value  of  it,  and  stated  to  them  that  "that 
was  all  that  was  required." 

Taking  into  consraeration  the  parties,  and  the 
-nature  of  the  interview,  and  the  statement  made 
by  the  company's  agent, — might  notthe  plaintiff 
have  understood  that  she  was  relieved  from  any 
further  account  of  her  loss?  May  not  tbe  state- 
■690 


-Sep.  JuD.  Ct.  of  Maine.  188B. 

ment  of  the  agent,  fairly  considered,  coovty 
the  meaoing  that  he  had  ^[ained  all  the  informs 
tion  he  desired,  and  that  it  was  satisfactoty  to 
him,  and  that  nothing  further  would  be  reqmred 
as  a  prerequisite  to  the  paytnent  of  the  lees?  If 
regular  proofs  had  been  required  by  tbe  agent, 
would  he  not  have  said  so?  If  be  did  not  mean 
to  deceive  tbe  parties,  ought  he  not  to  have  said 
so?  He  did  say,  after  wnonr  tiielr  rtalcments, 
"That  was  all  that  was  required."  Can  it  be 
said  that  a  jury  would  not  be  warranted  io 
taking  him  at  his  word,  and  that,  if  they  dil 
the  verdict  could  not  stand? 

The  agent  of  the  company  apparently  had 
full  authority  in  th^renuses;  and  his  acta  Uw] 
the  company,  even  thou^  he  axoeeded  his 
powers.  IrichiTd  r.  DoTme$teT  Mtit  F.  hu. 
Co.  77- Me.  144. 

The  trustee  moves  for  a  new  trial  becaiue 
tbe  findings  of  the  jury  that  the  risk  was  not 
increased  by  reason  of  the  mortga^.  aod  that 
the  assured  did  not  fire  the  buudmgs,  are  not 
supported  by  the  evidence. 

The  assured  appears  to  have  been  repeatedlr 
charged  with  setong  the  fire,  and  never  to  ban 
poslavely  denied  it.  He  surrendered  his  policy 
after  tbe  fire,  and  requested  an  aaBuraDoe  that 
he  should  not  be  prosecuted  for  the  fdony.  Be 
has  not  made  any  claim  under  the  policy,  and 
did  not  testify  at  the  trial.  The  circumstances 
attending  the  flre,aiKl  his  presence  and  ccndact, 
are  ausimdous. 

Both  issues  submitted  to  jury  are  so  ia- 
timately  connected  that  the  consideration  of  «k 
necessarily  bears  upon  tbe  other,  and  cannot 
well  be  separated  from  It  The  motive  cau^ 
the  felonious  burning.  If  any  there  was,  arose 
from  his  agreement  to  support  the  mortguee 
and  her  husband  secured  by  themortgage.'Buid 
there  been  no  moitrage  he  might  have  bad  do 
inducement  to  fire  tbe  buHdinga. 

After  a  careful  oondderation  of  Oie  erfdraoe, 
the  court  is  of  opinion  that  the  findings  of  the 
jiuy  are  not  supported  by  the  evidence. 

Bxceptiont  tuttained.  Motion  mttaiiud.  Nett 
trial  granted. 

Patera*  Ch.  J.,  W»ltOB.  DMfertb.Tlr> 
fiiit  Libbay-*  and  Eawrxi  JJ. ,  concnned. 

1  Us. 


I 

Digitized  by  Google 


1888. 


Gebson  t.  Lewis.   Taylor  t.  Lewis. 


801 


MASSACHUSETTS. 
SursnoE  Jddioui.  Ooubt. 


Leuder  L.  GIBSON,  Admr., 
t.  , 

ArrniA  LEWIS  «(  at. 

DaTid  TAYLOR  v.  Arvilla  LEWIS  and  Le- 
ander  L.  Qibson,  Admr.,  etc..  Trustee. 

AtrOIa  Lewis  was  entitled  to  a  distributive 
share  of  the  estate  administered  upon 
by  Ijeander  L.  Gibson,  after  payment 
of  debts,  etc.   To  actions  apon  her 

Sromiseory  notes  she  pleaded  genera) 
eniai  and  payment,  and  offered  to 
prove  an  oral  agreement  with  the  ad- 
ministrator that  the  balance  due  on 
the  mstmm  should,  before  his  final  settle- 
ment, be  dednetisd  from  her  dlstrlbn 
tivealuare  of  said  eatate»  in  payment 
thereof;  and  that  said  affi^ment  hod 
never  been  annulled.  Held: 

(a)  That  it  was  not  an  apreraient 
for  an  actual,  present  settlna*  off  of  one 
debtu^inst  another. 

{b)  That  the  notes  were  left  as  i*ood, 
subsisting  contracts,  capable  of  passing 
by  indorsement. 

(e)  That  the  offer  was  Insufficient 
iat>of  of  pa^mont. 


0 
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N  defendants'  exceptions.  Oveirtded. 
The  first  above-named  action  was  brought 
by  ttie  administrator  of  the  payee  named  in  the 
following  note,  to  recover  balance  due  Oiereon : 

1300.         FitcbbuTff,  Mass.,  Dec.  IB,  1880. 

For  value  received  I  promise  to  pay  to  Susan 
Oibson  or  her  order  toOO,  on  demand,  ninety 
days  from  date.  Nelson  O.  Lewis, 

ArvUla  Lewis. 

The  second  action  was  brouj^t  to  recover 
balance  of  two  promissory  notes  made  by  tbe 
defendant  Lewis  to  defendant  Qibaon,  and  by 
him  Indorsed  "without  recourse."  The  de- 
fense to  both  actions  was  general  denial  and 
payment,  with  tbe  further  allegation,  in  the 
uuwer  to  the  second  action,  "that  the  indorse* 
ment  and  transfer  of  tbe  notes  to  Taylor  were 
only  colorable  and  without  consideration." 

Uefeadants'  offer  in  proof  of  payment  was 
rejected.  The  jury  returned  a  verdict  for  bal- 
ance due  on  the  notes,  and  defendants  alleged 
exceptions. 

Jfr.  StillmaJi  Hunaa,  for  defendants: 

As  it  appears  that  the  note  was  written:  "Z 
promise  to  pay  to  Susan  Qib80D,"etc  .and  rigned 
by  both  of  tbe  defendants,  it  may  be  treated  as 
either  a  several  or  joint  note. 

Bemmenway  v.  horte,  7  Mass.  66. 

Tbe  defendants,  in  support  of  payment,  of- 
fered to  introduce  evidence  tending  to  prove 
that  in  June,  1886.  tbe  defendant  Arvilla  Lewis 
entned  into  and  made  an  oral  agreement  to  and 
with  the  ididotiff,  tbe  said  Leander  L.  Oibson, 
SB  sdminiistrator,  that  the  balance  due  on  said 
Hole  should  be  deducted  from  her  distributive 
Bbare  of  the  estate  of  said  Susan  Gibson,  in  pay- 
ment thereof,  to  be  taben  therefrom  before  the 
3  Uass.  s.  b.  r.,  v.  v.  61 


final  settlement  of  said  estate;  and  that  aald 
agreement  has  never  been  annulled. 

Some  nineteen  months  had  dapsed  after  the 
appcdntment  of  said  Leander  L.,  as  sncb  ad- 
muistrator,  when  tbe  alleged  agreement  was 
entered  into,— sufficient  time  to  enable  him  to 
estimate  tbe  amount  of  said  ArvUla's  distribu- 
tive share.  That  the  amount  of  tbe  same  was 
ample  to  pay  such  note  has  never  been  ques- 
tioned at  any  thne,  and  the  fact  that  tbe  trial  of 
this  action  occurred  about  two  years  and 
six  months  after  the  plalntifl  was  appolnled 
admintstrsior,  wiUiout  any  question  then  be- 
ing raised  by  him,  would  seem  to  be  mnioliidve 
upon  that  point. 

There  was  a  good  and  anffldent  considera- 
tion for  ttie  agreement  between  the  parties:  It 
would  enable  the  plaintlfl,  as  administrator  to 
keep  the  funds  at  the  Intestate,  as  Invested  In 
this  note,  at  Interest, until  such  time  as  he  should 
render  his  administrator's  account;  and  the  de- 
fendant Arvilla  would  be  enabled  to  pay  this 
note  upon  wblcb,  as  a  several  note,  she  alone 
would  be  Individually  liable,  from  her  distribu- 
tive share  of  said  estate.* 

The  note  was  due  to  tbe  plahitifT,  the  said 
Leander  L.,  In  bis  represmtaUve  capadtj  aa 
administrator  of  tbe  estate  of  said  Susan;  and 
tbe  distributive  share  of  said  Arvilla  as  an 
heir  at  law  of  said  Susan  was  also  in  his  hauls 
in  tbe  same  representative  capacity. 

Tbe  alleged  agreement  was  executed  and 
complete  between  tbe  parties,  in  this,  that  the 
pluintift,  said  Leander  u.  In  his  representotlTa 
capacity  as  admfoistratOT,  had  tbe  nght,  at  vaj 
time  prior  to  that  when  be  should  settle  bis  aa- 
ministrator's  account,  to  compute  the  interest 
and  ascertain  tbe  balance  due  upon  this  note, 
and  deduct  the  same  from  the  distributive 
share  of  said  Arrilla.  And  such  dlsbibutive 
share  may  properly  be  treated  as — in  fact  it 
was  by  such  a^vement  made, — a  deposit  in  Uw 
hands  of  said  Lnnder  L.  for  Um  payment  the 
note  In  suit 

Shaw,  Ch.  J.,  says:  "It  Is  a  general  rule,  that 
where  collateral  security  Is  received  for  a  debt, 
with  power  to  convert  the  security  Into  money, 
this  is  speclflcally  ai^llcable  to  the  payment  of 
such  debt;  tbe  same  person  being  the  party  to 
My  and  to  receive,  no  act  is  necessary,  and  tbe 
aw  makes  tbe  application;  if  the  proceeds 
equal  or  exceed  the  amount  of  the  debt,  H  is  d< 
fado  paid;  no  action  would  He  for  it.  and  proof 
of  these  facts  woidd  support  the  defense  of  pay- 
ment." 

Hunt  V.  Neten,  16  Pick.  604. 
In  applying  this  rule  to  the  present  case,  can 
there  be  any  doubt  as  to  the  competency  of  the 
evidence  wniefa  was  excluded  In  support  of 
paymentf 

For  here,  at  tbe  time  of  tbe  agreement,  the 
funds  of  the  defendant  Arvilla  as  an  beir  at 
law  of  said  Susan  were  actually  in  the  hands  of 
the  plaintiff,  Leander  L.,  as  administrator  of 
tbe  estate  of  said  Susan,  in  tbe  same  capacity 
and  trust,  and  could  be  applied  In  payment  of 
said  note  whenever  the  plaintiff  chose  to  com 
pute  the  balance  due  upon  it  and  make  the  ap- 
plication. 

In  the  present  case  the  law  would  give  the 
pl^tiff,  as  administrator,  the  right  to  set  off 
the  amount  of  this  note  against  the  distributive 
share  of  the  defendant  AxviUa. 
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Blaacler  t.  Boott.  114  Mass.  S4;  BarreU  t. 
Barrett,  8  Pick.  842. 

Tbe  Public  Statutes  provide  that  "a  debt 
due  to  the  estate  of  a  deceased  peitoo  from  an 
heir,  deviaee,  legatee,  or  distnbutee  of  such 
estate  shall  be  set  off  against  and  deducted  from 
the  share  orelaimof  such  heir,  devisee,  legatee, 
or  distributee;  and  the  probate  court  shall  bear 
and  det^mine  as  to  the  validity  and  amount  of 
any  such  debt,  and  may  make  all  decrees  and 
orders  which  may  be  necessarr  or  proper  to 
carry  into  effect  such  set-off  or  deduction." 

Pub.  Stat.  chap.  186,  §  22,  first  enacted  by 
Stat.  1879,  chap.  225. 

And  shall  the  evidence  of  a  mode  of  pay- 
ment, in  coses  like  the  present,  which  is  spe- 
cially provided  for  by  statute,  when  entered  .into 
by  a  voluntary  agreement  of  the  parties,  be 
excluded  as  immaterial  and  incompetent? 

The  fact  that  said  Leander  L.  has  never  as- 
signed any  reason  or  cause  for  not  carrying  out 
the  agreement  entered  into  by  him  with  said 
Arvilla  ought  to  estop  him  from  objecting  to 
evidence  in  support  of  his  agreements  relative 
thereto,  and  preclude  his  making  unnecessary 
costs  either  to  the  estate  of  said  Susan  or  the 
defendants  in  these  suits. 

It  may  be  claimed  by  the  plaintiff  Taylor 
that,  as  said  Leander  L.  had  not  applied  such 
funda  in  payment  before  the  notes  were  trans- 
ferred to  him,  such  defense  would  not  be  open 
to  tiie  defeD(Unt. 

The  defendant  in  her  answer  alleges  "that 
the  indorsement  and  transfer  of  said  notes  by 
said  Leander  L.  to  tbe  plaintiff  Taylor  were 
only  nomioal,  colorable,  and  entered  into  at 
tbe  request  of  said  Leander  L.,  and  without 
consideration  paid  therefor  on  the  part  of  tbe 
plaintiff  Taylor." 

And  the  facts  that  Taylor  was  son-in-law  of 
said  Leander  L.,  and  redded  with  him,  and 
went  with  him  to  the  attorney  of  said  Iieander 
L.,  where  the  notesin  suit  were  indorsed  to 
blm  and  the  arrangement  made  for  bringing 
this  action,  with  no  evidence  or  claim  on  tbe 
part  of  Taylor  that  he  had  paid  any  valuable 
consideration  for  said  notes,  coupled  with  the 
Uct  that  said  Leander  L.,  the  payee  of  said 
note,  was  made  tbe  trustee  of  toe  defendant, 
tended  to  prove  that  said  Taylor  wss  only  the 
uominal  plaintiff,  and  bad  no  interest  therein. 

Tbe  defendant  does  not  claim  that  said  Lean- 
der L.  could  not,  as  a  genera!  rule  of  law, 
transfer  tbe  notes  in  question,  either  with  or 
without  consideration,  to  any  person  to  whom 
he  chose,  or  that  a  suit  could  not  be  brought, 
whensotrao^erred,forhisownbeDeflt;bu^aoeB 
claim  that  tbe  facts  in  this  case  are  such  thai 
she  is  entitled,  as  under  tbe  ordinary  rule  of 
law  when  applied  to  over-due  notes,  to  set  up 
any  defense  which  she  might  have  set  up  had 
this  suit  been  twought  in  the  name  of  tbe  ori- 
ginal payee. 

Tbe  defendant  also  suggests,  as  a  matter  of 
law,  that  said  Leander  LT,  If  the  plaintiff  In 
interest,  could  not  by  making  Taylor  the  nomi- 
nal plaintiff  constitute  himself  tbe  trustee  of 
the  defendant;  as  tbe  real  plaintiff  and  trustee 
would  then  be  one  and  the  same  person. 

Memt.  Clubrlefl  8.  H»rd«n  and  S.  L. 
Oravea,  for  plaiotlfl: 

The  ddFendaats  do  not  claim  that  the  prom- 
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issory  note  declared  on  by  the  pUntlfl  in  tUs 

action  had  been  paid. 

The  agreement  had  not  tbe  first  elements 
a  legal  and  binding  contract. — no  considcr*- 
tioD  passed,  no  deliveir  of  the  note,  no  time 
expressed  for  the  actual  payment  of  tbe  note, 
no  absolate  knowledge  <«  sufBcient  funds  due 
tbis  defendant  from  the  estate  to  pay  tbe  earn 
due  on  the  note. 

The  bill  of  exceptions  show  tliat  the  only  de- 
fense offered  to  the  action  was  payment  o)  tbe 
notes.  Tbe  evidence  offered  teiMled  to  aho* 
an  agreement  to  pay  tbe  notes. 

Under  the  pleadings  of  general  denial  and 
payment,  this  specific  defense  was  not  open  lo 
the  defendants  at  the  trial. 

Pub.  Stat.  chap.  167,  %  20. 

The  law  is  well  settled  in  this  ComuHHi 
wealth  that,  when  a  note  is  payable  on  demand, 
no  other  demand  need  be  made  except  bj- 
briuging  a  suit  thereon. 

Story,  Prom.  Notes,  6th  ed.  p.  85,  and  ao- 
thoridesdted. 

C.  Allen,      delivered  tbe  oi^nionofthe 

court; 

The  only  question  in  these  cases  Is  wbetha 
the  plea  of  payment  was  supported  by  tbe  eri- 
dcDce  offered.  There  was  no  declaratioo  in  set- 
off, and  no  averment  of  an  agreement  for  % 
set-off.  Set-off  can  only  be  plewled  in  tbe  man- 
ner prescribed  by  Pub-  Stat.  diap.  168,  ^  11 
and  an  answer  must  set  forth  in  clear  and  pre- 
cise terms  each  substantive  fact  intended  to  be 
rcliedon  in  avoidance  of  the  action.  Pub.  StaL 
chap.  167,  §  20.  The  statutes  and  the  prac- 
tice of  tbe  courts  are  very  liberal  in  respect  to 
allowing  amendments;  but  in  these  cases  there 
was  DO  amendment  to  the  answer,  aod  do 
averment  in  the  answer  which  the  offered  eri- 
dence  was  thought  to  support,  exc^  that  of 
payment  And  we  are  of  opinion  that  the 
facts  offered  to  be  proved  were  notsuffiriratto 
show  a  {layment.  Tbe  estate  in  the  hands  of 
the  administrator  had  never  been  settled:  m 
account  had  been  rendered;  and,  of  ooune,  ii 
had  not  been  ascertained  what  Mrs.  Lewii'i 
distributive  share  would  amount  to.  Bff 
counsel  now  assumes,  in  argument,  that  it  would 
amount  to  more  than  the  sums  due  upon  tbe 
notes.  But  this  is  not  conceded,  and  itvt* 
not  included  in  tbe  offer  of  proof;  and,  if  il  bad 
been,  it  is  at  least  doubtftu  whether  it  would 
have  been  sufficient  to  establish  a  paymcDi. 
The  difficulty  is  that  there  was  no  agrcaxid 
for  an  actual  present  setting  off  of  one  dd< 
against  the  other.  Time  was,  upoo  tike  oflo. 
merely  an  executory  agreonent  uat  ttM  wW 
should  be  deducted  from  berdistribativealiBrr. 
in  payment  of  the  same,  to  be  taken  thoefnn 
before  tbe  final  settlement  of  the  estate.  Tst 
time  had  not  come  for  carrying  thisagTBeiiMi» 
into  execution  by  making  the  actuiU  applia- 
tion  of  the  notes,  as  contemplated.  The  bom 
were  left  as  good,  subsisting  notes,  capabfcof 
passing  by  indorsement.  It  was  iMt  an  a|;ne- 
ment  for  a  present  deduction  or  wE!^€St,  boiliv 
one  in  tbe  future.  The  notes  were  not  eitot- 
guished  or  paid  by  the  agreement  that,  in  ike 
future  and  before  the  final  settlemrat  of  tlv 
estate,  they  should  be  deducted  from  her  db- 
tributive  dbate.   Dehon  v.  SieUon,  ft  MeC  Ml: 
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Varjf  T.  Bancroft,  14  Pick.  815.   See  also  Lit- 
ingiUme  t.  Whiting,  IS  Q.  B.  1^;  OaUandor  v. 
Beward,  10  C.  B.  290. 
Exeeptiom  overrultd. 


Patrick  J.  HOAR 
r. 

John  W.  ABBOTT  $1  at. 

Where  the  pl»latur,  vho  was  injured 
while  tempormrily  operatingr  a  "pre- 
paxiner  machiiie'*  in  a  yam  factory,  tes- 
tified that  in  consequence  of  a  coiiTer- 
Mtion  with  the  operator  he  attended 
the  operator's  machine  while  the  opera- 
tor was  temporarily  ahsent,  it  was  com- 
petent for  defendant  to  prove  that,  at 
the  time  plaintiff  stated  such  conversa- 
tion to  have  taken  place,  the  said  opera- 
tor requested  defendant  s  witness  to  see 
to  his  work  until  he  (ttie  operator) 
should  return. 

(Silddlflsex — rOea  Harob  2. 1888.) 

ON  plaintiff's  exceptions.  OverruUd. 
This  was  an  action  of  tort,  wherein  the 
plaintiff  claimed  damages  for  injuries  received 
in  Kovember,  1878,  while  a  minor  of  about  the 
age  of  fourteen  years  and  In  the  employ  of  the 
defendants,  who  were  manufacturers  of  worsted 
yams. 

The  plaintiff's  inlury  consisted  In  having  his 
left  arm  cau^t  and  drawn  into  the  gearing  of 
a  machine  of  the  defmdants,  and  so  crusbM  as 
to  necessitate  its  amputatlmi  at  the  shoulder. 

The  machine  was  wbat  was  known  as  a  "pre* 
paring  machine," — was  a  part  of  one  of  two 
Kts,  consisting  of  five  machines  to  a  set,  all 
similar  in  tbeir  general  arrangement. 

Ab  originally  constructed,  the  gearing  upon 
these  machines  was  securely  shielded  by  cast- 
iron  guards  permanently  fixed  to  tbe  machine; 
but  at  the  time  of  tbe  accident  to  the  plaintiff 
the  guard  to  the  gears  of  the  machine  wherein 
he  was  caught  was  off  from  the  same,  and  had 
been  so  for  some  few  davs  previous. 

On  the  day  of  tbe  accident,  tbe  workman  in 
whose  particular  charge  was  the  machine  in 
which  plaintiff  was  caught  and  injured  was 
and  it  was  undisputed  that  juA 


prior  to  the  accident  Casey  bad  had  occasion  to 
be  temporarily  absent  from  his  machine. 

On  toe  day  of  tbe  accident  tbe  plaintiff,  un- 
der tbe  orders  of  defendants'  superintendent, 
was  actually  working  in  the  same  room  where- 
in the  preparing  machines  were  situated;  and 
it  was  undisputed  that  on  different  occasions 
during  some  four  months  previous  be  bad  been 
enaployed  in  said  room. 

The  plaintiff  claimed  and  introduced  evi- 
dence tending  to  show  that  there  was  at  the 
time  the  injury  occurred  a  usage  or  costomtpre- 
vafling  in  defendants*  mill,  and  known  to  tbe 
dt^endaots,  permitting  the  workmen  regularly 
employed  in  nmning  said  preparing  machines, 
whoi  obliged  to  be  temporarilv  absent  there- 
from, to  call  upon  other  of  defendants'  em- 
plinees  engaged  In  tbe  same  room  to  look  after 
and  ran  »id  machines  during  tbe  said  tem- 
porary absence  of  satd  regular  workman  there- 
on; and  the  fdalntiff  tesufled  tiiat,  in  accord- 
8  Mass. 


ance  with  said  custom,  be  had  on  different  oc- 
casions, when  working  in  tbe  same  room,  dur- 
ing tbe  temporary  absences  of  some  one  of  the 
regular  operators,  looked  after,  managed,  and 
run  some  of  said  preparing  machines. 

In  direct  exammatlon  tne  plaintiff  testified 
that  on  tbe  day  of  the  accident,  shortly  before 
it  occurred,  Casey  went  out,  and  that  he  had 
a  conversation  with  him  as  he  was  about  to  go, 
and  that  In  consequence  of  said  conversation 
he  "attended  Case's  madiine  while  Casey 
went  to  the  watercloset."  Tbe  plaintiff's  claim 
of  employment  bv  the  defendants  to  work  upon 
this  machine  at  tbe  time  of  tbe  aceident.rerted 
solely  upon  the  evidence  of  said  custom  and  of 
Casey's  going  out,  and  a  conversation  bad  with 
plaintiff  when  he  went,  the  terms  of  which 
were  not  in  direct  evidence. 

It  was  denied  by  defendants  that  the  custom 
extended  so  far  as  to  warrant  the  plaintiff  In 
attempting  to  run  the  machine,  or  that  be  was 
required,  in  tbe  discharge  of  bis  duties,  to  at- 
tempt to  do  so  or  to  go  within  any  near  prox- 
imity of  it;  and  defendants  claimed  that  the 
accident  occurred  when  plaintiff  was  attempt- 
ing, without  right,  authonty,  or  directions,  and 
against  positive  orders,  to.run  it;  and  there  was 
evidence  on  tbe  part  of  defendimts'  witnesses 
In  support  of  said  denial. 

Tbe  defendants  claimed  that  when  Casey  left 
his  machine  shortlv  before  tbe  accident,  as  tes- 
tified by  the  plaintiff,  be,  Casey,  oolled  another 
workman,  one  O'Brien,  who  was  employed  on 
a  similar  machine,  and  so  within  tbe  custom  as 
testified  to  by  tbe  plaintiff  and  the  defendants' 
superintendent,  and  that  during  Casey's  ab- 
sence said  O'Brien  wasengaceo  In  attending 
Casey's  machine  together  with  bis  own. 

The  defendants  called  O'Brien  as  a  witness, 
and  over  plaintiff's  objection  he  was  allowed  to 
testifv  that  when  Casey  left  his  machine  be 
asked  witness  to  see  to  bis  work  imtil  be  re- 
turned. 

There  was  no  evidence,  except  what  appears 
in  this  hill,  that  plaintiff  was  present  at  any 
part  of  the  conversation  between  03rien  ana 

Casey. 

Tbe  jury  rendered  a  verdict  for  the  defend- 
ants, and  to  the  ruling  of  the  court  permitting 
tbe  witness  O'Brien  to  testify  as  aforesaid  to 
tbe  conversation  had  between  nimself  and  Casey 
tbe  plaintiff  excepted . ' 

Mem$.  Pratt  ft  QtUnn.  for  plaintiff: 

One  essential  element  in  this  case  was  es- 
tablishing tbe  fact  that  at  the  time  plaintiff  re- 
ceived the  injury  he  was  en^ged  In  tbe  line  of 
his  employment.  To  estabhdi  this  fact  he  de- 
pended upon  a  custom  prevailing  in  the  de- 
fendants' mill,  and  known  to  them,  permitting 
workmen,  regularly  employed  in  runniiig  ma- 
chines dmlhff  to  that  In  which  plaintiff  was 
Injured,  when  themselves  obliged  to  he  tem- 
porarily absent  (herefrom,  to  call  upon  other 
of  their  fellow  workmen  to  look  after  and 
manage  their  machines,  together  with  tbeir 
own,  until  tbe  return  of  satd  regular  workman. 

The  plaintiff's  claim  of  employment  by  de- 
fendants to  work  upon  this  machine,  at  tbe 
time  of  the  accident  rested  solely  upon  the 
evidence  of  said  custom  and  of  Cwey^  ^^°S 
out,  and  a  oonvenation  had  with  the  plaintiff 
when  he  went,  the  terms  of  which  were  not  In 
direct  evidence.  ^       ,^  r\r\ci\n 
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Even  if  the  terms  of  the  converaation  above 
referred  to.  between  the  plaintiff  and  the  reg- 
ular operator,  Casey,  were  a  proper  subject  for 
evidence  (which  was  not  claimed  at  the  trial, 
and  is  not  now  claimed),  it  is  undoubtedly  true 
■  that  the  facta  which  were  properly  In  evmence 
— viz. ,  that  such  a  custom  existed,  and  that  there 
was  a  certain  conversation — afforded  to  the 
plaintiff  a  right  to  go  to  the  jury  upon  the  point 
whether  or  not  he  was  acting  within  the  line 
of  his  emphmnent  at  the  dme  the  injury  was 
lecdved;  and  inasmuch  as  he  did  not  put  in 
evidence  (whether  a  proper  subject  or  not)  the 
terms  of  said  couTersation,  it  is  contended  that 
the  defendant  could  not  put  in  evidence  the 
terms,  or  any  portion  of  the  terms,  of  that  con- 
versation, to  contradict  the  plaintiff's  claim, 
much  less  could  the  defendants  put  In  any  por- 
tion of  the  terms  of  any  other  conversatioo  for 
such  a  purpose. 

The  plaintiff  had  the  right  to  have  his  claim 
and  theory  passed  upon  by  the  jury — however 
BtroDg  or  weak  may  have  been  the  evidence  in 
support  of  it — without  being  in  any  way  pre- 
judiced by  testimony  of  conversations  the 
terms  of  v?bicb  be  did  not  in  any  way  introduce 
or  in  anr  way  rely  on,  and  in  whi(di  it  does  not 
aroear  that  he  took  put.  Had  plaintlfl  put  in 
evidence  the  terms  of  the  oonveisation  be  testi- 
fied he  had  with  Casey,  then  undoubtedly  the 
defendant  could  have  introduced  testimony 
relative  to  that  conversation  to  contradict  him. 

But,  in  the  first  place,  plaintiff  did  not  ipyt 
in  evidence  the  terras  of  his  conversation  with 
Casey— simply  the  naked  fact  that  he  had  a 
conversation;  and,  in  thesecmd  place,  defend- 
ants did  not  ask  to  contradict  him  by  putting  in 
terms  of  the  conversation  which  plaintiff 
teetifled  he  had,  whatever  its  terms  were,  but 
sought,  and  were  permitted,  to  put  in  the  terms 
of  another  conversation  bad  between  other  par- 
ties, viz.,  Casey  and  O'Brien,  instead  of  Casey 
and  plaintiff,  in  order  thereby  to  overtiirow 
plaintiff's  claim. 

It  is  submitted  that  the  law  of  evidence  fur- 
nishes no  warrant  for  the  admission  of  any  such 
evidence  for  such  a  purpose. 

Gla/rkv.  Fletcher,  1  Allen,  63;  Cbm.  v.  Kej/a, 
11  Gray,  835;  Adam  v.  Bame$,  107  Mass.  27S. 

Neither  was  it  admissible  as  being  any  part 
of  the  re$  getta. 

It  conwed  of  a  declaration,  or  declarations, 
made  at  a  time  other  than  at  the  occurrence  of 
the  accident,  and  therefore,  in  order  to  have 
formed  part  of  the  res  gesta,  it  must  have  con- 
sisted of  acts  or  statements  bearing  such  rela- 
tion to  the  accident,  or  to  the  main  fact  in  con- 
troversy,— if  main  fact  there  was  other  than  the 
accident, — as  would  tend  to  explain  such  muo 
fact,  and  so  become  entitled  to  some  degree  of 
crecut  outside  the  mere  declarations  them- 
selves. 

Lund  V.  T^ngAorough.  9  Cush.  84,  44. 

Had  the  declarations  made  by  Casey  to 
O'Brien,  which,  against  the  plaintiff's  objec- 
tions seasonably  taken,  were  testified  to  -by 
O'Brien,  formed  any  part  of  \h&retgetta  of  the 
m^n  factor  act  which  waaincontroversy.then, 
of  course,  audi  declarations  would  have  been 
competent. 

It  becomes  important,  then,  to  determine 
what  the  main  fact  was  which  was  in  contro- 
versy in  this  case,  and  what  were  the  dedarir 
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tions,  fiwits,  and  circumstances  beknigiBg  to  it, 
and  so  fcmnlng  its  ru  getta. 

It  Is  submitted  that  the  main  fact — and,  for 
that  matter,  for  the  purposes  of  this  loqidiT,  the 
only  fact— in  controrersy.  was  the  justifieatioa 
of  the  plaiotifl's  presence  at  the  machine  at  tbe 
time  of  the  accident:or,  in  other  wotds,  Wasbe 
within  the  custom,  and  so  in  the  line  cj  his  em- 
ployment? Why  and  how  and  by  what  author- 
ity did  he  happen  to  tw  dioeT 

It  is  submitted  that  any  conversation  between 
Casey  and  O'Brien  had  no  tendency  whatever 
to  iliustrate  or  explain  why  orl^  what  aotbor 
ity  the  plaintiff  was  at  the  machine. 

It  tends  to  explain,  perhaps,  why  CBrieo  w« 
there,  but  that  Is  an  entirely  disUnct  pnpoa- 
tion. 

Evidence  of  the  directions  given  1^  Caaevto 
03rlen  as  to  tending  bis  machine  In  his  (Cm- 
ey's)  absence  did  not  In  any  degree  tend  to 
make  more  clear,  or  to  give  any  peculiar  si^- 
ficance  to.  any  act  or  transaction  wbidiwu 
properly  the  subject  of  inquiry  before  the  jar}-. 
The  fact  to  be  proved — the  reason  why  uaio- 
tiff  was  at  the  machine — could  not  be  sdoto 
or  overthrown  by  declaraii<Hi8  or  directiow 
made  by  Casey  to  O'Brien. 

Tbe  dechuations  objected  to  woe  noe 
abstract  statements;  hence  the  rule  laid  downin 
Starkie  on  Evidence,  p.  47,  appliea.  and  they 
should  have  been  ezduded. 

Haynea  v.  Butter,  24  Pick.  245;  NutUng  t. 
Page,  4  Gray,  584;  Sione  v.  8egur,  11  AUen, 
571. 

Assuming  that  the  details  of  the  convetsstiui 
between  plunliff  and  Casey  were  admisBibteiB 
evidence,  and  that  the  pmntfft  bad  fatrodoced 
a  part  of  them,  Uien  Uie  general  rule  wouki 
apply  that,  where  a  par^  offers  in  evidence  t 
part  of  a  conversation,  toe  other  side  iseatiOed 
to  have  the  whole  said  on  that  occasion  put  in; 
but  it  would  not  extend  beyond  that,— it  doe* 
not  reach  to  what  may  have  been  said  on  other 
occasions. 

See  Adatm  v.  SSama,  tuyra. 

On  the  contrary,  the  Ulf  of  exceptions,  birhr 
construed,  indicates  that  the  coovosation  ad- 
mitted against  plaintiff's  objections  wu  oo  so- 
other occasion  from  that  of  the  accident. 

Tbe  conversation,  admission  of  whicb  mi 
objected  to,  shows  that  Casey  asked  O'Brien  for 
some  tobacco,  and,  not  getting  any,  a^ed  his 
to  look  after  his  madiine  while  he  went  "op 
the  room." 

There  was  no  evidence,  except  what  ajqiean 
in  this  bill,  that  plaintiff  was  prtsent  at  an; 
part  of  the  conversation  between  CBrieo  isi 
Ctasy.  It  is  submitted  that  nothing  ^>pearGD 
tbis  bill  to  indicate  that  plaintiff  was  pieseatii 
any  part  of  the  conversation  between  O'Brioi 
and  Casey. 

Relative  to  the  case  of  (^rk  v.  J^Ietcto-.  I 
Allen,  58,  cited  by  tbe  plaintiff,  but  which  m; 
be  relied  on  by  the  defense  as  well,  attcotion  a 
called  to  tbe  fact  that  in  that  case  the  plaittifl 
had  opened  tbe  inquiry  by  asking  the  witD» 
on  the  examination  in  chief  the  subject  in  R- 
latlon  to  which  the  oraversatim  took  pboe. 

The  court  goes  on  to  state  tai  that  can  (m 
page  56)  that  tbe  more  decisive  answer  to  tke 
objection  was  that  tbe  plaintiff  sought  to  dn« 
an  inference  from  the  fact  that  the  eoovusstios 
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ed  that,  had  the  plaintiff  conflned  her  question 
to  tbe  mere  fact  whether  or  not  a  oonveraa- 
tfoD  was  bad,  and  bad  refrained  from  inquiring 
coDcuning  its  subject-matter,  the  ruBug  would 
have  been  different. 

It  cannot  be  said  that  the  teBt&iaonj  under 
cooaideratlon  could  not  ponibly  have  harnwd 
tbe  plaintiff. 

SAtrman  v.  Vdawire,  L.AW,K  Cb. 9Gent. 
Rep.  483,  106  K.  Y.  643. 

Mr.  S&mnel  Hoar,  for  defendants: 

There  is  only  one  Question  in  this  case,  name- 
ly: whether  the  tesnmony  of  O'Brien  to  the 
coaTeraation  between  himself  and  Casey,  while 
Caa^  waa  in  tlie  act  of  leaving  the  machine  of 
whlcb  lie  bad  charge  and  on  which  the  plaintiff 
was  injured  during  his  abseoce,  was  properly 
admitted  in  evideDCe. 

Tbe  defendants  contended,  and  offered  evi- 
dence to  show,  that  this  custom  or  usage 
permitted  and  authorized  tbe  operative,  under 
the  circumstances  mentioned,  only  to  call  on 
workmen  regularly  employed  in  running  simi- 
lar machines  to  attend  to  and  mn  his  machine 
during  his  absence;  and  claimed  that  the  acci- 
dent occurred  while  the  plaintiff  was  attempt- 
ing, without  right,  authority,  or  direction,  and 
sgainat  positive  orders,  to  run  said  machlDe. 

The  defendants  contended,  and  offered  evi- 
dence to  show,  that  when  Casey  left  his  ma- 
chine, shortly  before  Uie  accident,  as  testified 
bv  the  plaintiff,  he  called  CBiien.wbo  was  em- 
ployed on  a  similar  macbioe,  and  so  within  tbe 
custom  as  claimed  both  by  the  plaintiff  and  de- 
fendants, and  that,  during  Caacfy's  absence, 
O'Brien  was  engaged  in  tending  Casey's  ma6h- 
ine,  tosether  wiib  his  own. 

The  defendants  were  allowed  to  put  in  evi- 
dence tbe  testimony  of  O'Brien  to  the  conversa- 
tion bad  with  Cas^  while  in  tbe  act  of  lea Wng 
his  machine;  and  It  Is  submitted  that  this  vn- 
dence  is  adniissible  on  several  grounds. 

1.  It  was  part  of  the  plaintiff's  case  to  show 
that  Casey  was  obliged  to  be  temporarily  absent 
from  bis  work.  It  was  also  necessary  for  the 
defendants  to  show  the  same  thing,  in  order  to 
prove  that  O'Brien  had  authority  to  run  Casey's 
machine  during  bis  absence.  His  act  of  going 
away,  which  was  put  in  evidence  by  the  plain- 
tiff. Was  equivocal  and  ambiguous  in  all  these 
partlcnlars,  and  in  all  these  particulars  his 
declarations  accompanying  the  act  of  "going 
sway"  serve  to  explain  and  characterize  that 
act.  His  declarations,  in  which  be  told  O'Brien 
to  attend  to  his  work,  "while  be  went  up  the 
room,  or  till  he  returned,"  show  that  bisaheence 
was  a  temporary  absence,  and  sudi  as  brought 
it  witbin  the  custom  pennittiDs  him  to  employ 
another  to  run  his  machine.  Such  a  conversa- 
tion was  a  part  of  the  rtt  geata  and  was  there- 
fore properly  admitted. 

Lund  V.  l)rngAorough,  9  Cusb.  86;  Thorn- 
dike  V.  Boston.  1  Met  Baiem  v.  Lynn.  18 
Met.  544;  Com.  v.&Oonnor,  11  Gray,  94;  Com. 
T.  Bowe,  106  Mass.  600;  Walker  v.  Flynn,  180 
Mass.  ISl;  Stevent  t.  Mik$,  8  New  Eng.  Rep. 
87,  142  Mass.  671. 

2.  The  plaintiff  having  put  in  evidence  tend- 
ing to  show  that  be  was  employed  to  work  on 
this  machine  at  the  time  of  the  accident,  it  was 
competent  for  Uie  defendants  to  show,  as  some 
erldenoe  that  the  plaintiff  wasnotsoempk^fed, 
that  anather  wt^num-^uunely.  CBrira— was 
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employed  to  ran  and  manage  that  madilne  at 
that  tiiDe;  and  it  was  competent  for  them  to 
show  tbe  manner  of  his  employment,  and 
theref  we  to  put  in  evidence  the  declarations  of 
Casey,  their  agent,  through  whom  O'Brien  waa 
employed,  which  contained  the  terms  and 
riiowea  the  drcumstances  and  manner  of  his 
em^dOTinent 

8.  'The  conversation  in  question,  showing,  as 
it  does,  that  Casey's  "going  aw^' was  suoi  as 
to  necessitate  tbe  employment  of  another  work- 
man in  his  place,  serves  to  Identifv  it  as  tbe 
same  "going  away"  during  which  toe  plaintiff 
says  that  be  baa  tbe  conversation  in  conse- 
quence of  which  he  attempted  to  run  the  ma- 
rine; and  It  Is  therefore  admissible  on  this 
ground. 

EarUY.  SatU,  11  Allen,  1. 

4.  As  tbe  conversation  to  which  the  plaintiff 
testified,  and  that  to  which  O'Brien  testified, 
occurred  at  substantially  tbe  same  time,  with 
the  same  person.uoderthesame  circumstances, 
and  on  the  same  subject-matter;  and  as  the 
plaintiff  bad  not  put  in  evidence  the  terms  or 
substance  of  the  conversation  which  he  alleged 
be  had  with  Casey,— the  jury  would  be  author- 
ized to  find,  either  that  it  wasone  and  tbe  same 
conversation,  and  therefore  its  terms  became 
material  as  showing  that  it  contained  no  author- 
ity to  the  plaintiff  to  work  at  tbe  machine,  or, 
if  a  different  conversation,  that  the  phintlfl 
beard  it,  and  therefore  Ita  tennsare  material  as 
showing  that  tbe  plaintiff  knew  that  this  ma- 
chine, during  tbe  absence  of  Casey,  was  in 
charge  of  O'Brien. 

Holmes,  •A,  delivered  the  opinion  of  tbe 
court: 

Tbe  plaintiff  was  injured  by  a  machine  which 
It  was  not  bis  regular  duty  to  attend.  He  al- 
leged that  be  was  employed  bythe  defendants 
to  attend  to  it  at  tbe  time.  The  defendants' 
evidence,  on  the  otiier  band,  waa  that  be  was 
Intermeddling  without  right  and  against  orders. 
To  make  out  that  be  was  employed,  the  plain- 
tiff put  in  evidence  that  there  was  a  known  cus- 
tom of  tbe  workmen  in  tbe  mill  employed  to 
run  snch  machines,  when  obliged  to  absent 
themselves  temporarily,  to  call  in  other  em- 
ployees, and  that  the  regular  workmao,  Cas^, 
went  out,  and  Just  before  doing  so  bad  a  con- 
versation with  him,  in  consequence  nf  which 
tbe  plaintiff  attended  to  Casey's  machine  during 
bis  aljsence.  To  meet  this,  the  defendants  put 
in  the  testimony  of  another  workman,  O'Brien, 
that  Casey,  just  before  going  out,  asked  him  to 
attend  Casey^a  machine,  and|tbat  O'Brien  did  so. 
The  only  exception  is  to  the  admission  of  what 
Casey  uid  to  O'Brien. 

Tbe  conversation  referred  to  the  occasion 
testified  to  by  the  plaintiff,  and  was  alleged  to 
have  happened  at  the  same  time  as  that  on 
which  the  plaintiff  alleged  the  conversation 
with  himself  to  have  taken  place.  O'Brien's 
evidence  therefore  tended  to  show  that  the 
plaintiff  was  not  requested  to  attend  Gasey'a 
machine,  for  the  juty  would  have  been  war- 
ranted in  finding  that  there  was  only  one  con- 
versation upon  the  matter,  and  that  that  waa  a 
request  from  Casey  to  O'Brien,  and,  even  if  the 
alleged  cooversatiwis  had  been  placed  a  mo- 
ment apart  by  the  respective  mtDeases.  and 
that  with  O'Brien  had  tak^ii^HiMGti$^e 
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tiff'B  absence,  it  would  have  been  unlikely  that 
Caaey,  within  a  few  minutes,  would  have  re- 
quested two  persons  to  take  charge  of  the  same 
work  at  the  same  time. 

A  request  from  Casey  was  none  the  less  ma- 
terial to  the  plaintiff's  case,  that  he  did  not  tes- 
tify to  it  in  terms,  but  left  it  to  be  inferred  from 
the  other  facta  put  In  evidence.  The  oonversa- 
tion  with  O'Brien  was  properly  admitted  as 
tending  to  disprove  it. 

£ieception*  owrrui&i. 


8.  B.  LOGAN 

V. 

James  R.  DOCKKAY. 

An  ajfreement  ^ven  by  defendant  to 
plaintiff,  on  taking  an  aailpunent  of  a 
ehattel  mortise*  whereby  defendant 
promimd  to  pay  to  the  plaintiff  om 
haJf  of  the  amoniit  mdlwtctd  on  the 
mortffage  over  and  above  |1M,  requires 
a  diTUion  of  the  ffroee  amonnt  oolleeted 
in  excess  of  $150. 

(Suffolk — FUed  llaroh  2, 1888.) 

ON  defendant's  exceptions.  Owrrultd. 
Action  on  contract  to  recover  one  half  of 
the  excess  over  $1S0 '  collected  on  a  second 
mortgage. 

On  the  trial  in  the  superior  court,  the  court 
ruled  that  defendant  was  liable  to  plaintiff  for 
one  half  of  the  gross  amount  in  excess  of  said 
$100  collected  by  defendant  on  the  mortgage. 
Defendant  allwed  exceptions. 

Mr.  H.  J.  Edwmrda.  for  defendant: 

The  contract  shows  that  it  was  a  business 
venture,  and  that  it  was  made  and  written  In  a 
hasty  and  thoughtless  manner;  and  plaintiff 
did  not  expect,  nor  defendant  intend,  that  the 
gross  excess  should  be  paid,  but  onW  the  net 
amount  received  1^  defendant  after  deducting 
the  proper  and  necessary  expenses  which  the 
defendant  was  obliged  to  incur  in  order  to  col- 
lect anything  on  it. 

J/r.  O.B.  Mowry.  for  plidntifl: 

1.  I^rol  evidence  is  not  admissible  to  en- 
law,  vary,  or  control  a  written  contract. 

2.  Said  agreement  should  be  coostnied  most 
strongly  against  defendant  executing  same,  if 
there  is  any  doubt  as  to  its  true  Unport  and 
meaning.  "If  the  defendant  was  unskillful  in 
the  use  of  language,  and  did  not  express  In 
writing  what  be  meant,  it  Is  his  misfortune." 

Plaintiff  would  cite  the  following  cases: 
Daaeomb  v.  Sariell.  1  Allen,  881;  DriteoU  v. 

IH$ke,  81  Pick.  508;  Barker  v.  Bwt,  6  Cush. 

m-,  JSUtff-  V.  WM,  186  Blass.  898. 

C>  Allen,  J. ,  delivered  the  opinion  of  the 
court: 

The  defendant  took  from  the  plaintiff  the  as- 
signment of  the  second  morte[age,  of  the  face 
value  of  $300,  subject  to  a  pnor  mortgage  of 
92,000  upon  the  same  cbattels,  for  which  he 
paid  to  the  plaintiff  $150  in  money,  and  gave 
to  him  the  written  agreement  deciued  on,  by 
which  he  promised  to  pay  to  the  plaintiff  "one 
half  of  the  amountooUet^  on  snid  morgue 
ovtf  and  above  $UK>;  tbtAia,  one  half  <n  the 
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excess  over  $150  collected  on  said  mortgage  bf 
me  or  my  assigns."  The  defendant  now  coo- 
tends  that  he  is  only  bound  to  pay  one  half  of 
the  net  amount  colieeted  him  over  and  above 
the  $100,  after  deducting  certain  dtabtusamli 
and  expenses.  But  the  agreement  does  not 
admit  of  this  construction.  There  is  nothins 
in  the  agreement  to  show  that  it  .was  under- 
stood that  the  defendant  would  neoeesarilv  be 
put  to  any  disbuisemente  or  expenses,  or,  if  so, 
that  they  would  protntdy  be  oonsidersble  in 
amount.  The  defendaat  took  his  chance.  He 
would  retain  $150  at  all  events,  to  reimbum 
himself  for  the  sum  paid  to  the  {daiotiff.  and 
would  also  retain  one  half  of  the  excess  abore 
that  sum.  If  he  bad  meant  the  net  excess, 
after  deducting  whatever  payments  be  mi^t 
see  fit  to  make,  he  should  have  said  so.  Boi 
there  is  nothing  to  show  that  he  did  not  oa- 
sider  himself  suffldenUy  protected  toy  tbe  ra- 
ervation  of  one'lialf  or  the  gross  excess;  and 
such  Is  the  meaning  of  his  words. 
Beeeptiont  merruted. 


Ellas  HAH 
«. 

Thomas  KERWIN. 

Where  a  apeelaljdenlal  of  the  g«niae> 
nesa  of  the  ei^natnn  of  a  written  m- 
strument  declared  on  is  defective*  the 
court  may  in  its  discretion  allow  an 
■jnendment  thereof,  uutexceptton  will 
not  lie. 
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(Suffolk — Filed  Marohl,  IMS.) 

N  01810110*8  exceptions.  Overruied. 
Action  of  contract  to  recover  the  amount 
of  a  promisBorr  note  alleged  to  have  been  msde 
by  the  defenunt,  Thomas  Eerwin,  and  is- 
dtnsed  to  the  plaintiff.  Before  the  eatir  of 
the  action  the  deftendant  died,  and  HaijKtr- 
win,  bis  executrix,  appeared  as  defendant,  tod 
filed  the  following  answer: 

"And  tbe  defendant,  foranswer.  deniesesdi 
and  every  item  and  allegation  in  tne  plaintiff* 
writ  and  declaration  contained,  as  fully  st  U 
each  item  was  taken  up  in  (wder  and  imm 
separately. 

"And  further  answering,  defendant  dews 
the  genuineness  of  the  nenatore  to  tbe  note  d^ 
ckred  on,  and  says  that  Tf  any  such  note  VM 
made, — and  she  denies  that  an^  such  notewai 
made  by  tbe  testator  during  his  lifetime,— tkt 
same  has  been  paid  in  full. 

Upon  the  trial  tbe  court  ruled  that  tbe  » 
Bwer  was  not  sufficient,  under  the  statula; » 
require  the  plaintiff  to  prove  the  genohMBca 
of  tbe  rignature.  Tbe  defendant  thoenpta 
moved  to  amend  tbe  answer  by  adding  tbe  M- 
lowing  after  the  word  "defendant:"  "doic 
the  genuineness  of  the  signature  thereof,  ud 
demands  that  it  shall  be  proved  at  the  (ritl ' 
llie  court  allowed  the  amendment.  Tbe  toy 
found  a  verdict  for.  the  defendant,  and  pws- 
tifl  alleged  exceptions  to  the  mling. 
JAstn.  Wlnin  ft  FMwOd.  ^  plslatil: 
idimtfa  am^idmeot  dionld  not  ten 
that  "4 


Tbe  defeoi 
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natures  to  irritteD  instnimeDts  declared  on," 
«tc.,  shall  be  taken  as  admitted  unless  the  party 
souebt  to  be  cbai^;ed  thereby  flies  In  cour^ 
frhhin  the  time  allowed  fm  an  answer,  a  special 
denial,  etc. 

Pab.  Stat.  chap.  167,  §  21. 

The  statnte  provides  a  "rule  of  evidence  and 
practice,  rather  than  a  rule  of  pleading."  The 
•pedal  denial  and  demand  mentions  in  the 
•tatute  are  no  part  of  the  pleadings.  Conse- 
quently, DO  amendment  can  be  allowed  by  the 
eoart  against  objection,  extending  ttie  time  of 
filing  the  notice. 

True  T.  DiUan,  188  Mass.  S47. 

The  same  rule  shonld  he  applted  in  this  case 
as  is  applied  to  the  notice  required  by  the 
statute  to  be  given  to  municipalities,  of  injuries 
sustained  through  a  defect  in  a  highway  or 
street,  etc.,  and  Is  likewise  applied  to  the  fil- 
ing of  motions  to  dismiss  pleas  in  abatement, 
and  to  rules  of  evidence  and  practice.  This 
court  has  held  that  the  court  had  no  power  to 
allow  an  answer  In  abatement  to  be  filed, 
which  had  not  been  filed  within  the  time  pre- 
4cribed. 

Haatingt  v.  BoUon,  1  Allen,  680. 

Mr.  P.  B.  Klenuui,  for  defendant: 

The  statutes  authorize  the  courts,  in  their 
discretion,  to  allow  amendments  in  any  civil 
suit  or  proceeding,  by  change  of  parties  or  of 
form^  of  action,  or  in  any  otna-mattv,  in  order 
to  maintain  the  salt  for  the  cause  for  which  it 
was  intended  to  he  brought,  or  to  enable  the  de- 
fendant to  make  a  legal  defense. 

Qen.  Stat.  chap,  41.  82;  Pub.  Stat, 

chap.  167,  %%  41,  42,  85;  Winch  v.  Hotmer,  122 
Mass.  488;  Bwiland  v.  Green,  188  Mass.  421; 
Vo^eio  T.  Orotedl,  IM  Haas.  280;  8angtT  v.  Nea- 
ten.  Id.  808. 

The  amendment  was  allowed  on  terms;  a 
coDtinoance  was  offered  to  the  plaintiff;  con- 
Mquently  no  injury  was  done  the  plaintiff.  It 
is  plain  uat  the  amendment  is  merely  supply- 
hie  a  formal  defect  (in  the  answer)  cauaea  by 
mistake  or  inadvertence,  and  falls  within  the 
statutory  authoriQr  to  allow  amendments;  to 
such  allowance  the  plalnttfl  is  not  entitled  to 
except. 

JSlann  v.  Brtteer,  7  Allen,  208;  Terry  t. 
Br^htman,  188  Haas.  586. 

The  allowance  of  the  amendment  was  within 
the  discretion  of  the  superior  court,  to  the 
exercise  of  whidi  no  exception  lies. 

Hutehirimm  v.  Tucker,  124  Mass.  240;  letiter 
T.  Letter,  8  Gray,  487;  Qtorg*  v.  Reed,  101 
Man.  878;  Pabw  Stat.  chap.  1^,  ^  4S. 

A  conthraaace  having  been  offered  to  the 
plaintiff,  it  does  not  appua  that  the  plaintiff 
baa  in  any  respect  been  prejudiced  1^  the  ac- 
tion of  the  court. 

Aldrieh  t.  Aldritk,  8  New  Eng.  "Rep.  181, 
148  Mass.  45. 

There  is  a  large  discretion  Tested  in  the 
superior  court  in  the  matter  of  amending  their 
ncoida. 

fitouyw's  FiiUUan,  186  Mass.  889. 

Morton,  Ok.  J. ,  ddlvered  Uu  oplnicni  of  the 
court: 

Our  statutes  of  amendments  are  very  broad 
in  tbeir  spirit  and  scope,  allowing  amendments 
at  any  tiroe  befcte  Inagment  in  a  dvti  suit.  In 
VBCj  matter  eltber  of  form  or  sahMance;  in  any 


process,  pleading,  or  proceeding.  In  the  suit, 
which  may  enable  the  plaintiff  to  sustain  the 
action,  or  the  defendant  to  make  a  legal  defense. 
Pub.  Stat  chap.  167.  S§  41-44. 

The  special  denial  of  the  genuineness  of  the 
signature  to  a  written  instrument  declared  on, 
required  by  Pub.  Stat.  chap.  167,  g  21,  if  not 
in  strictness  a  part  of  tiie  pleadings  Is  an  im- 
portant proceeding  in  thecase.  It  istobeflled 
"within  the  time  allowed  for  an  answer," 
which  bv  leave  of  court  may  l>e  at  any  time  be- 
fore triu.  It  falls  within  the  letter  and  the 
spirit  of  the  statute;  and,  if  the  special  denial  is 
imperfect,  we  can  have  no  doubt  that  it  ia 
within  the  power  of  the  court  to  allow  an 
amendment  to  the  same  extent  that  it  might 
allow  an  amendment  to  an  answer,  and  upon 
such  terms  as  it  deems  reasonable.  Such  an 
amendment  is  within  the  discretion  of  the 
court,  and  no  exception  lies  to  the  exercise  of 
this  discretion. 

SiteqpitSont  oetrrvled. 


John  P.  COIfSTANTINmES 

0. 

James  L.  WALSH,  Ext.  of  Louisa  Constan- 
tlnides. 

1.  The  fluwrat  axponaes  of  a  Murled 
woman  are  a  preferred  charge  upon  her 
estate. 

2.  Where  a  married  woman  dies  leaTinfr 
■an  eatate,  it  Is  not  the  legal  duty  of 

her  husband  to  pay  the  funeral  expenses. 
8.  Where  the  ftaneral  e^ienaes  of  a  mar- 
ried woman  leavlnff  an  estate  are  paid 
by  her  hnabanddt  IB  not  to  be  presumed, 
in  the  absence  of  evidence,  that  be 
waives  his  l^;al  rights  and  makes  a  gift 
to  the  estate:  and  the  same  ma/r  be  re- 
covered by  him. 

rSoffolk  Filed  March  S,  1888.) 

ON  plaintiff's  exceptions.  Sustained. 
The  plaintiff  was  the  husband,  and  the  de- 
fendant is  the  executor,  of  Louisa  Gonstantlnl- 
des,  who  died  October  38,  1884,  possessed  of 
separate  estate,  all  of  which  |she  gave  to  her 
son,  the  stepson  of  plaintiff,  by  her  will,  ad- 
mitted to  probate  November  17,  1884.  The 
plaintiff  had  no  kn<mledge  of  the  will  until 
three  weeks  after  her  denase.  Between  Oc- 
tober as,  1884,  and  October  27,  1884,  be  con- 
tracted, and  on  October  27,  1884,  paid,  a  bill 
for  necessary  funeral  expenses  of  his  deceased 
wife.  The  amount  of  the  bill,  |1S1,  was  agreed 
to  be  reasonable,  and  Is  sued  for  in  this  action. 

It  was  not  contended  that  the  executor  bad, 
prior  to  or  after  bis  apptrintment,  made  any 
promise  of  payment. 

The  defendant  asked  the  court  to  rule  that 
the  plaintiff  could  not  recover;  and  the  (»>urtso 
ruled,  and  ordered  a  verdict  for  defendant. 
Plaintiff  allesed  exceptions. 
Mr.  J,  A.  Kaxwellt  for  plaintiff: 
Tl)e  defendant  contends  that  the  law  made 
it  the  duly  of  the  plaintUt  to  bury  his  deceased 
wife;  that  when,  UNefore,  he  pald-the  under- 
taker's bUto  he  exUnguiafa^^yM>WDa@^&3 
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cannot  be  legally  reimbursed  out  of  the  assets 
of  her  estate.  This  would  be  so  if  she  left  no 
estate;  perhaps,  if  she  left  estate,  such  was  the 
du^  of  tiie  plaintiff  prior  to  Stat  188S.  chap. 

Weld  T.  Walker,  180  Maai.  422;  CSinningham 
V.  Beardon,  98  Mass.  588;  Lakin  t.  Ame»,  10 
Cusb.  198,  221. 

It  seems  that  the  statutes  of  distribution  in 
this  Commonwealth,  commencing  with  the  stat- 
ute of  1803,  have  made  it  primarilv  the  duty  of 
the  administrator  to  pay  the  funeral  expenses  of 
the  deceased;  and  the  duty  of  the  survivin/t 
husband  or  surriring  wife  became  secondary. 

U  tbe  earlier  statutes  did  not  relieve  the  hus- 
band as  against  the  admiuistralor  of  his  wife's 
estate,  it  is  certain  that  Stat.  1882,  chap.  141, 
did  give  him  such  relief. 

It  nuv  be  said  that  in  the  case  at  bar  the 
plaintiff  paid  as  BurviTlog  husband,  and  not  as 
administrator.  Not  so;  when  he  contracted 
and  when  he  paid  the  bill,  be  had  no  knowledge 
of  the  existence  of  the  will,  and,  so  far  as  he 
knew,  had  a  right  to  administer  on  tbe  estate. 
He  therefore  paid  aa  administrator  expectant, 
or  as  executor  in  his  own  wrong,  an^d  as  such 
he  is  protected  by  statute  against  the  true  ex- 
ecutor or  administrator,  to  tbe  extent  of  bis 
payments  for  debts,  f  unenl  expoises,  and  other 
charges. 

Pub.  Stat.  chap.  183,  §  18. 

We  suppose  that  Pub.  Stat.  chap.  187, 1-nsol- 
i>ent  Ettatea  of  Deeeated  Pertont,  includes  estates 
of  deceased  wives,  and  §  1  makes  such  estates 
subject  to  the  payment  of  funeral  expenses.  If 
^Is  plaintiff's  wife's  estates  bad  been  represent- 
ed Insolvent,  be  could  have  proved  his  claim  in 
insolvency. 

Savage  v.  Winchester,  15  Gray,  458. 

The  policy  of  our  Legislature  has  been  "to 
enlarge  the  rights  and  liabilities  of  married 
women  as  to  property,  and  to  impair  tbe  unity 
and  identity  of  interest  between  husband  and 
wife  which  existed  at  common  law.  As  the 
laws  have  destroyed  this  unity,  tiie  Incidents  or 
consequences  of  we  unity  ought  not  to  oontinne 
to  operate." 

Butler  V.  Ivet,  189  Mass.  202,  204. 

The  view  we  contend  for  does  not  relieve  the 
husband  of  bis  common-law  duty  and  liability 
when  his  wife's  estate  is  insolvent,  and  tbere- 
fwe  does  not  deprive  him  of  his  interest  in  and 
control  over  tbe  Dody  and  burial  of  his  wife, 
and  is  not  in  conflict  with  tbe  three  cases  first 
cited  io  this  brief.  ^ 

It  is  immaterial  that  tbe  plaintiff's  wife  died 
testate.  The  residue,  under  the  statutes  of  dis- 
tribution, comprises  all  the  personalty  that  can 
be  disposed  of  by  wilL  An  executor  is  an  ad- 
ministrator. 

If  the  administrator,  before  his  appointment, 
empltm  tbe  undertaker,  he  is  afterwards  liable 
upon  bis  express  promise,  and  chanreable  de 
loniapropriu,  with  tbe  privilege  of  iwowance, 
however,  in  his  probate-court  accounts,  for  ex- 
penditures thus  reasonably  made.  If  he  bats 
made  no  such  promise,  he  is  nevertheless  liable 
upon  a  promise  raised  by  law,  toany  person,  for 
tbe  reasonable  exposes  of  burying  tbe  de- 
ceued,  and  in  suob  case  he  is  cha^eaUe  ds 
honit  intettati  or  Uitatarit, 

Bawney  t.  Uvldoon.  180  Mass.  804.  j9ee  Id. 
pp.  806,  806  and  cates  dted. 
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Mr.  Oeorffs  A.  Braes,  fat  defendaiU: 
This  action  cannot  bemalnbdned,  for  the  fol- 
lowing reasons: 

1.  Tbia  plaintiff  b  seeking  to  nooT«r  for  tbe 
performance  of  a  duty  which  the  law  impoaed 
upon  bim. 

CunviTtgham  v.  Rear  don,  98  Haas.  68ti. 

2.  No  suit  could  have  been  maintained  againat 
tbe  defendant,  when  living,  by  ber  himtiand, 
and  her  death  does  not  gain  a  ri^t  of  actka 
against  her  executor. 

8.  The  bill  in  suit  was  voluntarily  contncted 
for,  and  paid,  by  tbe  plaintiff;  and  oboontxacc, 
express  or  impfied,  ezisiB  as  against  thv  de- 
fendant. 

H<4bm,  J.,  delivered  tbe  opinion  of  tlie 

court: 

Tbe  funeral  expenses  of  tbe  testatrix  were 
a  [ffeferred  cfaargie  upon  ber  estate.  Pub.  Stat, 
chap.  185,  %  8;  chap.  187,  g  1;  Stat.  1882,  cbap. 
141.  Under  these  statutes  and  those  estabUah- 
ing  the  independent  position  of  married  woomd 
with  regard  to  their  property,  we  think  that,  aa 
between  tbe  estate  of  a  married  woman  ieariii^ 
property  and  her  husband,  tbe  liability  of  Che 
estate  must  be  regarded  as  primary,  ud  that 
it  would  be  unreeisonable  to  charsn  the  hus- 
band for  tbe  foneral  expense^  in  aU  eraiti^  aa 
necessaries,  irrespective  of  any  bult  on  his 
part. 

If,  then,  it  was  still,  as  formerly,  tbe  plain- 
tiff's leff^  duty  to  see  that  his  wife  was  buried, 
but  her  estate  was  primarily  liable,  he  ia  entitled 
to  recover  his  reasonable  expenditures,  as  in 
other  cases  w  here  a  person  baa  paid,  in  ponuaaoe 
of  a  l^al  duty,  what,  as  betwem  blnuelf  aad 
another,  that  other  was  bound  to  pv.  Tbere 
is  no  technical  difflcultv  in  a  husband's  impoa- 
ing  a  liability  upon  his  wife's  executor,  after 
her  death. 

If  it  was  not  the  plaiotifTs  l^[;al  duty  to  do 
what  he  did,  nevertheless  we  are  of  opinion 
that  be  stood  on  no  worse  ground  than  a  siran- 
ger  would  have  done.  A  stnui^  conU  bate 
recovered  against  the  estate  of  a  man,  if  bewaa 
justified  in  tntermeddling  (Aseen^  t,  JAiUaM, 
189  Mass.  804,  806),  andxonneriy  intbecaMitf^ 
a  married  woman  be  could  have  reooveied 
against  ber  husband  (Laktn  v.  .^met,  10 Co^ 
198,  221;  Weld  v.  Walieer.  ISO  Haas.  422.  488; 
Bradehaw  v.  Beard,  12  C.  B.  K.  S,  844).  Ua- 
doubtedty  he  could  now  recover  against  ber  es- 
tate. If  so,  the  husband  can.  In  such  a  mat- 
ter it  is  not  to  be  presumed  that  the  husband 
waives  his  legal  rights  and  makes  a  gift  to  the 
estate  of  his  wife,  in  the  absence  of  any  cxpm- 
sion  or  other  evidence  to  that  effect 

S^ee^pHontmutained. 


Austin  FORD 

«. 

Garrett  LINEHAN. 

In  an  action  to  recover  $580  for  the  ereo- 
tiOD  of  a  curbing  around  a  burial  lot,  ia 
pursuance  of  a  written  eoBtraet  with 
the  onlv  MB  of  the  «lefa«il—t.  tbe 
owner « the  lot,— where  it  appeared  that 
the defiandMit  wmm  ■gan  ■M.vhfr 
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Awe  years,  was  poaaeased  of  eoaaider- 
alU*  property,  intended  before  be  was 
taken  aick  to  pat  a  carbine  around  bis 
lot.  and  alined  a  request  to  the  super- 
intendent of  the  cemetery  to  allow  the 
plaintiff  to  set  the  curbing;  that  the 
■on  bad  rery  little  property  of  his  own, 
had  to)d  defendant  of  the  oontract  with 
plaintiff,  and  had  conferred  irith  him 
about  the  work  from  time  to  time  dax- 
tag  its  progress,  and  was  defendant'a 
seneraA  a^feat  for  the  transaction  of 
his  business,  and  had  said  nothing  to 
ahow  that  he  intended  the  work  as  a  gift 
to  the  defendant, — the  Jury  was  Jnatl- 
BmA  in  drawing  the  inference  that  the 
•onaetedCar  the  £m,ih»r  in  the  matter, 
notwithstanding  the  testimony  of  de- 
fendant and  his  son  to  the  contrary. 

(Suffolk  Filed  Uarofa  2, 1888.) 

OK  defendant's  eioeptloDs.  Overruled. 
Action  on  a  contract  executed  by  plaintifl 
with  defendant 

The  facts  soflSdently  aiqiear  in  the  opinion. 
The  defendant  requested  the  court  to  rule 
ttiat  there  was  no  evidence  which  would  war- 
rant the  jury  in  finding  that  the  defendant  was 
a  party  to  the  contract.    The  court  refused,  and 
fubmltted  the  case  to  the  jury,  with  ioBtruc- 
dons  not  excepted  to.   Juiy  found  for  the 
plaindfl;  defendant  alleged  vxoeg^Ssau. 
Mr.  jr.  A.  Haxwell*  for  defendant: 
The  defendant's  name  does  not  appear  in 
the  agreement  and  there  Is  nothing  therein  to 
suggest  agency.  The  plaintiff  In  fact  presented 
hisbill,— "Denis  A.  Lindian,  to  Austin  Ford, 
Dr." 

There  is  nothing  in  the  tesUmony  which  war- 
ranted a  finding  uat  Denis  A.  Lineban  acted 
as  agent  in  making  said  agreement,  or  that  the 
agreement  was  ratified  by  the  defendant. 

The  only  agency  disclosed  by  the  evidence 
was  an  agency  to  represent  the  defendant  as 
owner  of  the  houses,  to  collect  rents,  to  con- 
tract bills  for  repair,  to  let  tenements,  and  gen- 
erally to  do  what  was  incidental  to  the  man- 
agement of  snch  raalty. 

The  pl^tiff  was  not  led  tofbdieve,  and  did 
not  believe,  that  the  son  was  acting  for  the 
father.  At  the  time  he  made  the  agreement, 
and  after  the  completion  of  the  work, lie  looked 
to  the  son  for  payment;  and,  in  spite  of  the  fact 
that  he  had  in  the  mean  time  received  a  note, 
signed  by  the  father,  empowering  him  to  get  a 
permit  from  the  cemetery  authorides  to  go  upon 
the  lot,  be  even  brought  a  suit  agsuut  the 
eon. 

The  work  done  Inr  the  plaintifl  was  not 
more  to  the  benefit  of  the  father  than  tlie  son. 
The  son's  Interest  and  motive  were  equally 
strong.  Burial  lots  are  not  real  estate  of  the 
so-«afled owners.  They  have  merelva  rigbtof 
burial, — an  easement;  uid,  whileUie  l^jal  nde  Is 
reqoiied  to  be  Id  the  name  of  one  member  of  a 
family,  the  rights  of  all  in  the  lot  are  r^;iilated 
by  law. 

Pub.  Stat.  chap.  83,  §g  2-4. 

Id  Arnold  v.  Bpurr,  180  Mass.  847,  much 
stress  seems  to  be  laid  upon  die  tatA  that  the 
plaintiff  sold  his  goods  upon  the  credit  of  the 
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person  whom  he  supposed  to  be  the  owner,  and 
It  is  said  that  otherwise  "his  relation  to  the 
subject  would  be  entirely  changed."  In  the 
case  at  bar  the  plaintifl  ^ve  credit  to  the  son, 
although,  and  after,  he  Knew  the  father  was 
the  owner. 

If  there  was  no  agency  in  the  beginDing,  there 
wu  certainly  no  evldraice  of  ratilcation. 

Defendant  was  not  called  upon  to  approve  or 
disapprove  the  act  of  his  sod,  and  hia  failure  to 
disapprove  is  without  effect.  He  never  had 
any  communication  with  the  plaintiff;  and 
there  is  no  evidence,  apart  from  the  evidence 
of  original  agency,  tending  to  show  any  know- 
ledge that  the  plaintiff  would  ever  make  any  de- 
mand upon  him  for  payment. 

Mr.  Thomas  F,  MoOoire,  for  plaintiff: 

The  ruling  of  the  court  was  correct,  as  It  was 
a  question  of  fact,  properly  submitted  to  the 
jury,  to  say  whether  or  not,  on  all  the  evidence, 
the  defendant  was  a  party  to  the  contract,  ana 
whether  or  not  Denis  A.  Linehan  was  hu  au- 
thorized agent. 

Bud  V.  Ashbumham  B.  Co.  180  Mass.  48,  47; 
Totier  t.  Orqfta.  128  Bfass.  480. 

It  was  a  question  for  the  jury  to  say  what 
was  the  intention  of  the  defendant. 

The  question  here  is  whether  there  isany  evi- 
dence which  can  properlv  be  submitted  to  the 
jury,  and  upon  which  they  can  find  for  the 
plaintiff. 

Fortffth  T.  Hooper,  11  Allen,  410;  3  Met.  810; 
Lerned  t.  JoArs,  0  AlleD.  410;  Qovtm  t.  Klatu, 
101  Mass.  4M:  KingOeuw.  Datit,  104 Mass.  178; 
5arftf«WT.  123  Mass.  184;  LoveUv.Wil- 
lianu,  126  Mass.  480. 

The  actioD  was  properly  brought  against  the 
defendant,  as  he  was  a  party  to  the  contract  from 
the  time  that  he  gave  the  order  to  the  superin- 
tendent of  the  oemeteiy  nndl  the  work  was  en- 
tirely completed;  his  authorized  agest  report- 
ing to  the  defendant  without  any  objection  from 
him  as  the  work  progrepsed  step  by  step. 

Brigham  v.  Foster,  7  Allen,  419;  Bragg  v. 
Bonton  (ft  W.  B.  Corp.  9  Allen,  B4;  89  Vt.  7». 

Silence  of  the  defendant,  with  a  knowledge 
of  all  the  facts,  makes  him  legally  liable. 

2  Met.  848;  26  Wend.  227;  8  Mass.  70. 

Every  act  on  the  part  of  the  defendant,  from 
the  time  that  he  signed  said  order  until  the  con  - 
tract  was  completed,  was  a  ratification  of  said 
contract  in  law. 

Oreenjieldliankv.  Craft* A  Allen,  447;  Foi- 
ter-v.  BoekweU,  104  Mass.  167;  MaWieicsv.  Ful- 
ler, 123  Mass.  446;  Coinbt  t.  Seott,  12  Allen,  40S. 

A  ratification  once  deliberately  made  upon 
knowledge  of  the  facts  becomes  at  onceobliga- 
toiT,  and  cannot  afterwards  be  revoked  or  re- 
called. 

18  U.S.9Cranch,158(8L.ed.688);  16  Tex. 
461;  44  N.  H.  40;  11  Iowa,  238. 

A  principal,  with  the  knowledge  of  the  agent's 
acts,  must  give  notice  of  bis  dissent  withtn  a 
reasonable  time,  or  his  assent  or  ratification  will 
be  presumed. 

12  Johns.  800;  6  N.  Y.  198;  7  Bush  (Ky.),  884. 

Hortoa,  Gh,  J.,  deHvered  the  ofrioion  of 
the  court: 

The  written  contract  for  the  wo^k  which  la 
sued  for  was  signed  by  the  sod  of  the  defend- 
ant; but.  If  the  plaintiff  can  proro-thatincen- 
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tractiog  for  the  work  the  son  wafl  acting  as  the 
agent  of  the  defendant,  this  action  can  be  main- 
tained. Whether  he  was  bo  acting  is  a  (question 
of  fact,  for  the  jury,  and  we  are  of  opinion  that 
there  was  evidence  at  the  trial  which  was  prop- 
erly submitted  to  them  upon  this  iBsu& 

It  appeared  that  the  defendant  was  sevent;^- 
three  years  old,  and  had  been  conflned  to  bis 
house  for  five  years  by  rheumaUsm;  that  he  was 
a  man  of  considerable  property;  that  be  was 
the  owner  of  the  lot  in  the  cemetery,  on  which 
the  work  was  done;  and  that,  before  tbe  work 
was  begun,  he  signed  an  application  for  a  per- 
mit to  do  it,  addressed  to  the  superintendent  of 
the  eemetory.  There  was  evidence  tending  to 
show  that  toe  son  hadveiy  IHtle  property;  uat 
he  told  tbe  defendant  of  nis  contract  with  tbe 
plaintiff,  and  conferred  with  the  defendant 
from  time  to  time  during  the  progress  of 
the  work;  that  he  was  an  only  son  and  his 
father's  general  agent  for  tbe  transaction  of  all 
his  businesB  affairs;  that  Uie  defendant,  before 
be  was  taken  sick,  bad  in  his  mind  tlie  idea  of 
putting  curbing  about  bis  lot.  and  oonsultod 
with  bis  wife  about  it;  and  that  neither  during 
the  work,  nor  after  it  was  complete,  was  any- 
thing said  between  the  father  and  tbe  son  to 
show  that  it  was  intended  by  the  latter  as  a  gift 
to  his  father.  The  circumstances  of  the  parties 
make  it  very  improbable  that  he  would  or 
could  make  so  large  a  gift  All  the  evidence 
points  tothe  inference  that  thefson  was  acting  for 
Lis  father.aod  that  both  ao  understood  it;  and  we 
think  the  jury  mlgbt  fairly  draw  this  inference, 
notwithstanding  uie  testimony  of  the  defend- 
ant and  his  son  to  the  contrary.  They  saw  the 
witnesses,  and  could  best  judge  of  the  credit  to 
which  they  were  entitled. 

EUcep(um$  overruled. 


Henry  HUNT 

V. 

WiUiam  BROWN,  Admr. 

1.  In  determining  whether  an  act  was 
dealt  with  by  the  parties  to  an  oral 
afcreement  aa  a  eonsidaration,  it  is 
enoofifb  that  the  immediate  effect  of  the 
act  was  an  abandoBnaent  of  an  actual 
or  sappo&ed  rig'htt  whatever  the  balance 
of  advantages  may  be. 

3.  Where  a  party  holding  notea  against 
another  promised  the  maker  that,  if  he 
would  assent  to  a  compromise  of  certain 
claims  against  third  parties  in  which 
said  maker  was  interested,  he,  the  said 
promisor,  would  accept  in  full  payment 
of  his  notes  such  percentage  thereof  as 
was  received  in  settlement  of  the  claim 
in  which  the  maker  was  Interested,  the 
assent  of  the  maker  and  eomproiBlae  of 
his  claim  were  sufficient  eottsiderfttlan 

.  for  the  promise. 

8.  In  an  action  brought  upon  the  notes 
thereafter  by  the  legal  representative  of 
the  payee  and  promisor,  the  maker  was 
not  oonnd  to  plead  the  agreement  in  de- 
fmse.  A  breach  of  the  agre— Bt  was 
a  sabstantial  eanao  of  aetton  upon 
wUeh  the  proaalseo  might  brlii||>  niiit. 

(Suffolk — Filed  Marob  %,  1888.) 
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N  defendant's  exceptiona  Ovemled. 
This  is  an  action  of  contract  broagfat  to  re- 
cover back  money  paid  on  three  notes,  put  bi 
suit  by  the  present  defendant  against  tbe  pnt- 
sent  plaintiff. 
Swt  was  brought  upon  said  notes  in  the  so- 

Sirior  court  at  we  April  Term,  1884.  againflt 
enry  Hunt ;  said  Hunt  appeared  and  answered. 
At  the  October  Term.  1884,  said  Hunt  made  aa 
offer  of  judgment  In  the  sum  of  $1,754.  whici 
was  acceptra  by  William  Brown,  administri- 
tor;  execution  issued  for  the  sum  of  $1 ,794.  and 
costs,  and  was  paid. 

This  action  is  broo^t  on  said  grounds  to  re- 
cover danutges  far  uie  breach  of  ao  sUend 
agreement  made  prior  to-October  Si,  1888,  be- 
tween tbe  plaintiff  and  the  defendanfa  intestate 
—that  the  defendant's  intestate  would  accept  a 
smaller  sum  than  the  balance  then  doe  on  taid 
notes  in  full  settlement  thereof.  Tbe  plaintiff 
testified  that  he  had  been  requested  by  tbe  exe- 
cutors of  bis  father's  will  to  assent  to  the  settle- 
ment by  tbem,  at  a  discount,  of  a  claim  which 
they  had  as  such  executors  against  certain 
sureties  in  tbe  State  of  Indiana,  the  effect  of 
which  settlement,  if  made,  would  be  to  rednee 
the  amount  to  be  paid  by  said  executors  to  tbe 
plaintiff;  that  he  had  several  interviews  with  Eli- 
jah Russell,  the  defendant's  intestate,  prior  to 
bis  decease,  which  occurred  November  21. 1881, 
no  one  but  himself  and  ssid  Russell  beh^  pn- 
sent;  and  tiiat  said  Russell  requested  htm  teas- 
sent  to  such  settlement,  and  promised  that,  if 
the  plaintiff  would  assent  to  such  settlement, 
he  would  accept.  In  full  settlement  of  the  bal- 
ance due  upon  his  said  notee,  whatever  percent- 
age the  said  executors  should  take  in  setUement 
of  tbeir  claim. 

It  appeared  in  evidence  that  a  settlemcait  of 
the  dbtim  against  said  sureties  for  about  88  per 
cent  of  the  amount  claimed  was  made  by  said 
executors;  that  said  settlement  was  assmted  to 
by  said  Hunt,  and  was  wisdy  made,  both  for 
said  Hunt  and  all  interested  in  his  father's  es- 
tate. 

The  jury  returned  a  verdict  for  the  idsfaitiff 
in  the  sum  of  $791.80. 

At  the  trial  the  defendant  asked  the  ootnt  to 
rule  that  this  action  could  not  be  maintained, 
because  it  was  founded  upon  a  cause  tilSA 
was  properly  a  defense  in  a  prior  action  between 
the  same  parties,  and  should  have  been  availed 
of  there,  and  the  judgment  in  that  case  was  a 
bar  to  this  action. 

Tbe  defendant  also  asked  the  court  to  rule 
that  no  coDsideradon  for  the  aU^ced  sgteemcat 
bad  been  shown. 

Tbe  court  declined  so  to  rule  upon  eithff 
point,  and  the  defendant  alleged  exceptkma. 

Mr.  Nathaniel  W.  Ladd.  for  defendaot: 

This  action  is  founded  upon  the  same  subject- 
matter— the  balance  due  on  tbe  three  notea- 
wblcb  was  the  cause  of  action  In  tbe  priori^ 
between  these  same  parties;  and  tbe  alkged 
agreement  which  is  the  cause  actfon  bn 
imght,  and  ought  to  have  been,  used  as  a  <k- 
fense  in  that  prior  suit 

By  offering  to  be  defaulted,  and  that  jod^ 
ment  might  be  entered  against  bim  in  that  nut 
for  tbe  full  amount  of  ue  daim,  tbe  plaintiff 
here  has  estopped  himself  from  maintaining  aa 
action  TtpMi  anything  fFfaieh  mis^t  and 
to  have  been  9^^4d<ai@gO»tprior8at 
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Thattiher  t.  Qammon,  13  Maes.  268;  Norton 
T.  Mart»,  8  Gray.  872;  Socket  t.  Loomit,  4 
Gray,  148;  Fuller  v.  Shatiuclc,  18  Gray,  70; 
Tra$k  v.  Bartford  <fi  New  Ha/oen  R.  Oo.  %  Allen, 
391;  Qoodrich  v.  Tale,  8  Allen,  4G5;  fiutmnn 
T.  %f}u»u2«,  108  Mass.  669;  Fo»e  v.  Zouwf^  Sar. 
Son*.  Ill  Mass.  287;  Duncan  v.  Banerofl.  110 
Mass.  271;  Blaekintan  v.  Blnekinton,  118  Mass. 
234;  PbZaom  T.  CUmewx,  llOMass.  478;  ^^u^ 
ing  T.  Arlington,  126  Mass.  492. 

An  attempt  U  made  Id  this  case  [to  recover 
Wk  38  per  cent  of  the  amount  of  the  former 
judgment. 

An  original  action  would  not  be  allowed  to 
recover  luck  such  parmeuts,  even  though  by 
some  misfortune  the  defendaut  could  not  pro- 
duce the  eridence  of  them  at  the  trial  of  the 
fltst  action. 

Marriott  v.  Hampton,  7  T.  R.  269;  LoHng  v. 
Maru/leld.  17  Mass.  88S. 

Nor  will  deception  and  fraud  prevent  the 
former  judgment  from  being  a  bar. 

Bomer  v.  Ftah,  1  Pick.  439;  ATBae  v.  Mat- 
ioon.  18  Pick.  67. 

By  the  theory  of  the  law,  a  default  is  an 
admiaaion  of  record  of  the  existence  and  amount 
of  the  debt  claimed.  By  such  a  judgment  the 
debtor  is  estopped,  and  must  therefore  see  to 
it  that  judgment  is  not  recovered  for  more  than 
what  IB  due,  because  he  would  be  bound  by 
that  estoppel. 

Jordan  v.  Phelpt,  8  Cusb.  646;  *  Hantcom  v. 
ifeiMs,  12  Gray,  884. 

The  defense  upon  which  it  is  now  sought  to 
found  this  action  would  have  been  perfectly 
•competent  and  proper  in  the  prior  action. 

Attlfg  V.  BeynokU,  2  Btr.  915;  Wilkinmm  v. 
Kitehin,  1  Ld.  Raym.  89;  Motes  v.  Macferlan, 
2  Burr.  IOCS;  Merriam  v.  Woodcock,  104  Mass. 
826. 

The  agreement  which  is  the  cause  of  action 
In  this  ease  cannot  be  dissociated  ^m  the  sub- 
Ject-matter  of  die  former  suit.  It  cannot  be 
even  staled  in  any  form  whatever  without  its 
leading  right  back  to  the  balance  due  on  those 
three  notes.  Thus  it  differs  entirely  from  a 
set-off.  which  does  not  necessarily  have  anv 
connection  with  the  subject-matter  of  the  ori- 
ginal suit,  and  may  therefore  be  the  foundaUon 
of  an  independent  action. 

Jordan  t.  Phelp*.  S  Cusb.  647. 

U  the  judgment  be  an  adjudication  between 
the  same  putles,  and  against  the  plain  tltf,  of 
issues  which  tend  directly  to  disprove  the  al- 
legations contained  in  the  declaration,  then  it 
is  admissible  in  evidence  under  an  answer 
denying  those  allegations.  A  former  judgment, 
if  rendoed  upon  me  merits,  oonstltutefl  an  ab- 
solute bar  to  a  mbaequent  action  for  the  same 
cause  of  action  between  the  same  parties.  The 
parties  are  concluded  by  the  judgment,  not 
only  upon  all  the  issues  that  were  actually 
tried,  but  upon  all  issues  which  might  have 
been  tried,  in  the  former  action;  so  that  a  new 
action  for  the  same  cause  of  action,  between 
the  same  parties,  cannot  be  maintained  or  de- 
fended on  grounds  which  might  have  been 
tried  and  determined  in  the  former  aetioo. 

Foye  V.  Patch,  183  Mass.  110. 

The  rule  of  estoppel  by  a  former  verdict  and 
Judgment  between  the  nme  parties  Is  not  con- 
□ned  to  matters  appearing  on  the  record,  but 
extends  to  every  fact  which  can  be  ^own  by 
SlUaa. 
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evidence  to  be  necessarily  Invcdved  in  the  first 
adjudication.  Where  a  conclurion  is  indisput* 
able,  and  could  only  have  been  drawn  nom 
certain  premises,  the  premises  are  equalty  in- 
disputable with  the  conclusion. 

Hooker  v.  Hubbard,  102  Mass.  242. 

It  must  appear  that,  upon  the  question  of 
fact  presented,  the  party  has  had  a  day  In  court 
in  which  he  either  did,  or  ought  to  have,  put 
it  in  issue. 

Booker  V.  Bubbard,  102  Mass.  346. 

The  conclusion  of  the  former  judgment  was 
that  the  whol^  amount  recovered  was  due.  But 
the  whole  amount  could  not  have  been  due,  if 
the  intestate  had  made  a  valid  agreement, 
founded  upon  a  good  consideration,  to  take 
63  centa  on  a  dollar  of  his  claim. 

Shearer  v.  Jhuenburyt  18  Gray,  SSH^;  Saviyer 
V.  Woodbury,  7  Gray,  502;  Havik$  v.  Truetdtia, 
99  Mass.  668;  Burlen  v.  Shannon,  Id.  200;  Com. 
V.  Emnt,  101  Mass.  26;  Stockwdl  v.  diUoteaj/, 
lis  Mass.  886;  Gorman's  Que,  134  Mass.  190; 
West  V.  Ptatt.  127  Mass.  872;  Morae  v.  Flm*,  181 
Mass.  151. 

A  parol  agreement  to  accept  a  part  of  a  debt 
from  the  debtor  in  full  satisfaction  for  the  whole 
is  not  binding  for  want  of  consideration. 

Bowe  V.  Mackap,  6  Pick.  47;  Smith  v.  Bar- 
tholomew, 1  Met.  378;  Harriman  v.  Harriman, 
12  Gray,  84t;  Ourran  v.  RummcU,  118  Mass. 
488. 

The  promise  In  this  case  was  without  coDaid> 
erstion,  and  void. 

Oom.  V.  SeituaU  8av.  Bank,  187  Mass.  802. 

A  promise.  In  consideration  of  the  promisee 
doing  what  he  has  already  agreed  to  do,  Is 
without  consideration. 

Smith  V.  Bartltolomev},  1  Met.  276;  Jennings 
V.  Chase,  10  Allen,  626. 

There  is  no  pretense  that  the  promise  was  any 

Sin  to  the  promisor;  and  it  certainly  was  no 
a  to  tiie  promisee,  because  be  has  only  paid 
a  just  debt  that  was  overdue;  and  the  case  Itself 
finds  that  the  settlement  of  the  chdm  in  favor 
of  his  father's  estate  "was  wisely  made,  both 
for  said  Hunt  and  all  interested  in  his  father's 
estate." 

Mr.  H.  BL  Sheldon,  for  plaintiff: 

This  action  is  brought  for  the  breach  of  an 
executory  ag^reement  for  ao  accord  and  satis- 
faction of  Uiose  notes.  It  was,  in  its  principle, 
the  same  kind  of  action  as  has  been  sustained 
both  by  this  court  and  in  New  York. 

Smith  V.  Fatmer,  6  Cusb.  618;  OM  v.  Oart^, 
8  Johns.  470. 

The  former  judgment  is  an  estoppel  and  a 
bar  to  further  utigation,  only  upon  those  mat- 
ters which  were  in  issue. 

Parker  v.  Braneker,  22  Pick,  40;  Whiieombv. 
WiUiamt,  4  Pick.  238;  Gafie  v.  .flbtows,  13  Gray, 
438;  Fbge  v.  Patch,  188  Ibss.  ICS;  FairOildv. 
Ljfneh.Wm.Y.m. 

The  plaintiff  submits  that  the  ground  of  this 
action  could  not  have  been  set  up  in  defense  of 
the  former  action.  It  was  an  tmexecuted  ac- 
cord,— an  accord  without  satisfaction,— which 
is  no  bar  to  an  action  upon  the  wiginal  demand. 

Makepeace  v.  Harvard  Coaege,  10  Pick.  888; 
Tuckerman  v.  Newkall,  17  Mass.  681 ;  ^ring  v. 
Lm>eU,  11  Pick.  417:  Cost^  v.  Cody,  108  Mass. 
140;  Clifton  v.  Lite^Utd,  106  Mass.  84;  Btake 
r.  Slake,  nOTAttssa.  302. 

Itwasan  Independentagreement,  subsequent 

141 


812 


Nbw  ENaiiAXD  Bbfobteb— Sup.  Jud.  Or.  of  HuBACHOavm. 


1883. 


to  tbe  notes  held  by  Brown,  xoiiig  only  to  a  part 
of  their  amount,  and  should  properly  be  setup 
Id  ao  ludependent  action,  and  not  as  a  matter 
of  recoupment. 

Sowley  V.  Holvau,  m  Mass.  886;  BartUti 
Farrington,  120  Mass.  284;  Bodffkin$  v.  Moul- 
ton,  100  Mass.  809;  ^righim  8av.  Bank  v.  8av- 
yw,  183  Mass.  186. 

Accordingly,  neither  the  existence  nor  the  va- 
lidity of  the  alleged  agreement  was,  or  oould  be, 
put  in  Issue  in  ihe  former  suit;  and  tbe  former 
judgment  cannot  be  a  bar  to  this  action. 

But  even  if  this  agreement  could  have  been 
availed  of  as  a  defense  pro  tanto  to  the  previ- 
ous action,  yet  it  could  nave  operated  only  by 
way  of  recoupment;  and  this  plaintiff,  the  then 
defeodant,  had  hiselection  whether  to  eel  it  up 
fn  that  action  as  a  recoaimene  to  bring  a 
separate  suit  upon  it. 

Morton,  In  iVrftjy  v.  Bnleh,  28  Pick.  288. 
387;  Cook  v.  Cattnmr,  9  Cush.  266;  Auttin  v. 

9Pick.841;  Soward  v.  Ames,  8  Met. 
806;  Bobbiiu  v.  HarrUon,  81  Ala.  160;  Freem. 
Judg.  %  277. 

This  agreement  was  not  relied  opon  In  de- 
fense of  the  former  action,  and  could  not  have 
been,  under  -  the  pleadings.  Ad  averment  of 
payment  is  not  an  averment  of  an  accord  and 
satisfaction,  or  of  any  ground  of  recoupment. 

Denham  v.  Bryant,  180  Mass.  110;  winnM 
T.  8pink.  128  Mass.  25;  UUch  v.  MvUer,  8  New 
Eng.  Rep.  872, 148  Mass.  879. 

The  plaintiff,  Hunt,  has  done  exactly  what 
was  suggested  by  this  court  in  Star  Otam  Co.  v. 
Jtfiww.  108  Moss.  570, 578.  Desiring  to  recover 
full  damages  in  his  cross-action,— that  is  to  say, 
in  this  smt,— he  submitted  to  judgment  in  the 
original  action,  that  of  Brown  against  him,  for 
the  full  amount  remaining  due  upon  the  notes, 
and  sought  faia  redress  by  this  action. 

Star  QUm  Co.  v.  Morty,  tupra;  Dewey,  J. ,  in 
Burnett  v.  SmitA,  4  Gray,  50;  Sbaw,  Ch.  J.,  in 
<y Connor  v.  Vamty,  10  Gray,  231;  Hoar.  J., 
in  SteMTW  V.  Miller,  18  Gray.  288;  Colt,  J.,  in 
Merriam  v.  Woodcock,  104  Mass.  826. 

The  action  Is  brought  for  tbe  defendant's 
breach  of  his  executory  agreement  to  make  an 
accord  and  satisfaction,  and  might  have  been 
equally  well  maintained  though  Hunt  had 
never  paid  tbe  former  judgment. 

Davii  V.  Jfedoet,  L.  R.  6  Q.  B.  687;  Smith  v. 
Palmer,  6  Cush.  518;  Bodurtha  v.  Phelon,  18 
Gray,  418;  Lillejf  v.  Adamt,  108  Mass.  50;  Da- 
venport V.  Hubbard,  46  Vt.  200. 

Nor  can  the  fact  that  the  former  judgment 
was  rendered  on  an  offer  filed  by  this  plaintiff 
make  any  difference.  Having  made  up  his 
mind  to  submit  to  judgment,  both  prudence  and 
fair  dealing  required  Dim  to  give  bis  adversary 
an  immediate  judgment,  on  the  doctrine  of 
^ar  QloM  Co.  v.  Morey,  mora.  And  this  point 
has  been  expressly  decided  in  other  States. 

EM$v.Buff,iaCal,m\  Kauffy.Meamer, 
4  Brewster,  98. 

In  the  California  case  the  original  defendant 
paid  his  money  into  court;  in  tbe  PennsylvaDto 
case,  be  confessed  judgment  forthe  amount  sued 
for.  Each  afterwards  brought  bis  crosMction, 
and  it  was  sustained. 

There  was  a  valid  consideration  for  this  agree- 
ment.   "A  damage  to  tbe  promisee  is  as  good 
a  consideration  aa  a  beueflt  to  tbe  promiaor." 
143 


Morton,  J.,  inPertey  v.  BalA,  28  Ptc^  SSI. 
386. 

Huch  an  additional  consideration  is  sofltdenL 
If  tbe  accord  bad  been  executed,  UuBcoii8lde9<- 
ation  would  have  made  it  good. 

Qoodnaui  V.  Smith,  18  Pidt.  414;  Brooka  v. 
White.  2  Met.  383;  BoiOcer  v.  ChOdM,  8  Alko. 
484;  OuOd  v.ButUr.  127  Mass.  886. 

No  other  question  than  the  two  already  con- 
sidered is  open  to  tbe  defmdanL  All  the  evi- 
dence is  not  reported;  and  no  other  rulings  or 
instructions  are  stated,  because  no  other  objec- 
tion was  taken  at  tbe  trial. 

Khrcm  v.  Brock,  4  .New  Eng.  Bep.  424.  144 
Mass.  S16. 

H<dmfta.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  made  three  notes  to  Rossdl, 
the  defendant's  Intestate.  Afterwarda.  ao- 
cording  to  tbe  plaintiffs  evidence  in  the  preaent 
case,  Russell  promised  that  if  the  pulntilf 
would  assent  to  a  compromise,  by  tbe  execu- 
tors of  tbe  idalntifTs  father's  will;  of  a  claioi 
In  their  hands  agdnst  third  persmis.  by  wUdi 
compromise  tbe  plaintiff's  share  of  his  father's 
estate  would  be  diminished,  Russell  would  sc- 
cept.in  full  settlement  of  tbe  balance  due  upon 
the  notes,  whatever  percentage  the  executors 
should  take  in  setUement  of  their  claim.  Tbe 
executors  tiien  settled  tbe  elidm  tot  62  peront 
of  the  amount,  with  the  plaintifTs  assent;  then 
Russell  died,  and  suit  was  brought  by  his  sd- 
ministrator,  the  present  defendant,  upon  the 
notes  against  tbe  present  plaintiff.  Tbe  latter 
pleaded  a  general  denial  and  payment,  and 
afterwards  madejui  offer  of  judgment  for  the 
full  amount  of  tbe  notes,  interest,  and  costs, 
which  was  accepted;  and  the  sum  was  paid. 
The  present  suit  la  upon  Russell's  alleged  agiefr 
ment.  Tbe  defendant  asked  a  mllng  that  the 
agreement  was  without  ccmdderation,  and  sko 
that  the  judgment  in  tbe  former  oaae  was  a  bar. 
Both  rulings  were  refused,  and  he  excepted. 

It  is  very  plain  that  tbe  juiy  were  war- 
ranted in  floding  that  the  plaintiff's  assent  to 
the  compromise  was  dealt  with  b^y  the  paniei 
as  a  consideration, — tiiat  ia,  aa  the  conventkm- 
al  inducement  of  Russell's  promise, — and  not 
merely  aa  a  condition  precedent;  and  ttiat.  If  it 
was  so  dealt  with,  it  was  sufficient.  Evidence, 
or  even  an  admission,  that  the  compromise  ns 
for  the  plaintiff's  advantage,  would  not  alter  tbe 
case.  In  determining  whether  or  not  an  ad 
was  dealt  with,  by  tbe  parties  to  an  oral  agree- 
ment, as  a  cMiaderatifHi.  the  &ct  that  iti  ooa- 
sequences  were  seen  to  be  advantageoua  to  tbe 
actormay  be  important;but,  ontheqnestioaof 
sufficiency  alone,  it  is  enough  that  the  im- 
mediate effect  of  the  act  Is  an  abandonment  of 
an  actual  or  supposed  right,  whatever  tbe  btl- 
ance  of  advantages  may  be  in  the  long  ran. 
It  is  hard  to  ima^^ne  any  chanf^  of  positioD.  aoi 
made  in  pursuance  of  a  [wevious  duty,  whid 
may  not  be  sufficient  as  a  consideration,  or 
which  is  not  a  detriment  in  a  legal  sense. 

If  Russell  had'  received  the  63  per  cent  at 
agreed,and  tbe  suit  bad  beenturoof  htfcurtbereB- 
due,  tbe  question  would  arise  whether  the  at 
ceptanoe  of  leas  than  the  sum  due,  upon  acoUal- 
eral  oonsidertfion,  could  bedistiaguiAcdfroa 
an  acceptance  of  less  b^m  the  aoles  feO  doe. 
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or,  like  that,  coDstltated  ao  accord  and  aatto- 
factlon  (Bffwktr  r.  OMtd$,  8  AUen,  484,  486); 
nodftf  it  was  tecbnically  a  satisfaction,  whether, 
HkeapaTment  (F^Uer  r.  Bhattudt,  18  Gray, 
70),  it  must  not  hare  been  pleaded  in  the  suit 
upon  the  notes  if  it  was  to  be  relied  on  at  ali, 
or  whether  there  remained  any  contract  unex- 
ecuted by  the  party  satisfied,  which  he  would 
break  if  be  afterwards  brougfatsuit.  But  Rusaell 
did  not  accept  the  62  per  cent;  so  that  the  only 
questicni  is  wheth«  tus  agreement  in  any  other 
way  extfuguislied  the  notes  in  whole  or  fo  pari, 
■tnce  in  that  case  the  judgment  might  be  a 
bar. 

The  agreement  was  not  itself  a  satisfactioD. 
It  was  not  a  new  contract  sut>8t{tuted  for  the 
notes  and  eDtitllng  the  plaintiff  to  demand 
their  surrender.  Neither  could  it  operate  as  a 
release  of  88  per  cent  td  the  notes,  when  the 
percentage  was  flxad  by  the  compromise  re- 
ferred to.  Language  sometimes  has  been  used 
which  sug^ts  that  an  agreement  for  sufficient 
consideration  might  take  effect  by  way  of  re- 
lease, although  not  under  seal.  Ooodnme  v. 
Smith,  18  Pick.  414,  416;  PHttjf  v.  Allm,  184 
Mass.  M5,  207:  Taylor  t.  Manner*.  L.  K.  1  Cb. 
48.  But  the  common  law  knows  no  mch  re- 
lesae.  Siaw  t,  Pratt.  22  Pick.  800,  806.  The 
consMeration  of  the  notes  being  executed,  the 
agreement  could  operate  only  by  wayof  ac- 
cord and  satisfaction.  See  Oumber  v.  Wane,  1 
Snoith,  Lead.  Cas.  7th  Am.  ed.  *489,  and 
notes;  Bragg-  r.  DanMton,  1  New  Eng.  Rep. 
737.  141  l^iss.  195,  196;  Jfay  v.King.  12  Mod. 
tSS7,  588.  The  suggestions  which  we  are  con- 
aidering.  if  statedinl  technical  form,  would 
have  to  be  that  Russell  accepted  the  pUdntiff's 
assent  to  the  compromise  which  be  desired  in 
satisfaction  of  88  per  cent  of  the  notes.  But 
this  is  plainly  a  distortion  of  the  evidence;  ac- 
cording to  which  the  assent  was  accepted,  not 
as  partial  satisfaction  of  a  debt,  but  as  the  oon- 
■ideration  for  a  promise. 

If,  however,  the  jury  might  hare  been  war- 
ranted in  flndfaig  that  the  agreement  and  wtiat 
was  done  under  It  bad  released  or  satisfied  88 
per  cent,  they  were  warranted,  at  least  equally, 
in  finding  that  it  was  purely  executory  in  pur- 
port as  well  as  in  form,  viz.,  to  accept  a  per- 
centage io  satisfaction  when  it  was  paid.  The 
oourt  could  not  rule,  as  matter  of  law.  that 
the  oppodte  ccmstrudion  was  the  bnx  one,  or 
assume  the  op|posite  construction  as  a  foonda- 
tion  for  its  rulings.  But  it  may  be  said  that 
the  contract  must  have  been  found  to  embrace 
the  element  that  Russell  would  not  sue  for  more 
than  63  per  cent.  And  it  may  be  argued  that, 
if  not  tecbnically  a  release.  It  ought  to  bare 
been  available  lo  defense  pro  tanto.  by  way  of 
estoppel  or  otherwise,  in  order  to  avoid  cir- 
cuity of  action,  upon  the  same  principle  that  a 
covenant  not  to  sue  Is  allowed  to  enure  as  a  re- 
lease. The  answer  is  that,  whether  available 
in  this  way  or  not, — whether  or  not  such  a  de- 
fense would  escape  the  objection  that  in  sub- 
stance it  was  accord  without  sntisfaction. — the 

{>lalntifl  was  not  bound  to  use  the  agreement 
n  defense.  For  if,  as  we  have  tried  to  show, 
and  as  the  SDnestion  under  consideration  as- 
sumes, RoBse^  agreement  did  not  extingaish 
the  whole  or  any  part  of  the  notes,  but  left 
them  in  full  force,  it  also  necesswily  retained 
its  independait  character  as  a  collateral  con- 
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tract.  See,  further,  OotUOoy.  Ctnt^,  102 Mass. 
140;  Blaha  v.  Blake,  110  Man.  908. 

A  breach  of  it  was  a  substantive  cause  tA 
action,  upon  which  the  present  plaintiff  might 
bring  his  own  suit  in  his  own  way;  and  be 
was  no  more  bound  to  plead  it  than  he  would 
have  been  bound  to  plead  a  set-off,  fraud,  or  a 
breach  of  warranty.  Smith  v.  Palmer,  6  Cuah. 
S18,  021;  Coib  V.  Ovrtiea,  S  3obnB.  470.  See 
Burnett  v.  Smith.  4  Orav,  00,  62;  Davie  v. 
B^m$,  L.  a  6  Q.  B.  687. 

When  a  defendant  has  the  choice  of  setting 
up  a  matter  in  defense,  or  of  suing  npon  it  In 
another  action,  If  be  chooses  not  to  set  It  up  in 
defense,  of  course  the  judgment  In  that  action 
is  no  bar  to  a  subsequent  suit  by  him.  Smith 
V.  Palmer,  tupra;  Star  Olati  Go.  v.  Morey, 
108  Mass.  670.  678;  Davie  t.  Beime,  tupra. 
Russell's  agreement  was  not  pleaded  in  the 
former  action.  Even  if  It  had  been  executed, 
it  would  not  have  been  admissEble  under  a  plea 
of  payment.  VlecK  v.  MuUer,  3  New  Eng. 
Rep.  872,  148  Mass.  871>;  Orinndl  v.  Spink, 
128  Mass.  26.  The  present  plaintiff,  not  hav- 
ing set  up  the  agreement,  and  having  no  other 
defense,  verr  properly  saved  himself  costs,  and 
his  antagonut  delay,  by  submitting  at  once  to 
the  inevitable,  and  (mering  judgment.  See 
Biffp  V.  BuiMOge,  16  M.  A  W.  09a 

EMeptioM  overruled. 


Ellen  C.  BICE 

V. 

NEW  ENGLAND  MUTUAL  AID  SOCI- 
ETY. 

1.  Where  an  asaeaamaitt  Inanranca  cor- 
pora.tton.  having  raeeWad  payment 
of  an  Maaaamaat  »ft«r  the  same  was 
payabla  by  terms  of  the  certificate  of 
membership,  levies  snbsequent  assess- 
ments upon  the  dilatory  member  and 
accepts  due  payment  thereof,  it  walvea 
the  forfeiture  occasioned  by  failure  to 
pay  former  assessments  when  due. 

2.  Where  such  corporation  receives  pa-y- 
ment  of  anaaseasment  after  the  same 
is  due*  on  condition  that  the  assured  Is 
in  good  health,  such  condition  does  not 
reach  forward  and  app^  to  later  pay- 
■aenta  upon  subsequent  assessmento, 
made  in  &norancethat  the  assured  was 
in  ill  health  at  the  time  of  the  former 
payment. 

8.  An  unconditional  mceeptance  of  an 
assessment  waives  all  former  known 
grounds  of  fiirfialtiire. 

fSuffolk  PUed  Hsroh  t,  1888.) 

ON  defendant's  ctceptions.  Overruled. 
This  action  was  tried  in  the  Superior  Court 
before  ^con,  J.  It  was  upon  a  certificate  of 
insurance  issued  by  the  defendant  society,  a 
corporation  organised  under  the  laws  of  Mas- 
sachusetts, upon  the  life  of  Thomas  G.  Rloe. 
Said  Ellen  C.  Rice  was  the  wife  of  said  Thom- 
as Q.  Rice,  and  the  beneficlaiy  named  in  add 
certificate.  The  defense  relied  on  was  that  said 
certificate  had  lapsed,  and  become  null  and 
void  under  the  drcumstancea  bereig^^^eUU 
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Said  Bllen  C.  Rice  bas  died  aince  the  date  of 
the  writ,  and  Heoiy  Q.  Rice,  ber  administra- 
tor, and  the  administrator  tie  bonis  lion  of  said 
Thomaa  O.  lUce,  has  been  admitted  as  plaintiff 
is  this  action.  Said  Thomas  0.  Rice  died 
December  17, 1885,  and  notice  and  proofs  of 
bis  death  were  duly  furnished  the  defendant. 
Said  certificate  was  issued  upon  a  written  ap- 
plication, signed  hy  said  Thomas  O.  Rice,  for 
member^ip  in  Class  A  of  the  defendant  aoci- 
e^,  which  contained  the  following  covenant  or 
words,  Tiz.:  "It  ifl  further  understood  and 
agreed  as  follows:  That  a  printed  notice,  ez- 
inring  thirty  days  from  date  and  mailed  within 
one  day  of  the  date  thereof,  shall  be  snfflcient 
notice  of  any  assessment  levied. "  And  the  cer- 
tificate contained  the  clause  that  if  the  member 
"shall  omit  or  neglect  to  pay  to  said  society, 
within  ttiirty  davs  of  date  of  notice,  the  annual 
fee  of  $C,  the  aavance  aseessment,  or  any  reg- 
ular assessment  of  96.60  that  may  be  made  by 
said  society  upon  him  under  this  certificate, 
then,  in  every  or  eitber  event  above  named,  this 
certificate  ^all  thereby  become  null  and  void." 

It  appeared  that  the  defendant,  in  1888,  and 
again  in  1885,  by  notices,  notified  said  Thomas 
Q.  Rice  that  the  assessments  named  in  said 
notices  made  by  the  defendant  on  him  under 
said  certificate  were  overdue  and  unpaid,  and 
that  said  certificate  was  lapsed,  but  that  the 
d^endant  would  renew  tbe  same  if  said  assess- 
ments wfire  promptly  paid;  and  a  certificate 
that  he  was  In  good  health,  signed  by  him, 
and  duly  witnessed,  was  furnished,  as  stated  in 
said  notices.  But  there  was  no  evidence  that 
such  certificates  were  made  by  said  member, 
except  that  the  assessments  were  paid  to  and 
accepted  by  the  company.  It  also  appeared 
that  in  as  many  as  nine  instances,  between 
August  9,  1888,  and  the  time  he  became  slcb, 
as  hereinafter  stated,  said  Thomas  G.  Rice  paid 
assessments  more  than  thirty  days  after  t^e 
date  printed  on  the  notices  of  such  asaeBsments, 
and  upon  such  payments  received  in  every  in- 
stance a  receipt  on  the  face  of  which  was  plain- 
ly stamped  the  words:  "This  assessment  is  ac- 
cepted OD  condition  that  the  member  is  in  good 
be^th."  That  tbe  residence  of  said  member 
was  stated  in  said  certificate  as  Cambridge,  and 
that  he  in  fact  resided  in  that  part  of  Cambridge 
called  Cambridgeport,  and  that  his  postofSce 
address  was  Cambridgeport.  There  was  evi- 
dence tending  to  show  that  on  or  before  July 
17,  1885,  a  regular  asseasment  was  made  1^ 
said  society  upon  tjie  class  in  which  said  Thom- 
as G.  Rice  held  said  certificate;  that  notices 
tJiereof  were  deposited  in  the  postoffice  at  Bos- 
ton on  July  18,  1885,  between  two  and  four 
o'clock  p.  M.  There  was  no  evidence  that 
among  these  notices  was  included  one  to  Rice, 
but  one  was  found  in  the  pocket  of  said  Rice 
on  Aogoat  19, 1886.  If  a  notice  to  said  lUce 
was  among  those  so  mailed,  tt  would,  in  due 
course  of  mail,  have  arrived  at  Cambridge  July 
19,  and,  that  bein^  Sunday,  would  not  have 
reached  the  Cambndgeport  postoffice  until  July 
30  at  about  9  o'clock  A.  M.  That  said  Thomas 
Q.  Bice  was  not  in  good  health  on  August  19, 
1886,  and  died  on  Detsmber  17,  1885.  of 
Bright's  disease  of  the  kidneys;  that  he  proba- 
bly had  it  on  Juljr  80,  and  August  17-19, 1886. 
There  was  no  evidence  that  Rice  ever  knew 
the  nature  of  his  disease.  On  said  August  19, 
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1885,  said  Henry  CI.  Rice  found  in  the  pock^ 
of  said  Thomas  O.  Rice  tbe  said  notice  of  as- 
sessment dated  July  17,  1885,  and,  wiehout 
tbe  knowledge  of.  and  without  any  direction 
from,  said  Thomas  O.  Rice,  sent  said  notice, 
with  $6.60,  by  a  mesaenser,  to  the  office  of  the 
defendant.  That  the  <kfendant'8  cashier  re- 
ceived said  $6.60  without  inquiry  or  ohjectioa, 
stamped  on ,  said  notice  tbe  words:  "TIub  as- 
sessment is  accepted  on  condition  that  tbe  mem- 
ber is  in  good  health."  and  receipted  tor  mid 
sum  on  said  notice;  which  ncMtce  soatamped  and 
receipted  was  given  to  said  measenra-.  Hut 
the  money  so  paid  was  the  money  of  said  Hen- 
ry G.  Rice,  and  afterwards  r^taid  to  him  1^ 
said  Thomas  O.  Rice.  That  nothing  was  said 
to  or  by  said  messenger  relative  tothebealtfaof 
said  Thomas  G.  Rice,  nor  did  said  messesger 
know  anything  about  it.  It  aluo  apprared  ibat 
afterwards,  and  before  the  death  of  said  Tbcm- 
aa  G.  Rice,  six  other  aasesBmenta,  made  1^  tbe 
defendant  upon  said  Rice  under  said  ootiA- 
cate,  were  paid  by  the  plaintiff,  at  tbe  request 
of  atdd  Thomas  0.  Rice,  to  the  defendani,  in 
each  instance  within  the  thirty  days  interven- 
ing between  the  dates  printed  upcm  tbe  third 
line  of  the  notices  of  said  assessments  and  the 
dates  of  expiration  of  tbe  notices  printed  at  the 
top  margin  thereof.  These  assessments  were 
received  unconditionally  by  tbe  defendant; 
and,  at  the  times  of  such  lastnamed  payments, 
the  defendant  made  no  inquhy  concerning  tbe 
health  of  said  Thomas  G.  Rice,  and  no  infor- 
mation was  furnished  to  the  defendant  con- 
cerning said  Rice's  health;  and  there  was  no 
evidence  tha^  the  defendant  had  any  knowledge 
that  said  Rice  was  not  in  good  health  when  tae 
payment  of  August  19,  lm5,  and  the  sadd  sub- 
sequent payment  of  assessments,  were  made, 
until  after  the  death  of  said  Rice. 

Against  the  objection  of  tbe  defenduit.  tbe 
court  ruled,  and  instructed  the  jury,  ia  snV 
stance,  that  the  defendant  company,  having  re- 
ceived said  six  assessments,  made  after  the  pay- 
ment of  tjlie  one  paid  on  condition  August  19, 
1885.  without  making  any  inquiry  to  ascertun 
the  facts  concerning  the  health  of  add  Tboam 
G.  ^oe,  waived  the  breach  of  the  certificate,  if 
there  was  any  at  the  time  of  said  payment  oo 
August  10,  1886;  that  if  the  jury  find:  ttuU  tbe 
defendant  did  receive,  without  inciuiTy,  asse» 
meots  subsequently  to  that  recaved  oo  Aug- 
ust 19, 188S,  and  that  they  were  ptiA  by  the 

Slaintiff,  that  would  amonnt  toawdTerofaoj 
efauit  or  nonpayment  at  th^  date,  August  19, 
1885;  that  if  the  jury  are  satisfied  that  witboat 
inquiry  the  defendant  did  receive  such  subse- 
quent payments,  it  would  amount  to  a  wsivff 
of  a  ddault  at  that  time,  and  it  would  msjRM 
difference  that  said  six  subsequent  aBiDMromi 
were  paid  before  they  were  due. 
The  defendant  alleged  excepttcma. 
Mmr9.  Elgr,  OatM*  *  Kegr***  fbrdefeod- 
ant: 

I.  Upon  the  facts,  the  receipt  by  tbedeCad- 
ant  of  said  subsequent  aBsesBments  was  not » 
waiver  of  the  breach  of  the  certificate  rdled  oa 
by  tbe  defendant.  . 

Oxae  V.  Somt  Int.  Go.  83  Cwn.  31;  OUU 
Mut.  L.  Int.  Co.  V.  Wolff,  96U.  S.  836(84 L.ed. 
887);  Mobile  L.  Int.  Co.  v.  PrusU,  74  Aim.  «; 
SefTVoM  V.  We^n  Mut.  Aid  Go.  Vt  lowa.  81 

1.  The  doctrine  of  waiver,  aa  amiteil 
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agsiost  ipsurance  companies  to  avoid  tlie  strict 
enforcement  of  comlitioiu  contained  in  their 
policies,  is  only  another  name  for  the  doctrine 
of  estoppel. 

Globe  Mut,  L.  Int.  Go.  v.  Wolff ,  supra. 

3.  In  order  to  create  an  estoppel  in  paia,  the 
declarations  or  acts  relied  upon  must  have  been 
accompanied  with  a  design  to  mislead. 

Cambridge  Sav.  Inst.  v.  Littlejield,  0  Cuah. 
810;  Ptvmer  v.  Lord,  9  Allen,  465;  Andreieav. 
Lyont,  11  Allen,  849;  Turtier  r.  Coffin,  IS  Allen, 
401:  Page  Wight,  U  Allen.  183;  Zuehtmann 
T.  Bobcrt»,  109  Mass.  58. 

3.  It  is  said  that  the  doctrine  of  estoppel  has 
been  introduced  into  our  system  of  jurispru- 
dence for  the  purpose -of  protecting  the  party 
from  a  loss  arismE  from  fraud  or  gross  negli- 
gence of  another  in  concealing  his  rights. 

Cambridge  8ai>.  ImA.  t.  Littlejield,  mtpra. 

4.  If  the  law  recognizes  a  doctrine  of  waiver 
by  conduct,  distinguished  from  that  of  estoppel 
in  pait,  the  essenual  elements  of  mich  waiver 
are  knowled^  of  the  right-  claimed  to  be 
waived  and  intention  to  waive  it;  and  these 
must  be  concurrent. 

Wat  v.  Piatt,  127  Mass.  867;  Oaket  v.  Mann- 
facturen  F.  A  M.  Int.  Co.  186  Mass.  248; 
Eotdmearth  T.  Tueker,  8  New  Eng.  Bep.  499, 
14S  Mass.  869. 

5.  The  six  subsequent  payments  and  receipts 
relate  back  to  the  condition  of  the  receipts  of 
August  19,  1885,  and  are  as  much  controlled 
and  affected  by  it  as  though  the  words  of  that 
condition  were  stamped  on  each  of  said  snbse- 
quent  receipts. 

6.  The  evidence  shows  the  utmost  good  faith 
and  fair  dealing  on  the  part  of  the  defendant: 
a.  Each  notice  of  assessment  conspicuously 
shows  at  its  top  when  it  expired,  b.  The  con- 
dition of  good  health  on  receipt  of  payment  in 
ftrrear  was  invariably  insisted  on.  The  in- 
sured clearly  knew  his  rights  and  risks. 

IL  The  state  of  health  of  *the  insured  was 
peeoliarly  within  his  own  knowledge. 

The  acceptance  and  retention  of  the  receipt 
of  August  19, 1885,  was  an  afflrmadonand  rep- 
resentation that  the  insured  was  then  in  good 
health.  The  insured  intended  thatthe  defend- 
ant should  act  on  that  representation,  and  it  did 
act  upon  it.  The  plaintiff  is  therefore  estopped 
from  taking  advantage  of  such  acta  of  the  de- 
fendant, to  its  prejudice. 

Dewey  v.  Field,41Aet.  SSV.Oaffoodr.  NieJtoU, 
6  Gray,  420;  Gartwright  v.  Bate,  1  Allen,  614; 
Audenried  v.  Bettdey,  5  Allen.  882, 

Mmra.  S.  J.  ThomM  and  C.  P.  Samp- 
Bon,  for  plaintiff: 

The  payment  of  this  assessment  having  been 
laaflODaMy  rnade,  the  defendant  had  no  n^bt  to 
MvHx  a  condition  to  its  receipt 

Lothrop  V.  Greenfield  3.  d  Mut.  F.  Im.\Co. 
fi  Allen,  82. 

The  well-settled  rule  of  law  is  that  conditions 
in  an  insurance  policy  will  not  be  extended  be- 
yond their  clear  import,  and  that  equivocal  ex- 
pressions therein  must  be  construed  most 
strongly  a^^nst  the  company. 

Commercial  Int.  Oo.  v.  Bobinton,  64  111.  266; 
JMferv.  Grmtt  Wettemlnt.  (h.  4  Abb.  App. 
76;  Bann  v.  Gotumbut  Home  Int.  Oo.  69  K.  ¥. 
887. 

A  coDstmctioQ  is  preferred  which  prevents 
avoidance  of  a  poUcy. 
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ffoUy  V.  Metropolitan  L.  Int.  Co.  7  Cent.  Rep. 
268. 

It  has  been  decided,  in  cases  where  mailed  no- 
tices of  an  assessment  were  not  received  by  the- 
insured,  that  he  did  not  forfeit  his  policy  by  not 
paying  the  assessment  within  the  time  named, 
on  the  notice;  and  the  ground  of  the  decision 
is  that  the  insured  is  entitled  to  information  of 
the  assessment 

(katner  v.  Famurt  Mvi.  F,  Int.  Co.  60  Mich. 
278;  Bime  L.  Int.  Co.  v.  Ptave.  76  HI.  426.  8efr 
also  MuUen  v.  Dorehetter  Mut.  F.  In*.  Oo.  131 
Mass.  171. 

1.  If  there  was  failure  to  comply  with  thft 
terms  of  the  policy,  it  was  waived  by  the  acts 
of  the  defendant. 

The  provision  for  a  forfeiture  was  solely  for 
the  benefit  of  the  defendant,  and  might  be 
waived,  and  was  waived  by  frequently  receiving 
payment  after  the  dates  named  on  the  ootjces. 

Oeh  v.  HomstteadBankdkL.  Int.  Oo.  31  Pittsb. 
L.  J.  98. 

If  the  company  so  deals  with  the  insured  as. 
to  induce  behef  that  a  forfeiture  clause  will  not 
be  insisted  upon,  it  will  not  be  permitted  to 
take  advantage  of  a  default  thus  encouraged. 

Jfelme  v.  Philadelphia  L.  Int.  Go.  61  Pa. 
107;  JJomeL.  Int.  Go.  v.  P(erw,  76  111.  426. 

The  terms  of  the  policy  may  be  waived  by 
tbe  custom  of  its  <^ce-,in  deahng  with  Its  in- 
sured. 

Carroll  V.  Charter  Oak  Int.  Go.  10  Abb.  Pr. 
N.  S.  172;  Kolgert  v.  Ovardian  L.  Int.  Go.  Id. 
176;  Bovton  v.  American  Mut.  L.  Int.  Oo.  28> 
Conn.  6^;  Bodine  v.  Exchange  F.  Int.  Co.  61 
N.  Y.  117;  Hanley-v.  I^tAxto.  of  America,  4 
Mo.  App.  i56;  Dilteber  Y.  Kniekei^odur  Z.  Int. 
Go.  76  N.  Y.  567. 

2.  The  defendants  had  fifll  knowledge  of  the 
only  essential  fact, — viz.,  that  thirty  days  since 
the  date  printed  on  the  notice  had  elapsed, — 
when  they  received  payment  of  the  assessment 
onAugu8tl9.  If  the  payment  was  late,  they  had 
a  right  to  require  evloence  of  the  health  of  the 
insured,  but  could  not  enforce  that  right  with- 
out notice  to  him  that  they  would  otherwise  no 
longer  continue  to  receive  payments. 

BueiAee  v.  United  Btatet  Int.  A.  d  T.  Co.  18 
Barb.  641. 

By  receiving  without  Inquiry  the  payment 
claimed  to  be  overdue,  the  deKndant  waivM 
its  rights  to  claim  a  forfeiture. 

Hoatdon  v.  Guardian  L.  Int.  Oo.  97  Mass. 
144;  Froefilieh  v.  AUat  L.  Int.  Co.  47  Mo.  406; 
Wing  V.  Harvey,  5  De  G.  M.  &  G.  266;  Cotton 
State*  L.  Int.  Co.  v.  Letter,  62  Ga.  247;  Georgia 
Maaonie  Mut.  L,  Int.  Co.  v.  Gibson,  62  Ga. 
640;  Oeh  v.  Homestead  Bank  d  L.  Int.  Co.  31 
Pittsb.  L.  J.  98. 

Whatever  rights  may  have  been  reserved  by 
tbe  conditional  receipt  of  the  assessment  on 
August  19  were  waived  by  the  uncondillonal 
acceptance  of  six  subsequent  assessments  upon 
the  policy. 

Young  v.  Mutual  L.  Int.  Go.  3  Sawy.  826, 
and  cases  cited  above. 

The  principle  is  the  same  as  that  in  cases- 
where  answers  to  certain  printed  questions  In 
an  application  are  omitted,  and  a  policy  issued 
nevertheless.  It  is  held  that  by  thus  Issuing  the 
policy  the  insurer  waives  the  information  called 
for  by  tbe  unanswered  questions. 

BaU  T.  P»opt^tMut.  F.  Int.  Coj 
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Ball  Am.     Eoutatonie  Hut.  F.  Int. 
Co.  7  Gray.  361. 

C>  Allen.  J.,  delivered  the  opinioo  of  the 
court: 

If  it  be  aasumed  that  the  payment  made  on 
the  lOtb  of  August  was  too  late,  the  questioo 
mnains  whether  the  compaoy.  by  its  subse> 
quent  acts,  waived  a  ri^t  to  avdu  the  poUc^ 
or  certificate  of  insurance  on  that  groand. 

Without  expressing  aoy  opinion  as  to  the  ef- 
fect of  the  retention  of  that  money,  we  think 
the  levy  of  the  subsequent  assessments,  and  the 
acceptance  of  the  money  paid  upon  them, 
amounted  to  such  a  waiver.  When  the  time 
came  for  the  levy  of  a  new  assessment,  if  Mr. 
Rice's  policy  was  to  be  treated  as  still  in  force, 
be  would  properly  be  included  in  the  assess- 
ment: otherwise  not  Under  this  state  of  things 
six  other  assessments  upon  him  were  made  by 
the  company,  all  of  which  were  seasonable 
paid.  There  was  no  determination  by  the  di- 
rectors of  the  company  that,  for  the  time  be- 
ing, Mr.  Rice's  policy  should  be  treated  as  not 
in  force,  or  aospended;  but  in  making  the  new 
assessments,  so  for  as  appears,  no  pdns  were 
taken,  and  no  intentien  was  formed,  to  exclude 
him.  No  condition  was  in  express  terms  an- 
nexed to  the  levy  of  these  new  assessments,  or 
to  the  acceptance  of  the  payments  by  the  as- 
sured upon  them.  The  company,  however, 
contends  that  the  condition  of  toe  former  accep- 
tance reaches  forward  and  applies  also  to  the 
later  payments;  and  Uiat  it  is  not  bound  by  la- 
ter assessments  which  It  made,  and  later  'pay- 
ments which  it  received,  in  ignorance  that  tbe 
assured  was  In  ill  health  at  the  time  of  tbe  for- 
mer payment.  But  it  cannot  be  allowed  in  this 
way  to  imply  a  conflition  in  favor  of  a  forfeit- 
ure. It  had  knowledge  that,  on  the  former  oc- 
«adon,  the  payment  had  been  made  too  late,  and 
/that  tbe  money  had  been  accepted  with  a  condi- 
tion annexed.  IF,  before  levying  a  new  assess- 
ment, the  commuiy  wished  to  know  the  particu- 
lars as  to  Mr.  Rice's  health,  and  thus  to  deter- 
mine whether  the  payment  was  valid  or  not,  it 
was  incumbent  on  it  to  make  inquiry.  Instead 
of  doing  so,  instead  of  notifying  him  that  it 
wished  for  some  positive  evidence  or  statemeot 
uptm  the  subject,  instead  of  imposing  a  fur- 
ther condlUon  relating  back  to  the  time  of  the 
forma  payment,  the  company  made  an  uncon- 
ditional call  upon  him  for  the  payment  of  the 
new  asse^ment.  It  acted  under  no  deception 
or  miarepr^otation,  but  with  all  the  informa- 
tion which  it  could  take  the  pains  to  acquire. 
We  are  unable  to  see  how  it  can  properly  be 
held  that  the  former  conditional  acceptance 
cuts  down  the  effect  of  the  later  unconditional 
aoceptonce.  The  condition  related  to  the  for- 
mer payment  alone.  Suppose  tbe  payment  of 
the  former  assessment  had  never  beien  made  at 
alt;  and  the  company,  without-insisting  upon 
the  nonpayment  as  a  ground  of  forfeiture,  had 
levied  new  assessments  upon  the  assured,  which 
were  all  duly  paid  and  accepted  without  condi- 
tion,— coula  it  be  contended  that  there  was  no 
waiver?  An  unconditional  acceptance  of  an 
assessDient  waives  all  former  known  grounds  of 
forfeiture,  and  this  e£Fect  is  not  waived  or  lim- 
ited because  an  acceptance  of  a  former  assess- 
ment had  been  on  condition  and  had  not 
amoimted  to  such  a  waiver.  Eodadm  t.  Ovot- 
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Han  £.  Int.  Co.  97  Man.  144;  BtnOon  v. 
American  Mut  L.  int.  €h.       Coao.  Ml: 
P/uema:  Mut.  L.  Int.  Co.  r.  BmUUh.  ISO  C.  8u 
18S(80L.  ed.  644). 
JSMspMnu  operrulnf . 


Hemy  C.  RICE,  Admr., 
«. 

NEW  ENGLAND  XUTDAL  AID  80- 
CIETT- 

1.  The  designatioo  of  a  friend  or  cr«dltor 
■«  beneflcUtix  in  the  oertlfleate  oi 
membership  in  an  assessoient  insnmm 
corporation  is  invalid. 

3.  'An  invalid  designation  of  bonol- 
ci&ry  in  such  a  ceraflcate  does  not  ren- 
der tbe  whole  contract  invalid;  and  if 
the  member  survives  all  original  or  sub- 
stituted benefloiaries,  his  membenUp 
shall  go  to  bis  legal  beirs. 

8.  Tbe  fact  that  tbe  deelaraticm  avers  that 
the  iMStlon  is  brought  fbr  tbe  b— eft 
of  a  bonefleiarx  who  is  not,  onder  the 
statute,  permitted  to  take,  will  net 
defoat  an  action,  hr  the  adilniatra- 
tor  of  a  deceased  bolder  of  a  oerttfieate 
of  membership,  to  reoorer  the  aaiount 
dae  on  such  certificate. 

4.  If  the  administrator  reeeives  the  money 
on  the  certificate,  it  will  be  a  die^iy 
to  the  eompany  of  its  liability. 

5.  Where  payment  of  an  aeeessment  due 

from  the  assured  to  the  company  is  re> 
celved  after  forfeiture,  on  condition 
that  the  assured  eontlnnee  in  good 
health,  the  subsequent  levy  and  receipt 
of  assessments  from  the  assured,  vith- 
oat  regard  to  such  oonditiona,  is  a 
waiver  of  the  f<nfeitare. 


0' 


(Suffolk — filed  Hand!  2. 1688.) 

N  report   Judgment  for  ptaijUiff. 
The  action  was  tried  in  the  tSuperidrCooit 
by  Thompson,  J.,  without  a  jury. 

The  court  found  that  on  the  7th  day  of  Joly, 
1888,  Thomas  O.  Rice  was  indebted  to  Fnd- 
erick  H.  Rindge,  Clarissa  H.  Rindge.  aad 
Francis  J.  Parker,  administrators  of  the  estate 
of  Samuel  6.  Rindge,  in  the  sum  of  $6,Stt, 
and  on  said  date  the  defendant,  a  corporatkM 
duly  established  under  the  Acts  of  1874,  diap. 
875,  as  amended  \yy  the  Acts  of  1877.  cbni 
904,  issued  a  certlncate  or  policy,  wberdo  an 
adminis^tors  were  made  beneficiaries,  as  col- 
lateral security  for  the  payment  of  said  inddit- 
edness.  The  word  "reissae"  on  the  face  of  the 
certificate  refers  to  the  fact  that  on  No- 
vember 7,  1879,  on  tbe  application  of  Thom- 
as Q.  Rice,  a  certificate  was  issued  to  him  is 
which  his  wife,  Ellen  C.  Rice,  was  named  « 
ben^daiy:  and  on  the  7th  d»  of  July,  1868^ 
ttits  certificate  was  suhstltnted  tbcsefor.  la 
the  certificate  of  organization  made  by  tbe  (tf- 
fioers,  and  the  certificate  of  incorporation  iMotd 
by  tbe  secretary  of  tlie  Commonwealth  Hi- 
de r  the  provisions  of  Acts  1874,  chap.  SIS, 
%  4,  the  purpoae  for  which  said  corpontiM 
was  constituted  was  stated  to  be  to  rendtrai- 

Digitized  oyVjOOQlC  8 


Rick  t.  Kev  Ekolahd  Mutual  Atd  Society. 


817 


sUtanoe  to  the  wtdowB,  orphans,  or  other  de- 
peodenta  of  deceased  tnembere,  and  also  to  pro- 
mote the  cause  of  temperaDce. 

Before  the  issuing  of  said  policy  or  certifi- 
cate the  said  Thomas  6.  Rice  bad  made  an  ap- 
plication fn  writing  tbeiefor,  which  contained, 
among  otiier  tbines,  the  foltowtng;  *'Z  hereby 
covenant  that  a  nUsstatementor  concealment  of 
any  facts  tOQChing  my  health,  or  material  to  the 
question  of  longerity,  or  any  omission  or  ne- 
glect to  pay  any  of  the  assessments  made  by  said 
society  upon  me  or  my  certificate  at  the  rate  of 
#5.25  iwr  death ,  for  a  period  of  tiiirty  days  after 
notice, — diat  then,  ana  in  every  or  dttier  eroit, 
Uie  contract  on  the  part  of  said  society  shall 
Utereapon  become  null  and  void,  and  the  socie^ 
shall  be  absolutely  released  from  any  and  every 
tiability  accruing  to  me  or  to  my  heirs,  repre- 
sentatives, or  assigns,  hy  virtue  of  the  certid- 
cate  of  membership  which  may  be  issued  here- 
on, and  all  fees  and  assessments  paid  by  me 
siiall  be  forfeited  to  said  socie^. 

"Printed  notices  mailed tblrtydays  inadvauce 
shall  be  sufficient  notice  of  any  assessment 
levied." 

It  appeared  that  said  certificate  was  duly  is- 
soed  by  the  authority  of  the  said  corporation, 
if  said  corporation  had  power  to  issue  the  same 
fnr  the  faen^tof  tliebeneflciBrieanamedln  the 
said  certificate. 

Thomas  Q.  Rice  died  on  December  17,  1886, 
and  Henry  C.  Rice,  the  plaintiff,  was  appointed 
administrator  of  bis  estate.  Correct  and  satis- 
factory notice  and  proof  of  the  death  of  said 
Thomas  O.  Rice  wne  furnished  the  defendant 
more  than  sixty  days  befme  the  bciginning  of 
this  acdoQ. 

An  assessment  upon  surviving  members 
for  the  death  fund  of  said  class  amounted  to 
the  sum  of  over  $5,000,  and  sach  an  assessment 
bad  been  levied  and  received  by  said  defend- 
ant before  the  death  of  Thomas  Q.  Kice,  and 
was  then  held  by  it  to  provide  for  the  payment 
of  the  next  legal  claim  by  reason  of  the  death 
of  a  member. 

It  was  agreed  that,if  the  plaintiff  was  entitled 
to  recover  In  this  action,  he  was  entitled  to  re- 
cover tO.OOO  and  interest  from  the  date  of  the 
writ. 

After  the  passage  of  Acts  1886,  chap.  188, 
the  defendant  did  not  reincorporate  under 
said  chapter;  but,  being  then  engaged  in  trans- 
acting the  business  of  life  insurance  on  the  as- 
sessment plan  undor  Its  certificate  of  organiza- 
tion beretobefore  menttoned,  continued,  and 
has  continued  to  the  present  time,  to  exercise 
all  rights,  powers,  ana  privileges  conferred 
said  chapter  and  its  articles  ot  inconwration 
not  inconsistent  with  said  Act,  the  same  as  If 
reincorporated  thereunder. 

The  secretary  of  the  defendant  company 
caused  notices,  dated  July  17, 1886,  of  an  assess- 
ment to  be  put  into  the  mail  in  Boston  on  the 
afternoon  at  July  18, 1885,  to  the  members  of 
the  company;  a  copy  of  the  notice  was  mailed 
to  Thomas  Q.  Rice  on  ttiat  afternoon,  addressed 
to  him  at  "Cambridge,  Mass. ," — which  was  the 
place  of  his  residence, — and  in  the  ordinary 
course  of  mail  would  be  sent  from  Boston  to  the 
postofflce  in  Cambridge  on  Sunday,  the  10th, 
reaching  there  about  9  a.  m.,  and  would  be  de- 
llvned  at  his  residence  by  the  carrier's  deliveiy 
on  Monday  morning,  the  90th. 
8  Mass.  h.  b.  b.,  t.  t. 


On  the  morning  of  August  17, 1885,  said  Rice 
was  taken  violently  iU,  and  for  several  days 
was  too  ill  to  attend  to  business  of  any  kind. 
On  the  19tb  of  August,  1685,  his  son  found  the 
notice  above  referred  to  in  his  father's  pocket, 
and  sent  it,  with  the  amount  of  the  assessment 
($6.36).  to  the  office  of  the  defendant,  whereit 
was  receipted  by  the  treasiurer  and  handed  Imck 
stamped:  "This  assessment  ia  accepted  on  con- 
dition that  the  member  is  in  good  health." 
Nothing  was  said  on  either  side  as  to  the  con- 
dition of  Thomas  O.  Rice. 

Said  company  subseauently  levied  ^differ- 
ent assessments  on  said  Thomas  Q.  Rice,  and 
accepted  payment  of  thesame unconditionally, 
without  making  any  inquiry  as  to  bis  health; 
and  they  knew  nothing  about  it  until  after  his 
death. 

Prior  to  the  month  of  August,  1888,  some 
twenty  assessments  had  been  levied  on  said 
Thomas  O.  Rice  by  the  defendant  under  this 
certificate,  and  had  been  paid  by  him.  Some  of 
these  assessments  were  not  paid  untUafterthey 
were  dne,  and  in  each  case  mid  Rloe  gave  to  the 
defendant  a  certificate  affirming  that  his  health 
was  good. 

The  court  ruled  that  the  certificate  was  for- 
feited by  reason  of  nonpayment  of  the  assess- 
vamt  called  by  the  notice  dated  July  17, 1886, 
within  thirty  days  from  said  July  17, 1886,  and 
that  there  was  no  evidence  to  Justi^  a  fliidinf 
of  waiver  of  the  forfeiture  by  the  defendaat, 
and  foimd  for  defendant.  The  case  was  re- 
ported to  this  court.  If  eitheroftherulingswas 
erroneous.judgmentwBS  to  be  entered  for  plain- 
tiff, unless  upon  other  facts  he  could  not  re- 
cover, in  which  case  judgment  to  be  entered 
f<tf  defendant 

Mmn.  Hntehlna  A  Wheelar.  for  plain- 
tiff: 

The  company  defended  the  action  on  the 
ground,  (1)  that  the  certificate  was  forfeited 
by  nonpayment  of  an  assessment  when  due; 
and  (2)  that  the  contract  was  uUra  vires  and 
void. 

By  the  terms  of  the  report,  if  there  was  no 
forfeiture,  or  if  there  was  evidence  of  waiver, 
judgment  is  to  be  entered  for  the  plaintiff,  un- 
less the  defendant  prevails  on  the  ground  that 
the  contract  was  utira  vires. 

1.  There  was  no  forfeiture. 

By  the  terms  of  this  contract  between  the 
parties,  the  payment  being  made  thirty  days 
from  the  date  when  Rice  received  notice  of  the 
assessment,  it  was  in  season,  and  there  was  no 
forfeiture.  The  certificate  contains  the  condi- 
tion that  it  shall  be  void  if  any  assessment  is 
not  paid  "within  thirty  daysof  date  of  notice." 
The  date  of  notice  to  a  person  is  the  date  he  re- 
ceives notice.  The  thirty  days  run,  therefore, 
not  from  any  date  that  may  be  printed  on  the 
instrument  containing  the  notice,  nor  from  the 
date  such  instrument  may  have  started  on  its 
way.  but  they  run  from  the  time  the  member 
receives  notice. 

Afaif  T.  Eice,  108  Mass.  150. 

The  defendant  relies  on  this  proviuon  in  the 
application:  "Printed  notices  mailed  thirty 
days  in  advance  shall  be  sufficient  notice  of  any 
assessment  levied." 

The  only  meaning  that  the  words  seem  to  oa 
to  be  capable  of  is,  that  a  notice  m^|«jl  thir^ 
days  hi  advance  of  the  le^g^ff^^^  «TO©g(e 
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shall  besufflcienttoflx  the  UablU^of  the  mem- 
ber to  pay  the  assessment.  This  has  nothing 
to  do  with  the  forfeiture. 

If  it  did  not  mean  what  it  soys,  but  that  the 
poll^  was  to  be  forfeited  if  an  assessment  was 
not  paid  within  thirty  days  from  the  time  the 
notice  was  mailed,  then  It  would  be  inconsis- 
tent with  the  provision  in  the  certificate  that 
the  policy  was  to  be  forfeited  if  the  assessment 
was  not  paid  within  thirty  days  from  the  time 
the  notice  was  received.  By  which  of  these 
provislotu  Is  the  memlwr  to  be  governed?  In 
determiuiae  when  he  must  pay,  on  which  In- 
strumeotishe  to  rely?  The  application,  which 
is  in  the  hands  of  the  company,  and  which  he 
has  not  seen  since  he  signed  it;  or  the  certifi- 
cate itself,  which  is  In  his  own  poesessloD  and 
from  which  he  would  understand  that  his  thirty 
days  in  which  to  pay  the  assessment  ran  from 
the  time  he  received  the  notice?  He  is  justified 
in  relying  on  the  provisions  of  the  certificate. 

A  provision  in  a  contract,  working  a  forfeit- 
nre,  will  be  construed  strictly  against  the  party 
for  whose  benefit  it  is  made,  and  to  avoid  a  for- 
feiture if  possible. 

May,  Ins.  170,  867;  Jforth  Berwick  Co.  v. 
2fm>  Enifiand  F.  A  M.  Int.  Co.  62  Me.  886. 

3.  If  the  court  shall  t>e  of  opinion  that  there 
was  a  forfeiture,  there  was.evldenoe  that  it  was 
waived  by  the  subsequent  conduct  of  the  de- 
fendant. 

The  forfeiture  Is  claimed  to  have  taken  place 
on  August  17,  1886.  After  that  date,  and  after 
the  conditioDal  receipt  of  August  10,  the  de- 
fendant levied  six  different  assessments  upon 
this  certificate,  and,  as  appears  hy  the  report, 
accepted  payment  of  tbem  "uneondidonally," 
without  maldng  any  inqulrv  as  to  Rice's 
health. 

These  assessments  the  defendantbas  retained 
and  never  offered  to  reium. 

The  acceptance  of  premiums  after  bnow- 
ledjdie  of  a  forfeiture  has  repeatedly  been  held 
to  be  a  wsiver,  and  an  elecuon  to  continue  the 
policy  in  force,  as  matter  of  law. 

Hodadon  v.  Ovarian  L.  Int.  Oo.  97  Mass. 
144:  Wing  v.  ffarwtf,  5  De  O.  M.  &  O.  266; 
8out/i«rn  L.  Ins.  Go.  v.  McCain,  96  U.  8.  84 
(34  L.  ed.  658);  Beoin  v.  Connecticut  Mut.  L. 
Im.  Co.  28  Conn.  244;  Mutual  L.  Ina.  Oo.  v. 
French,  80  Ohio  8t  340;  NoHh  Berwick  Oo.  v. 
New  Bn^nd  F.  d  M.  Ins.  Go.  63  Me.  886; 
EMnan  v.  Ihibuqw  Mut.  F.  Int.  Co.  18  Iowa, 
876;  Bveldey  v.  Garrett,  47  Pa.  204. 

The  breach  of  a  condition  subsequent  in  a 
policy  is  waived  by  any  act  done  by  the  com- 
pany afterwards,  implying  that  the  insurance 
is  to  continue. 

OahM  V.  Manvtfeuiyiren  F,  4t  M.  Int.  Co.  186 
Mass.  248. 

"Of  course,  bowever,"  says  the  court  in  that 
case,  "If  the  act  thus  r^ied  on  as  an  indirect 
election  be  shown  to  have  been  done  in  igno- 
rance of  the  breach  of  condition,  it  will  not 
continue  the  insurance,  unless  in  the  excep- 
tional case  where  the  insurer  has  acted  with 
indifference  to  what  the  facts  might  be,  and 
has  assumed  to  act  with  equal  effect  however 
they  might  turn  out." 

As  to  the  contention  that  the  cuidition  at- 
tached to  the  receipt  of  August  19  reaches  for- 
ward and  attaches  to  the  suheequent  receipts,  we 
submit  that  this  la  express^  n^stlved,  as  a  mat* 
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ter  of  fact,  by  the  statement  in  the  repmi  thst 
the  payment  of  these  later  assessmeuta  was  ac- 
cepted unconditionally  by  the  company.  &  ii 
the  case  put  by  the  court  in  OaJett  t.  Manmf»c- 
(unra  F.AM,  Int.  Co.  where  tbe  oompany 
"has  acted  with  indifferrace  as  to  what  the 
facta  n^^t  be,  and  has  assumed  to  act  with 
equal  effect  however  they  might  turn  out." 

The  fact  of  the  levy  and  the  reoupt  of  then 
premiums  unconditionally,  and  tbe  failure  of 
the  company  at  any  time  since  to  offer  to 
restore  them,  were  evidence  which  would  have 
justified  a  findlngof  a  waiver;  ud  astlie  comt 
mled  that  there  was  no  such  evidence,  tbend- 
ing  was  erroneous,  and,  in  accordance  with 
tlw  terms  of  the  report,  judgmoitahoiiU  beeo- 
tered  for  plaintiff. 

8.  Although  the  contract  may  have  bea 
fdtra  viret  when  made  in  1888,  ;«i  Act  188$, 
chap.  188,  gave  tbe  defendant  oompanj  pows 
to  make  it;  and  having  treated  the  contiaci 
as  in  force  since  Act  1886,  diapi.  188;  was 

{)assed,  the  company  ratified  tbecontract  when 
t  had  acquired  power  so  to  do,  and  cannot  now 
object  to  being  held  liable  upon  It. 

"The  power  to  make  all  such  ccutracts  as 
are  necessary  and  usuid  in  the  course  of  ban- 
ness,  or  are  reasonably  incident  to  the  object 
for  which  a  private  corporation  la  crealed,  ii 
alwa;^  implied  where  there  is  no  pootiTe  re- 
al riction  in  the  charter." 

MoTviUe  y.  Amaiean  Tra^  Bo^etx,  ISSXaai. 
129,  186. 

"Such  transactions  as  are  customary  or  vsaaX 
in  the  prosecution  of  a  business  of  tbe  kind  ia 
which  a  corporation  is  engaged,  are  impBedlT 
authorized  by  its  chartCT. 

Morawetz,  Priv.  Corp.  lat  ed.  ^  189. 

By  levying  and  receiviog  payment  of  Ume 
assessments,  the  company  recognized  this  cer- 
tificate as  a  valid  contract,  awl,  having  tfaes 
acquired  power  to  make  it,  these  acts  opei^ed 
as  a  ratification,  and  it  thetmipMi  beeamelnd- 
ing  upon  them. 

Where  a  contract  was  nude  In  the  naaeof  t 
corporation  which  was  tiien  in  prooeas  of  forms- 
lion,  buthad  not  at  that  time  teken  all  theatepi 
made  necessary  by  law  to  entitle  it  to  Ixfu 
business,  but  after  having  tsken  those  steps 
acted  upon  the  cootmct  as  though  it  were  bind- 
ing, it  was  held  that  the  company  was  UaUe 
upon  it  The  court  aaid:  "But  it  la  tke 
corpor^on  at  tbe  date  of  these  tettera  wasfoi- 
bidden  to  do  any  tnisioess,  not  liaving  tiica 
filed  its  articles  of  association  as  requfircd  br 
the  statute.  To  this  objection  there  are  semu 
answers.  The  corporation  subaequeotly  titi- 
fied  tbe  contract  by  recognizing  and  tieadoj: 
it  as  valid.  This  made  it  in  all  respects  wttii 
it  would  have  been  if  the  requisite  cutpofatt 
power  bad  existed  when  it  was  entered  Into." 

WJdtncy  v.  Wyman,  101 U.  8.  S98(85L.ed. 
1050);  K^ey  v.  Nevoburmori  db  A.  Bone  B.0>. 
3  New  Eog.  Rep.  888: 141  Mass.  48«. 

It  cannot  be  objected  that.  If  the  contrao 
was  ultra  viret  when  made,  it  is  Incapabte  of 
ratification;  for  cases  are  by  no  means  iofm 
quent  where  a  contract  that  was  uUn  tint 
when  mafle  has  been  afterward  ratified  by  the 
Legislature,  and  has  thereafter  been  held  to  bf 
binding  upon  all  parties. 

8haw  V.  NotfMe  County  B.  Oo.  6  Onr,  IC 
179,180; 
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«aU.  B.  SI  How.  414  (16L.  ed.  IM);  Honwetz, 
PriT.  Corp.  1st  ed.  §  80,  note  1. 

4.  Even  if  Act  1885.  cbsp.  188,  had  not 
been  passed,  the  defendant  is  llstile  on  the  cer- 
tificate, as  tiie  contract  has  been  completely 
performed  on  the  plaintiff's  part  by  the  pay- 
memt  of  all  the  premiums. 

The  coDteDtion  of  the  defendant  Is  not  that 
the  certificate  is  void  because  there  was  any 
legislative  provision  forbidding  it  to  make 
awh  a  contract,  but  because  Act  1677,  chap. 
904,  only  gives  the  society  power  to  insure  for 
tiie  benefit  of  widows,  orphans,  or  other  de- 
pendents of  deceased  members,  and  there  was 
no  power  g^ven  it  to  insure  for  the  benefit  of  a 
creditor. 

The  case  therefore  comes  within  the  rule 
that  when  a  contract  is  not  prohibited  by  stat- 
ute or  good  morals,  and  has  been  executed 
on  one  nde,  and  tlw  sole  defect  Is  a  want  of 
authority  on  the  part  ot  the  oorpOTation  to 
make  the  contract,  the  defendant  is  not  per- 
mitted to  set  this  op  as  a  defense. 

Stater  Woolen  Co.  v.  Lamb.  8  New  Eng.  Bep. 
448, 148  Mass.  420:  Cheater  Qlatt  Go.  v.  D«u>ey, 
IS  Haas.  M;  Morawetz,  Friv.  Corp.  100. 108. 
106. 

"The  plea  uj^rtrw  should  not  as  a  general 
role  prevail,  vbcrther  interposed  for  or  against 
ft  corporatioD,  wboe  It  would  not  advance 
justice,  but,  on  the  contrary,  would  accomplish 
a  legal  wrong." 

Whitnes  Arms  Co.  v.  Barlow,  63  N.  T.  62. 

Iq  Sedgwick  on  Statutory  and  Constitutional 
Lew.  at  p.  78,  the  follontogstatementismade: 
"Where  it  is  a  simple  question  of  authority  to 
contract,  arising  etUier  on  a  question  of  regu- 
laiitj  of  oiganuaticm,  ox  of  power  oonferted 
by  the  chartw,  a  party  who  has  had  the  benefit 
ol  the  agreement  cannot  be  permitted,  in  an  ac- 
tion founded  upon  it,  to  queetion  its  validity. 
It  would  be  in  the  highest  degree  inequitable 
and  unjust  to  permit  a  defendant  to  repudiate 
a  contract  the  benefit     which  he  retains." 

This  language  has  been  quoted  with  approval 
by  the  Supreme  Court  of  the  United  States. 

(Tnion  Nat.  Bank  v.  Matthews,  98  U.  8.  631 
(35  L.  ed.  188);  Pine  Grove  Tap.  v.  Taieott,  86 
TJ.  S.  19  Wall.  666  (23  L.  ed.  327). 

In  Sialer  Woolen  Co.  v.  LanA,  8  New  Eng. 
Bep.  448, 148  Mass.  420,  the  court,  in  deciding 
that  the  plaintiff  cMporation  could  recover  in 
an  atition  for  goods  sold  by  it,  even  if  the  con- 
tract of  sale  was  not  within  the  powers  con- 
ferred upon  it  by  its  charter,  says :  ' '  We  are  not 
required  to  determine  whether  an  action  can 
be  maintained  to  recover  ttie  price  [as  distfn- 
guisbed  from  the  value  of  goods],  as  no  ezcep- 
oon  has  been  taken  to  the  measure  of  damages." 

"If  the  statute  does  not  declare  a  contract 
made  in  violation  of  it  to  be  vtrfd,  and  if  it  is 
not  necessary  to  hold  the  contract  void  in  order 
to  acrompKdi  the  purpose  of  the  statute,  the 
inference  is  that  it  was  intended  to  be  direct<»y 
and  not  prohibitory,  of  the  contract." 

BomUteh  v.  Nea  England  Mut.  L.  Int.  Go.  2 
New  Eng.  Bep.  S38,  141  Mass.  292. 

5.  The  oeroflcate  is  under  seal,  and  is  an 
agreement  with  Thomas  O.  Rice  to  pay  to  his 
bsneficiaries  the  amount  insured;  hence  the 
l^aintiff,  who  is  the  administrator  of  Rice,  is 
the  proper  party  to  maintain  this  action. 
8  Ham. 
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Flynn  v.  North  Am&riean  L.  Int,  Co.  115 
Mass.  449. 

When  recovered,  he  will  hold  the  amount  In 
trust  for  the  pnsons  entitled  thereto. 

fjegion  of  Honor  v.  AfTy,  1  New  Eng.  Rep. 
716,  140  Mass.  580. 

JfeMT*.  Ely-,  Oktea,  A  K«7es»  fordefend- 
ant; 

1.  The  defendant  had  no  power  or  authoritv, 
tmder  the  laws  of  Massachusetts  or  its  certifi- 
cate <A  incorporation,  to  issue  the  certificate 
declared  on  in  this  action;  and  said  certificate 
never  bad  any  validity.  • 

Stat.  1874,  chap.  376;  Stat.  1877,  chap.  204; 
Pub.  Stat.  chap.  116.  2, 8;  Stat  1882,  chap. 
196;  Legion  of  Uonor  v.  Perry,  1  New  Eng. 
Rep.  716,  140  Mass.  580;  Danuie  v.  Pratt,  8 
New  Eng.  Rep.  480,  148  Mass.  216;  Brigge  v. 
Bart,  139  Mass.  478;  Davit  v.  8mi^  Organ  Oo. 
181  Mass.  258. 

a.  Stat.  1885,  chap.  188,  did  not  affect  the 
validity  or  invalidity  of  the  certificate  declared 
on  in  this  action. 

If  such  be  not  the  true  interpretation  of  the 
statute,  it  is  unconstitutional. 

King  v.  Dedham  Bank,  15  Mass.  447;  Com.  v. 
Etaex)  Co.  18  Gray,  289. 

By  the  receipt  of  assessments  by  the  treasurer 
of  the  defendant  from  Thomas  Q.  Bice  after 
the  passage  of  Stat  1885,  chap.  188,  the  de- 
fendant is  not  estopped  to  deny  that  he  was 
still  a  member. 

Burbank  v.  Boston  Police  R.  Asao.  4  New 
Eng  Bep.  241,  144  Mass.  484;  Vefisfarv.  Bttf- 
falo  Ins.  Go.  2  McCrary,  848. 

8.  The  oertifloate  issued  on  November  7, 
1879,  to  Thomas  G.  Rice  for  the  benefit  of  his 
wife,  Ellen  0.  Bice,  was  a  settlement  in  trust 
for  her  benefit,  which  he  coiild  not  revoke 
without  her  consent.  The  case  does  not  find 
that  he  reserved  to  himself  any  power  of  revo- 
cation or  of  changing  the  beDenoary.  The  de- 
fendant is  therefore  not  liable  on  tbs  oertlflcate 
declared  on  in  tliis  action. 

Pingrey  v.  NaUomU  Life  In*.  Co.  4  New 
Eng.  Rep.  239, 144  Mass.  m. 

If  such  power  of  revocation  bad  been  re- 
served. It  would  not  affect  the  validity  of  the 
trust  unless  it  was  exercised  according  to  the 
terms  in  which  it  was  reserved. 

Stone  V.  Haekett,  13  Gray,  237. 

4.  Tlie  assessment,  notices  of  which  were 
dated  July  17, 1885,  was  legal  and  valid. 

Stat  1880,  chap.  196,  gS;  Grouman  v.  Jfiusa- 
chuaetts  Ben.  Amo.  8  New  Eng,  Rep.  617,  14S 
Mass.  486. 

5.  If  the  insured  omitted  or  neglected  to  pay 
said  assessment  within  the  time  Ifraited  by  tbe 
certificate,  said  certtflcate  thereby  became  null 
and  void. 

Pitt  V.  BerksMre  £.  Ins.  Oo.  100  Mass.  BOO; 
Bigetoav.  I^ate  Mut.  L.  Asaur.  Asao.  138]fass. 
118;  Croaaman  v.  Maaaaehvaetta  Ben.  Aatto. 
aupra;  New  York  L.  Ina.  Go.  v.  Statham.  98 
U.  S.  24  (23  L.  ed.  789):  Globe  Mut.  L.  Ins.  Oo. 
V.  WMT,  96  U.  S.  887  {24  L.  ed.  887);  Rlein  v. 
New  York  L.  Ins.  Oo.  104  U.  S.  88  (26  L.  ed. 
662). 

Even  sickness  accompanied  by  delirium  does 
not  excuse  nonpayment 

Oarpenter  v.  Oentennial  Mut.  L.  Aiao.  68 
Iowa,  4158;  Klein  v.  New  York  L.  Ina.  Oo.  swra; 
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Thompton  v.  KiUekerboeleer  L.  In*.  Co.  104  U. 
S.362  (36L.ed.  76S):  Wl^eder  t.  Oonneeticut 
Mut.  L.  Ira.  Co.  83  N.  T.  548. 

6.  Said  asseMment  was  not  paid  vithln  the 
time  limited  by  said  certificate. 

The  plaintifl  aod  said  member,  by  accepting 
the  conditional  receijit,  admitted  that  ^asaess- 
ment  waa  paid  after  it  waa  due. 

7.  The  conduct  of  the  parties  clearly  shows 
that  prompt  payment  of  assesunenta  was  strict- 
ly requhred. 

Of  twenty  assessmoats  ten  were  recedved 
when  in  arreaf*,  but  in  every  case  on  condition 
that  insured  was  in  good  health.  Of  these  one 
waa  paid  on  the  thirty  first  day  from  the  date 
printed  in  the  notice. 

If  an  agreement  be  obscurely  expressed,  (he 
acta  and  conduct  of  the  parties  are  the  best  ex- 
podtots  of  it. 

Cambridge  v.  Islington,  17  Rck.  280;  Btone 
V.  Clark,  1  Met.  878;  Hmeard  t.  Femnden,  14 
Allen,  134;  Steventtm  t.  SrMne,  90  Mass.  867; 
Morris  y.  French,  106  Mass.  886;  Lowjoy  v. 
Lovett,  134  Mass.  370. 

8.  The  acceptance  of  the  assessment  on  Au- 
gust 10,  1885.  on  condiUon  that  Thomaa  Q. 
Rice  was  in  good  health,  he  not  bdng  then  in 
good  hmlth,  did  not  reinstate  blm  as  a  member. 

Bitteltr.  American  Tontine  L.  2n*.  Go.  3 
Bigelow,  L.  &  A.  Ins.  Rep.  150;  Barrit  v. 
EquitabU  L.  Attur.  8oe.  64  N.  Y.  106;  Serwm 
T.  Western  Mut.  Aid  Co.  67  Iowa,  86. 

Even  if  the  acceptance  had  not  been  condi- 
tional, it  would  not  have  been  a  waiver  of  the 
forfeiture. 

MowrvY.  Home  L.  In*.  Co.  0  R.  I.  S46;  Mobile 
L.  In*.  Co.  Y.  Pntett,  74  Ala.  487;  Globe  Mut.  L. 
Int.  (h.  Y.  Wolff,  05  U.  8.  837  (24  L.  ed.  887). 

0.  Six  assessments  subsequently  levied  were 
paid,  but  they  were  paid  before  or  when  they 
were  due.  At  the  time  of  said  payments  the 
d^endant  bad  no  knowledge  of  the  breach  of 
the  condition  of  the  receipt  of  August  10, 1885, 
or  that  Thomas  G.  Rice  was  not  in  good  health. 
Upon  these  facts,  the  receipt  by  the  defend- 
ant of  said  subsequent  assessments  did  not  re- 
instate said  Thomas  G.  Rice  as  a  member. 

Hoxie  Y.  Home  Inn.  Co.  82  Conn.  31  ;  Globe 
Mut.  L.  Int.  Co.  V.  Wolff.  05  U.  8.  336  (24  L. 
ed.  387);  MobiU  L.  Int.  Co.  v.  Pntett,  74  Ala. 
487:  Semw  v.  Wettem  Mut.  Aid  Go.  67  Iowa,86. 

The  defendant  is  not  thereby  estopped  from 
insisUngupon  the  condition  on  which  it  ac- 
cepted ttie  assessment  called  by  notice  of  July 
17,  1885. 

The  state  of  health  of  the  insured  was  a  fact 
peculiarly  within  his  own  knowledge. 

The  acceptance  and  retention  of  the  receipt 
of  August  10, 18B5,  waa  an  affirmation  and  rep- 
resentation that  the  insured  was  then  in  good 
health.  The  insured  intended  that  the  defend- 
ant should  act  upon  that  representation,  and  it 
did  act  upon  it.  The  plaintiff  is  therefore  es- 
topped from  taking  advantage  of  such  acts  of 
the  defendant  to  its  prejudice. 

Detoey  v.  F^,  4  Met.  881;  Otgood  v.  Jficholt, 
6  Oray,  430;  Gartwright  v.  Bate,  1  Allen,  614; 
Audenried  v.  BetUtey,  5  Allen,  883. 

10.  The  defendant  Is  not  estopped  from 
making  this  defense  because  it  has  never  of- 
fered to  repay  tlie  amount  of  any  of  said  assess- 
ments, llie  defendant  is  authorized  to  retain 
them  by  the  terms  of  the  certificate. 
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If  these  amounts  are  wrongly  in  the  poeaca- 
akm  of  the  defendant,  h  is  ti^  the  &alt  of  the 
jdaintiff  or  of  the  insored,  anothey  bavenera 

been  demanded  of  the  defendant. 
Adamt  v.  O'Connor,  100  Maaa.  516. 
The  failure  to  return  the  assessment  after  the 
death  of  the  insured,  and  after  the  insoiiDor  . 
company  bad  notice  that  the  plaintift  lateoded 
to  collect  the  poUqr.  is  not  a  TBtlflcatioD  of  ttie  I 
payment. 

BtubsY.  North  Ameriea  L.  In*.  Co.4giTiA. 
672. 

C.  AUsB,  J.,  ddlvered  the  <^dnirai  oftbt 

court: 

The  dedgnation  of  beneficiaries  in  the  pdi^ 
or  certificate  of  member^ip  is  invalid,  as  the  I 
statutes  under  which  the  defendant  corpcnatkio  | 
was  oi^nized  did  not  authorize  it  to  grant  in-  \ 
Burance  for  the  benefit  of  friends.  Dani^Y. 
Pratt,  8  New  Eng.  Rep.  480,  148  Mass.  321. 
But  an  Invalid  designation  of  beneficiaries  doe* 
not  render  the  whole  contract  invalid.  The 
contract  in  terms  recognizes  that  there  may  be 
a  change  or  substitution  of  beneficiaries,  and 
there  is  a  provision  that,  if  the  monber  shall  i 
survive  all  <»iginal  or  substituted  benrildariai.  I 
then  hia  membership  aball  be  for  the  benHIt  of 
bis  legal  heirs.  This  provisioD  is  within  the 
authority  of  Stat.  1883,  chap.  105,  §  1,  bms 
being  included  under  the  bead  of  relatives:  aad 
if  there  is  no  other  legal  designation,  this  maj 
take  effect.  Danielt  v.  Pratt,  tupra.  By  an 
amendment,  the  action  is  now  prosecuted  in  the 
name  of  the  administrator  of  the  estate  of  the 
assured,  and  he  is  the  peoformiw  to  nudntaiD 
the  action.  Bailej/  v.  Nea  Sn^nd  Mut.  L 
Int.  Go.  114  Mass.  177,  and  cases  cited:  Fifth  \ 
North  American  L.  Int.  Co.  115  Mass.  4tf; 
Unity  Mut.  L.  Aitur.  Aim.  v.  Dvgan,  Hi* 
Mass.  310.  This  is  not  controverted;  but  tfar 
defendant  contends  that  the  declaration  avcn 
tbat  the  action  la  brought  for  the  of 
Riodge,  and  therefore  that  the  action  camiotbe 
maintained.  This  objection  cannot  be  itt^ 
ported.  If  the  plaintiff  receives  the  money,  it 
will  be  a  good  discbarge  to  the  defendant  of  iu 
liability;  and  the  defendant  will  not  be  respon- 
sible for  the  proper  application  of  the  moo^ 
by  the  plaintiff.  It  is  to  be  assumed,  at  tbu 
stage  of  the  proceedings,  that  he  will  dispose  of 
the  funds  properlv;  and  be  may  be  compdkd 
to  do  so  by  judicM  proceedings  to  which  tbr 
defendant  would  not  be  a  necessary  pai^. 
Gouldv.  Emerson,  00  Mass.  154;  Bailey  v. 
Engtand  Mitt.  L.  Int.  Co.  lUiSmaa.  177.  The 
averment  that  the  action  is  brou^t  for  the 
benefit  of  Rindge  is  unneoeesaiy,  and  may  be 
disregarded. 

Since  the  action  is  now  prosecuted  by  thr 
proper  plaintiff,  we  need  not  c<Hirider  the  effect 
of  Stat.  1885.  chap.  188,  which  the  pl^tifl 
relies  on  as  enlarging  the  effect  of  the  defend- 
ant's contract. 

The  other  objections  to  the  plaintifTs  rwov- 
ery  depend  on  the  same  facts  which  were  cos 
siaered  in  the  case  of  Rice  against  this  we 
defendant,  ante,  p.  813,  where  It  waa  held  tfiai 
the  defendant  must  be  deemed  to  have  vafml 
the  fcnifeiture. 

Accoi^ing  to  the  twma  of  the  wpott,  tbe 
entry  mnst  be— 
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Abnim  H.  GRANGER,  Admr., 

V. 

BOSTON  &  ALBANY  R  R.  CO. 

Qwrgfi  W.  CHn*MAN,  Admr,,  v.  BAUE. 

1.  RaUlroads  have  the  rif^bt  to  ezcluaive 
use  of  ^ade  erossizi^  when  their 
trains  are  passing,  and  it  is  their  duty 
to  give  suitable  wmrninig  of  sacb  pass- 
injc  trains  to  travelers  npoD  the  nigb- 
way. 

3.  Where  a  tnbTeler.  diarecardliis  a 
mdtalile  waminc  from  a  nulroad  eom- 
ly  that  Its  traai  is  about  crossing  a 
j^bway,  inslstsnpon  crossing  the  track, 
lout  sufficient  excuse,  he  does  so  at 
his  own  risk. 
8.  It  is  negligence  for  a  traveler  to  enter 
upon  a  railroad  track  when  he  is  warned 
that  the  oompany  requires  the  exclusive 
uee  of  the  cmmmag  for  the  purposes  of 
its  business. 

(SoSolk — Filed  March  2, 1868.) 

ON  defeodaQt's  exceptions.  Suttainal. 
These  actioDs  were  tried  together.  The 
cases  went  to  the  jury  upon  the  second  and 
third  counts  of  the  declarati<m;  the  second 
charged  n^igence  on  the  part  of  the  defeod- 
ant. 

I^aintlfEs'  Intestates,  pasrfng  alfflig  Cam- 
hridge  Stteec,  near  Alston  Station,  In  Bnghton, 
came  to  Uie  defendant's  crossing  after  the  «ites 
were  shut  down  and  the  signal  lanterns  fiung 
up  thereoD.  It  was  nearly  dark,  aud  about 
ten  minutes  after  the  time  for  a  freight  train  to 
MBS,  and  the  croasinK-tlme  for  an  express  train. 
The  intestates  went  by  the  end  of  the  gate  on 
to  the  track,  crossed  tiie  ^Igbt  track  from  tif- 
teen  to  tUity  feet  in  front  of  the  engine  of  the 
fr^httrun,aDdwere  caught  on  the  third  track 

S'  uie  express  train  and  killed.  The  bell  of 
e  express  engine  was  ringing,  the  headlieht 
burning,  and  the  train  numing  at  its  regular 
speed  of  betweem  thirty  and  uiirty-flve  miks 
an  hour. 

The  defendant  requested  the  court  to  rule 
and  Instruct  the  iuiy: 

1.  That  the  luaiDttffs  cannot  recover  upon 
the  second  counts  of  tbeir  declarations. 

2.  That  there  was  no  evidence  that  the  plain- 
tiffs' Intestates  were  In  the  use  of  due  care. 

8.  That  there  was  no  evidraice  of  the  n^l- 
gence  or  cardeasnesB  ot  the  defauhmt  coip(Hra- 
tion. 

4.  The  defendant  and  its  serrants  bad  a  right 
to  suppose  that  the  plaintUts'  Intestates  would 
use  due  care,  and  were  not  bound  to  make  any 
provision  against  persons  who  were  not  in  the 
use  of  due  care,  nor  to  give  such  persons  any 
notice  of  existing  dangers. 

6.  If  the  plauitiffs'  intestates  entered  upon 
the  defendant's  tracks  oaxelesdy  and  without 
the  use  of  due  care,  and  In  a  hurried  manner, 
to  escape  a  frdght  train  which  they  saw.  and 
did  not  look  to  see  whether  a  passenger  train 
was  approaching  upon  another  track,  the  plain- 
tiffs cannot  recover. 

The  court  refused  so  to  rule,  to  which  rd!u- 
sals  the  defendant  excepted. 
3  Uaw. 


To  the  rulings  of  the  court,  so  far  as  they 
are  incondstent  with  defendant's  prayers  tat 
rulings,  the  defiondant  excepted. 

The  jury  found  for  the  plaintiff  in  each 
action,  upon  the  second  counts  of  their  decla^ 
rations,  and  the  defendant  alleged  exceptions. 

Mr.  Samnel  Hoa^ .  for  defendant: 

1.  Where  a  railway  line  crosses  a  hU;hway 
at  grade,  Uie  relative  rights  and  obbntfons  ca 
die  railroad  corporation  and  of  travSnsonthe 
highway  are  reciprocal;  but  It  is  the  privilege 
of  the  railroad  that  its  trains  shall  have  the  right 
of  way,  and  that  all  persons  on  the  highway 
shall  yield  precedence  to  the  trains. 

OmHnental  Imp.  Co.  v.  Stead,  9S  U.  8.  161 
(24  L.  ed.  408). 

It  is  submitted  that  in  the  case  at  bar  there  is 
no  eridence  of  nc^figmoe  on  the  part  of  the 
railroad  corporation. 

With  precautions  to  guard  its  crossing  and 
exclude  the  public  therefrom,  and  to  warn  the 
travelers  on  the  highway  of  the  approach  of  its 
trains,  the  jury  would  not  be  justified  in  say- 
ing that  a  speed  of  thirty-five  miles  an  hour 
was  unreasonable.  The  very  purpose  of  loco- 
motion by  steam  upon  railways  being  the  ac- 
complishment of  a  high  rate  of  speed  in  the 
movement  of  passengers  and  freight,  it  Is  <mly 
at  crossings  which  are  improtected  by  gates  or 
flagmen  that  a  railroad  is  obliged  to  run  its 
trams  at  a  very  low  rate  of  speed. 

Beading  &  0.  R.  Go.  v.  BUehie,  102  Pa.  425; 
Patterson,  R.  Acc.  g  167. 

The  railroad  corporation  having  exclusive 
right  to  its  wh(de  locatl(»i  on  the  crossing,  and 
having  given  ample  notice  to  the  travelers  on 
the  highway  of  its  exclusive  occupation  of  said 
location  by  the  closing  of  the  gates,  it  cannot 
be  held  to  be  negligence  on  the  part  of  the  cor- 
poration to  have  more  than  one  train  on  the 
crossing  at  the  same  time. 

StvidiBy  V.  London  A  N.  W.  B,  Co.  h.  R.  1 
Excb.  18;  &KU&n  v.  Ltmdm  A  N.  W.  B,  Go. 
L.  R  2  C.  P.  681;  P.nee  v.  Chicago,  B.1.AP. 
B.  (h.9&  Iowa,  746. 

The  express  train  was  on  time,  but  the 
freight  train  was  some  ten  minutes  late;  its 
conung  on  the  crossing  at  that  time  was  due  to 
the  servants  of  the  defendant,  and  not  defend* 
ant;  but  ne^lgence  on  the  part  (tf  the  ocapora* 
tion  cannot  be  established  by  showing  negli- 
gence on  the  part  of  Its  servants  or  agents. 

Com.  V.  BoaUm  A  M.  B.  Co.  188  Mass.  888. 

Therefore  the  third  and  fifth  requests  for  in- 
structions ought  to  have  been  given. 

2.  But  if  it  should  be  held  that  there  was 
evidence  of  negligence  on  the  part  of  the  de- 
fendant corporation,  which  was  properly  sub- 
mitted to  the  luiy,  it  Is  clear  that  there  was  no 
evidence  one  care  on  the  part  ctf  the  plain- 
tiffs' intestates. 

The  obligations,  rights,  and  duties  of  rail- 
roads and  travelers  upon  intersecting  highways 
are  mutual  and  reciprocal,  and  no  greater  de- 
gree of  care  is  required  of  the  one  than  of|  the 
other. 

ConHnentdt  Imp.  Co.  v.  Bttad,  9B  U.  8. 16S 
(24  L.  ed.  406). 

A  railroad  crossing  is  a  place  of  danger, 
and  common  prudence  requires  that  a  traveler 
on  the  highway,  as  he  ap^roacbes  one,  should 
use  the  precaunon  of  looking  to  see  if  a  train  Is 
approachfaig.   If  be  falls  to  do  sopthe  geaanX 
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knowledge  and  experience  of  men  at  once  con- 
detODB  hib  condnct  aa  careless. 

Hortoo,  </.,  in  AUj/n  v.  Bo^on  4b  A.  B.  Co. 
106  Haas.  77;  Field,  J.,  In  Chieago,  R  J.  d;  P. 
R  €h.  7.  HouMton,  96  U.  S.  70S  (24  L.  ed.  544). 

It  is  accordingly  beld,  with  entire  unanim- 
ItT,  that  one  is  e<}ually  guil^  of  negligence, 
Whether  he  knowingly  attempts  to  cross  in  front 
of  at)  approaching  train  (State  t.  Maing  Gent. 
B.  Co.  76  Me.  867;  TuUp  t.  FiUMmrg  R.  Co. 
184  Mass.  499;  Chicago.  R.  I.  &  P.  R.  Go.  v. 
BeU,  70  111.  lOii;  BaUimore  A  0.  R.  Go.  t.  Mali, 
66  Hd.  58;  Barttow  r.  (M  Colony  R.  Go.  8 
New  Eng.  Rep.  746,  148  Mass.  986),  or 


npon  the  track  of  a  railroad  without  looking 
and  listening  for  it  (Butterfield  v.  Wetiem  It. 
Go.  10  Allen.  682;  Wright  t.  Boaton  A  M.  R. 
Go.  129  Mass.  440;  Qaynor  v.  Old  Colony  <£  N. 
B.  Co.  100  Mass.  208;  AUyn  r.  Botton  £  A.  B. 
Co.  106  Mass.  77;  Stubleg  t.  LontUtn  A  N.  W. 
A  a>.  L.  R  1  Ezch.  18:  Sfkdttm  t.  London  d 
JT.  W.  B.  Oo.L.n.2  C.  P.  681;  Beading  (ft  C. 
B.  Go.  T.  Bitchie.  102  Pa.  426;  Chieago  4b  A.  B. 
Go.  V.  Qretener.  46  111.  74;  Pencx  v.  Chieago.  B. 
I.  <fi  P.  B.  Go.  68  Iowa.  746). 

It  is  submitted  that,  whatever  view  may  be 
taken  of  this  evidence,  it  furoisbes  positive 
wool  of  negligence  on  the  part  of  Murray  and 
waoger.  TfaQv  were  Degligent.in  creasing  the 
flnt  track  In  fuUvlewof  tbeapproachingfreifrbt 
train,  without  waiting  to  ascertain  whetiier  toe 
other  tracks  were  clear  of  danger;  they  thoeby 
took  upon  themselves  all  the  risks. 

Pence  v.  Chicago,  R.  1.  d  P.  B.  Go.  68 
Iowa,  746;  8tul>ley  v.  L&Tidon  <fe  N.  W.  R.  Co. 
L.  R.  1  Ezcb.  18;  Skeiton  v.  London  A  N.  W. 
J?.  Cb,  L.  R.  2  C.  P.  681;  Chieago,  R.  I.  <ft  P. 
B.  Go.  V.  Houston,  96  U.  S.  697  (24  L.  ed.  543). 

They  were  negligent  in  not  looking,  after 
clearing  the  first  track,  while  crossing  the  sev- 
enteen feet  between  the  first  and  third  tracks 
dTuUy  V.  Fitehburg  B.Co.\^  Mass.  490;  and 
cases  cited  above);  or  in  rashly  and  negligently 
putting  themselves  into  a  position  where  they 
were  unable  to  look  and  listen  Ux  the  express 
Uftln,  or  avoid  It  If  tbey  saw  it. 

The  true  proportion  is,  that  the  plaintiff 
was  bound  to  unreasonable  care  to  avoid  get- 
ting into  a  position  in  which  be  could  not  escape 
a  collision. 

TyUr  V.  JSeto  7<yrk  4b  JS'.  R  R.  Co.  187  Mass. 
24S. 

Thedefoidant,  however,  bas  not  the  burden 
of  provinff  coDtributoy^  negligence  on  the  part 
of  the  plamtiffs;  it  is  for  the  fualntifb  to  show 
by  positive  proof  that  ibeir  intestates  were  in 
the  exercise  of  due  care,  and  a  mere  scintilla 
of  evidence  of  due  care  is  not  enough. 

Butterfield  v.  Weetem  B.  Corp.  10  Allen,  683. 

Mr.  A.  H.  BrigM.  for  plaintiffs: 

There  can  really  be  but  one  question  on  these 
4>n!eptiona,  to  wit,  Was  the  evidence  sufficient, 
npon  questions  of  due  care  on  tbe  part  of  the 
[uaintiff's  intestates  and  want  of  it  on  the  part 
of  the  defendant  corporation,  to  justify  the 
presiding  judge  in  submitting  it  to  the  jury? 

And  tbia  question  is  not  directly  raised,'  but 
only  incidentally:  for  the  first,  second,  and 
tbiid  requests,  as  they  appear  in  the  exertions, 
could  not  have  been  intended. 

Tbe  first  one  asks  a niUug  ''that  the  pIsiD- 
tifla  cannot  recover  on  tbe  second  counts  of 
tbelrdeclaratioii8.» 
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Are  the  second  counts  notsufflcioitT  If  not, 
the  defendant  should  have  demurred.  He 
could  not  raise  this  question  by  his  request  for 
ruling.  It  is  difflciut  to  see  any  otba*  reason 
for  tbe  first  request 

The  second  request  could  hardly  have  lieen 
expected  of  the  jnesldlng  judge  in  that  farm; 
for  that  waa  leaAy  a  request  to  take  the  cases 
from  the  jury  and  send  tiiem  to  this  oonit  oa 
report. 

And  BO  with  tbe  third  request. 

The  fourth,  fifth,  and  sixth  requests  for  nl- 
ioi»  were  fully  given  bv  the  presiding  jtuM^- 

The  question  as  to  wnether  the  verdicts  wcr 
contrary  to  the  evidence  would  seem  to  come 
before  this  court  on  a  motion  for  a  new  trial 
on  afullreportoftbetestimony.  But  perfaap« 
it  must  necessarily  be  somenhat  discussed;  and 
will  certainly  be  sufficiently  discussed  in  tbe 
only  real  questltni  that  seems  impliedly  ntaei, 
as  above  named.— as  to  Uie  juatiiScation  ot  tbe 
presiding  judge  in  submitting  the  caae  to  tbe 
jury  at  all. 

1.  What  is  due  care,  is  a  question  for  tbe 

^eneh  v.  Tavnton  Branch  B.  Go.  116  Hua 
687;  Oraig  v.  Jfew  York,  N.  H.  AH.  R.Co.  118 
Maes.  481;  Hinckley  v.  Oipe  Cod  B.  Go. 
Mass.  257;  Ooj/narv.  Old  Gotony  AJf.B.Ot. 
100  Mass.  208,  218,  214;  Wheeloek  t.  BaKm  A 
A.  B.  Go.  105  Mass.  208;  113  Mass.  48,  47, 112, 
79,  83;  Chaffee  v.  BoetM.  4k  L.  B.  Co.  IM 
Mass.  116,  108;  126  Mass.  61;  125  Mass.  «3. 

3.  Plaintiff  must  show  due  care.  But  it 
mav  be  inferred  from  facts  and  circumstances: 
and,  if  there  is  nothing  found  In  the  conduct  of 
tiie  plaintiff  to  which  n^Kgence  may  be  birir 
imputed,  the  mere  absence  of  fault  may  jostily 
the  jury  in  finding  due  care. 

Mayo  V.  Boeton  4k  M.  B.  Co.  104  Mass.  1S7, 
and  cases  above  cited. 

Any  carelessness  of  a  railroad  which  takes 
away  a  sense  of  danger  is  a  circumstance  sof- 
ficlent  to  warrant  a  finding  of  due  care  in  the 
plaintiff. 

ElkinM  V.  Boiton  A  A.  R.  Co.  115  Maaa.  IMl 
In  French  v.  Ihvnton  Branth  R,  Co.  mn, 
plaintiff  was  driving  with  care  In  tbe  w- 
time:  saw  train,  but  saw  no  flagman  (ptafaitm 
being  hurt  by  a  detached  car).  At  a  point  for 
ty-six  feet  from  tbe  crossing,  plaintiff  could  see 
forty-six  feet  in  the  direction  whidi  car 
was  coming.     At  thirty  feet  from  croany 

glaintiff  could  have  seen  tbe  track  more  Ihaa 
alf  a  mile.  But  plaintiff  did  not  look  to  tbit 
direction.  Plaintiff  did  not  suppoee  that  oae 
train  would  follow  another  so  soon.  Hdd. 
question  of  due  care  was  for  jury.  And  jniy 
found  for  plaintiff,  that  there  was  due  care. 
Oraig  v.  Nea  York,  N.  H  4t  H.  R.  Co.  118 

MBM.-&I. 

In  Hinckley  v.  Gape  Cod  R.  Co.  120  Xw. 
267,  cited  above,  plaintiff  was  killed  instn^ 
at  a  croasiDg.  At  croadng  he  was  seen  before 
he  reached  the  track,  and  after  he  was  stni^, 
but  was  not  seen  when  he  stepped  on  tbe  track. 
Held,  by  majority  of  the  court,  that  plaintiff 
could  not  recover,  having  failed  to  produceeri- 
dence  of  due  care.  But  the  disBentiDr  jndps 
held  that  other  facts  which  aj^tearea  io  eri- 
dence,  as  to  the  speed  of  the  cars,  poaftion  (tf 
track  and  station,  conduct  of  deceased  befbie 
he  stepped  o^.U^^^T^[^flW«ns 
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wunnt  a  jury  in  flndlng  due  can  at  tbe  time 
of  the  injary. 

Defendaut  was  guilty  of  Degligence  in  nm- 
Dinfc  a  train  ove^  a  diagonal  croesTugat  tbe  rate 
of  thirty  milea  an  hour  at  0.10  p.  H.  in  the 
month  of  November,  and  at  tbe  same  time  an- 
other train  at  the  rate  of  tbirty-flve  miles  an 
hour  in  the  same  direction,  without  blowing 
their  whistle,  and  without  having  a  gate  to  close 
tbe  ridewalk  or  a  man  to  give  wanimg. 

1.  PUuntiffa'intestatesirerelnthenaeof  such 
care  as  ordinary  men  would  take  under  such 
circumstances. 

%.  They  bad  do  cause  to  fear  danger. 

S.  There  were  three  of  them. 

4.  Tbe  dangOT  was  covered  up  1^  careless 
acta  of  tlie  defendant  corporation. 

5.  There  was  absence  of  fault  on  tbeir  part. 

Morton*  Gh.  J.,  delivered  tbe  opinion  of 
tbe  court: 

In  each  of  these  cases  tbe  imdisputed  evi- 
dence shows  that  tbe  plaintifl's  Intestate  was 
guilty  of  negligence  wDicb  contributed  to  bis 

The  acddent  happened  at  a  grade  crosdog, 
the  plaintiffs'  intestate  being  struck  by  a  passen- 
ger express  train  running  on  its  usual  time. 
It  appears  that  before  be  reacbed  tbe  track  tbe 
defemlaiit's  gateman  bad  lowered  tbe  gates, 
with  ^gnal  lanterns  attached,  across  the  trav- 
eled part  of  the  hi^way,  and  the  only  conclu- 
sion vrhtchcan  be  reached  from  the  e^ence  Is 
that  the  party  injured  saw  that  they  were  low- 
ered.   Railroads,  from  tbe  necessity  of  tbe  case, 
bave  tfee  right  to  tbe  exclusive  use  of  tbe  grade 
crossings  when  tbeir  trains  are  passing,  and  it 
is  tbeir  dutv  to  give  suitable  warning  of  such 
passing  trains  to  travelers  upon  the  bigbway. 
If  they  do  thb,  and  the  traveler  disregards  the 
wammg,  and,  without  sufflctent  excuse,  inaiatB 
upcm  crossing,  he  does  so  at  his  own  risk.  In 
tbis  case  tbe  plaintiffs  intestate  was  warned  by 
the  lowered  gates  that  it  was  unsafe  for  blm  to 
cross  the  track.    It  was  his  duty  to  wait  till 
the  gates  were  raised;  he  votuntarir  entered  up- 
on the  track,  notwithstanding  tbe  warning,  and 
without  any  excuse.   This  was  negligence  on 
his  part,  which  caused  the  accident,  and  the 
consequences  of  his  rashness  cannot  be  cast  up- 
OD  the  defendant   It  is  not  an  answer  to  say 
that  he  may  have  supposed  that  tbe  gates  were 
down  because  the  freight  train  was  pudng,  and 
he  was  willing  to  take  the  risk  of  getting  safely 
by  that.    He  nad  no  right  so  to  suppose.  It 
iras  negligence  for  him  to  enter  upon  the  track 
vhen  be  was  warned  that  the  railroad  required 
tbe  exclusive  use  of  tbe  croedog  for  its  proper 
bustneas.   As  this  is  decisive  of  the  case,  it  is 
not  necessary  to  discuss  the  question  whether 
tbe  evidence  shows  any  negligence  on  the  part 
of  tbe  defendant. 
£lsBeeptiofu  tu$tained. 


Gemgianna  WHALL 
e. 

James  W.  CONVERSE,  Trustee. 

1.  The  li^rs  at  law  of  a  testator  are  those 
who  answer  tbe  deecrlption  at  the  time 
of  bis  death. 


8.  One  who  has  aoqnired  all  posetble  In- 
terest in  a  trust  Amd  is  entitled  to  a 
decree  terminating  the  trost  and  or- 
dering tbe  tnutee  to  oonvey  tbe  prop- 
erty to  blm. 

(Suffolk  Plied  Uarch  3. 1888.) 

ON  reservation.  jDajtcc  for  plaintiff. 
This  case  came  on  to  be  heard  before  Bm. 
Charles  Allen,  J.,  on  the  bill,  answer,  replica- 
tion, and  affidavit  of  Mrs.  Whall,  which  was 
not  controverted,  and  which  was  found  to  be 
true;  and  thereupon,  by  request  of  the  parties, 
tbe  same  was  reserved  for  thedetemdnation  of 
tbe  full  court. 

The  suit  is  brought  to  terminate  certain  trusts 
created  under  tbe  will  of  Joseph  H.  Wball,  and 
to  require  the  trustee  to  pay  over  tbe  tnist  fund 
to  tbe  plaintiff. 

The  testator  died  in  November,  1858,  and  bis 
will  was  proved  in  the  Probate  Court,  Suffolk 
County,  November  39, 1868;  and  tbe  question  is 
whether  tbe  plaintiff,  who  was  bis  wife,  has 
acquired  all  rights  iu  and  to  tbe  principal  and 
income  of  the  trust  fund  of  $20,000.  created  by 
this  will,  which  can.  under  any  drcumstances, 
be  asserted. 

The  testator,  by  his  will,  gave  to  John  Field 
and  James  W.  Converse  $20,000  In  trust  to  pay 
the  net  income  therefrom  to  bis  wife  during  her 
life,  or  UDtiland  not  longer  thanshe  should  marry 
again,  and,  upon  her  decease,  or  upon  her  being 
married  a^D,to  dispose  of  tbe  principal  therecu 
as  follows,  viz. :  To  contioue  to  bold  the  same  in 
trust  for  the  equal  benefit  of  bis  children,  and 
to  pay  to  hie  dauehter  $8,000  at  any  time  when, 
after  sbe  should  have  attained  tbe  age  of  eigh- 
teen years,  sbe  should  in  writing  request;  and, 
until  such  payment, to  pay  the  net  income  there- 
from in  equal  shares  to  or  for  tbe  use  of  hissoo 
and  daughter,  or  the  survivor  of  them,  during 
their,  bis,  or  her  lives  or  life;  and,  after  such 
payment,  to  pay  the  net  Income  from  $7,000  of 
said  principal  to  his  daughter,  and  from  $10,000 
of  said  principal  to  his  son,  to  her  and  to  bis 
own  use  during  his  and  her  lives.  If  either  of 
his  children  should  die  before  bis  wife,  leaving 
no  issue  living,  then  the  whole  of  said  income 
should  go,  as  aforesaid,  to  bis  surviving  child; 
and  if  either  or  both  ot  his  children  should  die 
before  hts  wife,  and  should  leave  issue  living, 
such  issue  should  take  tbe  share  or  shares  of  its 
deceased  parent  or  parentsof  said  income  during 
the  life  of  his  wife.  Upon  the  decease  of  his 
children  respectively,  their  several  shares  of  tbe 
principal,  then  in  trust  for  their  benefit,  should, 
after  Uie  decease  of  his  wife,  go  to  tbeir  issue 
respectively,  if  they  should  die  leaving  issue 
living;  and,  if  either  of  tbem  should  die  leaving 
no  issue  living,  bis  or  her  share,  as  aforesaid, 
should  be  held  still  in  trust  for  the  benefit,  as 
above  provided,  of  tbe  survivor,  until  his  or  her 
decease,  and  should  then  go,  after  the  decease 
of  bis  wife,  to  his  or  her  isue,  or,  in  default  of 
issue,  to  his,  tbe  testator's,  heirs  at  law.  In  case 
his  wife  should  survive  both  of  bis  children 
and  th^  Issue,  if  any,  tbe  said  principal  should 
go  and  be  disposed  of,  at  her  decease,  in  ac- 
cordance with  her  last  will,  or  any  instrument 
in  writing  signed  by  her  in  the  nature  of  a  tes- 
tamentary disposltioo  of  property;  or,  in  default 
,  of  a  last  will  or  other  instrument  as  aforesaid, 
I  then  to  his,  tbe  testator's,  beira  at  law.  , 
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Tbe  testator  also,  in  and  by  bis  will,  ordered 
and  required  that  all  the  estate  and  property 
other  than  income  (excepting  only  the  |8,000 
which  she  might  receive  upon  ber  written  re- 
quest) which  should,  under  his  will,  come  to 
hia  daughter,  should  not  be  paid  over  to  her  to 
ber  owD  use;  but  sbould  be  retained  or  placed 
in  trust  for  her  benefit,  bo  that  she  should  dur- 
ing her  life  receive  the  net  income  therefrom, 
and,  upon  her  decease,  the  principal  Uiereof 
should  be  paid  over,  appropriated,  and  disposed 
of  in  accordance  with  the  provisions  of  her  last 
will,  or  any  instrument  in  writing  signed  by  her 
in  the  nature  of  a  testamentary  dispmition  of 
property,  or,  in  default  of  such  will  or  other 
mkrument,  to  her  heirs  at  law. 

The  testator  left  a  widow  (the  plaintiff),  and, 
ashiBonlyheirsatlaw  andnextofkin,  twochil- 
dren,  Grace  H.  Whall  and  Joseph  H.  WhalL 
Hr.  Field  and  Mr.  Converse  qualified  as 
trustees,  and  Mr.  Converse,who  isthe  surviving 
trustee,  is  the  defendant  The  trust  fund  con- 
slats  of  personal  proper^. 
The  wife  has  not  marned  again. 
Tbe  bill  alleged  that  Joseph  H.  Whall  died 
testate,  never  having  been  married,  and  without 
Issue,  on  the  8d  day  of  February,  1876,  at  Bos- 
ton, being  at  that  time  between' thirty-one  and 
thirty-two  rears  of  age,  and  Joseph  H.  Wball 
in  and  by  his  last  will  and  testament,  which 
was  proved  and  allowed  by  said  probate  court 
on  tbe  Otfa  day  of  March,  1876,  gave,  devised, 
and  bequeathed  sUtbeestate,  real  and  personaJ, 
of  which  be  should  die  seised  or  possessed,  or 
to  which  he  should  be  entitled  at  Uie  lime  of 
hla  death,  untoJanetCumstonLord,  now  Janet 
Cumston  Moody;  whereby  there  became  vested 
in  said  Janet  Cumston  Moody  whatever  rights 
or  interest  he,  said  Joseph  H.  Whall,  had,  or 
could  have  by  any  possitHUty  or  under  any  cir- 
cumstances or  under  any  contingency,  in  the 
principal  or  income  of  said  trust  nind. 

That  said  Janet  Cumston  Moody,  by  ber  aa- 
signment  in  writing,  bearing  date  on  the  6th 
day  of  October,  1886,  conveyed  and  assigned 
unto  the  pl&intiff,her  executors,  administrators, 
and  assigns  forever,  all  her,  said  Janet  Cumston 
Moody's,  right,  title,  interest,  estate,  and  clafan, 
wlutber  contingent  or  otherwise,  in  and  to  tbe 
principal  or  capital  of  said  trust  fund  or  estate 
now  held  by  sud  Converse,  surviving  trustee, 
and  in  and  to  the  property  composing  tbe  same, 
and  in  and  to  alt  income  therefrom:  and  all 
ri^t,  title,  interest,  estate,  and  daim  which 
the  said  Janet  Cumston  Moody  may  be  entitled 
to,  upon  and  after  the  marriage  of  the  plaintiff, 
if  she  shall  marry  again,  in  and  to  tbe  income 
from  tbe  said  trust  fund  0Testate;andanti^t, 
title.  Interest,  estate,  and  claim  which  tbe  said 
Janet  Cumston  Moody  may  be  entitled  to  upon 
the  death  of  the  plaintiff,  in  and  to  the  prin- 
cipal  or  capital  of  said  trust  fund  or  estate,  in 
case  said  plaintiff  shall  die  without  having  dis- 
posed of  said  principal  by  her  last  will  or  by 
any  inBtrument  in  writing,  signed  by  her, 
in  the  nature  of  a  testamentary  diqxisition  of 


property. 
That  at 


lat  said  Grace  H.  Whall  was  bom  on  the 
29th  day  of  August,  1863,  and  died  intestate 
and  without  Issue  on  the  7th  day  of  September, 
1861,  never  having  been  married,  being  at  the 
time  of  her  death  a  minor  between  eight  and 
nine  yean  of  age,  and  leaving  sarrivrng  ha, 


her  mother,  liie  plaintiff,  and  ber  brother,  tbe 
said  Joseph  H.  Whall;  and  there  became  vesUd 
in  said  Joseph  H.  Whall  and  the  plaintiff  all 
property  and  rights  which  said  Grace  H.  Whall 
haa,  including  whatever  rights  or  interest  die 
had,  or  could  have  by  any  possibiUtT  or  under 
any  circumstances  or  under  any  oon  InwoBpy,  in 
the  principal  or  income  of  saia  trust  food. 

That  by  the  death  of  said  Grace  H.  WhaO 
and  Joseph  H.  Whall,  each  without  iasuc,  and 
saidtfas^gnment  from  said  Janet  CamttDn 
Moody,  the  plaintiff  has  become  entitled  to  tbe 
income  of  said  trust  fund  in  case  sbe  shall 
marry  again,  and  has  become  entitled  to  ibe 
principaTof  said  trust  fund  even  in  case  afae 
shall  uil  to  dispose  of  the  same  by  her  last  win 
or  an  instrument  in  writing,  signed  1^  her,  in 
the  nature  of  a  testamentary  dispaeitkw  of 
prOTerty. 

The  bill  prayed  that  the  trusts  be  decreed  to 
be  terminated;  and  that  the  trustee  be  ordered 
and  decreed  to  pay,  transfer,  and  deliver  to 
plaintiff  said  trust  fund,  principal,  and  inoome, 
and  all  property  representing  the  same,  dis- 
charged of  al\  trusts. 

Mr.  Joaha*  D.  Ball,  for  fdalatifl: 

The  plaintiff  has  become  poseeased  ot  all 
rights  Id  said  income,  even  if  she  marries  again; 
and  this,  whether  said  incmne  would  fall  into 
tbe  residuum  in  that  contingency  or  goaaintes- 
tate  estate.  The  result  would  be  the  same  in 
either  case;  she  owns  all  poasfble  ri^ts  in  Mid 
incomelf  that  cfHittngent^slUMild  oceor. 

The  general  role  is  that  all  estate  na«  aOtt' 
wise  devised  or  bequeotbed  Mis  into  the  rsaid- 
uum.  • 

T/iaifer  v.  Wellington,  9  Allen,  295;  AOat  v. 
White,  97  Mass.  606;  Firth  t.  Dmttf,  S  ADeo. 
468;  2  Bedf.  Wills,  pp.  4«S,  451 

The  plaintiff,  then,  being  entitled  to  tbe  in- 
come of  this  trust  Amd  in  case  slieiiHaries 
again,  we  will  proceed  to  conddo*  tbe  title  to 
the  principal  of  the  trust  fund. 

The  wife  has  survived  both  of  the  children, 
and  neither  of  them  had  anv  issue. 

The  provision  of  the  will  in  Uiat  case  is  as 
follows,  viz. :  "In  case  my  wife  shall  survive 
both  mv  children  and  their  issue,  if  aiiTi  the 
said  principal  shall  go  and  be  diraosedof,  U 
ber  decease4in  aocorouioe  wiUi  her  last  will,  or 
any  instrument  in  writing  signed  by  her  in  the 
nature  of  a  testamentary  disposiUon  of  props- 
ty,  or,  in  default  of  a  last  vnll  or  other  iasm- 
ment  as  aforesaid,  then  to  my  belts  at  law." 

This  power  of  disposition  is  not  contiiMeat 
upon  her  not  marrying  again;  bat,  even  K  it 
was.  It  would  not  be  material  in  this  esse,  bB- 
cause  she  has  acquired  all  the  rights  of  ttie  tes- 
tator's heirs  at  law  in  the  priiud^L 

Tbe  heirs  at  law  of  the  testator  were  his  two 
children,  and  they  were  to  take  the  {Hincipal  <tf 
this  trust  fund  in  the  absence  of  a  will  or  tei- 
tameotary  disposition  of  It  by  tbe  wife.  Tbe 
daughter  died,  as  before  stated,  September  7, 
1861,  intestate  and  without  issue,  being  then  « 
minor  between  eight  and  nine  years  of  age,  sad 
her  heirs  and  next  of  kin  were  ber  mother  (tlie 
plaintiff)  and  her  brother,  Joseph  H.  WbaH 
The  mother  thus  acquired  one  half  of  her  d^ 
ceased  daughter's  possible  interest,  and  tbe 
brother  the  other  half.  He  died  testate,  faaviog 
devised  and  bequeathed  all  his  proper^  to 
Janet  Cumston  Lord,  afterward  Janet  GaniloB 
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Moody,  and  she  afterwards,  on  October  6, 
1886,  coBvered  to  the  plaioUfl  whatever  ioter- 
est  she  had  in  either  the  principal  or  income  of 
this  trust  fund. 

The  plaintiff  has  thus  become  possessed  of 
erery  possible  Interest  In  the  principal  or  capi- 
tml.  and  in  the  income  of  the  trust  fund. 

A  person's  heirs  at  law  are  those  entitled  to 
take  at  the  time  of  his  death.  They  are  to  be 
ascertained  at  that  Ume,  and  not  at  a  later  time. 

Dovev.  Torr,  128  Mass.  40;  Abbott  v.  Brad- 
stTMt,  8AJlen,887;  Jfin0<  v.  Tajman,  123  Mass. 
585-587;  Bullock  v.  Dovme*.  9  H.  L.  Cas.  1; 
Mortimer  v.  Slatar,  L.  R.  7  Cb.  Div.  822. 

The  word  "then"  relates  to  the  contingency 
in  which  the  property  is  to  vest  in  his  han  at 
law,  and  not  to  the  time  when  his  heirs  at  law 
are  to  be  ascertained. 

Bullock  V.  Dov>ne»;  Mortimor  v.  Slater;  and 
Dove  V.  Torr,  mpra. 

The  words  "  hdn  at  law"  are  to  be  consUiied 
according  to  the  general  rule,  and  to  mean  those 
wbo,  at  the  time  of  the  death  of  the  testator, 
answer  to  that  description,— unless  it  dearly 
appears  by  the  will  that  the  testator  intended 
otherwise. 

The  case  of  KnovoUon  t.  Sanderton,  3  New 
EDg.  Bep.  100,  141  Mass.  S23,  is  not  in  con- 
flict with  this.  In  that  case  Uie  intention  of 
tbe  testator  clearly  appeared  to  the  contrary. 

It  makes  no  difference,  in  the  construction  of 
these  words,  that  the  particular  persons  who 
answered  to  that  description  at  the  death  of  tiic 
testator  died  before  the  happening  of  the  con- 
tingency,  and  that  the  contingency  upon  the 
occoireDoe  of  which  the  property  was  to  so  to 
tbe  fadrs  at  law  was  to  happen  upcm  the  OMth 
of  these  very  persons  themselves. 

Abbott  V.  Bradttreet;  BuUoek  t.  I>0imM/and 
Mortimer  v.  Slater,  supra. 

Where  tbe  ^laintiCf  has,  as  in  this  case,  ac- 
ouired  all  possible  interests  in  the  principal  and 
income  of  the  trust  fund,  she  is  entitled  to  a 
decree  terminating  tbe  trusts,  aad  ordoing  the 
trustee  to  convey  the  proper^  to  her. 

in«Ae*  T.  ma.  106  Mass.  67S:  AwdjleA  v. 
Andrew,  8  Allen,  841;  Smith  v.  Harrij^ton,  4 
Allen,  660;  Stone,  Petitioner,  188  Mass.  476; 
Parker  v.  Gonverte,  6  Gray,  886;  Tajflor  v. 
Suier,  18  Ohio  St.  390;  2  Perry,  Tr.  g  920; 
Cheaman  v.  Oumminm,  2  New  Eng.  Rep.  850, 
142  Mass.  66. 

Whatever  may  have  been  the  Interest  of  the 
Bm  and  daughter  either  in  the  principal  or  In- 
come of  the  trust  fund, — however  contingent 
may  have  been  their  lnterest,~it  was  neverthe- 
less assignable,  transmissible,  and  descendible. 

1  Redff.  Wills,  pp.  891.893;  Wintloto  v.  Good- 
ittin,  7  Met.  877-878;  Putnam  v.  Story,  182 
Mass.  210,  311;  Flu/  v.  Sulvetter,  3  Gray,  171; 
WkippU  V.  fb^KAOd,  1^  Mass.  263.  2W. 

If  thewmds  "heirs  at  law"  mean  those  an- 
swering to  that  description  at  the  time  of  the 
death  m  the  testator,  Uien  all  peraons  having, 
or  vho  can  have,  any  possible  interest  either 
in  tbe  principal  or  income  of  the  trust  fund, 
are  before  the  court.  The  only  persons  In  in- 
terest are  the  defendant,  holding  the  naked  le- 
gal title,  and  the  plaintiff,  holding  the  enUre 
equitable  title. 

If,  however,  these  words  mean  those  who 
shall  be  the  hdrs  at  law  of  the  testator  at  the 
time  of  ihehappening  of  thecontfaigeiicy  (viz., 
8  Mass. 


the  death  of  the  plaintiff  without  making  a  tes- 
tamentary disposition),  then  it  is  Impossible  now 
to  ascertain  who  they  will  be,  and  hence  im- 
possible to  make  them  parties  to  this  suit,  and 
they  are  not  necrasaiy  parses. 

Giffard  v.  Sort,  1  8ch.  &  Lef.  407, 408.  410, 
411;  Gaeleea  v.  Gaekdl,  6  Sim.  648;  Story.  £q. 
PI.  Sg  144. 146;  Troy  v.  8ari«snt,  182  Mass.  406. 

Mr,  W.  H.  Oreatt  for  defendant. 

Bolm«a.  J.,  delivered  flie  optnlon  of  the 
court: 

The  general  rule  is  settled  that  In  case  of  an 
ultimate  limitation,  like  that  of  the  fund  in 
question,  to  the  testator's  heirs  at  law,  the  pei^ 
sons  to  take  are  those  who  answer  the  descrip- 
tion at  tbe  time  of  the  testator's  death.  Abbott 
V.  Bradetreet,  8  Allen.  587;  Minot  v.  Tappan, 
133  Mass.  536,  587;  Dove  v.  Ti>rr,  138  Mass. 
88,40. 

Thejreasons  for  this  rule  are  that  the  words 

cannot  be  used  properly  to  designate  anybody 
else;  that  such  a  mode  of  ascertaining  tbe  ben- 
eficiary Implies  that  the  testator  has  exhausted 
his  specific  wishes  by  the  previous  limitations, 
and  IB  content  thereafter  to  let  the  law  take 
its  course;  and,  perhaps,  Uiat  the  law  leans 
toward  a  construction  which  vests  the  Interest 
at  the  earliest  moment  There  Is  nothing  to 
take  this  case  out  of  the  general  rule,  and  it  re- 
quires no  discussion  beyond  what  will  be  found 
in  tbe  decisions  cited. 

It  follows,  without  further  construction  of 
the  words  "  heirs  at  law,"  and  whether  or  not 
any  part  of  the  income  or  principal  in  any  event 
would  fall  into  the  residuum  or  pass  as  property 
undisposed  of  by  the  wilt,  that  the  plalntifl  and 
the  testator's  son  and  daughter  took  the  whole 
fund  among  them.  The  plaintiff  has  now  ac- 
quired the  sod's  and  tbe  daughter's  interests 
(  Whipple  V.  FairehUd.  189  Mass.  362,  265;1Fe/«A 
V.  Woo^ry,  4  New  Eng.  Rep.  366,  144  Mass. 
642,  645,  and  esses  cited),  and  therefore  has  tbe 
equitable  title  to  the  whole  fund,  uid  the  right 
to  terminate  the  trust  (/rcAmv.  BUI,  106 Mass. 
675;  Undmoood  v.  Botton  8an.  Bank.  3  New 
1%.  Rep.  80. 141  Mass.  805.  806). 

Jjeereefor  plaintiff. 


Catherine  ALtERTON.  Admz., 

V. 

BOSTON  &  MAINE  RAILROAD. 

1.  A  pwsMUiffer  by  a  railway  train,  who 
has  reached  his  destination,  aU^ted 
ttom  the  tnUn,  and  taken  a  position 
upon  the  sidewalk  of  the  highway,  has 
eeaaed  to  be  a  paasen^r. 

2.  One  who  starts  to  cross  a  railroad 
track  without  looking:  for  approach- 
ing trains,  unless  he  has  a  good  reason 
for  not  looking,  is  not  In  the  exercise 
of  proper  care. 

8.  Where  a  passenger  by  a  railway  train, 
having  alighted  at  her  destination*  as 
soon  as  the  train  moved  on,  without 
waitlnir  for  the  street  mtes  to  be 
raised*  and  without  looking  to  see 

.  whether  a  train  was  approaohlng,  on- 
dortooktopaM  a^o 
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over  the  double  tnteks  of  the  railway, 
and  Traa  struck  by  a  train  coming  into 
the  station  at  the  rate  of  five  or  seven 
miles  an  hour,  with  its  brakes  on  and 
about  to  make  the  stop,  there  was  no 
eTldence  to  warrant  a  finding  that  she 
was  in  the  ezerelse  of  dve  care. 
4. Where,  in  an  action  for  death  resulting 
from  nes'llffenee  of  a  railroad  company, 
brought  under  Pub.  Stat.  chap.  112, 
§  212,  the  declaration  does  not  slle|;e 
Ukat  the  accident  occurred  at  a  eron* 
inc.  or  that  the  injury  was  caused  by 
euUaion  with  an  enf^ne  or  car  of  toe 
defendant  company,  there  can  be  no 
recovery  under  %  818  of  the  statute. 

(Suffolk  FUed  March  2, 1888.) 

ON  plaintHTB  excepdons.  OwrrvUd. 
This  is  an  action  of  tort,  duly  brought  by 
the  admtDifltratrix  of  the  estate  of  Sarah  Maria 
Lawrence  to  recover  damages  for  her  death. 
The  declaration  contains  two  counts.  The  first 
alleges  the  intestate  was  a  passenger  on  one  of 
the  aefendant's  trains;  the  second^  that  she  was 
not  a  passenger  nor  io  the  defendant's  employ; 
and  both  allege  that  the  was  in  the  exercise  of 
due  care,  and  was  killed  on  March  5, 1886,  at 
ttie  station  at  Maiden,  through  the  negligence 
of  the  defendant  and  the  gross  negligence  of 
its  agents  and  serranta.  lie  dedaraUon  like- 
wise alleges  as  specific  acts  of  negligence:  (1) 
the  making  of  improper,  unsafe  rules,  regula- 
tions, and  timetablM,  for  the  ruDniog  and 
management  of  its  trains;  (2)  the  establishment 
and  maintenance  of  dangerous  crossings,  plat- 
forms, gates,  and  station  accommodatioDs;  (8) 
the  neglect  to  ring  the  bell  or  sound  the  whistle 
at  the  crossing;  (4)  the  gross  negligence  and 
carelessness  of  its  agents  and  servants. 
The  answer  is  a  general  denial. 
There  was  evidence  lending  to  show  that  the 
intestate  was  a  passenger  from  Wyoming  to 
Maiden  on  one  of  the  defeod^t's  inbound 
trains;  that  she  alighted  at  M^en,  either  on 
defendant's  platform  near  Pleasant-street 
crossing,  or  on  said  crossing,  and  was  killed  at 
a  place  atraut  the  middle  of  said  crossing,  by  an 
outward  train. 

The  railroad  is  double-tracked,  and  runs 
about  north  and  south,  outward  trains  using 
the  eastern  track.  Pleasant  Street,  which 
crosses  at  about  10  degrees  less  than  a  right 
angle,  is  about  60  feet  wide,  and  the  crossmg 
is  planked  between  the  tracks  the  full  width  of 
the  street.  There  are  platforms  on  both  sides 
of  the  tracks  on  each  side  of  the  street;  the 
platf  onus  south  of  the  crossing  being  each  about 
200  feet  long,  and  north  of  the  crossing  being 
each  about  250  feet  long.  Summer  Street  like- 
wise crosses  the  tracks,  and  at  the  dorthera  end 
of  the  northern  platform,  and  at  an  angle  of 
about  80  degrees.  Both  are  grade  crossings. 
There  are  rising  and  falling  gates  at  each  cross- 
ing, at  the  end  of  and  on  a  line  with  the  out- 
side of  the  platforms  on  the  westerly  side  of 
the  tracks,  and  at  a  similar  distance  from  the 
tmcks  on  the  easterly  ride.  These  gates,  con- 
sisting of  a  single  bar,  when  lowered,  dose  &e 
highway.  There  are  no  gates  at  the  ends  of 
the  platforms,  nor  barrins  to  prevent  pas- 
sengers from  walking  off  upon  the  ctoning. 


The  platform  where  the  intestate  left  the 
train  la  on  the  western  ride  of  tbe  trat^  la 
about  11  feet  wide,  and  slants  gradually  down 
to  the  crosring.  A  horse-car  track  crosses  the 
railroad  tracu  throu^  tbe  centre  of  wM 
Pleasant  Street,  at  right  angles  with  said  tra^s. 
There  was  evidence  tending  to  show  that  tbe 
intestate,  after  alighting  from  the  train,  walked 
off  the  platform  upon  the  Pleaaant-street  cross- 
ing, inride  tbe  ntes,  and  stood  there,  just  at  the 
end  of  the  platform,  until  the  train  on  which 
she  came  started  out  As  soon  as  it  started, 
she  attempted  to  cross  tbe  track  In  a  hnny, 
and,  without  looking  for  approaching  tnias. 
was  strack  and  killed  by  an  outbomid  train 
from  Boston,  moving  at  from  five  to  seven 
miles  an  bour,  with  brakes  on,  and  about  to 
make  the  stop  at  the  station. 

The  court  directed  a  verdict  for  defeodut 
Plaintiff  alleged  enxptions. 

Mr.  CluuTes  O.  Fall,  for  plaintiff: 

If  Mrs.  Lawrence  remained  a  pansenger  till 
she  was  killed,  abe  was  notoUigea  to  beinthe 
exerdse  of  due  care. 

If  tbe  bell  was  not  rungnor  whistle  sounded, 
as  required  by  law,  at  street  croarings,  tbe 
plaintiff  may  recover,  unless  Mrs.  Lawreaoe 
was  guilty  <H  gross  or  willful  negUgmoe.  Tie 
burden  is  on  Uie  defendant  to  prove  thi^  and 
it  matters  not  whether  Mrs.  Lawrence  was  or 
was  not  a  passenger  when  killed. 

Pub.  Stat.  chap.  112,      168,  218. 

She  was  in  the  exercise  of  due  care. 

If  either  of  these  points  is  sustained,  tbe 
plaintiff  is  entitled  to  a  new  trial,  provided  the 
defendant  was  negligent  or  its  servants  groi^r 
negligent. 

I.  Mrs.  Lawrence  was  a  passenger.  A  ria- 
tlon,  in  the  general  use  of  the  word,  is  a  slop- 
^Dg-place  K>r  the  convenience  of  paasengew. 
WebMer  defines  it  as  "a  resting-place  on  s 
railroad,  at  which  a  halt  is  made  to  receive  or 
let  down  passengers  or  goods."  The  cUrf 
elements  of  a  station  are  a  waiting-room  aad 
platforms  or  places  for  passengen  to  take 
and  leave  the  cars.  These  exist  at  MddoL 
This  Pleasant-street  crossing  has  been  mtds 
by  tbe  defendant  a  part  of  its  station. 

Without  doubt,  Mrs.  Lawrence  was  a  pas- 
senger when  she  alighted  from  the  train  at 
Mataeu.   Did  she  cease  to  be  a  passenger  then? 

If  she  alighted  on  the  street,  as  mm  witngsi 
says,  and  went  directly  towaids  tbe  pbce  of 
her  intended  destination,  did  she  retain  tte 
rights  of  a  passenger  while  on  premises  Unls 
tbe  exclusive  use  of  the  defendant? 

If  she  alighted  on  the  platform,  as  another 
witness  says,  did  she  possess  the  same  ri^ti 
while  on  said  premises? 

The  defendant  must  provide  its  paasengeis  s 
safe  passage  to  and  from  its  trains. 

AusmRv.  JV.  T.  Cent.  ^  H.  R  JL  <h.  9tV. 
T.241. 

A  person  Is  a  panjenger  from  tin  time  be 
enters  the  premises  of  a  railroad  station.  wiUis 
Iwnafide  intention  of  buying  his  ticket,  tlQ  be 
has  left  tbe  premises  of  the  station  of  his  dsMi- 
natioo,  while  going  directly  to  tbe  place  of  Mk- 
ing  the  train  at  tbe  first  station,  and  going  di- 
rectly  from  the  place  of  leaving  it  at  the  ouer. 
2  Wood,  R.  B.  Law.  ^.^<W7-1049,_  §  « 


See  Johnmm  v.  Bo^on  A . 
78.  Monlandr. 


digitized  Dy 


llewB«. 
SMua 


1888. 


AlLBSTON  T.  BoBTOH  &  MaiHX  RAIUtOAD. 


827 


Bept  900, 141  Mass.  81 ;  Warrm  v.  Fiiehburg  R. 
Co.  8  Allen,  227;  Com.  Y.Botton  A  M.  B.  Co.  189 
Mass.  600,  901 ;  MeKimbU  v .  Botbm  A  At.  R.  Co. 
189  Maas.  642;  Keefe  y.  Botton  A  A.  R.  Go.  3 
Xew  Eng.  Rep.  660, 142  Mass.  251. 

1.  There  la  no  doabt  tbat,  if  she  were  on  the 
deffmdant's  premlsea  for  the  purpose  of  taking 
a  train,  she  ttouW  poflaess  the  rights  of  a  pas- 
seDger. 

Being  on  the  carrier's  premisee,  with  a  bona 
fels  intention  of  becoming  a  passenger,  mtitles 
one  to  the  rights  of  a  passenger. 

Qordon  t.  Grand  Street  A%  B.  Go.  40  Barb. 
546;  AUendar  t.  OMcage,  R.  I.  d  P.  R.  Co.  87 
Iowa,  264;  2  Wood,  R  R.  p.  1087,  g  298. 

Why  should  she  not  posoets  the  same  rights 
when  creasing  for  the  purpose  of  leaving,  as 
when  crossingforthepurposeof  taking.a train? 

2.  Had  she,  la  leaving  the  train,  bwn  cross- 
ing from  one  wooden  platform  to  another,'  she 
would  have  still  possessed  the  right  of  s  pas- 
senger. 

SnJoh7uonr.BottondiM.R.Co.  mHasB. 

75,  78. 

If  the  sides  of  the  track.  In  line  with  the 
platforms,  are  constructive  platforms,  she  was 
likewise  (nY)e9ing  from  one  platform  to  another. 

S.  Had  she  l«t  the  trrfin  on  the  leftband  side 
and  been  killed  while  leaving  the  defendant's 
[iremises,  she  would  have  still  possessed  the 
rights  of  a  passenger. 

MeKimble  v.  Boiton  A  M.  R.  Co.  189  Mass. 
542;  8.  G.  2  New  Eng.  Rep.  48, 141  Mass.  468; 
Mordand  v.  Botton  A  P.  R.  O0.  1  New  Eng. 
Rep.  008.  141  Mass.  81. 

She  was  a  passenger  iwhile  leaving  the  de- 
fendant's premises,  though  a  distinction  has 
been  drawn  In  the  degreea  ot  negUgenoe  to  be 
proved. 

Mor^nd  v.  Botton  A  P.  R.  Co.  mpra. 

Hrs.  Lawrence  was  not  obliged,  as  a  matter 
of  law,  upon  leaving  the  tram,  to  take  the 
shortest  practicable  course  to  her  destination, 

Ke^e  T.  Botton  A  A.  R.  Co.  2  New  Eng.  Rep. 
«».  142  Mass.  251,  286. 

II.  Pleasant  btreet  was  a  grade  crossing  with 
gites. 

Upon  proof  that  no  belt  was  rung  or  whistle 
soonded ,  the  burden  is  thrown  upon  the  defend- 
ant to  prove  that  Mrs,  Lawrence  was  guilty  of 
groM  or  willful  negligence.  This  harden  rests 
mere,  whether  she  was  or  was  not  a  passenger. 

Pab.  Stat.  chap.  112,  §g  168,  218. 

Slie  was  not  gml^  of  groBS  or  willful  negli- 
gence, because  she  couldnot  see  the  approach- 
ing train,  and  could  not  hear  the  bell  or  whistle, 
WQen  neither  was  sounded. 

in.  She  was  in  the  exercise  of  due  care. 

If  neither  of  these  points  is  well  taken,  the 
plaintiff  still  can  recover,  if  Mrs,  Lawrence 
vas  in  the  exercise  of  due  care. 

The  exceptions  And  that  she  alighted  at  Mai- 
den,-—<Hie  wttDess  says  on  tiie  street;  another, 
on  the  western  platf(Htn. 

If  on  the  street,  the  gate,  conslBtinK  of  a 
>iode  bar,  was  in  a  line  with  the  outside  edge 
ofttie  platform,  so  that,  if  she  stepped  upon 
Uie  crossing,  there  was  a  space  of  the  width  of 
tiw  platforms  purposely  left,  to  allow  her  to 
U«p  out  upon.  This  was  used,  and  designed 
by  the  defmdant  to  be  used,  while  trains  were 
•limring  there,  as  a  platform.  It  was,  In  n^t 
of  ^kx,  a  landing-puce  aod  platform;  aod,  nn- 
SKiia. 


less  the  court  see  fit  to  make  it  in  point  of  law 
a  constructive  platform,  should  not  a  jury  be 
allowed  to  pass  upon  the  facts  tending  to  prove 
this?  The  croedng  was  planked  by  the  de- 
fendant for  the  use  of  its  passengers  and  the 
public. 

Cros^ng  a  track  withoat  looking  to  see  if  a 
train  is  coming  is  not  condnaiTe  proof  of  want 
of  care.    The  dreamstanoes  are  to  be  condd- 

ered. 

Warren  v.  Fitehburg  R.  Co.,  H  Allen,  227. 
281;  Baltimore  A  0.  R.  Co.  v.  State,  m  Md. 
449;  BrameU  v.  N.  T.  Cent.  AB.B.B.O0.  84 
N.  T.  241. 

Not  only  could  she  not  see  the  approaching 
train  till  too  late  to  turn  back,  but,  such  was  the 
noise  of  ttie  outgoing  train,  she  could  not  hear 
it.  Neither  could  she  hear  the  bell  or  the 
whistle, — a  warning  she  had  a  right  to  rely  up- 
on,— for  neither  was  sounded. 

Besides,  another  train  bad  passed  from  Bos- 
ton within  dxty  seconds,— a  tndn  that  left  one 
minute  before  wis  one  and  made  no  more  stops, 
and  she  was  not  called  upon,  in  the  exercise  of 
due  care,  to  expect  tbis  one  to  follow  so  danger- 
ously soon.  Even  tf  the  gate  wa«down  behind 
her,  behind  where  the  defendant  had  invited 
her  to  land;  even  if  ^e  saw  it  or  could  have 
have  seen  it.^had  she  not,  in  the  exercise  of 
reasonable  care,  a  right  to  suppose  it  was  only 
down  till  the  outeoing  train  had  folly  out 
of  the  station  r  Ou^t  not  fhls  fact  to  be  left  to 
the Jury? 

IV.  The  defendant  was  negligent. 

The  defendant  was  negligent  m  maintaining 
so  dangerous  a  irrade  station;  negligent  in 
building  its  waiting-room  so  near  Pleasant 
Street  as  to  compel  Itself,  as  business  increased, 
to  build  its  otiier  platfoims  across  the  street,  to 
use  the  public  street  as  a  part  of  its  station  ac- 
commodations; negligent  in  building  its  gates 
on  a  line  with  the  outside  of  its  platforms 
(tl^ereby  making  platforms  of  that  part  of  the 
crossing  by  the  side  of  its  tracks),  without  put- 
ting gates  on  the  end  of  its  wooden  platforms 
(11  feet  wide),  to  prevent  its  passengers,  while 
trains  are  passing,  from  walking  on  on  to  its 
crossing;  negligent  in  allowing  two  trains  to 
leave  Boston  within  sixty  seconds,  both  making 
the  same  stops  to  Maiden;  negligent  in  allow- 
ing three  trains  to  pass  through  Maiden  within 
sixty  seconds  of  each  other. 

Its  agents  and  servants  were  grosdy  negli- 
gent. 

MeKimble  t.  Botton  A  M.  B.  Co.  189  Mass. 
542.  See  Arvittrong  v.  N  Y.  Cent.  A  H.  B.  B. 
Go.  66  Barb.  487;  A  C.  64  N.  T.  685. 

Even  if  she  might  have  escaped  by  turning 
back,  she  is  not  guilty  of  contributory  negli- 
gence, if,  for  the  purpose  of  escaping  Impend- 
ing danger,  she  went  forward.  She  is  not  ex- 
pected to  possess  poatfaeto  wisdom. 

The  City  <^  Parit,  76  U.  S.  9  Wall  688  (19 
L.  ed.  758.) 

Mr.  JuiHee  Swayne  says  in  this  case:  "The 
acts  complained  of  were  done  in  the  excitement 
of  the  moment  and  in  ertremit.  Whether  they 
were  wise,  it  is  not  material  to  inquire.  If  un- 
wise, they  were  errors,  not  faults.  In  such 
cases  the  law.  In  itswisdom.elves  absolution." 

See  also  We»t«rn  MetropoUt,  6  Blatchf.  212; 
The  sua  B.  19  Fed.  B^.  794;  R.  A^Corp.  L. 
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Meurt.  jBL  Lincoln  and  W.  J.  "BmAgWt  for 

defeadant: 

Tbis  action  cannot  be  maiDtained,  because: 
1.  At  tbe  time  the  plaintiff's  intestate  was 
IdDed,  she  was  not  a  passenger  wittdn  Uk 
meaning  of  Pub.  Btat.  chap.  112,  ^212.  Not 
b^g  a  passenger,  she  was  not  In  tJhe  exercise 
of  due  care.  2.  Upon  the  pleadings,  it  is  not 
open  to  show  that  she  was  killed  maliciously, 
or  by  such  gross  and  reckless  carelessness  and 
misoiMulnct  of  tbe  defendant  or  its  agrats  as  is 
in  law  equlralent  to  malice.  But  even  it  audi 
claim  were  admissible,  there  is  no  eTideiice  to 
support  it. 

At  the  time  the  plaintiff's  intestate  was 
killed,  she  had  ceased  to  be  a  passmger  upon 
the  defendant's  railroad. 

The  evidence  shows  that  she  bad  arrived  at 
her  destination.  Maiden;  that  she  had  passed  in 
safMy  from  the  train  along  the  station  platform 
to  the  hifffaway;  that  she  bad  left  the  prendses 
of  tbe  defendant  and  become  a  traTeler  upon 
the  highway. 

The  defendant  had  afforded  her  an  "oppor- 
tunity, by  safe  and  convenient  means,  to  leave 
the  train  and  rc^dway  of  tbe  corporation," 
which  was  all  that  ft  was  required  to  do. 

(km.  V.  BoOon  <£  M.  B.  Co.  129  Mass.  600, 
Ml. 

Its  duty  towards  the  deceased  as  a  passenger 
was  not  enlarged  either  by  any  actual  invita- 
tion of  the  defendant's  servants  to  cross  the 
tracks,  or  by  any  Invitation  resultlog  by  impli- 
cation from  a  peculiar  construction  or  use  of  its 
road  and  machinery. 

Ornubeev.  Button  a  P.  R  Oo.  14  RI.  lOS, 
and  cases  dted. 

No  npreas  invitation  was  ^ven  to  the  de- 
ceased to  cross.  In  fact,  the  evidence  shows 
that  she  was  warned  against  crossing  by  the 
defendant's  sateman  and  by  others. 

No  invitanon  to  cross  could  be  implied  from 
the  arrangement  of  the  tracks  and  pli^onns, 
nor  from  the  use  of  the  premises  at  the  station, 
and  the  evidence  diselowB  no  peculiarity  of 
construction  or  use  of  tracks  or  station  which 
she  could  infer  that  It  was  expected  she  would 
cross  the  tracks  as  she  did,  or  that  it  was  safe 
to  do  so.  On  the  contrary,  ihe  gates  were 
down,  and  kept  down;  and  this,  so  fsr  from 
being  an  Invitatloo.  was  a  distinct  warning  not 
to  cross  tbe  tracks. 

If  It  be  claimed  that  the  deceased  retained 
her  rights  as  a  passenger  even  after  she  was 
safely  delivered  upon  the  b^bway,  tbe  answer 
is  that  she  forfeited  them  by  her  conduct. 

She  attempted  to  cross  the  track  In  utter  dis- 
regard  of  the  warnings  given  her  by  the  de- 
fendant, and  without  looking  up  and  down 
the  track  or  taking  any  precautions  for  her 
safety.  In  so  acting  she  was  not  udng  tlie 
premises  prc^ly  and  rightfully,  and  thus 
ceased  to  be  a  passenger  by  her  own  act. 

A  passenger  upon  a  railroad  is  bound  to 
comply  with  the  rules  and  orders  of  the  com- 
pany or  Its  agents,  as  much  when  going  from 
tbe  cars  to  a  place  of  safety  beyond  u>e  railroad 
track  as  when  actually  on  board  the  train. 

Warrm  t.  FUe/ibvrg  S.  Go.  8  Allen,  283. 

Closing  tbe  gates  was,  in  effect,  an  (wder  not 
to  pass,  and  this  order  the  plaintiff's  intestate 
failed  to  observe;  and,  faiUngto  observe  it,  she 
was  not  property  using  the  aCafendant's  prem- 
ise 


ises,  and  therefore  ceased  to  he  a  paasenger  by 
her  own  act 

Warrm  v.  Fitehburg  B.  Co.  aupra;  MeBSmtU 
r.  Botton  AM.R.O0. 189  Man.  64»:  1M- 
WTight  V.  BoUon  AA.R.O0. 186 Mass.  S80; Bsa- 
eron  V.  Bottm  AW.  R.Oo.r.  Mass.  375. 

The  case  at  bar  is  to  be  distinguished  tiata 
those  In  whicha  passeneerhas  been  misled  by 
some  act  or  omission  01  a  railroad  company  ut 
its  agents,  or  by  the  arrangements  and  use  of 
its  premises.  Such  ave— 

Warren  v.  VU^Awv  B.  Oo.  npra;  O^pur 
Y.  Old  Ootony  R.  Oo.  100  Hais.  208;  Ma$9  v. 
Botton  A  M.  R.  Co.  104  Mass.  187;  COufiet. 
Baton  A  L.  R.  Co,  104  Mass.  106;  WlueUiA  r. 
Boston  A  A.  R.  Co.  106  Masa.  208:  Craig  JTcv 
York,  N.  H.  A  H,  R.  R.  Oo.  118  Mass.  4«1. 

If  the  plaintiff's  intestate  was  not  a  passei^, 
tbis  action  cannot  be  maintained,  because  die 
was  not  in  tbeezerdse  of  due  care. 

The  evidence,  so  far  from  afflnnativ^ 
proving  due  care,  condufdvely  shows  negli- 
gence. 

BuUerfield  v.  Western  R.  Oo.  10  Allen,  SSi; 
Wright  V.  Bo$ton  A  M.  R.  Co.  130  MasL  440: 
Warren  v.  Fitehburg  R.  Qi.  8  Allen,  337;  jBm- 
cr^  V.  Boton  A  W.  R.  Oo.  91  Mass.  KSi 
Whtelwright  v.  Bo*tolt  A  A.R.C0.  185  Hssl 
336-380;  Chaffee  v.  Boelon  A  L.  B.  Oo.  Wi 
Mass.  115;  itfoyo  v.  Boeton  A  M.  B.  Oo.  IM 
Mass.  141-148;  8taU  v.  Maine  Cent.  B.Oo.77 
Me.  688;  Ormabee  v.  BoOon  A  P.  B.O0.  mtfra. 

Nothing  appears  in  evidence  which  wookl 
justify  her  in  relying  entirely  upon  the  can 
and  prudence  of  others,  or  excuse  ber  from  tbe 
exercise  of  care  on  her  own  part,  of  ofdfaiaiy 
caution,  and  of  tbe  simple  use  of  her  seaaea. 

Whedwrighiv.  Boeton  A  A.  R.O0.,  and  Ohm- 
Am  V.  Botton  A  P.  R.  Co.,  supra/  BtMehUd 
V.  Western  K  Co.  10  Allen,  683;  Oorton  v.BrtiR. 
Co.  46  N.T.  600;  Havens  v.  Erie  R.  Oo.  41 N.  T. 
296;  Chica^/o  A  A.  BCo.  v.Fears,  53  HI.  116. 

Knowlton*  J.,  delivered  the  tqiinioo  of  Oe 
court: 

The  ^afutifTa  intestate  lud'oeaaed  to  be  a  pas- 
senger before  tbe  accident  which  caused  ho- 
death.  She  had  reached  ber  destination,  had 
al^ted  from  the  train,  bad  taken  a  pcdtMn  up- 
on the  sidewalk  of  the  highway,  and  thence  bad 
started  to  cross  the  track  along  the  street.  dM 
upon  her  way  to  the  defeodanf ■  itattaii.  botto 
some  other  place  which  abe  had  in  mind.  Wh 
there  any  evidence  at  tbe  trial  that  she  was  io 
tbe  exercise  of  due  care?  It  laweU-estaUaAed 
law  in  this  Commonwealth,  and  elsewhere,  that 
one  who  starts  to  cross  a  railroad  track  with- 
out looking  for  approaching  trains,  unleaa  be 
has  a  good  reason  for  not  looking,  is  not  in  tbe 
exercise  of  proper  care.  And  this  rule  has  been 
repeatedly  applied  to  persons  croaaiBgm  dmbfe- 
track  rallroao,  who  have  started  immedialaly 
after  the  passage  of  one  train  widroot  ktoUsf 
for  the  approach  of  another.  Baner^  v.  B» 
tonAW.B.Co.VJ  Mass.  375;  Ma^  v.  Bt^ 
AM.R.Co.  104  Mass.  141;  Warrm  v.  FUck 
burg  B.  Co.  BAUm,  23,1;  WheetwriglU  y.  B» 
ton  A  A.  R.  Oo.  lis  Mass.  336. 

There  is  nothing  in  the  case  at  bar  to  leBew 
the  plaintiff  from  the  operatirai  of  this  nit 
The  gates  upon  tbe  highway  were  down,  as  s 
wanuBg  that  tbe  tracks  were  in  tne  and  titfit 
was  not  safe^tp  cnmT^  As-fppli:M  the  tnio 
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from  whtcb  tbe  plalntifTa  Intestate  had  alighted 
passed  on,  she  started  to  croae,  without  wait- 
iDg  for  the  eates  to  be  raised,  and  without  look- 
ing to  see  whether  a  train  waa  approaching  up- 
on the  other  track.  The  evidence  shows  that, 
if  slie  bad  looked  after  the  first  train  passed, 
abe  could  not  have  failed  to  see  Uiat  by  wblch 
sbe  was  afterwards  struck.  Tbe  latter  train, 
when  it  met  tbe  former  one,  was  going  at  the 
rate  of  five  to  seven  miles  an  hour,  witn  its  at- 
mospheric brake  on,  about  to  make  tbe  stop  at 
tbe  •tation.  Sbe  must  have  known  that  this 
was  a  double-track  railzoad,  upon  which  trains 
ranniog  In  each  direction  were  always  to  be  ex- 
pected. There  was  no  express  or  implied  In- 
vilatlon  to  her  to  cross,  nor  any  ezciise  for  her 
croBsing  without  looking  for  a  coming  train. 
There  was  no  evidence  hi  tbe  case  to  warrant 
a  finding  tliat  she  was  in  the  exercise  of  due 
care. 

The  declaration  contains  two  counts :  the  first 
alleging  that  tbe  plaiotiff' s  intestate  waa  apas- 
aeager,  and  claiming  under  tbat  part  of  Fub. 
Stat  chap.  113,  §  213,  which  makes  a  railroad 
corporation  lUtble  wlien  tbe  life  of  a  passenger 
is  lost  through  its  negligence  or  the  gross  neg- 
ligence of  its  servants  or  agents;  anduie  second 
cuimiog  under  that  part  of  the  same  section 
which  createa  a  UaUutv  when  the  life  of  a  per- 
son in  the  exercise  of  due  diligence,  and  not  a 
nassettger,  is  lost  by  reason  of  such  negligence. 
'This  last  count  contains  all  the  aUegt^ons  ap- 
propriate to  a  claim  under  this  branch  of  the 
statute,  and  no  others. 

Section  218  of  tbe  same  chapter  creates  a  li- 
ability in  a  particular  class  of  oases,  where  a 
person  is  injured  by  collision  with  the  engines 
or  cars  of  a  railroad  corporation  at  a  cnwsing 
of  a  highway  or  town  way  at  grade,  and  it  ap- 
pears that  the  corporation  Deglected  to  ring  the 
bell  or  blow  the  whistle  as  required  by  law, 
and  such  neglect  contributed  to  tbe  injury.  In 
such  cases  tiie  person  injured  may  recover  un- 
less it  appears  that  he  was  at  the  time  guilty 
of  sTOBs  or  willful  negligence,  or  was  acung  in 
violation  of  law,  antTtbat  such  negligence  or 
unlawful  act  contributed  to  tbe  injury.  The 
declararton  does  not  contain  the  allegations  ne- 
cessary to  bring  tbe  case  within tbissection.  It 
b  nowhere  alleged  in  it  that  tbe  accident  occur- 
red atacroBsing  of  ahighwaj  or  town  way,  or 
that  tbe  injury  was  by  collision  with  an  engine 
or  car  of  uie  defendant.  On  the  contrary,  the 
avermenta  of  both  counts  follow  tbe  precise 
language  of  those  parts  of  g  313  under  which 
they  were  respectively  brought.  Under  the 
lost  count  there  are  certain  specifications  of 
negligence  which  do  not  change  the  character 
of  the  count,  nor  contain  tbe  allegations  mate- 
rial to  a  claim  under  %  318.  The  suit  m\ist  there- 
fore be  deemed  to  have  been  brought  under 
§  313,  and  the  plaintiff  could  not  bold  the  de- 
fendant to  answer  under  the  provisions  of  g  318. 
Wright  V.  Bctton  A  M.  R.  Oo.  139  Haas.  440. 
Tbe  superior  court  has  ample  power  to  allow 
Amendments  in  all  cases  pending  therein;  and 
if  the  pl8inti£F  at  the  trial  bad  thought  her  ac- 
tion maintainable  under  that  section  of  the 
statute,  and  bad  derared  to  avail  herself  of  its 
provisions,  she  should  have  applied  for  leave 
to  amend  her  dedantion.  In  ue  ofdulon  of  a 
majority  of  the  court,  tlie  entry  must  be— 
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Weld  SPALDING 
Edmund  B.  CONANT. 

Where  personal  properfcy  is  sold  with 
warranty,  and  Mil  of  sale  is  made,  whieh 
is  afterwards  avended  so  as  to  ezpresa 
tbe  warranty,  and  delivered  and  re- 
ceived as  a  binding  contract,  an  action 
for  breach  of  the  warranty  may  be 
maintained  tfaereon. 

(Middlesex — Piled  March  2, 1888.) 

ON  defendant's  exceptions.  Otwruietf. 
Action  of  contract  to  recover  tbe  {vice  paid 
for  a  horse,  on  tbe  ground  of  a  breaich  of  the 
warranty  of  soundness. 

Tbere  were  a  numl)er  of  interviews  between 
the  parties  during  the  negotiation  for  the  horse, 
before  tbe  day  on  which  the  bargain  was  con- 
cluded; and  at  tbe  several  interviews  the  de- 
fendant said  Uie  horse  was  sound,  and  he  would 
warrant  him  sound,  save  as  to  the  swelling  of 
the  ankle,  which  was  obvious  and  known  to 
both  parties;  and  that  he  was  kind  and  would 
make  a  good  family  horse. 

On  the  day  tbe  bargain  was  concluded,  oo< 
thing  was  said  by  either  party  about  tbe  horse, 
the  conversation  beiiuc  principally  In  reference 
to  its  price,  the  plainuff  ofleriDg  a  leaa  sum 
than  tbe  defendant  bad  before  asked,  which 
offer  the  defendant  finally  accepted. 

The  plaintiff  then  paid  for  the  horse,  and  the 
same  was  thereupon  delivered  to  him,  and  at 
the  same  time  the  defendant  signed  and  deliv- 
ered to  the  plataitUr  a  bill  of  saw  without  war- 
ranty. 

There  was  evidence  tending  to  show  tbat  tbe 
detendiuit  bad  previously  agreed  to  give  a 
written  warranty  of  soundness  of  tbe  horse, 
with  the  exception  of  tbe  ankle:  and  that  tbe 
son  of  tiie  ongioal  plaintiff,  when  tbe  paper 
was  handed  to  nim,  noticed  that  it  did  not  con- 
tain such  a  warranty,  but  thought  It  made  no 
difference,  and  took  it  without  ol^Uon,  say- 
ing "Never  mind,"  or  something  of  that  sort; 
and  that  two  or  three  days  afterward  he  went 
to  tbe  defendant,  and  told  bim  that  be  had  of- 
fered to  give  a  written  warranty  of  soundness 
of  Qie  horse,  and  asked  him  to  write  it  into  the 
bill,  and  tbat  the  defendant  then  wrote  in  the 
bill  the  following  words,  to  wit:  "This  horse 
is  warranted  sound  with  exception  of  before- 
mentioned  ankle."  The  defendant  admitted  in 
testimony  ^at  he  wrote  the  warranty  upon  re- 
quest, as  claimed  1^  the  plaintiff;  and  tbere  was 
no  evidence  that  he  mane  any  objecdon  to  so 
doing. 

There  was  no  'new  consideration  for  such 
warranty  of  soundness. 

Some  five  or  six  weeks  after  tbe  sale,  the 
plaintiff,  with  a  view  of  rescinding  the  contract 
on  account  of  the  alleged  breach  of  warranty 
of  soundness,  made  tender  of  the  hoiae  to  the 
defendant  and  a  demand  for  tbe  money  paid 
therefor. 

The  plaintiff  did  not  claim  to  recover  on  any 
other  ground  than  the  breach  of  the  warranty 
so  written  into  tbe  bill  of  sale  after  its  delivery, 
and  there  was  no  evidence  of  any  other  breach. 

There  was  evidence  for  the  jury  upon  all 
the  matters  referred  to  in  the  Instrut^ion  bere- 
faiafter  excepted  ta       Dig,,,^^^  GoOsLc 
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the  wBtnn^  of  soundneas  oonttJned 
MB  of  Bale,  and  written  th^cin  after  the  hone 
had  been  sold,  paid  for,  and  delivered,  in  the 
absence  of  any  new  consideration,  is  void;  (2) 
the  plaintiff  can  only  recover  upon  showing  a 
breach  of  the  warranty  contained  in  the  bill  of 
sale  at  Lbe  time  the  same  was  signed  and  deliver- 
ed,— which  rulings  the  court  refused  to  give, 
and  ruled,  in  substance,  that  the  amended  luU  of 
sale,  if  delivered  and  received  as  a  valid  con- 
tract, was  tdnding  upon  the  defendant. 

The  jurf  found  for  the  plaintiff.  To  all  of 
which  ruungs  and  refusals  to  rule  the  defend- 
ant excepted. 

Mr.  J.  N.  M>r«h«ll  and  jTohn  Davis, 
for  defendant: 

The  rulings  requested  by  defendant  should 
have  been  given.  The  writing,  as  originally 
given  by  the  defendant  to  the  plaintiff,  was  not 
a  mere  receipt  or  bill  of  parcels,  which  could 
be  contradicted  or  varied  by  pcuol;  but  it  was, 
in  terms,  a  clear  and  express  contract. 

Daf)ia  y.BaU,  0  Gush.  606;  Chapman  v.  Seatie, 
8  Pick.  88;  1  Cbitty,  Cont.  pp.  160,  161,  and 
note  6. 

This  writing  constituted  the  contract  as 
finally  agreed  up<mand  established  bv  the  par- 
ties. All  oral  negotiations  and  stipulations 
preceding  or  accompanying  the  execution  of 
this  writing  are  to  be  regarded  as  meived  in 
It;  and  by  its  terms,  in  the  absence  of  fraud, 
the  rights  and  liabilities  of  the  parties  were 
definitely  end  conclusively  fixed. 

Bamtt  V.  Perdwd,  5  Allen,  846:JV»^v.  CtU- 
ter.  6  Barb.  206;  BandaU  v.  Bhoda,  1  Curt  C. 
Ct.  90;  Kain  v.  Old,  S  Bam.  &  C.  627;  Story, 
Sales,  %  860. 

If  the  defendant  had,  during  tbe  negotiation 
for  tbe  horse,  orally  agreed  to  warrant  him 
sound,  then,  when  the  Mrgain  was  reduced  to 
writing  and  accepted,  tiie  defendant  ceased  to 
be  liable  on  such  axTeement,  as  fully  and  com- 
pletely as  if  be  had  never  made  any.  The  posi- 
tion of  the  defendant  was  as  though  he  had 
never  offered  or  undertaken  to  warrant.  A 
warranty  is  a  collateral  undertaking,  and  must 
be  upon  the  sale,  and  one  of  the  terms  of  the 
contrad;  of  sale  as  finally  concluded. 

HogiTU  V.  Plympton,  11  Pick.  97;  Vincent  v. 
Ldand,  100  Mass.  482;  1  Chitty,  Cont  646. 

A  contemporaneous  agreement  of  warranty 
cannot  be  en|p«f  ted,  by  oral  evidence,  tm  a  writ- 
ten instrument 

Boardman  v.  8poon«r,  18  Allen,  801;  1  Pars. 
Cont.  473. 

The  warranty  here  relied  upon,  written  Into 
the  contract  two  or  three  days  after  the  sale  had 
been  completed,  was  void  for  want  of  consid- 
eration. The  comdderaUon  given  was  ex- 
Lausted  by  the  transfer  <tf  the  horse  and  the 
obligations  assumed  by  tbe  defendant  in  the 
origiDat  writing,  and  there  was  nothing  to  sup- 
port this  subeequent  agreement  to  warrant. 

WiUiam*  v.  Hathaway,  19  Pick.  887;  Beni. 
Sales,  Ist  Am.  ed.  g  611,  and  note  e;  Soteorla 
V.  Tlumuu,  8  Q.  B.  284;  8  Bl.  Com.  166. 

Tbe  rulings  of  the  court  were  Inq)propriate, 
mideadiag.  and  erroneous. 

Palmer  v.  Savsyer,  114  Mass.  9;  CUmgh  v. 
WhUeomb,  106  Haas.  482. 

Mmrt.  F.  T.  Gr^enhalse  and  Frederlok 
lAwtoa.  for  plidntifl: 
160 


The  warranty  written  into  tbe  b£ll  ct  nk 
was  not  an  additional  stipulation,  but  wm  rim- 
ply  inserted  to  make  the  writing  a  correct  rep- 
resentation of  the  genuine  contract  between 
the  parties.  The  defendant's  seotmd  teqoat 
for  a  ruling  was  rightly  refused,  because  {the 
horse  having  been  delivered,  accepted,  andpsid 
for  in  full)  the  sale  was  fully  executed  on  botli 
sides  before  the  writing  in  qaestini  was  de- 
livered. 

Bwsknam  v.  Nath,  12  He.  474. 

The  writingwas  not  an  essential  part  <A  the 
transaction.  Evidence  of  an  oral  warranty  in 
addition  to  the  warranty  against  intofoiu 
was  therefore  admissible  (Browne,  Fr.  4tb  ed 
§§  115  a,  116,  and  cases  there  cited),  and  wai 
admitted.  That  partof  the  writing  which  vu 
made,  at  tbe  request  of  tbe  plaintiff,  a  few  daj» 
after  the  sale,  was,  however,  further  evidence 
as  to  the  oral  warranty,  being  in  the  naton  of 
ao  admission  in  writing  by  the  defendant  that  he 
had  warranted  the  horse  a^  the  time  of  tbe  ade. 

TuUie  V.  Brou>n,  4  Gray,  457;  Ditkintm  t. 
Sobbint,  12  Pick.  74;  Soring  v.  Elmore,  2  Ouap. 
407;  Beoj.  Sales,  Ist  Am.  ed.  g  205. 

If  the  sale  .was  an  executed  contract,  and  if 
the  oral  contract  of  warranty  would  have  been 
valid  without  the  giving  of  any  writing,  "if 
*  *  *  drcumstances  will  as  effectually  perfect 
the  sale  as  a  writing  would,  it  is  not  eaok  to 
be  seen  how  the  writing  can  actually  coutnale 
the  contract  merely  berauae  a  writmg  hqipew 
to  exist." 

Bird  v.Munroe,  66  Me.  837.  842;  SmiiA  t. 
Fia/ier,  8  New  Eng.  Rep.  824,  50  Vt  58;  Si- 
wardt  V.  Marey,  2  Allen,  486,  490. 

The  first  request  was  rightiy  refused.  Tht 
memorandum  was  not  compMely  executed  od 
the  day  of  the  sale,  and  it  is  well  settled  tint 
it  may  be  executed  at  any  time  subseqneDt  to 
the  formation  of  the  contract,  and  before  a^ 
tion  brought 

PitrUm  T.  Orr^.  10  C.  B.  N.8. 11;  Biri  v. 
Munroe.  twara;  WiUianu  v.  Bacon,  2  Gray.  801; 
Mar^t  V.  ^de.  8  Gray,  8S1;  Lemed  v.  We»M^ 
macJuT,  9  Allen,  412;  Davit  v.  Moore,  IS  Me. 
424;  Ide  v.  Stanton,  15  Vt.  690;  Gaie  v.  Ainm. 
6  Cow.  445;  Browne,  Fr.  4th  ed.  g  862  a. 

The  evidence  as  to  the  circumstances  ands 
which  the  writing  was  given  and  received  •» 
the  day  of  the  ^e,  and  its  contents  st  ttul 
time,  show  that  it  was,  in  the  intent  of  tbe|ar 
ties  and  in  law,  merely  a  receipt  for  the  mowj 

Bradford  v.  Manly.  18  Mass.  139:  BagiM  » 
Mympton,  11  Pick.  07;  WaUace  v.  B^/en,  i 
N.  H.  506:  Her»om  v.  Hendermn,  21  N.  H.m 
Raxard  v.  Loring,  10  Cush.  267;  Midrttk  r 
O'Brien,  10  Allen,  104;  Boardman  v.  ^petttr, 
18  Allen,  858;  AtwaUr  -r.Glaney,  107  Masa  W. 

But  even  if  we  gnuit,  what  the  defendMt 
spparenUy  claims,  t£at  the  writing,  as  giren  co 
the  day  of  sale,  was  either  a  commoo-law  ooo- 
tract  in  writing  or  a  writing  required  by  Uk 
Statute  of  Frauds,  the  plaintiff  still  miy  re- 
cover on  showing  a  general  warranty  msde 
orally,  and  a  breach  thereof,  tboo^  suchnr 
ranty  be  not  expreaeed  in  that  wrmog. 

Oarr  v.  DocUm,  119  Mass.  im-,  M^trmiA^. 
Ofuewra,  124  962. 

G.  Allen,  J.,  deHvend  the  opinioD  of  Oe 
court: 

In  this  case  it  must  Ii6>ri)e.aaittn>ed  that  tbe 
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Un  of  sale  as  originally  deUvered  did  not 
COD  tain  the  whole  of  the  tmrgain  actually  made 
between  the  parties,  and,  upon  attention  being 
called  to  the  omission,  the  defendant,  for  the 
puipose  of  making  the  writing  conform  to  the 
actual  agreement,  inserted  the  warranty  upon 
which  the  action  is  brought.  The  defendant's 
Goaneel  now  contends  that  the  plaintiff  had  ac- 
cepted the  bill  of  sale  without  this  warranty; 
and  that,  bavlDg  done  so.  he  could  not  have 
maintained  an  action  upon  the  oral  warrant, 
because  the  bOlftf  sale  would  have  been  treated 
aaahowing  the  whole  of  the  contract;  and  that 
therefore  the  warranty  inserted  in  the  bill  of 
sale  must  be  treated  as  a  new  contract,  which 
was  in  valid  for  want  of  a  new  consideration  to 
support  it.  There  is,  however,  no  rule  of  law 
which  prevents  parties  who  discover  that  their 
ooniract  has  not  been  correctly  expressed  in  the 
written  instrument  from  correcting  the  writing 
by  mntoal  ocHuent,  so  as  to  make  it  conform 
to  th^  actual  agreement,  thus  doing  toIud- 
tarfly  what  might  be  compelled  in  equity,  on  a 
bill  to  reform  the  contract  The  instructions 
were  correct. 
BBeeptiorutnerruled. 


Joseph  WEHSLE 

V. 

Silas  GURNET. 

1.  A  notice  of  proceedings  to  obtain  a  cer- 
tificate for  the  arreat  of  a  jadgaaent 
debtor  is  returnable  on  the  day  fixed 
in  it  for  bis  appearance:  and  if  a  return 
of  non  est  inventus  is  then  made  upon 
tbe  notice,  the  avoidance  is  complete, 
and  a  aoit  may  be  immediately  brought 
upon  bis  bali  bond. 

8.  The  return  made  upon  such  notice  by 
tbe  oflBoer  is  competent  and  sufficient 
arvidenea. 

<8iiffolk  Filed  Haroh  2, 1888.) 

ON  defendant's  exceptions.  Overruled. 
This  was  an  actios  of  scire  facias  against 
baO.  without  a  Jury. 

The  principal,  J.  H.  Mapleson,  was  arrested 
on  mesne  process,  on  January  16,  1886,  in  an 
action  brought  against  him  by  this  plaintiff, 
and  ball  given  with  this  defendant  as  surety. 

Judgment  against  Mapleson  in  said  action 
was  obtained  November  1,  1886,  the  defendant 
having  appeared  therein  by  counsel  and  filed 
answer. 

Execution  on  said  judgment  Issued  Novem- 
ber 6, 1886.  On  November  8,  a  certificate,  un- 
der provisions  of  Pub.  Stat.  chap.  163,  g  19, 
was  duly  issued  by  a  proper  magistrate,  and 
was  placed  in  tbe  hancb  of  a  d^ty  sheriff  of 
Suffolk  County  for  service. 

At  this  trial  the  following  facts  were  either 
proved  or  admitted:  That  defendant  duly  ex- 
ecuted said  bail  bond  as  surety  on  January  10, 
1886.  in  action  of  Wehrle  v.  MapUton;  that 
judinneut  in  WeMe  v.  Maplestm  was  obtained 
agaUMt  defendant  on  November  1, 1886;  that 
execution  tbeieon  iasued  November  6.  but  no 
return  of  any  officer  appears  upon  It;  that  said 
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execution  was  presented  on  November  8  to  a 
proper  magistrate,  who,  on  said  November  8, 
duly  issued  a  certificate,  under  provisions  of 
JE*ub.  Stat.  chap.  16S,  %  19,  returnable  Novem- 
ber 13. 1886,  at  11  o'clock  a.  h. 

The  offlcw's  return  upon  the  lald  certificate 
was  as  followa: 

I  have  made  diligent  search  for  the  within - 
named  judgment  debtor,  but  was  unable  to 
find  him,  or  any  last  and  uaual'place  of  abode, 
tenant,  agent,  or  attorney  of  Bis,  within  my 
precinct,  and  could  make  no  service  of  the  cita- 
tion upon  him.  Tbos.  Fee,  Jr., 

Deputy  Sheriff. 

This  return  was  offered  in  evidence  by  the 
plaintiff,  and  admitted  against  defendant's  ob- 
jection and  defendant  excepted  thereto. 

On  November  12,  1886.  this  action  was 
brought. 

The  defaidani  offered  no  evidence,  but 
claimed  that  the  action  could  not  be  maintained 
upon  above  evidence  and  admitted  facts,  and 
requested  tbe  court  so  to  rule  as  matter  of  law, 
and  also  claimed  and  asked  the  court  to  rule 
tiiat  tbe  action  had  been  prematurely  brought, 
and  therefore  could  not  be  maintained,  and  to 
find  upon  this  ground  for  the  defendant. 

But  tbe  court  declined  to  rule  as  requested, 
and  ruled  that  the  action  had  not  been  prema- 
turely brought,  and  found  for.  tbe  plaintiff. 

To  these  rulings  defendant  excepted. 

Messrs.  Edw.  Avery  and  Oeor^  H. 
Hobbst  for  defendant: 

1.  There  was  no  evidence  that  the  execution 
was  "altogether  unsatisfied." 

3.  The  return  of  the  officer  upon  the  citation 
was  inadmisBible^  bind  the  defendant:  (1)  be- 
cause it  Is  made  upon  a  process  in  which  the 
defendant  is  not  a  party;  (2)  because  It  is  not 
made  returnable  to  the  court  in  which  the 
present  suit  is  pending,  but  to  a  magistrate  or 
gtiasi  court  which  had  no  jurisdiction  or  con- 
trol over  tbe  defendant;  (8)  because  it  is  no  part 
of  the  process  or  writ  ot  eucutioo  iasufng  nom 
this  court,  upon  which  the  defendant's  luUlity 
is  made  to  depend;  (4)  because,  upon  the  pa- 
pers submittedm  the  case,  the  return  is  not  true. 
In  that  they  show  an  attorney  of  the  prindpal 
within  tbe  officer's  precinct,  and  that  he  made 
no  inquiry  of  him;  and  so  he  cannot  have  made 
diligent  aearch;  (S)  because  it  must  be  shown 
as  a  fact  what  search  was  made,  and  the  return 
is  no  evidence  of  it  {Smith  v.  BandaU,  1 
Allen.  4S6:  Wright  v.  Quirk,  106  Mass.  44). 
because  an  officer's  return  can  be  conclusive 
and  bindingi  only  between  parties  to  the  pro- 
ceeding. 

8.  Scire  faeias  is  a  judicial  writ,  which  can 
only  issue  from  the  court  havinic  poeaession  of 
the  record  on  which  it  is  founded. 

Oroi/  V.  J%rasher,  104  Haas.  878. 

4.  Tbe  action  was  prematurely  brought. 
The  bail  had  the  right  to  the  full  time  ex- 
pressed in  the  writ  of  execution,  before  being 
liable  to  sdre  facias. 

Niks  V.  Field.  2  Met.  838;  Botetand  v. 
mour,  %  Met  S90;  Adam  v.  Cummiskew,  4 
Gush.  420. 

There  is  nothing  hi  the  Statute  of  1881,  chap. 
264,  g  1,  to  show  that  he  is  liable  any  sooner,— 
on  the  contrary,  the  language  of  tbe  statute  is: 
"Baa  BhaU  become  II«^e,as^rp@?^(^fg^ 
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Stat.  chap.  135,  ^  7;"  or  aa^  ioteDtloo  to  "alter 
and  enlarge  tbe  respoDsibility  of  baU.  " 

Rev.  Stat  cbap.  91.  g  5;  Qeo.  Stat.  chap.  126; 
§  7;  Pub.  Btat.  cWp.  164,  §  7. 

Changes  In  earlltir  statutes  did  not  intend  to 
increase  tbe  liability  of  ball  {Stevent  v.  Bige- 
low,  12  MasB.  436;  Lane  v.  8mith,  2  Pick.  281), 
but  carefully  guarded  tbeir  rights  (Ibid.). 

MeatTt.  George  L.  Hnittr«w  and  Homer 
Albers,  for  plaintiff: 

Without  ixuiBting  that  the  oflker's  return 
was  admissible  in  evidence  even  if  tbe  Public 
Statutes  do  not  authorize  the  action,  it  is 
enough  to  say  that  if  the  statutes  do  authorize 
the  action,  the  return  was  properly  admitted, 
being  proper  In  form  and  made  in  pursuance 
of  law. 

Murfree,  Sb^.  %%  866, 868,  and  cases  cited. 

And  if  authorized  under  Pub.  Stat.  chap. 
168,  §  8,  such  return  becomes  tbe  ordinaiy  re- 
turn of  non  irmtttv*  upon  an  execution, 
and  is  conclusive  evidence  of  avoidance,  so  as 
to  charge  the  surety. 

Wii^id  V.  Stilet,  16  Mass.  380. 

And  (be  fact  that  such  return  shows  that  no 
tenant,  agent,  or  attorney  of  said  Maplesoa 
could  be  found,  while  it  provee  that  fact,  does 
not  affect  its  admissibility.  The  words:  "I 
have  made  diligent  search  for  tbe  wfthin- 
named  judgment  debtor,  but  was  unable  to 
find  bim,  or  any  last  and  usual  place  of  abode 
*  *  *  within  my  precinct,  and  could  make  no 
service  of  tbe  citation  upon  bim,"  are  tbe  only 
material  averments  of  said  return ;  all  tbe  words 
as  to  tenant,  etc.,  may  be  rejected  as  surplus- 
age. 

mdev.  Mattey.  131  Mass.  888. 

The  fact  that  said  Mapleson  did,  or  did  uot, 
have  any  tenant,  agent,  or  attorney  within  the 
officer's  precinct,  could  not,  in  any  way,  affect 
tbe  officer's  duty  or  the  liabfllty  of  this 
surety. 

It  was  no  part  of  his  duty  to  find  any  sucb 
tenant,  agent,  or  attorney;  and  he  had  no  au- 
tborltv  to  serve  the  notice  upon  sucb,  even  tf  he 
bad  discovered  any. 

Without  insisting  that  tbe  court  below  could 
not,  under  defendant's  answer,  rule  that  the 
action  bad  been  prematurely  brou^i^t, — consid- 
ered simply  as  to  tbe  time  of  bringiug  it  ( Reed 
V.  SHtuate,  7  Allen,  141),— it  is  sufficient  to 
suggest  that  such  a  request,  to  have  bad  any 
force,  must  have  been  regarded  as  a  request  to 
rule  that  tbe  action  had  been  wrongly  or  im- 
properly brought,  and  was  unauthorized  by 
said  statute;  and,  so  regarded,  this  exception 
becomes  at  once  a  part  of  tbe  third  exception. 

Plaintiff  submits  that,  under  the  Public  Stat- 
utes, tbe  return  day  of  the  execution  has  noth- 
Ing  whatever  to  do  with  cases  like  tbe  present, — 
as  the  statute  clearly  shows,  and  as  tbe  sacoes- 
sive  legislatiTe  Acts  upon  the  subject  conclu- 
sively demonstrate. 

Tbe  authority  for  tbe  present  action  is  based, 
not  upon  anv  return  upon  tbe  execution, which 
is  an  impossibilitv  since  the  Act  of  1877  (herein- 
after discussed),  but,  as  tbe  statute  clearly  pro- 
vides, upon  "a  return  of  the  notice." 

The  history  of  legislation  upon  ihe  matter  Is 
important. 

The  Revised  Statutes  (1886)  in  relation  to 
liaUlity  of  surety,  etc., provided:  "In  caaeof 
the  avirfdance  of  the  prmcIpBl,  and  a  return  on 
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tbe  execution  that  heis  not  found,  bisbaO  shall 
be  obliged  to  satisfy  the  judgment,"  etc 

In  Acts  1867,  cbap.  141  (Commiasloncan^  Re- 
port), tbe  same  language  m»  uaed,  and  afl«- 
wards  incorporated,  wlttioiit  change,  fntoGca. 
Stat.  I860,  chap.  126,  §  7;  and  under  this  Mat- 
ute  of  1»67  was  tried  Rhodes  v.  Brookt,  16  Qray, 
170,  which  decided  that  the  return  of  non  mi 
inventxu  upon  an  execution  would  not  suppon 
Kire  fadat  against  surety  on  bail  bond,  unksi 
a  certificate  authcvizing  anest  was  atta^ed  to 
such  execution. 

This  statute  of  18S7  remained  without  tdiange 
until  the  Act  of  1877,  chap.  350.  This  AtA  of 
1877  changed  entirely  the  old  method  of  arrest 
on  execution,  and  provided  substantially  that 
a  magistrate  should  not  grant  a  certificate  aa- 
thorizing  defendant's  arrest,  until  notice  had 
been  first  served  upon  him  to  appear  and  sub- 
mit to  an  «nuninaucm. 

Under  this  Act,  therefore.  It  was  fanpoariUe 
to  bring  sefra/oejas  against  sureties  in  Mil  bond 
of  a  defendant  who  wesarrv.,  because  tbe  Gen- 
eral Statutes  sHIl  provided  that,  to  support  tare 
faciat,  there  must  be  a  return  of  non  ett  taera- 
tus  on  tbe  execution;  and  Rhodet  v.  Broek»bad 
faeld  that  a  return  of  non  eat  invenhuou  an  ex- 
ecution which  did  not  have  upon  it  a  certificate 
of  arrest  was  invalid,  and  was  not  properij 
non  eet  inventut. 

So,  in  1882,  the  law  was  again  cdian^ed.  and 
put  into  its  present  shape,  which  provsieB  that 
either  a  return  of  non  eat  intwn<««upOD  tbe  ex- 
ecution, or  the  same  return  upon  the  ncrtiei^ 
will  support  adre  fadaa. 

But  defendant  now  claims  tliat  there  is  some- 
thing irregular,  because  no  return  appears  upon 
the  execution.  No  return  could  be  made  atwn 
it,  for  it  was  never  in  tbe  bands  of  any  officer 
for  service.  Tbe  execution  bears,  however,  the 
magistrate's  memorandum  of  the  notice.  But 
tbe  notice,  with  tbe  officer's  rtftum  thmon,  was 
attached  to  execution,  and  both  reCnmed  to 
court. 

It  is  necessary,  in  order  to  constitale  a  1»1 
avc^dance,  not  that  the  debtor  shall  be  proved  lo 
be  out  of  the  Commonwealth,  but  that  an  officer 
after  diligent  search  cannot  find  him;  and  there 
is  no  breach  of  tbe  bond,  no  matter  where  tbe 
debtor  may  be,  until  an  officer  has  made  re- 
turn that  he  cannot  find  bim;  this  is  a  breach 
of  condition  in  which  action  will  lie,  and  die 
breach  itself  (t'.  the  officer's  letoni)  is  the 
proof  of  the  breach.  Whether  this  be  npoa 
this  execution  or  the  notice  is  immaterial  ooder 
the  statute.  Either  is  oondndTe  that  he  can- 
not be  found,  and  this  is  the  breach  on  wUefe 
action  is  brought. 

Knowlton*  J,,  dellTcred  tbe  oplnloD  of 
the  court: 

It  provided  in  Pub.  Stat  chap.  1«S,  |7,iB 
relation  to  sttits  upon  ball  bonds,  that  "incHe 
of  tbe  avoidance  of  the  fwinclpal  and  a  reton 
on  tbe  execution  that  he  is  not  found,  or  a  re- 
turn on  the  notice  mentioned  in  chap.  lO. 
§  1»,  that,  after  diligent  search  by  the  officer 
serving  the  notice,  the  principal  is  not  found, 
his  bail  shall  be  obliged  to  satisfy  tbe  jodi- 
ment,"  etc.  Tbe  defendant  contends  tb^,  ti- 
ter sucb  a  return  on  the  notice,  suit  cannot  be 
brought  on  a  bail  bond  untittlM  exptratioa  ti 
dxtydays  fro^^  tiw^^d^^^^^f^awtioa 
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But  no  fouDdatioD  for  hia  contentioD  is  found 
in  the  lan^piaire  of  the  statute,  or  in  the  historr 
of  the  l^slation  from  vhich  it  Lb  compilea. 
The  first  altematlTe  named  in  the  aectloo,"ilie 
sToidiiDoe  of  the  principal  and  a  return  on  the 
ezecotioD  that  he  ia  not  found."  cannot  occur 
uDttl  the  expiration  of  afztr  days  from  the  date 
of  the  execution;  for  until  then  the  execution 
ia  not  retomable  (Hilm  r.  Field,  2  Met.  888 ; 
A^Ttu  OummUicgf,  4  Cush.  420),  nor  unless 
a  oerttflcate  authoring  an  arrest  ia  attached  to 
the  ezecutioD  (Wtoda-v.  Bnokt,  16 Gray.  170). 

Upon  the  paaaage  of  Stat.  1877,  chap.  2fi0, 
leqtriring  notice  (otbedehtor,  and  a  hearing  by 
anmfdattate,  hefore  a  certiflcate  for  arrest  could 
be  attached  to  an  execution,  except  in  certain 
cases  of  fraud,  it  resulted  that,  whea  a  debtor 
could  not  be  found  and  notice  could  not  be 
served  upon  him,  no  certificate  for  arrest 
could  be  obtained,  and  no  effective  return  of 
noR  at  inventut  could  be  made  upon  the  exe- 
cittion;  andconseqttentlT«c^/a0MMCoaldnot 
be  tffougbt  against  the  oail.  To  prorlde  for 
such  a  caae,  the  Statute  of  1881,  chip.  868,  g  4, 
was  passed,  which  Is  Incorporated  in  Pub.  Stai. 
chap.  lO&i  ^  7,  to  the  effect  that,  upon  an  aToid- 
snce  of  a  debtor,  and  a  return  on  the  notice 
that,  after  diligent  search  1^  the  officer  serving 
the  notiM,  be  b  not  found,  his  bail  shall  be- 
come liable.  The  reason  why  Axty  days  must 
dapse  before  suit  can  be  brought  on  account 
of  an  sToidance  upcm  an  execntlon  with  a  cer- 
tificate of  arrest  attached  is  because  until  then 
tbeexecution  cannot  be  returned,  and  the  avoid- 
ance is  not  complete.  No  such  reason  applies 
to  an  avoidance  upon  proceedit^  to  obtain  a 
certificate  for  arrest.  The  notice  in  such  a 
case  fa  letumable  on  the  day  fixed  In  It  for  the 
debtor's  appearance.  If  aretura  oVnon  ett  in- 
rentut  b  uien  made  upon  It,  the  avoidance  is 
complete,  the  language  of  the  statute  fs  satisfied , 
and  a  suit  may  be  immediately  brought  upon 
the  bail  bond.  Tbe  ofBcer's  return  admitted 
Id  evidence  was  competent  and  sufficient. 
That  part  of  it  which  referred  to  a  "  tenant, 
agent,  or  attorney,"  of  the  debtor  was  imma- 
terial, and  did  not  affect  Its  validity. 

JBiieptiOTa  overrukd. 


Armine  W.  LITTLEFIKLD 

V. 

BOSTON  &  ALBANY  R.  CO. 

1-  Where  a  town  meeting  F«fi»rr«d  to  the 
selectmen  the  awtter  of  '^authorizing 
the  selectmen  to  sell"  certain  lands  men- 
tioned In  an  article  of  the  warrant,  au- 
thority was  oonferred  npon  that  board 
«f  Bsleetment  not  mercuy  to  determine 
what  should  be  done,  but  to  do  it;  and 
a  de*dmade  in  pursuance  thereof  hy  a 
nb«MiaentlaraMet«d  board  of  select- 
nten  was  witnout  aathority,  and  ixm- 
veyttd  no  title. 

3.  Neither  the  equitable  ri^ht  of  a  rail* 
road  company,  nor  that  of  its  predeces- 
sor, to  land  ontalde  of  a  located  and  es- 
tablished raUroad,  wIU  prevent  the 
aeqniattUm  oi  title  by  toe  lonff-oon- 
tinnad  adTWsa  pewrion  of  another. 

8  Kasfc  H.  E.  B.,  r.  r. 
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ON  tenant's  exceptions. 
This  was  a  wnt  of  em 


Omrruied. 
entry  to  recover  a  par- 
cel of  land  in  that  part  of  Newton  known  as 
Aubumdale,  situated  on  tbe  northwest  ooraer 
of  Rowe  (formerly  Elm)  Street  and  tbe  Boston 
&  Albany  Railroad,  adjoining  on  tbe  south  the 
[demises  of  said  railroad  and  on  the  north  those 
of  the  demandant 

Tbe  southerly  line  of  tbe  demanded  premises 
is  a  straight  line  14  feet  6  inches  northerly  of 
the  centre  line  between  the  two  present  middle 
tracks  of  the  tenant's  railroad,  at  tbe  westerly 
end  of  the  demanded  premises,  and  16  feet  h 
inches  northerly  of  said  centre  line  at  tiie  east- 
erly end  of  said  premises. 

The  demanded  premises  were  a  put  of  what 
was  once  known  as  the  poorhouse  farm  of  the 
town  or  Newton,  which  farm  was  on  both  sides 
of  tbe  Boston  &  Worcester  Railroad,  as  said 
railroad  was  fiist  eonstmcted.  The  demandant 
proved,  and  it  was  not  conteoverted,  that  she 
purchased  in  1877,  from  her  father,  the  premises 
in  AuburodaIe,on  the  northwest  comer  of  Rowe 
Street  and  the  Boston  &  Albany  Railroad,  and 
had  since  that  time  continued  to  own  the  same; 
that  she  bad  lived  there  from  1860  to  1877  with 
her  father,  who  then  owned  said  premises;  that 
when  she  went  there  to  live  in  1865  the  southern 
boundary  of  the  premises  was  indicated  1^  a 
picket  fence  with  turned  posts,  the  whole  of 
which  fence  remained  standing  until  1880,  and 
a  portion  uutil  1883;  that  the  tenant  destroyed 
a  portion  of  said  fence  in  1880,  and  the  remain- 
der in  1883,  and  has  since  those  dates  occupied 
the  demanded  premises  north  of  the  portions  so 
destroyed. 

The  demandant  proved,  and  It  was  not  denied, 
that  said  fence  was  erected  in  1853  by  Martin 
Adams,  who  then  owned  tbe  premises  purchased 
by  her  in  1877.  Tbe  demandant  testified  that  the 
Une  of  said  fence  was  coincident  with  the  south- 
ern boundary  of  the  demanded  premisesu 

The  demandant  introduced  the  deposition  of 
Joshua  Washburn,  who  testified  that  the  prem- 
ises owned  by  the  demandant  were  ottoe  part  of 
the  poorhouse  farm  of  Newton;  that  said  poor* 
house  farm  was  bounded  both  on  the  east  and 
west  by  land  formerly  of  said  Washbnm;  that 
the  eastern  boundary  of  said  poorhouse  farm 
was  some  ISO  feet  east  of  the  easterly  side  line 
of  Rowe  Strart,  and  that  the  picket  fence,  with 
turned  poets,  wlddi  formerly  stood  on  the 
southerly  line  of  demandant's  estate,  and  be- 
tweot  It  and  the  wonises  of  ^  tenant,  stood 
on  the  southerly  line  of  tbe  demanded  laem- 
iaee. 

The  demandant  then,  without  objection  on 
the  part  of  the  tenant,  put  in  a  deed  from  the 
town  of  NewUm  to  William  Jackson,  dated 
Mav  5,  1847.  conveying  said  poorhouse  farm; 
and  proved  by  socceesive  ctMiveyanoes  a  chain 
of  title,  from  said  Jac&son  to  Martin  Adams, 
who  purchased  In  1851,  of  a  lot  of  land  on  the 
northwesterly  corner  of  said  Rowe  (formerly 
Elm)  Street  and  tbe  Boston  &  Worcester  Rail- 
road, whitA  was  the  same  lot  purchased  by  Uie 
demandant  In  1377;  and  the  demandant  also 
IMTOved  by  successive  ctxiveyanees  the  chain  of 
title  of  stud  tot  from  Adams  to  herself. 
In  tiie  deed  from  Newtw  to  Jackson,  in  Hu 
^^description  of  the  third  P^y^e?|^*^*[>0^fe 
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ed  east  and  west  on  land  of  Josbna  Washburn, 
occurred  the  following  words:  "ReservinK  and 
excepting,  neTertheleas,  so  much  of  thia  parcel 
of  land  as  belongs  to  the  Boston  A  Worcester 
Railroad  Corporatton,  whose  road  runs  tbiougb 
the  same;  this  third  parcel  of  land,  contaiaing, 
esclusiTe  of  tbeTailroad,  IS  acres  Sqaarters  and 
S2  rods." 

Thedemandantcontended,  and  it  was  not  de- 
nied, tfaatsaidfencewaserectied  inl852;that8he 
and  those  persons  through  whom  she  claimed, 
since  1853  bad  occupied,  for  acrlcaltaral  ana 
other  pmposes,  the  land  adjofnTog  the  ndlrMd 
and  mnnuig  southo'ly  as  far  as  toe  Hne  of  said 
fence. 

The  tenant  ofifered  eridence  tending  to  show 
that  in  1838  itpaldtbetown  of  Newton  the  sum 
of  $800,  which  was  received  by  said  town,  and 
took  from  the  selectmen  of  said  Newton  a  deed 
of  said  town,  dated  September  8B,1883,conTe7- 
inga  strip  of  land,  running  through  said  poor- 
house  farm ;  that  the  records  of  the  town  of  New- 
ton showed  a  copy  of  a  warrant,  dated  October 
S8,1888,for  a  town  meetiog,  to  beheld  Novem- 
ber 12, 1888,  article  4  of  which  was  as  follows: 
"To  see  If  the  town  will  authorize  the  selectmen 
to  sell  so  much  land  on  each  side  of  the  Worces- 
ter Railroad  near  the  poorfa(»ue  as  will  make  the 
line  straight,"— and  the  record  of  said  meeting 
of  November  IS,  1888,  cmtained  the  following 
action  under  article  4,  to  wit:  "Article  4  was  re- 
ferred to  tbe  selectmen."  That,  on  the  Ist  day  of 
October,  in  tbe  year  1886,  the  selectmen  of 
Newton  made,  executed,  and  deliTa>°d  a  deed, 
for  the  consideration  of  $18,  to  the  Boston  & 
Worcester  Railroad  Corporatlon.of  two  parcels 
of  land  through  said  poorhouse  farm,  which, 
together  with  the  land  that  the  corporation  bad 
previously  purchased  bv  the  deed  of  1688  above 
referred  to,  made  a  strip  of  land  S6  feet  wide 
and  about  46  rods  in  length. 

A  civil  eogineer testified,  forthe  tenant,  that 
between  1871,  and  December,  1878,  he 

took  certain  measurements  in  Autnimdale,  by 
which  he  got  the  position  of  the  i^cket  fence 
with  the  turned  posts,  hereinbefore  referred  to, 
adjoining  tbe  Littletleld  property;  that  be  mea- 
sured from  the  centre  line  between  the  two  ex- 
fstioK  tracks  of  tbe  railroad.to  said  picket  fence, 
which  was  situated  northerly  of  paid  centre 
Hne,  and  distant  from  said  centre  line  27tW  feet 
on  Rowe  Street  and  17^  feet  at  the  other  end 
thereof;  that  those  distances  were  measured 
from  the  oentre  between  the  two  exfstine  tmdka 
oat  to  the  fence;  that  be  also  measured  nom  tbe 
centre  line  to  where  certain  fiences  then  were  on 
tbe  southerly  side  of  the  railroad  opposite  the 
picket  fence;  and  that  the. measurement  to  the 
westerly  side  of  Rowe  Street  was  37^^,,  feet. 

Another  civil  engineer  of  the  company  testl- 
6edthirt  the  retaining  wall,  which  was  built  in 
1888  upon  the  demanded  premises,  was  built 
upon  a  line  parallel  wHb  and  28  feet  northerly 
from  the  centre  line,  between  the  centre  tmcks, 
which  were  In  the  same  position  as  the  tracks 
which  existed  there  in  1878;  and  that  said  wall 
was  placed  upon  the  line  which  be  obtained 
from  the  deed  dated  October  1 ,  1839;  and  that 
the  southerly  line  of  a  stripof  land  96  feet  wide 
would  agree  with  the  fences  on  tbe  south  side 
of  tbe  ndboad;  and  that,  to  get  a  strip  of  land 
58  feet  wide,  measuring  from  the  present  fence 
against  Kimball's  land,  it  wonldbeneceanry  to 
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oome  out  as  fiu*  as  the  face  of  tbe  reuining  wall 
on  the  northerly  side  of  tbe  raOraad;  and  that 
he  located  the  Uoe  of  tbe  retaining  wall  Aran 
tbe  deed  dated  October  1, 18>». 

The  nortbemmoet  Hne  of  tbe  ndbwd  land,  u 
tbown  by  the  ^lx>ve  deeds,  is  a  line  S8  feet 
northerly  from  the  centre  line  between  tbe  two 
present  middle  tracks  of  the  tenant's  railroad, 
and  running  parallel  with  said  centre  line. 

On  June  6,  1848,  the  selectmen  of  tbe  town 
of  Newtcm  made,  executed,  and  ddirered  to 
the  Boston  &  Worcester  Railroad  CorporatiaB  a 
deed  of  a  strip  of  land,  cmtainfu  18  aqnre 
rods,  adjoining  said  last-m«itionea  land  upon 
the  north ,  and  being  a  strip  of  land  about  three 
quarters  of  a  rod  wide. 

The  tenant  admitted  that  a  mistake  had  beeo 
made  Id  the  application  of  said  de«d  of  18tt. 
in  assuming  that  the  easteni  boundary  of  tbe 
poorhouBe  farm  was  the  eaateriy  side  line  of 
Rowe  Street,  whereas,  in  fact,  said  bonndair 
was,  as  appeared  by  said  deposition  of  Joahni 
Washburn,  147  feet  to  the  eastward  of  nid  side 
line;  and  that  a  stripof  the  demanded  premises, 
of  the  width  conveyed  by  said  deed  and  147 
feet  long,had  through  saitl  mistake  been  wroag- 
fully  enclosed  by  the  tenant. 

TheBoeton&Albany  Railroad CtHupany  was 
the  successor  of  the  Borton  &  Wofceater  RaB 
road  Corporation. 

No  attempt  or  oBtr  was  made  by  ibe  mmk 
to  locate  tbe  memises  described  tn  tiie  deed  ef 
1888. 

It  did  not  appear  that  any  portion  of  tbelaad 
described  bv  the  deed  of  1848  was  occupied  by 
tbe  railroad  prior  to  1888,  and  it  appeared  thai 
the  whole  en  the  premises  described  by  aid 
deed  of  1889  were  not  occuftied  by  the  ralbtnda 
until  1888. 

The  tenant  asked  the  court  to  nle  and  bt 
struct  the  jury  as  follows: 

1.  That  the  vote  of  the  town  of  Newttn,  ol 
November  12,  1888,  under  article  4  of  the  iw* 
rant,  authorized  the  selectmen  to  sell  so  mnd 
land  of  the  poor  farm  as  would  make  fht  fine 

straight. 

2.  The  deed  of  the  selectmen  of  Newtoo. 
dated  October  1,  1839,  and  tbe  ra»ip(  of  Uw 
consideration  thereof  by  the  town,  if  pnmdM 
facts,  established  the  bonndaiy  ol  tlie  land  ef 
tbe  town  and  the  railroad  company;  and  the 
town  of  Newton  and  persons  claiming  thnm^ 
or  under  it  are  bound  thereby. 

8.  On  tbe  evidence  in  this  case  the  demand- 
ant'has  shown  no  title  to  anv  part  of  the  strip 
of  land  the  northerly  ude  of  wbich  is  paiaM 
with,  and  28  feet  northerly  from,  the  centieor 
base  line  of  the  railroad. 

4.  The  deed  of  September  25, 1888;  tbe  deed 
of  October  1,  1839;  and  tbe  deed  of  June  I, 
1843,  to  the  railroad  corporatioo, — if  the  jarr 
shall  find  that  tbe  town  of  Newtoo  re- 
ceived the  consideration  of  said  deeds,— deter- 
mine the  extent  of  the  exoeptioo  of  tbe  deed 
from  the  town  of  Newton  to  William  Jactea: 
and  tbe  jury  are  authorized  upon  the  cffidmn 
to  find  that,wben  s^d  town  conT^ed  to  Jaekaa 
its  poor  farm,  it  did  not  convey  to  him  any  of 
the  land  described  In  said  first-tnentiooed  deed); 
but  that  the  same  then  belonged  totbenibwd 
corporation. 

Buttbeom^  l^^^^^l^  te^wM^. 
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To  which  refusals  to  rule,  aod  to  the  niliiupB 
given,  as  far  as  they  are  incousisteot  with  tne 
above  requests,  the  tenant  excepted. 

Tbe  juTj  found  tbat  the  tenant  bad  disseised 
the  dwnandant  of  so  m4ch  of  the  demanded 
premises  as  lay  aorth  of  said  centre  line  at  tbe 
wester^  eod  of  the  demanded  premises,  wbicb 
was  tbe  line  of  said  fence  as  placed  by  the  ten- 
aot's  witnesses;  and  tenant  alleged  ezoeptionB. 
Mr.  SaAtiel  Boar,  for  tenant: 
In  construing  town  records,,  evideatlary  of 
the  action  of  the  town,  the  wwds  used  are  to 
TBoeivetlieir  ordinair  andpcyular  signiflcation, 
mtber  ttian  their  technical  meaning. 

Lane  v.  Embdm,  72  Me.  364;  Adamt  v.  Mack, 
3  K.  H.  483,  499, 

Especially  where  the  town  has  received  tbe 
full  benefit  of  the  act  whereof  the  record  is 
evidence  slwuldtbis  libentlrale  of  construction 
be  ftppUed. 

Weston  V.  MoTM,  to  Met  17.  . 
The  record  of  the  town  of  Newtou  showed  a 
copy  of  a  warrant  dated  October  2,2,  1638,  for 
a  town  meeting  to  be  held  November  12,  1888, 
article4of  which  was  as  follows:  "To  see  if  the 
town  will  authorize  tbe  eelectmen  to  sell  as 
much  land  on  each  side  of  the  Boston  &  Wor- 
cester liailroed,  near  tbe  noorhouse,  as  will 
make  the  line  strai^t;"  ana  the  record  of  said 
meeting  of  Novemiber  13,  1888,  contained  the 
following  action,  under  article  4,  to  wit: 
"Article  4  was  referred  to  the  selectmeo." 

Under  this  article,  the  town  might  have 
given  specific  authority  and  instruction  to  the 
selectmeu  to  make  the  sale;  or  it  might  have 
left  the  whole  matter  to  the  discretion  of  the 
selectmen  to  effect  tbe  sale  or  not,  as  they  should 
think  best;  and  it  is  submitted  that  the  latter 
course  was  tbe  one  adopted  by  the  town. 

By  "article  4"  must  be  imderatood  the  sub- 
ject-matter of,  or  all  matters  which  could  be 
properly  acted  upon  under,  that  article.  It  is 
referred  to  tbe  selectmen,  the  general  executive 
officers  of  tbe  town,  the  usual  recipients  of  all 
discretionary  power  which  the  town  does  not 
care  to  exercise  Itself,  and  the  committee  spe- 
cially designated  in  this  article  of  the  warrant 
for  effecting  the  proposed  sale. 

There  is  no  Umitatioo  put,  bv  the  vote  of  tbe 
town,  on  the  power  of  the  selectmen  to  deal 
with  matter  of  sale;  and  it  is  submitted  that  this 
record  of  the  vote  ia  sufficient,  under  the  liberal 
rule  of  oonstruction  to  be  given  to  town  records, 
to  authorize  tlie  selectmen  to  make  the  sale. 

Tbe  records  of  the  town  of  Newburyport 
show  a  copy  of  a  warrant  dated  March  8, 1827, 
for  a  town  meeting  to  be  held  March  lH,  1827, 
article  12  of  which  was  as  follows:  "To  see  if 
they  will  authorize  tbe  neoessaiy  repairs  to 
the  several  town  clocks," — and  the  record  of 
said  meeting  of  March  IS,  1837,  contained  tbe 
foUnwIog  action  under  article  13,  to  wit: 
"Voted,  to  refer  the  I2th  article  in  the  warrant 
to  tbe  selectmeo."  The  s^ectmeu  employed 
Simon  Willard  to  repair  one  of  the  clocks. 
Wlllard,  the  town  having  refused  to  pay  for 
the  repairs,  brought  an  action  of  assumpsit 
ufainst  the  town  for  his  services.  It  was  proved 
that  half  of  the  work  on  the  clock  was  nearly 
or  quite  made  new,  and  tbata  minute  hand  had 
been  added,  -there  haviue  been  originally  only 
an  boiu  hand.  The  deundsnt  ooutended  that 
the  selectmen  had  no  authority,  fixraithe  votes 
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of  the  town,  to  make  such  repairs;  but  the  court 
decided  that  they  had.  Witlard  v.  JSeicburp- 
port,  12  Pick.  227.  Shaw,  CA.  J.,  who  deUv- 
ered  the  opinion  of  tbe  court,  ssfys.  at  page 
382:  "AnotfaeroblectionwasthattbeseleotiBai 
were  not  duly  authorized  to  make  tbe  large  and 
extensive  repairs  which  were  made  on  this 
clock.  It  appears  to  us  that  this  objection  is 
answered  by  tbe  vote  of  the  town  of  the  IStb 
of  March,  1837,  by  which  tbe  town  referred  it 
to  the  selectmen  as  well  to  determine  what  re- 
pairs should  be  made  ou  the  several  town  clocks 
as  to  have  thetn  made.  *  *  *  If  the  town  in- 
tended to  impose  any  xeetrictions  upon  the  au- 
thority of  tbe  selectmen,  as  to  cost  or  otherwise, 
they  should  have  been  expressed  in  the  vote." 

Thia  opinion  was  rendered  November  IS, 
1881;  12  Pickering  Reporter  was  published  in 
1884;  the  vote  of  tbe  town  of  Newton  was 
passed  on  November  12,  1888.  In  the  light  of 
this,  then  recent,  decision  of  tbe  Supreme  Ju- 
dicial Court  of  the  Commonwealth,  can  it  be 
doubted  but  that  tbe  selectmen  of  Newton,  on 
October  1,  1888,  were  justified  in  concluding 
that  they  bod  authority,  by  the  vote  of  Novem- 
der  12,  1839,  to  convey  to  tbe  Boston  &  Wor- 
cester Railroad  Company  so  much  of'  the 
poorbouse  farm  as  would  make  the  line  straLjht, 
and  that  they  were  empowered  to  decide  how 
much  land  od  each  side  would  be  required  to 
straiebten  the  line?  It  is  the  law  of  1689  that 
is  to  08  applied  to  this  case.  It  seems  clear  that 
they  had  such  authority;  and  therefore  the 
first  request  for  instmctioDS  ought  to  have  been 
given. 

See  also  Falm«r  v.  ffaver/iiU,  98  Mass.  487. 

The  general  rule  is,  ttutt  when  land  is  trans- 
ferred by  an  agent,  it  must  be  by  deed,  in  the 
name  of  tbe  principal;  but  it  has  long  been 
settled  that  there  is  a  diiSerence  in  this  respect 
between  grants  of  an  individual  and  those  of 
tbe  public;  and  that  land  belonging  to  the  Com- 
monwealth, to  towns,  and  to  other  bodies 
politic,  may  be  conveyed  by  a  deed  executed  in 
the  name  at  a  duly  authorized  agent  or  con- 
mittee. 

Wardr.  Barthdomme,  6Plck.  408:  fkfranv. 
CoekTitn,  6  N.  H.  4S8;  Be  Zeng  v.  BeOumn,  S 
Hill,  469. 

Moreover,  this  is  the  form  of  deed  which  is 
authorized  by  our  statutes.  The  language  of 
tbe  ^tute  is  not  tbat  tbe  inbabitauts  may  con- 
vey lands  by  their  deed,  or  tbe  deed  of  the 
town  executed  by  its  committee  or  agent,  but 
by  "a  deed  of  tbelr  committee  or  agent." 

Rev.  Stat.  chap.  15,  g  11  (Pub.  Stat.  27,  %  9); 
Abbott  V,  Chaae.  75  Me.  88. 

The  deed  of  1689,  expressed  to  be  "for  the  bi- 
iiabitanti)  of  Newton,  *  *  *  in  behalf  of  said 
inhabitants,  "is  valid,  althousrh  one  of  tbe  se- 
lectmen did  not  sign  it.  Where  an  authority- 
Is  vested  in  a  pubnc  organized  body,  for  public 
purposes,  the  act  of  tbe  majority  is  the  act  of 
the  body. 

Sprague  v.  Bailey,  19  Pick.  486;  Haten  v. 
LcmeU,  5  Met.  85;  JunJans  v.  Doitghty  FalU 
Union,  School  Ditt.  89  Me.  230;  Rev.  Stat.  chap. 
2,  g  6,  cl.  8  (Pub.  Stat.  chap.  8,  %  2,  cl.  6). 

It  is  submitted,  therefore,  tbat  the  deed  of 
the  selectmen,  dated  October  1,  1889,  gave  a 
good  tide  to  the  land  described  thenin;  and 
that  tbe  second  reqtiest  for  instructions  ought  to 
hnve  been  given.   U  is  a|^ 
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third  request  for  instructions  ought  to  have 
been  given. 

Stat.  1861,  chap.  100  (Pub.  Stat.  113,  gSlS). 

It  is  a  well-Bettled  principle  of  law  that, 
where  a  grantee  raters  into  possession  of  put 
of  tin  premises  described  in  a  deed,  cbdmtng 
title  nndCT  the  deed,  bis  oocupBtibn  uid  seisin 
extend  to  all  the  land  deecrihed  in  the  deed, 
even  tiiough  it  conveyed  no  title.  The  deecrip- 
tion  in  the  deed  defines  tbe  extent  and  limits  of 
the  possession  acquired  1^  entry  nnder  the 
deed. 

Maraton  v.  ff(^.  2  Mass.  488;  Kenn^teek 
Furehase  v.  /^ringer,  4  Mass.  416;  Mitton  v. 
Firtt  Cong.  Pmith,  10  Pick.  447;  Shod  t. 
Wood,  1  Met.  698;  t.  Bdlit,  128  Haw. 

414. 

The  deed  of  October!,  1889,  purports  to  con- 
vey lands  on  both  sides  of  and  adjoining  the 
land  of  tbe  corporation  through  the  poorhonue 
farm,  so  called;  and  the  limits  of  raid  deed 
were  shown  to  cover  the  land  claimed  by  the 
corporation,  from  the  ancient  fence  on  the 
southerly  line  of  its  locatiOD  to  tbe  embank- 
ment wall  on  tbe  northerly  side,  as  eetabllsbeil 
in  1888.  Therefore,  although  there  was  no  di- 
rect evidence  that  the  whole  of  the  premises 
described  in  said  deed  were  occupied  by  the 
railroad  until  1888,  yet  the  existence  of  the 
ancient  fence  south  of  the  railroad,  between 
the  granted  premises  and  land  of  Kimball,  was 
evfmoee  from  which  tbe  juiy  must  find  that 
the  railroad  bad  entered  into  possession  of  part 
of  the  premises  described  in  said  deed.  If  the 
railroad  corporation  had  taken  xwasession  of 
part  of  the  premises  described  In  said  deed, 
that  possession  and  occupation,  according  to 
the  rule  of  law  above  slated,  must  be  extended 
to  tbe  whole  of  tbe  premises  described  in  said 
deed,  in  tbe  absence  of  any  evidence  that  the 
town  occupied  or  laid  claim'to  any  part  of  the 
land. 

Tbe  case  is  much  strengthened,  both  as  to  the 
time  and  the  extent  of  the  actual  occupation, 
by  otiier  evidence  in  the  case.  In  the  deed  of 
September  36, 1^,  tbe  town  of  Newton  cov- 
enanted with  tiie  rnilroad  corporation  to  make, 
keep,  and  maintain,  at  all  times,  a  good  and 
sufflcient  wait  or  walls,  fence  or  fences,  on  the 
boundary  tine  between  its  own  land  and  the 
granted  premises,  "which  fences  or  walls  shall 
be  forever  kept,  maintained,  and  made"  at  tbe 
expense  of  the  town.  Immediately  after  the 
deliverv  of  this  deed  of  1889,  in  which  the  con- 
sideration is  stated  to  be  $18,  we  have  tbe  en- 
t^  in  the  treasurer's  books  of  the  town  of 
Newton: 

1840,  Jan.  1. 

Cr.  Cash  of  Boston  &  Worceeter  Railroad 
for  additional  land  and  removing  fences, 
$80.66. 

But  the  proof  of  poesession  of  real  estate 
raises  a  presumptton  of  title  tfaereln— is  prima 
facie  evidence  of  title. 

Jayne  v.  Price.  6  Taunt.8a6;  Teller  v.  Loril- 
lard,  10  Jolins.  Mwrray  v.  Denn.  5  Cow. 
200;  Tovme  v.  Butterfield.  97  Mass.  106. 

Therefore,  on  the  question  of  whether  tbe 
railroad  owned,  in  1863,  the  premises  described 
In  deed  of  1889,  it  Is  submitted  that,  apart  from 
the  deed  of  1880,  there  was  some  evidence 
which  ought  to  have  been  snbmttled  to  the 
166 


jury;  and  that  the  mling  that  "no  title  to  thai 
piece  of  land  passed  to  ue  Boston  &  Worcester 
Railroad  Company,  and  that,  if  the  jury  should 
find  that  the  demandant,  and  those  under  wlxa 
sbe  claims,  have  had  open,  exdnsive,  and  ad- 
vene poMMsion  of  the  dtemanded  premiaeefroa 
1863  to  1880,  then,  ao  far  as  is  nuiwiy  to 
obtain  atitlel^advenepoaseadon,  tbe  dcBMad- 
ant  has  ihowD  hersen  to  came  wMitn  Hit 
rule,"— was  erroneous. 

The  defendant  having  pot  in  evidence  of  its 
occupation  and  seisin,  prior  to  18S3,  of  d>e 
prenuses  described  in  t]}e  deed  of  1889,  a  pn- 
sumption  arises,  as  has  been  shown,  that  ti 
owned  the  fee;  and  such  a  presumption  is  sof- 
ficlent  to  prove  its  title,  unless  tbe  plaintiff  ess 
show  a  better  title.  How  does  tiie  plain  tiff 
meet  prima  facie  caae^  By  shovrlngasob- 
sequent  adverse  possession  for  twenty  vean. 
But  this  clearly  does  not  meet  tbe  defendanff 
case.  It-is  submiUed  that  there  was  evidence 
that  this  parcel  of  laud  bdonsed  to  the  nflmd 
corporation  in  18IS,  Id  which  case,  no  oocspa- 
tion, adverse  or  otherwise,  whic^  bcvan  in  1m. 
would,  under  Stat.  1861,  chap.  100,  approved 
March  38, 1861  (seePub.  Stat.  H3,  $  216>.T{pa) 
into  any  title  by  reason  of  any  leneth  tA  ad- 
verse occupation  against  the  raiiro«d  compuv. 

It  Is  submitted,  furthermore,  tbat  tbe  wens 
"  land  belooging  to  a  railroad  corporatiaii." 
hi  the  Statute  of  1861,  chap.  100,  do  not  meaa 
simply  land  of  which  tbe  railroad  cmprntkm 
has  a  perfect  title  In  fee  rimple,  bat  rather 
land  from  which  it  has  a  rigfat  to  exdode  in 
truders.  As  to  tbe  land  described  in  the  deed 
of  1889,  the  defendant  had  paid  tbe  town  of 
Newton  tbe  purchase  money,  had  paid  for  re- 
moving fences  sqiaiating  It  from  Aeir  ori- 
ginal location,  had  entered  into  poaacsston  ud 
erected  new  fences,  had  taken  a  deed  ofitfron 
the  selectmen  of  Newton;  and  these  state- 
ments are  partly  true  of  the  deed  of  1848.  It 
therefore  became  entitled,  in  equity,  in  1M7 
and  1852,  to  a  conveyance,  from  tbe  town  <A 
Newton,  of  the  legal  title  of  the  land  described 
in  one  or  both  of  these  deeds,  if  it  should  be 
decided  by  HtM  court  that  those  deeds  weie  in- 
sufficient to  convey  the  legal  title. 

PotU-r  V.  Jacob*,  111  Mass.  82. 

And  it  is  submitted  that  tbe  words  of  the 
statute  '  'belonging  to"  include,  cover,  and  rro 
tect  such  a  title  and  interest  in  the  railroad  cor 
poratlon;  and,  on  those  groands,  that  tbe  third 
request  for  ruling  ought  to  taave  been  givoL 

The  fourth  praver  for  InstmctioiM.  Amid 
have  tteen  given  In  substance;  for.  from  tb* 
evidence  of  the  delivery  to  tbe  railroad  corpon- 
tion  of  the  deeds  of  1E»8,  1839,  and  1843;  W 
tbe  evidence  of  tbe  payment  of  tbe  punter 
money,  and  of  tbe  occupation  by  tbe  laSrosd 
of  the  lands  described  in  all  or  any  of  slid 
deeds;  of  tbe  removal  and  erection  of  foiceB.- 
the  Jury  would  have  been  justified  in  ftadtag 
tbat,  when  tbe  town  Newt<ra.  in  1847.  xmSa- 
took  to  eoov^  to  William  Jackson  tbe  wkfc 
of  said  poorhoose  f  um.  reserring  and  em<|iftg 
therefrom  so  much  of  saidpoorbooae  farn  « 
belongs  to  the  Boston  ft  Worcester  BafiFod 
Corporation,  the  lands  reserved  in  aaid  detA 
belonged  to  tbe  railroad  corporation;  In  wUd 
case,  the  plaintiff  couW,  under  Stat  IM. 
chap.  100,  gain  no  tide^by  advene 
lM8W>lnl^,,„gdt,^(^OOgle     ^  ^ 
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The  flf th  FBQueat  for  ins^ctions  should  hsve 
been  giTen.  The  recital,  in  the  deed  of  N«w- 
Um  to  Jackson,— exce^ing  therefrom  whatever 
then  belonged  to  the  Boston  &  WorceBtra*  Rail- 
road Corporation, — taken  In  coonectioo  with 
the  fact  that  the  deeds  of  the  selectmen  to  the 
company,  purported  to  convey  the  property  on 
which  the  railroad  then  existed  ana  was  in  op- 
eraticHi,  might  be  taken  by  the  kiry  as  an  aa- 
miiidon  by  the  town  that  those  aeeds  oonTeyed 
title  to  the  company;  obd,  aa  the  deman^nt 
introduced  in  evidence  the  deed  from  I^ewton 
to  Jackaon  oa  the  drs^  deed  in  her  chain  of 
title,  it  was  competent  for  the  tenant  to  rely 
tipm  the  exo^tKHis  and  nsenratkHu  of  that 
deed  to  ccmtrol  such  testimony  of  advene  occu- 
patiOD  aa  she  subeeqaently  introdnoed. 

JfoMtra.  Edmniul  M.  Parlt«r  and  jT.  G. 
TKorp.  Jr..  for  demandant: 

Thia  was  a  writ  of  entry. 

Curtain  requests  for  rulings  made  by  the  ten- 
ant were  refused  bt  the  court;  to  which  refus- 
al exception  was  taken.  Certain  rulings  were 
made  1^  the  court;  to  which  niUnxs,  as  far  as 
they  are  Itaoousistent  with  the  above  rcqneata. 
exception  was  taken.  Therefore,  there  Is  no 
question  before  this  court  as  to  the  correctness 
of  the  instructions  actually  given,  unless  the 
court  shall  find  that  one  or  more  of  the  rulings 
prayed  for  should  have  been  riveo. 

Vurry  v.  Porter,  126  Mass.  $4;  Dwperv.  Ful- 
ler,  4  ifew  Eng.  Kep.  888. 144  Mass.  420. 

There  remain,  then,  the  requests  for  rulings 
which  were  refused;  and  these  we  will  take  up 
in  tbctr  order. 

1.  To  maintain,  as  the  first  request  for  ruling 
does,  that  a  reference  to  a  committee,  by  a  legis- 
lative body,  of  any  question,  is  a  passing  upon 
such  quesHon  in  the  afilrmative, — is  a  perver- 
sion <H  language,  the  statement  of  which  is  its 
beat  lefotatton. 

The  only  deed  mentioned  in  the  bill  of  ex- 
ception, whose  date  Is  less  than  five  years  from 
the  date  of  this  meeting,  is  that  of  October  1, 
ISSfi.  But  this  deed  is  not  that  of  the  town  of 
Newton;  does  not  straighten  any  line,  or  pur- 
pMt  to  do  so;  noT  are  the  persons  who  gave  it, 
neariy  a  year  after  the  vote,  shown  to  have 
been  the  selectmen  to  whom  the  question  pro- 
poanded  by  article  4  was  referred;  and  nooth- 
ere  could  have  executed  the  deed,  if  any,  au- 
thorized by  that  vote. 

3.  Tbe  second  instruction  was  also  properly 
refused. 

Without  special  autbori^,  the  selectmen 
have  noauthtnlty  to  sell  or  ooDvey  town  land. 
Tbey  axe  not  dcmwd  with  the  general  powm 
of  the  corporate  body  for  which  they  act. 
They  can  only  exerftne  such  powers  and  per- 
form such  duties  as  are  necessarily  and  proper- 
ly incident  to  the  special  and  limited  authority 
conferred  on  them  by  their  office.  They  are 
special  agents,  empowered  to  do  only  such  acta 
as  are  required  to  meet  the  ezigenaes  of  ordi- 
nary town  business." 

Smith  r.  Cheahire,  18  Gray,  818. 

Under  this  doctrine.  It  has  been  held  that  ae- 
lectmen  hare  no  power  tvriuU  officii  to  con- 
tract on  behalf  of  the  town  for  the  hiring  of  a 
boilriing  for  town  meetings(&Qjf  r.  Rehoboth,  12 
Diet.  36);  to  issue  n««>tiaDle  orderson  the  town 
tnHiw(AnAAT.  (TAsiAifv,  tujpni);  to  contract 
for  the  co»traclteD  of  highways  ordered  by 
8  Hum. 


the  county  oommlssionevB  (Bean  v.  BffdePiisrk, 
3  New  Eng.  Rep.  846,  148  Mass.  34S). 

It  is  clear  that,  in  view  of  the  limited  nature 
of  the  powers  of  selectmen,  as  established  by  tbe 
above  oecisionB,  that  of  conveying  the  town's 
land  cannot  be  possessed  by  them  nirtuU  officii. 

The  deed  of  1888  was  not  the  deed  of  tbe 
town,  but  bi  tbe  private  deed  of  the  grantors 
named  therein. 

Towns  may  convey  their  land  in  either  of 
two  ways:  (1)  by  vote  (Colony  Laws,  chap.  96, 
Anc.  Char.  p.  195;  Springfield  v.  MilUr,  13 
Mass.  415,  417;  Rev.  Stat.  chap.  15,  §  11 ;  Pub. 
Stat.  chap.  27,  ^9);  (3)  by  deed  of  their  com- 
mittee or  agent  (Rev.  Stat.  diap.  15,  g  11;  Puh. 
Stat.  chap.  37,  ^  9). 

It  is  fundamental  law,  and  long  recognized 
and  upheld  in  this  Commonwealth,  that  the 
deed  of  an  agent  will  not  be  operative  to  bind 
tbe  principal,  unless  it  is  in  form  the  deed  of  the 
principal  and  executed  in  bis  name. 

Combet't  Com,  9  Coke,  76;  Frontin.  v.  Small, 
3  Ld.  Raym.  1418;  Foviler  v.  Shearer,  7  Mass. 
14,  19;  BlwOl  T.  Skate,  16  Mass.  43;  BrinUffv. 
Mann,  3  Cush.  887. 

And  tbe  case  of  a  town  is  no  exception  to  this 
rule. 

Damon  v.  Granb^,  2  Pick.  845,  851,  &'f3. 

Applying  this  rule  to  tbe  case  at  bar,  the 
deedof  IdW  is  not  the  deed  of  the  town  of 
Newton,  but  tbe  private  deed  of  the  persons 
named  as  grantors  therein. 

They  state  that  "we  give,  grant."  etc.;  that 
"we  have  hereunto  set  our  hands  and  seals;" 
and  they  acknowledge  the  instrument  as  "their 
free  act  and  deed." 

Tbe  same  Is  true  of  the  deed  of  1 848.  These 
deeds  are  those  of  the  individual  grantors,  and 
would  pass  whatever  title  diey  had  in  tbe  prem- 


Snmc  V.  OrieanB.  136  Mass.  458. 

There  was  no  evidence  of  any  receipt  of  con- 
sideration, and  any  instruction  to  the  juiy 
which  assumed  that,  it  had  been  proved  as  a  fact 
was  properly  refused.  The  date  of  tbe  deed 
was  October  1,  1689,  and  It  was  acknowledged 
tbe  same  day.   It  states  tjM  consideration  as 

«ia 

On  January  1,  1840,  the  Boston  &  Worcester 
Railroad  paid  the  town  of  Newton  $80.66  for 
additioDal  land  and  for  removing  fences.  This 
does  not,  in  any  way,  tend  to  show  that  the 
$18  mentioned  m  the  deed  of  three  months  be- 
fore was  paid  to  the  town  then. 

If  the  deed,  when  given,  was  not  Uie  deed  of 
the  town,  itdid  not  convey  tbe  land  (tf  the  town; 
and  no  receipt  of  the  consideration  by  tbe  town, 
either  then  or  at  any  subsequent  penod,  would 
make  it  the  deed  of  tJie  town  and  operative  to 
pass  the  title  to  the  town's  land. 

Barvell  v.  Burrell,  11  Mass.  394;  LiterpoiA 
Whar/  V.  Pretcott,  7  Allen,  494. 

8.  As  the  demandant  had  shown  by  clearand 
unoontroverted  evidence  that  she  and  her  pre- 
decessors in  title  had,  for  thirty  years  prior  to 
the  disseisin,  been  in  open,  peaceable,  and  un- 
disputed poasession  of  a  portion  of  that  strip  of 
land,  viz.,  that  portion  lying  north  of  the  red 
fence,  which  fence,  even  on  the  statement  of 
the  tenant's  witnesses, was,  throughout  its  whole 
length,  nearer  than  28  feet  to  the  centre  line  of 
the  railroad,  the  third  instmction  wandao  proo- 
erly  lefosed.  Digitized  Dy 
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Not  only  was  there  erldence  that  the  demaDd- 
ant  bad  ntle  to  such  portioD,  but  the  evidence 
of  such  title  was  clear,  and  Ito  truth  admitted. 

UalesB.  then,  there  be  something  in  the  cir- 
cumstances of  this  case  or  in  the  law  to  be  ap- 
plied thereto, which  places  an  imperatlye  barto 
acquisition  by  the  demandant  of  title  to  any 
portion  of  that  strip,  her  title  thoeto  must  be 
conceded. 

Denntf  v.  WiOiams,  9  Allen,  1,  4;  Had  v. 
Jkerfield,  8  Allen,  5S9,  SS4;  F^nyth  t.  W>oper, 
11  Allen,  419,  431. 

The  wording  of  the  Statute  of  1861,  chap.  100. 
is  carefully  limited.  Itis:  "  If  the  owner  or 
occupant  of  any  luid  adjoining  any  railroad 

*  *  *  has  taken  or  shall  take  into  his  enclosure 
any  part  of  the  land  belonging  to  said  railroad, 
as  located  and  established,  •  *  •  or  has  occu- 
pied or  shall  occupy  *  •  •  any  land  belonging 
to,  or  included  within,  the  location  of  any  such 
railroad,  no  continuance  of  any  such  enclosure 

*  *  *  shall  create  in  such  adjoining  owoer 

*  *  *  any  right  to  the  land  beion^ng  to  such 
ndlroad  so  enclosed  or  occupied." 

There  are  two  casea  which  the  statute  op- 
erates to  deprtve  the  adjoining  owner  of  the 
light  which  the  common  law  |^es  him: 

1.  Where  such  own»  may  have  taken  into 
bis  enclosure  land  "  belonring  to  the  ndboad, 
as  located  and  estabHsbed. 

d.  The  Kcxmd  case  is  where  such  ownermay 
have  occupied  land  "  belonging  to  or  included 
within  the  location  of  any  such  railroad." 

To  extend  the  operation  of  this  statute  to 
land  not  Included  wltbin  the  location  of  the 
road  would  be  a  direct  violation  of  this  rule  of 
construction. 

Dwtiy  T.  DweUff,  46  Me.  877;  GUrni  t.  Jen- 
fuvAS  Mass.  aOB,  906. 

The  rule  stated  by  Tindal,  Ch.  J.,  Id  Parker 
T.  Great  Wett&m  S.  Go.  18  L.  J.  C.  P.  Dir.  100, 
118,  ia  exactly  applicable  to  this  case. 

"Acta  paned  (conferring  great  privileges 
upon  oompentes,  forwhich,ibey  profess  to  ^ve 
tbe  public  certain  advantages  In  return)  should 
be  construed  strictly  against  the  parties  obtain- 
ingthem,  but  liberally  In  favor  of  the  public." 

The  argument  of  the  court  in  Fit/ier  v.  JVeio 
York  AN.  E.  R.  Co.  186  Mass.  107, 109,  supports 
this  contention.  . 

In  deciding  that  the  statute  of  1861  was  no 
bar  to  tbe  acquisition,  by  adverse  enjoyment  for 
more  than  twenty  years,  of  a  private  way,  the 
court  says:  "Under  other  statutes  in  force  at 
the  time  when  this  statute  was  passed,  every 
ndlroad  corpomdon  was  reqofavd  to  file  the  lo- 
catf<Hi  of  Its  road  wltii  the  county  commlarion- 
ei8,definlngthecoaraeB,  distances,  and  bounda- 
ries thereof,  and  to  furnish  a  plan  of  land 
taken  to  the  owner;  but  there  was  no  statute 
requiring  railroads  to  be  fenced,  except  under 
special  circumstances,  and  in  obedience  to  a 
positive  direction  or  demand  ((Jen,  Stat.  chap. 
68,  gs  18,  40,  48,  46).  The  statute  of  1861  was 
paswd  with  reference  to  this  state  of  thinss, 
when  fences  might  not  be  bitilt  at  all.oT,  if  bunt, 
might  not  be  placed  oo  tbe  line  of  the  land  taken 
or  boucht  by  the  railroad  company,  and  when 
other  adequate  means  were  provided  for  fixing 
with  certainty  and  of  record  tbe  {necfse  limits 
of  such  land. 

4.  The  proposHlon  Involved  in  (be  fourth  re- 
quest is,  abortly  stated,  aa  follows:  That  the 
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premises  described  hy  the  three  deeds  of  IStt. 
1889,  and  1848  were  not  conveyed  by  tbe  Um 
to  William  Jackson  In  1847;  and  the  jury  are 
authorized  to  find,  upon  the  evidence,  that  the 
said  premises  tben  belonged  to  the  railroad 
company. 

Unless  the  premises  described  In  these  three 
deeds  belongra  to  the  railroad,  they  were  con- 
veyed to  Jackson;  and  if  th^  did  not  beloiifr 
to  the  railroad,  the  jurr  would  not  be  author- 
ized to  find  that  they  did. 

We  have,  therefore,  to  consider  sfmpty 
whether  those  premlaea  bdongedtotheraDroad 
at  that  date. 

We  concede  that  the  iranlaeB  conveyed  by 
the  deed  of  1888  belonged  to  tbe  raflroad  oom- 
pany ;  and  this  strip  sufficiently  satisfies  tbe  lan- 
guage of  the  exception. 

But  the  railroad  was  nnaMe  to  locale  those 
premises,  and  heuce  could  not  contend  that  snr 
portion  of  the  demanded  premises  were  indua- 
ed  in  that  description. 

As  to  tbe  deeds  of  1888  and  1848,  it  has  been 
shown  already  that  thoae  deeds  «my^ed  oo 
title  to  the  company;  and  hence  tbe  prembts 
therein  described  did  not  at  that  thne  befeng 
to  tbe  compsny,  and  could  not,  therefore.  « 
brou^it  within  the  wording  of  the  excepiioD. 

The  receipt  of  the  purchase  money  for  sper- 
eel  of  land  would  not  evm  bind  the  owner  to 
con  vCTihe  land. 

GtoM  V.  BHibert,  ICS  Mass.  84. 

Still  lees  would  it  operate  to  convey  tbe 
land. 

There  was  not  sufficient  evidence  oo  which 
to  base  a  finding  that  the  town  received  theora- 
slderation  of  the  deed  of  1889,  and  there  wu 
not  a  fragmoit  or  a  suggestion  of  evidence  that 
the  town  received  tbe  consideration  of  the  deed 
of  1848. 

5.  TbefifthinstnictiMiwas  properfy refosed. 
It  assumed  as  a  fact  that  the  deeas  to  thecooi 
pany  purported  to  convey  tbe  property  oo 
which  tbe  railroad  then  existed  and  wss  in  op- 
eration.  This  assumption  was  falae- 

But  even  assuming  the  existmce  of  that  fsci 
as  to  the  pnrport  of  the  deeds,  and  assoodnj; 
further,  aa  must  be  done  In  order  to  support  tbe 
tenant's  contentltm,  that  tbe  excepting  fmm  a 
convqrance  "the  land  which  belongs  to  X" 
will  operate  as  a  conveyance  to  X  of  land  which 
did  not  then  belong  to  him,  and  whidi,  but  for 
those  words, never  would  have  belcmged  to  hin. 
—and  the  admission,  if  such,  was  made  without 
authority,  and  wouM  not  bind  Ae  town. 

Thelnstructionaactually  given  were  oomcL 
There  was  no  evidence  from  which  the  jnr 
could  have  found  that  the  railroad  bad  era' 
been  In  possession  of  any  portkw  of  tbe  d^ 
manded  premises;  and  if  it  had  had  such  pw- 
session,  that  fact  would  have  been  immsteml, 
as  it  could  not  have  had  it  for  twenty  yvtn 
prior  to  the  enclosure  of  the  premises  by  tbt 
defendant's  predecessor  in  title,  and  poasarina 
for  any  teas  time  would  have '  amoonted  to 
nothing  (Orothott  v.  I/ewman,  88  U.  B.  51 
Wall.  461.  467,  SS  L.  ed.  471):  and  H  wooid 
have  lost  whatever  rights  ft  had  failure  to 
assert  them  against  demandant's  title  for  neartr 
thirty  years  (Rev.  Stat.  chap.  119,  §  1 ;  Oc& 
Stat,  chap.  164,  %  1;  Pub.  Stat.  tAap,  196.  gll 

The  statement  that^tf  the  demandant  mi 
those  imdeit)i|te9!lb^^iegtlddhado|w, 


laee. 


Slatkb  t.  Hcblbut. 
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excte8iTa,aiid  sdvene  pOBaeaaloD  of  the  demand 
ed  piemMes  from  1862  to  1880,  so  far  as  was 
Decenary  to  attain  a  title  by  adverse  posseaiioo. 
the  demandaot  bad  shown  bcfself  to  have  come 
within  the  rule,  was  a  correct  statement  of  the 
ordbmry  rule  ^veroing  the  acquisfdon  of  title 
liFy  adverse  poaacunloo- 
BraUiaSquan  Churek  v.  BuUard,  2  Met  868. 

KBtfwltoa,  J,,  deHvered  tbeopinloDof  the 
ooort: 

Hie  evidence  at  the  trial  tended  to  show,  and 
the  Jury  mint  have  fouDd,  that,  frun  the  year 
1809  to  the  year  1880,  the  demandaDt  occupied 
opvcAj,  advendy,  ezdnaively,  and  continu- 
mMly  so  much  of  the  demanded  property  as 
was  described  by  the  Jurv  in  tbelr  record.  The 
tenant  did  not  contradict  this  evidence,  but 
rested  its  defense  solely  upon  certain  deeds  and 
accompanying  evidence,  under  which  it  claimed 
an  early  title,  and  upon  Stat.  1861,  chap. 
100.  wldch  prevented  Uie  acqnlaition  of  tHles 
by  adTerse  ponevkm  agatoat  railroad  cmnpa- 
uea  in  certain  cases.  If  it  showed  such  an 
ownenhip  of  aaj  part  of  the  land  as  to  make 
this  statute  appluaUe,  the  verdict  must  be  set 
aside;  otberwiK  it  must  stand.  To  support  its 
claim,  the  tenant  introduced  three  deeds  to  the 
Boston  *  Worcester  Ralhoad  Oorpontion,  to 
wbose  rights  It  had  succeeded,  made  by  the  se- 
lectmen of  Newton,  and  purporting  to  convey 
portions  of  the  land  of  said  town, — one  dated 
September  25,  1888,  another  dated  October  1, 
1880,  and  the  third  dated  June  6, 1848.  There 
wae  no  evidence  that  the  first  carried  any  part 
of  the  demanded  premises,  nor  that  the  third 
was  ever  aathorized^  said  town  or  recognized 
hj  it  in  any  way.  The  second  inelnded,  in  its 
description,  a  pert  w  all  of  the  land  In  contio- 
vei^.  If,  under  this  deed,  the  land  described 
in  it  belonged  to  the  railroad,  and  came  within 
the  meaning  of  the  languue  referring  to  latbds 
of  railroads,  in  Stat.  \m\,  chap.  100,  the 
passage  of  that  statute  prevented  the  acqui- 
sition aftwward  of  a  title  to  the  properQr  by 
adverse  possession;  and,  the  previous  possra- 
aioa  lelied  on  by  the  demandant  having  been 
Ux  leM  than  twenty  years,  her  case  was  not 
made  out. 

Three  objecticms  were  made  to  the  validity 
of  this  deed:  (1)  that  the  language  of  the 
note  of  the  town  under  whfcb  the  selectmen 
acted  was  not  broad  enough  to  authorize  a  sale; 
m  that,  if  anthoi^  to  seU  was  given  by 
the  vote.  It  was  to  the  board  of  selectmen  then 
existing,  and  not  to  that  of  the  next  yean  and 
fS)  that  the  deed  was  not  properly  e»cated 
to  cimvey  the  lotereet  of  the  town. 

The  first  and  last  of  these  it  is  imnecessaty 
to  consider;  for,  if  we  assume,  as  was  decided 
in  WiOard  v.  NmebHrypoH,  13  Pick.  227.  in  re- 
gard to  a  similar  vote,  that  a  reference  of  this 
snt^ect  to  the  selectmen  cmfraied  upon 
them  authority,  not  merely  to  determine  what 
shootd  be  done,  bat  to  do  it,  we  think  the  au- 
thority was  not  intended  to  extend  to  other 
boards  of  selectmen,  who  might  be  elected  in 
subsequent  years.  Tbe  sublMt  of  the  vote  was 
a  proposed  sale  of  certain  bnd,  and  tbe  ques- 
tion was  whetto  the  town  would  authorize  it. 
In  nspect  to  the  answer  to  be  givoi.  it  was  a 
question  which  looked  to  tiie  present,  and  not 
to  tbe  fotuTB.   If  flu  language  of  the  vole  la 


construed  as  a  reference  of  the  whole  matter  to 
the  selectmen,  with  power  to  act,  it  implied  that 
thcr^were  to  deal  witb  tbe  question  presentW, 
and  decide  it  finally  without  unreasonable  de- 
lay. The  authority  was  conferred  upon  an  ex- 
isting board  of  pubUc  officers.  The  vote  was 
passed  in  October,  1686;  and,  as  tbe  law  iben 
was,  the  term  of  office  of  all  these  officers 
would  expire  in  the  following  spring,  and  a  new 
board  would  then  be  chosen.  It  must  be  pre- 
sumed that,  in  ^ving  this  authority,  the  voters 
considered  the  membership  of  the  existing 
board,  and  that  they  did  not  Intend  to  allow 
the  question  to  be  postponed  and  afterwards 
determined  l^a  board  of  selectmen  that  might 
be  elected  tbe  next  or  any  subsequent  year. 
We  think,  therefore,  that  tbe  deed  made  in 
October,  1889,  was  without  authority  of  the 
town,  and  that  the  railroad  companies  acquired 
no  tiUe  under  it 

There  was  no  evidence  which  would  warrant 
tbe  Jun  in  finding  that  the  Boston  &  Worces- 
ter Baifroad  Corporation,  ta  the  tenant,  had 
actual  possession  of  any  part  of  the  premises 
described  In  the  verdict,  prior  to  the  year  1880; 
and  even  if  the  Statute  of  1661.  chap.  100,— 
the  language  of  which  Is  very  difterent  from 
that  in  the  eubstituted  Statute  of  1874,  chap. 
873.  %  107  (Pub.  Stat.  chap,  lift,  §  aiS),~G0uId 
be  held  to  apply  to  land  oatddeof  a  located  or 
established  railroad;  and  if  the  evldoice  in  this 
case  would  warrant  a  finding  that  tbe  town  of 
Newton  received  a  consideration  for  this  land, — 
we  do  Dot  think  tbe  equitable  right  of  the  ten- 
ant or  of  Its  predecessor.  If  either  of  tbem  had 
any,  would  prevent  tbe  acquisition  of  a  title  by 
tbe  long^ntlnued  adverse  possession  of  an- 
other. 

It  follows  that  tbe  Statute  of  1861,  chap.  100, 
has  no  application  to  this  case,  and  that  there 
was  nothing  to  control  the  effect  of  the  adverse 
possession  proved  at  the  trial.  All  the  requests 
for  instructions  to  the  Jury  were  either  in  con- 
flict, in  some  partifnilar.with  the  law  as  we  have 
stated  it,  or  were  Immaterial;  and  there  was  no 
errw  in  tbe  instructions  given. 


Mary  A.  SLATER  et  at. 

V. 

Charles  R.  HURLBUT  et  at. 

Where  the  whole  beneficial  interest  In  a 
ta«ta>tor*«  eatftta  has  become,  under 
his  will,  vested  In  the  benefldaneB,  and 
they  are  mi  Juris,  a  trast  or  execntoi^ 
ship  in  reference  thereto  will  not  be 
eontlnaed  merely  fbr  the  purpoBe  of 
Gontinnins  the  compenMtnm  of  the 
exeeotor-tnistee. 

(Wmwester  Filed  March  8, 1888.  i 

APPEAL  by  petitioners  from  a  decree  of  a 
single  justice  reversing  a  decree  of  the  pro- 
bate court.  Rm&ned. 

Tbe  petition  was  filed  by  Mary  A.  Slater,  N. 
Catharine  Emerson,  and  Elizabeth  A.  Slater, 
as  residuary  legatees  under  tbe  will  of  Luther 
Slater,  deceased,  against  Charles  R.  Hurlbn^ 
executor,  and  Ella  8.  Sl^^ft 
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Id  said  will,  to  obtain  a  conatruction  of  the 
vUl. 

The  material  portions  of  the  will  were  aa 
followa: 

I  derise  and  bequeath  to  my  beloved  wife 
Blla  8.  Slater  the  use,  iocome.and  improvenient 
of  mj  two  dwellin^housee  *  *  *  to  hare 
and  to  hold  the  same  to  ber  for  and  during  her 
natural  life, — she  to  keep  said  dwellings  In 
good  repair  and  insured  forareasoaableamount. 
and  to  pay  all  taxes  on  the  same;  ^so,  one  half 
of  all  the  personal  estate  whichJ. shall  possess 
at  the  time  of  my  decease;  to  have  and  to 
hold  the  same  to  the  said  Ella  8.  SkUier,  her 
heirs  an^  assigns,  to  her  and  their  nae  and  be* 
hoof  forever. 

I  devise  and  bequeatli  to  my  three  sisters,  N. 
Catharine  Emerson,  Elizabeui  A.  Blater,  md 
Jfaiy  A.  Blater,  the  reversion  or  remainder  of 
said  dweUing-houses,  *  •  *  from  and  after 
the  decease  of  my  said  wife;  to  them  and  tiieir 
use  and  behoof  forever,  I  also  give  to  my  s^d 
sisters  all  the  furniture  of  mine  which  they  may 
have  now  in  their  possession. 

All  the  rest  and  residue  of  my  estate,  real,  per- 
sonal, or  mixed,  of  which  I  shall  die  seised  and 
possessed,  or  to  which  I  shidl  be  entitled  at  the 
time  of  my  deoeaae,  I  give,  devise,  and  bequeath 
to  my  slda  three  ststen.  K  Catharine  Emerson, 
Eaizabeth  A.  Slater,  and  Mary  A.  Slater,  as  Joint 
tenants,  share  and  tbare  alike.  Should  either  of 
my  sisters  die  before  me,  then  the  surviving  sis- 
ters shall  receive  the  shareof  the  deceased  sister, 
to  be  divided  equally.  In  case  of  the  death  of 
two  of  my  risters  before  my  death,  then  I  direct 
that  the  surviving  sister  shall  have  and  receive 
the  whole  of  the  residue  of  my  estate. 

I  do  nominate  and  appoint  Charles  R,  Hurl- 
but,  of  Worcester,  to  be  the  executor  of  this 
my  last  will  and  testament  I  hereby  request  my 
said  executor  to  keep  all  my  buildings  losnred 
for  a  reasonable  amount  and  to  keep  said  build- 
ings in  proper  repair;  and  I  further  request  my 
said  executor  not  to  sell  any  of  my  real  estate 
unless  my  sisters,  or  the  siurlvors  or  survivor 
of  my  said  sisters,  shall  request  in  writing  such 
sale  to  be  made;  and  I  hereby  authorize  and 
empower  my  said  executor  or  whoever  shall 
execute  this  will,  if  in  the  performance  of  the 
duties  of  that  trust  it  becomes  necessary  or  ex- 
pedient to  sell  any  or  all  of  my  real  estate,  and 
m^  said  sisters,  the  survivors  or  survivor  of  my 
said  sisters,  shall  so  request  in  writing,  then  I 
give  to  my  said  executor,  or  whoever  shall  exe- 
cute this  will,  power  and  authority  to  sell  any  of 
my  real  estate  at  auction  or  pnvate  sale,  and 
to  execute  and  declare  good  and  sufficient  deeds 
to  convey  the  same 

I  hereby  devise  and  desire  that  my  said  exec- 
utor shall  have  and  receive  a  commiidon  of  8 
per  cent  on  all  the  rent  which  be  shall  ctdlect 
and  receive  for  the  use  of  my  real  estate,  and 
shall  have  the  use  of  the  house  he  now  oc- 
cupies, free  from  rent,  while  he  shall  act  as  my 
executor, which  said  commisston  of  6  per  cent 
and  the  free  use  of  the  house  he  now  occupies 
shall  be  payment  in  full  as  executor  of  this  will 
and  for  lUl  bis  services  as  executor. 

I  further  direct  my  said  executor  to  collect  the 
vents  monthly,  to  pay  all  taxes  upon  my  said 
estate,  and  to  reserve  from  each  monthly  pay- 
ment of  rent  one  twelfth  of  the  anurantaue  for 
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toxea,  and  to  pay  the  balance  <rf  the  rento,  after 
deducting  his  commisston  of  5  per  cent,  to  the 
persons  who  shall  be  I^Uly  entitled  tti  have 
and  receive  the  sune  by  u>i>  wUL 


The  petition  alleged  that  the  personal 
had  been  distributed  and  paid  over,  vrith  theex- 
ception  of  certain  bonds  and  papers  d^jodted 
by  the  testator  in  the  bank,  wheiice  they  were 
stolen  and  never  came  to  the  hands  of  the  ex- 
ecutor; that  more  than  two  years  had  elapaMl 
nnce  the  tiling  of  the  executor's  bond,  and  that 
tiie  estate  had  been  fully  setOed.  It  also  al- 
leged that  the  executor  claimed  the  rigiit  to  eon- 
tinue  to  act  OS  executor  until  said  bon&  and  pa- 
pars  WMerecovared,  andalso  the  right  to  carry 
out  certain  trusts  under  the  will;  but  it  daimed 
tliat  the  executor  had  already  p^onned  all  the 
duties  imposed  by  the  will,  and  {Mnyed  to  have 
the  trust,  if  such  there  was,  fortliwith  temi- 
nated,  and  all  the  estate  devised  to  petUidncn 
deliv^«d  to  them. 

The  probate  judge,  Thayer,  J.,  deemed  that 
no  trust  was  created  which  would  not  termin- 
ate upon  distribution  of  the  personal  estatcand 
that  the  duties  of  the  executor  would  then 
cease.  This  decree  having  been  revened  hj 
Qardnw,  J.,  petitionera  appealed. 

Mr.  ChM4M  A.  Herriil,  for  petaionen, 
appellants: 

The  testator  did  not  intend  that  the  execotor 
should  pav  insurance,  repairs,  and  taxes  oot  of 
the  rents  belonging  to  the  residuary  legnlws, 
upon  the  lite  estate  of  the  widow,  af&r  ex- 

Ereasly  enjoining .  that  she  siMmld  r*J  ^t*"* 
erself. 

Amorjf  V.  LowO,  104  Kasa.  M6,  273. 

The  general  principle  of  mterpretation.  whera 
there  is  on  apparent  repugnancy,  is  toooostrae 
the  will  in  harmony  with  the  general  intent, 
giving  effect  to  every  word  witlmut  chaoge  or 
rejection,  provided  an  effect  can  be  given  to  it 
not  inconsistent  with  such  general  Intent. 

1  Jarm.  Wills,  §472,  note  1. 

construction  that  the  life  tenant  should 
pay  taxea,  insurance,  and  repairs  on  the  life 
estate,  and  the  executor  on  the  resldne,  is  the 
only  way  to  harmonlxo  these  ivoffiaioBa  wWi 
the  general  intent  of  the  testator. 

The  direction  to  the  executor  is  not  that  he 
shall  sell,  and  is  not  tmperodve,  but  to  sell 
upon  the  written  request  of  these  petittoncfs, 
confining  him  to  the  execution  of  a  mere  poww, 
exerctsable  only  at  their  instance.  It  is  not  dis- 
cretionary in  any  sense. 

8fteitcn  V.  Eomer,  6  Met  46S;'/<ry  v.  Fof.  1 
Cush.  98,  106. 

It  is  evident  from  the  cases  of  9mitit  r.  Btr- 
n'nipfon,  4  Allen,S66;  Bomtileh  -v.  Andrete.S  Al- 
len, 889:  and  Incha  v.  HiU,  100  MoeSL  in. 
that  the  court  may  declare  tmata  terminated  «n 
bill  brought  by  portiea'  beneficially  inioesM, 
either  by  decreemg  conveyances  by  ihetrasne 
to  c€ttui$  que  tru$t,  or  otherwise,  where  the 
trustee  has  the  legal  title.  But  where  the  ksal 
and  equitable  estates  are  both  hu  the  same  pfr> 
ma*,  uiere  is  no  occasloa  (tft  a  oonv^ranoe  cr 
consent  of  a  trustee,  whkdi  is  tontunoont  to  a 
renunciation  by  him. 

See  WiUaMU  v.  J«aHn»,  1  Bear.  401, 4M. 

An  execnlor  is  regarded  in  aone  senoe  as  a 
trustee,  but  be  cannot,  like  a  trustee,  to  41s- 
charged.  even    ^0^  ^o@^^f^  <« 
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ahlp.  When  tbe  funeiml  sod  testuaentary  ex- 
penses, debu,  and  legacies  have  bem  uwified, 
and  tbe  curplus  has  been  invested  upon  the 
tnute  oi  the  will,  the  executor  then  drops  that 
charact0,  and  beoomee  a  trustee  f  n  the  proper 
sense,  and  may  tbeo  be  discba^ed  from  the 
office,  like  any  other  trustee. 

Lewin.  Tr.  8th  iW.  ed.  p.  673. 

Tbeestateof  the  peutioncrs  in  the  Cambridge- 
port  bouses  is  a  Tested.  andnotacontingeDt,  re- 
mainder. 

Pike  T.  Stepkenton,  M  Haas.  186,  l&O,  and 
eaiM  there  cited. 

Mr.  W.  B.B.  Hopkins,  forappelleee: 

If  there  be  no  trust,  properly  so  termed,  cre- 
ated by  this  will,  with  the  execution  of  whichj 
the  executor  is  charged,  the  titles  created  by 
the  deTisea  are  nevertheless  limited  by  powers 
and  functions  of  maiiagement  vested  in  him. 
Hie  express  appointmeot  the  testatw  of  a 
persMi  as  agent  to  manage  his  property  will 
have  effect  given  to  it  in  a  court  of  chanoeiy; 
and  nothing  short  of  misconduct  will  defeat  the 
interest  thus  vested,  unless  its  f^ontinnance  be 
made,  by  the  testamentary  pn}viBioa,lCTininable 
at  the  pleasure  of  anothw. 

Hibbert  v.  Hibbert,  8  Merlv.  681;  WiUiam$  v. 
a>t4e<.  8  Sim.  848;  BelanM  v.  Kdly,  18  W.  B. 
1171;  TWuxy  v.  Moody,  8  Bing.  8,  aimroved  in 
>iMV  T.  ro/X,  la  Cush.  440. 

Thia  wiU  uses  words  fully  adequate  to  create 
a  trust  and  an  Interest  in  favor  of  the  executor. 
"Wish  and  request,"  "autborfze  and  empower," 
"  devise  and  desire,"  not  to  add  the  word 
"direct,"  inewedal  oonneetioawith  oi^lecting 
imta,  haft  all  been  adjudicated  apt  to  create 
trosta. 

Pisnon  v.  Oeernet,  3  Bro.  C.  C.  88;  fW^y  v. 
Parry,  2  Mylne  &  K.  144. 

It  is  dimcult  to  fix  any  rule,  but  the  clause 
most  always  be  read  in  coooection  with  all  the 
rest  of  the  will. 

Pen7,  Tr.  g  118;  Warner  v.  Batet.  98  Maw. 
274. 

Tmsta  arise  by  implication  tnm  the  provi- 
akma  of  a  will,  m  order  to  carry  out  the  testa* 
Uu'b  intentioo,  where  there  is  no  corpus  given 
to  the  trustee. 

Watker  y.  miUntf.SS  Pick.  818;  Sraman  v. 
aiilm,  9  Pfck.  460;  Fay  v.  T^,  18  Cusb.  448. 

C.  AlU^  J.,  delivered  the  opinion  of  the 
court: 

The  question  io  this  case  is  whether,  under 
the  terms  of  the  will,  tbe  executor  is  entitled, 
against  tlie  wishes  of  the  residuaiy  devisees,  to 
continue  in  the  management  aad  care  of  tbe 
real  estate  left  by  tbe  testator,  and  to  receive 
tbe  compensation  provided  in  the  will  for  such 
service. . 

So  far  as  the  pwaonal  estate  of  tbe  teatator 
is  eoDoeroed,  the  executor  has  performed  his 
duties  and  discharged  his  trast:  unless  hereafter 
tbe  stolen  bonds  or  some  of  them  shall  be  re- 
covered. There  is  noUung  to  show  any  prob- 
ability of  bis  receiving  anything  from  this 
source.  Two  years  have  expired  since  the  fil- 
ing of  his  bcna.  and  fuD  distribution  has  been 
made  of  all  tbe  personal  pnq>eriy  In  his  bands. 
It  is  not  conteoded.  in  ajgument,  that  tbefact 
of  tbe  outstanding  bonds  fumisfaee  any  reason 
for  his  continuing  in  the  care  of  the  real  estate. 

Tbe  real  estate  of  tbe  testator  was  disposed  of 
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in  this  manner:  Certain  of  It  was  given  to  bis 
wife  for  her  life;  and  all  Uie  residue,  including 
the  remainder  of  that  given  to  his  wife  for 
life,  to  hia  sisters.  There  waa  a  provision  that 
his  wife  should  keep  the  dwellings  upon  the 
land  devised  to  her  for  life  in  good  repair  and 
insured,  and  should  pay  all  taxes  on  tbe  same. 
But  tbe  executor  contends  that  tbe  later  pro- 
visions of  the  will  have  tbe  effect,  by  implica- 
tion, to  vest  in  him  an  estate  in  trust  ib  tbe 
whole,  or  a  part,  of  tbe  real  estate,  by  eoufer- 
ring  powers  and  imposing  duties  in  respect  to 
tbe  same,  which  cannot  otherwise  belmrapN-ly 
executed  and  performed.  £by  t.  Tvtft,  18 
Cush.  448. 

lu  respect  to  the  estate  devised  to  tbe  testa- 
tor's wife  for  life,  it  is  not  to  be  supposed  that 
be  intended  that  the  executor  sboiud  exercise 
the  powers  and  duties  which  are  mentioned; 
becanae,  in  tbe  firet  place,  the  testator  hnposes 
on  bcr  tbe  du^  of  paying  for  repairs,  uiMir* 
ance,  and  taxes,  and  gtvea  to  her  certain  per- 
sonal property  wherewith  die  may  be  able  to 
do  it;  and,  moreover,  the  executor  would  have 
DO  means  with  which  to  pay  these  expenses, 
except  from  the  residuary  estate,  unless  it 
oould  be  supposed  that  the  testator  meant  tiiat 
his  wife  should  fumi^  to  tbe  executor  tbe 
money  for  these  purposei.  Besides,  tbe  teata- 
UH-  authdrtoes  the  ezeoutw.  by  the  requnt  in 
writing  of  his  sisters,  under  certain  circum- 
stances, to  sell  the  real  estate;  and  if  he  intend- 
ed to  include  In  this  authority  the  land  given 
to  his  wife  for  life,  it  would  seem  probable  that 
he  would  have  required  her  consent  also.  It 
must  be  coosidered  that  tbe  testator  did  not 
intend  w  give  his  executor  autiiority  over  the 
estates  devised  to  his  wife  for  life,  although, 
in  terms,  the  lanffuage  includes  all  of  bis  real  es- 
tate. This  conclusion  is  more  easily  reached, 
because  the  whole  will  shows  a  considerabla 
lack  of  accuracy  iu  tbe  use  of  language. 

In  respect  to  the  residuary  estate  devised  to 
tbe  testator's  sisters,  tbe  question  is  certainlv 
far  from  clear,  and  it  must  be  conceded  that  u 
ts  not  easy  to  account  for  the  various  provi- 
sions, by  assuming  that  the  testator  Inserted 
them  merely  in  order  that  his  executor  should 
have  the  charge  and  management  of  the  estate 
during  the  time  required  for  the  discharge  of 
the  ordinary  duties  of  an  executor.  They 
seem  to  be  more  extensive  and  permanent  than 
would  naturally  be  expected  for  such  a  limited 
purpose.  But,  on  the  other  hand,  various  con- 
siderations lead  to  the  contrary  inference. 
There  is  no  ex[»ess  devise  to  him  in  trust:  the 
devises  to  the  testator's  sisters  are  absolute 
and  unqualified  in  their  terms;  their  age  is  not 
given,  but,  at  any  rate,  it  is  assumed  that  at 
present  they  are  all  of  age  and  sue  Juri*.  The 
will  diBcloBes  no  reason  for  the  creation  or  per- 
Bument  conthiaance  of  a  trust  la  respect  to 
tbdr  estates,  unless  for  tbe  purpose  of  benefit- 
ing the  executor.  There  Is  no  language  neces- 
sarily implying  that  the  executor  was  to  per- 
form duties  or  exercise  powers  which  implied 
tbe  vesting  of  a  trust  estate  in  him;  he  was  not 
to  sell  the  property  unless  by  tbe  written  re- 
quest of  the  testator's  sisters.  The  other  provl- 
NODS  were  mostiy  in  the  nature  of  requests  to 
the  executor,  and  are  auso^tible  of  tbe  con- 
suuction  that  the  testator  was  sedclng  to  f  ui^ 
nisfa  assistance  to  his  ' 
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manRgemeot  of  the  proper^  Id  cue  tbey  should 
need  it;  the  final  directioo  to  collect  renti  and 
pay  taxes  may  bare,  been  on  the  aisumptioD 
that  this  should  be  done  if  his  aaidstance  should 
be  needed,  and  not  otherwise;  and,  on  the 
whole,  and  especially  in  view  of  the  absolute 
character  of  the  earlier  provisions,  wherein  the 
residue  is  given  to  the  testator's  sisters  without 
qualiflcatton.  we  do  not  find  in  the  tetn*  provi- 
aooB  a  clear  intent  to  cut  down  tlie  estates  so 
derlBad,  by  Mbjectinv  them  to  a  tnist.  MoK' 
over,  even  assuming  uutv  trust  was  created,  it 
is  plain  that  the  trustee  would  take  no  larger 
estate  than  was  necessary  for  the  proper  execu- 
tion of  the  trust.  Fai/  v.  Taft,  13  Cush.  448. 
The  whole  beoeflclal  interest  in  this  portion  of 
the  estate  being  vested  in  the  teetator'a  sisters, 
no  oUier  person  has  an  interest  to  maintain  or 
continue  the  trust,  unless  the  trustee  himself; 
uid  a  decree  for  the  tenntnation  of  the  trust 
might  property  be  entered.  Sean  v.  Ckoate, 
poit,  p.  — .  We  have  not  been  referred  to  any 
case  where  a  trast  has  been  continued  merely 
for  the  purpose  of  continuing  the  compensation 
of  the  trustee;  and  we  shoukl  be  slow  to  do  it, 
unless  such  clearly  was  the  intention  of  the 
founder  of  the  trust.  We  find  no  such  inteo- 
tiott  in  the  present  case. 

The  result  is  Uiat,  in  the  opinion  of  a  major- 
ity of  the  court,  the  decree  appealed  from 
must  be  revened,  and  the  decree  of  the  Judge 
of  probate  affirmed. 

Ikcru  aeeor^ngljf. 


Heniy  D.  EfHTTH,  IWtiaMr  far  Beoim, 

9. 

Jobn  O'BRIEN. 

Where  the  petitioner,  on  paying  reepoud- 
ent's  attorney  part  of  reeponaent's 
Jadpnent  Sigainst  hiui,  made  an  oral 
ap-eement  with  the  attorney  to  paT 
the  balance  upon  a  day  specinea, 
upon  the  attorney's  agreeing  to  refk^in 
from  enfbrcinf  the  ezecatlon  until 
that  day,  the  a^eement  was  founded 
upon  a  Taloable  conslderationt  and 
was  a  walTer  of  petitioner's  right  to 
treat  the  judgment  as  voidable. 

(Suffolk  Food  March  2, 1886.) 

ON  respondent's  exceptions.  St/ttained. 
Tbe  petitioD  for  review  herein  was  heard 
in  the  Superior  Conrt  by  Thompson,  J.,  with- 
out a  jury.  The  only  evidence  id  tbe  case  was 
tbe  testimony  of  the  petitioner  and  of  the  clerk 
of  tbe  Municipal  Court  of  the  City  of  Boston 
for  CiTlI  Business,  and  was  uncontradicted. 

It  appeared  that  the  original  action  was  tried 
on  Monday,  May  16,  1^7,  after  which  the 
court  announced  its  decision  in  the  presence  of 
the  petitioner,  and  found  for  tbe  plaintiff  in 
the  sum  of  |69;  that  tbe  petitioner  then  noti- 
fied bis  counsel  of  his  intention  to  appeal;  that 
tbe  said  municipal  court  finished  Uie  buriness 
of  (hat  term  at  noon,  or  soon  after,  on  Thurs- 
day, Hay  10,  and  then.  Instead  of  adjourning 
for  the  term,  nt  once  continued  it  till  one  min- 
ute past  nine  o'dock  of  the  next  day.  Friday, 
in  tmler,  as  testified  to  by  the  clerk,  but  not 
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stated  to  the  petitioner,  to  give  parties  win 
desired  to  appeal,  the  whole  ox  diatday  for  tbe 
purpose;  and  that  ntore  than  8,000  cases  are 
disposed  of  in  said  court  annu^ly;  that  peti- 
tioner made  no  attempt  to  perfect  his  amal 
till  the  following  day,  Saturday,  Hay  21,  ma 
be  went,  with  ms  bond  prepuvd,  to  the  door 
of  tbe  office  of  tbe  clerk  of  said  court,  about 
twenty  minutes  or  more  before  ntee  o'chx^  in 
tbe  momfaur,  and  found  It  closed,  where  be  re- 
mained waiting  tor  the  door  of  the  ctofe'k  of- 
fice to  be  opened,  and  trying  it  from  time  to 
time  to  see  if  it  was  open;  that  the  otDoe  boon 
of  tbe  clerk's  office  were  from  nine  Id  tbe  m<mi- 
ing  till  five  o'clock  in  tl>e  aftonoon;  tbat  on 
«hat  Saturday  mwning  tbe  door  was  unfsateaed 
at  exactly  nine  o'ctoCK,  and  about  two  minules 
after,  tbe  petitioner  went  in,  with  his  sureties 
and  bond,  for  tbe  purpose  of  perfecting  bis  ap- 
peal, and  so  annouocM  to  tbe  clerk  in  aUead- 
ance,  who  then  looked  at  the  clock  and  Ib- 
formed  the  petitioDer  tliat  he  was  two  mimites 
late. 

Tbe  tmns  of  s^d  court  be^  aa  eadi  Sidnr- 
day  UKMiilng,  and  end  whenever  daring  the 
week  the  court  orders;  and  tbe  tenn  In  ques- 
tion ended,  by  ordet  d  the  court,  at  nine 
o'clot^  and  one  minute  past  on  Friday  nion- 
ine,  when  tbe  judgment  u  question  and  other 
judpnents  for  the  tenn  were  entered. 

It  also  appeared  that  judgment  was  entered 
in  said  action  May  30,  and  execution  issued  Hay 
21  ;Uiat  May  as  petitioner  infoimed  respoDdeafs 
attorney  of  bis  intention  to  obtain  a  review  and 
aupemaeat  of  tbe  judgment  and  executitm;  that 
reqmndent's  attanKy  immedlatelT  infbnMd 
him  that  tbe  execution  would  be  [daoed  hi  aa 
officer's  hands  for  levy  aa  petition's  property; 
that  during  this  conversation  an  officer  came 
into  the  attorney's  office  to  receive  the  exeen- 
tion  for  that  purpose,  and  the  petitioDer  wu 
BO  informed,  and  payment  of  the  execniioa 
was  demanded,  and  tbemipon  tiie  petMonei 
paid  respondent's  attorney  the  sum  of  $25  ia 
part  payment  of  the  execution,  and  pi<Mnised 
to  come  to  the  attorney's  office  and  pay  tte 
balance  tbe  following  Tuesday,  and  also  psid 
the  officer  $1  for  his  trouble;  whereupon  the  at- 
torney agreed  to  refrain  from  enforcing  the 
execution  till  the  said  Tuesday.  It  also  ap- 
peared that  said  petition  was  sworn  to  by  the 
petitioner  the  same  d^  that  be  mads  the  arid 
;Mrt  ;Myment  of  $35,  and  tiiat  It  was  ftled  and 
mti3ertedea$  issued  the  n^  day. 

^The  respondent  prayed  the  court  to  nde  m 
follows,  to  wit: 

"1.  If  the  court  is  satinfied,  from  the'reoocd 
and  from  petitioner's  own  testimony  or  other 
evidence  In  tbe  case,  that  petitiootf  paid  a  p«t 
of  the  judgment  sought  to  be  reviewed  on  the 
S5thdaT<9  Hay,  1807,  tbeaamed^cniddcfa 
he  ma«  oatb  to  hie  petition,  and  befoie  Oe 
same  wm  filed,  and  before  a  supenedaM  «ti 
issued,  and  at  tbe  same  time  prcnuised  to  ^7 
the  balance-'ef  the  judgment  'tbe  fcOhnnof 
week,  then  tbe  ctnirt  most  rule  that,  in  law  ana 
by  statute,  the  petitioner  has  waived  his  right 
to  a  review,  and  Is  not  entitled  tbemo." 

The  court  dedlned  to  nde  aa  requested,  aod 
found,  as  mattered  feet,  that  tbe  petitioDer  vss 
entitled  to  his  review,  and  so  oroeted. 

TotiM  said  refuaal  to  rule,  and  to  tbe  aid 


Hmith  t.  O'Bbikh 


Mr.  Suford  H.  Dudley,  for  respondent: 

1.  There  was  DO  evidence  tbat  the  office  hours 
of  the  clerk  of  the  municipal  court  were  unrea- 
sonable, or  that  the  adjournment  of  the  court 
from  Thursday  noon,  when  its  buslnesa  was 
finietaed  for  the  term,  dH  one  minute  aft^nlne 
o'dock  Friday  morning,  was  unreasoDable  or 
any  disadvantage  to  the  petitioner. 

This  Is  not  a  case,  then,  tliat  appeals  either 
to  the  sympathy  or  discretion  of  the  court,  even 
if  such  sympathy  or  discretion  could  in  this  case 
be  properly  exercised  in  petitioner's  behalf. 
Otma  dittamt^ua  rum  dormtMtibua titbvenit. 

8.  This  »  not  a  cafle  of  brtngine  forward  an 
acticm  when  the  court  may  be  of  '^oidDkn  that 
there  la  sufficient  cause  for  a  review." 

Pub.  Btat.  chap.  187,  §  17. 

Nor  was  it  a  suit  a«iinst  an  abaent  defendant 

Pnb.  Btat.  diap.  187,  g  81. 

Nor  does  it  come  within  Pab.  Btat,  chap.  187, 

Tbe  only  statute  authority  for  the  review  is 
found  in  Pnb.  Stat.  ebap.  IbT,  g  39,  where  It 
is  provided  that  the  supCTior  court  "may  grant 
reviews  of  judgments  rendered  before  a  *  *  * 
municipal  court  In  any  case  in  which  a  review 
mlgfat  De  granted  If  the  judgment  bad  been 
rendered  in  tbe  superior  coun." 

Could  tbenqwrfor  court,  after  afair  trial  of 
tbe  case,  property  gnnt  a  review  of  the  Judg- 
nuDt  in  question,  &A  it  been  a  judgment  of  its 
own,  on  the  mere  failure  of  the  peBtioner,  by 
mistake  or  inadverteot^,  to  comply  wMi  a  stat- 
utoTT  requirement  in  order  to  anil  fainMelf  of 
a  strictly  technical  right? 

Not  under  ^  17;  for  tbe  judgment  was  satis- 
fled  in  part,  both  before  the  petition  was  filed, 
and  likewise  before  tbe  hearing  and  order  there- 
on. 

Nor  under  either  of  tbe  other  statutes  cited, 
nor  because  of  any  error  or  injustice  to  peti- 
tltmer:  for  none  appears  except  that  of  the  peti- 
tioner himself. 

8.  The  petitioner  has  clearly  waived  his  right 
to  a  review. 

On  (he  day  when  he  made  oath  to  his  peti- 
tion, he  yoluDtarilf  paid  and  satisfled  a  put  of 
thb  judgment,  and  promised  to  pay  tbe  balance 
on  a  day  certain. 

If  be  made  the  payment  before  he  signed  and 
swore  to  his  petition, — as  he  did  before  he  filed 
it,  because  he  did  not  file  It  till  the  next  day, — 
then  he  ratified  the  judgment;  and  be  is  estop- 
ped from  afterwards  attempting,  by  filing  Ida 
petition  or  otberwlse,  to  undo  bis  own  act. 

If  be  made  the  part  payment  after  he  signed 
and  swore  to  his  petition,  such  act  was  wholly 
iocooristent  with  the  contention  that  the  judg- 
ment was  erroneous,  or  that  he  should  continue 
to  prosecute  his  petition  for  review.  It  was  a 
ditflnct  waiver  of  any  .  rights  thereunder,  and 
rendered  the  act  of  afterwards  filing  his  peU- 
tlcni  nnoatoiy. 

But  tbe  pmtlon  became  a  cause  pending  In 
court  only  when  filed,  and  there  should  have 
been  no  order  of  court  tilt  it  was  filed.  Wbeo 
tbe  petition  was  filed,  the  ludg^ent  had  been 
afflrraed  by  tbe  petitioner  by  his  voluntary  act 
In  partly  raying  and  satisfying  it. 

JfiMn.  Blumm-  *  Olkri^  for  petitioner: 

The  petition  is  brought  und«-  Pub.  Stat, 
obap.  187.  %  SS;  and  tbe  movldona  ot  %VJ  ot 
HM  chapter  have  no  an>Hcatli»  bare. 
8  MiM. 


The  facts  stated  In  the  bill  of  exoqttlons  are 
proper  ground  for  granting  review. 

Kwnt  V.  White,  188  Mass.  28. 

1.  Tbe  court,  having  found  as  matter  of  fact 
that  petitioner  was  entitled  to  a  review,  neoessa* 
rily  nmnd,  as  a  further  ftct,  that  part  iM^nMDt 
was  not  a  walvw;  and  to  findings  of  fact  no 
exception  lies. 

Boaton  v.  BObin;  116  Mass.  818. 

A  waiver  is  an  Intentional,  unconditional 
surrender  of  a  right;  and  this  part  payment,  in 
order  to  constitute  a^raiver  of  right  of  review, 
must  [dainly  appear  to  be  made  fur  that  pur- 
pose. But  the  only  fair  inference  to  be  drawn 
from  the  evidence  reported  in  tbe  bill  is  that 
petitioner  made  this  part  payment  to  save  his 
propmy  from  threatened  levy;  and  therefore 
it  was  no  waiver,  because  not  mtended  as  such. 

Baleer  v.  Copeland,  1  New  Eng.  Rep.  491, 140 
Mass.  843. 

He  could  have  been  compelled  to  pay  It  if  he 
had  not  filed  a  bond  and  obtained  a  wptrm- 
deas,  even  while  his  petlticm  for  review  was 
pending. 

Pub.  Stat.  chap.  187.  »  88. 

And,  If  tb6  judgment  were  afterward  set 
aside,  be  could  have  recovered  htxik  all  he  had 
BO  ptud. 

,  Btevent  v.  FlMk,  11  Met.  848. 

Waiver  is  usually  a  quesHon  of  fact,  and.  It 
Is  submitted,  is  so  m  this  case. 

Foxy.  ffanKnff,  7Cush.  S16,  and  cases  dted; 
Naahua  A  L.  S.  Go.  v.  Paigt,  186  Mass.  145. 

%.  It  Is  submitted  that  tbe  matters  embraced 
in  the  second  exception  are  matters  of  fact, 
and  not  open  to  exception. 

Bodttm  V.  Bobbin*,  mpra. 

Knoirlton,  /. ,  delivered  tbe  oi^nlon  of  the 

court: 

Assuming  that  the  petitioner  could  have 
maintained  a  petition  for  a  writ  of  review  when 
he  entered  the  office  of  the  respondent's  attor- 
ney. May  26,  he  there  made  an  agreement,  for 
a  valuable  consideration,  which  was  Inconsis- 
tent with  the  continuance  of  his  right  to  have 
a  mpermdeat  and  set  aside  tbe  judgment  upon 
a  review.  As  soon  as  he  informed  the  attorney 
that  be  intended  to  obtain  a  mpertedeat  and  a 
review,  he  was  told  that  the  execution  would 
be  immediately  enforced  by  a  levy  upon  his 
property,  and,  upon  the  officer's  coming  to  get 
It  for  service,  he  gave  the  attorotrr  $26  In  put 
payment  of  the  judgment,  paid  the  official  $1 
for  his  trouble,  and  made  an  oral  contract  with 
the  attorney  to  My  the  balance  of  the  execution 
the  following  Tuesday,  upon  the  attorney's 
agreeing  to  refrain  from  enforcing  it  until  that 
time. 

By  this  arrangement  the  respondent's  right  to 
secure  bis  execution  by  an  immediate  levy  up- 
on property  was  released,  and  tbe  petitioners 
rigftt  to  treat  the  judgment  as  voidable  was 
widved  and  given  up.  The  respondent's  first 
prayer  for  a  rulinr  rautrt  be  con^deied  in  con- 
nection with  tbe  fact  that  his  attorney,  as  a 
part  of  the  transaction  referred  to  in  tbe  prayer, 
agreed  with  the  petitioner  to  refrain  from  en- 
forcing tbe  execution  until  the  following  Tues- 
day: and  ^conrt  dioidd  have  ruled  as  therein 
reoneated. 

Exe^ionatuttatntd.  ^  . 
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New  Eholaito  Kbpobtbb-^op.  Jdx>.  Or.  of  Mabsachubbttc. 


Jesse  ROGERS,  Jr., 
t. 

Thomas  P.  ELLIOTT. 

1.  The  r%kt  to  Wbka  m  ooIm  in  the  ose 

of  <me*s  property  for  a  proper  pnrpoee 
must  be  measured  in  reference  to  thede- 
gree  of  annoyance  wfaicb  others  may 
reattonably  be  required  to  sabmit  to.  ' 

3.  Whether  such  nolEe  will  be  a  private 
naisanee  to  the  occupant  of  premises 
near  by  depends  upon  the  natural  and 
probable  effect  of  the  sound  upon  ordi- 
nary persons  on  such  adjacent  premises. 

S.  The  ordinary  rlag^ng  of  a  chnrch  bell 
which  BO  affects  a  person  in  a  house  near 
by  as  to  ag^avate  hts  disease  and  In- 
crease his  suffering  is  not  sufficient  cause 
of  action  for  damaRes. 

(Barnstable — FOed  Harob  2,  U8S.} 

ON  plaintiff's  exceptions.  Otarruiscl. 
Tort  to  recover  damages  for  pain  and  suf- 
fering sustained  by  plaiotifl  io  consequence  of 
the  defendant's  peraislence  in  causing  the  b^l 
on  the  cburch  property,  of  which  he  was  the 
autliorized  manager,  to  be  rang. 

The  church  was  located  upon  a  public.street' 
in  a  tfaickly  settled  part  of  the  town.  The  plain- 
tiff was  sick  in  a  house  in  the  same  street  with, 
and  directly  opposite,  the  church.  H^.was  si^- 
fering  from  a  sunstroke  which  had  resulted  in 
congestion  of  the  brain,  and  when  the  bell  rang 
it  tlirew  bim  intoconTnlaions.  After  the  first 
ringing  of  the  bell  in  the  morning,  the  plaintiff's 
physicuui  called  on  the  defendant,  and  stated 
to  aim  the  plaintiff's  condition  and  the  effect 
which  the  nn^ng  of  the  bell  bad  upon  the  plain- 
tiff, and  asked  uie  defendant  to  refrain  from 
having  the  bell  rang  again  that  day;  defend- 
ant refused,  and  the  DeU  was  rung  four  or  five 
times  that  day,  the  effect  of  which  upon  the 
plaintiff  was  to  produce  convulsions. 

At  the  close  of  the  eriduice  In  the  superior 
court,  before  StapleB,  J.,  a  Terdict,was  directed 
for  the  defendant,  and  phUnlifl  alleged  excep- 
tions. 

Mr.  H.  BL  KnowltoB,  for  plaintiff: 

This  is  an  action  of  trespass  on  tbe  case.  To 
maintain  it  the  plaintiff  relies  upcm  the  follow- 
ing propositions:  1.  The  bell  was  uoder  the 
control  of  the  defendant.  2.  In  eonsequence 
of  its  proximity  to  the  plaintiff,  its  loud,  sharp 
sound,  and  his  physical  condition,  the  ringing 
of  it  gceatly  damaged  him.  The  defendant 
knew  it  was  liable  to  damage  tbe  plaintiff,  and 
yet  caused  it  to  be  rung,  4.  The  ringing  of 
the  bell  was  not  necessary  to  the  reasonable  and 
full  use  by  the  defendant  of  his  property.  It 
was  only  a  oouTenience  to  tbe  worshipers,  that 
might  have  been  dispensed  with  withoutserious 
daauwe  to  anyone.  6.  The  ringing  of  the  bell 
therefore,  under  the  circumstances,  being  un- 
necessary, was  unreusoDable,  wanton,  inju- 
rioua  and  is  a  tort  for  which  action  will  lie. 

"  Nofae  ^iaeti  constitutes  an  annoyaaoe  to  a 
person  of  ordinary  sensibility  to  sound,  such  as 
materially  to  interfere  with  the  ordinary  com- 
fort of  lite,  and  impair  the  reasonable  enjoy- 
ment of  his  hatdtation,  is  a  nuisance  to  him. 

Ikn($Y.  Sawfer,  188  Mass.  289.880:  Wtmott 
174 


T.  Watiilmrn  Inn  Oo.  IS  Allen,  06,  and 

cited. 

But  it  is  apparent  that  the  eximssion  in  the 
ruto  above  qimted,  "  annoyance  to  a  pmoa  at 
<wdittarT  senabiliiy  to  sound,"  is  to  he  lakai 
wiOk  reference  to  all  the  circnnutancce  of  each 
particnlar  case.  The  significance  of  the  ruie 
lies  in  the  relation  which  the  drcumstances  oi 
the  noise  bear  to  the  ciioumstances  of  tbe  aen- 
sibility  affected.  KoiaeB  are  sometimes  oaoca- 
sary.  Then  no  amount  of  nuiae  would  be  a 
nuisance.  On  the  other  hand,  the  amaibtlitiee 
of  ordinaiT  peiaons  are  sometimes  necessarily 
acute.  Then  noises  otherwise  lawful  become 
a  nuisance.  It  falls  to  the  lot  of  all  to  be  ill. 
and  the  ordinary  sensilritiUesof  asick  man  are 
very  acute;  but  they  are  as  much  entitled  to  be 
regarded  as  the  ordinary  sensilalitieB  of  a  well 
man.  The  defendant's  oontentk>n  that  be  is 
only  boaad  to  consider  the  ■endbflttias  of  wdl 
petsons  is  wholly  unreascmable.  Tbe  defaod* 
ant  is  entitled  to  tbe  credit  of  tbe  courage  of 
his  convictiona:f  or  he  testified  on  croes-examin- 
ation  that  be  would  have  ordered  Che  bell  rung 
if  it  killed  the  man  by  doing  it 

This  question  of  tbe  due  relation  between  the 
noise  and  the  sensibility  under  tbe  circumstaa- 
ces  is  for  tbe  jury,  under  proper  instmiaioifc 
from  the  court.  The  plaintiff  doesnot  rely  vp- 
on  any  evidence  of  express  malice  on  the  part 
of  the  defendant.  But  he  clainu  that^  aadcr 
all  tbe  ciroamstaapes  of  tbejcaae,  thelanr  would 
imply  nialice  oq^hi^  part. 

Mr.  J.  J.  McDoaouch*  for  defendant: 

To  maintain  his'actioa  plaintiff  must  prove 
that  the  ringbig  of  the  df^endanf  s  bdl  was  a 
nuisance.  Whenapostm  exerdses  aocmoMM 
right  without  ne^Igenoe  or  maUce,  to  reader 
such  Rcdon  a  nulaance,  and  therefore  to  bold 
him  lUble,  it  must  be  each  an  act  in  itsdf  as  to 
be  a  nuisance  to  all,  to  a  maiori^  of  the  per- 
sons living  in  the  neighborhood,  and  not  dn- 
ply,  by  exceptional  circumstances,  to  one  pcnoa. 

See  Bill  of  Rights,  arts.  %,  XI. 

Tbib  law  does  not  undertake  tooonqwli 
to  perform  towards  one  another  oflSces  of  i 
charity.   A  reasonable  use  of  a  right  is  not  a 
nuisance  though  it  be  tbe  annoyance  of  anolhv. 

1  Com.  Dig.  439;  Wood,  Nuis.  16. 

Liability  cannot  be  attached  to  the  bare  ex- 
erciseof  a  Ic^l  rU;ht,  if  the  party  injuriogcoa- 
fine  bimeelf  strict^  to  such  exercise,  and  if  the 
hurt  done  ooold  not  be  aT<rfded  exc^  by  abaa* 
doninic  the  right. 

Wbart.  Neg.  Sd  ed.  782;  Am.  A  Eng.  Eney. 
of  Law.  179,  and  cases  there  cited. 

"The  real  test  as  to  whether  a  ooise  is  a  mn- 
aance  in  a  particular  locality,  and  to  a  paitica- 
lar  person,  in  the  enjoyment  of  bis  propertj 
and  health,  is  whether  u  is  of  such  a  chancter 
as  would  be  likely  to  be  phndcally  anMigriag.to 
a  person  of  ordinuy  aenamility  to  souid,  or 
whether  tbe  noise  was  made  atsudi  ubmsbw- 
able  hours  as  to  disturb  tbe  repose  of  pmons 
dwelling  within  its  udkere. 

Wood,  Nuis.  586;  Bigelov,  Lead.  Gas.  Torts. 
470,  and  cases  dted;  Datidaon  v.  JMoat,  t 
TA.  J.  Eq.  186;  Faff  v.  Whitman.  100  Mam. 
76;  Dan$  r.  Bawyer,       Haas.  28». 

The  wesent  case  differs  materially  from  6W- 
tan  v.  m  JEfdM.  OEng.  L.  &  Eq.  104, and fnn 
Uarrimm  v.  8t.  Wtr¥»  CAuraA,  8  Week.  N.  C 
884,  and  from  ^Jj^&^f^nS^'^ 
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Snowltoiit  J.,  ddivered  the  OfnnioD  of  tbe 
cdtart: 

The  defendant  was  the  costodlSD  and  author- 
ized matuiKer  of  property  of  the  Roman  Cath- 
olic church  used  for  reliinous  worship.  The 
acts  for  which  the  plaintiff  seeka  to  hold  him 
responsible  were  done  In  tbe  use  of  this  prop- 
erty, and  the  sole  question  t>efore  us  Is  whether 
or  not  that  use  was  unlawful.  The  plaintiff's 
case  rests  upon  the  proposition  that  tbe  ringing 
of  Ae  bell  was  a  nuisance.  Tbe  consideration 
of  this  propoaftiOD  involves  an  inquiry  into 
wbat  the  defendant  could  properly  do  in  the 
use  of  tbe  real  estate  which  he  bad  in  cbaree, 
and  what  was  the  atandard  by  which  his  rights 
were  to  be  measured. 

It  appears  that  the  church  was  built  upon  a 
public  street  in  a  thiclcly  settled  part  of  the 
town;  and  if  the  ringing  of  the  bell  onBuodays 
liad  materially  affected  tbe  henlth  or  comfort 
of  all  in  the  vicinity,  whether  residing  or  pass- 
log  there,  this  use  of  tbe  property  would  have 
been  a  public  nuisance  for  which  there  would 
liave  been  a  remedy  by  indictment.  Individuals 
suffering  from  it  in  their  persons  or  their  prop- 
«rty  could  have  recovered  damages  for  a  pri- 
vate nulMnce.  Wmon  v.  Wathbum  Iron  (h. 
18  Allen,  90. 

In  an  action  of  this  kind,  a  fundamental 
question  is.  By  what  standard,  as  against  tbe 
interests  of  a  neighbor,  is  one's  right  to  use  bis 
real  estate  to  be  measured?  In  densely  popu- 
lated communities,  the  use  of  property  m  many 
ways  which  are  legitimate  and  proper  neces- 
aamy  affects,  in  greater  or  less  degree,  the 

Jroperty  or  persons  of  others  In  the  vicinity, 
n  such  cases  tbe  ioqalrv  always  la,  when  rights 
are  called  in  question,  "What  is  reasonable  un- 
der the  circumstances?  If  a  use  of  property  is 
■objectionable  solely  on  account  of  tbe  noise 
which  it  makes,  it  is  a  nuisance,  if  at  all,  by 
reason  of  its  effect  upon  the  health  or  comfort 
-of  tbose  who  are  within  bearing.  Tbe  right  to 
make  a  noise  for  a  proper  purpose  must  be 
measured  in  reference  to  the  degree  of  annoy- 
ance which  others  may  reasonably  be  required 
to  submit  to.  In  connection  with  the  impi>rt- 
ance  of  tbe  business  from  which  it  proceeds, 
tbat  must  be  determined  by  the  effect  of  noise 
upon  people  generally,  and  not  upon  those,  on 
tbe  one  hand,  who  are  peculiarly  susceptitde  to 
it,  or  those,  on  the  other,  who  %  long  experi- 
ence have  learned  to  endure  it  without  incon- 
Tenience, — not  upon  those  whose  strongnerves 
and  robust  health  enable  them  to  endure  the 
greatest  disturbances  without  suffering,  nor 
upon  tbose  whose  mental  or  physical  condition 
makes  them  painfully  sensitive  to  everything 
about  them.  That  this  must  he  tbe  nde  in  re- 
gard to  public  nnisances  Is  obvioos.  It  is  the 
rule  as  well,  and  for  reasons  nearly  if  not  quite 
as  satisf acfany,  in  relation  to  private  nuisances. 
Upon  a  question  whether  one  can  lawfully  ring 
bis  factory  bell,  or  nm  his  noisy  machinery,  or 
whether  the  noise  will  be  a  private  nuisance  to 
the  occupant  of  a  bouse  near  by,  it  is  necessary 
to  ascertain  the  natural  and  probable  effect  of 
the  aonnd  upon  ordinary  persons  in  that  house; 
not  how  it  will  affect  a  particular  person  who 
happens  to  be  there  to-day,  or  who  may  chance 
to  come  to-morrow.  Fay  v.  Whitman,  100  Mass. 
76;  Davit  v.  Savfyer,  188  Mass.  388;  Walter  v. 
Silfe,  4  De  O.  &  S.  888;  BoUan  t.  De  Hetd,  2 
:8  Mass. 


%tai.  8.  188;  ^.  SOensSmeiUngvo.  v.  Tip- 
ping. 11  H.  L.  Cas.  6«B. 

In  Whiten  T.  8^.  Vtee-Chatuxilor  Eni^t 
Bruce,  after  elaborating  his  atatement  of  the 
rule,  concludes  as  follows:  "They  have.  I 
think,  established  that  tbe  defendant's  intended 
proceeding  will,  if  prosecuted,  abridge  and 
diminish,  seriously  and  materially,  the  ordi- 
nary comfort  of  existence  to  the  occupier  and 
inmates  of  tbe  plaintiff's  house,  whatever  their 
rank  or  station,  whatever  their  age  or  state  of 
health." 

It  is  said  by  Lard  Romilly,  Master  of  the 
Rolls,  in  Orump  v.  Lambert,  L.  R.  8  Eq.  409, 
that  "tbe  real  queatiooic  all  the  cases  is  the 
question  of  fact;  viz.,  whether  tbe  nuisance  is 
such  as  materially  to  interfere  with  the  ordinary 
comfort  of  human  existence." 

In  the  opinion  in  Sparhawk  v.  Union  Au^ 
tmger  B.  Co.  S4  Pa.  401,  these  words  are  used: 
"It  seems  to  me  that  the  rule  expressed  in  the 
cases  referred  to  is  the  only  true  one  in  judging 
of  injuries  from  alleged  nuisances,  viz.,  such 
as  naturally  and  necessarily  result  to  all  alike 
who  come  within  their  influence." 

In  the  case  of  Weateott  v.  Middleton,  10  Cent. 
Rep.  902,  It  appeared  tbat  the  defendant  car- 
ried on  the  bunness  of  an  undertaker,  and  the 
windows  of  the  plaintiff's  bouse  looked  out  up- 
on bis  yard,  where  boxes  which  had  been  used 
to  preserve  tbe  bodies  of  the  dead  were  fre- 
quently washed,  and  where  other  objects  were 
visible  and  other  work  was  going  on  which  af- 
fected the  tender  senriMIities  <a  the  plaintiff 
and  caused  him  great  discomfort.  Vi^Ohan- 
e^ior  Bird,  in  dismissing  the  bill  for  an  injunc- 
tion against  carrying  on  the  business  there, 
said:  "Tbe  Inquiry  inevitably  arises.  If  a  de- 
cision is  rendered  in  Mr.  Westcott's  favor  be- 
cause he  is  so  morally  or  mentally  constituted 
that  the  particular  business  complained  of  is  an 
offense  or  a  nuisance  to  him,  or  destructive  to 
biscomfOTtorhlaenjojrmentof  bis  home,  how 
many  other  cases  will  arise  and  claim  the  bene- 
fit of  the  same  principle,  however  different  the 
facta  may  be,  or  whatever  may  be  the  mental 
condition  of  tbe  party  complaining?"  A  wide 
range  has  indeed  been  given  to  courts  of  equity 
in  dealing  with  these  matters;  but  I  can  find  no 
case  where  the  court  has  extended  aid.  unless 
the  act  complained  of  was,  as  Z  have  above 
said,  of  a  nature  to  affect  all  reasonable  per- 
sons, similarlv  situated,  alike." 

If  one's  right  to  use  his  property  was  to  de- 
pend upon  the  effect  of  tbe  use  upon  a  person 
of  peculiar  temperament  ordiaposilion,  orupon 
one  suffering  from  an  uncommon  disease,  tbe 
standard  for  measuring  it  would  be  so  uncer- 
tain and  fluctuating  as  to  paralyze  industrial  en- 
tetprises.  The  owner  of  a  factory  containing 
noisy  machinery,  with  dwelling-bousesall  about 
it.migbt  find  his  business  lawful  as  to  all  but  one 
of  tbe  tenants  of  the  houses,  and  as  to  that  one, 
who  dwelt  no  nearer  than  the  others,  it  might 
be  a  nuisance.  The  character  of  bis  business 
might  change  from  legal  to  illegal,  or  illegal  to 
legal,  with  every  change  of  tenants  of  an  adja- 
cent estate;  or  with  an  arrival  or  departure  of 
a  guest  or  boarder  at  a  house  near  by;  or  even 
with  the  wakefulness  or  the  tranquil  repose  of 
an  invalid  neighbor  on  a  particular  night.  Legal 
rights  to  the  use  of  property  cannot  be  left  to 
such  uncertainty.  ^ 
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When  an  act  1b  of  sucha  nature aa  to  extend 
its  influence  to  those  in  the  vicinity,  and  its 
legal  qiiality  depends  np«i  ibe  effect  of  that  in- 
finence,  it  is  as  important  that  Ute  rigbtfulDees 
of  it  should  be  trira  by  the  experience  of  ordi- 
nary people,  as  it  is,  in  determining  a  question 
as  to  negligence,  that  the  test  should  be  the 
common  case  of  persons  of  ordinary  prudence, 
without  regard  to  the  peciUlaiities  of  him  whcwe 
conduct  b  on  triaL 

In  the  case  at  bar  it  Is  not  contended  that  (he 
ringing  of  the  bell  for  church  services  in  the 
manner  shown  by  the  evidence  materially  af- 
fected the  healtb  or  comfort  of  ordinary  people 
in  the  vicinity,  but  the  plaintiff's  churn  r^ta 
upon  the  injury  done  him  on  account  of  his 
peculiar  condition.  However  his  request  should 
hare  been  treated  by  the  defendant  upon  con- 
rideratlons  of  humanity,  we  think  he  could  not 

Sut  himself  in  a  place  of  exposure  to  noise,  and 
emand,  as  of  leg^  right,  Uiat  the  bell  should 
not  be  used. 

The  plaintiff  in  his  brief  concedes  that  .there 
was  no  evidence  of  express  inali(»  on  the  part 
of  the  d^enduit,  bnt  cmtcnds  that  malice  was 
implied  in  his  ac^.  In  the  absence  of  evidence 
that  he  acted  wantonly  or  with  express  malice, 
this  implication  could  not  come  from  his  exer- 
cise of  his  legal  rights.  How  far  and  under 
what  circumstances  malice  may  be  material  in 
cases  of  this  kind,  it  is  unoecessary  to  consider. 


JuUus  A.  STILBS  et  tU. 

V. 

Wflliam  F.  SHERMAN. 

No  exceptioD  lies  to  the  <it»<»i»|f  of  fibct 

by  the  eonrt. 

(Ifiddleeez — Filed  Haroh  le,  188&} 

ON  plaintiffs'  exceptions.  Ocerruled. 
'Trial  by  jury  was  waived;  the  cause  was 
heard  by  Pitman,  J.,  for  purpose  of  being  de- 
termined by  the  court 

Action  of  contract,  on  an  account  annexed, 
to  recover  the  price  of  groceries  fum^ed  by 
the  plaintlfts  to  the  defendant  and  his  &mily  in 
Lowell,  Mass,,  betweoi  the  dates  of  October  5, 
1876,  and  April  24.  1879. 
176 


A  discharge  in  bankruptcy,  on  bis  Tolnntaiy 

petition,  was  granted  the  defendant  October 
81,  1878,  by  the  District  Court  of  the  Cnited 
States,  Northern  District  of  IHinms,  of  all  debts 
which  existed  JuneS8, 1878.  No  question  was 
made  at  the  time  as  to  the  validi^  of  such  dis- 
charge. 

The  last  twenty-nine  items  in  the  plaintjiTs' 
account  were  for  goods  furnished  to  the  de- 
fendant, as  aforesaid,  subsequently  to  Jane  m. 

1878. 

The  defendant  claimed  to  have  been  a  res- 
ident of  Lowell,  Mass.,  continuously,  since  a 
time  long  prior  to  the  first  of  the  ^aintifls' 
charges,  although  for  eleven  years  prior  to  the 
date  of  tlie  writ  he  had  been  m  business  in  the 
west,  making  his  headquarters  in  Chicago,  Il- 
linois, and  had  been  In  Lowell  only  four  or 
five  times  during  said  eleven  years,  and  liun 
only  for  a  few  weeks  at  each  time,  except  in 
the  winter  of  1833  and  1884,  at  which  time  be 
remained  some  six  months  in  Lowell.  There 
was  other  material  evidence  upon  both  sidesas 
to  the  question  of  domidle. 

The  court  ruled,  at  the  request  of  the  {dain- 
tiffs,  that  "the  reridence  necesaaiy  to  bring  the 
defendant  within  the  territorial  jurisdiction  of 
the  District  Court  of  the  United  States  f<H-  the 
Noithem  District  of  Illinois,  upon  his  voten- 
tary  petition,  wassuch  as  would,  as  a  matter  of 
law,  suspend  the  operation  of  the  Slatule  of 
Limitations  of  Massachusetts  so  long  as  such 
residence  in  Illinois  coutinued." 

The  covrt  found  generallf  for  the  defendant. 

There  was  no  eiidenoe  ut  the  case  of  any 
change  of  residence  or  domicile,  except  as  above 
explicitly  stated,  by  the  defendant,  between  the 
time  of  his  filing  his  said  voluntary  petitioa  in 
bankruptcy  and  a  period  about  nx  moolhs 
prior  to  the  date  of  the  piaintiA'  writ. 

To  the  above  finding  of  the  court  for  the  de- 
fendant, the  plaintiff  excepted, 

Idettra.  Pr*tt  *  4|tiiiin  for  pOalntUb. 

Mr,  W.  H.  AndWMNa  fbr  d^endaoL 

By  the  Court: 

The  presiding  justice  of  the  superior  court 
found,  as  a  fact,  upon  evidence  which  is  not 
reported,  that  the  domicile  of  the  defendant 
was  in  Lowell.  No  exception  liesto  such  find- 
ing. No  question  at  lav  is  presented  by  Oe 
bin  of  exceptions. 

Ete«ption»  cvemiled. 

8  MiK 
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Ludus  PACEABD  etal. 

V. 

Couu^  CommiBBioDers  of  ANDROSOOGOIN 

COUNTY. 

1.  Teehnioal  ezaotDeaa  Is  not  required  in 
a  p«titiott  liMP  a  wagr.  There  miut  be 
maoh  m  d«Mr^ti«m  of  tbe  propoaed 
route  as  will  notify  interested  parties 
and  let  tbem  know  with  reasonable 
certainty  what  is  asked  for. 

2.  The  petition  may  deaeiibe  alterna- 
tW«  loeatloaa  for  the  roate  and  the 
termini  in  some  cases. 

(AndroacoarfflD- — Filed  Jamiarr  S,  18SS.) 

ON  exceptions  of  the  city  of  Auburn,  re- 
spondent. Overruled. 
The  ot^nioii  states  the  case  and  material 
facts. 

JIh:  Qmwg%  CWinf,  Oi^/  Solicitor,  for 
ttie      of  Ammm: 
The  court  of  county  commlsaioDerB  has  no 

jurisdiction. 

Havford  t.  Aroo^ook  County,  1  New  Eng. 
Rep.  m  78  He.  168.  See  also  87  Me.  112;  87 
Me.  558;  49  He.  146:  13  Gush.  851;  2  MeL  186. 

The  vagueness  of  the  petititxi  is  inexcusable, 
and  the  proceedings  should  not  be  upheld. 

Memr$.  Savaff*  &  Oakes*  for  plaintiffs: 

Where  ahenuiove  places  an  desmbed  for 
tbe  loostioD,  thisfnnuishes  no  valid  objection  to 
proeeeding  thereon. 

Sumner  v.  Oxford  Oemntp,  87  Me.  IIS. 

A  substantial  obserrance  of  the  route  indi- 
cated in  the  petition  is  all  that  is  required. 

Wapne  v.  Kennebec  County,  87  Me.  560. 

Foat«r«  J.,  dsllTered  tbe  o|rinion  of  the 
court: 

An  appeal  was  taken  from  the  decision  of 
the  county  commissioners  of  Androscoggin 
County,  a  committee  appointed,  and,  upon 
the  coming  in  of  their  reiwrt,  objections  were 
seoson^ly  filed  against  its  acceptance.  The 

S residing  justice  overruled  the  objections,  or- 
ered  the  acen)tance  of  the  i^xtrt,  and  that 
tbe  judgment  he  oo^ed  to  the  county  com- 
missioners. 

The  case  comes  before  this  court  on  exosp- 
tiona. 

The  only  question  involved  is  in  regard  to 
tbe  d^cription  of-  the  way  named  in  the  peti- 
tion to  the  county  commianoners.  The  claim 
set  up  in  defense  is  that  the  petition  upon 
wbi(»  tbe  proceeding  were  had  is  uncertain 
and  Indefloite,  and  does  not  describe  a  way 
remiired  by  Rev.  Stat.  chap.  18,  ^  1. 

This  contention  relates  lo  no  other  part  of 
the  petition  than  the  description  of  the  sou'th- 
em  terminus  of  the  way,  which  is  designated, 
In  tbe  langoa^  of  the  petition,  at  "some  point 
to  be  determined  by  your  honors  on  some  one 
of  the  ways  or  roads  near  'Ferrvville'  txt  Toss- 
vlUe.'  BO  called*  hi  Anbiim,V  vblcb  the 
travel  may  reach  the  coun^  buildhiCE«  afore- 
said." 

While  the  petition  cannot  be  recommended 
1  Ms. 


as  a  model,  and  evidentiy  was  not  drawn  by  a 
professtonal  hand,  yet  we  think  tiiot  the  ob- 
jections to  it  cannot  be  sustained. 

From  the  statement  of  facts  in  the  bill  of 
exceptions,  it  appears  that  PerryvUIe  and  Foss- 
vUle  are  local  names  applied  to  certain  <A 
the  more  thickly  inhabited  portions  of  the 
city  of  Auburn;  and  within  tlie  limits  of  these 
places  are  five  or  six  streets  leading  in  the 
directionof  the  county  buildings.  These  places 
are  separated  mly  hy  a  unaU  ravine  or  valley. 
The  streets  are  but  a  short  distance  apart,  any 
one  of  which  can  be  entered  by  the  proposed 
road,  and  1^  any  one  of  which  '  'the  travel  may 
reach  the  county  buildings"  directiy. 

The  statute  prescribes  what  is  necessary  to 
confer  jurisdiction  upon  the  county  com  mis - 
sioners.  Among  other  things,  not  material  in 
the  decision  of  this  case,  it  requires  a  "peti- 
tion describing  away."  The  statute,  however, 
does  not  de^nate  what  description  of  the 
proposed  way  is  to  be  set  out  In  the  petition; 
out  undoubtedly  it  should  be  such  as  to  de- 
scribe the  way  with  reasonable  deflniteness. 
"Hence  it  has  been  the  practice  in  such  cases 
to  state  at  least  the  termini  of  the  proposed 
way,  witii  reastmable  and  approximate  dennlte- 
nesa"  Hasford  v.  Arooitock  County,  1  New 
Eng.  Rep.  <R8.  78  Me.  166. 

Bieasonable  certainty,  as  well  as  a  substantial 
compliance  with  tbestatate,  is  what  is  required 
in  proceedings  of  this  character;  but  technical 
exactoess  and  precision  cannot  be  expected, 
and  has  never  been  required.  Windham  v. 
Cumberland  County,  20  He.  406;  Saymond  v. 
Cumberland  County,  (58  Me.  112-115;  Hayford 
V.  Aroo^o^  Oouniy,  tupra. 

And  tbongh,  in  laying  out  tbe  way,  the  com- 
missiooers  are  not  required  to  follow  minutely 
the  line  indicated  in  the  petition,  a  substantial 
compliance  therewith  being  all  that  is  de- 
manoed  ( Wayru  v.  Kenndxe  County,  87  He. 
6S8),  vet.  In  regard  to  the  tennint  ca  the  way 
thus  laid  out,  they  must  necessarily  be  more 
precise,  and  designate  them  exactly  by  monu- 
m^ts  {Cuthing  v.  Qay,  28  Me.  12).  Nor  does 
it  furnish  anv  valid  objection  to  the  proceed- 
ings, that  the  petition  describee  alternative 
places  for  the  location.  Sumner  v.  (Mord 
County,  87  Me.  112;  Raymonds.  Cumhenand 
County,  68  Me.  112. 

In  this  last  case  the  petition  described  alter- 
native places  for  the  proposed  way,  with  differ- 
ent termini  for  each,  described  with  what  mav 
be  regarded  as  reasonable  and  approximate'de^- 
niteness,  though  not  with  that  technical  pre- 
dion and  exactness  which  might  be  requisite 
in  conveyancing,  or  in  laying  out  the  wdy  by 
the  commissioneTs.  Nor  have  tbe  court8,in  the 
dedded  cases,  demanded  such  technical  accu- 
racy. 

The  same  may  be  said  of  the  petition  in  Bum- 
ner  v.  Orford  County,  supra;  except  (hat  there 
the  petition  set  out  alternative  places  for  the 
commencement  of  the  proposed  route.  The 
same  objection  was  raised  in  that  case  as  in 
this,  but  tbe  court  sustained  the  proceedings. 
"It  does  not  appear  in  this  case,"  says  Bhept^, 
Ch.  J.,  "Oiat  die  description  was  so  defective 
that  a  person  would  find  it  dlfilcult  to  deter- 
mine what  was  dengned  to  be  accomplished." 

In  the  case  now  before  us  the  southern  term- 
inus of  the  proposed  way  was  t^^^p^one  of 
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the  roadi  near  PerrvviUe  or  FoanriUe.bj  which 
ttie  tncrtA  may  reach  the  county  bnildinn. 

This  was  out  an  aHernatlTe  desiguaaon  of 
the  place  where  the  proposed  route  was  to  ter 
minate.  leaving  it  in  the  disctetioa  of  the  eom- 
miasioners  to  say  into  which  one  of  the  mads 
near  these  places  the  way  was  to  enter.  The 
genecal  terminus  was  the  dty  of  Auburn,  as  an 
examination  of  the  petition  ^ows,  and  within 
which  were  the  particular  localitiea  of  Perry- 
Tille  lifad  Foflsville,  lying  side  1^  side  of  each 
otW. 

If  there  bad  been  but  two  roads— one  near 
Perry  viUe  and  the  other  near  FoasTille — would 
not  the  petition  be  considered  as  describing 
reasonably  and  approximately  the  alternative 
places  of  endinff?  Aa  much  so,  certainly,  as  in 
other  eases  ( Windhavt  v.  OumbeHand  cWnfy, 
26  Me.  406;  Wayne  v.  SermOas  County.  87  Me. 
659;  Baymond  t.  Gumbertand  County,  68  Me. 
118)  where  the  court  has  sustained  proceedings 
of  this  nature,  and  in  the  recent  case  of  Hay- 
ford  V.  Arooetook  County,  1  New  Eng.  Rep.  688, 
78  Me.  106,  where  the  proceedings  were  not  up- 
held, on  accoimt  of  the  vagueness  and  Indeflnite- 
ness  of  the  description,  ^le  court  sa^s:  "Wedo 
ndtmean  to  be  understood  as  holdug  t^at  the 
petition  foreverjr  short  piece  of  new  road  must 
necessarily  contain  a  statement  of  its  termini,  in 
totidem  verbii;  for  they  may  be  so  otherwise  des- 
cribed, by  their  connections  with  the  roads  al- 
ready made,  that  they  cannot  fail  to  be  under- 
stood by  interested  persons  owning  land  and 
residiiw  along thdr  routes." 

Thewscrlptionwasthere  held  to  be  too  vague 
And  indefinite  to  answer  the  requirement  of  the 
slatute;  for  "no  one  could  tell  within  ten  miles 
the  place  where  'the  most  direct  and  feasible 
route  to  Fort  Kent'  would  terminate,  dot  how 
long  the  route  would  be." 

This  case  is  manifestly  unlike  that  of  the 
case  of  Pembroke  v.  Plymouth  County,  12  Cush. 
S61.  where  the  terminus  mi^t  be  at  any  phu» 
-within  a  distance  of  four  nuues. 

ExeepHont  overruled.  ■ 

Peters.  CA.</., Walton. VirclB,Ubbair* 
andHaakell,  JJ.,  concurred. 


Charles  3.  DEAEE'3  APPEAL  from  a 
Decree  of  Judge  of  Probate, 

1.  When  a  will  has  been  firaudnlent^ 
concealed  by  any  person  Interested  in 
it«  nonproductton,  the  statute  bar  of 
twenty  years,  for  the  probate  of  the 
will,  does  not  besla  to  run  nntU  the 
will  is  discoTeref 

2.  A  statute  providlaf  that  the  time 
during  which  a  will  has  been  lost,  sup- 

gressra,  concealed,  or  carried  out  of  the 
tate  shall  not  constitute  apart  of  the 
twenty  years*  does  aot  a3feet  pend* 
ing  cases. 

(Cumbeitend  FOed  January  17, 1888.) 

QN  report    Osse  remaiuM. 

facts. 

Me$tr».  Nathan  *  Henry  B.  OleaweSt 

for  appellant: 
Although  UBQsl,  no  attestation  cIbuk  is  re- 
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quired  by  law;  and  If  it  isentirelj  omitted,  this 
will  not  invalidate  the  wiU. 

1  Jann.  Wills,  6^  Am-  ed.  p.  218;  Fhf» 
Wm.  2  R.  I.  88;  Otbom  v.  Cook,  11  Cosh.  SS: 
Eta  V.  Sdwardi,  16  Oray,  91;  EUatY.  Eliot,  lO 
AUen,  367:  Moore  v.  GHnaold,  1  Redf.  88B: 
Bobert»  v.  FkilUpt.  4  El.  &  Bl.  460. 

Whether  the  law  of  prescription  or  Statute 
of  Limitation,  which  takes  away  every  legal 
mode  of  recovering  a  debt,  shall  be  coDddered 
asaftacfog  tlMOontraot, — like  payment,  releaae, 
or  judgment,  which,  in  effect,  exdnguish  the 
coDtraet;  or  whether  they  are  to  be  conoMewd 
as  affecting  the  ranedy  tmly, — is  not  now  ao 
open  question. 

Buiger  v.  Boe^.  11  Pic^  88. 

StMutes  of  UmitatioD  affect  the  reaedy 
only,  and  not  the  validity  ctf  a  contract. 

Lineotn  v.  BatteOe,  6  Wend.  465. 

The  Legislature  has  tbe^Kmer  to  take  amy 
by  statutes  what  was  given  by  statute,  except 
vested  rights. 

Potter  V.  ^rdivant,  4  Me.  154. 

A  remedy  of  a  par^  taaj  he  cbangsd  by  the 
Legislature,  although  such  duuDge  may  atbci 
suits  then  pending. 

Tbatfer  t.  Seavey,  11  Me.  884;  Oriattat  Bank 
V.  AwsM,  18  Me.  lOB;  Be&dy,  fhuUObri Bamk, 
2S  Me.  318. 

The  Statute  of  Limitatloos  in  force  when  the 
remedy  is  sought,  and  not  that  existing  wtini 
the  contract  was  made,  must  govern  ate  rem- 
edy; and  it  is  competent  tar  the  LM;idaliiR 
to  shorten  the  period  of  Umttation  ofaclioBc 
upon  contracts, 

Sampton  v.  Sampmm,  68  Me.  839. 

In  Wright  v.  Oakley,  5  .Met.  410,  the  court 
says:  "It  cannot  be  said,  in  technical  stnctaen, 
that  a  man  has  a  vested  right  to  plead  the  8t^ 
ute  of  Limitations,  so  that  It  couM  not  be  ti^ 
away  by  an  exprees  Act  of  the  Legislatnre." 

In  Bean  v.  Dean,  2  Maae.  160,  an  appeal  wu 
authorized  from  the  probate-court  decree  after 
the  time  to  appeal  Imd  expired.  Ute  i 
was  dismissed,  but  the  authmity  of  the 
lature  to  pass  the  Act  was  notdenled  or  f 
discussed. 

There  is  no  such  thing  as  a  vested  ri|^t  to  a 
particular  remedy.  The  Legislature  may  al- 
ways alter  the  form  of  administering  right  asd 
Justice,  and  may  transfer  jurisdictifm  fma  « 
tribunal  to  another. 

Com.  V.  Hampden  County,  6  Pick.  601.  See 
Sampeyreae  v.  United  Staiei,  82  U.  8.  7  Pat. 
999  (8  L.  ed.  666);  Sedg.  Stat.  A  Const  L.  m. 

The  granting  probate  of  a  will  has  no  otfav 
effect  t&aa  to  eetabUsh  generally  its  clain  to 
be  received  as  testamentary.  It  atmplysbengtb- 
ens  its  ohonHiterMid  emct  aa  evuenoe.  ht 

firobate  is*  condusive  iMoof  of  Its  execoHoa 
t  remains  for  the  court  of  oonstmction  to  d^ 
termine  its  meaning  and  effect. 

1  Jarm.  Wills,  chap.  11,  p.  68;  Rev.  Blit 
chap.  74,  §  16. 

It  is  objected,  that  this  will  shonld  not  be 
admitted  to  probate  on  account  of  its  ace,  Int 
there  is  no  limitation  as  to  the  time  of  Oe  pn- 
bate  of  wills. 
S^umwiy  v.  Botbrook,  1  Pick.  117. 
Acts  done  and  rights  acquired  under  pn- 
vious  administration  will  be  entitled  to  piolK- 
tion,  so  tlut  no  serious  consequences  can  W- 
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iMman  t.  Qedney,  55  Am.  Rep.  871.  Bdftut 
T.  Fogler,  71  Me.  404,  is  in  point. 
Mmn.  Sbbttoeks.  Coomb*,  *  If o»l.  for 

Warren  Hajford  et  at.,  named  as  ezecniors  of 
will,  and  for  John  F.  Colby,  special  adminiB- 
Uator  of  the  estate  of  Oeoree  Deake: 

Statutes  are  to  be  consit^red  as  prospective 
only,  uDlese  the  iotentioo  of  the  Leglslattne  to 
give  them  a  retrofipective]  operation  is  clearly 
-expressed,  or  it  is  a  necessarv  construction. 

aoMinga  v.  Lane,  15  ftfe.  .184;  Bogera  v. 
Onmbu^,  58  Me.  895;  Oiwn  v.  Marr.  27  Me. 
m;  Mwrran  v.  Gib»n,  56  U.  S.  IS  How.  4dl 
04  L.  ed.  7SQ);  Harvey  t.  Tyler,  68  U.  &  S 
Wall.  829  (17  L.  ed.  871);  Heong  t.  Unittd 
State;  113  U.  S.  686  (28  L.  ed.  770). 

In  analogous  cases  it  has  been  held  that  aiml- 
lar  statutes  did  not  apply  to  cases  where,  as  Id 
the  case  at  bar,  the  proceedings  were  barred  by 
the  Statute  of  Limitations  tbat  was  in  force;be- 
fore  the  BmeodmeDt-went  into  operation. 

See  Wrights.  Oait%CUet.400;(3(»^T. 
Bemit,  2  Allen,  445;  Kinanum  v.  Ctefwruftw, 
121  Man.  558. 


■coQrt: 


J.,  delivered  the  opinion  of  the 


This  is  an  appeal  from  a  decree  of  the  judge 
of  probate,  diaaUowiDg  the  pi^rpoaed  will  of  Boa- 
juuin  Deike,  late  of  Cape  Elizabeth,  de- 
ceased. 

The  report  discloses  the  following,  among 
other  facts: 

The  testator  resided  for  many  years  in  this 
county  and  died  liefe  August  7,  1854,  leaving 
real  estate  in  Boston,  real  and  personal  estate 
b  this  county,  and  two  sons,  Oeorge  aod 
Charles  Deake,  bis  only  beirs  at  law. 

On  November  21,  18m,  no  will  having  been 
produced  or  suggested,  Charles  Deake  was  ap- 
pointed administrator  on  his  father's  estate. 

Several  years  prior  to  1878,  Charles  resided 
with  bis  brother  Gkorge  in  Boston,  and  died 
there  in  December  of  that  year,  leaving  one 
aoD  (appellant)  and  two  daughters,  his  only 
bef  rg  at  law. 

Oeor^  Deake  died  in  Boston,  in  1885,  leav- 
iofc  a  widow,  but  no  children. 

Some  months  after  Charles's  decease  in  De- 
cember, 1878,  his  daughter  (Mrs.  Browne)  then 
about  twenty  years  of  age,  while  looking  over 
some  old  letters  and  other  papers  at  her  Uncle 
George's,  took,  among  other  papers,  yhatnow 
parportato  \fe  a  holographic  will  of  her  grand- 
fathpr  (Benjamin  De«e),— Uiepurport  of  which 
fbe  did  not  then  know,  haviogincidently  taken 
it,  with  the  others,  out  of  mere  curiosity,  as 
specimens  of  his  handwriting  and  signature, — 
tied  tbem  together,  and  earned  them,  to  New 
York,  where  she  then  resided,  and  never  saw 
tbem  afterwards  until  found  there  by  her 
brother  (appellant),  who,  after  the  decease  of 
his  Uncle  George  in  1885,  baving^  learned  then 
for  the  first  time,  in  an  interview  with  the  tat- 
ter's widow,  that  the  will  was  made,  aud  hav- 
ing thereupon  sought  for  it  in  vain  among  his 
Code  George's  papers,  finally  found  it  in  the 
bundle  of  papers  in  New  York,  where  Mn. 
Browne  unwittingly  left  it. 
The  will  is  quite  lengthy,  untechnically 


signatures  of  the  witnesses  Is  simply  the  word 
"witness."  But,  as  the  statute  (Rev.  Stat, 
chap.  74,  %  l)8imply  requires  a*'will  to  be  "sub- 
soibed  in  his  (testator's)  presence  1^  three 
credible  attesting  witnesiea"  no  UtHmotiium 
dause  Is  necessary.  1  Redf.  Wills.  381,  and 
cases  in  note.  Tlie  statute  does  not  reooire  the 
testator  to  sign  in  the  presence  of  the  witnesses, 
but  does  require  them  to  subscribe  in  hta  pres- 
ence, in  onler  that  he  may  identify  the  in- 
strument vrbkh  thev  subscribe  as  his  will. 
Hewtf  V.  Dewy,  1  Met.  848;  2  Oreenl.  Ev. 
g  678.  Ther  need  not  subscribe  at  the  same 
time  or  in  uie  presence  of  eadi  other.  Rid, 
Tbey  need  not  see  him  sign;  his  acknowledg- 
ment of  his  signature  to  each  s^Mrately.  vj 
word  or  act,  accompanied  with  a  request  for 
tbem  to  attest  as  witnesses,  Is  clearly  suflScient, 
Stojie/toute  v.  Evdyn,  8  P.  Wms.  254;  B)gan  v. 
Onmenor,  10  M^.  56;  White  r.  Briti^  Jfw- 
Mum,  6  Bing.  810.  They  need  not  know  that 
the  instrument  subscribed  by  them  is  a  will; 
for  the  fact  tbat  it  is  in  his  own  bandwritiag  la 
sufQdent  evidence  that  the  testator  knew  its 
contents  and  intended  it  to  be  bis  will.  Otbom 
V.  Cook,  11  Cush.  582;  Bta  v.  Edwardt.  16 
Gray,  9h  and  cases  there  cited.  Moreover, 
when,  as  in  this  case,  all  the  witnesses  are  dead, 
it  is  well  settled  that  proof  of  the  genuineness 
of  the  stgoatures  ot  t&e  testator  andof  the  wit- 
nesses \s  prima  facie  proof  that  all  the  requi- 
sites of  the  statutes  have  been  complied  with, 
especially  when,  as  In  the  case  in  hand ,  the  wit- 
nesses were  men  of  character,  and  friends  and 
neighbors  of  the  testator.  Hand*  v.  Jamea,  2 
Com.  581;  Omft  v.  PowUt,  2  8tr.  1109;  Nicker- 
«on  v.  Book,  12  Cush.  383;  Eta  v.  Edtoarde, 
tupra. 

The  will  is  proved  to  be  in  the  handwriting 
of  the  testator,  the  signatures  of  tbe  testator 
and  of  the  respective  witnesses  are  amplv  es- 
tablished as  genuine;  and,  in|ihe  absence  of  any 
suggestion  to  tbe  contrary,  we  consider  the  due 
execution  of  the  will  established. 

The  principal  objection  interposed  to 'the 
probate  of  tbe  vrill  proposed  for  the  first  time 
m  November,  18t£,— thirty -one  years  after  the 
decease  of  the  testator,— is  based  on  Rev.  Stat, 
chap.  64,  §  1,  which,  so  far  as  applicable  to 
this  will,  provides:  "Afl^r  twenty  years  from 
tbe  death  of  any  person,  no  probate  of  his  will 
shall  he  origiually  granted."  This  baris  sought 
to  be  avoided  under  an  exception  thereto  found 
in  Stat.  1887,  cbap.  108,  which  provides: 
"When'  an  orinnal  [last  will  is  produced  fw 

{>robate,  the  time  during  which  it  has  been 
ost,  suppressed,  concealed,  or  carried  out  of 
tbe  State,  shall  not  he  taken  as  part  of  the  lim- 
itation provided  in  the  first  section."  We  are 
of  opinion,  however,  that  the  provisions  pf  that 
□ew  statute  cannot  affect  this  case. 

This  report  was  made  up  at  the  April  Term. 
1886,  of  the  Supreme  Court  of  Probate;  was 
entered  at  the  succeeding  July  Law  Term ,  when 
it  was  set  down  to  be  argued  1^  both  parties 
within  ninety  days;  but  the  arguments  were  not 
filed  until  June,  1887.  In  tbe  mean  time  the 
new  statute  was  enacted,  and  did  not  take 
effect  until  April  16, 1887,  nearly  one  year  after 
tbe  case  was  set  down  for  argument.   So  tliat 


drawn,  and  phonetical  In  Its  orthograpby;  but '  the  twenty  years'  bar  had  expired  thirteen  yeara 
the  intention  of  the  testator  is  pot  left  m  doubt.  I  before  the  new  statute  becune  effective, 
llie  only  attestation  clause  preoedmg  the  1    Now,  passing  by  the  t^x^^^ 

I  Mb.  k.  b.  b.,  v.  t.  54  ^  '^^  ^ 
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Legislature  had  authority  to  revive  the  right  of 
probatlDg  a  will  after  ithad  become  fully  barred 
Dy  the  express  provisioDS  of  the  statute  {Atkin- 
mm  V.  Jhtnlap,  50  Me.  Ill;  Wood,  Lim.  82), 
we  are  of  opiuioD  that  a  fairajastrnctioD  uf  the 
new  statute  will  not  allow  it  to  affect  this  case. 
For  it  is  one  of  the  settled  rules  of  the  inter- 
pretation of  the  statutes  (ttioush,  like  all  others, 
subject  to  exceptions)  that  they  shall  always 
have  a  prospective  operation,  unless  the  iuten- 
tioQ  of  the  Le^latiire  is  clearly  expressed,  or 
clearly  to  be  implied  from  their  provisions, 
that  they  shall  apply  to  past  transactions. 
Bryant  v.  Merrffl,  00  Me.  010.  We  may  well 
adopt  the  language  of  Kent.  tT*.,  who,  in  speak- 
ing for  the  court  in  relation  to  another  statute 
passed  during  the  pendency  of  an  action,  said: 
'  'There  is  uo  language  in  the  new  statute  which 
indicates  any  intention  of  the  Legislature  to 
make  it  retrospective,  or  to  interfere  with  ac- 
tions pending.  We  never  bold  an  Act  to  be  ret- 
rospective, unless  it  is  plain  that  no  other  con- 
atruction  can  fairly  be  given."  Rogers  v. 
Oreenbueh,  68  Me.  897.  See  also  Qarfidd  v. 
Bemis,  2  Allen,  445;  Kintman  v.  Cambridge, 
121  Mass.  558;  Uarter  v.  TuUr.  69  U.  8.  2 
Wall.  829  (17  L.  ed.  871);  1  Kent.  Com.  456; 
Bfuh.  v.  VanKifxOt^t  Johns.  477;  Smith,  Const. 
&  Stat.  Constr.  §  172. 

But  It  does  not  necessarily  follow  that,  be- 
cause more  than  twenty  years  have  elapsed 
since  the  death  of  the  testator,  his  will  may 
not  now  be  admitted  to  probate.  For  fraudu- 
lent concealment  of  a  cause  of  action  has  long 
been  considered  a'good  replication  to  a  statute 
bar  in  actions  at  law  as  well  as  in  suits  in 
equity  (3  Story,  Eq.  §1521; -S/i«r«co«iv.  Button, 
0  Mason,  148.  Ivi,  and  cases;  Wood,  Lim. 
1 270;  Ang.  Lim.  chap.  18,  §  4  «C  ae?.);  though 
Judges  have  not  always  agreed  respecting  we 
grounds  for  the  rule. 

This  question  became m^'vdtVafa  in  this  State 
loDgbeforethesewiration.  FirgtMaaa.  Thirnp. 
Corp.  v.  Field,  8  Mass.  201.  The  defendant  in 
that  case  contracted  to  construct  a  Cumi^ke 
for  the  plaintiff,  did  some  of  the  work ,  deceit- 
fully covered  it  with  earth,  but  represented  it 
completed  and  received  his  pay  therefor.  The 
defect  having  l>een  discoverea  after  six  years, 
it  was  held.  In  an  action  for  damages  for  the 
defective  work,  that  the  Statute  of  Limitations 
did  not  bar  the  action.  Parsons,  Cli.  J.,  said: 
"If  the  knowledge  of  the  defective  work  was 
fraudulently  concealed  from  the  plaintiff  by 
the  defendant,  we  Aonld  violate  a  sound  rule 
of  law  if  we  permitted  the  defendant  to  avail 
himself  of  bis  own  fraud." 

This  principle  has  been  followed,  approved, 
and  recognizied  in  numerous  cases,  among 
which  are  Homer  v.  Fith,  1  Pick.  485;  Wellea  v. 
PUK,  8  Pick.  74;  Bitihop  v.  LitUe,  8  Me.  406; 
CoU  V.  MeQlathry,  9  Me.  181;  Famam  v. 
Brooke,  9  Pick.  212,  244;  Nudd  v.  Hamblin,  8 
Allen,  180;  Atlantic  Nat.  Bank  v.  Harrit,  118 
Mass.  147,  158;  Carr  v.  Hilton,  1  Curtis,  280. 
237,  288;  BaUey  v.  Qlover,  88  U.  8.  21  WalL 
842,  846  (22  L.  ed.  686). 

Alter  the  decision  in  FirtiMaee.  Tiimp.  Corp. 
V.  field,  tupra,  the  Leipslature  of  Massachu- 
setts enacted  a  statute  of  the  same  purport, 
which  in  1841  was  followed  by  the  L^slature 
in  this  State,  making  it  applicable  only  to  the 
specific  acttoDsthereui  enumerated,  Bev.  Stat. 
fi94 


1841,  chap.  146;  Rev.  Stat.  cbap.  81.  g  96. 
This  statute  is  merely  declaratory  of  the  com- 
mon law,  so  far  as  it  goes,  and  finds  many  iltos 
trations  in  the  cases  dted  on  the  margin  of  the 
section  in  the  revision. 

But,  to  bring  a  case  vrithin  the  rule,  actml 
fraud  and  concealment  must  be  shown  (CUr  v. 
McQlathry,  9  Me.  181;  Nudd  v.  HamUi*. 
»upra\  unless  the  fraud  itself  was  per  m  con- 
cealment {Oerryv.  DunJmm,  57  Me.  iB4).  And 
if  the  plaintiff  had  ample  means,  io  the  exer- 
cise of  ordinary  diligence,  to  detect  the  fraud, 
he  is  chargeable  with  it  (MeSovn  v.  Whaman, 
81  Me.  448;  Rouae  r.  Bmtthard,  89  Me  4C4; 
Famam  v.  Brooks,  9  Pick.  212;  Weflf  v.  ChOi. 
12  Allen,  333,  835);  or,  in  the  language  of  Mr. 
JiM^KK  Miller:  "When  the  party  injured  the 
fraud  remains  in  ignorance  of  it,  without  aof 
fault,  or  want  of  Sligence  or  care,  on  his  psit, 
the  bar  of  the  statute  does  not  l)egiD  toruD  un- 
til the  fraud  is  discovered,  though  there  be  no 
special  circumstances  or  effort  on  the  part  of 
toe  party  committing  the  fraud  to  coooeal  it 
from  the  knowledge  of  tbeotherparty''(&ui9 
V.  Gloter,  88  U.  S.  21  Wall.  348  (22  L  d. 
688,  and  cases  cited),— wliiehptopoeioon  WIS ^^ 
affirmed  in  Traer  v.  Cifew»,  116  U.  8.  587,  588 
(29  L.  ed.  470). 

This  being  the  rale  governing  matten  in  hv 
and  equity,  we  perceive  no  reason  why  HtAonld 
not,  but  many  reasons  why  it  should,  also  ip- 
ply  to  wills  fraudulently  concealed. 

Whether  the  facts  in  the  present  report  ir 
sufficient  to  bring  the  case  within  this  rule,  «e 
need  not  now  inquire;  for  this  question  vis 
not  raised  in  the  probate  court  or  made  a  rea- 
son for  the  appeal,  and  hence  the  appellees  have 
had  neither  occasion  nor  o(^railimny  to  mert 
it.  But  the  facts  apparent  on  the  nee  <A  tbe 
report,— sacb  as  the  finding  of  the  will  irooi^ 
the  papers  of  persons  interested  in  its  oonpio- 
duction;  their  duty,  underpenalty  of  impriM- 
ment,  to  deliver  it  to  the  probate  coart  (Rrr. 
Stat.  1857,  chap.  68.  §  1);  its  nondeliveiT.  ant 
the  consequent  deprivation  of  Uie  apprasafs 
property  rights. — especially  when  coonerted 
with  the  fact  that  the  real  property,  in  Port- 
land at  least,  still  remains  in  the  fomily  t*  it 
did  at  the  decease  of  the  testator,— all  eoiDpe| 
in  us  the  belief  that  "law  and  jiudce  leqaire' 
us,  under  the  authority  conferred  by  Rev.  Sui- 
chap.  68,  g  28,  to  remand  the  case  to  the  pro- 
bate court  for  tbe  trial  of  the  question  wbetlxr 
or  not  the  wiH  in  question  was  frandukMly 
concealed:  where  the  parties  can  both  bafol^ 
heard  on  such  evidence  as  they  may  addoee. 

If  that  question  ts  determined  in  behalf  of  ibe 
appellant,  the  rights  of  all  iMrties  may  be  pro- 
tected thereafter.  2  Redf.  Wills,  8,  and  ootf; 
ROfham  V.  Muelier,  114  lU.  848;  fil  C.  65  M 
Rep.  869. 

fjaee  retnandei  to  I^obate  Otmrtfortht^ 
pose  mentioned  above,  and  for  furwer  prwrf- 
•ng*. 

Peters.  Oh.  J.,  Walios.  Ubbey.  E» 
erj-f  and  HMkelli  JJ.,  ooDcarted. 
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tiie  Jnstioe  of  the  eonrt  as  upon  the 
parties. 

3.  A  new  trial  wUI  not  be  grMtted  on  the 
f^nnd  of  newly  diaooTeredevldenee 
when  the  witness  whose  testimony  is 
relied  upon  to  furnish  such  evidence  was 
a  witness  at  the  trial  and  examined 
upon  the  subject  to  which  the  newly 
discovered  testimony  related. 

3.  Where  the  return  of  fence-viewers 
states  that  they  gave  reasonable  notice 
to  tihe  parties  of  the  bearing  before 
tbem,  such  return  is  prima  iSMla  evi- 
denee  of  such  notice. 

(Kdoz — Filed  Januarr  28, 1888.) 

ON  exceptions  and  motion  for  new  trial  by 
defendaot.  Overruled. 
An  acUoD  under  the  statutes  to  recover  double 
tbe  expense  of  building  defendant's  part  of  a 
partilion  fence  after  proper  proceedings  by 
fence-viewers, 

Mr.  S.  E.  Hanly*  for  defendant: 
Rev.  Stat.  chap.  22,  g  18.  provides:  "  If  any 
person  lays  his  lands  common  and  determines 
not  to  improve  any  part  of  tbem  adjoining  such 
fence,  and  gives  six  months'  notice  to  all  occu- 
pants of  adjoining  lands,  be  shall  not  be  re- 
quired to  maintain  such  fence  while  his  land  so 
lies  common  and  unimproved." 

Land  must  be  enclosed  or  improved,  and 
the  fact  that  a  part  is  Improved  does  not  re- 

?[ttire  bim  to  mamtun  any  part  of  a  partition 
ence  along  tbat  part  which  is  not  improved. 
Jamet  v.  Tibbettt,  60  Me.  557. 
Cbap.  82,  S  5,  reads:  "If  tbe  fence- viewers 
adjudge  it  to  be  good  and  sufficient;"  and  the 
reconf  produced  recites  that  "  we  find  it  a  suf- 
ficient fence." 

It  is  objected  that  the  defendant  had  no  no- 
tice of  the  division  of  the  fence  by  tbe 
fence-viewers.  Now,  In  this  case  no  notice  was 
shown  to  have  been  given  defendant  except 
that  implied  by  what  was  called  a  record. 
Rrigga  v.  Baynea,  68  Me.  535, 
The  time  limited  by  fence-viewers  within 
which  each  adjacent  owner  shall  build,  etc. , 
must  be  definitely  fixed. 

Jame$  v.  TSOem.  60  Me.  567. 
"  Within  twelve  days  from  date<rf  reoelTing 
notice  of  this  assignment "  is  not  sufficiently 
definite. 
Ibid. 

Land  must  be  enclosed  or  improved.'and  the 
fact  that  a  part  is  Improved  does  not  require 
d^endant  to  maintain  any  part  of  a  partition 
fence  along  that  part  which  ia  not  improved. 

Ibid. 

Fence-viewers  have  no  anthorl^  to  deter- 
mine the  right  of  adjacent  owners  to  a  partition 
fence. 

md. 

If  a  statute  be  both  penal  and  remedial,  It 
should  be  construed  strictly. 

IHidntifr  cannot  on  trial  give  parol  evidence 
of  contents  of  writing,  etc.,  given  todefendant, 
without  having  given  tbe  regular  previous  no- 
tice to  produce  it. 

Abbott  V.  Wood,  23  Me.  541. 

An  action  to  recover  double  the  value  of  the 
fence  cannot  be  sustained,  unless  tbe  fence- 
viewers  adjudge  the  fence  built  by  the  plaintiff 
to  sufficient,  and  give  notice  Uiereof,  and  of  the 
X  Ks. 


value  of  the  fence  as  ascertained  \ij  them,  to 
tbe  occupant  so  neglecting  to  repair  or  rebtriTd. 

Ibid. 

Tbe  adjudication  by  fence-viewers,  as  to  tbe 
sufficiency  and  value  of  a  fence  built  by  one 
party,  is  invalid  unless  previous  notice  to  the 
other  party  be  given,  of  tbe  time  and  place  of 
tbeir  meeting  to  examine  into  the  subject,  that 
he  may  have  opportunity  to  appear  before  tbem 
to  present  his  views  and  protect  bis  rights. 

Harris  v.  Sturdimnt,  29  Me.  866;  Rev.  Stat, 
p.  368,  §  4;  Scott  v.  Diekinton,  14  Piclt.  276. 

Two  or  more  several  owners  and  occupants 
of  lands  adjoining  tbe  land  of  another  cannot 
legally  join  in  an  application  to  fence-viewers 
for  a  division  of  the  partition  fences, 

Briggt  v.  Haynet,  68  Me.  585.  See  Bou>e  v. 
Beale,  15  Pick.  128. 

Mr.  J.  H.  Mont^mer^t  for  plaintiff; 

If  plaintiff's  cattle  escaped  into  this  luid  of 
defendant,  plaintiff  would  be  a  trespasser.  ' 

Little  V.  laOtirop,  6  Me.  856. 

A  plaintiff  entitled  to  treble  damages,  but  not 
having  demanded  that  amonnt  In  bis  complaint, 
may  have  so  much  as  he  has  demanded. 

Pharit  v.  Oere,  81  Hun,  448. 

The  motion  for  a  new  trial  simply  declares 
that  "tbe  defendant,  after  verdict  against  bim, 
and  before  judgment,  moves  tbat  said  verdict 
be  set  aside  and  a  new  trialgranted."  Motions 
for  new  trials  must  be  fil«l  within  two  days 
after  tbe  verdict,  unless  the  court  by  special 
order  enlarge  the  time." 

Rule  17;  BarHeU  v.  Leteia,  68  He.  800. 

The  defendant  did  not  use  reasonable  dili- 

gence  in  discovering  the  new  evidence  on  which 
e  relies  for  new  trial.  All  tbe  witnesses  at- 
tended the  trial  and  were  on  the  stand.  What 
the  fence-viewers  did  was  aquestion of  inquiir 
all  through  tiie  trial.  The  papers  were  all 
read  In  th«r  presence  and  testified  to  by  them. 
Defendant  had  ample  means  to  learn,  and  bse 
at  the  trial,  all  he  now  relies  upon. 
See  Woodit  v.  Jordan,  62  Me.  495. 
The  fence-viewers'  records  are  conclusive  in 
all  matters  of  which  they  have  jurisdiction. 

Best,  Ev.  8  688;  1  Qreenl.  Ev.  ^  588;  Ooffv. 
Fotcler,  8  Pick.  800;  Cannon  v.  Seveno,  2  New 
£ng.  Sep.  44ft.  78  Me.  810! 

Their  return  of  notice  to  the  parties  is  suffi- 
cient. 

Lamb  v.  IRekt,  11  Met.  600. 

A  juryman  cannot  testify  as  to  how  tbe  Jury 
came  to  a  certain  verdict,  on  nmtion  for  a  new 
trial 

Woodward  v.  Leavitt,  107  Mass.  468. 
Per  Cnriada  i 

Tbe  motion  to  set  aside  tiie  verdict  as  against  • 

tbe  evidence  cannot  properly  be  considered 
against  the  plaintiff's  objection.  The  case  be- 
fore us  does  not  show  tbat  tbe  motion  was  filed 
within  two  days  after  verdict,  as  required  by 
tbe  17th  Rule  of  court.  These  rules  are  as 
binding  on  the  justices  of  the  court  as  on  the 
parties  before  it.  Barttett  v.  Lewi»,tSSTas.mO, 
If  the  motion,  however,  was  in  fact  season- 
ably filed,  we  might  permit  an  amendment  of 
the  record  to  show  that  fact.  We  have  there- 
fore carefully  read  the  testimony  and  there 
seems  to  be  some  evidence  to  sustain  the  verdict. 
It  oMgtA  not  to  be  set  aside  as  bdiwM»ii 

dence.  Digitized  by ' 
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The  motioQ  for  a  new  trisl,  based  on  the  al- 
leged newly  discovered  evidence,  has  been 
fully  considered.  The  issue  to  which  the  new 
evidence  is  applicable  was  whether  the  plaintiff 
had  procured  on  adjudication  by  two  feme- 
viewers  as  to  the  value  of  the  fence.  This  was 
a  Deceasaxv  issue,  and  the  defendant  expressly 
raised  it  {q  bis  brief  statement.  The  witness 
upon  whom  the  defendant  now  relies  was  ex- 
amined at  the  trial  upon  tbatveryissue,  among 
others.  He  was  one  of  the  fence-viewers.  Ttra 
defendant  now  says  be  did  not  then  know  what 
the  wibiess  would  say  about  it.  He  could 
have  ascertained  by  inquiry  while  the  witness 
was  on  the  stand.  There  should  not  be  the 
expense  and  dela;^  of  a  new  trial  to  enable  him 
to  make  the  inquiry  now.  The  presiding  jus- 
tice correcdy  ruled  that  the  recital,  in  the  return 
or  certificate  of  the  fence- viewers,  of  the  giving 
reasonable  notice  to  the  parties,  of  the  intended 
proceeding,  wea  prima  /oe^  evidence  of  such 
notice.  Such  notice  is  always  essential  to  their 
jurisdictioD;  and,  when  they  officially  state, 
in  Uielr  return,  that  the  notice  was  given,  such 
statement  is  pnnui/aaf  evidence  thereof. 

There  is  clearly  no  error  in  the  otberinstruc- 
tions  given,  or  in  the  denials  of  the  defend- 
ant's request  for  instructions,  so  far  as  the 
rulings  were  unfavorable  to  the  defendant. 
Such  rulings  as  were  not  unfovorable  to  him 
he  cannot  complain  of. 

The  exceptions  to  the  admission  and  exclu- 
sion of  testimony  are  evidently  not  relied  on. 

Our  attention  is  not  called  to  any  error  in  the 
rulings  upon  the  testimony. 

Mmon  and  ereeptumt  overruled. 


STATE  of  Maine 

V. 

INTOXICATING  LIQUORS;  O.  H.  Ouppy, 
Qaimant. 

1.  When  a  stetate  is  niaceptible  of  two 
lBt««pr«t»tioaB.  one  of  which  would 
render  It  nneonatltattoiial  and  the 
oUker  vcmld  not,  the  latter  should  be 

S.  It  Is  not  In  the  prorlnee  of  the  Ztwia- 
libtnre  to  enact  a  law  which  will  destroy 
or  materially  Impair  the  ri^t  of  a 
trinl  hy  Jnrj. — which  would  make  it 
obligatory  upon  a  jury  to  find  a  defend- 
ant guilty  whether  they  believed  him  so 
or  not.  ' 

8.  The  atatnte  of  1887,  deeUring  that  the 
p^awnt  of  the  United  States  epoeial 
tax,  as  a  liquor-seller,  shall  be  held  to 
be  prima  facie  oTideneo  that  the  one 
paying  the  tax  is  a  common  seller  of  in- 
toxicating liquors,  only  meana  that 
such  evidence  is  competent  and  suiB- 
ctent  to  Justify  a  Jury  in  flndinff  a  de- 
fendant guilty,  provided  it  does,  m  fact, 
satisfy  them  or  his  gnUt  beyond  a  rea- 
sonable doubt,  and  not  otherwise. 

TSofrm.— United  Stateatax  recent  at  evidmct.  That 
a  statute  Is  vaJld  whlob  makes  the  poetlng  ot  a  Uplted 
8tat«e  tax  receipt,  ruDnlng  to  keeper  of  premises  as 
dealer  in  Intozioatlnft  lienors,  competent  evidence 
that  he  kept  the  premiees  for  the  sale  of  liquors, 
see  Com.  V.  Uhriflr  (Haas.)  ante,p.70B. 
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4.  A  motion  to  set  aside  the  verdict,  and 
for  a  new  trial,  in  a  erimlnal  ease 
tried  in  a  superior  court,  can  be  heard 
and  determined  only  by  the  justice  of 
that  court. 

(Cumberland  Decided  Januair  S>.  IM^ 

OK  exceptions  by  defendant.  Stt^aiiud. 
An  appeal  from  the  Municipal  Court  of 
the  City  of  Portland  on  a  libel  of  41  gallou  (rf 
brandy  seized  by  Charles  W.  Stevens,  a 
officer,  in  a  freight  car  at  the  depot  of  the  Bos- 
ton &  Maine  RaUroad  in  Portland,  and  cliiiiwd 
by  C.  H.  Guppy,  a  drug^st  andapotbecaiyfai 
Portland. 

The  presiding  justice  in  the  superior  conrt, 
hi  his  charge  to  the  jury,  gave,  among  other 
things,  the  following  instruction  and  mling!: 

1.  It  is  in  evidence  that  this  claimant  it  the 
time  this  liquor  was  seized,  or  prior  thereto, 
paid  a  special  tax  to  the  United  .States,  which 
authorized  or  permitted  him  to  conduct  the 
business  of  a  retail  liquor  seller.  The  statute 
says  tfaat  fact  Is  prima  fade  evidence  that  the 
person  so  paying  the  tax  is  a  common  adler  cf 
intoxicating  liquors. 

3.  As  I  have  said,  testimony  has  been  offoed 
tending  to  sAiow  that  Ouppy,  at  the  time  Uk 
liquor  was  seized,  had  paid  such  a  tax;aDd  1 
instruct  you,  as  a  matter  of  law,  that,  it  sod 
was  a  fact,  then  at  this  time  he  was  a  codudm 
seller  of  intoxicating  liquors. 

8.  The  claimant-says  that  he  paid  the  specU 
tax  to  the  United  States  because  he  deemed  it 
to  be  his  duty,  he  being  a  druggist. 

4.  It  is  true  that  a  druggist  has  a  rifdit  to 
have  in  his  possession  intoncating  liquon  in- 
tended to  be  mixed  with  other  ingredieDts,  the 
compound  itself  not  to  be  intoxicating. 

5.  If  you  find  that  Mr.  Ouppy  bou^t  it  ita- 
ply  to  compound  with  otbvr  ingredioits  in  fait 
business  as  a  druggist,  the  mixture  Itadf  not 
being  intoxicating,  then  you  should  find  for 
the  claimant. 

The  defendant  alleged  exceptions  to  Umbs  in- 
structions. 

-  JUr.  D.  A.  Meaher.  for  defendant: 

It  is  evident  the  jury  labored  under  a  mis- 
take, and  were  influenced  by  impropermodres; 
and  this  is  a  proper  case  for  a  new  trisl. 

WiUiams  v.  Buker,  49  Me.  487;  vffiwqf  V- 
Chase,  62  Me.  804;  JfbUom  v.  Skofeld,  St  Me. 
171;  Fimnden  t.  Soger,  Id.  SSI. 

It  is  suflBdent  to  authorize  the  grantiDg  of  a 
new  trial  if  the  court  is  satisfied  that  the  facta 
of  the  case  were  not  fully  understood. 

Bangor -v.  Brurmeick,  27  Me.  851;  Eiuarit 
V.  Currier,  48  Me.  474. 

Legislatures  have  authority  to  enact  retio- 
spective  laws,  if  Utey  affect  remedies  onlj^  bat 
such  laws,  if  thCT  impair  vested  rif^to  or  ck- 
ate  personal  liabilities,  are  uncoortltnticmslaDd 
void. 

Coffin  V.  Rich,  45  Me.  607;  EennAee  Pw- 
eJuue  V.  Laborte,  2  Me.  275;  Oriental  Batik  t. 
Freeze,  18  Me.  110;  Atkineon  v.  Dunlap,  SO 
Me.  Ill,  and  cases  cited. 

Mr.  Oeo.  M.  Soidors.  Oouia$  At^.,  foe 
the  Stale: 

This  court  baa  not  JuiiidictioD  of  a  motfoa 
for  a  new  trial  in  criminal^casea^ontbanDitsd 
that  the  verdic*  M  |^|i^«Q5^|5g^  All«p» 


1888. 


State  t.  Intoxicatino  LKtuoiis. 


868 


tions  w  to  the  sufiBdency  of  evidence  must  be 
addressed  to  and  decided  by  the  justice  of  the 
superior  court. 

Starfe  V.  mU,  48  He.  841;  Staiev.  Smith,  54 
He.  88;  State  t.  IntoaieaHng  Liguon,  68  He. 
131. 

The  refusal  of  the  court  to  grant  the  motioD 
for  order  of  restoration  Is  not  a  subject  of  ex- 
ception, being  a  discretiona^  act  of  the  court. 

State  T.  Smith,  mpra;  Boodji  t.  Qoddard, 
S7  Me.  60S;  French  r.  Staaley.  31  He.  61d; 
St^phentouY.  PiadatamtaF.  <fi  M.  ln$.  Oo.  54 
He.  55;  Leightonv.  Manem,  14  He.  308;  Brag- 
donv.  ApplOon  Mut.  F.  Int.  Co.  43  He.  369. 

The  question  for  the  jury  to  determine  was 
whether  the  liquor  was  intended  for  unlawful 
sale  in  this  State.  It  ts  proper,  on  this  issue,  to 
show  all  the  circumstances  attending  the  busi- 
nesB  of  the  claioiant. 

ataU  T.  FfunkOt,  64  He.  585;  Com,  r.  Dear- 
bam,  109  Haas.  868;  Om.  t.  Stoehr,  Id.  8«5; 
Bisb.  Stat.  O.  g  10S8,  and  cases  cited;  Pub. 
Laws  1887,  chap.  40,  %  8;  State'v.  MeOlynn,  84 
N.  H.  433;  Gam.  v.  Ttinotky,  8  Gray,  480. 

To  be  aTaiiable  upon  exceptions,  an  objec- 
tion to  testimony  must  be  specific. 

Harriraan  t.  Sanger,  67  He.  442;  Bakw  v. 
(kfoper,  67  He.  888;  Bonney  t.  MofHU,  57  He. 
S68;  StapietY.  WeUington,  68  He.  458;  Omard 
T.  Swanton,  89  He.  135. 

To  authorize  the  court  to  sustain  exceptions, 
it  must  afflrmatiTely  appear  that  the  party  ex- 
cepting was  aggrieved  by  the  ruling  to  which 
exceptions  are  taken. 

8oui4  T.  WineUw,  66  He.  447;  State  v.  Pike, 
85  He.  111. 

The  attention  of  the  court  was  not  called  to 
the  error  at  the  time;  hence  defendant's  ezcep- 
tion  cannot  now  be  sustained,  as  he  thereby 
waived  his  right  of  exception. 

Stapkenaon  v.  Thayer,  68  He.  148;  Harvey 
T.  Dodge,  78  Me.  816. 

The  term  "  Intoxicating  liquor"  denotes  any 
liquor  which,  bv  reason  of  Its  containing  alco- 
hol, whether  only  created  by  fermentat&n,  or 
afterwards  extracted  bv  distilling,  and  then 
mixed  with  other  ingredfients,  or  left  pure,  is, 
in  such  quantities  as  may  be  practically  drank, 
capable  of  producing  lotoxication. 

Bish.  Stat.  Cr.  ^  1007;  C<ym.  v.  Bloe.  116 
Mass.  56;  Com.  v.  Peekiiam,  30ray,  514;  Com. 
T.  Peaae,  110  Haas.  412. 

The  statute  establishing  a  rule  otprima  facie 
evidence  is  constitutionaL 

Own.  r.  Wj'Kiom*,  6  Gray,  1;  Com.  v.  Wal- 
taee,  7  Gray,  222;  Com.  v.  Bowe,  14  Gray,  47. 

Walton,  J.,  delivered  the  opinion  of  the 
court: 

One  of  the  provisions  of  the  Act  of  1887, 
chap.  140  (amendatory  of  the  liquor  law),  de- 
clares that  payment  of  the  United  States  spe- 
cial tax,  as  a  liquor-seller,  shall  be  held  to  be 
prima  facie  evidence  that  the  one  paying  the 
tax  is  a  common  seller  of  intoxicating  liquors. 
What  is  the  meaning  of  this  provision?  Does 
it  impose  upon  the  court  the  duty  of  instruct- 
ing the  juty,  as  matter  of  law,  that  proof  of 
such  payment  will  make  it  their  dutv  to  find 
the  defendant  guilty,  whether  they  believe  him 
to  be  BO  or  not?  It  isasufBcient  answer  to  say 
that  a  Jury  cannot  be  so  instructed  in  any  crim- 
inal case.  The  right  of  trial  by  jury  is  guaran- 
1  He. 


teed  by  the  Constitution,  and  it  is  not  within 
the  province  of  the  L^islature  to  enact  a  law 
which  will  destroy  or  materially  impair  the  ' 
right.  The  vei^  essence  of  "trial  by  Ju^"  Is 
the  right  of  each  Juror  to  weig^  the  evidence 
for  himself,  and,  in  the  exercise  of  his  own 
reasoning  faculties,  determine  whether  or  not 
the  facts  involved  in  the  issue  are  proved. 
And  if  this  right  is  taken  from  the  Juror, — if  he 
is  not  allowed  to  weigh  the  evidence  for  him- 
self, is  not  allowed  to  use  his  own  reasoning 
foculties,  but,  on  the  contrary,  is  obliged  to  ac- 
cept the  evidence  at  the  weight  which  others 
have  affixed  to  it,  and  to  return  and  affirm  a  ver- 
dict which  he  does  not  believe  to  be  true,  or  of 
the  truth  of  which  he  has  reasonable  doubts, — 
then  verv  clearly  the  substance,  the  very  essence, 
of  "trial  by  Jury"  will  be  taken  away,  and  its 
form  only  will  remain.  And  if  the  enactment 
under  consideration  must  be  construed  as  hav- 
ing this  effect,  then,  very  clearly,  it  is  uncon- 
stitutional and  void. 

But  we  do  not  think  It  Is  necessary  so  to  con- 
strue it.  We  have  many  similar  statutes,  In 
some  of  which  the  words  used  are  "prima  facie 
evidence,"  and  in  others  the  woros  are  "pre- 
sumptive evidence."  We  cannot  doubt  that 
these  phrases  are  intended  to  convey  the  same 
idea.  Thus,  the  possession  of  a  dead  bird  at 
certain  seasons  of  the  year,  and  the  possession  of 
a  mutilated  uncooked  lobster,  are  declared  to  be 
priTnaftictfl  evidence  that  the  former  was  un- 
lawfully killed,  and  that  the  latter  was  less  than 
ten  and  a  half  Inches  long  when  taken;  while 
the  possession  of  a  salmon  less  than  nine  inches 
in  length,  or  of  a  trout  less  than  five  Inches  in 
length.  Is  declared  to  be  presumptive  evidence 
that  they  were  unlawfully  taken .  Similar  pro- 
visions exist  with  respect  to  the  possession  of 
the  carcasses  of  moose  and  deer  at  those  seasons 
of  the  year  when  it  is  unlawftQ  to  hunt  or  kill 
them. 

Can  it  be  doubted  that  these  provisions  all 
mean  the  same  thing?  We  think  not  And 
we  are  not  aware  that  either  of  them  has  ever 
been  construed  as  making  it  obligatory  upon 
the  jury  to  find  the  defendant  gtultv  whether 
they  believed  him  to  be  so  or  not.  They  mean 
that  such  evidence  is  competent  and  sufficient  to 
justify  a  jury  in  finding  a  defendant  guilty ,  pro- 
viding it  does,  in  fact,  satisfy  them  of  bis  guilt 
beyond  a  reasonable  doubt,  and  not  otherwise. 
It  would  not  be  just  to  the  members  of  the  Legis- 
lature to  suppose  that,  by  any  of  these  enact- 
ments, they  Intended  to  make  it  obligatory  up- 
on the  lury  to  find  a  defendant  guilty.wfaether 
they  believed  him  to  be  so  or  not.  It  is  a  well 
setUed  rule  of  construction,  that  If  a  statute  is 
susceptible  of  two  interpretations,  and  one  of 
the  interpretations  will  render  the  statute  un- 
constitutional and  the  other  will  not.  ^e  latter 
should  be  adopted.  If  it  be  thought  that  these 
statutes,  and  especially  the  one  now  under  con- 
sideration, if  construed  as  atwve  Indicated,  add 
nothing  to  the  weight  of  such  evidence,  it  will 
he  well  to  remember  that  declaratory  statutes 
are  not  uncommon,  and  ttiat  they  are  not  al- 
ways useless.  They  often  serve  to  remove 
doubts,  and  to  give  certainty  and  stalrflity  to  a 
rule  of  law  which  it  did  not  before  possess; 
and  in  these  particulars  the  Act  under  consid- 
eration may  be  regarded  as  a  wise  and  useful 
enactment.  _  CjOO^ 


Digitized  by 


854 


Nkw  England  Rkpobtbb — Sup.  Jdd.  Ct.  of  Maink. 


Tbe  rutinK  of  Ibe  justice  of  the  superior 
court,  not  beiDg  In  barmoay  with  this  inter- 
.pretati<m  of  the  statute,  the  exceptions  must  be 
sustained  and  a  new  trial  granted.  But  the 
motion  is  not  properlv  before  ua.  Motions  for 
new  trials  in  criminal  cases,  tried  in  either  of 
the  superior  courts,  are  to  be  heard  and  finally 
determined  by  the  justices  thereof.  Rev.  Stat, 
chap.  77,  §  82.  And  altboueh  this  is  a  pro- 
ceeding  against  the  liquor  only,  still  it  must  be 
rtiffarded  as  a  criminal  case.  State  v.  Botnnaon, 
49  Me.  385. 

Bxceptiont » uitained,  and  a  new  trial  granted. 

Petera,  Ch.  J.yir^^  I.ibbe7.Foat«r. 
and  Haskell*  JJ.,  coDcuired. 


STATE  of  Maine 

f. 

Beniard  DEYINE. 

1.  The  eertifleate  of  a  aaaflrlstrate  on  a 
complaint  for  aeareli  and  aeinire 

stated  that  the  complainant  *'made  sol- 
emn affirmation  that  the  above  com- 

81aint  by  him  signed  Is  true."  Held,  nif- 
dent. 

IS.  An  allegation  of  former  convletion  is 

■tiAclent.  in  acomplaint  for  search  and 
seizure,  when  it  avers  that  at  a  time  and 
in  a  court  specified  the  person  complain- 
ed of  was  convicted  "of  unlawfully 
keeping  and  depositing  *  *  *  in  said 
county  »  •  *  intoiicating  liquors,  with 
the  Intent  that  said  liquors  should  be 
sold  in  this  State  in  violation  of  law." 

(Cumberland —  Decided  January  27, 1888.) 

ON  motion  in  arrest  of  judgment  by  tiie  de- 
fendant. Overruled. 
The  question  presented  inrolved  the  sufiS- 
clency  of  the  following  complaint: 

State  of  Maine, 
Cumberland,  ss. 

To  the  Recorder  (the  judge  being  absent  from 
the  court  room)  of  our  Municipnl  Court  for  the 
City  of  Portland.  In  the  County  of  Cumber- 
land. 

Ezra  Hawkes  of  R)rtland,  In  said  county, 
competent  to  be  a  witness  In  dril  suits,  on  the 
7th  day  of  August,  a.  d.  1886,  in  behalf  of 
said  State,  on  solemn  affirmation,  complains 
that  he  believes  that  on  the  7th  day  of  August 
in  said  year,  at  said  Portland,  intoxicating 
liquors  were  and  still  are  kept  and  deposited  by 
Bernard  Devine,  of  Portland,  in  said  county, 
in  the  dwelling-house,  and  its  appurt«unces, 
aituated  on  the  southerly  side  of  Adams  Sbeet. 
in  said  Portland,  and  numbered  6  on  said  street, 
and  occupied  by  said  Devine;  a  part  of  said 
dwelling-aouse  being  used  for  purposes  of  traf< 
flc  by  said  Devine;  said  Devine  not  being  then 
and  there  authorizied  by  law  to  sell  said  uquors 
within  said  State;  and  that  said  liquors  then 
and  there  were,  and  now  are,  intended  1^  said 
Devine  for  sale  In  the  State  in  Elation (4 law, 
— against  the  peace  of  the  State  and  contrary  to 
the  form  of  the  statute  in  such  ease  made  and 
provided. 
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And  the  said  complainant,  on  his  solemn  af- 
firmation aforesaid,  farther  alleges  utd  con- 
plains  that  the  said  Bernard  Devtne  haa  been 
before  convicted  in  the  Municipal  Court  for  the 
City  of  Portland,  to  wit,  on  the  29th  day  of 
October,  a.  d.  1880,  of  unlawfully  keepinc 
and  depositing  in  this  State,  in  said  ooon^  oi 
Cumberland,  iiuoxlcatlng  liquors,  witii  the  in- 
tent that  said  liqwm  anould  be  sold  in  this 
State,  in  violation  of  law,  against  the  peace  of 
the  State,  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided. 

He  therefore  prays  that  due  process  be  issued 
to  search  the  premises  hereinbefore  mentJooed, 
where  said  liquors  are  believed  to  be  deposited, 
and,  if  there  found,  that  the  said  liquon  and 
vessels  be  seized  and  safely  kept  until  final  ac- 
tion and  decision  be  had  thereon;  and  that  aaid 
Devine  he  forthwith  appreliended  and  held  to 
answer  to  said  comi^aint,  and  todo and  receive 
sniA  sentence  as  may  he  awarded  aninst  him. 

Ezra  Hawkes. 

Cumberland,  ss. 

On  this  7th  day  of  August  aforesaid,  penon- 
ally  appeared  the  said  Hawkes  and  made  sol- 
emn affirmation  that  the  above  complaint  lij 
him  signed  is  true. 

Beftne  me.    Edwin  L.  Dyer. 

BaldKecorder. 

Meurt.  W.  H.  Looaej^  and  W.  F.  Lut, 

for  defendant: 

Since  the  motion  in  arrest  of  JudgOMBt 
was  filed,  most  of  the  points  therdn  raised  have 
been  decided  In  the  case  of  State  v.  HWeft,  8 
New  Eng.  Bep.  627.  79  Me.  99,  and  adversely. 

But  there  is  one  point  for  the  consideration 
of  the  court  on  this  motion,  viz. :  The  allegation 
of  a  former  conviction  is  not  drawn  in  confonn- 
ity  with  the  requirements  of  the  oommon  law 
or  the  statute.  At  common  law  the  whole 
substance  of  the  former  jwoceedings  ahowinga 
legal  conviction  would  be  required  to  be  set  out. 

Rev.  Stat.  chap.  27,  §  117,  Is  In  derogation  of 
common-law  rights,  and  should  be  constnied 
strictly. 

Mr.  OeorffoS«id«rs.Cwa4r.4(%..  forOe 

State: 

The  complainant  in  this  case  made  affirms 
tlou  to  tbe  complaint,  which  is  sufficient  The 
word  "oath"  includes  affirmation. 

Rev.  Stat.  p.  60.  §  7;  Rev.  Stat  p.  68,  §  6, 
XII.;  Statev.Adams,  8  New  Eng.  Rep.  243.78 
Me.  486. 

The  affirmation  of  the  complainant  is  a  part 
of  the  complaint,  and  that  affirmation  appears 
in  the  following  words,  to  wit:  "On  sowmB 
affirmation  complains;"— again,  "penonal^ 
appeared  the  said  Hawkes  and  made  solemn  af- 
firmation." 

State  V.  Adam»,  Z  New  Eng.  Rep.  S4S,  78 

Me.  488. 

The  allegation  of 'a  prior  conviction,  asset 
out  in  ^is  case,  is  suffiaent,  and  answers  all  the 
requirements  of  the  statute  provisions. 

Statev.  WentVDorth,  05  Me.  247;  Joamt.  A*- 
ert».  Id.  278. 

Per  Cnriam: 

This  complaint  is  sufficient  State'r,  Wtkk, 
8  New  Eng.  Rep.  627,  79  Me.  99. 
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EmUy  W.  JOHNSOK  et  al. 

V. 

Mary  H.  HERRITHEW. 

1.  A  plaintiff  in  a  real  aetloa  ia  a  eom< 
petent  witnew  when  he  claima  title  in 
his  own  riffbt,  and  is  not  made  a  party 
as  "heir  of  a  deceased  party," 

3u  Wlken  parties  aabiiiit  questions  of  &et 
in  actions  at  law  to  the  determination 
of  the  law  court,  they  must  becontent 
with  a  decision  of  such  questions,  with- 
oat  a  review  of  the  testimony  in  the 
opinion. 

"3.  A  person  who  leaves  his  home  for  tem- 
porary purposes,  and  is  not  heard  from, 
for  the  space  of  seven  years,  by  those 
who  Would  naturally  have  heard  from 
hiia,  is  presumed  to  be  dead. 

4.  There  is  no  presamption  tliat  death 

occurred  at  any  Mrticnlar  time  dnr- 
ing  that  period.  That  must  be  proved, 
and  it  may  be  inferred  from  known  cir- 
cumstances. 

-O.  The  fact  that  a  ▼essel  which  sailed  from 
Troon,  Scotland,  heavily  laden  with 
ooal,  for  Havana,  was  never  heard 
from,  may  well  authorise  the  inference 
of  her  loss,  with  all  on  board,  within 
the  six  months  foUowlDg  her  departure. 
Where  several  lives  are  lost  in  the 
same  disaster,  there  is  no  presnmp* 
tion,  from  see  or  sex,  that  either  sur- 
vived the  other;  the  fact  of  survivorship 
must  be  proved  by  the  party  assertinff  it . 

(Waldo  Decided  Jaouarr  88. 1888.) 

ON  report.   Judgment/or  plaintiffs  for  ttoo 
thirdi  of  the  property  demanded. 
The  case  is  stateain  the  opinion. 
Met»r».  W.  P.  Thompson  &  R.  F.  Dun- 
ton*  for  plaintiffs: 

Id  order  to  make  a  valid  conveyaoce,  the 
grantor  must  have  been  in  possession  of  mental 
capacity  sufficient  to  transact  the  business  wiUi 
intelligence,  UDderstanding  rationally  what 
was  doing,  and  fully  comprehending  the  im- 
prat  of  her  act. 

ffotm  V.  IIob$im,  66  Ue.  279;  Darby  v.  Hay- 
ford,  56  He.  246;  Bavey  v.  C7,a»c,  S3  Me.  804; 
St.  Qeiyrge  v.  Biddrf&rd,  76  Me.  598. 

Where  the  fact  of  insanity  has  been  shown, 
its  continuance  will  be  presumed ;  and  the  proof 
-of  a  subsequent  lucid  interval  lies  on  the  party 
who  asserts  it. 
Best,  £v.  §  405. 

The  deed  of  an  Insane  person,  not  under 
guardianship,  obtained  without  fraud  and  for 
an  adeqtute  consideration,  may  be  avoided  by 
his  heirs,  not  only  as  against  his  immediate 
ffrantee,  but  also  as  against  subsequent  bona 
^«  purchasers  for  value  without  Dotlce. 
V.  Hobaon,  58  Me.  461. 

The  testimony  oi.  plainliiXs  showing  that 
their  mother  was  unable  to  write;  the  facts  that 
Aanm  Nickeison,  the  husband,  who  only  bad 
a  dower  interest,  is  made  tbe  principal  grantor 
in  the  deed,  and  signs  first  and  acknowled^^ 
it;  that  a  mortgage  for  the  whole  consideration 
ia  made  to  him  at  the  same  time;  and  that  Mar- 
garet P.  Nickerson  is  not  made  a  party  to  Uie 
i  Mb. 


mortgage,  and  receives  no  tnrt  of  tbe  con^- 
eratiog;  the  fact  that  the  deed  and  morUnge 
were  not  recorded  until  after  the  death  of  Har^ 

Sret  P.  Nickerson,  and  then  both  on  the  same 
y, — are  sufficient  evidence  to  overcome  the 
presumption  of  execution  and  delivery  by  Mar- 
garet P.  Nickerson,  which  is  raised  by  the  rec- 
ord of  the  deed,  and  to  require  proof  of  the 
exetnition  and  delivery  by  her. 
Patterton  v.  SiteU,  67  Me.  669. 
When  a  persiHi  leaves  his  usual  place  of  re- 
sidence, with  an  intention  of  returning  to  it, 
and  continues  to  he  absent  for  seven  years, 
without  being  heard  of,  he  is  presumed  th  be 
dead. 

White  V.  Mann,  36  Me.  861;  Loring  v.  Steine- 
man,  1  Met.  im-.StinehJIM  v.  Emenon,  52  Me. 
465;  iftecen*  v.  MeNamara,  S6  Me.  176;  Went- 
v>orth  v.  Wfntviorth,  71  Me.  78;  Newman  v.  Jm- 
kins,  10  Pick.  516.  ' 

A  conveyance  of  all  the  right,  title,  and  in- 
terest whlui  the  grantor  has  in  and  to  the  land 
described  in  bia  deed,  conveys  only  the  right, 
title,  and  interest  which  he  actually  has  at  the 
time  of  his  deed. 

Coe  V.  Feraona  Unknown,  48  Me.  489. 

Although  a  person  who  has  not  been  heard 
of  for  seven  years  is  presumed  to  be  dead,  tbe 
law  raises  no  presumption  as  to  the  time  of  his 
death;  and  therefore,  if  anyone  has  to  establish 
the  praise  period  during  Uiose  seven  years  at 
which  such  person  died,  he  must  do  so  by  evi- 
dence. 

1  Taylor,  £v.  ^  157;  Davie  v.  Brifs*,  97  U. 
S.  628  (24  L.  ed.  1086):  MeCartee  v.  Oamet,  1 
Barb.  Ch.  455;  Smith  v.  Knowlton,  11  N.  H. 
191;  Newman  v.  Jenkins,  10  Pick.  516 

One  who  has  sailed  in  a  vessel  which  has 
never  been  heard  of  for  such  length  of  time  as 
would  be  sufficient  to  allow  information  to  be 
received  from  any  part  of  tbe  world  to  which 
,tbe  vessels  or  persons  on  hoard  mi^t  he  ex- 
pected to  have  been  carried,  and  who  lias  never 
oeeo  heard  of  since  the  vessel  sailed,  may  be 
presumed  to  be  dead. 

WHte  V.  Mann.  26  .Ma  861. 

The  granting  of  letters  of  administration  is 
conclurave  proof  of  death  of  the  intestate. 

Newman  v.  Jenkins,  10  Pick.  515.  SeeJ^ert 
V.  Badetiff,  10  N.  H.  242;  Titdale  v.  Omneeti 
cut  Mut.  L.  Ina.  Co.  26  lows,  170;  A  (7.  28 
Iowa.12;  Moons  v.  De  Bemales,  1  Rusb.  801- 
807;  Thompson  v.  Donaldson,  8  Esp.  68;  Brig, 
ham  V.  Fajftrweather.  140  Mass.  416. 

In  cases  like  this,  there  is  no  presumption  of 
survivorship. 

Neip^l  V.  Niehols,  12  Hun,  604;  Stinde  v. 
Goodrich,  SItedf.  87;ieuMef;v..ffa/^f,2SEan. 
276;  Best,  £v.  g  410;  1  Greenl.  Ev.  gg  29,  80 
and  notes. 

Mr.  William  H.  Fogler,  for  defendant* 

Seven  years  having- eiapsed  without  intflii- 
geoce  concerning  a  person,  the  presumption  is 
that  he  is  dead. 

1  Greenl.  £v.  S  41;  4  iStark.  Ev.  468;  White 
V.  Jfann,  26  Me.  861. 

The  date  of  bis  death  is  to  be  determined 
tbe  court  from  all  the  circumstances  of  the 
case.  As  stated  by  Mr.  Oreenleaf  (1  Greenl.  Ev. 
g  41):  "Upon  an  issue  of  the  life  or  death  of  a 
party,  tbe  jury  may  find  tbe  tact  of  death  from 
tbe  lapse  of  a  shorter  period  than  seven  years, 
if  other  circumstances  (M)ncur;  afc->lt  the  party 

DigilizedbyVjOO  ,  599 


836 


Xew  Bnoland  Bskhvisk— Sup.  Jvd.  Ot..ov  Haiitb. 


law. 


wiled  OD  ft  Tojage  which  should  have  long 
since  been  acccHnpUshed,  and  tbevesaeUuunot 
bem  heard  from. 

See  Whttg  V.  Mann,  aupra;  Smith  t,  Knoul- 
ton,  11  N.  H.  191;  Kituj  v.  Paddock,  18  Johns. 
141;  Oern/  v.  Pott.  18  How.  Pr.  118;  Wattcm  v. 
Si^,  1  Stark.  121  (2  E.  C.  L.  64). 

The  time  of  death  ia  to  be  inferred  from  cir- 
cumstantial evidence  which  leada  [the  mind  to 
such  a  conclusion. 

Smith  V.  Kmnolton,  11  N.  H.  191. 

But  the  case  shows  that  letters  of  adminlatra- 
tion  were  Issued  upon  Aaron  W.  Nlckerson's 
estate  on  the  second  Tuesday  of  August,  1880. 
This  fact  is  coDclusive  proof  of  his  Math  at  the 
time  such  letters  were  issued. 

1  Greenl.  Et.  g  41;  Hewman  r.Jenkiiu,  10 
Pick.  516. 

By  the  Roman  law  and  by  the  French  Code, 
'there  were  certain  presumptions  as  to  the  ques- 
tion of  survivorship,  l)a8ea  upon  age,  sex,  etc. 

See  1  Greenl.  Ev.  %  29. 

No  such  presumptions  obtain  In  this  country. 

See  Smith  v.  Groom,  7  Fla.  81 ;  1  Greenl.  Ev. 
%  80;  Gttye  v.  Leaeh,  8  Met.  871;  Moehrii^  v. 
Mitehea.  1  Barb.  Cfa.  264,  a£9nned  in  8  Dento. 
610. 

The  law  presumes  ereiy  person  to  be  of 
sound  mind. 

Swinb.  WUls,  4S,  pt.  2,  S  8,  pi.  4;  1  Bedf. 
Wills,  16;  Wait  v.  MaxmU,  5  Pick.  3ll 

The  burden  of  proof  of  mental  incapacity  ia 
upon  the  party  asserting  it. 

ffmoe  V.  Bmce,  99  Mass.  88. 

Absolute  soundness  of  mind  is  not  necessary 
to  enable  a  person  to  make  a  valid  contract  or 
conveyance.  It  is  suflBcient  if  bis  mind  fully 
or  reasonably  comprehends  the  import  of  the 
particular  transaction  in  which  he  is  engaged. 

7  Wait,  Act.  &  Def.  155;  Sovep  v.  Bobton,  55 
Me.  266;  Farrutm  v.  Brookt,  9  Pick.  313;  Den- 
nett V.  Dennett,  44  N.  H.  SSI. 

The  testimony  of  the  demandants  is  incom- 
petent and  inadmissible. 

Rer.  Stat.  chap.  83,  g  98;  Higgine  v.  Butler, 
8  New  Eng.  Rep.  378.  78  Me.  S20. 

They  are  demandants,  as  heirs  of  their 
mother.  The  mother,  if  alive,  would  be  the 
party,  and  not  they. 

Wentu>ortk  y.  Wentworth,  71  Me.  75. 

The  deed  of  an  insane  person  not  under  guar- 
dianship is  not  void,  but  voidable,  and  may  be 
confirmed  by  him  if  afterwards  sane,  or  by  his 
heirs. 

Hotey  V.  Hohton,  58  Me.  468;  AUia  v.  BiU- 
ings,  eftlet.  416;  Wait  v.  Maxioell,  6  Pick.  317; 
Arnold  v.  Richmond  Iron  Works,  1  Gray,  484. 

So,  if  an  insane  person  give  a  deed,  and  after- 
wards becomes  sane,  he  must  disaffirm  bis  deed 
within  a  reasonable  time  after  tie  Is  restored  to 
sanity  ;  and,  by  parity  of  reasoning,  if  the  heirs 
of  an  insane  person  would  avoid  bis  deed,  tibey 
must  do  so  within  a  reasonable  time  aft^  the 
death  of  their  ancestor. 

2  Kent,  Com.  286; -floftiWAMi  v.  Weeks,  56  Me. 
102;  Emmons  Y.Murray,  16  N.  H.  386;  IWashb. 
Real  Prop.  806,  and  cases  cited  in  note  8, 

Haskellt  J.,  delivered  tlie  opinion  of  the 
court: 

Writ  of  entry.  Plea,,  nvl  disseisin.  Both 
parties  claim  title  under  Margaret  P.  Nicker- 
sw.  The  tenant  claims  Uiat  Harg^rM  con> 
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veyed  the  premises  to  her  son,  Aaron  W.  Nick- 
erson,  in  1875,  but  demandants  say  that  such 
deed  void  for  fraud,  and  inoperative  for  waat 
of  her  capacity  to  make  the  gr&nt,  and  for  wiot 
of  delivery. 

Upon  this  issue  the  tenant  objects  to  tbe  com- 
petency of  Mrs.  Heath,  one  of  thedanandants, 
because  she  claims  to  have  inherited  a  shareof 
the  property  as  heir  to  her  mother,  Margaret  P. 
Nickerson. 

This  objecdon  is  not  well  talun,  fw  Mn. 
Heath  deniands  in  her  own  right  that  whiiA 
she  inherited  from  her  mother,  and  is  not  made 
a  party  as  "  heir  of  a  deceased  party."  Rev. 
Stat.  chap.  82.  $  98;  Higgina  v.  Afttfr.  8  New 
Eng.  Rep.  278,  78  Me.  620. 

It  appears  that  in  January,  1875,  while  on  t 
visit  to  her  daughter,  Mrs.  Heath,  in  Boston. 
Mrs.  Marguet  P.  Nickenon  was  striclten  with 
paralvsis,  or  some  kindred  malady,  that  pros- 
tratea  her  bodilv  and  confused  and  unset- 
tled her  mind;  tnat  fn  the  following  ManA, 
being  somewhat  restored,  sbe  was  taken  to 
her  nome  in  Belfast,  where  she  and  her  hus- 
band resided  with  their  son,  Aaron  W.  Nicko*- 
Bon,  until  ber  death  in  the  following  Odolier: 
that  ever  after  her  illness  in  January  she  ai 
times  could  not  recognize  her  children  and 
friends,  and  persisted  in  calling  one  of  tlie- 
daughters  Aaron. 

An  office  copy  of  a  deed  of  tite  demanded 
OTemises  from  Margaret  P.  to  ber  schi,  Aaroa 
W.,  dated  and  recorded  April  15, 1875,i8sctap 
as  evidence  of  a  conveyance  of  the  property  to 
him.  The  original  is  not  produced,  nor  is- 
any  reason  given  for  withholding  it;  no- is  the 
subscribing  witness  who  took  the  acknowledg- 
ment of  the  deed  as  s  magistrate  called  to 
testify. 

A  mortgage  of  the  same  property  is  also  ia 
evidence,  dated  the  same  day,  and  recorded 
December  21, 1875,  after  the  death  of  Marniet 
P.  in  tbe  preceding  October,  from  Aaron  W.  to 
ber  husband,  Aaron,  conditioned  to  secure  tbe 

Kymcnt  of  $1,200  in  installments,  the  lut  fall- 
J  due  in  four  years;  and  a  discharge  <tf  the 
same  Is  shown  by  the  record  August  26, 187t; 
but  no  other  evidence  is  adduced  upon  thai 
subject. 

From  a  careful  consideration  of  all  tbe  evi- 
dence, without  reviewing  it  in  detail,  the  court 
is  of  opinion  that  tbe  supposed  deed  from  Htf- 
garet  P.  Nickerson  to  ber  son  Aaron  W.  .did 
not  operate  as  a  conveyance  of  the  property  to 
him.  It  has  become  a  recognized  rule  in  this 
court  that  in  actions  at  law,  when  the  i»rt)tt- 
submit  questions  of  fact  to  the  determinatioo  d 
the  law  court,  they  must  be  content  with  ade- 
cisiou  of  them,  without  a  review  of  tbe  tedi- 
moDT  in  the  opiniMi,  and  reasons  stated  is 
d^. 

Margaret  P.  Nickerson  died  in  Octt^.  16T9. 
seised  of  the  demanded  premises,  leavinethnt 
children,  the  demandants  and  Aaron  W.,  to 
whom  the  same  descended  in  undivided  sham 
of  one  third  each,  so  that  the  demandants  t«- 
came  seised  of  two  undivided  thirds  thoeoT. 

Tbe  other  one  third  descended  to  Aaron  W., 
who,  accompanied  by  his  wife,  and  three  cbil 
dren  all  under  ten  years  of  age.  sailed  Febnui? 
8, 1880,  ftomTroon,  Scotland. in Gommandofa 
vessel  loaded  with  coal  for  Havana;  now  of 
whom  have  since  been  heard  ^m. 
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HiB  father,  Aaron,  died  September  S,  1886, 
fa&vinj^  quitclaimed  all  his  interest  In  the  de- 
mamled  piamises  to  the  tenant  September  11, 
1880;  TC  that,  if  Aaron  W.  died  before  that 
date,  leaving  do  fsbildren  surriving  him,  his  one* 
third  share  of  the  same  descends  to  bis  father, 
and  passed  under  the  tatter's  deed  to  the  tenant; 
bat  if  Aaron  W.  survived  that  date,  then  noth- 
ing passed  by  the  father's  quitclaim  deed  to  the 
tenant  {POcc  v.  QaMn,  29  Me.  168;  Crocker  v. 
PSeree,  81  Me.  177;  Ooe  v.  Pw«m*  Unkrunen,  48 
Me.  4SS:  Walker -v.  Lincoln,  A6Vit.  67;  Bar- 
riman  v.  Cray,  49  Me.  637;  Seady.  Fogg.  60 
Me.  479;  Pow€r$  r.  Patten,  71  Me.  588);  and 
the  demandants  inherited  from  him  two  thirds 
of  his  one  third  in  the  demanded  premises, 
making  their  interest  in  the  same  eight  ninths 
fai  all. 

A  person  who  leaves  his  home  for  temporary 
purposes,  and  is  not  beard  from  for  the  space  of 
seven  years  by  those  who  would  naturally  have 
beard  from  him,  is  presumed  to  be  dead  (Went- 
vorth  V.  Wentworth,  71  Me.  78;  8teren$  v.  Me- 
Namara,  86  Me.  176;  Loring  v.  StHneman,  1 
Met.  204);  but  the  death  of  such  person  at  any 
particular  time  during  tliat  period  is  never  pre- 
sumed, but  must  be  proved  {Newman  v.  Jen- 
kinm,  10  Pick.  615). 

Death  may  be  proved  by  sbcwingfscts  from 
which  a  reasonable  inference  would  lead  to 
that  conclusion;  as,  by  proving  that  a  person 
sailed  in  a  particular  vessel  for  a  particular 
voyage,  and  that  neither  vessel  nor  any  person 
on  b<Mrd  had  been  heard  of  fora  length  of  time 
sufficient  for  information  to  be  received  from 
that  part  of  the  globe  where  the  vessel  might 
be  dnven  or  the  persons  on  board  of  her  might 
be  carried.    White  v.  Mann,  38  Me.  861. 

If  death  maybe  inferredfrom  tbefacts  shown, 
it  logicalW  follows  that  the  time  of  the  death 
may  be  fixed  with  more  or  less  certainty  in 
the  same  manner.  Wateon  v.  King,  1  Sterk. 
121. 

In  the  case  at  bar  the  vessel  commanded  by 
Aaron  W.  Nickerson,  heavily  laden  with  coal, 
sailed  from  Troon,  in  the  south  of  Scotland, 
for  Havana, — •&  voyage  usually  accomplished 
in  from  twenty -five  to  forty  days,— in  the  track 
of  many  sailing  vessels  and  steamers  plying  be- 
tween the  north  of  Europe  and  America.  In 
the  (Sise  of  shipwreck,  it  is  improbable,  if  not 
impossible,  that  the  Benj.  Haseltine,  if  driven 
asbore,  should  not  have  been  reported  in  the 
United  States  within  six  months  of  her  loss. 
If  any  on  board  of  her  had  been  rescued  by 
passing  vessels,  they  would  'have,  within  that 
time,  sent  the  intelligence  of  shipwreck  to  the 
home  port  of  the  vessel.  The  circumstances 
surrounding  the  vessel  and  the  voyage  that  she 
entered  upon  may  well  authorize  the  inference 
of  her  leas,  with  all  on  board,  within  the  six 
mfinths  following  the  date  of  her  departure 
from  Scotland;  and  a  jury  would  be  author- 
ized to  find  the  death  of  her  master  and  hitt 
family  prior  to  September  11,  1880. 

The  weight  of  authority  at  the  present  day 
seems  to  have  establishea  the  doctrine  that, 
where  several  lives  are  lost  in  the  same  disaster, 
there  is  no  presumption,  from  age  or  sex,  that 
dtber  survived  the  other;  nor  Is  it  presumed 
that  all  died  at  the  same  moment;  but  the  fact 
of  siuvivorship,  like  every  other  fact,  must  he 
proved  by  Oie  party  asseitiDg  It  underviood 
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V.  WiTig,  4  De  G.  M.  &  Q.  638,  afBrmed  on  ap- 
peal In  Win^  V.  Angrave,  8  H.  L.  Cas.  183;  Nev>- 
eU  y.  Jfiehait.  76  N.  Y.  78;  Cooe  v.  Leaeh,  8  Met. 
871;  a.  a  41  Am.  Dec.  S18,  m,  note. 

In  the  absence  of  evideneefrom  which  the  con- 
trary may  be  inferred,  all  may  be  considered  to 
have  penshedat  thesame  moment;  not  because 
the  fact  is  presumed,  but  because  of  failure 
to  prove  the  contrary  by  those  asserting  it. 
Property  rights  must  necessarily  be  settled  on 
that  theory. 

In  the  case  at  bar  the  father  was  a  man 
forty  years  of  age,  and  his  minor  children  un- 
der ten.  The  last  known  of  either  was  upon 
their  sailing  frqm  Scotland.  No  evidence  what- 
ever gives  any  light  upon  the  particular  perils 
they  encountered  at  death.  The  children  are 
not  proved  to  have  survived  their  father;  and 
therefore  he  died  without  issue,  and  his  one 
third  of  the  demanded  premises  descended  to 
bis  father,  Aaron,  prior  to  the  date  of  the  latter's 

auitclaim  to  the  tenant,  and  passed'to  her  un- 
er  it. 

By  Rev.  Stat.  chap.  104,  %  10,  it  is  provided 
that  "the  demandant  may  recover  a  specific 
part  or  undivided  portion  of  the  premues  to 
which  he  proves  title,  allhoogh  less  than  he  de- 
manded." 

Judgment  for  the  demandantt  for  an  undu 
vided  two  thirds  of  tkepremitea  demanded. 

Peters,  Oh.  J.,  Walton.  Dataforth* 
Ubboy-.  and  EKerjr.  JJ.,  concurred. 


Isaac  JACKSON 

c. 

WiUiam  P.  CASTLE. 

Sliding  in  a  street  accompanied  with 
boisterous  conduct,  calculated  to  fright- 
en horses  lawfully  traveling  therein, 
mmtf  be  a  public  nnisMice;  but  one 
who  is  dajnaged  thereby  must  alleiTA 
the  fiketa  constituting  the  nuisance^ 
and  show  that  it  was  the  proximate 
cause  of  bis  damage,  to  enable  him  to 
recover  his  damages  from  the  party 
creating  it. 

(Waldo — Decided  January  28, 188B.) 

ON  report.   Ptaintiff  nontuit. 
The  point  is  stated  in  the  opinion. 
Mr.  Joseph  Williamson,  for  plaintiff: 
The  public  have  a  riebt  to  require  that  who- 
ever uses  the  limits  of  the  highway  for  any  pur- 
pose should  make  such  reasonable  use  oi  it  as 
not  unnecessarily  to  place  objects  there  to 
frighten  horses. 

Mn«M)  V.  Enfeld,  42  N.  H.  %X\. 
An  indmdual  who  does  anything  llkelv  to 
frighten  the  horse    a  traveler  is  liable  in  aam- 
ages  for  the  injuries  caused  thereby. 
Shearm.  &  Kedf.  Neg.  g  886. 
So,  one  who  careleesly  fired  a  gun,  by  which 
the  plaintiff's  horse,  standing  on  the  opposite 
side  of  the  road,  became  frightened  and  ran 
away,  was  held  responsible. 
GdU  V.  Fither,  11  Mass.  187. 
The  act  of  exploding  firecrackers  in  a  public 
street,  even  on  the  4th  of  July,  is  wrongful; 
and,  if  any  injury  results  therefrom,  the  injured 
party  has  a  remedy  agi^^t^  ii(ro^^|^^ 
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See  ChtUain  v.  Tkompaon^  39  Barb.  318;  Vo»- 
JmrgA  v.  Moak,  1  Ciub.  458. 

Although  modern  decisions  have  ezteoded 
the  legitimate  uses  of  streets  beyond  any  pur- 

n contemplated  in  the  days  of  Blackstone, 
etermining,  as  in  Purpkv.  Oreenjicld,  188 
!S3ass.  1,  that  it  cannot  be  laid  down,  "as  a  uni- 
versal proposition, that  aoj  and  every  use  of  any 
kind  of  velocipede  upon  the  sidewalk  is  unlaw- 
ful," or,  as  in  Taylor  v.  Ovodmn,  L.  R.4.  Q.  B. 
Div.  328;  Am.  L.  Rev.  13,  770,  thata  bicyde  is 
a  carriage,  and  thereby  placed  uponan  equality 
with  vehicles  drawn  by  horses, — they  have  not 
yet  g^ne  to  the  extreme  point  that  sliding  down 
the  sidewalk  of  a  city  street  is  a  legitimate 
mode  of  passage.  "Streets  are  not  proper  places 
for  the  recreation  of  sliding  down  hill." 

McCarihy  t.  Portland,  Sj  Me.  168;  Bav  t. 
ManehMter,  46  N.  H.  60;  Shapherd  v.  Ch^, 
4  Allen,  118. 

Altbouffb  "sliding  down  on  the  way  to  busi- 
ness or  stmool"  might,  under  circumstances,  be 
a  rightful  use  of  the  sidewalk,  the  allegation 
that  the  defendant  was  acting  "contrary  to 
the  law"  destroys  any  such  presumption  in  his 
favor.  If  the  outcries  and  hallooing  contributed 
to  the  result  charged,  they  were  equally  illegal 
with  the  sliding.  A  right  of  way  cannot  be  thus 
Abused.  It  has  Ijeen  held  a  trespass  (or  one  to 
Atand  upon  a  street  and  insult  aooth^  by  words. 
AdajMV.  Riiert,  11  Barb.  890. 
A  statute  which  does  not  give  the  action,  but 
is  only  in  affirmance  of  the  common  law,  need 
not  be  recited. 
Bsc.  Abr.  Pleas,  B,  5,  8. 
But  a  private  Act  of  Parliament,  or  any  other 
private  record,  may  be  brought  before  the  jury 
and  given  in  evidence,  if  it  relates  to  the 
issues  in  question,  though  it  be  not  pleaded;  for 
the  jury  are  to  find  the  truth  of  the  fact  in  ques- 
tion, according  to  the  evidence  brou^t  before 
them." 

Eep.  N.  P.  788,  citing  Hobart,  373,  and  Oo. 
Jac.  112. 

If  the  act  prohibited  by  statute  is  an  of- 
fense or  ground  of  action  at  common  law,  the 
indictment  or  action  may  be  in  the  common-law 
form;  and  the  statute  need  not  be  noticed,  even 
though  it  prescribe  a  form  of  prosecution  or 
of  actim.  The  statute  remedy  merely  cu- 
mulative. 

Andrew  v.  Hundred  of  Lewkner,  Yelv.  116, 
note  1. 

In  an  action  bv  a  town  to  recover  the  price 
of  a  right  of  Qabing,  sold  by  them  under  an 
authority  derived  from  a  statute,  it  is  not  ne- 
cessary to  set  forth  in  the  declaration  their  au- 
thority to  make  the  sale. 

Taunton  v.  CasieeU.  4  Pick.  376. 

Private  statutes  may  bf  proved,  though  not 
set  out  in  pleading,  where  it  Is  necessary  to 
slate  them  as  part  of  the  cause  of  action. 

Atlantic  Mvt.  F.  Int.  Co.  v.  Sanders,  36  N. 
H.  353. 

Even  in  an  action  on  the'case  upon  astatute, 
brought  by  a  party  aggrieved,  to  recover  dam- 
ages merely,  it  Is  not  necessary  to  allege  in  the 
declaration  that  the  injurious  act  or  n^lect  of 
the  defendant  was  contraformamttatvti. 

Reed  v.  Northjield,  18  Pick.  94. 

Mr.  William  H.  Fogler,  for  defendant: 

Highways  may  lawfully  be  used  fw  other 
purposes  than  public  travel,  provided  such  use 
603 


be  not  inconsistent  and  inc<»npatiUe  with  the 
reasonably  free  passage  over  them  trf  wboerat 
has  occasion  to  travel  upon  them.  Thej  sn 
designed  and  constructed  for  the  general  coa- 
venience  of  mankind,  to  be  used  for  all  thoK 
purposes  to  which,  from  the  earliest  period  of 
their  construction,  they  have  been  accustomed 
to  be  appropriated;  aud  it  cannot  be  aaaiaaiia 
for  anyone  to  use  tbem  as  tbey  have  been  or- 
dinarily used. 

Grata  v.  8/iattuek,  86  N.  H.  257. 

The  allegation  that  the  sliding  of  the  defend- 
ant and  others  was  "contrary  to  law"  is  not  i 
sufficient  allegation  that  the  defendant  wsasct- 
ing  wrongfuUy.  Whether  the  defendant's  act 
was  lawful  must  be  determined  by  the  chsncts 
of  the  act  itself.  The  allegation  "cwtraiy  to 
law"  does  not  control. 

dm.  V.  A/rtua,  126  Maas.  348;  State  t.  Out- 
nOly,  63  He.  213. 

"Law,"  in  its  legal  signification,  is  either  the 
common  law  of  the  land  or  a  statutory  enact- 
ment. 

Bouv.  L.  Diet. 

The  declaration  does  not  aver  that  the  phia- 
tiff  was  in  the  eierdse  of  ordiuaiy  cars.  In 

order  to  be  entitled  to  recover,  he  must  prore 
that  he  was  using  such  care. 

Murphy  V.  Deans,  101  Mass.  455;  Diekty  t. 
Maine  Tel.  Co.  43  Me.  492. 

The  exercise  of  due  care  by  the  plainlifF  be- 
ing an  allirmative  proposition  which  he  isboood 
to  prove,  it  is  necessary  that  it  be  alleged  io  the 
declaration. 

Cbitty,  PI.  214. 

Boys  on  the  highway,  even  sliding  and  hil- 
looing,  are  not  unusual  object  calcaltted  to 
frighten  well-brolun  horses. 

See  NidboU  v.  Athent.  66  Me.  403. 

The  declaration  does  not  allege  that  the  fdtis- 
tiff  WHS  using  the  way  as  a  traveler.  The  aver- 
ment that  he  was  "in  the  exercise  of  Us  voes- 
tion,"  and  "lawfully  in  and  upon"  the  way, 
may  be  true,  and  uie  plaintiff  may  not  htn 
been  a  traveler. 

While  tbe  fact  that  he  was  not  a  innkr 
would  not  prevent  bis  recovering  againt  tbe 
defendant  in  any  event,  yet  such  fact  would 
preclude  him  from  recovering  for  acts  <A  the 
defendant  which  amounted  mere^  to  an  ob- 
struction of  the  way  or  an  interference"  wiih 
public  travel. 

Slodgett  v.  Botton,  8  Allen,  887;  r. 
LoraeU,  119  Mass.  473. 

Haaketl,  J.,  delivered  the  opinioa  ottbe 
court: 

Does  the  plaintifl'sdeclarationaetoutaeiiiac 
of  action?  It  cbarces,  in  substance,  thtt  the 
plaintiff,  being  lawfully  In  a  public  sireet-wiA 
his  two-horse  team.  Buffered  special  damage  is 
tbe  loss  of  a  boise,  by  reason  of  both  boon 
taking  fright  at  the  defendant's  sliding  io  tbe 
same  street,  with  others,  engaged  in  bcHStcfDOf 
outcries  incident  to  their  sport. 

Sliding  io  a  street,  accompanied  with  boiiur- 
ous  conduct,  is  not  necessarily  nnlawfoL  K« 
is  it  necessarily  a  public  nuisance.  Tbe  snr 
ment  that  defendant's  acts  were  "contrarr  H 
law"  does  not  help  the  plaintiff's  case.  » it 
merely  a  conclusion  that  be  draws  from  tbe  tteH 
stated.  If  the  facts  do  not  warrant  it.  the  court 
cannot  adopt  it.         p  i 
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1688.  Statb  t.  Wtmam. 

Slidine  in  a  street,  accompanied  with  boister- 
>  IS  conduct,  calculated  to  nighteu  horses  law- 
fully travelinfr  therein,  maybe  apublicDuisance; 
bat  there  is  no  such  avenneDt  in  the  declara- 
tioD.  Sliding  ma;  be  probibited  in  streets  hy  a 
city  ordinance,  and  a  violation  ot  the  same 
would  be  evidence  tending  to  show  negligence. 
If  the  plaintiff  would  reoover^  be  most  show 
negJijrent  or  unlawful  conduct  to  be  the  proxi- 
mate cause  of  bis  injury. 

Plaintiff  jumtuit. 

Peter*.  Ch.  J,,  Walton.  D&nforth. 
Ubbex*       Emerjr.  JJ.^  coucuxred. 


STATE  of  Maine 

V. 

Henry  WTMAN. 

Tbe  allegation  of  former  eonvlctlon  in 

an  indictment  for  a  single  sskle  of  in- 
toxicating liquor  averred  that,  at  a 
specified  term  of  the  court,  the  defend- 
ant was  convicted  "of  selling  a  quantity 
of  intoxicatinfc  liquors."  Held,  snm- 
ei«nt. 

(Waldo  Decided  January  Jffl,  1888.) 

ON  exceptions  by  defendant.  Ovarvled. 
The  exceptions  were  to  the  ruling  of  the 
court  that  the  foUowing  indictment  did  suffi- 
ciently charge  a  former  conviction: 

State  of  Maine. 

Waldo,  88. 

At  the  Supreme  Judicial  Court  begun  and 
holden  at  Belfast,  within  and  for  the  County 
of  Waldo,  on  the  third  Tuesday  of  October, 
in  the  year  of  our  Lord  one  thoiisand  eight 
hundred  and  eighty-six. 

The  jurors  for  said  State,  upon  their  oaths, 
present  that  Henry  Wvman,  of  Belfast,  In  the 
county  of  Waldo,  on  the  6th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred' and  eighty-six,  at  Belfast,  {foresaid, 
without  any  lawful  authority,  license,  or  per- 
mission, did  then  and  there  sell  a  quantity  of 
intoxicating  liquors,  to  wit,  one  pint  of  intox- 
icating  liquors,  to  one  Wilder  8.  Grant,  against 
the  peace  of  the  State,  and  contrary  to  the  form 
of  the  statute  in  such.case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  that  the  said 
Henry  Wyman  waa  duly  convicted  by  the  Su- 
preme Judicial  Court,  at  a  term  thereof  holden 
at  Belfast,  within  and  for  the  County  of  Waldo, 
on  the  first  Tuesday  of  January,  a.  d.  1886,  of 
selling  a  quantity  of  intoxicating  liquors. 

A  true  bilL  Benjamin  F.  Hall,  Foreman. 
Reuel  W.  Btfgers,  Connty  Attorney, 

Mr.  William  H.  Foffler,  for  respondent: 
The  respondent  is  indicted  for  a  sale  of  in- 
toxicating liquor  in  violation  of  Rev.  Stat.  cbap. 
27,  g  S4,  as  amended  by  Pub.  Laws  1885,  chap. 
366,  §  2. 

Section  57  ot  said  chapter  provides  that  "it 
is  not  requisite  to  set  forth  particularly  the 
record  of  a  former  conviction,  but  is  sufficient 
to  allege  briefly  that  such  person  has  been  con- 
victed of  a  vlolBtion  of  any  particular  provl- 
don,  or  as  a  common  seller,  as  the  case  may  be." 

ITiia  Indictment  does  not  allege  that  ue  re- 
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spondent  had  been  convicted  of  "a  violation  of 
any  particular  provision." 

The  allegation  of  a  former  conviction  should 
show,  either  by  express  words  or  by  reference 
to  the  statute,  that  tbe  former  conviction  was 
for  the  exact  offense  charged  in  this  Indict- 
ment. Sec  form  in  case  of  common  seller, — 
Rev.  Stat.  chap.  27,  g  68. 

In  State  v.  Wentvxn'th,  65  Me.  384,  and  in 
State  V.  Oorham.  Id.  270,  In  which  the  court 
says  technicality  is  not  required  io  chaining  a 
former  conviction,  the  inaictment  named  uie 
statute  under  which  the  former  conviction  was 
had. 

Mr.  Robert  F.  Dnnton.  County  Atty.,  tot 
the  State: 

The  allegation,  in  tbe  indictment,  of  a  former 
conviction,  is  sufficient  under  the  statute. 

Rev.  Stat.  chap.  27,  gg57, 63;  State  v.  Bobin- 
ton,  89  Me.  150;Stete  •v.WentworGi,  6S  Me.  247; 
StaU  V.  Oorham,  Id.  270;  State  r.  Dolan,  69 
Me.  578. 

Haskell.  J,,  delivered  the  opinion  of  the 
court: 

The  indictment  charges  a  single  sale  of  in- 
toxicating liquor,  in  apt  terms,  contra  formam 
atatuti,  and  further  avers  that  at  a  particular 
term  of  court  the  defendant  was  convicted  "of 
selling  a  quantity  of  intoxicating  liquor." 

Rev.  Stat.  chap.  27,  g  88,  prohibits  tbe  sale 
of  intoxicating  liquor.  Section  34,  as  amended 
by  Act  1885,  chap.  866,  §  2,  provides  that 
whoever  sells  any  intoxicating  liquor  In  viola- 
tion of  this  chapter  forfeits,  etc.,  and  on  every 
subsequent  conviction  diall  be  punished  by  fine 
and  imprisonment. 

The  indictment  charges  a  prior  conviction  of 
the  same  unlawful  act  charged  in  it;  and  is 
sufficient  under  Rev.  Stat.  chap.  27,  S  57.  A 
record  of  conviction  no  more  specific  than  this 
indictment  was  held  sufficient  in  &ate  v.  £a<A- 
«B,  5  New  Eng.  Rep.  237,  79  Me.  BOl 

Sxceptions  ocerruled. 

Petera.  Oh.  J.,  Wmlton.  DMfbrth;Xiib- 
bey.  and  Emerjf  JJ.,  concurred. 


Medora  C.  PERKINS 

V. 

Thomas  W.  HIX,  Jr..  Adrar. 

1.  Where  the  writ  describes  the  defendant 
as  an  administrator,  but  declares  against 
him  personally,  and  tbe  verdict  is  that 
the  defendant's  intestate  promised,  a 
new  trial  will  not  be  panted,  if  the, 
evidence  auitains  the  verdict,  pro- 
viding the  plaintiif  elects  to  amend 
his  declaration  so  as  to  support  the  ver- 
dict. 

2.  If  the  amendment  is  filed  in  such  a  case, 
and  judgment  is  rendered  on  the  ver- 
dict, neither  party  should  recover 
coat*. 

(Knox  Decided  January  28. 1888.) 

ON  motion  of  the  defendant  tp  set  aside  the 
verdict.  OtxinUed. 
Assumpsit.  The  writ  directs  the  officer  "to 
attach  the  goods  and  estate  of  Thomas  W.  Hix, 
Jr.,  of  Rockland.  Knoi^i€^«JiJfGW^9^ 
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miaUtiator  of  the  goods  and  ostate  which  were 
of  M.  Alvinzl  Young,  late  of  Rockland,  de- 
ceased." The  declaration  was  "tiiat  the  said 
defendant  *  *  *  on  the  dar  of  the  purchase 
of  the  writ,  being  Indebted,  *  *  *  promised 
the  plaintiff,"  etc.  An  account  annexed  tothe 
writwaaheaded:  "Estateof  M.  Alvinzi  Young 
To  Medora  C.  Perkins,  Dr."  ■ 

The  verdict  was:  "The  iury  find  that  the 
defendant's  intestate,  M.  AlviDzi  Young,  did 
promise  the  plaintiff  in  manner  and  form  as 
the  plaintiff  haa  declared;  and  assen  damages 
for  the  plaintiff  Id  the  sum  of  9778.88." 

Jfewra.  Robinwm  ft  Rowell*  for  defend- 
ant: 

In  MarthaU  v.  Hubbard,  117  U.  S.  4IS  (29 
L.  ed.  919),  it  is  held  that  "when,  after  giving 
a  party  the  benefit  of  every  inference  thai  can 
fait>ly  be  drawn  from  all  the  evidence,  it  is  in- 
auffldent  to  authorize  a  verdict  in  his  favor,  it 
is  [noper  for  the  court  to  ^ve  the  jury  a  per- 
emptory instruction  for  the  other  partv." 

After  an  estate  has  been  decreed  insolvent,  no 
suit  can  be  commenced  and  msintained  a^^st 
that  estate,  except  in  the  manner  pointw  out 
in  Rev.  Stat.  chap.  88,  g  14. 

McLean  v.  Wetk$,  65  Me.  411;  flafaa  t.  WarO, 
4t>He.  87. 

Hr.  C,  E.  I<ittlefl«ld.  for  plaintiff: 

This  is  an  action  for  money  had  and  received, 
under  the  provisions  of  Rev.  Stat.  chap.  66, 
g  14.  It  is  the  statute  method  of  prosecuting 
an  appeal  from  commissioners  on  a  contested 
claim. 

Had  the  presiding  judge  considered  the  ob- 
jection of  any  consequence,  we  could  have 
amended  then,  as  we  proposed.  Inasmuch  as 
the  alleged  errors  are  to  the  last  d^ree  formal, 
they  could  be  amended  now,  ana  the  verdict 
would  not  be  disturbed  on  that  account. 

Keller  v.  Webb,  136  Mass.  888;  WMtneg  v. 
Boughton.  127  Mass.  m. 

The  objection  that  the  verdict  is  not  respon- 
Bfve  is  fully  met  by  the  case  of  Horn/  v.  (Jan- 
dage,  61  Me.  257. 

Per  Curiam: 

The  issue  raised  by  the  pleadings  is  whether 
the  defendant  individually  promised  to  pay  the 
plaintiff's  claim. 

The  verdict  finds  a  promise  by  the  defend- 
ant's intestate;  and  the  evidence  supports  the 
verdict,  and  not  the  declaration. 

The  cause  has  been  fully  tried  as  though  the 
promise  laid  was  by  the  aefendant's  intestate. 
We  think  the  evidence  sustains  the  verdict,  and 
that  substantial  justice  does  not  require  a  new 
trial. 

We  therefore  advise  the  court  below  to  grant 
suitable  amendments  of  the  writ  to  sustain  the 
verdict.  Neither  party  to  recover  costs.  Do 
herty  V.  Doian,  65  Me.  87. 

This  being  done,  motion  and  exceptions  over- 
ruled,  Qtherwiae  matained. 


Charles  R.  MILLIKEN  et  at. 

V. 

Kste  H.  DOCKRAY. 

An  injonetion  will  not  be  frranted  to 
restrain  the  enforcement  of  a  Jndg;^ 
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ment  in  an  action  at  law.  wban  the 
Sroanda  felled  upon  tor  the  reUef 
were  or  aalsht  h*Te  been  interposed 
as  a  defense  to  the  action  at  law. 

(Cumberland  Decided  January  S7.  I8as.t 

ON  appeal  by  defendant  from  the  decree  of  a 
single  justice.   Decree  renerted. 
The  opinion  states  the  case. 
Mr.  HarreF  D.  Hndloek,  for  defoid- 

ant: 

The  bill  alleges  that  said  defendant  did  not 
waive  her  provisions  under  the  will;  bat  the 
court  held  that  she  did,  wholly  ignoring  the 
principle  of  law  that  a  decree  in  equity  most 
conform  to  the  allegation  of  a  party  as  well  as 
to  his  proofs. 

Vattitr  V.  flinde,  82  TJ.  8.  7  PeL  852  (8  L. 
ed.  675):  Crochei  v.  Lee,  20  U.  8.  7  WbeiL 
522  (S  L.  ed.  518);  Boone  v.  CkiUsa,  85  T7.  8. 10 
Pet.  177  (9  L.  ed.  888). 

The  opinion  of  this  court  in  Dockraf  r. 
MiUiken,  76  Me.  517,  is  conclusive  oa  the 
question  of  waiver  as  applied  to  this  case. 

A  decree  cannot  be  pronounced  on  the  testi- 
mony of  a  shigle  witness,  unaccompanied  by 
corroborating  circumstances,  against  the  pos- 
itive denial  of  the  defendant  m  her  answer, 
supported  by  her  evidence,  (rf  any  matter  di- 
rectly charged  by  the  bill. 

Hughes  v.  Blake,  19  U.  8.  6  Wheat.  458(5 
L.  ed.  303);  Carpenter  v.  PTotidaux  W.  /at 
Co.  45  U.  8.  4  How.  185  (11  L.  ed.  981). 

To  outweigh  an  answer  responsive  to  the  al- 
legations of  the  hiU,  when  that  answer  sup- 
ported by  the  evidence  of  Uie  respcmdeot,  tlK 
complainant  must  produce  two  witnesses,  or 
one  witness  supported  by  corroborating  dr- 
cumstances. 

Walton  v.  U(Ma,  2  Atk.  19;  Amot  v.  Biteot, 
1  Ves.  Sr.  97;  Cooke  v.  ClayvoWi,  18  Yes.  12; 
Flagg  v.  Mann,  2  Sumn.  489;  Langdon  t.  Ovi- 
dard,  2  Story,  367;  Hough  v.  ^:kardaon,  3 
Story,  659;  Higbie  v.  Hopfcine,  1  Wash.  290; 
Smith  V.  Shane.  1  McLean.  22;  Piatt  v.  Tartwr, 
Id.  168.  See  Tobey  v.  Leonard,  S  Cliff.  40. 
^rker  v.  Pbetteplaee,  2  Cliff.  70. 

'The  title  of  an  administrator  de  bonit  rm 
extends  only  to  the  goods  and  personal  estate, 
such  as  leases  for  years,  household  goods,  etc. 
Which  remain  in  tpeeie,  and  were  not  sdminis- 
tercd  by  the  first  executor  or  administrator,  st 
also  to  all  debts  due  and  owing  to  the  testator 
or  intestate." 

Bac.  Abr.  Exemtort  and  Adminittratorw,  R 
2,  2 ;  PaeJcman't  Caee.  6  Coke,  298. 

"An  administrator  debonie  non  derives  his 
title  from  the  deceased,  and  not  frcnn  the  for- 
mer executor.  To  him  only  is  committed  the 
administratiffli  of  the  goods,  chattels,  and 
credits  of  the  deceased  which  have  not  been 
administered.  He  is  entitled  to  all  the  goods 
and  personal  estate  which  remain  in  tpedt. 
Money  received  by  the  former  executor  or 
administrator,  in  his  character  as  such,  sod 
kept  by  itself,  will  be  so  regarded,  but,  if 
mixed  with  the  administrator's  own  moot^,  il 
is  considered  as  connected,  or  as,  teduinlly 
speaking,  'administered.' " 

Vnited  Statea  v.  Walker,  109  U.  S.  265  (27  L 
ed.  927);  BeaU  v.  2fim  Mexico,  88  U.  S.  I«  WaO. 


1888.  HiLUKEn  V. 

Hand.  61;  Bank  of  Penruj/Ivania  v.  ffaldeman, 
1  Pen.  &  W.  161;  iUttv.  Smith,  8  Rawle.  861; 
BM  T.  Speight,  11  Huinpb.401;  SicinJcY.  Snod- 

r«*,  17  Aja.  668;  Staaghter  v.  IPrormn,  S  T. 
Mod.  19;  Qamble  y.  HamiUon,  7  Ho.  468. 
Where  perBcmal  property  of  an  estate  under 
sdministratioa  has  hetsu  sold,  or  a  debt  col- 
lected, the  proceeds  are  not  property  of  the 
decedeDt,  but  are  the  individual  property  of 
the  executor  or  administrator;  and  he  is  liable 
,lo  an  action  for  not  accounting;  and  he  is  only 
liable  to  account  at  the  suit  of  creditors,  dis- 
tributees, and  legatees  entitled  to  the  funds. 

United  Statea  v.  Walker,  109  U.  8.  265  (27  L. 
ed.  999);  WaUrman  v.  Doekrav,  1  New  Eag. 
Rep.  659.  78  Me.  189. 

The  right  of  a  widow  to  have  dower  assigned 
in  the  estate  of  herhusliand  cannot  be  tasen  in 
execution  for  her  debt 

Hamm  v.  AOm,  S  He.  479;  Ooo^  v.  Atkins, 
14  Mass.  S78. 

In  the  absence  of  fraud,  trust,  or  other 
groond  <tf  equitable  Jurisdiction,  and  in  the 
absence  of  statutory  provisions  conferring  it, 
coarts  of  equity  bare  no  jurisdiction  to  subject 
a  choee  In  action  of  a  debtor  to  the  payment  of 
a  judgment. 

Maavn  V.  Oral/,  1  New  Eng.  Rep.  27,  14  R 
I.  641. 

In  order  to  juiftify  an  injunction  to  restrain 
an  acdoD  at  law  upon  a  matter  merely  pecu- 
niary, the  plaintiff  must  be  aUe  to  satisfy  the 
court,  not  cmly  that  there  Is  a  case  to  be  tried, 
but  that  there  is  some  probability  that  be  will 
prevail. 

Story,  Eg.  Jur.  §  890. 

Courts  or  equity  will  not  relieve  against  a 
Judgment  at  law  when  a  case  in  equity  pro- 
ceeds upon  a  defense  equally  available  at  law; 
but  the  plaintiff  ought  to  establish  some  special 
ground  of  relief. 

Story,  Eq.  Jur.  §  694. 

If  the  complainants  had  a  demand  against 
the  respondent,  their  remedy  would  be  at  law; 
and  it  is  always  a  sufficient  objection  to  the 
granting  of  an  injunction,  that  the  party  ag- 
grieved has  a  full  and  adequate  remedy  at  law; 
and  it  is  a  well-settled  rule  that  courts  of  equity 
wQl  not  lend  their  aid  for  the  protection  of 
ri^ts  or  the  prevention  of  wrongs  where  the 
ontinary  l^al  tribunals  are  capable  of  afford- 
ing redress. 

High,  InJ.  §80. 

The  complunants  in  this  suit  now  seek  to 
enjoin  the  enforcement  of  the  judgment  on 
pndady  the  same  nonnds  on  which  MUUken 
defended  in  the  suit  for  dower.  And  all  the 
evidence  except  that  contained  in  the  deposi- 
tions was  before  tbe  court  in  Boekrayy.  Mitti- 
ken,  76  Me.  617.  This  the  law  will  not  allow 
them  to  do. 

Batfhdder  v.  Bean,  76  Me.  876. 

The  widow  will  not  be  pat  to  an  dectlon 
nolesB  it  be  appaieot  that  such  was  the  inten- 
tlnn  of  the  testator. 

42  Conn.  276;  68  N.  T.  851;  76  Fa.  864;  88 
N.  J.  Eq.  171. 

Without  some  writings  signed  by  the  re- 
spondent, a  trust  concerning  real  estate  could 
not  be  legally  established. 

4  Kfflit,  Com.  806;  Steer*  v.  Steere,  6  Johns. 
Ch.  1;  MeCtatan  MeCMtan,  06  He.  600; 
WaOter  v.  Lodee,  S  Cnsh.  9a 
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Mr.  William  X*.  Putnam,  for  plaintiffs: 
Tbe  special  prayer  for  adecree  in  the  bill  is 
defective,  but  the  bill  contains  a  prayer  for 
general  relief;  and  tbe  relief  granted  by  the 
decree,being  akin  to  and  tbe  same  kind  of  relief 
qwcially  awed  for  in  tbe  bill,  Is  property  al- 
lowable under  it. 
Dan.  Ch.  Pr.  6th  ed.  *  88a 
This  practice  is  recognized  by  our  Chancery 
Rule  No.  7.  which  requires  a  prayer  for  gen- 
eral as  well  as  for  special  relief.  , 

Or  tbe  court  can  authorize  an  amendment  of 
the  prayer  at  any  stage, 
^ee  closing  fines  of  Rev.  Stat.  chap.  77, 

It  is  not  enough  for  the  appellant  merely  to 
raise  a  doubt,  on  conflicting  testimony,  that 
the  judgment  of  the  court  below  may  possibly 
be  erroneous;  the  judgment  of  the  coiut  below 
is  assumed  to  be  correct  till  the  contrary  is 
made  to  appear.  It  is  not  sufficient  to  produce 
a  record  from  wbicbltdoesnot  appear  whether 
It  Is  right  or  wrong. 

Tlte  Bftomae,  67  U.  S.  2  Black,  581,  584  (17 
L.  ed.  268). 

Under  the  doctrine  of  election,  respondent, 
having  elected  to  claim  dower,  becomes,  in 
equity,  trustee  of  the  residue  of  the  personal 
property,  to  protect  the  owners  of  the  fee,  who 
hold  under  warranty  deeds  from  her  husband, 
the  testator. 

Story,  £q.  Jur.  S  1088;  Pirth  v-  Dmnp,  2 
Allen,  468;  Pom.  Eq.  Jur.  g§  516,  617,  467. 
468. 

In  §512  the  principle  by  which  the  widow  is 
admitted  to  her  dower  in  the  event  of  unex- 
pected insolvency  is  explained  as  a  concomi- 
tant of  the  doctrine  <tf  electloB. 

Haakell,      delivered  the  opinion  of  the 

court: 

Bill  in  equity  to  restrain  tbe  enforcement  of 
a  judgment  at  law  awarding  the  respondent 
dower  in  real  estate  of  which  one  of  the  orators 
is  seised.  76  Me.  617. 

If  the  cause  assigned  for  tbe  relief  prayed 
could  have  been  interposed  ia  defense  of  the 
action  at  law,  the  orators  can  have  no  relief  in 
equity.   Badidder  v.  Bean.  76  Me.  870. 

The  findings  of  the  court  below  show  that 
the  title  was  acquired  by  Mllliken  for  tbe  bene- 
fit of  himself  and  tbe  other  orators,  at  tbe  re- 
quest of  the  respondent,  and  for  her  benefit;  and 
Uie  court  held  that  herconduct,  acted  upon  by 
Milliken,  created  aa  equitable  estoppel,  on  ac- 
count of  which  the  orators  are  entitled  to  re- 
lief. 

£!quitable  estoppels  are.  favored,  and  may  be 
interposed  in  an  action  at  law.  Stanwood  v. 
McLeUan,  48  Me.  275;  Piper  v.  Oilmore,  49  Me. 
149;  Wood  V.  PenneU,  61  Me.  62;  Caewellv. 
FuUer,  77  Me.  105;  Mwn<a»n  v.  WMpla/.n 
He.  188;  Briggt  v.  m^/don,  i  New  Eng.  Rep. 
282,  78  He.  7(14;  Da9i»  v.  CaOafianii  New 
Eng.  Hep.  443,  78  Me.  818;  MeClure  v.  Liver- 
more,  8  New  Eng.  Rep.  41,  78  Me.  890. 

The  grounds  for  relief  in  this  case  either 
were  or  might  have  been  interposed  to  defeat 
the  respondent's  action  of  dower,  and  cannot 
be  ag^D  invoked  for  relief  inequity. 

In  this  particular  the  court  below  erred  in 
granting'tw!  relief  prayed,  and  thedecreemiut 
be  reversed.  Digitized  by 
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Decree  below  reversed.  Bill  difmisaed,  let'lhout 
eoets. 

Petera,C%.  j;,W»ltOB,Vlr|fia,Zilbbe7-, 
and  Foster,  JJ.,  concurred. 


Catharine  D.  FITCH,  Exrx., 
«. 

LEWISTON  STEAM  MILL  CO.  et  al. 

1.  A  deed  is  valid  between  the  parties, 
thoug>hnot  acknowledged. 

3.  The  eertiflcate  of  acknowledipuent 
on  a  mortgagee  of  a  corpor&tlon* 
which  was  executed  by  its  treasurer, 
recited  that  the  treasurer  aoknov- 
ledged  the  Instrument  to  be  **liis  flwe 
act  and  deed."  Held,  that  the  in- 
formality in  the  certificate  of  acknow- 
ledgment did  not  vitiate  the  mort- 
KB-KO. 

8.  Coriiorations  have  the  power,  unless 
restricted  by  statute,  to  sell  and  con- 
vey, ormortga^,  their  property. 

4.  An  offlcer  of  a  corporation  may  be 
authorised  to  ezeentea  mortffa«e  on 
behalf  of  the  coiporation.  That  au- 
thority may  be  biferred  from  long 
acquiescence,  and  it  does  not  require  to 
be  shown  by  a  formal  instmment  under 
seal,  or  by  a  formal  vote. 

(Androsoogsrln  Filed  JsDnary  B,  1888.) 

ON  report  of  a  real  action  brought  on  a  mort- 
gage. JvdgmantforplaiTUiff. 
The  opinion  states  the  case  sufficiently, 
Mettra.  Chas.  P.  Haltocks  and  D.  J. 
KcOillieuddy.  for  plaintiff: 

InSherman  v.  PHteA,  96  Mass.  94,— a  case  strik- 
ingly similar  to  this, — thecourt  says:  "It  is  not 
necessaiT  that  tbeautborlty  abould  be  given  by 
a  formal  vote.   Such  an  act  by  the  mesident 
and  general  manager  of  thebunneas  of  the  cor- 
poration, with  the  knowledee  and  concurrence 
of  the  directors,  or  with  tbar  subsequent  and 
long-continued  acquiescence,  may  properly  be 
regarded  as  the  act  of  the  corporation. 
Me»ir$.  Savaged  Oakes.  fordefendants: 
Primarily  the  power  to  mortgage  real  estate 
of .  a  corporation  resides  in  me  corporation 
alone. 
Jones,  Mort.  §  127. 

We  think  that  the  statement  In  the  text  of 
Jones  nn  Mortgages,  p.  85, — that  "the  directors 
of  a  corporation,  in  the  absence  of  any  restric- 
tion bycharterorby-law,  may,  *  •  * 'in  behalf 
of  the  corporation,  mortgage  its  property  to  se- 
cure debts  they  are  authorized  to  incur,"  is 
without  express  authori^, — is  supported  by  the 
decisions  cited. 

But  the  power  to  sell  real  estate  does  not  con- 
fer the  power  to'mortgage.  "The  power  should 
expressly  declare  the  intention  that  the  agent 
should  have  the  authority  to  mortgage  the  prop- 
erty." 

Jones.  Mort.  §  130,  and  cases  cited. 

The  law  is  well  stated  In  a  recent  Massachu- 
settBcaw:  "It  is  the  well-settled  rule  that  a  ratl- 
flcMioD,  by  a  principal,  of  the  unauthoiiised  acts 
ot  an  agent,  in  order  to  be  effectual,  must  be 
9M 


made  with  a  knowledge,  on  the  part  of  the  piiB- 
cipal,  of  all  the  material  facts;  and  the  banwn  i» 
upon  the  party  who  relies  upon  a  ratificatioo  to 

{irove  that  the  principal,  having  such  know- 
edge,  acquiesced  in  and  adopted  the  acts  of  the 
agent  It  ia  not  enough  for  him  to  ahow  ihM 
the  principal  might  have  known  the  facta  l^the 
use  of  diligence. ' 

Murray  v.  Ndaon  Lumber  Co.  8  New 
Rep.  420,  148  Mass.  290.    See  also  Omim  t. 
Soott,  13  Allen,  498. 

One  of  the  directors,  without  any  vote  or 
action,  dtber  of  the  board  of  directon  or  of 
the  corporation,  mortgages,  in  the  name  of  the 
corporation,  to  aooth^  director,  Fiteh,  Uie  en- 
tire mill  property  and  machinery, — "the  prop- 
erty which  was  used  in  carrying  on  oar  basi- 
ness," — to  secure  a  pre-existing  debt,  and  there- 
by give  him  a  preference  over  the  other  cred- 
itor of  the  corporation;  and  Fitch's  estate  is 
now  in  court  seeluog  to  maintain  this  securitj 
by  suit,  not  only  awnst  the  corporatioQ,  but 
against  Savage  and  Packurd.  to  whom  the  prop- 
erty was  subsequently  conveyedin  trust  fortbe 
benefit  of  creditors. 

The  bare  statement  of  the  facts  is  itself  an 
argument. 

Morawetz,  Priv.  Corp.  §3  516-518,  aodcaaes 
cited;  97  U.  S.  18  (34  L.  ed.  917);  45  C.  8.  4 
How.  553  (11  L.  ed.  1098);  67  U.  S.  S  Black.  n$ 
(17  L.  ed.  889);  Ang.  &  A.  Corp.  %  812. 


Foster.  J.,  delivered  the  (^DioD  of  tbt 
court: 

The-  only  question  to  be  determioed  is 
whether  the  plaintifF  is  entitled  to  prevail  io  this 
action, which  ia  awritof  entiy  uponamort|*S^ 
alleged  to  have  been  given  to  Jonas  ntcb, 
plaintiff's  testatrix,  by  uie  defendant  OMpm- 

tiOD. 

Two  ob^tions  are  interposed:  (1)  that  the 
mortgage  is  defective  in  form:  (2)  that  it  vas 
given  without  the  authority  of  the  corpwatioii. 

1.  The  defect  relied  upon  relates  whcrfljto 
the  acknowledgment  of  the  InatrameoL  Tbt 
mortgage  itself  is  free  from  any  objecdoB  ia 
form.  It  purports  to  be  executed  as  the  deed 
of  tbe  corporation  by  its  treasurer,  dulvantbtf- 
ized.  It  names  the  corporation  as  toe  parfj 
making  it.  Upon  its  face  It  Is  the  conUact  « 
the  defendant  corporation.  But  it  is  contended, 
by  the  council  for  the  defense,  that  the  ackDov- 
ledgment  is  not  for  or  in  behalf  of  the  corpo- 
ration, but  it  ia  tlie  aoknowledgnient  of  Uk 
treasurer  In  bis  individual  capadty.  By  tbe 
certificate  of  the  magistrate  it  appean  that 
"James  Wood,  Treasurer,"  personally  appea^ 
ed,  "and  acknowledged  tiie  above  inatnnooH 
to  be  bis  free  act  and  deed." 

It  needs  no  discussion  to  show  that  tbe  m«t- 
gage,  in  ever^  other  respect  complete  sod  for 
md,  is  not  vitiated  by  this  informality  in  Utt 
certificate  of  atdcnowledgmeat.  As  betmcB 
tbe  parties,  a  deed  Is  valid  though  not  a<^tioT- 
ledged.  It  will  pass  the  title  to  the  estate  in  ndi 
case  as  against  tbe  grantor  and  his  bein. 
Lawry  v.  WHUama,  18  Me.  381;  Buck  v. 
eoek.  86  He.  498;  Poor  v.  Larrabte,  58  He- 
569. 

Such  an  acknowledgmoit  as  tlda,  howsvff. 
has  been  sustained  by  other  courts.  Urns.  « 
Tmnen  v.  Batt  Warre*  Lumber  (h.  4SN.  H. 
848.  the  Ba^i,M$!@OG»gK»d"^^^ 
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preseiit  case;  and  the  court  there  held  that  the 
acknowtedginent  was  sufflclmt  and  that  "thU 
obfectioD  has  do  reasonable  fouodadon." 

8.  That  it  was  riven  without  authority  of 
the  corporation.  The  equities  in  this  case  are 
by  no  means  ia  favorof  thedefendant  corpora- 
tK>n.  The  mortgage  was  executed  in  behalf  of 
the  corporation  by  one.wbo  was,  and  for  a  Ion? 
time  had  been,  its  treasnrer  and  general  busi- 
ness manager.  The  money  obtained  upon  this 
mortgage,  |18,551.76,  was  received  and  re- 
tained by  tbe  corporation.  It  is  in  evidence 
that  tbe  treasurer  and  general  manager  of  this 
concern  bad  been  in  tbe  habit  of  deeding  and 
conveying  land  with  tbe  corporation's  name,  for 
corporation  purposes  aad  for  tbe  corporatioa's 
benefit,  aod  that  this  was  one  of  those  tranaac- 
tiona.  It  appears  also  that  at  tbe  time  of  this 
conveyance  tlie  treasnrer  exhibited  a  vote  of 
tbe  corporation  to  Fitch,  the  mortgagee,  and 
informed  bim  that  be  had  authority,  by  virtue 
of  snch  vote  passed  at  the  organization  of 
the  company,  to  execute  this  mortgage  as  se- 
curity for  the  money  obtained  from  hira.  That 
vote  Is  as  follows:  "Voted  that  the  treasurer  be 
hereby  authorized  and  empowered  to  make, 
sell,  execute,  and  deliver,  in  tbe  name  of  tbe 
compaiiy,  any  and  all  conveyances  of  land,  by 
deed  or  bond  or  otherwise,  and  all  the  papers 
of  tbe  company  not  otherwise  provided  for  in 
the  by-laws." 

Tbe  corporation  lias  retained  tbe  money  thus 
obtained,  paying  interest  tbereon  to  the  mort- 

Sgee  from  year  to  year  with  checks  drawn  by 
e  treasurer  of  the  corporation  upon  its  funds. 
There  is  no  good  reason  why  this  mortgage 
aibould  not  be  upheld,  if  it  can  be  done  consis- 
tently with  tbe  rules  of  law. 

Let  us  pass,  then,  for  a  moment,  to  tbe  consid- 
eration of  these  rules,  so  far  as  may  be  proper 
in  their  application  to  this  case. 

It  is  a  well -settled  principle  applicable  lo  cor- 
porations that  they  have  the  power  to  sell  tbcir 
property,  real  and  personal,  and  to  mortgage  it 
for  the  security  of  their  debts.  This  is  mci- 
dent  to  tbe  power  of  acquiring  and  holding  it. 
Pierce  v.  Emery,  82  N.  H.  503;  Jones,  Mort. 
§  124;  Ang.  &  A.  Corp.  g  107;  Richard*  v. 
Merrimack  A  C.  B.  R.  44  N.  H.  186.  This 
fa  a  right  existing  by  common  law,  but  of 
course  may  be  limited  by  statute  or  by  tbe 
acta  under  which  they  are  organized.  No  char- 
ter or  by-law  has  been  introduced  limiting  tbe 
general  power  of  this  corporation.  This  power, 
unlike  that  applicable  to  natural  persons,  is  in 
general  executed  onlv  through  some  agent  of 
the  corporation,  aucl  whose  authority  is  de- 
rived In  some  manner  therefrom, — or,  if  not  au- 
thorized, whose  acts  may  be  subsequently  ra^ 
ifled  by  tbe  corporation. 

And  in  matters  where  the  acts  of  the  agent 
of  a  corporation  In  tbe  transfer  of  personal 
property  require  no  formal  instrument  under 
seal,  as  in  the  sale  or  mortgage  of  personal  prop- 
erty, it  is  not  necessary  that  the  authority 
should  be  given  by  a  formal  vote.  In  this  State, 
as  well  as  many  others,  it  is  held  that  tbe  same 
presumptions  are  applicable  to  corporations  as 
to  fndinduals;  and  that  a  deed,  vote,  or  by-law 
is  not  necessary  to  establish  a  contract,  promise, 
or  agency.  Maine  Stage  Co.  v.  Longley,  14  Me. 
449;  Trundy-v.  Farrar,  83  Me.  228.  "Author- 
ity in  the  agent  of  corporatimi  may  be  Inferred 
1  Mb. 


from  tbe  conduct  of  its  officers,  or  from  their 
knowledge  and  neglect  to  make  objection^  as 
well  as  in  the  case  of  Individuals. "  Wurman 
V.  Pitfli,  98  Mass.  64;  Badger  v.  Cumberland 
Bank.  26  Me.  428, 485;  Ooodwin  v.  Union  Screw 
Co.  84  N.  H.  878;  Story.  Ag.  §  52. 

It  is  a  general  rule  of  law  applicable  to  nat- 
ural persons,  that  whenever  tbe  act  of  agency 
is  required  to  be  done  in  tbe  name  of  the  prin- 
cipal under  seal,  tbe  authority  to  do  tbe  act 
must  be  conferred  by  an  instrument  under  seal. 

Such  was  formerly  tbe  doctrine  in  regard  to 
the  authority  of  agents  of  corporations.  But 
in  modem  times  this  ancient  rule  baa  been 
wholly  discarded  in  this  country,  and  it  Is  now 
well  settled  that  an  agent  of  a  corporation  may 
be  appointed — certainly  by  vote—  without  tlw 
use  of  a  seal,  whatever  may  be  the  purpose  of 
the  agency.  (Mumbla  Bank  v.  Patterton, 
11  U.  8.  7  Cranch,  2M  (8  L.  ed.  851)-  Fteekner 
V.  United  Statee  Bank,  21  U.  S.  8  Wheat.  838 
(5  L.  ed.  631):  Detpateh  Lint  of  hickeU  v.  Bel- 
lamy ytfg.  Co.  VSrS.  H.  281;  Ang.  A  A.  Corp. 
%%  282.  288. 

Tbe  contention,  therefore,  that  tbe  mortgage 
in  question  was  given  without  authority,  comes 
with  an  ill  grace  from  tbe  defendants,  and  un- 
der the  drcumstances  must  be  deemed  unten- 
able. 

Here  was  the  express  authority  of  the  cor- 
poration, created  and  existing  by  vote  duly  re- 
corded, authorizing  and  empowering  its  trea- 
surer to  make,  sell,  execute,  and  deliver  in  the 
name  of  the  corporation  any  and  all  convey- 
ances of  land  by  deed,  bond,  or  otherwise. 
This  authority  was  broad  enough  to  embrace 
the  transaction  in  relation  to  this  mortgage. 
Tbe  treasurer,  not  only  in  this  case  but  on  other 
occasions,  bad  acted  m  like  manner,  relyingon 
the  authority  conferred  by  this  rote.  The 
party  who  advanced  the  money  and  received 
the  mortgage  was  led  to  believe  that  the  trea- 
surer was  acting  under  that  authority.  This  is 
not  denied.  Consequently,  after  enjoying  tbe 
benefit  of  the  loan  and  acquiescing  in  the  trans- 
action for  more  than  eight  years,'  it  does  not 
lie  in  tbe  mouth  of  the  defendant  corporation 
to  say  that  tbe  mortgage  is  inoperative  and 
void.  Aurora  AorieuUural  Soe.  T.  Paddock, 
80  lU.  263. 

Judgtnentfor  flaintiff. 

Patara.  Oh.  J.,  Walton,  Vlrsln,  ZJb- 
b«7,  and  Haakell*  JJ.,  concurred. 


Spencer  W.  MATHEWS.  Assignee. 

V. 

Asa  F.  RIGGS. 

1.  When  a  creditor  receives  from  his  in- 
solvent debtor  a  paTment.  and  the 
transaction  is  not  in  the  usual  and  ordi- 
nary  coarse  of  busineaa,  it  is  on  that 
account  prima  facie  ft-aadnlent  under 
the  Insolvent  Act. 

2.  When  the  transaction  is  of  such  a  obar- 
acter  as  to  give  the  creditor  reasonable 
eanae  to  beUave  that  the  debtor  was 
InsolTent,  the  law  preimmea  that  he 
knew  of  such  insolvency,  and  considers 
such  transaction  a  preference,  tn  firand 
of  the  insolvent  law.  ^  ^ 
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S.  When  the  creditor  in  suoh  transactloD 
is  represented  by  an  agent,  and  the 
»£ent  luul  knowledi^  of  the  insolrea- 
oy  of  the  debtor,  that  Is  Just  as  •ffee- 
tnal  to  ohai!ed  the  creditor  vith  aadh 
knowledge  aa  thoi^h  he  actually  pos- 
"  it 


(Waldo— Dedded  Juuarr  398, 1888.) 

ON  report.  Defendant  defaulted. 
Tbia  is  an  actioD  of  trover  brought  the 
plalnttfr,  as  assignee  of  Christiana  F.Momson, 
insolvent  debtor,  in  insolvency,  to  recover  the 
value  of  80  shares  of  stock  in  the Belfest  Coli- 
seum CompsDy,  of  the  par  value  of  $3,000,  as- 
signed to  the  defendaot  oy  the  insolvcDt  within 
four  months  of  the  filing  of  the  petition  in  in- 
solvency, in  payment  of  a  liability,  and  alleged 
to  be  in  fraud  of  Bev.  Stat  chap.  70,  %  53. 

Further  facts  appear  in  the  oj^on  of  the 
court. 

Meura.  W.  P.  Thoo^Mm  and  R.  F.  Dun- 
ton,  for  plaintiff: 

The  transaction  was  not  in  the  usual  and  or- 
dii^ary  course  of  business  of  the  debtor,  and  is 
pnma  facie  eridence  of  the  intent  to  prefer  in 
violation  of  tbe  insolvent  law,  and  is  sufficient 
to  establish  the  creditor's  reasonable  cause  to 
believe  that  fact,  and  also  to  believe  that  tbe 
debtor  is  insolvent. 

Rev.  Stat.  chap.  70.  %  52;  Insolv.  L.  p.  81; 
Bump,  Bankr.  p.  882;  Otit  v.  Hadley.  liaMass. 
105;  ke»erve  v.  Weld,  76  Me.  488;  Tuttle  v. 
Trtiax,  1  Nat.  Bankr.  Reg.  601;  Se  Palmer,  8 
Kat.  Bankr.  Reg.  388;  ReMeytir^  %  Nat.  Bankr. 
Beg.  423;  He  Colman,  3  Nat.  Bankr.  B^.  508; 
North  v.  Eouwe,  6  Nat.  Bankr.  Reg.  865;  Seam- 
mon  V.  Cole,  5  Nat.  Bankr.  Ree.  257. 

And  the  burden  of  proof  will  be  upon  the 
creditor  receiving  it  to  show  the  validity  of  tbe 
transaction,  as  respects  fraud  on  the  Act. 

CoUina  v.  B^,  3  Nat.  Bankr.  Reg.  587;  Stxm- 
mm  V.  Chte  8  Nat  Bankr.  Beg.  8w. 

Thescbedule,  proofs,and  liatof  debtsin pro- 
ceedings in  insolvency  are  competent  evidence 
to  prove  the  debtor's  insolvency,  in  an  action 
brought  by  his  assignee  to  recover  property  al- 
legedto  have  been  fraudulently  conveyed. 

Beywood  v.  Reed.  4  Gray.  574. 

The  intent  to  raefer  may  bo  properly  Inferred 
from  the  fact  of  preference. 

Beal*  V.  dark,  18  Gray,  18;  Fbrfies  v.  Howe, 
102  Mass. 427;  Toofy.  Martin.  80  U.  8. 18  Wall. 
40  (20  L.  ed.  481). 

"  When  there  is  sufficient  evidence  to  raise  a'le- 
gal  presumption  that  a  transfer  was  made  with  a 
legtu  or  actual  intent  to  give  or  to  obtain  apref* 
erence,  in  fraud  of  the  policy  and  provisions  of 
tbe  bankrupt  law,  the  transfer  can  only  be  sus- 
tained upon  very  clear  and  satisfactory  proob 
to  repel  such  presumption. 

Warren  v.Iklaieara  L.  4i  W.  R.  Oo.  7  Nat. 
Bankr.  Beg.  451. 

If  the  fscts  and  circumstances  attending  the 
obtaining  of  his  pay  are  such  as  afford  the 
creditor  reasonable  cause  to  believe  that  he 
thereby  prevents  other  creditors  from  obtaining 
theirs,  and  such  is  the  effect  In  fact,  the  law 
will  not  permit  him  to  reap  the  advantages  of 
his  legal  wrong,  but  will  cause  him  to  surren- 
der  whatever  be  obtained  to  tbe  assignee. 

MerriU  v.  IkLmtghUn,  75  He.  61 


A  creditor  who  has  before  him  what  the 
Bankrupt  Act  declares  shall  be  prima  fad*  evi- 
dence of  fraud  must,  in  law,  be  deemed  to  have 
reasonable  cauae  to  believe  in  the  evstenee  of 
sach  fraud,  unless  this  legal  presumption  la 
overborne  by  opposing  testimony. 

Wilton  V.  Stoddard.  4  Nat  Bankr.  Beg.  SSI ; 
Re  KingabuTp,  8  Nat.  Ba^kr.  Reg.  818. 

The  principal  is  chargeable  wiui  all  the  know- 
ledge which  his  agent  had  at  the  time  of  the 
transaction. 

Insolv.  L.  p.  88;  Bump,  Bankr.  p.  8M;  Jb 
Meyer,  2  Nat.  Bankr.  Reg.  423;  UngemtUr  v. 
Von  8aeA»,  8  Nat  Bankr.  Reg.  733;  Grdiam 
V.  fitoffi,  3  Nat.  Bankr.  Reg.  857;  Vogle  r.  La- 
throp,  4Nat  Bankr.  Reg.  489;  Markmm  v.  BA- 
9on,  2  DIU.  837;  Mayer  \.  Hermann,  lOBIatchL 
256. 

Tbe  testimony  of  the  parties  as  to  their  iotes- 
tion  is  inexpressibly  weak,  and  can  rarely  avai 
against  the  stronger  proof  wUcb  the  transae- 
t£>n  itself  affords. 

Bump,  Bankr.  p.  825;  Insolv.  L.  p.  77;  Otf- 
ford  Iron  Co.  v.  ISafter,  18  Blatchf .  455. 

Mr.  Wm.  H.  Fooler,  for  defendant: 

In  order  to  recover,  the  plaintiff  must  prove 
four  things:  (1)  that  at  the  time  of  the  trans- 
fer of  tbe  stock  to  the  defendant.  Mis.  Morri- 
son was  insolvent  or  In  contemplation  of  in- 
solvency; <3)  that  the  transfer  in  qnestion  waa 
made  with  a  view  to  give  a  preference  to  the 
defendant  over  other  creditors;  (3)  that,  at  the 
time  of  said  transfer,  tbe  defendant  bad  reason- 
able cause  to  believe  that  Mrs.  Morrison  ww 
insolvent  or  in  c<mtemplation  of  insolveoey; 
(4)  that  the  defendant  also  had  reasonaUe  came 
to  believe  that  8u6h  conveyance  waa  made  la 
fraud  of  the  laws  relating  to  insolvency. 

Rev.  Stat.  chap.  70,  §  52;  MerriU  v.  Me- 
Laughiin,  75  Me.  64;  Fbrbet  v.  Horn,  103  Msm. 
427;  Alibott  v.  Slu^rd,  2  New  Eng.  Rep  8M. 
143  Mass.  17;  Toof  v.  Martin,  80  U.  S.  18  Wall 
40  (20  L.  ed.  481). 

The  Insolvent  Act  does  not  define  what  sbalt 
constitute  "instdVNM^."  Tbe  term  is  osedin 
its  restricted  aense  to  express  the  inability  of  a 
party  to  pay  his  debtaasthey  become  due,  only 
ID  case  or  mercluuits  or  traders.    As  to  all  other 

Sersons  it  is  used  in  Its  general  significatktn,  to 
enote  the  insufficiency  of  tbe  entire  pn^xfty 
and  assets  of  an  individual  to  pay  his  deMs. 

See  Toof  V.  MarUn,  80  U.  S.  18  WaU.  40  (S» 
lu  ed.  481),  In  which  this  distinction  in  thene 
of  the  term  is  recognized  and  adopted; 

In  order  that  the  transaction  be  declared  void, 
it  must  appear  that  the  defendant  had  "reason- 
able cause  to  believe"  that  Mrs.  Morrison  was 
"  insolvent  or  in  ccmtemplation  of  inaolveniT','' 
and  that  the  transfer  was  f  made  in  fnnd  of 
the  laws  relating  to  insolvency." 
Rev.  Stat  chap.  70.  g  53. 
In  refereiuce  to  tbe  meaning  of  tbe  pbnie 
"  having  reaswaUe  ground  to  believe  sncb  a 
person  mscdvent,"  it  u  not  enou^  that  a  cred- 
itor has  some  cause  to  suspect  the  insolvencj 
of  the  debtor,  but  he  must  have  auc^  a  know- 
ledge of  facts  as  to  Induce  a  reasonable  belief  o( 
his  Insolvency. 

King  v.  Sbtrer.  75  Me.  62;  Orani  v.  Jba- 
mouUi  Nat.  Bank.  97  U.  8.  80  (34  L.  ed.  971); 
Barbour  v.  Prie$t,  108  U.  S.  208  (26  L.  ed.  i'OH 
Everett  v.  StoteeU,  14  AUen.  83;  Pvrinton  r. 
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3  New  Eng.  Rep.  866,  143  Mass.  17;  (kintm  v. 
Pnetor,  15  Gny.  88. 


delivered  tbe  opinion  of  tbe 

court: 

Case  by  tbe  assignev  of  an  insolvent  debtor 
to  recover  from  tbe  defendant  I  be  value  of  80 
shares  in  a  coritoration,  received  by  him  from 
the  insolveat  debtor  within  four  montbs  of  in- 
solvency proceedings,  as  a  fraudulent  prefer- 
ence  under  tbeinsolvent  law. 

No  questions  are  raised  as  to  tbe  form  or  the 
snfBciencv  of  the  dedaration,  but  the  cause  is 
sabmittea  upon  the  merits. 

On  March  6,  1886,  prior  to  insolvency  pro- 
ceedings begun  May  27, 1886,  tbe  debtor,  being 
hopelessly  Insolvent,  and  not  able  to  meet 
her  maturing  demands  in  the  ordinary  course 
of  bumneastCTay  V.  ToibU,  1  New  Eng.  Rep. 
660,  78  Me.  86),  asrigned  to  tbe  defendant  80 
shares  of  Coliseum  stock,  of  the  par  value  of 
$25  each,  and  of  the  actual  value  of  60  or  60 
cents  on  tbe  dollar,  amounting  to  some  91,000 
or  $1,300,  in  excbange  for  ber  son's  notes 
amounting  to  $1,928,  and  not  due  for  a  year  to 
come,  upon  wbichshe  was  an  indorser. 

Thifi  traDsactioD  was  not  in  tbe  usual  and  or- 
dinary course  of  bnsinese,  and  was  therefore 
prima  faeU  fraudulent  (Rev.  Stat.  chap.  70. 
$  SS),  and  muBt  be  80  considered  unless  the  oon- 
trary  appears. 

Seammon  v.  Oole,  3  Nat.  Bankr.  R^.  101. 
afHrmed  hi  3  Cliff.  472. 

On  the  same  day  the  debtor  conveyed  other 
parcelfi  of  her  property  la  a  manner  indicating 
no  desire  to  dflnribnte  the  nme  eqtuUlT  among 
all  her  creditors,  and  there  can  be  no  doubt  but 
that  she  intended  a  preference  to  the  defendant. 
Merrill  v  MoLaugMin,  75  Me.  64. 

The  defendant  denies  that  he  knew  of  tbe 
debtor's  insolvent  condition;  bat  the  transac- 
tion was  of  such  a  cbarM^r  as  to,  at  least,  give 
bim  reasonable  cause  to  believe  her  insolvent; 
and  that  is  all  that  the  statute  requires.  Merrill 
T.  MeLentghlin,  mmra. 

He  admite  that  he  applied  to  Oie  insolvent's 
son  to  negotiate  the  transaction  for  bim.  He 
says:    "  Mr.  Morrison  acted  for  me  at  my  re- 

?iae8t.   He  was  acting  for  me  in  negotiatinir 
or  the  exchange  of  the  nolef  for  the  stock. 
Mr.  Morrison  testifies:   "  I  knew  mv  mother's 
financial  ocmdltion  in  the  winter  and  spring  of 
1886." 

Tbe  defendant  sought  the  exchange  of  bis 
notes  for  stock  in  value  scarcely  exceeding  one 
half  the  face  of  the  notes,  when  the  notes  had 
only  run  balf  their  time  and  would  not  fall  due 
for  a  year  to  come.  He  employed  an  agent  to 
accomplish  the  exchange,  who  knew  of  the 
debtor's  insolvency  and,  no  dwbt,  conferred 
with  his  prittdpal  about  the  advisaUllty  of  the 
exchange. 

Moreover,  the  knowledge  of  tbe  debtor's 
financial  condition  by  Morrison,  tbe  defend- 
ant's agent,  is  just  as  effectual  to  charge  the  de- 
fendant with  such  knowledge  as  though  he 
actually  possessed  it.  Re  Meyer,  2  Nat  Banfcr. 
Reg.  422;  VogU  v.  Lathrop,  4  Nat.  Bankr. 
Rw.  489;  NifTth  v.  Soim,  6  Nat.  Bankr.  Reg. 
865;  Marktimv.  Bbdton,  2  Dili.  8S7;  Mayerv. 
BnDMmt,  10  Blatcbf.  266. 

"  The  general  rule  that  a  principal  is  bound 
by  the  knowledge  of  his  agent  Is  baaed  on  the 

1  Ms.  If.  B.  B..  T.  T.  6S 


principle  of  law  that  it  is  the  agent's  duty  to 
communicate  to  his  principal  the  knowledge 
which  he  has  respecting  the  subject-matter  of 
negotiation,  and  the  presumption  that  he  will 
perform  that  duty."  The  DitHtted  Spiritt,  78 
U.  8. 11  Wall.  867  (30  L.  ed.  171). 

"  The  general  doctrine  that  tbeknowledgeof 
an  agent  Is  the  knowledge  of  tbe  principal  can- 
not be  doubted."  Hoover  v.  Wife,  91  IT.  S.  810 
(38  L.  ed.  398);  Bank  of  U.  A  v.  Davit.  3  Hill. 
461;  Ijigall*  v.  Maryan,  10  N.  T.  178;  FuUon 
Bank  v.  New  York  A  8.  Canal  Co.  4  Paige,  137. 

The  court  is  constrained  to  hold  that  the  de- 
fendant had  reasonable  cause  to  believe  that  bis 
debtor  waa  insolvent,  and  that  be  received  the 

E ropery  sued  for  in  fraud  of  the  Insotrent 
iW. 

D^mdant  dtfaultedfor  S1,000,  and  interett 
from  March  6,  1886. 

P«tars.  Oh.  J. ,  Waiton,  DMibrth,  Lib* 
bey*  and  Emerx,  JJ.,  concurred. 


Joseph  C.  NUGENT 

V. 

BOSTON.  CONCORD,  ft  MONTREAL  R.  R. 

1.  In  an  action  against  a  railroad  com- 
pany tar  a  personal  injnr^  resulting 
from  the  defeotire  construction  of  a  sta- 
tioD-house,  the  question  of  contriba* 
tivo  neffliifeaeet  though  depending 
upon  undisputed  facts,  is  for  tnejury, 
when  reasonable  and  fair-minded  men 
might  arrive  at  different  coneliuIonB 
thereon. 

2.  A  railroad  company  is  liable  to  a 
brakeman  of  another  road  for  a  per- 
sonal injury  while  in  tbe  performance 
of  his  duty  on  bis  employer's  train, 
caused  solely  by  reason  of  the  negligent 
construction  of  the  former's  station- 
house,  which  the  latter  road  uses. 

S.  When  a  railroad  company  leases  its 
road,  it  is  still  liable,  to  one  lawfully 
on  the  premises,  for  a  personal  injury 
which  resulted  solely  fk>om  the  originiQ 
defective  eonstructlou  of  Its  station- 
house,  if  it  baa  not  been  exempted  from 
such  liability  by  legislative  authority. 

4.  'At  the  trial  of  an  action  by  a  brakeman 
for  injuries  received  while  ascending  a 
side  ladder  on  a  moving  freight  oar,  oy 
coming  in  contact  with  the  station  awn- 
ing, testimony  ts  admissible  In  his 
behalf  that  no  other  awning  on  the  line 
of  the  road  came  in  such  close  proxim- 
ity to  a  moving  car. 

5.  In  such  an  action  the  plaintiff  may 
show  by  experienced  brakemen  that 
the  side  ladders  on  freight  oars  are  so 
varionsly  coastmcted  tkaA  aacendlnf 
one  on  a  moving  car  requires  the  nii- 
diWded  attention. 

(Cumberland  Decided  Januur  8&,  1868.) 

ON  exceptions  and  motion  by  tbe  defendant. 
Overruled. 

An  action  for  damages  arising frompersonal 
injuries  alleged  to  »»ave^l»^^  ' ' 
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De^gent'constructioD  of  the  anniDg  upon  the 
station  at  Bethlehem  Junction,  in  New  Hamp- 
shire, built  by  the  defendant  corporation. 

The  following  is  the  testimony  referred  to 
in  tbe  last  line  of  tbe  opinion: 

Eugene  H.  Sawyer,  conductor  of  the  train 
on  wbieb  the  plaintiff  got  hurt,  was  called  by 
the  plaintiff,  and,  among  other  thiugs,  teKtified 
that  be  had  had  daily  ezderience  in  gmng  up  lad- 
ders on  moTing  cars  for  tbe  last  four  years. 
He  was  tben  asked  tbe  following  questions, 
which  were  seasonably  objected  to  by  defend- 
ant's counsel,  but  were  admitted  by  the  court: 

Q.  Whether  or  not  it  requires  tbe  undivided 
attention  of  a  man  going  up  and  down  a  lad- 
der on  a  moving  car  in  tbat  way. 

A.  I  should  say  it  did;  it  does  mine. 

Q.  Why? 

A.  Because  the  ladders  on  the  cars  are  not  all 
alike.  Tbey  differ  in  a  good  many  ways;  tbe 
difference  that  bothers  us  most  is  the  handles 
on  top  of  tbe  car;  sometimes  it  will  be  a  rod  of 
iron  a  foot  and  a  half  long  to  get  bold  of;  then 
it  will  be  just  a  small  handle,  just  enough  to  get 
your  hand  hold  of. 
Mr.  A.  A.  Strout.  for  defendant: 
Id  relation  to  tbe  matter  of  due  care,  see — 
2  Wood,  R.  R  pp.  1098, 1363-1362.  and  cases 
cited;  Chase  v.  Maine  Cent.  R.  Co.  78  Me. 
346;  State  v.  Maine  Cent.  R.  Co.  77  Mc.  538; 
3'ayiwv.  Carew  Mfg.  Co.  143  Mass.  470;  Lote- 
joyy.  Botlon  A  L.  R.  Co.  125  Mass.  79;  Thaper 
T.  8t.  L<nti»,  A.  &  T.  H.  B.Go.  22  Ind,  36;  Per- 
igo  V.  Chicago,  R.  I.  A  P.  B.  Co.  62  Iowa, 
876. 

In  QOtm  V.  Erie  R.  Co.  68  N.  T.  449,  the 
party  injured  was  caught  by  tbe  projecting  roof 
of  the  depot  and  killed  wbfle  climbmg  over 
tbe  side  of  tbe  car.  In  granting  a  uew  tnal  tbe 
court  says:  "Here  the  structure  was  permanent 
in  its  character,  and  the  risk  resulting  from  Its 
locaUon  was  apparent  to  the  ordinal^  laborer 
as  to  tbe  skilled  mechanic  or  expert;  they  were 
visible  to  all,  and  could  be  as  well  appreciated 
by  the  deceased.who  had  for  many  years  resid- 
ed at  the  place  of  tbe  injury,  as  1^  tlw  officers 
and  agents  of  tbe  company." 

See  Toomey  v.  London  <fc  B.  B.  Co.  8  C.  B. 
N.  S.  140;  Ate/iiton.  T.  &  8.  F.  B.  Co.  v.  Bet- 
ford,  18  Kan.  245;  Pierce,  R.  R  S7»,  and  cases 
cited. 

Where  the  facta  are  uncontradicted,  the  issue 
becomes  a  question  of  law  and  not  of  fact. 

Growa  v.  MatM  Cent.  R.  Go.  67  Me.  100; 
Bvme  V.  Bmton  A  L.  B.  Co.  101  Mass.  50. 

A  railroad  company,  by  givins  permission  to 
another  railroad  to  use  a  part  of  its  track,  does 
not  appoint  itself  to  make  its  teack  safe,  or  to 
put  it  in  repair,  or  to  make  any  change  in  its 
existing  state;  audi  company,  by  contracting  to 
let  to  another  company  the  use  of  its  track,  is 
under  no  duty  to  a  passenger  of  tbe  other  rail- 
road. The  claim  of  such  passenger  injured  is 
on  tbe  company  with  whom  be  contracts. 

Mureh  v.  Coneord  B.  Co.  29  N.  H.  9. 
See  BayU^r  r.  Detamtre,  L.  W.  B.  Co.  40 
N.  J.  L.  28:  Baltimore  A  0.  B.  Co.  v.  Strieker, 
51  Md.  47;  Oteen  v.  Jf.  7.  Cent.  B.  Co.  1  Lans. 
106;Dentt  V.  PadfieB.  Go.  50  Mo.  302;  Stetier 
V.  (MieagodbN.  W.B.  a». 46  Wis. 497; &  0.49 
Wis.  609;  2  Wood,  R  R.  p.  1888,  835  «( 
and  cases  cited. 

Defendant  would  not  be  liable  for  the  ne- 
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lect  of  the  employees  of  tbe  Portland  &  Ojr 
ensburg  Railroad. 
Clark  V.  Chicago,  B.A<i.B.Co.9iVILiA. 
Me*tra.'W\XhvxT,  Imttt  and  ivmvph  W. 
StMiulding',  for  plaintiff: 

This  defendant  corporation  was  liable  to  tbe 
^neral  public  for  negligeace  in  the  comtnic- 
tion  of  Its  station  when  from  such  neglect  it 
would  be  apparuit  to  a  prudent  and  cvefal 
man  that,  in  the  natural  course  of  affairs,  some 
person  might  suffer  an  injury  thereby. 

Heatxn  v.  PenOer,  L.  R.  11  Q.  B.  Div.  K8; 
Sioux  Oity  A  Pae.  R.  Go.  v.  Stout,  84  D.  S. 
17  Wall.  661(21  L.  ed.  748). 

Tbe  right  of  protection  extends  to  all  per- 
sons who  have  a  rightful  ofxasiwi  to  pass  orer 
the  line. 

Tbhnv.  ibrtimd,  8.  A  P.  B.Go.  Si  Mb.  m 
Wendea  v.  Baxter,  18  Qray,  4M. 

An  employee  who  goes  upon  a  companjr'j 
premises  to  receive  tiis  master's  freight  eajop 
the  same  right  of  protection  that  the  masta 
does. 

Toledo,W.  A  W.  B.  Co.  t.  GnuA,  67  DL 3(3: 
St.  Louis,  L  M.Aa.  S.  r.  Fairiair*  (Ark). 
4  S.  W.  Rep.  80. 

Where  one  person,  being  on  the  land  of  an- 
other with  bis  license  and  consent,  expraa  or 
implied,  suffers  an  injury  through  the  ncfU- 
gence  of  tbe  latter  or  his  servants,  (he  owKttA 
the  land  is  liable  in  case,  though  tben  is  do 
question  of  contract. 

3  Wood,  R.  R.  1880,  1380,  and  cases  cited: 
Qodl^  r.  Hamrtjf.  30  Pa.  837;  PMM^ 
fhia  <£  R.  B.  Co.  t.  Derbg,  55  U.  8. 14  How. 
468  (14  L.  ed.  502);  Sateyer  v.  B^tland  AB.B. 
Co.  27  Vt.  870;  Bennett  v.  LouunUe  *-V.  B. 
Co.  102  U.  8.  580  (36  L.  ed.  DatU  y.U^ 

ioaiea  Cent.  Cong.  Soe.  139  Mass.  367;  Sieizr- 
son  V.  TirreU,  127  Mass.  286;  Carleton  v.  Frw- 
conia  L  AS.  Co.  99  Mass.  316;  2Uja  r. 
Portland,  8.&P.R.Go.S»  Me.  18a 

Persons  expressly  or  Impliedh^  invited  upon 
premises  cannot  l>e  exposed  to  aanger. 

Lannore  v.  Grown  Point  Iron  Go.  2  Cent.  Rep. 
409;  101  N.  Y.  891.  See  Snoa  v.  BmuatoKk 
R.  Co.  8  Allen,  441;  Catateiua  B.  Co.  v.  Arm 
airong.  49  Pa.  186,  187:  8.  C.  58  Pa.  S83:  Gn 
ham  V.  Northeat^n  B.  Co.  18  C.  B.  N.  S. 
Sbesnn.  &  Redf.  Neg.  101. 

The  light  of  the  plaintiff  In  tbe  caaeat  tar. 
as  against  the  Bo^n,  Coocoid.  &  lloatml 
Railroad,  was  that  of  a  passenger. 

Patterson,  R.  Ace.  L.  228,  and  caaea  cted: 
Teomant  v.  Contra  Cbifa  SUam  Nat.  Ck  4f 
Cal.  71. 

A  servant  carried  as  a  passenger,  under  % 
contract  to  carry  made  with  his  master,  who 
purchased  the  ticket,  may  sue  the  carrier  f« 
personal  injuries,  or  For  the  loos  of  hit  lugp^. 

through  the  negligence  of  the  carrier. 

Dicey,  Parties.  19;  MarthaU  v.  York,  A',  i 
B.  B.  Co.  11  C.  B.  655;  MarUn  ▼.  Great Litei. 
P.  B.  Co.  L.  H.  S  £xcb.  9;  Wbait.  Neg.  StiS. 
See  Graham  v.  JioriA  Eattera  R.  Co.  18  C.  B. 
N.  8.  339. 

Railroad  companies  as  passragw-aufiof  as 
bound  to  the  most  exact  care  and  diligence,  sot 
only  in  the  managcooent  of  the  trains  tad  can. 
but  also  in  tbe  struclnre  and  cate  of  tbe  tnti 
and  all  subsidiary  amngBiiirala  necewiy  fiv 
passengers. 
Jforrit  y.  Androteoaitt  B^Oo\  80  Ha.  SK. 
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They  cannot  reliere  themselves  of  their  re- 
spoiisibilitiea  by  merely  transferring  them  to  a 
u>reiffn  corporation. 

Whitney  v.  Atlantic  A  S«.  L.  S.  Co.  44  5Ie. 
367:  Qardner  v.  London,  C.  &  D.  R.  Co,  L.  R. 
2  Ch.  App.  Cas.  301;  Wa*fiin<ftan  A.  S  G.  R. 
CSj.t.  Brown.W^.  8.  17  Wall.  445  {21  L.ed. 
675);  T&rk  AM.L.R.  Co.  v.  Wifnan*,68  U. 8. 17 
How.  30  (15  L.  ed.  850);  Beman  v.  Ruff&rd.  1 
Sim.  N.  8.  660:  Winch,  v.  Birken^d,  L.  &  C. 
J.  B.  O?.  5  De  O.  &  a  SeS;  16  Jnr.  1085;  Great 
Xar^em  R.  Co.  v.  Eaatem  CounHe$  R.  Co.  9 
Hare.  806;  Back  v.  Ddawarc  R.  Canal  Co. 
22  N.  J.  Eq.  180;  Middlaex  R.  Co.  t.  Boston  & 
C.  R.  Co.  115  Mass.  847;  Thomaay.  Viett  Jersey 
R.  Co.  101  U.  8.  71  (25  L.  ed.  950). 

A  rompany  is  liable  to  the  passengers  of 
another  company  running  its  train  upon  the 
first-named  company's  track,  for  an  injury  oc- 
casioned by  its  own  negligence  or  that  of  its 
employees. 

keepv.  Indianapotis  A  St.  L.  R.  Go.  10  Fed. 
Rep.  454;  8.  G.  8  McCran-.  802. 

Aa  to  the  liability  of  a  ^dlord  generally  for 
dangerous  condition  or  unsafe  structure  of  the 
teased  premises,  see— 

Kinffv.  Pedly,  1  Ad.  8^2;  RmvuU  y. 

/Vjor.l3Mod.  685;f tn^  v.Moore.SBain. &Ad. 
184;  Cheetham  v.  Rampaon.  4  T.  R.  318;  Pen- 
rvMoeJdB  Cate,  5  Coke,  205;  Ptumerv.  Harper, 
3N.  H.  88:  Woodman  v.  Titftt,  9  N.  H.  88,91; 
Bemeiek  v.  Cunden,  Cro.  Eliz.  402;  Waggoner  "r. 
Jermaine,  8  Denio,  806;  h'iifiv.  Dodge,  iHexAo, 
311;  House  V.  Metcalf,  27  Conn.  681;  Wood, 
Nuis.  %i  827,  837,  and  note  2,  and  cases  cited; 
Shearm.  &  Redf.  Seg.  §66,  and  cases  cited. 

Where  stiMtitory  auuiority  exists  for  the 
lease,  but  the  injury  results  from  the  original 
faulty  coDstructioD  of  the  road,  or  the  omission 
by  the  lessor  of  some  duty  in  its  construction, 
the  lessee  is  not  responsible. 

8t.  Louis,  W.  &  W.  R.  Co.  v.  Ov.rl.  88  Kan. 
683;  8.  0. 11  Am.  &  Eng.  R  R.  Cas.  468;  Co<^ 
T.  MUuaukee  A  8t.  P.Si  Oa.  96  Wis.  46. 

Lessor,  failing  to  construct  cattle-guards,  is 
liable  for  injuites  to  animals  1^  lessee  tolerat- 
ing the  road. 

8t.  Louis,  W.  A  W.  R.  Co.  v.  Carl,  supra.  See 
Fontaine  v.  Southern  Pac.  R.  Go.  1  Am.  &  Eng. 
R  R  Cas.  169;  5.  G.  54  Cal.  645;  lUinois  Gent. 
R.  Co.  T.  Kanouse,  89  lit.  272;  Toledo,  P.  A 
W.  S.O0.Y.  BumMd,  40  lU.  148;  JUoAon^y  v. 
AtlanUe  A  St.  L.  R.  Oo.  9S  He.  66;  Freeman 
V.  Minneapolis  <£  8t.  L.  R.  Co.  7  Am.  &  Eng. 
R  R  Cas.  410;  Wasmer  v.  Ddatoare,  L.  «fe  W. 
B.Co.lAm.&  Eng.  R  R.  Cas.  122;  8.  0.  80 
Y.  212;  Bunev.  Housatonie  R.  Co.  8  Allen, 
441;  Sawyer  v.  ButJand  dB.  R.  Co.  27  Yt.  870; 
Jfetwn  T.  Vermont  d  C.  B.  Co.  26  Vt.  416; 
(Graham  v.  Jforaeattem  R.  Co.  18  C.  B.  N. 
8.  229;  Low  v.  Grand  Trunk  R.  Co.  73  Me.  818; 
Tobin  V.  Portiand  8.  tfe  P.  R.  Co.  59  Me.  188; 
Wendell  v.  Baxter,  13  Gray,  494;  CoUett  v. 
Ltmdon  <£  N.  W.  R.  Go.  16  Ad.  &  El.  N.  S. 
984;  Shearm.  &  Redf.  Neg.  101. 

The  exemption  of  the  lessor  from  liability  for 
the  torts  of  lessees  can  only  be  created  by  ex- 
press  words  of  leglalatiTe  Act  authorizing  or 
ratifying  the  lease. 

Balsl^  V.  8t.  Louis,  A.  dt  T.  H.  R.  Co.  6 
West.  Rep.  409,  and  authorities  dted  hi  ap- 
pellant's brief  there  Kported;  8.  C.  119  111.  68; 
8.  O.  35  Am.  &  Eng.  R  R  Caa.  497.  note; 
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See  also  Singleton  v.  Southuestem  R.  Co.  70 
Oa.  464;  8.  C.  48  Am.  R^.  674. 

A  railroad  compaiqr  is  hound  to  provide 
suitable  and  safe  materials  and  structures  In 
the  construction  of  its  roads  and  appurtenances; 
and  if,  from  a  defective  construction  of  its 
road  and  appurtenances,  an  injury  happens  to 
one  of  ita  servants,  the  company  is  liable  for 
the  injuries  sustained. 

CMeago  tft  .!>!.  W.  R.  Co.  v.  Swett,  45  HI. 
197;  lUinoU  Cent.  R.  Co.  t.  IfWeA,  63  Ul.  188; 
S.  C.  4  Am.  Rep.  598;  Ghi^  A  I.  B.  Co.  t. 
Russdl,  91  III.  ^8;  8.  C.  88  Am.  Rep.  64. 

The  master  is  bound  not  to  expose  the  ser- 
vant, when  conducting  the  master's  business,  to 
perils  or  hazards  a^inst  which  he  may  he 
guarded  by  proper  diligence  upon  the  pajt  of 
the  master. 

Ho^h  v.  Texas  A  P.  R.  Co.  100  U.  8.  318 
(25  L.  ed.  613).  See  8  Wood,  R  R  1483; 
Baltimore,  0.  A  C.  R.  Co.  v.  Rowan,  1  West 
Rep.  914.  104  Ind.  88. 

A  brakeman  is  not  bound  to  know  all  the 
obstructions  and  defects  in  the  line. 

Chicago  A  A.  R.  Co.  v.  Jehnton,  3  West. 
Rep.  888,  116  III.  206. 

n  the  servant  is  not  aware  of  the  danger^  and 
the  company  ia,  the  servant  may  recover. 

8  Wood,  R.  R.  1480  et  teq.  See  Seams  v. 
ClUeago,  M.  A  St.  P.  R  Go.  (Iowa)  HZ  Am.  & 
Eng.  R  R.  Cas.  287;  Gould  v.  Chicago,  S.  A 
a  R.  Co.  22  Am.  &  Eng.  R.  R.  Cas.  289; 
Houston  A  T.  C.  R.  Co.  v.  Hampton,  22  Am. 
&  Eng.  R.  R.  Cas.  291;  Wabash  R.  Co.  v. 
EUiott.  98  ni.  481;  S.  C.  4  Am.  &  Eng.  R  R 
Cas.  651;  Pittsburgh  A  C.  B  Co.  v.  Sentmaur, 
92  Pa.  376;  8.  C.  6  Am.  &  Eng.  R  R  Cas. 
508;  Lawless  v.  Connecticut  River  R  Co.  186 
Mass.  1. 

A  party  may  voluntarily,  and,  without  actual 
necessity,  expose  himself  to  danger,  and  still 
not  be  chargeable  with  contributory  n^li- 

gence. 

Jeffrey  v.  Keokuk  A  D.  M.  R.  Go.  6  Am.  & 
Eng.  R.  R  Cas.  577. 

It  is  for  the  jiuy  to  determine  the  question  of 
contributoi^  negligence,  in  the  light  of  all  the 
facts  and  circumstances  surrounoing  the  plain- 
tiff at  the  time  of  the  accident 

Herbert  v.  Northern  Pae.  R.  Go.  8  Am.  &  Eog. 
R.  RCas.  86.  ^  Tissues.  Baltimore  AO.  R. 
Co.  3  Cent.  Rep.  696, 113  Pa.  91;  Baitimore-0.  A 
C.  B.  Go.  V,  Rowan,  1  West  Rep.  914,  104 
Ind.  88;  Houston,  etc.  B.  Co.  v.  Oram,  40  Tex. 
841;  Chicago  AN.  W.  B.  Co.  v.  Swett.  46  111. 
197;  lUinoit  Cent.  B.  Go.  v.  Welch,  52  111.  188; 
Chicago  A  I.  B.  Co.  v.  RusseU,  91  lU.  298; 
Hough  V.  Texas  A  P.  R  Co.  100  U.  8.  318  (26 
L.  ed.  612):  Indiana  Car.  Go.  v.  Parker,  100 
Ind.  181;  Beach,  Cont  N^.  ^  184. 

As  to  whether  the  awning  was  a  nuiaanoe, 
although  the  fact  of  its  existence  and  proxim- 
ity to  tbe  track  was  undisputed,  different  per- 
sons might  disagree  upon  the  question;  and  it 
was  properly  left  to  the  jury  to  determiue. 

Sfiannon  v.  Boston  A  A.  R  Ca.  I  Neiw 
Eng.  Rep.  681,  78  Me.  62. 

Even  though  Oie  fttcts  are  ondisputed,  if 
they  are  of  such  a  nature  or  pertain  to  vach  a 
matter  that  different  intelligent  and  honest 
minds  might  exercise  different  judgments  upon 
them,  the  question  to  be  decided  bek)ngs  to  the 
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Leian  v.  Maine  Cent.  R.  Co.  TJ  He.  9t; 
Siotu)  Oitu  A  Pae.  R.  Co.  r.  Btout,  84  U.  a  17 
WaU.  667  (31  L.  ed.  745). 

VlrffiB.  J*.,  deliTered  the  oploiw  of  the 

court: 

By  a  contract  of  March  1.  1884.  the  Port- 
land &  Ogdensburg  Railroad  Company,  for 
certain  valuable  coosideratioos  therein  ex- 
pressed, was  permitted,  among  other  things,  to 
run  all  of  its  through  freight  trains,  for  one 
year  at  least,  over  that  portion  of  the  defend- 
ant's trucks  between  certain  named  atatlons, 
between  which  was  the  Bethlehem  station. — 
the  defendant  "assuming  all  Habili^  and  risk 
of  uccident  arising  from  defect  of  roadbed  or 
track,  or  default  of  its  employees  or  servants." 

On  June  10,  1884,  while  the  permit  was  in 
full  force,  the  Boston  &  Lowell  Railroad  Com- 
pany leased  for  ninety -nine  years  the  defendant's 
railroad,  stations,  etc.,  agreeing  to  save  harm- 
less the  defendant  "asainst  all  claims  for  in- 
juries to  persons  during  the  tenn,  from  any 
and  all  causes  whatever.^' 

The  plaintiff  was  rear  brakeman  on  a  P.  & 
O.  special  freight  train  bound  west.  While  he, 
in  pursuance  of  a  signal  for  setting  brakes, 
was  ruildly  ascending  the  iron  laddbr  on  the 
side  of  a  oox  car,  to  perform  his  duty  of  set- 
ting the  brake  thereon,  the  train  being  in  mo- 
tion, his  head  came  in  contact  with  tlie  end  of 
the  depot-awning,  of  same  height  as  the  car 
and  eighteen  inches  therefrom,  and  he  was 
thereby  knockedjoff  between  the  cars;  and,  be- 
fore be  could  extricate  bimwlf ,  his  right  arm 
was  so  crushed  by  the  wheels  of  tbe  saloon  car 
that  amputation  became  necessary. 

The  Jury,  after  a  charge,  to  which — so  far 
as  the  general  merits  of  the  case  is  concerned 
— no  exception  la  alleged,  returned  a  verdict 
for  the  plaintiff  for  (8,100.  Under  the  instruc- 
tiODS,  the  jury  must  have  found:  (1)  that  tbe 
awning  was  negligently  constructed  on  account 
of  its  i»ozimity  to  the  passing  car;  (3)  that  the 
injurv  was  caused  solely  thereby;  and  (8)  that 
the  plaintiff  was  in  tbe  exercise  of  ordinary  care 
at  the  time  of  tbe  injury. 

It  is  contended  that  the  plaintiff  was  guilty 
of  contributory  negligence;  and  that,  as  the 
facta  in  relation  tliereto  were  nndisputed,  the 
question  was  one  of  law,  and  sboula  therefore 
have  been  decided  by  the  presiding  justice,— 
which  he  declined  to  do.  but  submitted  It  to 
the  jury.  While  there  are  numerous  cases 
wherein  questions  of  tbe  negligence  of  both 
parties  in  actions  of  this  nature  have  been  de- 
cided by  the  court  on  undisputed  facts,  still 
the  negligence  of  neither  party  can  be  conclu- 
sively established  by  a  stale  of  facts  from 
which  different  Inferences  may  be  fairly  drawn, 
or  upon  which  fair-minded  men  may  reasona- 
bly arrive  at  different  conclusions.  Brovm  v. 
EuTorean  A  N.  A.  R.  Co.  68  Me.  884:  Le»an  v. 
Maine  Cent.  R.  Co.  77  Me.  85,  91;  Bhannon  v. 
Boston  AA.  R.Co.\  New  Eng.  Bep.  681,  78 
Me.  B3,  60;  8nme  r.  HimmUonie  E.Cff.8  AU&n, 
441;  Treat  t.  Boetm  A  L.  R.  Co.  181  Mass. 
871;  Peeeriy  v.  Botton.  186  Mass.  866;  Lateleee 
V.  OoHJteetieut  River  R.  Co.  186  Mass.  1:  Sionx 
City  dPae.  R.  Co.  v.  Slovt.  84  U.  S.  17  Wall. 
667,  668.  664  (SI  L.  ed.  745). 

As  a  practical  illustration  of  thispropoattion: 
Tbe  conductor  of  a  freight  train  had  redded  at 
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the  place  of  accident  for  twen^  years,  and.  ts 
.conductor  and  brakeman,  puaed  tbe  atattoa 
oooe  or  twice  dally  for  seven  yeu*.  Jot  m 
his  train  started  up,  he  caugfat  bold  of  tfaesidF 
ladder  of  a  passing  car,  and  without  any  call 
of  duly  there,  as  he  climbed  towards  tbe  top, 
was  struck  and  killed  by  the  roof  of  the  depct. 
which  projected  over,  and  within  thirtv-fmn- 
inches  of,  the  car:  and  the  court  was  divided  on 
the  questions  of  neriigence  invcdved.  GOtm 
V.  ErieR.Co.flSN.Y.U9.  So,  in  another  case, 
where  a  brakeman  (tbe  plaintiff),  who  had 
pulled  out  tbe  pin  and  disconnected  a  portkn 
of  the  train  from  the  ennDe,wa8  walking  beside 
the  train,  and,  on  signal  for  brakes,  ran  up  the 
side  ladder  of  a  car,  and  was  struck,  knocked 
off,  and  lost  bis  arm,  by  the  awoinr,  which 
projected  within  ^riiteen  incbea  of  nie  ear, 
the  court  held  the  plaintiff  not  guiltr  of  con- 
tributory negligence,  but  aet  tame  tne  veidkt 
of  (10,000  as  excessive.  Tbe  court  remarked: 
"It  would  be  preposterous  in  us  to  say,  or  to 
ask  a  jury  to  suy,  that  a  brakeman  engagiogio 
the  service  of  tbe  company  must  be  hdd  to 
know  whether  or  not  there  mar  be  ooe  among 
the  station-houses  wboee  roof  or  awning  so 
projected  over  the  line  of  tbe  road  that  a  bnke- 
man  on  a  freight  train,  in  the  performance  cf 
his  duties,  would  be  liable  to  be  swept  boa 
the  train  by  collision  with  It."  lOinoia  Out 
R.  Go.  V.  Welch,  53  HI.  188. 

We  are  of  opinion  that  the  presiding  joslice 
very  properly  submitted  to  the  jury  ue  ques- 
tion of  the  defendant's  negttgenoe,  and  alse 
that  of  the  plalntifTa  exerciae  oi  oitlinaiy  can. 

Moreover,  a  careful  examination  of  all  Uie 
testimony  bearing  upon  these  queatioDs,  aided 
by  the  exhaustive  argument  of  couaad,  hm 
failed  to  satisfy  us  that  we  ought  to  inlerpow 
and  set  the  verdict  aside.  And.  without  tak- 
ing space  to  state  our  reasons  at  lengUi,  we 
mark:  The  train  never  stopped  at  thie  atatioo. 
except  when  obstructed  by  another,  and  <k- 
casiooally  down  by  the  tank  for  water.  Hit 
attention  was  never  particularly  called  to  tbe 
nearness  of  tbe  awning,  as  he  had  no  occaaon 
to  notice  it  in. passing.  When  the  acddcnt  hap- 
pened, the  plamtlff  yras  engaied  in  the  proiB{iil 
performance  of  a  call  to  active  do^.  'The  exi- 
gency caused  bv  the  repeated  atartinc  and  slop 
ping  of  the  mixed  train  required  nia  qwedj 
ascent  to  the  top  of  the  car  by  means  of  ueho- 
der.  Before  he  reached  it,  his  car,  being  li 
motion,  arrived  at  the  awning.  Doe  care  ob 
the  part  of  tbe  defendant  required  space  eoooeb 
between  tbe  car  and  the  awning  for  reasmaUe 
action  of  body,  arms,  and  legs  of  tbetira^anan, 
whose  duty  required  him  to  ascend  the  ladder 
there.   It  was  decent  in  this  respect,  and  4e 

Slaintlff ,  with  his  attention  properiy  fixed  oa 
is  duty,  was  struck.  It  is  no  answer  thai  ibe 
train,  though  on  a  down  grade  of  thlitT  feet  id 
the  mile,  might  he  handled  by  the  engine  wlia 
working  steam.  The  plaintuTs  duty  was  doi 
to  rely  on  the  possilrility  of  tbe  engine's  holdiiif 
the  train,  but  to  perform  the  du^  signaled  br 
the  conduit  standing  on  the  engine;  and  be 
lost  his  right  arm  in  tbeprcanpt  attempt  tops 
form  it,  in  consequence  of  tbe  deiendini 
faulty  awning.  The  acts  of  the  plaiotUf  "esn- 
not  be  judged  of  hf  the  rule  applicable  to  the 
persons  engaged  in  no  special  or  paiticahT 
duty."  Tbe  iMntifCj^^^i^^^^wledge  of 
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tbe  BwnlDg  most,  on  acooaot  of  bis  few  oppcnr- 
tunities  for  gaining  It,  hare  been  compantively 
alight,  and  was  by  no  means  decitave.  The 
service  then  and  there  to  be  performed  was  of 
a  cfaaracler  to  require  his  exciusive  attention  to 
be  fixed  upon  it,  and  tbat  he  should  act  with 
rspiditj  aiid  promptness;  and  it  could  hardly 
be  expected  that  he  should  always  bear  in  raind 
tbe  existence  of  the  defect, — even  if  he  knew 
it, — or  be  prepared  at  all  times  to  avoid  IL" 
Snote  V.  Houtatonie  R.  Co.  8  Allen,  441,  4S0. 

But  wbilethisrule  may  not  be  seriously  qaes- 
tioned  as  between  a  railroad  company  and  its 
own  employees,  the  defendant  chaflenges  its 
application  as  between  it  and  the  plaintiff.  This 
presents  the  question  whether  a  railroad  com- 
pany, over  a  section  of  whose  track  another 
company.by  virtue  of  a  Contract,  runs  its  trains, 
is  liable  in  tort  to  the  latter's  brakeman,  who, 
witboat  the  fault  of  himself  or  of  his  coetn- 
ployees,  receives  a  personal  injury  while  In  the 
performance  of  his  duty  on  bia  employer's 
train,  solely  by  tbe  reason  of  tbe  negjigent  con- 
struction of  the  Conner's  depcft.  are  of 
of^nion  that  it  is. 

In  such  case  the  only  materiality  which  a^ 
(aches  to  the  contract  between  the  companies 
is  to  make  certain  tbat  the  plaintiff  was  law* 
faUr,  and  not  a  trespasser,  on  the  defendant's 
Toaa.  And  altbongn  the  defendant,  in  its 
contract  with  the  P.  &  O.  Company,  in  express 
terms,  "assumed  all  liability  and  risk  of  acci- 
dent from  a  defect  of  roadbed,  track,  or  de- 
fault of  Its  employees,"  nothing  was  thereby 
added  to  the  dcvendant's  legal  obligation  and 
duty;  these  terms  did  not  express  all  which  tbe 
law  required  of  railroad  companies  as  to  the 
reaaonabte  safety  of  its  station-houses.  Tobin 
V.  Fortiand.  &  A  P.  R.  (h.  69  Me.  188.  It  Is 
common  learning  that,  as  a  compensation  for 
the  grant  of  its  corporate  franchise,  intended  in 
large  measure  to  be  exercued  for  tbe  public 
good,  tbe  common  law  imposed  upon  the  de- 
fendant a  duty  to  the  public,  independent  of 
(MHitract  and  coextensive  with  its  lawful  use,  to 
keep  its  road  and  its  appurtenances  in  a  reason- 
ably safe  and  proper  condition.  Thomas  v. 
Wnt  Jertey  B.  Go.  101  U.  S.  71,  83  (36  L.  ed. 
MO);  Bean  ^.  A.  A  8t.  L.  R.  Cb.  68  Me.  S98, 
300.  If  the  cause  of  action  were  a  breach  of 
the  contract,  tbe  plaintiff  could  not  maintain 
an  action  thereon  for  want  of  privity.  But  this 
is  an  action  ex  delicto  for  an  Injury  caused  by 
a  neglect  of  a  duty  created  by  law  (Broom, 
Com.  4th  ed.  675,  676,  and  cases);  and,  for  tbe 
n^lect  of  such  a  duty,  privity  is  not  essential 
to  tbe  maintenance  of  an  action  of  tort  there- 
for (Campbell  v.  FoHlandBugar  Co.  63  Me.  552. 
664;  Broom.  Com.  678  et  a^.) 

This  principle  is  variously  illustrated  by  tbe 
numerous  cases  cited  In  Broom's  Commentaries, 
655-670.  Thus,  a  railroad  company  is  liable  for 
the  loss  of  a  passenger's  luggage  whose  fare  was 
paid  by  another,  not  on  account  of  breach  of 
contract,  bat  of  legal  duty.  MartiiaU  v.  TorJe, 
N.  AB.  Ji.  Co.  lie.  B.  366. 

So,  where  the  defendant  sold  naphtha  to  one 
known  to  him  as  aretailerofflulds  to  be  burned 
in  lamps  for  illuminating  purposes,  and  a  re- 
tailer sold  a  pint  thereof  to  tbe  plaintiff  to  be 
used  in  a  lamp,  and  it  exploded,  tbe  defendant 
was  held  liable,  "not  upon  any  supposed  priv- 
ity between  tbe  parties,  but  upon  a  violation  of 
1  Me. 


du^  in  (be  defendant  resulttng  In  an  injuiy  to 
tbe  plaintiff."  Wdlin^n  v.  Dovmer  Keromu 
Oil  Co.  104  Mass.  64,  67. 

So. where  a  chemist  compounded  a  hair-wash, 
and  knowingly  sold  It  to  a  husband  for  the  use 
of  his  wife,  who  was  injured  by  its  use,  the 
wife  sustained  an  action  of  tort  for  tbe  injury, 
on  tbe  ground  of  the  defendant's  breach  of 
du^.    Qeorge  v.  Skivington.  L.  R.  9  Exch.  1. 

In  like  manner,  "where  a  stage  proprietor." 
said  Parke,  B.,  "who  may  have  contracted 
with  the  master  to  carry  bis  servant,  is  guilty 
of  neglect,  and  the  servant  sustains  personal 
damage,  he  is  liable  to  the  latter;  for  it  Is  a  mis- 
feasance toward  him,  if,  after  taking  him  as  a 
passenger,  tbe  proprietor  or  his  servant  drives 
without  cu«,  88  it  is  a  misfeasance  toward  every 
one  traveling  on  the  road.  So,  if  a  mason  con- 
tracts to  erect  a  brid^  or  other  work  over  a 
public  road,  which  be  constructs  not  according 
to  the  contract,  and  the  defects  are  a  nuisance, 
a  third  person  who  sustains  an  injury  by  rea- 
son of  its  defective  construction  may  recover 
damages  from  the  contractor,  who  mil  not  be 
allowed  to  protect  himself  from  liability  by 
showing  an  absence  of  privity  between  himseu 
and  the  iojmred  person,  or  bv  showing  tbat  he 
is  responsible  to  another' fw  preach  of  the  con- 
tract. Longmetd  v.  HeUiday,  6  Eng.  L.  &  Eq. 
568. 

So,  where,  a  station  being  in  ihe  joint  occu- 
pation of  the  defendant  and  another  railway, 
tbe  plalntiff'B  decedent,  a  blacksmith  in  the 
service  of  the  other  raflway.  while  engaged  In 
repairing  one  of  Its  wagons  on  a  nding  at  the 
station,  was  killed  by  the  negligent  shunting 
of  the  defendant's  train  on  that  siding,  a  mo- 
tion to  set  aside  a  verdict  for  the  plaintiff  was 
overruled.  Vote  v.  LaJWi^ire  <£  Y.  R.  Co.  2 
Hurl.  &  N.  728. 

And  it  seems  that  an  apothecary  who  admin- 
isters improper  medicine  to  his  patient,  or  a 
surgeon  who  unskillfuUy  treats  him,  to  his  in- 

fury,  is  liable  to  the  patient,  even  when  tiie 
ather  or  friend  of  the  patient  wa§  the  contrac- 
tor. Pippin  V.  Bheppard,  11  Price,  ^;  Qlad- 
irOl  V.  BteggaU,  6  Bing.  N.  G.  788;  l%omM  v. 
Windieater.  6  N.  T.  897. 

The  principle  is  sustained  In  the  well-con- 
sidered case  of  Sawyer  v.  Rutland  A  B.  R.  Oo. 
27  Yt.  870,  which  was  re-examined  and  reaf- 
firmed by  the  same  learned  court  in  Merrill  v. 
Gentrai  Verinont  R.  Go.  54  Vt.  300.  Also  in 
Smith  V.  New  York  dt  H.  R.  Co.  19  N.  Y.  127 
Snow  V.  HoutaUmie  R.  Co.  8  Allen,  441;  Pierce 
R.  R.  274;  Patterson,  R.  Acc.  L.  g888;3Wood, 
R  R.  1838,  1889,  and  notes. 

We  are  aware  that  this  view  is  not  in  accord- 
ance with  Murek  v.  Concord  R.  Co.  29  N.  11. 
85,  and  Pierce  v.  Cone&rdR.  Co.  51  N.  H.  593, 
—which  cases  were  cited  by  a  divided  court  iu 
this  State  on  another  point  (Mahoney  v.  Atlan- 
tied; St.  t.  R.  Go.  63 Me.  72);  but.  notwithstand- 
ing our  high  opinion  of  the  learned  court  which 

gtonouncra  those  opinions,  we  think  the  views 
erein  declared  are  more  satisfactory. 
Our  opinion,  therefore,  is  that  the  plaintiff 
had  the  lawful  right,  as  brakeman  on  the  train 
of  the  Portland  &  Ogdensburg,  to  pass  and  re- 
pass by  the  Bethlehem  station-house  of  tbe  de- 
fendant, which  therefore  owed  a  duty  to  him  to 
construct  and  maintain  its  station-house  there 
in  such  a  reasonably  safe  manner  that  its  awa- 
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ingwould  not  iDjurehim  while  Intbe  perforni- 
ance  of  bis  duty  with  due  care;  aod  that,  a 
negligent  breach  of  that  duty  hv  the  defend- 
ant having  resulted  in  a  persoDal  injury  to  the 
plaintiff  without  fault  on  bis  part,  he  is  entitled 
to  maintain  this  action  therefor,  unless  the  leas- 
ing and  consequent  full  possessiOD  of  the  de- 
fendant's road  hy  the  Boston  &  Lowell  consti- 
tutes  a  defense. 

It  la  declared  to  he  the  settled  law  of  this 
country  that  one  railroad  corporation  caonot, 
without  statutory  authority,  devest  itself  of  or 
relieve  itself  from  any  duty  or  liability  imposed 
by  its  charter  or  the  general  laws  of  the  State, 
by  leasing  its  road  and  appurtenances  to  an- 
other, fork  &  is.  L.  R.  Vo.  V.  Winam,  68  U. 
S.  17  How.  80  (15  L.  ed.  87);  Thomat  v.  We»t 
JerteyR.  Co.  101  U.  S.  71.  83(26  L.  ed.  960). 

Assuming  the  lease  of  the  defendant  road, 
station-houses,  etc. ,  to  the  Boston  &  Lowell,  to 
have  been  duly  authorized  by  the  respective 
Legislatures  of  the  States  which  granted  their 
charter,  and  that  the  lessee  had,  months  before 
the  plahitlS*8  injury,  received,  under  tbe  lease, 
lull  possession,  nianagement,and  control, — was 
the  defendant  thereby  relieved  from  liability  to 
this  t>laintiff  for  his  injury? 

This  court  has  held  that  an  authorized  lease 
of  a  railroad  does  not  relieve  the  lessor  from 
the  liability,  under  the  general  statute,  for  an 
injmy  caused  to  property  along  its  line  by  fire 
communicated  by  a  locomotive  of  the  lessee. 
Pratt  V.  Atlantic  <fe  St.  L.  R.  Co.  4Si  Me.  579; 
Steams  v.  Atlantic  <£  -S^.  L.  R.  O.  46  Me.  98. 
In  Massachusetts,  both  lessor  and  lessee  are 
held  liable  for  the  injury,  under  a  like  statute. 
IngeraaU  t.  Stoekhridge  *  P.  R.  Go.  8  Allen, 
488;  Dart*  t.  Providtnee  A  W.  B.  Q>.  121  Mass. 
184. 

Courts  of  the  higbeEtrespectabilitr  have  held, 
in  well-conndned  opinions,  that  the  duly  au- 
thorized leasing  of  one  railroad  to  another  does 
not  absolve  tbe  lessor  from  liability  to  a  pas- 
senger for  injury  caused  by  tbe  negligent  acts 
of  the  lessee's  employees,  unless  tbe  statute  au- 
thorizing the  lease  contains  ao  express  exemp- 
tion to  the  lessor;  that  "grants  to  corporations, 
whether  of  powers  or  exemptions,  are  to  be 
strictly  construed,  and  tbeir  obligations  are  to 
be  Btnctly  performed,  whether  they  may  be 
due  to  the  State  or  to  the  individuals."  Single- 
ton V.  Southwestern  Railroad,  70  Ga.  464,  8.  G. 
48  Am.  Rep.  574;  Nelson  v.  Vermont  &  G.  R. 
Co.  26  Vt.  717;  1  Redf.  U.  R.  690. 

This  view  is  adopted  aod  sustained  in  an  opin- 
ion, reviewing  the  cases  and  authorities,  the 
court  in  Illinois.  The  court  in  its  opinion  does 
not  rest  its  decision  "upon  tbe  narrow  ground 
alone  of  the  Iatler(le88ee)being  intbe  exercise  of 
a  franchise  which  belonged  to  the  former  (les- 
sor), and  in  so  acting,  is  to  be  held  as  the  f>ervant 
of  the  lessor  corporation;  'but,'  in  consideration 
of  tbe  grant  of  its  charter,  tbe  corporation  un- 
dertakes tbe  performance  of  duties  and  obliga- 
tions toward  the  pablic;  and  there  is  a  matter  c/t 

Eublic  jwlicy  concerned  that  it  should  not  be  re- 
eved from  the  performance  of  its  obligations 
without  the  coDseot  of  tbe  Legislature" — add- 
ing: "There  is  no  express  exemption  in  the  stat- 
ute which  authorized  tbe  lease. '  BaUley  v.  8t. 
Zouis,  A.  <ft  T.  B.  R,  Co.  6  West.  Rep.  469. 
lie  lU.  68.  Beealso  Pierce,  R.  R.  244. 
In  this  State,  where  tbe  defendant  had  leased 


its  road  under  the  authority  of  a  statute  wbidi 
expressly  provided  that  "notbing  fx>ntaioed 
therein  •  •  »  shall  exonerate  the  lessor  from 
any  duties  or  liabilities  imposed  upon  it  by  tbe 
charter  or  by  tbe  general  laws  of  the  State,"  a 
divided  court  held  that  tbe  leasee,  and  cot  ibe 
lessor,  was  liable  to  a  passen Injured  by  aa  e- 
sault  and  wrongful  ezpulaon  nom  its  tnfai 
hj  one  of  the  lessee's  smwits.  Mahonej/  v.  At- 
lantic 0:81.  L.  R.  Go.  68  Me.  08.  Tbia  ease, 
however,  does  not  meet  tbe  fads  in  the  esse  at 
bar;  for  there  tbe  injury  complained  of  resulted 
solely  in  the  wrons^l  acts  of  the  servant  of  tbe 
lessee,  who  bad  sole  control  of  tbe  trains,  and 
not,  as  here,  from  the  wrong  of  the  lessor  ia 
the  negligent  original  coii8tructJo&  of  itadqiat. 

And  herdo,  as  we  think,  lies  tbe  true  dis- 
tinction which  marks  the  dividing  Hoe  of  tbe 
lessor's  responsibility.  In  other  words,  an  sn- 
tborized  lease  without  any  exemption  clause 
absolves  the  lessor  from  tbe  torts  of  tbe  lemef. 
resulting  from  tbe  negligCEt  operation  and 
handling  of  its  trains  and  the  general  manage- 
ment of  tbe  leased  road,  over  wbidi  the  lenor 
could  have  no  control.  But  for  an  iojaiy  n- 
suiting  from  the  negligent  omissifMi  of  snne 
duty  owed  to  the  public,  such  as  the  proper  coo- 
stnicUcn  of  its  road,  station-houses,  etc.,  the 
charter  company  cannot,  in  tbe  absence  of  stat- 
utory exemption,  discharge  itself  of  le^  re- 
sponsibility. St.  Louif,  W.  d  W.  R.  Go.  v.  (.Vri, 
m  Kan.  m;  S.  C.  11  Am.  &  Eng.  R  R  Cm. 
468. 

Tbe  covenant  in  the  lease  to  "save  the  leawr 
harmless,"  etc.,  is  predicated  of  an  implica- 
tion of  a  primary  liability  on  the  part  of  tbe 
lessor.  It  is  an  obligation  which  in  no  wise 
affects  the  plaintiff,  or  the  defendant's  liabOi^ 
to  him,  but  is  simply  a  contract  forreimbune- 
ment  for  such  damages  as  may  In  ally  win  be 
recovered  against  it  by  tbe  plaintiff  and  oAs 
lawful  claimants  whose  injury  results  from  tti 
breach  of  duty  owed  them. 

We  are  also  of  opinion  that  tbe  defendant  is 
liable  under  the  <ule  which  go  verns  the  rcspoa- 
sibility  of  a  lessor  of  demised  premises  for  their 
condition.  For  it  is  settled  law  that,  when  Ok 
owner  lets  premises  which  are  in  a  conditioB 
which  is  unsafe  for  Hxe  avowed  purpose  Ug 
which  they  are  let.  or  with  a  nnuuice  wpn 
them  when  let,  and  receives  rent  therefw.  W 
is  liable,  whether  in  or  out  of  possession,  for 
the  injuries  which  result,  from  their  state  tk  ia- 
securitj^,  to  persons  lawfully  upon  tbem:  for,  by 
tbe  letting  for  profit,  he  authorizes  a  oootiD- 
uance  of  the  condition  they  were  in  when  he 
let  them,  and  is  therefore  guilty  of  a  nonfea- 
sance. Among  the  numerous  cases  suront- 
ing  this  general  view  are;  Rotevdl  v.  Prior, 
3  Salk.  469;  8.  C.  more  fully  reported,  IS 
Mod.  685,  689,— where  the  defendant  erected  ■ 
bouse,  thereby  obstructing  tbe  plaintifTs  an- 
cient lights,  and  demised  it  to  another;  and  tbe 
court  held  the  "action  well  brought,  *  *  *  for 
before  his  assignnKnit  over  he  was  llaUe  for 
all  consequential  damages,  and  it  shall  not  be 
in  his  power  to  discharge  himself  by  grintmi: 
over."  See  also  .Bttv  v.  PedUy,  1  Ad.  &  EI 
823;  Staple  v.  Spring^  10  Mass.  73;  FUh  v. 
Dodge,  4  Denio,  311;  fflwwev.  MeteaU,  37 On. 
681;  Toddy.  Flight,  9  C.  B.  N,  8.  877. 

In  the  last  case  Earler^.  J^.  after  revievlu 
Ret  V.  iM^giandb^UMi^^iAwr.  aid- 
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'Tbeae  cases  are  aatborities  for  Baying  tbat,  if 
tlM  wrong  canstn^  the  damage  ariseTrom  tbe 
noofeasanoe  or  the  misfeasance  of  the  lessor, 
Ifae  party  safrerioe  damage  from  the  wrong 
loaysue  him.  And  we  are  of  opinion  that  the 
principle  so  contended  for  on  behalf  of  tbe 
plaintiff  is  the  law,  and  that  it  reconciles  the 
cases."    Also,  v.  Lirerpocl  Brewery  Co, 

L.  R.2  C.  P.  Div.  811;  (hcingav.  Jmet,  9  Md. 
108:  Oandy  v.  Jviiber,  5Best&  8.  78;  8.  G.  on 
error  Id.  486.  See  opinion  S.  C.  0  Best  A  6. 
15;  Strattcm  y.  Stapks,  S9  He.  94.  This  prin- 
ciple is  recognized  m  Campbell  v.  Portland  8u- 
ffar  Co.  62  Me.  652,  and  in  McCarthy  v.  York 
Count!/  8av.  Bank,  74  Me.  81S.  926;  Bvrbank  v. 
Beihel  8.  M.  Co.  75  He.  878;  Atten  v.  Smith, 
76  Me.  385,  841. 

See  also  Oodlgy  t.  Bagerty,  20  Pa.  887,  af- 
-flrmed  In  Canon  t.  QooUy,  26  Fa.  Ill,  where 
boildings  were  let  to  the  government  as  bonded 
warehouses,  and,  being  oefecttTely  built  and  of 
InsufBcient  strength,  they  fell  by  reason  of 
storage  of  heavy  merchandise. 

So  In  Maryland,  in  Albert  v.  8tate,  6  Cent. 
Rep.  447,  66  Md.  326,  the  court  of  appeals  ap- 
proved the  instruction:  "If  tbe  jury  found 
that  the  defendant  was  the  owner  of  tbe  wharf, 
and  rented  it  to  the  tenant,  and  that,  at  tbe  time 
of  the  renting,  the  wharf  was  unsafe,  and  tbe 
defendant  knew,  or  by  the  exercise  of  reason- 
able diligence  could  have  known,  of  its  unsafe 
condition,  and  tbe  accident  happened  in  con- 
sequence of  such  condition,  then  the  plaintiff 
was  entitled  to  recover." 

So  in  SvBortU  v.  Sdgar.  50  N.  T.  38,  tbe 
court,  after  an  elaborate  review  of  the  cases, 
held  that  the  lessors  of  a  pier,  in  the  possession 
of  their  lessee,  from  whom  they  received  rent 
for  it,  were  liable  for  an  injury  received  by  a 
longshoreman  engaged  in  cfiscuarging  a  cargo 
thereon;  the  cause  of  the  injury  being  a  daa- 
eerous  defect  which  existed  at  the  time  of  the 
demise. 

In  a  very  recent  case  in  Rhode  Island  of  like 
facts,  the  court  held  both  lessor  and  lessee  joint- 
ly liable.  Joyce  v.  Martin,  4  New  Eng.  Rep. 
TOfl.  See  also  the  recent  case  in  New  Jersey  of 
Rankin  v.  Ingtfferaon,  8  Cent.  Rep.  871;  also  a 
Massachusetts  case,  Dalay  v.  Savage,  4  New 
Sag  Rep.  »63,  145  Mass.  88. 

We  are  aware  that  there  are  a  few  cases 
which  hold  that,  even  if  premises  are  danger- 
ons  when  demised,  the  lessor  is  not  liable  to 
one  injured  thereby,  if  tbe  tenant  in  the  lease 
coTcnanied  to  keep  them  in  repair.  Pretty  v. 
Bickmore,  L.  R.  8  C.  P.  401.  And  the  same 
principle  was  subsequently  affirmed  in  a  case 
of  very  similar  facts.  Owinnell  v.  Etimer,  10 
C.  P;  658.  See  also  Leonard  v.  Skmr,  116 
Mass.  86,  where  the  lessee  covenanted  to  *  'make 
all  needful  and  proper  repairs  both  internal 
and  external."  The  language  of  tbe  court, 
when  taken  in  connection  with  the  facts,  is  ex- 
plainable in  consonance  with  the  early  English 
cases  before  cited.  See  also  the  dictum  in  the 
recent  case  in  Massachnsetts,  already  died,  of 
Dalay  v.  Samge. 

But  this  principle  has  been  ably  reviewed  in 
the  strong  opinion  of  Folger,  Ji,  in  8word»  v. 
Edgar,  mpra.  This  opinion  declines  to  accept 
the  doctrine  of  the  above  cases  for  the  reason 
th^  they  "  ignored  tbe  rule  announced  in  Mm- 
imR  v.  Prior,  gupra,  and  followed  and  estab- 
1  Mb. 


lisbedinmany  cases."  Fogler,  J.,  speaking 
for  the  whole  court,  upon  this  question,  said: 
"The  [>erflon  injuriously  affected  by  the  ruin- 
ous state  of  the  premises  demised  has  no  right 
or  privity  in  tbe  covenant.  He  is  not  given 
thereby  a  right  of  action  against  the  lessee, 
greater  or  more  sure  than  he  had  before.  He 
has  the  right  without  the  covenant.  The  cov- 
enant is  a  means  by  which  tbe  lessor  may  re- 
imburse himself  lor  any  damages  in  which  he 
is  cast  by  reason  of  his  UabUity.  But  it  is  an 
act  and  oUigation  between  himself  and  anoth- 
er, which  does  not  remove  or  suspend  that  li- 
ability. It  is  not  so  that  a  person  on  whom 
there  rests  a  duty  to  others  may,  by  an  agree- 
ment between  himself  and  a  third  person,  re- 
lieve himself  from  the  fulfillment  of  his  dutv. 
Surely  an  ineffectual  attempt  to  fulfill  would 
not;  as  if,  in  this  case,  insufficient  repair  of  the 
pier  had  been  made  by  a  builder  who  bad  con- 
tracted with  the  lessor  to  do  aJi  that  was  need- 
ful to  make  tbe  pier  secure  for  all  comers.  A 
covenant  taken  from  a  lessor  to  keep  in  order 
and  repair  is  no  more  effectual  than  a  contract 
with  a  builder  to  the  same  end.  Both  may  afford 
aaindemnity  tothelesEor,  but neithercan shield 
him  from  responsibility.''  The  New  Jeraey 
case  of  BanMn  v.  Ingw&rton,  supra,  sustains 
the  same  view.  And  we  adopt  the  doctrine  of 
the  case  from  which  we  have  so  largely  quoted, 
as  sound  on  legal  principles  aod  public  policy. 

And  even  u  the  lessee's  covenant  would, 
when  broad  enough  in  its  terms,  operate  a  re- 
lief of  the  lessor's  liability,  tbe  covenant  here 
would  not  affect  the  case  m  band;  for  it  is  re- 
stricted and  limited  to  "maintaining,  preserv- 
ing and  keeping  the  station-houses  in  as  good 
onier  and  repair  as  the  same  now  are,  so  that 
there  shall  be  no  depreciation  in  the  general 
condition  thereof  at  any  time  duringthe  term." 

The  testimony  as  to  the  proximity  of  the 
awnings  of  tbe  other  statioos  had  a  legitimate 
bearing  on  the  question  of  the  exercise  of  care 
on  tbe  part  of  the  plaintiff;  and  the  defendant 
pursued  tbe  same  line  of  inquiry,  not  only  on 
cross-examination,  hut  in  the  direct  examina- 
tion of  its  own  witnesses,  Stowell  and  Winters. 
We  think  also  that  Sawyer's  testimony  was 
legitimate. 

Motion  and  eaxeptiont  or^rmled. 

Petera.  Ch.  J:,  W»lton,  Libbey,  Foa* 
ter*  and  H—kell,  JJ.,  concurred. 


Andrew  J.  STEVENS 
Benjamin  EELLET  et  at. 

So  long  as  a  milldam  rightfully  stands,  It 
is  the  bounden  duty  of  its  ownera  to 
▼ent  the  water  for  tbe  use  of  mill* 
owners  below,  so  that  each  shall  have 
the  natural  flow  of  the  stream,  except 
so  far  as  that  flow  is  modified  by  the 
reasonable  use  of  the  water  of  the  sue- 
oesslve  riparian  proprietors. 

(Waldo  Decided  Januaiy  2S.  188S.t 

ON  exceptions  by  the  plaintiff.  Overruled. 
This  was  an  action  on  the  case,  in  which 
tbe  plaintiff  claims  damages  of  d^endaots  for 
drawing  off  the  water  from  tbe  PS|^^{^f^^i^ 
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the  apper  iiapennlll  dam,  aud  thereby  letting 
plaiaun's  ice  in  said  pond  down  into  the  mud 
and  thereby  spoOing  the  same. 

There  was  evidence  introduced  tending  to 
proTethat  the  dam  in  question  was  buiU  in 
1842  by  Benjamin  Keliey's  father,  vho  owned 
the  land  upon  which  said  dam  was  built,  and  a 
mill  erected  upon  said  dam  and  operated  by 
said  defendant's  fath^  till  1804.  when  the 
present  paper-mfU  was  erected  npon  said  dam, 
and  operated  by  means  of  water  raised  by  said 
dam  till  1877,  when  operations  in  said  paper- 
mill  ceased,  and  the  mill  has  been  idle  since. 
There  was  also  evidence  tending  to  show  that 
the  defendant  Kelley  used  said  dam,  during  tiie 
period  covered  by  the  writ,  for  storing  water,  as 
a  reservfflr  dam,  and  drawing  it  o£f  tor  use  in 
operating  his  axe  factory  and  the  mills  -of  others 
situated  below  said  dam  upon  s^d  stream. 

The  plaintiff,  at  the  trial,  contended  that  de- 
fendant Kelley  had  no  right  to  use  said  dam  as 
a  reservoir  dam,  for  the  purpose  of  storing 
water  and  drawing  it  off  for  the  punxwe  oi 
operating  his  said  factory  or  the  mills  oi  others 
on  said  stream  below. 

PredSing  Jiutiee  Emery  instructed  the  Jury 
as  follows: 

"It  seems  to  be  undisputed  that  this  defend- 
ant, Mr.  Kelley,  with  bis  partner,  is  the  owner 
of  tile  land  upon  which  this  dam  is,  and  was 
the  owner  diuing  the  period  of  time  named  in 
the  writ.  It  is  uso  undisputed  that  be  and  his 
partner,  Mr.  Rankin,  own  the  axe  factory  be- 
low, and  own  the  land  that  it  is  on;  and,  there- 
fore, they  say  that,  owning  the  land  that  the 
dam  and  the  mill  are  on,  they  have  a  right  to 
store  the  water,  and  then,  having  stored  it.  they 
have  a  right  to  draw  it  off  to  turn  the  mill  with. 
That  would  be  his  right.  If  he  has  raised  thio 
head  of  water  for  the  purpose  of  turning  that 
mill,  be  would  have  a  r^bt,  being  upon  his 
own  land,  to  store  and  use  It  for  that  purpose 
and  to  draw  it  off  In  a  reasonable  manner.^ 

To  this  ruling,  direction,  and  Instniction  the 
jHaintifl  alleged  exceptions. 

Meaera.  W.  P.  Thompson  and  B.  F. 
Dnnton,  for  plaintiff: 

The  statute  authorizes  "any  man"  to  erect 
and  maintain  a  watermill  and  dam  to  raise 
water  for  working  "on  his  own  land;"  but 
it  does  not  authorize  him  to  do  it  on  any 
other  person's  land;  and,  if  he  does  so,  it  is  a 
nuisance,  and  is  not  protected  by  chapter  92. 

Jone$  V.  Skinner,  61  Me.  80.  See  also  Wilton 
V.  Campbell,  76  Me.  94:  Goodwin  v.  Gibf>s,  70 
Me.  246;  Jforton  v.  Franklin  Co.  62  Me.  455. 

The  defendants'  right  of  flowage,  whether 
obtained  by  grant  or  under  Uie  Mlu  Act,  hav- 
ing been  used  for  more  than  thirty  years  with 
the  mill,  and,  so  far  as  appears,  tor  no  other 
purpose,  must  be  understood  to  be  forthe  bene- 
fit of  the  mill.  As  such,  their  right  to  the  use 
of  the  water  thus  flowed  must  be  limited  by 
the  wants  and  requirements  of  the  mill,  at  least 
in  kind.  It  might,  perhaps,  be  more  or  less 
extrarive  in  quantity,  as  changes  in  the  mill 
fpom  time  to  time  might  require  more  or  less 
water;  Imt  it  could  be  used  for  no  other  pur- 
pose. 

Stetem  v.  Kelley,  8  New  Eng.  Rep.  280,  78 
Me.  450.  See  also  Crockett  v.  MilUtt,  66  Me. 
191;  Farrington  v.  Bliah,  14  Me.  428. 

The  right  to  overflow  the  lands  of  other  per^ 
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sons  is  In  derogation  <tf  tiie  omnmoa  lanr  and 
the  natural  ri^t  of  the  citizeb,  and  ahooM  not 
therefore  be  extended  by  imi^ication. 

Jordan  v.  Woodwari,  40  Me.  817. 

The  milt  is  the  prfndpal.  The  dam  b  sub- 
servient to  it. 

OroekeU  v.  MiUett,  and  FarringUm  v.  BUA, 
tupra. 

The  dam  cannot  be  mahitaiiMd  for  atiy  por^ 
pose  other  than  that  of  rsfdiig  waterfw  wtrt- 

!&R  a  watermill. 

Wilton  V.  Campbell,  76  Ue.  94;  Diton  v. 
Eaton,  68Me.  542;  Paine  v.  WoodM,\f!h  Mass.160. 

When  a  mill  is  disused,  the  dun  ceases  to  be 
a  toilldam  under  the  protection  of  the  llill 
Act,  and  the  remedy  for  the  owner  of  ttwhnd 
which  Is  flowed  by  it  is  an  action  at  oomnoo 
Iaw 

Baird  v.  Hunter,  12  Pick.  666. 

Iq  Massachussetts,  under  a  statute  similar  ta 
ours,  the  court  has  recognized  the  rif^t  of  the 
landowner  to  the  ice  upon  a  miUpcmd,  as  his 
property,  and  has  decided  that,  bt  esUroatiDg 
damages  to  the  landowner  under  the  Flowsse 
Act,  Uie  jury  should  tdte  intoconaUentioii,  in 
diminution  of  damages,  the  boieflt  wfaidi  the 
landowner  might  derive  from  taking  ice  from 
the  pond. 

Paine  v.  Woodt,  108  Mass.  160. 

This  case  has  been  before  this  court  once,  md 
the  rights  and  duties  of  the  respective  parties 
concerning  the  ice  formed  in  the  pood  teve 
been  clearly  stated  in  StereM  v.  Kmeg,  8  Kev 
Enir.  Rep.  280,  78  Me.  460. 

Mestr$.  Wna.  H,  Fofflw  ■n^  IP***  ^* 
Pierce,  for  defendants: 

Stevent  v.  Edleg,  8  New  Eng.  Rep.  230, 78 
Me.  445,  is  an  exhaustive  ezamlnatioB  at  the 
whole  subject  of  littoral  rights  on  unnavigaUe 
streams,  and  is  decisive  of  all  the  queatioos  now 
in  issue. 

See  Davia  v.  Wintlow,  61  Me.  SS4. 

In  Laneejf  v.  Clifford,  64  Me.  490.  upcn  Uie 
question  of  reasonable  use,  Dickerson,  up: 
"This  rule  does  not  require  that  there  shall  ce 
no  diminution,  abstraction,  or  detention  whii- 
ever  by  the  upper  or  lower  riparian  pro- 
prietor* as  that  would  be  to  prevent  all  reastHUt- 
Me  use  of  it;  »  »  »  it  must  oeareastmableQte, 
and  not  inconsistent  with  the  reasonable  en- 
joyment of  the  stream  by  others  who  bare 
an  equal  right  to  ila  use.  Reasonable  me  ii 
the  touchstone  for  determining  the  ri^  of 
the  respective  parties. 

Tourtellot  v.  Pkdpe,  4  Gray,  871^  is  to  Ac 
same  purpose. 

In  QoiUd  T.  BoUon  Dude  Co.  IS  ^y,  ^. 
the  court  says:  "Usage  is  some  proof  of  wbit 
is  considered  a  reasonable  and  proper  we  <tf 
that  which  is  common  right,  because  it  affords 
evidence  of  the  tacit  consent  of  all  partiej  m- 
terested,  to  the  general  convenience  of  fful 
use;"  and  further  on :  "And  if  this  use  did  id- 
terfere  at  times  with  the  use  which  the  |J«ift- 
tiff  might  have  made  of  the  water,  if  vnit- 
fendanta  had  had  no  occadon  to  use  it,  it  wai 
damnum  abtque  ii^ria." 

In  PhiUips  v.  8/ierman,.  64  Me.  ITl.it  ii 
said  "the  question  of  reasonable  use  of  tbeviter 
is  one  of  fact  to  be  determined  by  the  juiy." 

See  also  Thurber  v.  Martin,  2  Gray,  SW. 

The  mill  ia  principal.   The  dam  is  mb- 
servient  to  it.  ^  i 
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OreeieU  v.  MiUett,  65  Me.  191. 

This  dam  U  as  much  subservient  to  the  de- 
fendants' axe  ^tory  as  it  is  to  thepapennill. 
Tlte  api^ieatioii  of  power  la  the  same  in  both 


Id  Ftshe  r.  Framingham  MSH-  Go.  13  Pick. 
A8,  the  court  decides  that  a  reservoh*  dam,  sev- 
eiiil  miles  above  the  mill,  operated  hy  water 
from  it,  was  a  milldam,  and  to  be  treated  in  all 
reniects  like  a  milldam  at  the  mllL 

Bee  also  Woieott  Woolen  Jdfg.  Go.  t.  JJpkam, 
5  Pick.  293,  to  same  effect;  Bale*  t.  Wtiy- 
mouM  Iron  Vo.  8  Cuah.  549. 

The  foct  that  Mr.  Rankin  bad  become  associ- 
ated wiA  Edl^  in  ttie  business  of  operating 
thA  axe  factoiy  does  not  diange  the  reutlTe  le- 
gal ligbts  of  the  parties,  because  Rankin  had 
all  the  natural  rights  which  belonged  to  any 
other  owner,  to  be  exercised  to  the  same  extent 
and  with  the  same  freedom. 

Caryy.  Danielt,  8  Met.  466. 

The  right  to  use  water  as  a  motive  power  is 
more  than  an  easement,— it  Is  property;  and  the 
eourta  have  always  been  liberal  in  conslderlag 
and  guarding  the  interests  of  manufactures,  as 
^^eais  by  Oouid  v.  Boaton  Duck  Co.  18  Gray, 

See  also  AMey  v.  Pecm.  18  Pick.  368;  Oould, 
Waters,  860. 

The  owners  of  mills  below  were  entiUed  to 
th«  natural  flow  of  the  stream,  as  a  motive 
power  to  drive  their  milla. 

Davit V.  Qetehdl,  60  Me.  603;  Gould  v.  Bmton 
Thick  Co.  mvra;  Hinckley  v.  Nickeraon,  117 
Mass.  218;  Clark  t.  Boekland  W.  P.  Co.  S2 
Me.  78. 

Per  Cwiadn: 

Nothing  herein  is  involved  which  is  depend- 
ent upon  or  affected  by  the  Mill  Act.  The 
ffravamen  of  the  plaintiff's  complaint  is  that 
uie  defendants,  during  several  of^ the  rIx  years 
next  preceding  the  date  of  the  writ,  maliciously 
drew  off  the  water  through  their  dam,  and 
thereby  let  his  ice,  which  formed  on  the  mlll- 
pond,  down  into  t^ie  mud,  and  destroyed  it. 

The  case  presents  an  ancient  milldam,  though 
the  mill  on  the  dam  has  been  idle  for  the  past 
nine  years, with  three  or  more  ancient  mills  be- 
low on  the  same  stream,  one  of  which  belongs 
to  two  of  the  owners  of  the  dam,  all  of  them 
operated  by  water  vented  through  the  dam ,  and 
coursing  along  the  natural  channel,  and  the 

{ilaintitfsland  flowed  by  the  dam,  covered  with 
ce  in  the  winter  season,  which  the  plaintiff  has 
more  or  less  frequently  harvested. 

So  long  as  the  dam  rightfully  stands,  It  Is 
the  bounden  duty  of  its  owners  to  vent  the 
water  thereof  for  the  use  of  the  millowners  be- 
low, so  that  each  shall  have  the  natural  flow  of 
the  stream,  except  so  far  as  that  flow  is  modi- 
fled  by  the  reasonable  use  of  the  water  by  the 
successive  riparian  proprietors.  The  lury  have 
found  that  the  defendants  were  guilty  of  no 
malicious  intent,  since  they  only  vented  such 
water  as  had  been  done  for  the  long  series  of 
years  during  which  the  mills  have  existed.  If 
the  defendants  had  let  less  water  from  thcirdam, 
tbey  would  have  been  liable  to  the  lower  mills' 
owners  for  the  injury  caused  by  unlawful  de- 
tention. We  think,  therefore,  that  the  instruc- 
tion  was  not  prejudicial  to  the  plaintiff,  and 
that  the  verdict  Is  ndther  against  law  nor  the 
1  Mb. 


evidence.  Steven*  v.  Kellw,  8  New  Eng.  Rep. 
280,  78  Me.  445;  Davie  v.  Winaloa,  51  Me.  264; 
Davie  v.  QetcheU,  50  Me.  Me.  602;  Qauld  v.  Bot- 
Um  Duck  Co.  i&  Oray,  442,  Gould,  Wi^en, 
§218. 

JfoftoR  and  eaat^^me  vmrvXid. 


STATE  of  Maine 

V. 

Henry  F.  CONWELL. 

The  allesatlon  of  prior  eonTletion  in  a 
complaint  ander  cbe  Uqaor  law  is  bad 

when  it  avers  the  former  eonviotion  to 
have  been  at  a  term  of  the  court  which 
ended  before  the  deddon  was  received 
flrom  the  law  oourt  in  that  cacue. 

(Cumberland  Decided  January  2T,  1888.) 

OiN  report.  JudgmtrUforthe  State,  but  not  for 
'prioroonvic^n. 

The  following  were  the  facta  as  agreed  to  by 
counsel: 

This  is  a  search  and  seizure  complaint  under 
the  liquor  law. 

It  contains  the  following  allegation  of  a  prior 
conviction:  "And  the  said  complainant,  on  his 
oath  aforesaid,  further  alleges  and  complains 
that  the  said  Henry  F.  Conwell  has  been  before 
convicted  in  the  superior  court,  at  a  term  of 
said  court  begun  and  holdcn  at  Portland, 
within  and  for  the  coimty  of  Cumberland,  on 
the  first  Tuesday  of  May,  a.  d.  1885,  to  wit,  on 
the  10th  day  of  August,  a.  d.  1885,  of  unlaw- 
fullv  keeping  and  depositing  in  this  State,  in 
said  county  of  Cumberland,  intoxicating  li- 
quors, with  the  intent  that  said  liquors  should 
be  sold  in  this  State  in  violation  of  law,  against 
the  peace  of  the  State  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided." 

It  U  agreed  that  said  superior  court  adjourned 
tine  die  on  Monday,  the  1st  day  of  June  In  the 
year  1885,  being  Uie  twenty-second  day  of  the 
term,  and  was  not  again  in  session  till  the  first 
Tuesiday  of  September  following:  that  the  de- 
cision from  the  law  court  was  received  In  the 
superior  court  on  the  lOtb  day  of  August,  a.  d. 

It  is  agreed  that  if  the  prior  conviction  in  the 
superior  court  on  the  1st  Tuesday  of  May, 
A.  D.  1885,  to  wit,  on  the  10th  day  of  August, 

A.  D.  1885,  is  not  well  laid,  there  diall  be  "judg- 
ment for  the  State,  but  not  as  to  the  prior  con- 
viction," — otherwise,  "judgment  for  the  State." 

Mr.  Q^ovgm  H.  Seidera,  Ommtjf  Atty., 
for  the  State: 

Rev.  Stat.  chap.  27,  %  27,  abrogates  the  com- 
mon-law technicalities  of  pleading  in  a  great 
measure,  and  provides  that  in  such  cases  as 
this,  among  others,  "it  is  not  requisite  to  set 
forth  particularly  the  record  of  a  former  con- 
viction,  but  It  Is  suffident  to  allege  briefly  that 
such  person  has  been  convicted  of  a  violation 
of  any  particular  provision  or  as  a  common  sel- 
ler, as  Uie  case  may  be." 

For  the  construction  see  State  v.  Wenttrorth. 
65  Me.  247;  Jonet  v.  Robertt,  65  Me.  375;  State 
v.  DoTan,  69  Me.  576. 

If  all  that  portion  of  this  allegation,  to  wit: 
"at  a  term  •  •  *  on  the  10th  of  August, 
A.  D.  1887,"  be  rejecte^ti^si^^©®^^! 
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be  left  an  allef^tion  of  a  prior  convictioo  in  all 
respects  idenbcal  in  force,  and  answering  every 
condition  of  tbe  statute  provision,  with  those 
setoutiD^ate  V.  Wentioortft,  andStatey.  Dolan, 
«upra,  and  in  State  v.  Qorham,  86  Me.  278. 

That  this  portion  of  the  said  allegation  may 
be  so  rejected  as  surplusage,  see  i  Bish.  Cr. 
Proc.gS  229,  280,  which  says:  "Whatever  is 
immaterial  to  the  indictmeat  is  surplusage, 
which  may  be  wholly  disregarded  or  rejected. " 

Also  see  8taU  v:  Noble.  16  Me.  476;  hate  v. 
^plet,  46  Me.  820;  ^aU  v.  JaeJaon,  89  Me.  296. 

A  oonvlctioD  is  had  on  a  criminal  case  when 
the  lury  finds  the  defendant  guil^,  or  the  de- 
fenoant  confesses  or  pleads  guilty. 

4  Bl.  %  862. 

"Where  the  time  when  a  faot  haptwned  is 
immaterial,  and  it  might  as  well  have  happened 
at  another  day,  there,  if  alleged  under  a  Kili- 
eet,  it  is  absolutely  nugatory,  and  therefore  not 
traversable;  and  if  it  be  repugoaDt  to  tbe  prem- 
ian,  it  will  not  vitiate,  but  tbe  aeitieet  Itself 
win  be  rejected  as  superfluous  and  void." 

1  Bish.  Cr.  Proc.  S  406;  Gould,  PI.  chap.  8, 
§40. 

Mr.  Dennia  A.  Heaher,  for  the  defendant: 
As  the  superior  court  adjourned  on  the  first 
Tuesday  of  June,  1886,  and  was  not  again  in 
session  till  tbe  first  Tuesday  in  September  fol- 
lowing, it  Is  quite  apparent  the  words  and  fig- 
ures setting  out  s  prior  conviction  are  repug- 
nant; still  the  time,  when  attempted  to  be  set 
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out,  is  an  essential  descriptive  averment,  and 
must  be  proved  as  alleged.  The  preceding  nut- 
ter is  of  direct  avenorait,  that  under  the  mft)- 
lieet  is  material  md  traveiBaUe  and  miHt  be 

proved. 

See  PeopU  v.  Jaekmm,  8  Denio.  101;  OridiiM 
V.  People,  6  Parker,  Cr.  868;  MaOett  T.  8Mt»- 
Bon,  iBi  Conn.  428;  Whait  Cr.  £v.  Mh  ed. 
g  141;  Whart.  Prec.  Indict.  4tb  Rev.  ed.  H 

HMkell*  J.,  deUvered  the  otrfnioo  of  the 

court: 

The  Hay  Term  of  the  superior  court  ad- 
journed tine  die  June  1. 1885.  The  former  coo- 
victioD  is  laid  at  that  term,  "to  wit,  on  the  lOtb 
day  of  August,  a.  d.  1885,"  when  a  certificate 
of  decision  was  received  by  the  clerk  from  the 
law  court. 

The  May  Term  hadfended  before  tbe  caoae 
had  been  decided  in  the  law  court  Tbe  de- 
fendant's reconiizance,  taken  when  his  cause 
was  marked  'Haw,"  required  hli  attendance 
"from  term  to  term  until  and  inchidfng  tbe 
term  of  said  court  next  after  tiie  certificate  of 
decision  shall  be  received"  from  the  law  court. 
Rev.  Stat.  chap.  134,  g  26.  Until  Oial  term 
his  attendance  was  not  required,  and  no  Jodg- 
ment  could  be  rendered  against  him. 

Judgment  for  Me  &(Ue,  out  not  for  prior  eot- 
viction- 

Petars,  Ch.  J.,  Walton. '^rKln,  lA- 
bey*  and  Foatar.  JJ.,  ccmcarred. 
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RHODE  ISLAND. 

SnPBBHE  COUKT. 


John  E.  BURROUGHS  et  ux. 

V. 

George  J.  KNUTTON  et  al. 

1.  The  only  authority  giTan  to  courte  of 
probate  to  audw  ailowaiiee  for  the 
■npport  of  the  Ikmilr  of  the  deoeased 

out  of  the  estate  of  the  deceased  is  in 
settling  the  accounts  of  executors  and 
administrators. 
S.  Where  there  is  a  sarriTing  partner,  an 
allowance  will  not  be  made  for  the  sup- 
port of  the  family  of  a  decedent  oat  of 
funds  which  are.  or  are  daiuied  to  be,  eo* 
partnerahlp  proporty. 

(ProvtdeDce  Doolded  January  14, 1888.) 

UPON  petition  of  Laura  M.  Enutton  for  pay- 
ment of  allowance  to  her  aa  widow  of 
George  S.  Knutton.  Petition  ditmiated. 

It  appears  from  the  hill  and  petition  that  the 
peUtioner,  Laura  M.  Enutton,  is  the  widow  of 
George  S.  Knutton,  who  died  November  88, 
1882,  leaviog  a  last  will  and  testument,  which 
was  duly  approved  and  allowed  by  the  Muni- 
cipal Court  of  the  City  of  Providence,  Deeem- 
b^  19,  1882.  Letters  of  administration  with 
the  will  annexed  were,  on  thesame  day,  granted 
by  said  court  to  William  W.  Nichols,  one  of 
the  parlies  respondent  to  the  bill.  Said  muni- 
dpu  court  subsequeatly,  by  order,  allowed  the 
petitioner,  out  of  the  estate  of  her  said  hus- 
band, the  sum  of  $300  for  tbe  support  of  his 
family,  which  said  sum  had  not  been  paid  at 
the  time  of  filing  the  pctitioo.  Id  1886  John 
£.  Burroughs  and  his  wife,  who  was  a  legatee 
under  the  wfll  of  satd  Geoi^ge  S.  Enutton,  filed 
their  bill  of  complaint  in  this  court  antinst  said 
Nichols,  administrator  as  aforesaid,  George  J. 
Enutton,  and  another,  setting  out  that  George 
8.  Ejiutton  was,  at  tbe  time  of  bis  deatii,  the 
owner  (1)  of  a  valuable  leasehold  estate;  (2)  of 
the  buildings  and  improvements  on  sold  estate; 
and  part  owner  (3)  of  a  grocery  store  and  mar- 
ket, with  stock  and  fixtures  in  partnership  with 
said  George  J.  Knutton;  and  that,  after  the 
death  of  the  said  George  S,  Enutton,  said 
George  J.  Enutton  took  and  held  exclusive  pos- 
seadon  of  said  buildings  and  improvements,and 
received  all  of  the  rents,  and  refused  to  account; 
by  reason  of  which  the  administrator  has  never 
received  or  l>een  able  to  possess  himself  of  anv 
part  of  tbe  estate  of  the  testator.  The  bill 
prays,  among  otber  things,  for  a  settlement  of 
the  estate  of  said  George  8.  Knutton  in  a  due 
course  of  admiaistration  under  the  direction  of 
this  court,  and  for  the  appointment  of  a  receiver. 
This  court,  by  its  decree,  appointed  Walter  F. 
Angell  receiver  of  the  personal  estate  men- 
tioned in  the  bill;  and  said  receiver  now  has  in 
his  possession,  derived  from  such  estate,  tbe 
sum  of  $667.78,  of  which  sum  at  least  one  half 
is  of  the  estate  of  George  S.  EnuUoo. 

The  petition  prays  for  an  order  of  this  court 
directing  the  receiver  in  said  cause  to  pay  over 
to  her  out  of  said  estate  in  hia  hands  said  sum 
of  $800. 

Mr.  Oeorge  B.  Barrowa,  for  petitioner, 
1  R  I. 


cited  Buah  v,  ClarJc,  127  Mass.  Ill;  Pub.  Stat, 
chap.  184,  ejB. 

Jueatra.  Charles  &.  l^^jB*  and  Franklin 
P.  Owen,  for  George  J,  Knutton. 

Per  Cariaai; 

The  court  is  of  the  opinion  that  tbe  so-called 
allowance  cannot  tw  made  out  of  the  money  in 
the  bands  of  tbe  receiver,  for  two  reasons:  1. 
Because  the  only  authority  given  to  courts  of 
probate  to  make  such  allowances  is  in  settling 
the  accounts  of  executors  or  administrators. 
Pub.  Stat.  chap.  190,  S  6.  This  allowance  here 
was  not  so  made.  3.  Because  the  money  In  the 
hands  of  the  receiver  Is,  or  is  claimed  to  be,  co- 
partnership property,  and  not  partof  theertate 
of  George  8.  Enutton,  deceased. 

Id  Bush  V.  Clark,  127  Mass.  Ill,  cited  for 
petitioner,  the  intestate  was  biraself  surviving 
partner,  and  the  partnershipeffects  were  treated 
as  part  of  his  estate  for  that  reason. 

Patition  denied  and  dimtieaed. 


Halsey  J.  BRIGOS 
e. 

Pardon  HOPKINS.  Town  Treasurer  of  the 
Town  of  West  Greenwich. 

1.  At  a  town  meeting  it  was  voted  that 
B  "be  collector  of  taxes  *  •  *  he  giving 
bond  to  the  ■atisfaction  of  the  town 
treaaaror.**  By  another  vote  the 
amount  of  the  bond  was  fixed  at  $6,000. 
Held,  that  the  condition  of  the  bond 
was  prescribed  by  R.  I.  Pub.  Stat.  chap. 
87,  §  20,  and  that  the  town  treasnrer 
had  only  to  Jndge  of  the  sufflciency 
of  the  safeties  on  tbe  boiyj. 

2.  B  filed  his  bond  with  tbe  town  trea- 
surer, and  demanded  a  copy  of  the  as- 
sessment and  a  warrant  of  collection. 
The  town  treasurer  refused  the  bond, 
ud  B  took  It  awajr*  It  did  not  ap- 
pear that  the  town  treasurer  refused 
the  bond  because  the  sureties  were  un- 
satisfactory. Held,  that  mandamna 
■hoald  not  issne,  compelling  the  town 
treasurer  to  give  a  copy  of  the  assess- 
ment and  a  warrant  of  collection,  un- 
less B  filed  his  bond  a^aln. 

(Providence  Decided  Januarr  Zl,  1888.) 

PETITION  for  mandamus.   On  respondent's 
return  to  the  alternative  writ,  peremptory 
writ  granted  upon  condition. 

Tbe  facts  are  sutBciently  stated  in  the  opin- 
ion of  the  court. 

Mr.  Samuel  W.  K.  Allen,  for  relator. 
Mr.  Oeorg^  T.  Brown,  for  respondent. 

Per  Cnriam: 

The  record  shows  tbat  at  the  annual  town 
meeting  of  West  Greeowicb,  May  23,  1887,  it 
was  "voted  that  Halsey  J.  Briggs  be  collector 
of  taxes,  for  the  sum  of  seven  dollars,  he  giv- 
ing bond  to  tbe  satisfaction  of  the  town  treas- 
urer;" that  November  15,  1887,  he  tendered  to 
the  respondent,  town  treasurer,  abend  "in  the 
sum  of  $6,000,  which  was  the  sum  fixed  by 
the  town  of  said  West  Greenwich  as  the  amount 
to  be  put  in  said  bond,  and  with  suteties^^atia- 
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factory  to  said  I^rdoD  Hopkins,  towQ  treasurer 
as  aforesaid,  conditioofd  that  tbe  said  Halsey 
J.  Briggs  shall  faithfully  perform  hie  said  trust 
as  collector  of  taxes  as  aforesaid."  Upon  due 
qualiAcsUon  for  tbe  office,  it  is  the  duty  of  tbe 
town  treasurer  to  deHTerto  tbe  ooUector  tbe 
copy  of  tbe  assessmeDt  transniitted  to  bim  by 
tbe  town  clerk,  and  a  warrant  to  collect  tbe 
tax.  Tbe  petitioner  prays  for  a  writ  of  man- 
damus commanding  the  respondent  to  issue 
Buch  copy  and  warrant,  and  upon  this  petition 
an  alternative  writ  bas  issued.  Tbe  respond- 
ent contends  that  as  the  bond,  by  the  vote  of 
tbe  town,  was  to  be  s^sfactor^  to  bim,  bis  ac- 
tion in  regard  to  it  is  discretionary,  and  not 
within  tbe  purview  of  a  writ  of  mandamus. 
The  town  prescribed  the  amount  of  the  bond; 
and  the  statute  (R.  I.  Pub.  Stat.  chap.  87,  g  30*) 
prescribed  the  condition.  If  any  oond  at  all 
was  filed,  tbe  only  thing  for  the  treasurer  to 
pass  upon,  therefore,  would  be  tbe  sufficiency 
of  tbe  sureties.  It  was  held  in  OapuM  v.  Hop- 
kin*,  10  K.  I.  878,  that  tbe  treasurer  was  to 
judge  of  tbe  sofficif  ncy  of  the  sureties;  and  we 
do  not  tblnk  the  vote  in  this  case  can  mean 
anything  more.  It  cannot  mean  to  leave  the 
amount  of  tbe  bond  discretionary  with  tbe 
treasurer,  for  that  would  nullify  the  vote  of  tbe 
town;  nor  can  It  mean  to  leave  to  bJm  tbe  form 
or  condition,  for  that  is  prescribed  by  statute. 
Evidently  Uie  words,  "giving  bond  to  tbe 
satisfaction  of  the  town  treasurer,"  meant  liv- 
ing bond  with  sureties  satisfactory  to  bim.  The 
petition  avers  that  tbe  sureties  were  satisfactory 
to  the  treasurer.  Tbe  return  does  not  deny 
this,  nor  show  that  they  were  insufficient. 
It  simply  avers  that  the  respondent  "believed 
said  bond  to  be  insufficient  and  defec^Te,  and 
so  informed  said  Bri^  said  bond  waa  not  sat- 
isfactory." All  that  ne  says  about  tbe  sureties 
is  that,  as  to  A>ur  of  them,  he  "bas  not  been 
able  to  discover  that  there  are  any  such  persons 
in  the  town  of  Cranston,"  they  being  described 
as  of  that  town.  He  says  nothing  about  the  oth- 
er surety.  If  the  respondent  was  not  satisfied 
with  the  sureties,  he  acted  within  his  discretion, 
and  we  cannot  compel  him  to  exercise  that 
discretion  one  way  or  tbe  other.  But,  If  the 
sureties  were  satisfactory,  nothing  remained 
for  bim  to  do  but  the  ministerial  act  of  issuing 
tbe  warrant,  which  this  court  may  command. 
We  do  not  tblnk  it  appears  from  therecord  that 
the  respondent's  refusal  was  based  upon  his 
discretion  as  to  the  sufficiency  of  the  sureties, 
and  consequently  tbe  petitioner  was  entitled  to 
tbe  warrant  and  copy  of  assessment. 

Inasmuch,  however,  as  the  petitioner  took 
away  the  bond  after  tbe  respondent's  refusal  to 
receive  it,  the  order  for  a  peremptory  writ  mil 
not  imie  except  upon  condition  tnat  the  bond  be 
TeJUed. 


•"9  20.  Every  collector  of  taxe^  shall  give  bond, 
with  sufiQcleDt  surety,  for  tli»  faithful  penormaace 
uf  such  trust,  to  the  town  treasurer  of  the  town 
for  which  he  u  choficn.  In  such  BumHS  the  said  town 
or  the  town  council  of  said  town  shall  appoint,  not 
exoeedlng-  double  the  amount  of  the  tax  with  the 
collection  of  w  hlch  he  shall  be  chaived.  MThenever 
any  town  shall  elect  Its  town  treasurer  collector  of 
taxes  for  such  town,  the  bond  to  be  irlveo  by  such 
collector  under  tbe  provlsfons  hereof  shall  be  iriven 
to  the  town,  and  ehall  be  delivered  to  the  town  ooud- 
dl  for  safe  keeping,  and,  upon  the  happening  of 
any  breach  of  toe  condition  of  lite  mid  bond,  an  »o~ 
tkm  tberefMi  DIM  be  oommenoed  In  the  oaine  of  the 
town  to  wbiob  n  was  given." 
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Oustavus  TAYLOR  et  oL 

1.  A  rehfla.riiig  of  a  tniit  txi  sanity  may, 
in  the  discretioa  of  the  court,  ne  granted 
on  petition,  even  when  the  error  alleged 
is  simply  error  of  law;  and  this  discie- 
tion  is  to  be  exercised  liberally  in  favor 
ofarehearinff.  (Bodge*v.  Jfew  Sniflamd 
Sereto  Co.  8  R.  I.  9.) 

3.  Where  one  who  had  received  an  eqal- 
table  estate  in  land  hy  doTiae  ttom  im 
parent  receives  the  le^aJ  estate  from 
a  trustee  (who  was  also  of  kin  to  him), 
merely  hy  virtne  of  his  ownenUp  ot 
the  equitable  estate,  jast  as  a  stran- 
ger wonld  have  done,  the  legal  estate  so 
obtained  is  not  rnn  aneeetral  estate 
within  the  meaning  of  the  Rhode  Island 
statntes  of  descent. 

8.  When  the  equitable  and  legal  estates  in 
land,  derived  from  different  sonroes, 
unite  in  a  single  owner,  the  eqoitaUe 
estate  is  merged  in  tbe  legal;  and  tbe 
descent  from  such  owner  fbUeira  flie 
lecal  titie. 

(Provtdenoe — Decided  FMHvarr  U,  UBU 

BILL  of  interpleader.  On  petition  tar  n- 
hearing.  Fetition  ditmitted. 
After  the  proceedings  in  this  case  reported 
in  4  New  Eng.  Rep.  751,  15  R.  L  304-306,  tbe 
respondents,  otbwihan  Hartha  O.Ti^lor,  filed 
a  petition  for  a  rdiearing.  This  petition  MarOa 
O.  'Taylor  moved  to  dismiss,  a  reargument  bav- 
ing  already  been  allowed.  After  bearing  cooo- 
set,  tbe  court  filed  the  following  rescript: 

Kovembw  10,  1887.  Per  Cubuk:  Tbe 
case.  Hodget  v.  Neva  England  Serew  Co.  8  il.  L  9. 
decided  in  1853,  has  always  since  then  been 
regarded  as  settUng  tbe  practice  of  this  Stale 
in  regard  to  tbe  rehearing  of  suits  in  equity  oo 
petition.  The  court  then  decided  that  airaesr 
mg  would  be  granted,  upon  petition,  by  Oe 
court  in  its  discretion,  if  it  tbou^t  die  case 
ought  to  be  reheard,  even  when  the  errv  al- 
leged was  simply  error  of  law;  and  the  court 
ac&ed  that  the  discretion  should  be  exercMcd 
liberally  in  favor  of  a  rehearing.  We  think 
that,  under  this  decision,  tbe  p^tionersare  en- 
titled to  he  heard  on  their  petition,  and  that  the 
motion  to  di«niss  should  be  overruled. 

Order  accordingly. 

The  petition  for  rehearinewas  heard  Decem- 
ber 81, 1887,  before  the  chief  jnstioe  and  tbe 
four  associate  justices. 

For  statement  of  facts,  see  the  opinion  for 
merly  delivered  in  the  case,  and  reported  in  4 
New  Eng.  Rep.  7S1, 16  R  I.  204. 

Mr.  James  TlllingliMt.;for  petitioningie- 
spondents: 

In  Taylor  v.  Taylor,  fl  R  I.  119,  the  court 
held  that  the  legal  title  of  Gustavus's  fifth  part 
was  in  William  H.  as  trustee,  hut  that  be  wis 
"not  charged  with  any  active  trust  or  duty  in 
tbe  management  or  aispodtion  of  the  estate; 
which  calte  for  a  retention  of  tbe  legal  litkr 
and  tb^  tbe  CMtuj 9u«  (n(^  bad  Uiefollei^ 
table  estate  ai^„]?|H.t,94a»gfeg^  tbe^ob- 
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jection  and  refusal  of  the  trustee,  to  bave  the 
ti'tfe  suirendcred  to  him  whenever  be  cbo&e  to 
call  for  it. 

The  ancestral  clause  of  the  law  of  descent  of 
Rhode  Island  discards  entirely  the  fiction  of 
tbe  English  law  that  every  estate  acquired 
otfaerwiee  than  by  descent  is  an  estate  by  pur- 
chase, a  fntdum  antiquum,  creatiDglts  holder 
a  new  stock  of  descent  in  hla  own  hlood;  and 
provides  fn  effect  that  only  estates  acquired  for 
Taloe;  that  is,  by  purchase  in  its  primary  and 
proper  sense,  or  from  a  straneer,  shall  have 
this  effect,  by  providing  that  all  acquired  by 
j;ift  or  devise,  as  well  as  by  descent  "from  tbe 
parent  or  other  kindred,"  shall  descend  as  an- 
cestral. "Oift"  means,  or  at  least  Includes,  gifts 
inter  vivos,  conveyances  by  wav  of  gratuity, 
without  actual  valuable  consideranoD.  A 
conveyance  by  gift  is  simply  a  feoffment, 
wtieretn  the  estate  thereby  limited  or  created  is 
one  in  tail.  This  is  applying  the  term  in  its 
stricter  sense:  for,  in  Its  broader  meaning,  the 
word  "gift"  Imports  no  more  than  tbe  trans- 
ferring of  the  property  of  a  thing  from  one  to 
SDOther,  without  a  valuable  consideration. 

8  Washb.  Real  Prop.  8d  ed.  805;  Re  Hart- 
man's  Ettate,  4  Rawle,  80;  Eekert's  Estate,  12 
Phila.  98. 

While  it  is  true  as  a  general  principle  that, 
where  the  legal  and  equitable  estates  entirely 
commensurate  with  each  other,  but  seldom,  if 
ever,  otherwise  meet  in  tbe  same  person,  the 
equitable  will  merge  in  the  legal,  it  may  well 
be  doubted  whether,  in  such  cases  as  Qoodright 
V.  WcOa,  Doug.  (Eng.)  770;  Selby  v.  AlsUm.  8 
Ves.  389;  and  Nie^otton  v.  Hal»ey,  1  Johns.  Oh. 
417,  the  principle  would  or  should  be  applied 
to  break  the  descent  under  such  a  statute  as 
ours. 

See  notes  to  Bdbyy.  Alston,  8  Ves.  Sumner's 
ed.  842,  and  cases;  Watk.  Desc.  *178. 

The  court  never  regards  anvtbing  but  tbe 
equitable  interest;  and  it  would  not  allow  any 
le^al  interest  that  might  exist  in  the  heir  to 

Erevent  the  devolution  of  the  equitable  interest 
1  the  same  course  as  it  would  pass  if  the  legal 
interest  were  outstanding  in  a  stranger. 

Buchanan  v.  Harrition,  I  Johns.  &  H.  062; 
Langlejf  v.  8neyd,  1  Sim.  &  S.  &4. 

The  trust  Id  this  case  is  an  executed,  as  dis- 
tinguisbed  from  an  executory,  trust  ( Tilling- 
hast  V.  CoggeshaU,  7  R.  I.  388);  that  is,  the  ten- 
lator  was  "his  own  conveyancer,"  leaving  it 
only  discretionary  with  the  trustee  as  to  the 
time  when,  and  possibly  as  to  the  person  to 
whom,  conveyance  of  the  legal  title  ^ould  be 
made. 

The  trust  in  itself  was  tbe  barest,  most  naked, 
trust  imaginable;  under  which  the  trustee  was 
most  clearly  a  "bare  trustee,"  within  tbe  Eng- 
lish Vendors  and  Purchasers  Act  of  1874,  and 
tbe  Land  Transfer  Act  of  1876,  as  defined  in 
Christie  v.  Otington,  L.  R  1  Ch.  Div.  279- 
281;  and  It  was  a  passive,  as  distingaiahed 
from  an  active,  trust. 

Tiedeman,  Reid  Prop.  §g  494-014. 

But  to  this  trust,  whatever  it  was,  was  added 
a  "power,"  so  expressly  termed  in  tbe  will 
Itself,  and  BO  called  and  treated  in  9  R.  1. 127,— 
a  power  to  the  trustee  to  "  convey,"  that  is,  to 
appoint  (1  Sugd.  Pow.  ed.  1866,  120),  the  legal 
estate  to  the  cestui  whenever  he  saw  fit. 

If  the  power  be  exercised,  it  operates  under 
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the  Statute  of  Uses  as  an  appointment  of  the 
estate,  vesting  it  in  the  children  as  if  devised 
to  them  directly  by  the  will  itself. 

Every  power  given  in  a  will  is  considered  in 
a  court  of  chancery  as  a  trust  for  the  benefit  of 
tbe  person  for  whose  use  the  power  is  made, 
and  as  a  devise  or  bequest  to  that  person. 

2  Washb.  Real  Prop.  ed.  1864,  828;  Wms. 
Real  I^p.  5th  ed.  807-310. 

Whenever  a  power  is  given,  whoever  takes 
the  estate  takes  from  the  grantor  by  whom  the 
power  is  created,  and  not  from  the  power  itself. 

Owk  V.  Duckenfleld.  2  Atk.  566.  See  also 
8.  C.  2  Atk.  568.  See  1  Sugd.  Pow.  248;  2 
Sugd.  Pow.  38  et  sea.  81-88;  Tiedeman,  Real 
Prop.  §8  659.  560;  liaundreUy.  MavndreU,  10 
Ves.  255;  ChoimondOey  v.  Clinton,  2  Jac.  & 
Walk.  147;  Doolim  t.  Lewis,  7  Johns.  Cb.  45; 
QloM  v.  Rii^afrdmn,  2  De  Gex  M.  A  O.  668, 
affirming  0  Hare,  566;  Withers  v.  Teadon,  \ 
Rich.  Eq.  824;  CotUns  v.  CaHisU,  7  B.  Mon.  18, 
14;  Weston  v.  Weston,  125  Mass.  268. 

These  powers  may  be  executed  by  amanled 
woman. 

1  PeiTv,  Tr.  §§  48,  49;  Bradish  v.  Oibbe,  8 
Johns.  628;  Gridleg  v.  Wynant.  64  U.  S. 
28  How.  600  (16  L.  ed.  411);  Oridlai  v.  Weat- 
brook,  64  U.  8.  23  How.  508  (16  L.  ed.  418); 
Cranston  v.  Crane,  97  Mass.  450. 

Or  under  them  one  may  convey  dtrecUy  to 
his  wife  or  to  himself. 

Wms.  Heal  Prop.  800  HaU  v.  Bliss, 

118  Mass.  550;  Woonsoekett  oav.  Inst.  v.  Amer- 
ican Wonted  Go.  18  R.  I.  256. 

The  same  principle  governs  as  to  descents, 
even  under  the  English  doctrine  of  estates  by 
purchase. 

Watk.  Desc.  169;  1  Perry,  Tr.  §8  867-877. 
See  Bprague  v.  Sprague,  18  R.  I.  704;  Reynolds 
V.  Hennessy,  4  New  Eng.  Rep.  108,  Index  Z, 
189;  TiUinghatt  v.  OoggeStatl,  7  R.  I.  893. 

It  is  a  new  doctrine  that  the  conveyance— ap- 
pointment —by  the  trustee  operates  out  of  his 
estate,  and  not  out  of  the  creator  of  the  trust 
or  power.  Tbe  latter  has  been  tbe  doctrine  of 
tbe  common  law  from  the  earliest  time. 

Tomlinson  v.  Dighton,  1  P.  Wms.  149.  See 
1  Sued.  Pow.  191,  193. 

When  William  made  his  deed  to  Alexander, 
Jr.,  in  execution  of  tbe  power,  as  confessedly 
he  did,  it  passed  the  legal  estate  to  Alexander, 
Jr.,  as  an  estate  derived  directly  by  devise  from 
bis  grandfather,  and  precisely  with  the  same 
effect  as  if  it  had  been  limited  to  him  by  his 
grandfather's  will.  Tliat  this  deed  was  an  ex- 
ecutlon  of  the  power,  there  can  be  no  doubt. 
It  expressly  refers  to  the  wlU,  and  could  have 
no  other  operation. 

Tomlinson  v.  Dighton,  supra;  1  Spence,  Eq. 
Jur.  549;  2  Perry,  Tr.  511  e. 

The  effect  of  this  deed,  combined  with  the 
will,  was  to  put  Alexander,  Jr.,  into  the  full 
estate,  legal  as  well  as  equitable,  b7  descent. 

Wood  v.  Skelton,  6  Sim.  178;  Buchanan  v. 
Harrison,  1  Johns.  &  H.  678. 

If  one  can  take  by  descent,  the  law  makes 
him  take  so. 

Seldy  V.  Alstem.  8  Ves.  343;  Philips  v.  Ikuh- 
ieU,  1  Har.  &  J.  478;  Hoover  v.  Gregory,  10 
Terg.  444;  EUis  v.  Page,  7  Cush.  161. 

The  devise  to  William  is,  in  terms;  but  a 
life  estate.  The  powers,  both  that  to  appoint 
a  successor  and  that  to  surrender-ttw  tnut,  are 
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purely  perwHial  to  William,  and  must  diewith 
Dim.  And  there  was  do  purpose  wtuUever  of 
the  trust  to  be  served  beyond  the  liaes  of  Wil- 
liam and  Alexander,  Sr.  If  the  estate,  there- 
fore, devised  to  William,  had  beea,  io  terms 
eveo,  io  fee,  it  would,  upon  settled  priDciples. 
have  been  cut  down  t  o  his  life  estate.  A  forti- 
&r%,  it  would  Dot.  by  implication,  be  enlarged 
to  a  fee  to  serve  no  purpose. 

%  Jtarm.  Wills,  6th  Am.  ed.  Boston,  201  et 
teg.  805,  806.  and  notes;  1  Perry,  Tr.  §  812; 
Jleardaon  v.  WiUia/R»on.  1  Keen,  83;  Park$  v. 
Parks,  9  Paige,  110;  Ihdton  v.  BtiU,  60  Pa. 
496. 

And  the  remainder  vested  uoder  the  will  di- 
rectly in  Alexander  in  fee. 

Tledeman,  Real  Prop,  g  564,  and  cases;  8hap- 
lajid  V.  Smith,  1  Bro.  Ch,  75;  Doe  v.  Ironmon- 
ger, S  East,  588;  Doe  v.  Hiekt,  7  T.  R  433; 
Hawker  v.  BmOuir,  8  Bam.  &  Aid.  587;  Ward 
V.  Amary,  1  Curt.  419;  WU*  v.  Page,  7  Cuah. 
161,  165. 

Indeed,  upon  any  other  construction  it  is 
doubtful,  to  say  the  least,  whether  both  the 
trust  and  the  power  would  not  be  yoid  for  per- 
petuity, if  there  is  do  other  limit  except  the 
whole  line  of  heirs  ad  infinitum. 

Warev,  PolhiU,  11  Ves.  257-288;  Gray,  Per- 
petuities,     488, 484. 

When,  therefore,  the  legal  estate  was  sur- 
rendered to  Alexander,  Jr.,  so  far  from  merg- 
ing this  remainder  in  itself,  it,  as  the  lesser 
estate,  fell  into  and  was  merged  id  this  remain- 
der, which  Alexaoder,  Jr.,  already  held  by 
desceDt  from  his  father,  who  held  it  directly 
under  the  will  as  a  remainder,  because,  being 
legal,  it  could  not  coalesce  with  hla  equitable 

Thurston  v.  Thviston,  6  R.  I.  297;  Ward  v. 
Amory,  1  Curt.  419;  Btdiardaon  v.  Stodder, 
100  Mass.  628;  Moore  t.  8tin»0H,  4  New  Eng. 
Rep.  654,  144  Mass.  594. 

The  devise  in  this  case  is  simply  unto  "my 
SOD  William  Henry  for  the  u^  and  benefit  of 
my  SOD  Alexaoder  Viets  Oriswold  Taylor  and 
his  heirs." 

This  language  taken  by  itself  created  an  ex- 
ecuted use. 

HtghtiitfiaU  T.  Hidden,  7  R.  I.  116.  181,182; 
2  Jarm.  Willi,  6th  Am.  ed.  Boston,  290,  291. 

Tbe  mere  fiict  of  difEerent  expressionfl  In  the 
other  devises  should  not  be  seized  upon  to  con- 
vert this  estate  into  an  active  trust.  And  if  it 
was  not  that,  the  great  weight  of  authority  is 
that  it  remained  an  executed  use. 

2  Jarm.  Wills,  291;  Tiedeman,  Real  Prop. 
gS  468-470;  Wms.  Real  Prop.  217;  Ward  v. 
Amory,  1  Curt.  424;  Richardson  v.  Stodder,  100 
Mass.  628,  and  cases  cited;  Warner  v.  Sprigg, 
62  Md.  14;  Lpneh  v.  Swagnf,  88  111.  336;  Afoore 
V.  Stinson,  4  New  Eng.  Rep.  654,  144  Mass. 
694. 

While,  undoubtedly,  to  a  certain  extent  tbe 
inlentioD  of  the  testator  is  to  be  sought  by  a 
comparison  of  the  different  portions  of  tbe 
wh<w  will,  yet  tbe  use  of  technical  language 
cannot  be  ignored,  much  less  words  interpo- 
lated to  effect  a  merely  suppoeable  intention 
not  clearly  expressed  or  necMsarily  deducible 
from  the  language  used. 

Nightingaie  v.  Hidden,  7  R.  I.  120:  2  Jarm. 
Wills,  488,  489;  1  Redf.  Wills.  2d  ed.  488-486, 
S3. 
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Mr.  Nathan  W.  IdttUfleld,  for  reqwodr 
eot  Martha  O.  Taylor : 

1.  The  act  of  the  trustee  Id  makia?  tbe  con- 
"veyaDce  did  not  narrow  or  {nejudioe  the  in- 
fant's title,  but  enlargi^  it,  and  was  ■  benefit 
to  him;  and  if  he  had  lived  to  his  majority,  he 
would  have  afQrmed  the  deed.  Conseqiiaitly 
a  class  of  persons  who  are  not  his  heirs  cannot 
disaffirm  tbe  conveyance  for  the  ptvpoae  of 
making  thenuelvee  his  heba. 

Langlegv.  Sneffd,  1  Sim.  &  Stu.  427,  and 
cases  died  under  point  2. 

2.  The  equitable  estate  came  to  the  infant  by 
descent  from  his  father,  and  the  legal  estite 
tbe  conv^ance  from  the  trustee.   Tbe  two  es- 
tates were  exactly  commensurate. 

In  such  a  case  the  equitable  is  merged  in  the 
legal  estate,  and  tbe  legal  estate  controls  the 
course  of  descent 

fiWiy  V.  Alst<m,8  Ves.  889;  Goodright  v.  WeOa. 
2  Doug.  770;  Philips  v.  Brydges,  8  Ves.  120; 
Donisthorpe  v.  Pm^,  2  Eden,  162;  Wads  v. 
Paget,  I  Bro.  Ch.  868;  Wood  v.  Dougias,  L. 
R  28  Ch.  Div.  881,  affirming  SeOg  v.  Aittom, 
supra;  NtehoUon  v.  EaU^,  1  Jiduu.  Ch.  417. 

8.  The  Icigal  estate  dkTnot  come  to  tbe  in- 
fant by  gift.  Tbe  wwd  "gift"  In  onr  Matnte 
means  a  gift  inUr  tiws.  It  alao  means  a  vol- 
untary conveyance,  a  gratuity. 

Hartman's  Estate,  4  Rawle.  89;  BdBafsBs- 
taU,  ISPbihL  93. 

4.  In  no  sense  did  this  title  come  by  descmt 
from  John  Taylor  or  from  A.  V.  O.  Ta^. 
Sr. 

The  rule  coDtended  for  by  the  pelitiooeit. 
that  the  testator  cannot  ma^  the  heir  take  by 
devise  what  he  would  have  taken  by  descent, 
has  no  application  whatever  in  ibis  caae.  It 
applies  to  a  devise  by  Uie  testator  to  his  own 
heirs  of  a  fee  simple. 

Buchanan  r.  Harrison,  I  Johns.  &  H.  662, 
and  other  cases  cited  by  the  petitioners.  See 
also  Swnine  v.  Burton,  16  Ves.  869. 

5.  Under  our  statute,  only  the  immediate 
descent  and  the  immediate  act  by  which  the  in- 
testate derives  title  will  be  regarded. 

Smith  V.  Smith,  4  R.  I.  1 ;  7  R  I.  388;  9  R 
I.  266:  10  R  1.  581;  12  R  L  466;  QardMTf. 
CoUins,  27  U.  S.  2  Pet.  90  (7  L.  ed.  858)i 

6.  If ,  aa  coDtendcd  by  the  peUtiooets^  the 
truatee  had  only  a  power  of  appointinent  db- 
der  tbe  will,  be  has  oot  used  it,  but  haa  cob- 
veyed  the  estate  without  regard  to  the  power. 
Where  a  grantor  has  an  estate  and  a  power, 
the  instrument,  being  a  conveyance  in  ronn,w3] 
be  construed  as  a  conve^nce,  and  not  an  ap- 
pc^tmeat. 

4  EeDt,  Com.  885,  and  note  1;  CUr^s  Com, 
6  Coke,  1 7;  Morp  v.  iBehod.  18  Md.  2(1;  Jokt- 
son  V.  Stanton,  80  Conn.  297;  mni^am's  Apt. 

64  Pa.  845. 

But  ID  no  sense  can  this  deed  he  conadeied 
as  operatiDg  out  of  the  estate  of  John  Taylor. 
John  Taylor  conveyed  tiie  entire  legal  estate  to 
the  trustee.  Tbe  truatee  had  in  himadf  the 
wIh^  tftie  which  he  conveyed. 

It  is  only  (1)  oaked  common-law  powen 
which  operate  out  of  the  estate  of  the  donor  of 
the  power  {Rodgers  v.  WaUaee,  5  Jones,  L. 
181;  McArten  v.  McLauehUn,  88  N.  C.  891; 
Sugd.  Pow.,  1);  or  (2)  a  power  under  the 
Statute  of  Uses  to  create  a  oew  catiue,  tbe  ex^ 
cntioD  of  which  operates  a»«  Umit^kni  of  a  ok 
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Thii  is  not  a  common-law  power. 

Sued.  Pow.  p.  1;  chap.  1.  J  111. 

It  &  not  power  uoder  the  Statute  of  Uses. 

If  the  will  cooferred  a  mere  power,  whether 
naked  or  coupled  with  an  interest,  the  coort 
could  not  have  compelled  William  H.  Taylor 
to  convey  the  estate  as  It  did  to  Taylor  v.  Tay- 
loT,  9  R.  I.  110.  The  decree  hi  that  case  was 
not  that  he  execute  a  power,  but  that  be  con- 
vey the  estate;  and  the  deed  executed  in  con- 
formity with  that  decree  was  a  conveyance,  not 
an  appointment. 

1  Ferry,  Tr.  gg  346,  489,  and  cases  cited;  4 
Kent,  Com.  828;  Brtnon  v.  Eigg%,  8  Ves.  674; 
AUy-Qm.  v.  Downing,  Wilm.  38. 

Btineas.  J.,  delivered  tbe  opinion  of  the 

court: 

The  opinion  given  in  this  case  at  the  October 
Term,  1885,  4  New  Eng.  Rep.  751,  15  R. 
L-  304,  rested  upon  three  points:  (1)  that 
Alexander  Taylor,  Jr.,  inherited  an  equitable 
estate,  from  bis  father,  in  the  land  referred  to 
in  the  bill:  (3)  that  the  conveyance  of  the  legal 
estate  to  him  was  not  a  gift  or  devise  from  Qxe 
testator,  his  grandf^er,  nor  a  gift  from  the 
trustee,  his  uncle;  (8)  tliat  tbe  legal  title  was  the 
controlling  title,  in  determining  the  descent, 
where  the  equitable  estate  had  merged  in  tbe 

The  fltBt  point  is  not  disputed.  As  to  tbe  sec- 
ond, we  must  reitemte  Uiat  Alexander,  Jr., 
took  nothing  under  the  will.  Oertatnly  not  by 
devise;  for  the  will,  in  terms,  gave  him  nothing. 
All  equitable  fee  was  given  to  bis  father,  and 
this  he  inherited.  He  then  got  tbe  legal  estate 
from  the  trustee  by  virtue  oi  his  inheritance  of 
tbe  equitable  estate,  which  was  a  right  exist- 
ing outside,  and  independent  of,  the  will.  If  a 
stranger  had  bought  the  equitable  fee  of  Alex- 
ander, Sr.,  he  would  equally  have  been  en- 
titled to  a  conveyance  from  tbe  trustee.  But  no 
one  would  claim,  in  such  a  case,  that  be  took 
eiUier  by  devise  or  gift  under  tbe  will,  or  by 
gift  from  tbe  trustee.  Whether  theiword  "gift, ' 
as  used  in  the  statute,  be  taken  in  a  technical 
or  popular  sense,  it  does  not  cover  this  case, 
dnoe  Alexander,  Jr.,  took  the  legal  estate  in- 
dependently of  the  will,  by  virtue  of  his  owner- 
diip  of  the  equitable  estate,  just  as  a  stranger 
would  have  done  had  be  become  tbe  owner  of 
it.  In  other  words,  he  acquired  the  legal  es- 
tate as  a  new  estate,  by  purchase. 

The  imcles  of  Alexander,  Jr.,  contend,  how- 
ever, that  William  H.  Taylor  did  not  convey 
an  estate  by  bis  deed,  but  only  executed  a 
powOT  of  appoiDtment  under  tbe  will,  and 
faenoe  itai  Awxand^,  Jr.,  took  his  estate  un- 
der tbe  will,  by  virtue  of  the  appointment, 
and  not  bypurcnase.  under  tbe  dc^.  We  do 
not  tiiink  mis  is  so.  Tbe  will  contained  no 
limitation  of  an  estate  in  favor  of  Alexander, 
Jr.,  individually  or  as  one  of  a  class,  so  aa  to 
leave  to  the  trustee  either  a  direction  or  discre- 
tion wfa»  to  cfHivey.  If  it  had,  undoubtedly 
tbe  grantee  in  a  deed  from  tbe  trustee  would 
t^e  under  the  will,  by  virtue  of  the  limitation 
in  his  favor.  Neitberdid  tbe  will  indicate  any 
intention  to  give  a  mere  power  of  appointment. 
The  trustee  nad  no  power  of  selection  outside 
of  tbe  ownership  of  the  equitable  estate. 

'liie  estate  was  devised  to  him  in  trust,  to 
hold,  and,  in  his  discretion,  to  ocmv^.  Tbia 
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discretion,  at  most,  conid  only  apply  to  the  time 
and  circumstances  of  the  conveyance;  and  the 
decision  in  Taylor  v.  Taylor,  9'R.  I.  119,  was 
to  this  effect.  It  was  also  hdd  in  that  case  that 
the  legal  estate  vested  in  tbe  trustee,  and  was 
not  taken  out  of  bun  1^  the  execution  of  tbe 
uses.  We  do  not  think  it  was  tbe  intention 
of  the  will  to  vest  anything  less  than  a  fee  in 
the  trustee.  Tbe  separation  of  the  legal  and 
equitable  estates,  the  power  to  appoint  a  suc- 
cessor, and  tbe  trust  to  convey,  indicate  that 
the  trustee  was  to  hold  a  fee.  It  is  implied  that 
the  trustee  under  a  will  takes  a  legal  estate  suf- 
ficient for  the  purposes  of  the  trust,  whether 
tbe  limitation  be  to  him  and  bis  heirs  or  not 
Perry,  Tr.  g  81S,  and  cases  cited.  Moreover, 
this  pdnt  was  made  in  the  case  of  Taylor  v. 
Taylor,  mpra,  where  it  seems  to  have  been  as- 
sumed, without  tbe  necessity  of  decision,  that 
the  legal  estate  was  a  fee.  The  trustee,  then, 
bad  a  legal  estate,  commensurate  with  and  at- 
tendant upon  the  equitable  estate.  When  tbe 
equitable  estate  was  In  a  person  mi  jurit,  he 
could  demand  tbe  legal  estate  of  the  trustee,  as 
in  Taylor  v.  Taylor,  mpra. 

The  conveyance  of  the  trustee,  therefore,  was 
not  an  execution  of  a  power,  operating  out  of 
the  estate  of  the  testator,  but  a  conveyance  of 
the  estate  in  execution  of  a  trust.  If,  then, 
Alexander,  Jr.,  inheriting  the  equltAle  estate 
from  his  father,  received  tbe  legal  estate  on  that 
consideration  and  in  execution  of  the  trust,  he 
became  tbe  owner  of  the  entire  estate,  neither 
by  gift  or  devise  from  tbe  testator  nor  by  gift 
from  the  uncle.  Upon  the  union  of  the  two 
estates  in  him, — the  equitable  by  inheritance, 
and  thus  ancestral;  tbe  legal  by  purchase,  and 
tbus  in  bim  as  a  new  stock  of  descent, — the  ques- 
tion comes  whether  the  descent  is  to  follow  the 
equitable  or  the  legal  title. 

It  is  to  be  observed  that  the  two  estates  did 
not  come  from  the  same  person.  Alexander, 
Sr.,  never  had  the  legal  title;  but,  if  anything 
could  bavK  desceudai  from  John  Taylor,  it 
must  have  gone  to  him ;  for  Alexander,  Jr. ,  was 
not  the  heir  of  bis  grandfather.  Hence  the  rule 
followed  in  Wood  v.Skellon.d  Sim.  176.  and  in 
Buchanan  v.  Harriaon,  1  Johns.  &.  H.  662,  that 
an  heir  will  not  be  held  to  take  by  devise  what 
he  would  have  taken  by  inheritance,  does  not 
apply.  In  this  case  tbe  two  titles  come  from 
distinct  sources.  In  their  devolution,  by  the 
provisions  of  tbe  will,  the  ancestral  character 
of^the  legal  estate  has  not  been  preserved, 
within  tbe  terms  of  the  statute.  If  the  legal 
estate  controls,  tbe  descent  is  to  the  mother;  if 
tbe  equitable,  to  tbe  uncles.  Upon  the  au- 
thorities cited  in  the  former  opiniou,  no  deci- 
sions to  the  contrary  having  been  tMt>ught  to 
our  attention,  we  must  adhere  to  the  conclu- 
sion that  tbe  legal  estate  controls.  Tbe  follow- 
ing passage  from  Hopkinton  v.  Dumat,  43  N. 
H.  296,  shows  how  the  notion  that  the  equi- 
table estate  should  control  arises.  After  citing 
Ghodrujht  v.  WelU,  3  Doug.  771,  the  court  says: 
"It  was  there  very  learnedly  argued  that  before 
the  Statute  of  Uses  tbe  use  was  considered,  in 
most  respects,  as  tbe  complete  ownership  of 
tbe  land;  that  tbe  estate  of  tiie  feoffee  was  sub- 
servient to  the  cestui  qui  uee,  and  that  the  for- 
mer could  do  nothing  to  defeat  the  interest  of 
the  latter,  unless  by  alienation  for  a  valuable 
CODsMeration  without  notice;  that4he  Statute  of 
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Vaes  completed  this  subserriency  by  consoU- 
dating  tbe  legal  estate  with  the  use,  or  by  merg- 
ing the  legal  estate  in  the  equitable;  and  that, 
by  analogy  to  uses  thua  considered,  trust  estates 
had  been,  aiul  should  be,  held  to  be  tbe  solid 
and  substantial  ownership  of  tbe  land,  and  the 
trustee  tbemere  instrument  of  conTeyance;  that, 
where  a  party  holds  by  two  titles,  the  law  con- 
eiders  him  as  taking  by  the  best;  that  the  trust 
estate,  being  the  best,  must  control  the  legal  es- 
tate. But  the  court  held  otherwise,  deciding 
that  the  legal  estate  was  the  better  title,  and 
that  the  equitable  title  was  merged  the  moment 
the  two  became  united  in  the  same  person;  that 
the  legal  drew  after  it  the  equitable  estate,  and 
that  toe  latter  was  lost  in  the  former. "  Accord- 
ingly, the  court  in  New  Hampshire,  following 
this  aud  the  cases  cited  in  our  former  o[^on, 
applied  this  rule  to  a  case  of  dower. 

There  are  dicta  to  the  contrary  of  this  rule, 
but  we  know  of  no  case  wbicb  has  decided 
that,  upon  the  union  of  the  legal  and  equitable 
estates,  the  latter  controls  the  descent. 

7K«  petition  for  rehearing  ie  di$mi$aed. 

Decree  accordingly. 


Zephariah  CHAFEE,  Trustee, 

V. 

William  8PRAGUE,  Admr. 

1.  Wfaer«  peraonal  property  is  eon- 
toaetod  to  ba  delivered  to  a  trustee 

In  aid  of  a  trnst  mortgage,  equity  has 

{orisdictlon  of  the  subject-matter  of  a 
>ill  for  the  apeciflc  performance  of 

such  contract,  although  there  is  ordina- 
rily an  adequate  remedy  at  law  for  the 
breach  of  a  contract  relating  to  personal 
property. 

3.  An  executory  contract  for  the  trans- 
fer of  corporate  stock  as  collateral  se- 
curity fot  a  trust  deed  will  not.  after 
the  death  of  the  debtor-contractor  in* 
solvent,  be  enforced  in  equity  to  the 
injuiy  of  the  general  creditors  of  such 
debtor. 

(ftoTltlenoe— Decided  Februarr  18, 188B.) ' 

BILL  in  equity  to  compel  the  transfer  of  cer- 
tain corpwate  stock  and  for  a  recelva-.  Die- 
misted,  • 

Fanny  Sprague,  in  her  lifetime,  became  an 
executing  lurty  to  a  certain  deed  of  trust  to 
Zecharian  Chafee,  dated  November  1,  1878, 
and  printed  in  Auatin  t.  Sprague  Mfg.  Go.  14 
R  I.  404.  This  deed  of  trust  contained  the 
clause(14B.  I.4A8):  "Excepthig  from  this  con- 
veyance all  shares  of  capital  stock  in  any  and 
every  corporation,  wherever  located,  belonging 
to  any  or  either  of  the  parties  of  the  first  part, 
the  same  to  be  transferred  to  said  party  of  the 
second  part  upon  his  request  in  writing,  by  way 
of  pledge  and  cotlatenU  security  to  secure  the 
performance  of  the  conditions  of  tbis  instru- 
ment." Fanny  Sprague  died  October  18, 1888, 
and  William  Sprague  was  appointed  adininis- 
trator  of  her  estate.  December  80, 1884,  Chafee 
demanded  of  Sprague  tbe  transfer  of  certain 
hank  stock  standing  in  the  name  of  Fanny 
Sprague.  and  Februuy  11. 1885.  Oled  ttaisbill  hi 


equity  to  compel  the  transfer  of  the  stock,  and 
for  the  appointmait  of  a  receiver  of  the  atock 
pending  tbe  suit  The  respondent  demuned  lo 
the  UIl,  vrhich  demurrer  was  oTeiraled  Jasu- 
ary  38,  1886.  as  follows: 

Per  Cubiah:  Although  the  hiU  prays  fw 
the  specidc  perforouuice  of  a  contract  lelalnif 
to  p«aonal  proper^  for  breach  of  which  there 
is  ordinarily  an  adequate  remedy  at  law,  ibe 
court  is  of  opinion  that,  aa  the  property  in  quo- 
tion  was  contracted  to  a  trustee  in  aid  and  en- 
forcement of  the  provisions  of  a  trust  mortgage, 
a  court  of  equity  has  ju  risdiction  of  tbe  subjeel- 
matter  of  the  bill.  The  stock  in  questkm  was 
to  be  transferred  upon  request,  but  no  request 
was  made  upon  the  intestate  during  her  lif^ 
time.  As  against  a  solvent  estate,  we  think 
this  would  not  render  the  bill  demurrable,  aod. 
as  we  construe  tbe  Ull,  no  specific  allegation  <A 
insolvency  appears.   Demurrer  overruled. 

Tbe  case  then  came  on  for  hearing  on  biH 
answer,  and  proofs. 

Meters.  C.  Frank  Parkhnrst,  3mmm 
TlUinghast.  Charles  Hart,  and  Beq|^ 
min  F.  Tbnrstottf  for  complainant: 

The  personal  reraresentative  takes  tbe  ealate 
of  the  deceased,  aubject  to  alt  equities  to  which 
the  deceased  was  subject  in  ber  life. 

See  Berry  v.  YanWitikU,  2  N.  J.  Eq.  MB. 

Even  if  the  estate  of  Fanny  Sprague  ii 
proved  to  be  Insolvent  to  the  satisftiction  of  this 
court,  that  fact  can  make  no  difference  to  tbe 
equity  of  tbe  complainant. 

Clark    FUnt,  3S  Pick.  381. 

By  virtue  of  the  contract  for  the  ocnveyance 
of  tbis  stock  contained  in  the  trust  mortgage, 
duly  executed  and  recorded,  the  shares  of  stock 
here  in  controversy  became  subject  to  an  equi- 
table lien  or  mortgage  in  favor  of  tbe  compiain- 
ant,  which  is  superior  to  the  ri^ts  <rf  anysob- 
sequent  creditor. 

WhiU  Water  VaUey  Canal  Go.  T.  FaIMIr,tt 
U.  8.  31  How.  414  (16  L.  ed.  IM);  FkeU/r  r. 
PMlpoU.  18  Price,  197;  Seymour  v.  Canandai- 
gua  A  N.  F.  R.  Co.  25  Barb.  384,  and  cwet 
cited;  Wheeler  v.  Faetort  <&  T.  Ins.  Co.  101  U. 
8.  489  (35  L.  ed.  1065);  Kiehoie  v.  Baxter,  5  R. 
I.  401;  Croton  Mfg.  Co.  v.  Gardintr.  11  R  L 
636,  and  cases  cited;  An^urrtv.  B^unit,  14 
N.  J.  Eq.  408;  Butt  v.  EUeU,  86  U.  S.  19  Waa 
544  (32  L.  ed.  188);  Penrioek  v.  Coe,  64  U.  8.  » 
How.  117  (16  L.  ed.  486);  WiUiama  v.  Briggt,  11 
R.  I.  476,  and  cases  cited  478;  WiUiamt  v.  Win- 
tor,  13  B.  I.  9.  See  also  MetAaniet  Bank  v. 
Seton,  36  U.  S.  1  Pet  290  <7  L.  ed.  163);  Qnetei 
V.  W/iitman,  10  Conn.  121. 

That  the  record  of  tbe  trust  mortgage  hi  thb 
case  was  sufficient,  see — 

Anthony  v.  BuUer,  88  U.  8.  18  PeL  438  <10 
L.  ed.  339);  Groton  Mfg.  Go.  r.  Gardiner,  11 
R  1.  636. 

All  unpdd  dividends  should  go,  upon  tbe 
transfer  of  the  stocks,  to  the  complainant,  un- 
der the  well-settled  principle  that  divldeDds  or 
stocks  under  jdedge  belonsr  to  tbe  i^e^ee. 

Mar^antt  Bank  la^ardM,  6  Ho.  Ahl 
454:  Gaty  v.  HoUiday,  8  Mo.  App.  118;  HiU^. 
Newiehawaniek  Co.  48  How.  Pr.  ^38;  &rrma» 
V.  Maxadl,  16  Jones  &  S.  848;  Jones,  Pledges, 
g  398;  Cook,  Stock  &  Stockh.  g  468. 

Mr.  Andrew  B.  Patton.  for  raqtoodoit: 

The  covenant  Inserted^  tbetrait  deed  is  a 
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-depeDdant  or  coDdltioQal  corenant -which  cod- 
feired  apoD  Cbafee  a  mere  naked  power, — a 
power  not  coupled  with  a  present  interest,  and 
which  could  not  operate  to  give  Chafee  any 
rights  in  the  property  until  he  had  made  re- 
-quest  in  wmbiff  to  transfer  the  atock.  No 
interest  could  anse  under  the  power  until  the 
power  was  exercieed,  not  even  an  equitable 
lien;  and  having  no  equitable  lien,  be  bad  no 
standing  in  court,  either  at  law  or  in  eqidty,  to 
enforce  the  oovenant  In  the  lifetime  of  the  de- 
■cadent. 

aameav.  HaU.  SMleb.  66;  Qraton  Mfg.  Oo. 
T.  Oardiner,  11  R  I.  626. 

The  stock  having  poand  into  ttw  hands  of 
William  Spra^,  adminiatrator.  ftneand  clear 
•ot  any  equitable  lien,  his  duty  and  rights  Id  re- 
.gard  to  the  same  are  prescribed  by  law.  The 
parties  coold  make  no  covenant  to  bind  their 
administrators  in  derogation  of  the  statute. 

The  liability  of  a  deceased  stockholder  is  a 
■claim  agalmA  the  estate  of  the  decedent,  and 
the  statutes  prescribe  the  mode  of  payment. 

Moiea  v.  Bprague,  S  R.  I.  (S58;  Rev.  Stat. 
<ihajp.  128,  g  38. 

The  estate  is  insolvent.  This  must  de]Hlve 
the  complainant  of  the  spedflc  relief  sought 
for  in  the  bill. 

atjf  V.  Ina.  Go.  v.  Olmttea,  88  Conn.  476. 

Cbafee  having  no  claim  to  the  stock,  the 
■dividends  dechued  doe  and  payable  belong  to 
the  administrator. 

Jermain  r.  L.  8.  A  M.  S.  It.  Oo.  1  Am.  & 
Eng.  Corp.  Cas.  111. 

Per  CnrlMit 

It  appears  from  the  proof  in  this  case  that 

there  are  debts  outstanding  against  the  estate 
of  the  intestate  beyond  the  amount  of  the  as- 
sets that  have  come  to  the  bands  of  the  admin- 
istrator. The  defendant  as  administrator  is  as 
much  bound  to  distribute  the  estate  of  the  in- 
testate amone  her  creditors  as  the  complainant 
Is  under  the  mortgage.  The  complainant 
might  at  any  time  during  a  period  of  ten  years 
in  the  lifetime  of  the  intestate  have  required  a 
transferof  the  stock  to  him,  but  he  did  not  see 
fit  to  do  so.  At  her  death  it  went  to  her  ad- 
ministrator bv  operation  of  law,  and  we  do 
not  see  that  the  complainant  has  any  claim  in 
equity  superior  to  that  of  the  defendant  to  re- 
cove  and  distribute  its  prpceeds  among  Iter 
credhois.  The  case  of  (Xbf  F.  Int.  v. 
<Xm^,  88  Conn.  476,  Is  In  point,  and  we 
think  its  reasoning  is  condoslve. 
Bin  ditmiued. 

Dnrfee,  Ck.  J.,  and  Mattaeon.  J.,  did 

■not  sit  in  this  case. 


PROVIDENCE  COUNTY  SAVINGS 
BANE 
e. 

Charles  E.  HALL. 

1.  Ifa  t«iiMit  holds  ow  withont  any 
new  contract,  it  Is  optionsbl  with  the 
luidlord  to  treat  him  either  a.a  a  tres- 
paaeer  or  as  a  tenant  from  year  to  year 
or  term  to  term,  aa  the  case  may  be, 
whether  the  tenant  actually  ag^reesto  it 
or  not.  In  such  case  an  election  to 
treat  him  as  tenant  may  be  Inferred  as 
wdl  fnna  any  unreasonable  delay  in 
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prooeeding  agaliut  Um  as  trepaner,  aa 
from  words  or  aets  directly  reoogidcliiif 

him  aa  gaoh. 

S.  But  if  the  tenant  remains  In  posses- 
bIod  for  some  partioolar  purpose,  br 
permleaion  of  the  landlord*  he  will 
only  be  liable  for  rent  for  the  period  of 
oconpatioD,  unless  he  exceeds  the  per- 
mlasion:  and  if  the  landlord  aeoepta  a 
aorrender  from  a  tenant  holcUi^  over, 
the  tenant  will  be  liable  for  rent  oi^ 
up  to  the  time    such  acceptaaee. 

(Providenoe — Decided  February  18, 1888J 

,N  defendant's  petition  for  a  new  trial.  DU- 
mimd. 

The  facts  are  sufficiently  stated  in  the  opin- 
ion of  the  court. 
Mr.  immmm  COollina  for  defendant 
Mr.  W.  B.  Tanner  tfa  plaintiff. 

Dorflse*  Ch.  J.,  delivered  tiie  o|dnIon  of  the 

court: 

This  is  a  peHtion  for  the  new  trial  of  an  ac- 
tion of  assumpsit  for  the  use  and  occupation  of 
a  small  farm,  with  dwelling-house  thereon,  for 
one  year.  The  Action  was  tried  in  the  court  of 
common  pleas.  It  appeared  on  the  trial  that 
the  defendant  entered  Into  occupation  in  1877, 
hiring  for  a  year,  from  April  1,  1877.  to  April 
1,  1878,  at  $800  per  annum;  and  continued  to 
occupy  at  the  same  rent  until  the  year  1888-84; 
that  on  October  1,  1888,  he  reodved  written 
notice  from  plainttfl  bank  to  quit  April  1, 1884, 
but  continued,  notwithstanding,  to  occupy  un- 
til Ibe  latter  part  of  November,  1884,  when,  with- 
out written  notice  to  the  bank,  he  quitted, 
leaving^  the  key  with  a  neighbor,  from  whom 
he  got  it  when  he  first  entered  as  tenant.  He 
testified  that  about  AprU  1,  1884,  he  saw  the 
treasurer  of  the  honk,  who  bad  charge  of  the 
letting,  and  asked  permission  to  remain  a 
few  months,  imtil  a  house  then  building  for 
him  could  be  completed;  and  that  the  treasurer 
refused  to  give  it,  saying  that  it  would  be  an 
injury  to  the  bank,  wbiui  wanted  to  sell;  and 
that  in  August  the  bank  had  a  board  set  up  on 
the  premises  with  "For  sale"  painted  thereon. 
He  also  testified  that  the  farm  contained  only 
about  18  acres,  mostly  poor  land;  that  he 
did  not  plough  or  plant  in  1884,  because  be  ex- 
pected to  leave,  and  only  mowed  the  lawn  in 
front  of  the  house,  getting  not  over  a  quarter  of 
a  ton  of  hay.  This  testimoney  was  not  contra- 
dicted, tie  had,  however,  been  accustomed  to 
pay  the  tans  and  to  have  theamountdedncted 
from  the  bill  tor  rent  He  paid  the  tax  ttf 
1884. 

The  bank  claimed  on  this  testimony  that  It 
was  entitled  to  recover  $800  rent  for  the  year 
ending  April  1, 1885.  The  defendantcontend- 
ed  that,  under  the  notice  to  quit,  his  yearly 
tenancy  ended  April  1,  1884,  and  that  be  was 
not  liable  for  a  year's  rent  for  the  year  ensu- 
ing. He  a^ed  the  court  to  charge  the  jury 
that,  if  thev  should  find  that  the  bank  gave  the 
proper  notice  to  terminate  the  letting  April  1, 
1884,  the  letting  did  then  terminate,  and  the 
bank,  if  it  did  not  afterwards  recognize  him 
a»  tenant, — by  taking  rent  or  otherwise, — was 
absolved  from  giving  him  further  notice,  and 
he  w  as  absolved  from  giving  noticale  the  ~ 
in  order  to  quit  l^ally;  ao^  alse  Ip'blUiQO^ij^ 
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it  the  letting  came  to  an  end  April  1 , 1884,  and 
the  bank  refused  to  let  further,  there  could  be 
00  yearly  letting  or  tenaDcy  afterwards  until  a 
new  contract  was  entered  into,  either  by  impli- 
cation  or  otherwise.  The  court  refused  so  to 
charge,  but  did  charge  in  effect  Uut,  if  the 
bank  delayed  to  act  on  the  notioe  to  quit,  for  an 
unreasonable  time,  it  lost  the  benefit  of  it,  and 
could  only  terminate  the  letting  at  the  end  of 
the  going  year  by  another  notice,  and  the  de- 
fendant could  only  terminate  his  tenancy  in 
like  manner;  and  left  the  jury  to  determine,  as 
a  matter  of  fact,  whether  the  bank  did  un- 
reasonably delay.  The  jury  returned  a  ver- 
dict for  the  bulk  for  a  yrar's  rent.  The  ques- 
tion is  whether  the  rulings  and  refusals  to  rule 
were  erroneous. 

The  purport  of  the  charge  was  that,  if  a  ten- 
ant from  year  to  year  holdis  OTer  after  his  ten- 
ancy has  been  terminated  by  notice  to  qiiit,  it 
is  optional  with  the  landlord  either  to  follow 
up  the  notice  by  ejectment  or  to  waive  the  no- 
tice and  hold  the  tenant  for  another  year 
whether  the  tenant  actually  agrees  to  it  or  not. 
The  charge  is  supported  by  numerous  Ameri- 
can cases.  HemphiU  v.  Fiymi,  2  Pa.  144; 
Bacon  v.  Brown,  »  Conn.  384;'  Gonway  v.  Stark- 
wather,  1  Denio.  113;  Schuyler  v.  Smith,  SI'S. 
T.  809;  S.  C.  10  Am.  Rep.  ((09;  Witt  v.  Mayor 
<tf2r.  T.5  Robt.  248:  S.  C.  6  Robt.  441;  Noel 
V.  MeOrory,  7  Cold.  638;  ScAuit^rr  t.  Amu,  16 
Aht  78;  W<A.m  T.  Tr<Kir.  69  Ala.  649;  8.  C.  44 
Am.  Rep.  526;  Clinton  Wire  Cloth  Co.  v.  Card- 
Tior,  99  111.  151 .  Some  of  these  'cases  are  very 
strong.  Thus,  in  Conway  v.  Starkweather  the 
tenant  held  over  fourteen  days,  having  refused 
to  renew  the  tenancy  before  his  time  expired; 
in  Schuyler  v.  Smith  tenants  of  a  wharf  held 
over  twenty -one  days,  while  anuther  wharf  was 
preparing  lor  them,  Uiey  having  given  notice 
before  thdr  time  ended  tb^  they  should  not 
continue  the  tenancy;  in  Wblffe  v.  Wolff  the 
tenant  held  ten  days  after  bis  time  expired,  un- 
der notice,  previously  given,  that  he  could  not 
quit  at  once  but  would  pay  a  reasonable'  rent 
for  the  unavoidable  occupancy;  and  in  Clinton 
Wir$  Cloth  Co.  r.  Gardner  tbe  tenants  held 
over  eleven  days,  under  notioe  that  they  should 
not  remain  without  a  reduction  for  rent,  their 
boldiog  over  being  in  part  the  result  of  expec- 
tation that  the  rent  would  be  reduced.  It  is 
true  that  in  the  cases  cited  the  tenant  was  in 
for  a  definite  term,  but,  so  long  as  the  letting  is 
terminated,  we  do  not  see  that  it  matters  wheth- 
er it  be  terminated  by  effluxion  of  time  or  no- 
tice to  quit.  In  Saiuyler  v.  Smith  the  tenant 
contended  that  tbe  relation  of  landlord  and  ten- 
ant could  only  be  created  by  agreement,  and 
there  could  be  no  agreement  without  mutuality. 
The  court  replied  tbat  the  tenant  held  over  at 
his  peril,  the  landlord  having  the  option  to  treat 
him  as  trespasser  or  tenant  for  a  vear  longer  on 
the  terms  of  the  prior  lease,  so  far  as  applica- 
ble, tbe  tenancy  arising  by  operation  of  law, 
ru^rdleas  of  we  tenant's  assent.  In  Clinton 
Wire  Cloth  Co.  v.  Oardner  the  court  said  that 
the  rale  laid  down  in  Schujfier  v.  Smith  "is  the 
one  established  by  the  current  of  American  de- 
cisions." The  ground  of  decision  isthat,  when 
a  tenant  holds  over,  he  presumably  holds  over 
for  another  year  if  the  prior  tenancy  was  for 
one  or  more  yean,  or.  if  the  term  was  shorter, 
for  another  term,  in  case  the  laudlnrd  as- 
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sentp;  and  he  cannot  be  permitted  to  overthrew 
this  presumption  by  setting  up  that  he  intended 
to  hold  over  as  a  wrongdoer,  and  not  as  a  ten- 
ant: aiKl  the  doctrine  is  urgently  defended  oa 
tbe  ground  that  the  tenant,  being  in  posseswn, 
has  the  landlord  at  disadvanuge.  and  eaa 
greatly  embamuB  or  even  defeat  nb  arnogf- 
ments  for  a  new  letting  by  hoMfng  over,  uxi 
therefore  should  not  w  so  without  tbe  rM  of 
being  held  himself. 

The  English  cases  are  more  lenient  to  the 
tenant,  and  hold  that  by  holding  over  he  be- 
comes simply  a  tenant  at  sufferance  and  can- 
not be  held  for  another  year  or  term  witboot 
hte  assent,  express  or  implied, — the  queatioi)  of 
assent  being  a  question  of  fact  for  the  juij. 
lhb»  V.  RiehardBim,  9  Ad.  &  El.  849;  Janet  t. 
Shearg,  4  Ad.  &  El.  888;  WaHng  v.  Ktitg,  8 
Mees.  &  W.  571.  The  English  rule  is  recog- 
nized in  Massachusetts  and  Missouri.  Delaw 
V.  Montague,  4  Cush.  43;  Edv>arrU  v.  Bale,  9 
Allen,  462;  Bmmon*  v.  Sevdder,  US  Man. 
867;  Heumeitter  v.  Palmer,  8  Mo.  App.  491. 
In  Edioarde  v.  Bale  the  court  held  that,  for 
the  creation  of  a  new  tenancy,  "there  most  be 
a  new  contract,  either  express  or  inferable  from 
the  dealings  of  tbe  parties;"  and  remarked  tbst 
Conway  v.  Starkweather  was  not  well  sas- 
tained  by  authority.  The  remark  could  aot 
now  be  repealed  very  well. 

There  is  no  reported  dedrion  in  tlds  State 
which  is  in  p<»nt.  We  think  It  has  been  yw- 
erally  suppcned  that  where  a  tenant  holds  orer 
he  is  presumed  to  become  a  tenant  for  another 
year,  or,  if  the  prior  tenn  was  shorter,  for  aa- 
other  term,  if  the  landlord  consents.  On  the 
question  whether  the  presumption  is  rebutaUe 
or  conclusive,  we  are  not  aware  that  thoe  is 
anyprevalent  (pinion. 

We  dedde,  in  accord  with  vhtA  we  eondder 
to  be  the  greater  weight  of  American  antboiity, 
tbat  if  a  tenant  holds  over  without  any  new  cno- 
tract,  it  is  optional  with  the  landlord  to  tmi 
him  either  as  a  trespasser  or  as  teoimt  froot 
year  tn  year,  in  case  the  prior  term  was  for  t 
year  or  longer,  and,  if  the  prior  tern  wis 
shorter  than  ayear,  then  from  term  to  term  ic- 
cording  to  such  shorter  time. — an  electiOD  v 
treat  him  as  tenant,  however,  being  iofer^ 
from  any  unreasonable  delay  to  proceed  tgumi 
him  as  a  trespasser,  as  well  as  from  wtuw  or 
acts  directly  recognizing  him  as  tenant.  Cen- 
way  V.  StarkteetUher,  ntpraiMoMerr.  Bedinj, 
n  Me.  478;  Dou^am  v.  WMfalCer,  »  En. 
S8I. 

Of  course,  if  a  tenant  remains  in  possenca 
for  some  particular  time  or  purpose,  \>j  V- 
mission  of  tbe  landlord,  he  will  only  be  liaUt. 
unless  he  exceeds  the  permission,  fortbepoiod 
of  occupation.  And  so,  if  tbe  landlord  accrpt^ 
a  surrender  of  the  premises  from  the  tniiii 
holding  over,  the  tenant  will  be  liable  for  ml 
or  use  and  occupation  only  np  to  tbe  timeof 
said  acceptance. 


Mortimer  H.  HARTWEIX  tt  aL. 
Joseph  B.  QURNSY. 
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pvAur  or  bidder  to  enhance  the  price, 
ev^  if  the  trustee's  intention  was  thos 
to  secare  the  best  price  for  his  aestuis. 

S.  Hencd,  when  an  Mslpiee  at  his  auction 
sale  employed  a  puffer  or  bidder  to  run 
up  the  price,  and  the  property  was 
strnck  off  to  the  puffer, ~^e2a,  that  the 
creditors  were  entitled  to  hold  Ube  as- 
signee as  the  porohaser  at  the  sale,  and 
to  oompel  blm  to  aceonnt  for  the 
ajnount  of  his  poffer'a  bid. 

(Providenoe  Decided  January  21, 1888.) 

BILL  in  equity  brought  by  the  oomplainaots 
for  tliemselves  and  other  creditors  of  the 
respondent's  assignor  for  an  account,  for  the 
remova]  of  the  respondent  as  assii^Dee,  and  to 
charge  him  witb  tbe  amount  bid  at  an  auction 
sale  held  by  him  as  a&signee.   Heard  on  bill,  an- 
swer, and  proof.    Decree  for  complainant. 
The  facts  appear  in  the  opinion. 
Mr.  Simon  S.  LmhMi  for  complainants. 
Mr.  Edward  O.  Dnbols  tar  respondent. 

Dnrfee*  Oh,  J.,  delivered  tbe  opinion  of 

the  court: 

Tbe  question  here  presented  arises  upon  the 
following  facts  dlscloeed  by  the  pleadings  and 
evidence,  to  wit:   On  August  27,  1684,  Smith 
Shaw  made  a  general  assignment  to  the  defend- 
ant for  the  benefit  of  bis  creditors.   A  iiart  of 
tbe  assigned  property  consisted  of  a  summer 
hotel  or  shore  resort,  with  ttie  buildings  con- 
nected therewith  and  tbe  furniture  therein,  sit- 
uated on  leased  land  in  East  I^vidence,  and 
was  subject  to  a  mortgage  for  $1,600  with  ac- 
crued interest,  which  the  defendant  satisfied  to 
prevent  ffHeclosure.   This  property  was  adver- 
tised for  sale  at  auction.    At  the  auction  sale 
it  was  struck,  for  |S,500,  to  David  Goff,  he  be- 
ing the  highest  bidder.  Ooff ,  however,  was  em- 
ployed by  the  defendant  to  bid  for  the  purpose 
of  enhancing  tbe  price  and  preventing  a  sacri- 
fice, and  his  bid  was  made  accordingly.  The 
next  highest  bid  was  $8,475.   The  testimony 
shows  to  our  satisfaction  that  this  bid  was  bona 
fide,  that  tbe  bidder  was  responsible,  and  that 
he  would  have  taken  the  property  and  paid  for 
it  if  be  had  not  been  overbid  by  Goff  After 
the  auction  was  over  the  property  was  offered 
to  him  for  tbe  price  bid,  and  refused.    The  de- 
fendant was  himself  the  largest  creditor;  and 
we  are  satisfied  that  he  acted  for  what  he  sup- 
'  posed  to  be  tbe  interest  of  tbe  creditors  wbeo 
ne  employed  Goff,  having  been  Informed  by 
Smith  Shaw  that  the  next  highest  bidder  had 
not  long  before  offered  him  $4j 500  for  the  prop- 
erty, and  he.  Smith  Shaw,  considered  it  worth 
$5,000.   The  defendant  had  no  authority  to 
act  for  the  creditors  except  his  authority  as  as- 
signee.   The  creditors  who  bring  this  suit  ask 
that  the  defendant  may  be  decreed  to  account, 
sod  thai  be  be  cbargect  In  account  either  with 
tbe  $8,475  which  be  might  have  received  but 
for  Gov's  bid,  or  the  $8,500  Ud  by  Goff;  and 
that  tbe  property  so  sold  to  Goff  may  be  tbe 
defendant's  property  by  virtue  of  the  sale. 
The  question  is  whether  they  are  mtltied  to 
the  relief  asked  for. 

Tbe  defendant  contends  that  Ooff,  in  mak- 
ing the  Ud,  acted  not  for  him  individually,  but 
for  him  In  Us  Gladly  of  asdgnee,  and  tor  the 
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benefit  of  tbe  creditors,  and  that  he  cannot, 
therefore,  be  charged  as  purchaser.  This  raises 
the  question  whether,  as  assignee,  he  had  any 
right  to  employ  a  puffer  or  by-bidder  to  pro- 
tect the  property  for  the  creditors.  Formerly 
in  England,  there  was  a  confiict  between  the 
law  and  the  equity  courts,  tbe  law  courts  hold- 
ing that  by-bidding  or  puffing  was  afraud,  and 
that  any  highest  tndder  who  had  been  deceived 
by  it  could  avoid  bis  contract  or  refuse  to  carry 
it  out:  whereas  the  equity  courts  were  disposed 
to  countenance  it  so  long  as  it  was  empWed 
defensively  to  prevent  a  sacrifice.  'The  doc- 
trines at  common  law  and  in  -equity  have  re- 
cently, 1867,  been  assimilated  in  England,— at 
least,  so  far  as  regards  auction  sales  of  real  es- 
tate,— by  statute,  making  the  rule  at  commoo 
law  likewise  the  rule  in  equity.  2  Add.  Oont. 
868;  Batem.  Auctions,  181-186. 

In  this  country  there  are  cases  which,  follow- 
ing tbe  old  English  chancery  rule,  bold  that 
the  vendor  may  employ  a  by-bidder  if  he  does 
It  bona  flde,  to  prevent  a  sacrifice  of  tbe  prop- 
erty utider  a  given  price.  Benj.  Sales,  8474, 
note  r.  But,  in  our  opioion,  the  rule  which  is 
tbe  more  authoritatively  established  is  that  by- 
bidding  is  illegal,  and  that  the  vendor  cannot 
bold  tbe  purchaser  where  the  price  has  been 
run  up  by  means  thereof.  Beaj.  Sales,  §  470. 
note jt/ Batem.  Auctions,  181,  notel;  Vemie  v. 
WiUiamt,  49  U.  S.  8  How.  184  (12  L.  ed.  1018); 
Moneri^-v.  QoldOoroug^,  4Har.  &  McH.  388; 
TowU  V.  Leavitt,  23  N.  H.  860;  Bahnm  v.  Back, 
18  La.  287;  Smith  v.  Oremlfe,  2  Dev.  L.  126; 
MoreJuad  v.  Hunt,  1  Dev.  Eq.  85;  Truti  v. 
Deiaplaine,  8  E.  D.  Smith,  219;  Metropolis 
Nat.  Bankv.  Sprague,  20  N.  J.  Eq.  169;  Pen- 
noek'a  App.  14  Pa.  446,  449;  8taine»  v.  &iwe, 
16  Pa.  200;  Aafcv.  ZtM.  38  W.  Va.888:  8.  C, 
48  Am.  Rep.  898. 

The  last-named  case  very  ably  reviews  the 
decisions,  with  copious  quotations  from  them. 

It  seems  to  us  that  tbe  stricter  rule  is  the  just 
and  honest  rule,  and  that  it  ought  to  prevail; 
for  an  offer  to  sell  at  auction  is  an  offer  to  sell 
to  the  highest  bidder,  and  every  bid  is  an  in- 
choate acceptance,  entitling  the  bidder  to  the 
property  offered,  if  it  turns  out  to  be  tbe  high- 
est and  there  is  no  retraction  on  either  side  be- 
fore the  hammer  falls;  and  therefore  it  is  a 
breach  of  faith,  a  falsehood,  a  fraud,  for  the 
vendor  to  have  a  person  emploved  to  make  a 
feigned  bid  for  the  purpose  of  begulUog  the 
real  bidder  into  virtually  over-bidding  himself . 
By-Udding,  In  other  words,  is  a  violation  of 
the  terms  on  which  the  people  sssembled  at 
the  sale  are  Invited  to  compete  witb  oneaoother 
for  the  property  exposed. 

The  language  used  by  ixird  Mansfield  in  the 
leading  case  of  Bexwdl  v.  Christie,  1  Cowp. 
89S,  is  specially  apt.  "The  basis  of  all  deal- 
ing ought  to  be  good  faith,"  said  he;  "so, 
more  especially,  In  these  transactions  where  the 

SuUic  are  brought  together  upon  the  confl- 
ence  that  the  articles  set  up  to  sale  will  be  dis- 
posed of  to  tbe  highest  real  bidder;  which  could 
never  be  the  caself  the  owner  might  secretly 
and  privately  enhance  the  price  by  a  person 
employed  for  that  purpose. 

lu.  ffoteardv.  Castle,  6T.  R  642,  Z/wi  Ken- 
yon,  approving  Lord  Mansfield's  decision  in 
Bevwm  v.  OhntUe,  pronounced  his  reasoning 
to  be  "founded  on  the  noblest  pxfndplesjra 
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morality  and  justice;  fninciples  which  are  cal- 
culated to  preseire  honesty  between  man  and 
man."  And  in  Pennock'*  App.  14  Pa.  446, 
449,  Oibson,  Oh.  J.f-wtAXam:  "Oommonbon- 
«Bty  requires  that  all  should  be  fair  and  above 
board.  To  screw  up  the  price,  as  it  has  been 
aptlj  termed,  by  secret  machinery,  can  be  no 
less  than  a  fraud,  and  a  aham  bidder  can  be 
used  for  no  other  purpose." 

If  it  be  said  that  without  by-bidding  the 
property  offered  may  be  sacrificed,  the  answer 
Is  uat  ft  is  not  necessary  to  offer  it  without  ze- 
aerve;  and  the  risk  of  sacrifice  may  be  avoided 
1^  publicly  reserrinc  the  right  to  bid,  or  to 
make  one  or  more  bids,  in  the  conditions  of 
sale,  or  by  starting  the  sale  at  an  up-set  price, 
lo  this  or  some  ramilar  way  good  faith  may 
be  kept  with  the  bidders  and  at  the  same  time 
the  property  be  protected. 

Tlie  coDcluHion  is  onavoldable,  that  the  de- 
fendant had  no  authority,  simply  because  he 
was  an  assignee,  to  employ  a  by-oidder;  since 
be  could  have  no  right  to  deceive  or  deCraud. 
io  whatever  capacity  be  acted.  It  follows,  as 
it  seems  to  us,  that  he  cannot  be  permitted  to 
shelter  himself  from  liability  under  the  claim 
that  Goff's  Md  was  made,  not  tcft  himself  io- 
dividually,  but  for  himself  as  assignee;  and, 
consequently,  that  the  creditors  are  entitled  to 
disavow  the  bid  as  a  bid  in  their  behalf,  and  to 
liold  him  personallv  to  it.  That  he  suppoaed 
he  was  acting  for  t^eir  benefit  may  afford  him 
a  strong  ^ound  of  appeal  to  them  for  forbear- 
ance; but  we  do  not  see  bow  the  court  can 
regard  it  as  a  valid  defense,  without  virtually 
countenancing  the  iHegal  practice  which  the 
supporition  Induced.  On  the  contrary, we  tblnk 
the  court  must  hold  that  be  assumed  the  risk  of 
the  bid  when  he  made  It,  and  that  he  must  abide 
by  it  if  the  creditors  so  demand.  The  bid  neces- 
sarily Involved  a  double  risk  either  for  himself 
or  for  the  creditors;  namely,  the  risk  which  ac- 
tually befell,  thatthe  real  bidder  would  not  rise 
upon  his  bid,  or,  if  be  did  rise,  the  risk  that  he 
would  subaequentlydlscover  the  deception  and 
avoid  the  contract  Ineithereventtbe  property 
would  be  thrown  back  either  to  beikept  by  the 
defendant  at  the  price  bid  by  bim,  or  to  be 
again  offered  for  sale;  and  it  is  a  matter  of 
common  experience,  amounting  to  common 
knowledge,  that  if  a  first  auction  miscarries, 
and  espMially  if  it  miscarries  for  any  such 
cause,  a  second  auction  is  thereby  discredited, 
and  n^quently  results  In  heavy  sacrifice.  In 
the  case  at  bar  a  very  ctmsiderabte  loss  has  al- 
ready resulted  in  consequence  of  keeping  the 

? property.  Tbis  loss  should  not  fall  on  the  cred- 
tors.  It  was  the  defendant's  daty  to  sell,  not 
keep,  it  for  them.  Indeed,  his  offer  to  the  bona 
fide  bidder  after  the  auction  shows  thathis  pur- 
pose in  bidding  was  not  to  keep  it  for  them  but 
to  puff  the  price. 

Let  him  be  decreed  to  have  thepropaiif  and  to 
euxauntfor  it  at  the  prke  bid  bg  him. 


RHODE  ISLAND  HOSPITAL  TRUST  CO.. 
Exr.  and  Trustee, 

B. 

Frank  F.  OLNEY  et  al. 

1.  Wbere  an  article  in  a  wUI  makes  a  be- 

S72 


quest  to  instltutiona  similar  to  thoae 
mentioned  in  the  next  previous  article, 
the  Institatione  named  in  the  next  pre- 
vious article  are  not  capable  of  becoming 
legatees  under  the  sabeeqaent  artkte. 

3.  It  is  not  sufficient  to  make  one  a 

tee  that  a  testator  intended  to  iDohide 
him  in  a  class  of  Icf^atees,  if  tbe  will 
leaves  the  intention  uarvwmmXmd^ 

8.  The  "Tearly  Meeting  of  Friends  in 
NewEnglemd"  and  '*East  Greenwieh 
Academy"  are  inatltations  atMllar  io 
Brovrn  tJnlTersity,  in  matter  of  in- 
struction, endowment,  and  corporate 
management. 

4.  Tbe  "IJome  for  Aged  Women  "  and  tbe 
"  Home  for  tbe  Aged  of  the  Little  Sisten 
of  the  Poor "  an  eharllabU  lMtitB> 
tiona  simllitf  to  the  "Home  for  Aged 
Hen." 

B.The  "Saint  Elizabeth  Home,''  tbe  "Bnt^ 
ler Hospital  forthelnsanc^tbe  "Rhode 
Island  Lying-in  Hoepital,"  and  the 
"  Newport  Hospital "  are  tnatltatioau 
aiaallar  to  the  "Rhode  Island  Hae- 
pitai.** 

6.  Under  a  beqneat  to'  eh*rHabl«  naee. 

the  "  Rhode  Island  Homoeopathir 
Hospital,"  being  fully  organiaed  and  in 
operation,  and  ready  to  rec^ve  and 
make  immediate  nse  thereof,  Is  o^wtde 
of  becoming  a  legatee  thereander. 

7.  The  "Rhode  Island  Catholic  Orphan 
Asjdum,^  tbe  "Providence  Associ^km 
for  the  Benefit  of  Colored  Chadren." 
of  Providence,  tbe  "St.  Harv'a Orphan- 
age," of  East  Providence,  the  "BristoJ 
Home  for  Destitute  Children,"  and  the 
"HomeforFriendlesB  and  DestttateChil- 
dren,"  of  Newport,  R.  I.,  are  Inatlta- 
tions similar  to  tbe  "Children's  Friend 
Society."  and  as  such  are  qanlified  t* 
be  reeipienta  under  the  said  artkte  in 
said  wiU: 


(Provideni 
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BILL  in  eqtdty  to  obtain  a  judicial  coostmt 
tion  of  parte  of  the  will  of  Stephen  F.  01- 
ney  and  for  instructions.  On  exc^tkHM  to  tibe 
ouster's  report, 

The  partB  of  the  will  of  which  coutmotiiiB 
was  Bou^t  are  as  follows: 

"  18.  There  is  now,  by  this  instrument,  i 
provision  made  for  the  payment  of  annnitiet 
amounting  to  a  minimum  aum  of  $8.S00  up  lo 
a  maximum  of  $4,900  per  annum.  There  dull 
be  kept  an  income  account,  the  ctedU  side  cf 
which  shall  ahow  Utereodptafromeandngsoo 
my  investments,  and  the  deUt  atanda  charged 
with  the  payment  of  tbe  annuities.  Whenem 
this  income  account  shall  show  a  credit  balsaor 
of  $4,000,  then  the  sum  shall  be  paid  to  ^ 
Rhode  Island  Hoei^tal,  for  die  endowment  oft 
free  bed  in  that  humane  iostittttioa,  whicb  warn 
abaM  be  charged  to  said  income  acooant.  Wbea- 
ever  this  income  account  shall  show  a  ftntbs 
balance  of  $26,000,  then  my  said  trmteaB  ikaB 
par  over  to  any  institution  that  may  beotab- 
lished  as  a  home  for  aged  nmi  the  said  sob  of 
«.^g^f  ^^^^fe  thebjB- 
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made,  then  a  auggeatlon  Is  here  made  that  it 
sbould  be  called  the  'OIney  Home  for  Aged 
Men.'  Whenever  a  further  balance  shall  be 
sbown  of  $10,000,  then  such  sum  of  money 
shall  be  t>aid  to  the  Children's  Friend  Sodelr 
by  my  said  trustees.  Whenever  a  further  bal- 
ance of  $10,000  shall  be  shown  on  said  income 
aooount,  then  said  sum  of  $10,000  shall  be  paid 
to  Brown  University  as  a  fund,  the  income  of 
wbleh  Shan  be  spent  for  an  inciease  of  plants 
and  botanical  books  donated  to  said  Brown 
UniveTsity.  Wheneverafurthersumof $25,000 
shall  be  shown  on  said  income  account,  tiien 
the  said  sum  of  $25,000  shall  Iw  paid  to  Brown 
University  for  the  endowment  of  a  professor- 
ship of  natural  bistoiy  in  satd  institution;  one 
of  the  dnUes  of  the  pTofeuor  shall  be  to  give 
regular  courses  of  botanical  lectures. 

°'I4  When  my  nephew  Stephra  T,  Olney 
shall  arrive  at  the  age  of  twenty-five  years,  and 
a  decision  shall  be  made  as  to  the  payment  of 
the  sum  provided  by  section  12,  article  6,  then 
such  annuities  as  are  provided  for,  after  such 
deciaion.  in  this  will,  may  be  changed  by  pur- 
chase in  some  sound  trust  company,  guarding 
■11  such  purchases,  that  the  aonuitant  in  all  such 
cases  shall  not  have  the  power  of  disposing  of 
tlie  same,  and  the  annual  sum  only  shall  be  paid 
to  the  aonuitant.  Then  the  entire  trust  prop- 
erty remaining  shall  be  divided  as  follow:  One- 
quarter  part  to  be  paid  to  my  nephew  Frank  F. 
Olnev,  if  livioif;  if  not,  to  his  surviving  male 
children  or  child  (male);  one-quarter  part  to 
be  paid  to  my  nephew  Stephen  T.Olney,  if  tiv- 
Ing;  if  not  living,  to  his  surviving  nuue  child 
or  male  children. 

*'  In  the  event  of  the  decease  of  either  of  my 
said  nephews  without  surviving  male  issue,  the 
half  part  of  said  remainder  of  my  trust  estate 
is  to  be  paid  to  the  surviving  nephew;  if  not 
surviving,  male  child  or  male  childnni;  and  If 
there  be  no  nephew,  or  male  child  of  such 
nephew,  then  this  half  of  the  trust  property  is 
to  be  divided  with  the  portion  next  to  be  men- 
tioned; one-quarter  part  of  my  trust  property 
to  be  given  to  educational  institutions  sim- 
ilar to  those  mentioned  in  article  18,  and  the 
remaining  quarter  part  of  mv  trust  property  to 
be  given  to  charitable  institutions  similar  to 
those  mentioned  in  article  18." 

Mr.  Jamea  Tilllnghast  for  complainant, 
and  for  the  Friends'  School  of  Providence. 

Sfeam.  Charles  S.  Bradley.  J.  C.  B. 
Woods,  and  Walter  F.  An^eU  for  Brown 
University. 

Mr.  Josoph  C.  Ely  for  the  Home  for  Aged 
Hen. 

Mr.  Charles  Smart  for  the  Rhode  Island 
Hospital. 

Met$ri.  Benjamin  T.  Eamea  and  J.  C. 

B.  Woods  forthe  Children's  Friend  Society. 

Mr.  Charles  E.  Gorman  for  the  Rhode 
Island  Catholic  Orphan  Asylum,  and  for  the 
Home  for  the  Aged  of  the  Little  Slstere  of  the 
Poor. 

Mr.  WUllam  R.  Clapp  for  the  Rhode  Is- 
land School  of  Design. 

Me$ar».  Charles  Jp.  Robinson  and  JfiAn 
F.  Ifonsdale  fortheHome  for  Aged  Women. 

MeMTS.  Francis  Colwell  and  Walter  H. 
Barney  for  the  Bristol  Home  for  Destitute 
Children,  the  Rhode  Island  Homoeopathic  Hos- 
pital, and  the  East  Oreenwich  Academy. 
1  R  T. 


Per  OnrlftBl 

This  is  a  suit  In  equity,  instituted  by  the  com- 
plainant as  exA:utor  and  trustee  under  the  will 
of  the  late-  Stephen  T.  Olney,  for  instruc- 
tions in  regard  to  its  duties  under  the  four- 
teenth article  of  the  will.  The  foiuteenth 
article  makes  reference  to  the  thirteenth,  and 
cannot  be  construed  apart  from  it  By  the 
thirteenth  article  the  testator  bequeaths  $4LO0O 
to  the  Rhode  Island  Honrital  for  the  endow- 
ment of  a  free  bed;  $25,000  to  any  insdtutloa 
that  may  be  established  as  a  home  for  aged 
men;  $10,000  to  the  Children's  Friend  Society; 
and  $10,000  to  Brown  Universitv  for  the  in- 
crease of  plants  and  botanical  books,  and 
$36,000  to  it  for  the  endowment  of  a  professor- 
diip  of  natural  history.  These  sums  were  di- 
rected to  he  paid  outiH  the  income  of  property 
held  In  trust  under  the  will  by  the  complain- 
ant, as  trustee,  forthe  purposes  of  the  will,  and 
were  so  paid.  The  fourteenth  article  disposes 
of  the  remainder  of  said  trust  property  in  quar- 
ters.— two  quarters  to  relatives,  and  the  remain- 
ing two  quarters  as  follows,  to  wit:  "One 
quarter  •  •  *  to  educational  institntioiu  sim- 
ilar to  those  mentioned  In  article  18,  and  the  re- 
maining quarter*  *  *  to  charitable  institttticMis 
similar  to  those  mentioned  in  article  18."  The 
questions  presented  by  the  bill  relate  to  this 
clause.  This  court  decided  at  a  former  term 
(BAode  Idand  SotpitcU  Tmtt  Go.  v.  Olnev, 
14  R.  1. 440}  that  the  clause  was  not  void  meruy 
on  account  of  indefiniteness,  and  sent  the  case 
to  a  master  to  m^e  inquiry  and  report  wh^ 
institutions  there  were  iu  the  State  qualified,  or 
claiming  to  be  qualified,  to  take  under  it,  to- 
gether  with  information  on  certain  points  in  re- 
gard to  them.  The  master  has  reported,  and 
certain  other  questions  now  come  up  under  the 
report  for  decision. 

Tlie  first  question  Is  whether  the  InstituttoDS 
which  are  legatees  under  article  18  are  capable 
of  becoming  legatees  under  article  14.  We 
think  not.  Under  article  14  bequests  purport 
to  be  made,  not  to  them,  but  to  institutions 
similar  to  them.  A  thing  cannot,  strictly 
speaking,  be  similar  to  itself;  for  similarity  is 
not  identity,  but  resemblance  between  different 
things.  Ilie  question,  however,  is  not  a  ques- 
tion of  definition,  since  men  do  not  always  ex- 
press themselves  accurately,  but  of  intention. 
What  did  the  testator  intend?  If  be  intended 
to  include  the  institutions  named  as  legatees  in 
article  18  among  the  institutions  designated  as 
simiUu*  to  tbem  in  article  14,  they  should  have 
the  benefit  of  the  intention,  however  incor- 
rectly, as  a  matter  of  verbal  criticiBm,  the  in- 
tention may  have  been  expressed.  But,  inas- 
much as  things  are  not  similar  to  themselves,  it 
seems  to  us  that  it  is  for  tbem  to  make  it  appear 
that  such  was  the  intention.  We  do  not  think 
they  have  been  successful  in  their  attempts 
to  do  this.  The  great  difficulty  is  that,  having 
been  named  as  objects  of  the  testator's  bounty 
under  article  18,  they  are  referred  to  in  article 
14  as  objects  of  comparison  to  guide  the  selec- 
tion of  the  executor;  and  it  Is  a  strained  and 
far-fetched  construction,— a  going  out  of  the 
way. — ^to  hold  that  they  are  uemselves  proper 
objects  for  selection.  The  substance  of  the 
argument  in  their  favor  is  that  the  same  reasoa 
which  led  the  testator  to  wish  to  benefit  insti- 
tutions similar  to  them  must  necewarlly  har 
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led  bim  to  wish  to  benefit  them,  and,  tbere- 
fore,  they  should  be  included  among  inatftu- 
tioDs  qualified  to  take  under  article  14.  There 
would  be  great  cogency— perhaps  a  convinc- 
iog  cogency — in  this  argument  if  the  testa- 
tor had  not  already  given  largely  to  tbem  in 
article  18;  but,  havmg  so  given,  it  seems  to  us 
that  the  argument  recoils  upon  itself.  If  the 
testator  had  intended  to  include  them  under 
article  14  it  would  have  been  natural  for  him 
to  sav  so  in  so  many  worda.  It  is  not  enough 
that  ne  may  have  intended  to  include  tbem.  If 
his  will  leaves  the  intention  unrevealed. 

The  master  reports  in  favor  of  only  two  edu- 
cational institutions  as  similar  to  Brown  Cniver- 
sUy,  namely,  the  Friends'  School,  so  called,  in 
Providence,  an  institution  which  is  under  the 
charge  of  a  corporation  denominated  "Yearly 
Meeting  of  Friends  in  New  England,"  and  the 
East  Qreenwicfa  Academy,  an  incorporated  ed- 
ucattonal insHtntion.  Itisobjectedthatthesein- 
stitutions  are  not  similar  to  Brown  University 
because  they  are  not  colleges.  They  are,  how- 
ever, institutions  of  leamins,  like  Brown  Uni- 
versity, supplying  instruction  in  the  higher 
branchesiM  education,  and,  like  Brown  Unfvor- 
aity,  enabled  to  supply  it  at  less  than  It  would 
otherwise  coat,  by  reason  of  the  endowmeots 
bestowed  upon  tbem,  though  it  is  true  tbe 
studies  taufifht  by  ihem  are  narrower  in  range 
and  lower  m  grade,  to  some  extent,  than  those 
which  are  taught  in  Brown  Univeraity.  They 
are  also,  like  Brown  University,  managed  by 
corporations  capable  of  latdngtiie  bequests  and 
holding  tbem  for  educational  purposes  in  per- 

fBtuity,  though  tbe  corporation  managing  tbe 
rienos'  ficfaool  was  not  incorporated  exclu- 
sively tor  that  purpose.  It  seems  to  us  that  the 
resemblances  between  these  institutions  and 
Brown  University  are  such  that  they  nuy 
justly  be  held  to  be  similar  to  it,  within  the 
meaning  of  article  14.  They  resemble  it  in 
matters  of  instruction  and  endowment,  and  In 
that  thej  are  incorporated  or  are  under  corpo- 
rate management,  and  these  are  tbe  principal 
points  to  M  looked  to  for  similarity.  It  was 
apparently  the  purpose  of  tbe  testator  to  ad- 
vance tbe  higher  education  of  tbe  people  of  his 
native  State,  and  we  think  we  are  deciding  in 
furtherance  of  this  purpose  when  wedecimin 
favor  of  the  institutions  named. 

There  is  a  feature  of  the  management  of  the 
Friends'  School  which  baa  caus^  us  some  per- 
plexity. It  appears  that  the  managers  make  a 
difteTeDce  between  the  children  of  Friends,  so 
called,  and  tbe  chUdren  of  those  who  are  not 
Friends.  The  difference  is  greatly  in  favor  of 
tbe  children  of  Friends,  and  so  greatly  in  their 
favor  as  to  have  the  appearance  of  sectarian 
exclusiveness.  The  managers  have  not  suc- 
ceeded in  explaining  away  this  appearance  to 
our  satisfaction.  We  have  come  to  tbe  con- 
clusion, however,  that  tbe  feature  is  not  such 
as  necessarily  to  exclude  the  institution  from 
participation  under  article  14,  though  it  is 
something  which  the  complainant  may  prop- 
erly consider  in  determining  what  or  how 
much  it  will  do  in  Its  behalf. 

The  master  reports  tbe  names  of  other  insti- 
tutions claiming  to  be  quallfled  to  take  under 
article  18  as  educationiu  institutions  simitar  to 
Brown  Univerdty,  and  tbe  grounds  of  their 
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claims.   We  do  not  think  the  gronndsadB-  I 

cient. 

The  master  reports  in  favor  of  the  fdlowiac 
institutions  as  similar  to  the  Ucnne  for  Agea 
Men,  to  wit:  tbe  Home  for  Aged  Women,  tbe 
Home  for  the  Ageil  of  the  Little  Ststeit  <d  the 
Poor.   Tbe  first  of  tbe  two  latter  faiatitulioBS  i 
is  designed  to  be,  what  its  name  indicates,  a 
home  with  suitable  care  for  aged  women  who, 
on  account  of  their  poverty  or  straitened  metis, 
would  suffer  from  want  or  neglect,  or  hiA, 
without  It   The  other  is  designed  to  fimirii  a 
similar  home  for  aged  and  needy  persons  of 
both  sexes.   It  is  objected  that  tbe  first  is  not  i 
similar  to  the  Home  for  Aged  Men,  becsose  it  | 
aflords  a  home  only  to  ag«d  women.  We  do 
not  think  there  is  much  force  in  tbe  objec- 
tion.  Of  course  an  aged  woman  is  i^jvaUj 
different  from  an  aged  man,  but  as  objects 
charity,  when  ttiey  are  poverty-stricken,  CilliK 
into  dficretdtude,  and  desftilnte  of  borne  sod  or  i 
tbe  attention  and  comforts  of  home,  thcqr  are  I 
pathetically  similar.   We  concur  In  opmioB 
with  the  master  in  regard  to  these  two  instita- 
tions. 

.The  master  reports  in  favor  of  tbe  Stint 
Elizabeth  Home,  the  Butler  Hosimal  for  tbe 
Insane,  tbe  Rhode  Island  Lyin^in  Hoepiial.  | 
tbe  Rhode  Island  Homceopathic  Hospital,  and  i 
the  Newport  Hospital,  as  similar  to  the  Rhode 
Island  Hospital.  The  location  of  the  fint  bar 
is  Providence,  of  the  last  Newport  Some 
question  has  arisen  in  regard  to  the  Rhode  Is- 
land Homoeopatliic  Hospital,  because,  thoogb 
chartered  before,  it  was  not  completely  orpo- 
ized  until  more  than  two  years  aher,  the  teda- 
tor'a  death.  We  think  it  is  enongb.  the  be- 
quest being  to  charitable  uses,  that  said  hos- 
pital is  now  fully  oriwdzed  awl  in  opetatioo. 
and  will  therefore  be  ready  to  xeceiveand  niike 
immediate  use  cxf  wbateror  may  be  aUowed 
to  it 

Tbe  master  reports  in  favor  of  tbe  folk>wiu 
institutions  as  similar  to  tbe  Children's  Frieaa 
Society,  to  wit:  The  Rhode  Island  Catholic  Or- 
phan Asylum  and  the  Providaice  AssociatioB 
for  the  Benefit  of  Colored  Cbildrm,  of  Pioii- 
dence,  tbe  St.  Mary's  Orphanage,  of  East  Prov- 
idence, the  Bristol  Home  for  Destitute  Cbii- 
dren,  and  the  Homefor  Friendless  and  Destititt 
Children,  of  Newport  We  agree  with  tbe 
master  that  said  inmtntions  are  similar  to  the 
Children's  Friend  Society,  and  as  gaA  an 
qualified  to  be  recipients  under  article  14 

The  master  reports  tbe  names  of  several  ia- 
stitutions  which  claim  to  be  similar  to  one  or 
other  of  the  charitable  institutions  named  in 
article  18,  in  favor  of  which  he  has  not  re^- 
ed.  He  reports  tbe  grounds  of  their  damrn. 
We  do  not  think  tbe  claims  are  valid,  and  we 
disallow  them. 

We  think  the  institutious  wbidi  are  sdeded 
as  recipients  under  srticle  14  should  be  subject 
to  the  jurisdiction  of  this  court,  and  sboold 
therefore  be  loc-ated  somewhere  in  tbe  8taU, 
but  not  necessarily  in  Providence. 

In  answer  to  the  fourth  question  propounded 
by  the  bill,  we  say  tliat  It  la  for  tbe  oonqriatD- 
ant,  as  trustee,  to  select  fmn  amour  tbe  qotli- 
fled  institutions  those  which  are  to  become  k- 
dplents  under  srticle  14.  Tbe  fund  to  he  d» 
tributed  must  be  divided  into  two  eqval  paits: 
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■one  part  nuut  be  givoi  to  qualified  educational 
iiiBtitiitioiis,  not  necessarily  in  equal  sbares,  and 
xK>t  necessarily  to  both,  the  selection  within 
tbe  limits  apeclfled  uid  the  apportionment  be- 
ing both  leit  to  the  judgment  of  the  trustee; 
tbe  other  part  must  go  to  proper  charitable  in- 
stilutions:  It  will  tic  for  tbe  trustee  to  select 
tbe  institutioos  to  which  It  shall  eo,  and  to  de- 
termine in  what  proportion  it  shall  go  to  them, 
-except  that  we  aovise  that  some  ponion  should 
go  to  one  or  more  of  the  institutions  in  each 
of  the  three  classes.  Such  distribution  being, 
even  if  not  necessary,  apparently  accordant 
with  tbe  purposes  of  the  testator. 


Daniel  J.  DUOaAN  etal. 

V. 

Tlinothy  J.  McCABTHT. 

1.  The  granting  or  refusal  of  a  motion  to 
disnuaa  an  action  in  the  court  ot  com- 
mon pleas,  for  want  of  jurisdiction  be- 
cause of  defloiency  of  value,  being  a 
matter  of  discretion  «it&  the  court,  de- 
pending upon  the  oiroumstanoes  of  eaeb 
case,  is  not  a  proper  ground  of  weAp* 
tion  to  this  court. 

a.  Where  the  defendant  assumed  a  con- 
tract which  another  had  made  with  the 
plaintiffs,  and  agreed  to  oar^  it  into 
effect,  bat  aft«rwards  rescinded  it,  he 
cannot  set  it  up  as  a  dMRsnsoto  an  ac- 
tion for  work  and  labor  don*. 

(Providenoe  Decided  December  15, 1887.1 

OK  defendant's  petition  for  a  new  trial.  De- 
nied. 

This  is  a  petition  for  a  new  trial  of  an'action 
-of  assumpsit  for  work  and  labor  done  and  ma- 
terials furnished  by  the  plaint!^  for  the  de- 
fendant in  the  construction  of  a  house.  The 
action  was  tried  io  the  Court  of  Common 
Pleas  of  the  County  of  Providence,  before  Afr. 
Juatiee  Tillinghast  and  a  jury.  The  declara- 
tion contuned  counts  in  indebitatm  aatumptit 
for  book  accoant,  for  goods  sold  and  delivered, 
work  and  labor,  and  the  money  counts,  each 
-claiming  $600. 

At  the  trial  in  tbe  court  below  the  plaintiffs 
^bmltted  testimony  to  show  that  some  time  in 
1885  they  agreed  with  one  Howard.a  carpenter, 
•who  bad  contracted  to  build  a  bouse  for  the 
defendant,  to  dig  the  cellar  and  do  the  ma- 
son work  for  the  same,  and  to  furnish  the  ma- 
terial required  for  this  purpose.  Under  this 
agreement  and  a  subsequent  variation  thereof, 
the  said  Howard  agreed  to  pay  the  plaintiffs 
$435  for  their  services,  —the  first  ins'.allment  ot 
which  was  to  be  $183.50,  and  was  to  be  paid 
wben  the  cellar  was  built  and  tbe  chimney 
finished.  Howard,  the  carpenter,  rescinded  his 
-contract  to  build  tbe  bouse  at  a  time  wben  tbe 
plaintiffs  had  nearly  finished  tbe  cellar  and 
chimney.  One  of  Oie  plaintiiEs  testified  that 
at  this  time  tbe  defendant  told  him  to  go  on 
with  the  work,  and  "he  would  see  that  my 
money  was  all  right."  Upon  this  assurance 
tbe  plaintiffs  went  on  with  the  work,  completed 
the  first  portion  of  it,  and  got  sand  on  tbe 
premises  to  do  the  plastering.   During  the  pro- 
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gress  of  the  work,  tbe  defendant  gave  direc- 
tioitt  to  the  plaintiffs  as  to  tbe  manner  In  which 
the  worb  should  be  done.  The  first  Installment 
was  paid  the  plaintiffs  by  the  defendant,  but 
the  receipt  was  taken  ~  in  said  Howard's 
name.  This  installment  was  not  a  fair  compen- 
sation  for  work  done  up  to  that  time.  The 
plaintiffs  could  not  proceed  further  with  their 
work  until  part  of  tbe  carpenter  work  was  done. 
Tbe  defendant  told  the  plaintiffs  that,  as  soon 
as  he  bad  let  the  contract  forlbe  carpenter 
work,  he  would  notify  them  to  finish  their 
work.  The  defendant  then  entered  into  a  con- 
tract with  another  party  to  build  tbe  house, 
and  notified  tbe  plaintiffs  of  tbis;  and  tbe  plain- 
tiffs, though  ready  and  willins^ere  not  allowed 
to  complete  tiieir  contract.  The  plaintiffs  filed 
their  account,  which  showed  a  balance  of  $60. 6S 
due  them  from  the  defendant. 

At  the  close  of  the  plaintiffs'  testimony  de- 
fendant's counsel  requested  the  court  to  dismiss 
tbe  ca&e  on  tbe  ground  of  want  of  jurisdiction, 
because  there  h»3  been  no  attachment  of  real 
estate,  and  tbe  amount  sued  for  was  not  enough 
to  give  tbe  court  jurisdiction.  Thecourt  over- 
rorad  the  motion,  and  exception  was  taken. 

Pub.  Stat.  chap.  198,  gS.whlcbs^ves  jurisdic- 
tion to  courts  of  common  pleas,  is  as  follows: 
"The  said  court  shall  have  original  jurisdic- 
tion of  all  civil  actions  at  law,  which  shall  be 
commenced  by  attachment  of  real  estate,  or 
which  relate  to  real  estate  or  to  some  right,  ease- 
ment, or  interest  therein,  tbe  tJtie  to  irtiich  is 
in  dispute,  or  which  shall  be  of  9100  value  or 
upwards,  of  what  kind  or  nature  soever,— ex- 
cept when  tbe  proceedings  must  be  commenced 
by  writs  exclusively  issuable  by  the  supreme 
court,— with  full  power  to  give  judgment  in 
such  actions,  wben  legally  before  said  court, 
and  to  award  execution  thereon," 

Defendant's  counsel  asked  the  court  to  charge 
the  juiT^ 

"1.  That,  in  order  to  assume  the  eoniractof 
Mr.  Howard,  there  must  be  a  spedal  promise, — 
there  can  be  no  implied  promise." 

Tbe  Court:  I  will  say  that,  if  tbe  langua^ 
was  used  which  the  plaintiffs  say  was  used, 
that  would  amount  to  an  express  promise. 

"3.  That  the  plaintiffs  cannot  recover 
any  loss  sustained  by  them  before  the  alle 
promise  by  tbe  defendant,  as  the  same  Is 
out  consideration." 

The  Court:  He  could  assume  the  liability 
upon  tbe  consideration  that  they  would  go  on 
and  finish  the  job.  That  would  be  a  sufficient 
consideration  for  that  promise. 

"8.  That  tbe  plaintiffs  have  not  proved  by 
any  testimony  what  profit  thc^y  would  have 
made  iii  case  they  had  been  allowed  to  finish 
the  contract,  and  cannot  do  so  under  the  counts 
in  tbis  declaration." 

Tbe  Court:  I  must  leave  it  to  the  jiny  to 
say  what  tbe  testimony  is.  The  declaration  I 
think  is  sufficient. 

To  these  rulings  the  counsel  for  the  defend- 
ant excepted. 

The  jury  rendered  a  verdict  for  the  plalntiib 
for  $00.55.  Tbe  defendant  now  petitions  fora 
new  trial  on  tbe  ground  that  the  verdict  was 
against  the  evidence,  and  that  tbe  presiding  jus- 
tice erred  in  the  above  rulings. 

Mr.  E.  D.  McChiindeae.  for  petitioner. 

JUr.  E.  C.  Mowry,  for  respondents. 
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Pttr  Oorlam :  I 

The  court  Uof  the  opiEiifon  that  the  exception 
for  the  refusal  to  dismlm  the  action  for  want 
of  jurisdiction  mustbeoTerruled,  under  the  au- 
thority of  Edwardt  v.  Hapkina,  SRI.  188. 

The  court  does  not  thmk  a  new  trial  should 
be  cranted  <m  the  gronod  that  the  verdict  is 
agunat  the  eridenra.  The  defendant,  after  as- 
smniDg  the  mntract  between  plaiotifls  and 
Howard,  and  agreeing  to  carry  it  into  effect, 
having  rescinded  it  while  tbe  plaintiffs  were 
ready  to  perform  it,  cannot  set  it  op  as  a  de- 
fense to  the  action  for  work  and  labor  done.  3 
OreenL  Er.  %  104. 

T^fwft'tion  i»  tUnied  and  dimimd,  vdth  wita. 


WOONSOCKET  INSTITUTION  FOR 
BAVINOS 

V. 

Stephen  W.  BALLOU  et  al. 

A  testator,  after  giving  in  his  will  certain 
pecuniary  legacies,  bequeathed  and  de- 
Tised  all  the  rest  and  residue  of  his  es- 
tate to  his  three  sons  in  fee,  '^hey  pay- 
ing out  of  the  same  all  my  just  debt«, 
funeral  oha^i^  andexpensesof  settling 
my  estate."  After  the  personal  estate  in 
the  hands  of  the  administrator  with  the 
will  annexed  was  exhausted,  a  creditor 
of  the  estate  filed  a  bill  in  equity 
against  the  residuary  devisees  and  the 
administrator,  prayine  for  an  aoeouht 
and  that  his  clabn  might  be  decreed  to 
b«  by  said  will  eharyed  npon  the 
lajida  derjaed  to  said  residuanr  d«vl- 
■eea.  To  this  Mil  the  adminbtrator 
demurred.  Held^  that  the  adminiatra' 
tor  was  a  proper  paa^jr  to  the  bllL 

(novUenoe — ^Decided  Jamiary  7, 18B&} 

BILL  in  equity  to  eetabliab  a  lien  and  for  an 
account.   On  demurrer  to  the  bill.  De- 
murrerov^ruled. 

Tbe  bill  alleges  that  Warren  J.  Ballou  died 
April  1.  1876,  lfe«ving  a  last  will,  in  which, 
after  giving  certain  pecuniary  legacies  to  be 
paid  by  his  administrator  witblo  six  months 
after  bis  decease,  he  devised  and  bequeathed  all 
the  rest  and  residue  of  his  estate  to  his  three 
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sons,  parties  responding  to  this  bfll,  in  eqaal 
portions,  to  them  uad  uielr  bein  forever,  tb^ 
paying  out  of  the  same  all  my  jtist  debti^  fu- 
neral charges,  and  expenses  of  settling  my  n- 
tate,"  with  devises,  in  tlie  event  of  tbe  daab  (rf 
either  son  without  issue  inior  to  tbe  death  of 
the  testator,  of  the  share  of  each  to  tbe  snrri- 
vors  or  survivor.  This  will  wudnly  probated, 
and  tbe  respondent  Ellis  W.  Blake  was  dnh 
appointed  administrator  with  tbe  will  anoexeiL 
The  testator,  at  the  time  of  his  deaUi,  was  in- 
debted to  the  complainant  corporation  on  a  pran- 
isBory  note.  InlereM  was  paid  on  this  note  by 
the  testator  to  tbe  time  of  his  deaUi,  and  sob- 
sequAtly  by  the  administrator  Blake.  At  tbe 
time  of  bringiiw  this  bill  the  personal  estate  in 
the  hands  of  the  administrator  bad  been  ex- 
hausted in  the  payment  of  debts,  legacies,  and 
the  expenses  of  administration,  and  in  tbe  pay- 
ment of  large  sums  to  tbe  retidnaiy  devisees. 
Tbe  bill  prays  for  an  account,  and  that  tlie  debt 
might  be  decreed  to  be  by  said  will  dialled 
upon  tbe  landa  devised,  andupni  the  devisees. 
1^  this  Mil  the  respondent  ElUs  W.  Blake 
demurred  <m  the  ground  that  tbe  bOi  did  not 
state  such  a  case  as  entitled  the  plaintiff  to  dis- 
covery from,  or  relief  against,  him.   

Meatn.  F.  O.  JUlson  and  Jmm*  THUng^ 
hast  for  complaioant. 

Meurt.  Nlcnolaa  Van  Slyck  and  Cjnu- 
H.  Van  Slyck*  for  respondents: 

The  prayer  is  that  tbe  real  estate  in  lite  bands 
of  tbe  residuary  legatees  may  be  held  to  be  sub- 
ject to  a  trust  to  pay  tbe  debt,and  tbat  anaccount 
of  tiie  amount  due  may  be  taken.  As  tbete  are 
no  assets  in  tbe  bands  of  tbe  administrator,  be  » 
in  no  way  interested  in  tbe  account,  and  be  ts- 
certainly  not  interested  in  the  applicatiM  of 
the  real  estate. 

Olfgg  v.  Rowland,  L.  R.  8  Eq.  888. 

M,  under  the  prayer  for  general  relief,  it  is- 
sought  to  charge  tbe  administrator  for  malad- 
ministration, tbe  remedy  atlawupontbeadmio- 
istndOT's  bond  is  sufficient. 

Por  Curiam: 

Tbe  bill  shows  tbat  the  defendant  Blak«,  a» 
administrator,  ia— prima  faeie,  at  least— inter- 
ested In  the  subject-matter  of  tbe  suit;  tbe  resid- 
uum under  the  will  being  charged  with  iIk- 
psyment,  not  only  of  tbe  diebts,  but  also  of  tbe- 
expensra  of  administration;  and  therefore,  f<r 
this  reason  if  no  other,  he  is  a  proper  party. 

Demurrer  overruled. 

1  B.L 
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Samuel  A.  B.  ABBOTT 

V. 

Henry  W.  FOOTE  et  al. 

1.  Cknirts  of  •qnity  follow  courts  of  law  in 
matters  of  •ai'ofl^  unless  by  agreement 
or  otherwise  there  Is  an  eqaiuble  lien. 

3.  In  an  action  by  the  assignee  of  a  cestui 
oue  tj^t  against  the  trastee  to  recover 
the  income  of  the  trost,  a  claim  asainet 
the  eastui  qua  trnot  for  money  loaned 
can  not  be  Mt  in  the  absence  of  an 
agreement  or  other  drcomstances  cre- 
ating an  equitable  lien. 

S.  Where  the  aeeoimtaf  a  tnutaa,  ored* 
itlng  himself  with  a  part  of  the  Ineome 
appUad  on  hia  own  debt  against  the 
eenui  gtte  trusty  is  allowed  by  a  probate 
court,  without  personal  notice  to  the 
eeatnlqnatruBt  or  hisasaigaeet  such 
assignee  is  not  bound  thereby. 

4.  The  claim  of  a  trustee  to  a  right  of  aet^ 
off  against  the  cestui  que  tru^  cannot 
be  adjudicated  In  a  probata  eonrt. 

(Suffolk — Filed  March  2, 

ON  renort   Seeree  for  fkiintiff. 
Bill  in  equity  to  compel  the  defendant 
Foote  to  account  for  the  Income  c»f  a  certain 
trust  fund  in  his  bands,  and  to  pay  over  the 
same  to  the  plaintiff. 
It  was  admitted  that: 

1.  On  the  3d  day  of  March.  1888.  Eliza  A. 
Dwight,  of  Brookline,  in  the  county  of  Nor^ 
folk,  died,  leaviog  a  wi)>. 

2.  The  defendant  Chapman  Dwight  is  a  son 
said  Eliza  Dwight,  and  in  her  said  will  it 

was  provided  that  one  quarter  of  the  residuary 
estate  left  by  her  should  be  held  in  truBt  and 
the  income  thereof  paid  to  the  said  Cbspman 
Dwl^t  during  his  natural  life. 

8.  The  said  will  of  Eliza  A.  Dwight  was 
duly  admitted  to  probate  in  the  Probate  Court 
for  the  County  of  Norfolk  on  the  2d  day  of 
May,  1888.  And  the  defendant  Heniy  W. 
Foote  was  duly  appointed  executor  thereof, 
and  was  thereafter  duly  appointed  trustee  to 
hold  in  trust  the  one  quarter  of  the  residuary 
estate  of  the  said  Eliza  A.  Dwight,  to  the  in- 
come of  which  the  defendant  Clupman  Dwight 
was  enthled  under  the  provisions  of  the  will,  as 
heretofore  set  forth,  and  tbe  said  Foote  has 
ever  since  acted  as  such  executor  and  trustee, 

4.  The  defendant  Foote  was  duly  notllled 
that  the  defendant  Dwight  bad  assigned  and 
sold  all  his  interest  under  said  will  totbeplain- 
ti£F,  as  aforeiiaid,  and  was  informed  of  the  con- 
tents of  said  assignment  and  fumisbed  with  n 
copy  thereof. 

9.  The  defendant  Foote  has,  as  trastee  and 
executor  as  aforesaid,  held  in  trust  the  said 

Siarter  part  of  the  residuary  estate  of  Eliza  A. 
wight  ever  since  his  appointment  as  afore- 
said, and  has  received  and  collected  the  annual 
income  thereof. 

6.  Plaintiff,  both  for  hfanself  and  as  attor- : 
8  Mass. 


ney  of  defendant  Dwigbt,  under  the  power 

given  in  the  assignment,  has  often  request- 
ed defendant  Foote  to  account  for  and  pay 
over  to  him  tbe  net  annual  income  of  said  trust 
fund;  but  the  defeiAlant  Foote  has  always  re- 
fused to  account  for  and  pay  over  said  income; 
that  Chapman  Dwight  has  no  property  in  this 
Commonweal^  except  such  as  may  be  In  ibis 
tniat  fund ;  that  the  plaintift.  at  the  time  of  tak- 
ing tbe  assignment  set  out  in  his  bill,  knew 
that  tbe  defendant  Foote  had  a  claim  sgaiost 
said  Chapman  Dwight,  but  not  tbe  nature  or 
amount  of  it;  that  before  the  allowance  of  the 
account  of  tbe  defendant  Foote,  as  set  up  in 
bis  answer,  public  notice  advertisement  was 
given,  but  nopenonal notice  to  the  plaintifT or 
to  Chapman  Dwiriit. 

Tie  defendant  Foote  alleged  that  said  Chap- 
man Dwight,  on  or  about  July  2,  1880,  bor- 
rowed of  this  defendant  the  sum  of  $600,  and 
executed  and  delivered  to  this  defendant,  in 
consideration  of  tbe  loan  to  him  by  this  defend- 
ant of  said  sum  of  $500,  a  written  contract  for 
the  repayment  of  said  sum  to  this  defendant; 
that  said  Chapman  Dwigbt  has  never  repaid  to 
this  defendant  any  part  of  tbe  principal  or  in- 
terest due  this  defendant  upon  said  written  con- 
tract, but  that  this  defendant,  on  June  16;  1886, 
sued  out  of  the  Superior  Court  for  Suffolk 
County,  within  the  Commonwealth  of  Hassa- 
cbusetls,  returnable  in  said  court  on  Septem- 
ber 6,  1886,  a  writ  requiring  said  Chapman 
Dwight  to  answer  to  this  defendant  in  a  suit 
upon  said  written  contract;  which  suit  is  now 
pending  tusaid  court  for  judgment. 

That  sain  Chapman  Dwight  was  actually  in- 
debted to  him  upon  said  written  contract  when 
this  defendant  was  dulv  appointed  trustee  un- 
der tbe  will  of  said  Eliza  A.  Dwieht,  as  al- 
leged in  said  bill,  and  has  been  ever  since,  and 
now  is,  indebted  to  this  defendant  thereon ;  and 
this  defendant  claims  the  right  to  apply  to  the 
payment  and  discharge  of  bis  said  debt  from 
said  Chapman  Dwight.  under  said  written  con- 
tract, all  sums  now  or  hereafter  received  by 
him,  or  in  his  hands,  and  which  would  other- 
wise be  payable  as  income  of  said  trust  fund  to 
said  Chapman  Dwieht. 

That  on  March  25,  1885,  having  income  in 
his  bands  payable  under  the  provuions  of  said 
will  to  said  Cbapman  Dwight,  to  wit,  tbe  sum 
of  fll6.88,  he  applied  said  sum  of  money 
toward  Ibe  satisfaction  of  his  said  debt  due  him 
from  said  Cbapmao  Dwi^t,  and  thereupon 
made  and  rendered  in  the  Probate  Court  with- 
in and  for  the  County  of  Norfolk  an  account 
of  his  management  of  said  trust,  in  wbicb  ac- 
count he  diily  entered  said  sum  of  $116.88  as 
received  by  him,  and  accounted  for  the  same 
by  crediting  the  same  to  himself  as  paid  and  ap- 

Sited  by  bim  toward  the  discharge  of  said  debt 
ue  from  said  Chapman  Dwigbt  to  him,  in 
partial  satisfaction  thereof;  and  thereupon,  in 
due  course  and  after  due  notice,  said  probate 
court,  having  full  and  exclusive  jurisdiction 
of  tbe  settlement  of  said  account,  duly  allowed 
tbe  same,  and  adjudicated  that  this  defendant 
had  rightfully  applied  said  sum  of  $116.88  to 
the  satisfaction  of  this  defendant's  said  debt. 

Tbe  case  was  beard  before  Charles  Allen.  J. ; 
decree  was  ordered  for  tbe  plaintiff,  and,  on 
request  of  the  defendant,  the  case  was  referred 
to  tbe  full  court.  ^  r 
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Mmrt.  J.  O.  Abbott  and  J.  S.  Deaa,  for 

plalntliE: 

The  defeodanfs  claim  to  nt  oiff  a  private 
debt  dae  him  from  the  eettui  qtte  truat  against 
money  in  his  bands  aa  truAee,  due  to  the  ee^ui 
truat,  is  iu  direct  violation  of  the  law. 

"  In  suits  brought  by  or  against  executors, 
administrators,  or  trustees  in  their  representa- 
tive character,  no  demand  shall  be  set  off  that 
isdne  to  or  from  such  executors,  administrators, 
or  trustees  in  tbeir  own  right." 

Pub.  Stat.  chap.  168,  g  15. 

It  has  been  holden  that  a  debt  due  the  intes- 
tate from  the  heir  cannot  be  set  off  against  the 
distributee's  share  as  such  heir. 

Ftoeter  v.  NetohaU,  17  Mass.  98;  Hancock  v. 
SvSbard,  19  Pick.  167. 

The  same  rule  has  been  extended  to  aH  cases 
where  the  debt  claimed  to  be  set  off  is  not  in 
the  same  right  as  the  debt  a^^st  which  it  is 
to  be  set  off. 

Smith  V.  Mice,  11  Mass.  507;  l^oveU  v.  Neiton, 
11  Allen,  101 ;  atiokney  v.  Clemmt,  7  Gray,  170; 
TcUbot  V.  Frere,  h.  R.  9  Ch.  Div.  573. 

By  becoming  trustee,  the  defendant  can  gain 
no  precedence  over  other  creditors  iu  reference 
to  any  debt  of  bis  own  against  the  cerfut  que 
trust. 

The  claim  that  the  defendant  Foote  has  set- 
tled his  account  as  trustee  in  Ibe  probate  court, 

10  which  he  claimed  toset  off  the  sum  then  due 
the  eeatai  qtie  ^ru«^~about  $108— against  his 
private  debt,  cannot  avail,  because: 

1.  Neither  the  plainUff  nor  the  eetiui  que 
trutt  was  a  party  U>  that  settlement  or  received 
anv  notice  of  it  so  that  they  could  diject. 

No  attempt  was  made  to  give  personal  no- 
tice either  to  Dwight  or  to  the  plaintiff.  An  ad- 
vertiseraeot  is  not  such  a  notice  as  is  required 
to  affect  the  rights  of  either  the  plaintiff  or 
Dwight. 

The  plaintiff,  not  being  a  party  to  the  decree 
«llowiiu[  the  account,  and  not  having  been  no- 
tified of  the  hearing,  is  not  coneliued  or  in- 
fected by  it. 

OroAy  V.  Leavitt,  4  Allen,  411;  Smith  v.  Jiux, 

11  Mass.  607;  Procter  v.  Netehall,  17  Mass.  98. 

2.  The  matter,  so  far  as  the  claim  of  the 
plaintiff  was  concerned,  and  so  far  as  the  set- 
off of  the  trustee's  private  debt  amdnst  money 
In  his  hands  due  the  cfetui  que  trurt,  was  en- 
tirely beyood  the  jurisdiction  of  the  probate 
oourt.  'That  court  nad  no  right  to  pass  upon, 
or  sanction  ib  any  way,  such  a  claim  of  set-off; 
it  was  not  within  the  terms  of  the  trust,  but  in 
contravention  of  it.  This  has  been  expressly 
decided  by  this  court: 

Hancoek  v.  Hubbard,  19  Pick.  167;  Procter  v. 
JHevhall,  17  Mass.  88;  SmiUi  v.  Rie*,  11  Mass. 
«07:  CWrn  v.  Perry.  11  Pick.  603,  611 ;  Dawee 
V.  Head,  8  Pick.  1£». 

When  the  probate  court  passed  upon  the 
claim  of  set-off  by  the  trustee,  it  adjudicated 
upon  a  matter  entirely  foreign  to,  and  not 
growing  out  of,  the  trust. 

The  probate  oourt  had  no  jurisdiction  of  the 
question  whether  the  trustee  bad  paid  over  the 
income  to  the  cM^utftM^rtHf.  The  fact  that  the 
trustee  should  state  that  he  had  so  paid  it  would 
not  bind  the  ceeiui  que  trust. 

For  a  still  stronger  reason,  the  statement  in  the 
account  of  the  trustee,  that  he  had  appropriated 
the  money  in  his  hands  as  trustee  to  pay  adebt 
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due  to  him  from  the  eeeitii  que  tru$t,  even  Ef 
the  account  was  allowed  by  the  court,  could 
not  conclude  w  aStet  In  any  w^  the  latter  or 
anyone  claiming  under  him.  Cfeariy  it  was  a 
matter  beyond  the  Jurisdiction  of  the  court 

Onedin  v.  Perry,  11  Pick.  608-Sll;  DoiMf  v. 
Head,  8  Pick.  128. 

Measra.  M.  ft  C.  A.  WilU*M,  for  de- 
fendants: 

We  contend  that  Pub.  StaLchap.  168,  ^  l&,has 
no  application  in  this  case;  because  (1)  that 
statute  relates  only  to  set-off  in  actions  at  law; 
and  (3)  because  it  applies  only  to  suits  between 
third  persons  and  trustees,  etc.,  and  not  to  asnit 
by  the  eeatui  que  truat  or  hJs  assignee  against  the 
trustee,  like  the  case  at  bar.  Tnis  statute  sim- 
ply meant  to  provide  that  if  A  should  sue  an 
administrate  upmi  a  debt  of  tlie  inlestate  lo  A. 
the  administrator  should  not  setoff  a  wivate 
debt  due  by  the  plaintiff  A  to  him  Io  bis  pri- 
vate capacity. 

Stickfuy  V.  Clement.  7  Gray,  170. 

It  did  not  mean  to  provide  that  a  eeatui  que 
truat  who  was  actually  in  debt  to  his  tmitee 
could  by  bill  in  equity  compel  the  trustee  to 
pay  him  raooey  under  the  trust,  before  the 
trustee  had  reimbursed  himsdf  fcr  his  debt 
i^nst  the  plaintiff.  It  never  intended  to  make 
a  trustee  pay  money  twice.  We  submit  that  thb 
court  has  no  jurisdiction  of  the  plaintiff's  bfD, 
because  the  settlement  of  the  defendant's  ac- 
count as  trustee  is  wholly  a  matter  t(a  the  pro- 
bate court,  and  can  come  to  this  court  only  bf 
appeal.  The  matter  has  already  heen  partly 
adjudicated  by  the  probate  court  If,  bov- 
ever,  this  court  has  jurisdiction  by  reason  of  ik 
general  jurisdiction  of  trusts,  it  will,  io  dealing 
with  this  case,  do  substantia]  justice  between 
the  parties  according  to  equitable  priodphfl, 
without  regard  to  any  statute  relating  to  teUS 
in  actions  at  law. 

See  Spaulding  v.  Backus,  122  Mass.  654. 

That  there  is  a  peculiar  e<^^  in  cases 
the  present  is  well  shown  in  Timor  v.  raytpr. 
L.  R.  20  Eq.  160. 

Public  notice  by  advertisement  was  giveo, 
and  the  fact  that  no  personal  notice  was  girai 
to  Dwight  or  the  plaintiff  is  immaterial.  The 
probate  court  has  power  to  order  such  puUk 
notice  as  it  may  see  fit  of  tlw  bearing  upon  the 
settlement  of  an  account,  and  must  itself  judie 
how  far,  and  whether,  its  order  has  beoi  coo- 
plied  with. 

Abbott  V.  Bradatreet,  8  Allen,  687. 

If  everybody  who  is  affected  by  tfie  settle- 
ment of  a  probate  account  can  ignore  the  it 
cree  on  the  ground  that  he  had  no  personal  no- 
tice of  the  hearing,  ninety-nine  out  of  even 
hundred  of  auch  aetdemeDts  beielofore  made 
can  be  set  aside.  When  a  case  in  equity  ii 
heard  upon  bill  and  answer,  the  allegwoiu<rf 
the  answer  are  to  be  taken  as  true. 

Perktns  v.  ^ichoU.  11  Allen,  542. 

Morton*  Oh. delivered  theopinioDof tbe 

court; 

Mrs.  Dwight,  by  her  wiU,  gave  to  the  d^ 
fendant  as  trustee  a  fund  upon  the  tniati  to 

Say  the  income  to  her  son  Chapman  Dwi^ 
uring  his  life,  and,  upon  his  dMth,  to  dinde 
the  pnncipal  among  bis  children.  After  ber 
deaui,  Chapman  Dwight  for  a  valuable  oooiU- 
eration  asc^^  to  the  xOaintlff  af^  ixOenA 
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under  his  mother's  will;  and  this  suit  is  brouftht 
to  require  the  trustee  to  pay  to  the  plaintiff  the 
income  of  the  fund.  The  defense  is  that  Chap- 
man Dwight  -owes  the  defendant,  in  his  indi- 
vidual capiaci^,  a  sum  of  money  borrowed  be- 
fore Mn.  Dwifbl's  death,  and  the  defendant 
clsiiDB  the  rig£t  to  apply  the  income  as  it  ac- 
•crues,  by  way  of  set-off,  to  the  payment  of  his 
debts  until  it  is  extinguished. 

The  statute  provides  that,  "in  suits  brought 
bj  or  againM  executors,  administrators,  or  trus- 
teea  in  their  representalive  character,  no  de- 
mand shall  be  set  ofF  that  is  due  to  or  from  such 
-executors,  admbiistraton,  or  trustees  ia  their 
-own  right."  Pub.  Stat.  chap.  168,  ^  15. 

It  is  clear  that  in  a  suit  at  law  such  a  set-oCt 
-as  the  defendant  claims  could  not  be  allowed. 
Afi  is  stated  in  ^paulding  t.  Baekut,  132  Mass. 
5S4:  "  Inthematterof  aet-ofl,  courts  of  equity 
follow  the  courts  of  law,  except  where  there  is 
aome  equitable  ground,  growing  out  of  the 
timnaKOon  orthe  relation  of  the  parties,  whicfa 
brings  the  case  within  the  general  jurisdiction 
of  a  court  of  equity,  and  justifies  granting  re- 
lief beyond  the  rules  of  law.  The  existence  of 
cross^emands  is  not  a  sufficient  ground  for 
interference;  the  party  seeking  the  benefit  of 
the  se^off  must  show  some  peculiar  equity 
vfaidi  entitles  him  to  be  protected  ^Mnst  his 
adversary's  demand."  There  may  be  cases  in 
Tthich  a  court  of  equity  will  practically  extend 
the  right  of  set-off  existing  at  law.  For  in- 
stance, if  a  eettui  que  trutt  and  a  trustee,  be- 
fore anv  rights  of  other  parties  have  attached, 
agree  that  the  income  coming  to  the  former 
may,  ta  it  accrues,  be  applied  to  a  debt  due  by 
him  to  the  trustee,  it  may  be  that  this  would 
«Feate  an  equitable  lien  in  favor  of  the  trustee, 
which  a  court  of  equity  would  enforce  against 
the  cestui  que  truat,  or  anyone  doming  under 
him.  But  equity  will  not  enlarge  the  nght  of 
set-off  at  law  imlesa,  by  agreement  or  other- 
wise, such  an  equitable  Tien  exists.  SpavldtTig 
V.  Backus,  supra;  Holbrook  v.  Blita,  d  Allen, 
««,  77;  Ufham  v.  Wyman,  7  Allen,  409. 

In  the  case  at  bar  there  was  no  such  agree- 
ment and  no  other  circumstances  which  create 
an  equitable  Hen  or  right  of  set-off  in  favor  of 
the  defendant.  The  fact  that  he  is  a  creditor  of 
the  cestui  que  trust  is  not  sufficient.  Hib  ap- 
pointment as  trustee  does  not  give  him  anv  ad- 
vantage or  superior  rights  over  other  creditors. 
His  rights  as  a  creditor  remain  unchanged. 
atiekney  v.  Clement,  7  Qrav,  170. 

^In  DaHs  v.  Newton,  6  Met.  587,  which  was 
a  suit  in  equity,  it  was  held  that  an  adminis- 
trator who  haa  in  bis  hands  a  distributive  share 
of  bis  intestate's  estate  belonging  to  an  insol- 
vent debtor  cannot  withhold  it  from  the  debtor's 
assignee  for  the  purpose  of  paying  himself,  by 
way  of  set-off,  a  debt  due  to  him  in  his  own 
rigBt  from  such  debtor.  The  same  principle 
applies  in  this  case;  and  we  are  of  opinion  that 
as  the  defendant  has  no  equitable  lien  and  no 
legal  or  equitable  claim  superior  to  that  of  tbe 
other  creottors  or  assignees  of  the  cestui  que 
trust,  he  has  no  right  to  retain  the  income  given 
to  Chapman  Dwight  under  the  will,  and  apply 
it  to  the  debt  due  bim  in  bis  private  right. 
On  the  contrary,  the  plaintiff  has  the  superior 
right  and  equiu^  to  thu  income,  and  is  entitled 
to  a  decree  fa  his  favor. 

The  defendant  contends  that  his  right  to  a 
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part  of  the  income  has  been  conclusively  set- 
tled by  a  judgment  of  the  probate  court,  and 
that  this  adjudication  binds  the  idaintifl.  The 
facts,  as  stated  to  the  answer,  are,  that  the  de- 
fendant, having  in  his  hands  income  to  tbe 
amount  of  $lld.S8  payable  under  the  will  to 
Chapman  Dwight,  rendered  an  account  to  the 
probate  court,  in  which  he  credited  himself 
with  this  amount  as  paid  and  applied  towards 
tbe  discbarge  of  his  debt;  and  that  this  account 
was  duly  allowed  by  the  probate  court.  Nfttice 
of  this  account  was  ^ven  by  publication,  but  no 
personal  notice  was  given  to  the  plaintiff  or  to 
Chapman  Dwight.  The  plalntifl  Was  not  a 
party  to  thfe  proceeding;,  and  is  not  bound  by 
It;  but  further  than  this  tbe  probate  court  bad 
nojurisdiclionofthequestion  whether  the  plain- 
tiff 'or  the  trustee  bad  the  right  to  the  income. 
Cowdin  V.  Perry,  1 1  Pick.  6(»;  Hancock  v.  Bvb- 
bard,  19  Pick.  167. 

The  claim  of  tbe  defendant  to  a  right  of  set- 
off was  a  matter  which  the  probate  court  has 
no  power  to  hear  and  determme,  and  the  allow- 
ance of  the  defendant's  account  is,  so  far  as  it 
can  be  regarded  as  an  adjudication  of  this  ques- 
tion, extrajudicial  and  void. 

Decree  fSr  plaint^. 


J.  W.  COBCORAN  rt  o/..  Assignees,  etc, 

t. 

P.  M.  WHITE. 

One  of  two  or  more  Joint  owners  of  a 
ehattal  cannot  mauitain  replovln  for 

it  without  joining  the  other  pa^  own- 
ers as  plaintiffs. 

(SulTolk  ^Flled  March  8, 18S8.) 

ON  defendant's  exceptions.  Suttnined. 
This  was  an  action  of  replevin  to  recover 
three  horses,  which  were  alleged  to  be  tbe 
property  of  the  plnintifls  as  assignees  In  insol- 
vency of  George  W.  Davis. 
At  the  trial  Davis  testified  that  the  horses  re- 

S levied  were  bought  by  his  order  In  or 
une,  1886,  and  boarded  at  the  stable  of  tbe 
defendant,  who  was  a  stable-keeper;  that  there- 
after they  were  sold  and  taken  away  from  the 
stable  of  said  While;  that  later  in  the  year, 
through  one  Bridges,  said  horses  were  re- 
purchased and  brought  to  the  stable  of  the  de- 
fendant by  Bridges.  On  crosB-examination  he 
said  he  did  not  snow  the  terms  of  the  m&mA 
purchase;  tbat  be  (said  Davis)  lived  In  Shlriev, 
and  bought  and  sold  horses  tbrouj^  said 
Bridges;  that  he  furnished  the  money,  and 
Bridges  transacted  the  business;  that  if  there 
was  a  profit  Bridges  and  himself  shared  it,  and 
if  there  was  a  loss  they  divided  it;  that  Bridges 
had  no  salary  or  fixed  commission,  though  he 
denied  that  there  was  any  partnership  between 
Bridges  and  himself.  The  evidence  showed 
that  while  the  three  horses  were  in  the  stable 
of  the  defendant  tbe  second  time,  they  were  at- 
tached, October  4,  1886,  on  a  writ  against  said 
Davis  and  in  favor  of  one  Richardson;  tbat 
thereafter,  to  wit,  November  4, 1886,  tbe  plain- 
tiffs, as  asrignees  of  said  Davie,  bronght  this 
writ  of  r^ilevin.  The  defendant  claimed  a 
lien  for  board  for  the  time  the  hpi;^  had  been 
there  up  to  October  (^^g^gfeto 
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NoTember  4,  1886,  at  the  rate  of  |6  a  week,  the 
time  from  October  4  toNoTemberlbeinffwhile 
they  were  under  attachment  on  the  lUchaid- 
80n  writ,  wherein  the  defendant  was  keepM-. 
The  evidence  waa  contradictory  aa  to  the 
length  of  time  the  horses  were  at  the  stable  af- 
ter the  second  purchase;  Bridges,  who  brought 
the  horses  to  the  stable,  testified  that  two  of  the 
horses  were  there  three  weeks  before  October 
4,  1886,  and  the  other  horse  was  there  most 
of  toe  summer.  The  plaintiffs  introduced  evi- 
dence tandlne  to  show  that  before  they  replevied 
the  honea  t&y  tendered  to  the  dotendant  all 
that  waa  due. 

On  these  facts  the  court  charaed  the  jury: 
"The  plaintiihnuut  show  that  wey  are  elthw- 
the  owners  or  part  owners  of  the  property  re- 
plevied. If  you  find  that  the  assignees  were 
entitled  to  the  possession  of  the  property  by  be- 
ing owner  or  part  owner,  they  are  entitled  to 
veidictiu  tfa^r  favor.  If  Davis  was  not  owner 
or  part  ownex,  plaintiffs  caaoot  maintain  their 
action.  If  the  defendant  had  no  title  to  tbepron- 
erty,  apart  ownerwouldbe  entitled  to  maintain 
replevin.  Whether  Bridges  was  a  part  owner 
or  not  in  the  property  has  nothing  to  do  with 
the  case,  if  vou  find  Davis  was  a  part  owner. 
The  title  of  Davis  passes  to  his  assignees  in 
insolvency.  I  instruct  you  that  the  plaintiff 
must  show  that  he  la  the  owner,  part  owper,  or 
partner.  Unleaa  he  maintains  this  afBrmatlve- 
ly,  he  could  not  maintain  his  action  as  against 
a  stranger." 

The  defendant  excepted. 

Me»»r».  E.  B.  Gallend«r  and  Z<ewia 
Oirardln,  for  defendant: 

The  defendant  contends  that  if  Bridges  was 
a  part  owner  In  the  property,  then  he  should 
have  been  joined  as  plaintiff. 

In  replevin,  all  the  Joint  owners  of  a  chattel 
must  join. 

Morris,  Replevin,  ed.  1878,  p.  126. 

In  Fay  y.  uuggan,  186  Mass.  248,  the  court 
says:  "Both  parties  should  have  joined  in  the 
action  of  replevin."  And  the  court  cites  with 
approval  Bartv.  Ftttgerald,  2  Mass.  611. 

Although  the  case  of  Hart  v.  Fitzgerald, 
supra,  was  a  case  of  replevin  for  an  undivided 
share,  and  turned  on  a  question  of  pleading, 
nevertheless  it  baa  been  considered  as  author- 
ity for  the  position  that  in  replevin  the  plain- 
tin's  right  must  be  exclusive  in  order  to  war- 
rant a  delivery  of  the  property  to  him. 

Reinhetmer  v.  Remingtcay,  86  Pa.  48^  488. 
See  cases  cited  In  Fay  v.  D^gan,  mpra;  Bogen 
V.  Arnold,  12  Wend.  80,  84. 

In  Wells  on  Replevin  (ed.  1880,  p.  89,  g  156) 
the  author  says:  "It  is  true,  also,  that  one  of 
two  joint  tenants  is  owner  of  the  half  of  the 
whole,  and,  as  against  all  but  his  cotenant, 
would  seem  to  have  a  better  right  to  the  ex- 
clusive possession  than  any  stranger;  but  It 
must  be  remembered  that  his  right  extends 
only  to  half,  and  not  to  the  whole,  and  that,  as 
against  a  stranger  in  possession,  he  has  no 
greater  rights  to  his  cotenant's  interest  than  any 
other  thira  person.  Therefore,  when  be  relies 
on  his  title,  and  not  on  his  prior  possession,  his 
tiUe  will  not  avail  in  an  action  against  a 
stranger." 

In  the  case  at  bar  the  plaintiffs  relied  simply 
on  their  title  as  asslKnees;  they  never  had  pos- 
session. Nor  did  Davis,  unlos  the  poBsession 
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of  Bridges  be  considered  the  pomemaan  of 
Davis;  and  if  it  is  so  considered,  then  the 
plaintiffs  must  fall,  because,  if  Davis  and 
Bridges  were  partners,  then  plaintiffB  succeed- 
ed only  to  the  interest  of  Devib  in  the  Ann  af- 
ter the  firm  debts  were  paid.  They  could  not 
claim  the  right  to  any  qieciflc  chatteL  Plain- 
tifls  had  nothing  to  do  with  tbe  paitoenUp 
concerns.  Tbf^  simply  had  tbe  ri^tto  tak 
an  account  from  the  surviving  paitn^. 

Reinlteitnar  v.  Bemingway,  supra. 

Hence  the  superior  court  wed  in  stating 
that  "whether  Bridges  was  a  part  owner  or 
not  in  the  property  has  nothing  to  do  with  the 
case."  And  the  ruling  that  it  was  sufficient  for 
the  plaintiff  to  show  "that  he  is  the  owoer. 
part  owner,  or  partner"  was  misleading. 

Mr.  Seth'J.  Thomaa*  for  plaintiffs: 

This  action  is  replevin  to  recover  three  bones. 
The  right  to  maintain  the  action  depends  npoa 
the  plwitiffs'  right  to  possession;  and  tlMsy  had 
the  right  to  ponesslon  at  the  date  of  their  writ, 
unless  the  defendant  has  a  Uct  npw  all  or 
either  of  the  horses.  He  makes  no  other  claim. 
The  plaintiffs  were  the  assignees  of  Davis,  an 
insolvent  debtor  under  the  law  of  Massachu- 
setts. Davis  was  the  owner;  Bridges,  whose 
name  is  mentioned  in  the  report,  was  only  in- 
(erested  in  the  profits  on  a  sale  if  there  wot 
any  Mofits.  The  presiding  justice  instmeled 
the  jury  that  the  burden  was  on  the  defendant 
to  establish  his  lien:  and  if  there  were  anything 
due  to  hVtix  for  board  of  the  horses,  the  plaia- 
tiffs  could  not  maintain  this  action.  The  pie- 
siding  justice  added  that  the  lien  attaches  to 
eachliorse  separately,  during  the  time  that 
each  remained  in  the  defendant's  keeping.  I 
suggest  it  maybe  that  tbe  lien  is  both  j(4nt  and 
several;  but  whether  joint  or  several,  or  joint 
and  several.  Is  wholly  immaterial  in  this  case, 
because  the  jury  have  found  there  was  noUiing 
due  to  the  defendant  for  keeping  all  or  dther 
of  the  horses.  The  presiding  justice  instructed 
the  jury  that,  having  once  parted  with  the  pos- 
session of  these  horses  withont  band,  the  de- 
fendant could  not.  after  a  sale  and  renirdMBe. 
annex  to  his  present  lien  his  claim  for  noard  be- 
fore the  horses  were  taken  away  and  sold. 
And  this,  it  is  submitted,  is  the  law.  When 
thev  were  so  taken  away,  his  lien  was  gone, 
and  a  return,  under  such  circumstances,  would 
not  revive  It. 

KaowltOB.  J.,  deliTOied  the  opinion  of  ttie 
court: 

At  the  trial,  tbe  plaintiffs  rested  their  clahn 
to  tbe  replevied  horses  solely  upon  their  title 
and  right  of  possession  aa  assignees  in  insol- 
vency of  Qeorge  W.  Davis.  There  was  eri- 
dence  tending  to  ^ow  that  one  Bridges  was 
a  part  owner  of  tbe  boraes,  but  the  jury  woe 
instructed,  in  effect,  that  ft  was  immateriil 
whether  Bridges  vras  or  was  not  a  j«nt  owner 
with  the  plauitiff,  and  that,  if  the  plaintifh 
diowed  that  they  were  owners  or  part  owners 
of  the  property  replevied,  they  could  recover. 
In  the  recent  case  of  Fay  v.  Dvggan,  185  Mssk 
248,  it  was  held,  upon  a  review  of  tbe  antboii- 
ties,  that  one  of  two  or  more  jMnt  owners  of  a 
chattel  cannot  maintain  replenn  forit  wilboal 
joining  the  other  part  owners  aa  {Adntifli. 
That  case  Is  ded^ve  of  throne  at  bar. 
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Edwin  A.  ALGER.  Admr., 

«. 

NORTH  ENE)  SAVINGS  BANK;  Adule  J. 
Wood,  Claimant, 

1.  The  prorisicHi  of  Pub.  8t»t.  «li»p. 
1 1 6,  g  88.— that,  when  a  bank  deposit 
is  auwe  b^  vnm  la  trnat  Itor  ajaothar. 

and  no  other  notice  of  the  terms  of  the 
trust  haa  been  given  in  writing,  the  de- 
poeitmay,  In  theeventof  the  death  of  the 
trustee,  be  paid  to  the  person  for  whom 
it  was  made, — is  intended  solely  for 
the  protection  of  the  bank;  and  the 
rifrhts  of  those  who  deem  themselves  en- 
titled to  the  deposit  are  not  thereby  af- 
fected as  between  themselTes. 

^  If  a  deposit  made  la  a  saving  baak 
by  one  in  fals  own  name,  as  trustee  for 
another,  continnes  nnder  the  eontrol 
of  the  depositor  nntil  his  death,  and 
is  only  intended  to  become  the  property 
of  snch  other  person  in  the  event  tliat 
the  depositor  snail  leave  it  undisturbed 
at  his  dMtb,  tiben  snoh  deposit  Is  an 
attempt  to  make  a  testamentary  dispo- 
sition without  observing  the  forms  of 
lBW,and,on  the  daath  of  the  depositor* 
his  persoaal  raprosentatlvo  will  be 
entitiod  to  It. 

3.  If.  however,  one  d^oslts  money  in  a 
savings  bank  in  his  own  name,  as  trustee 
for  another,  Intending  it  to  be  at  the 
time  a  gift  to  soch  other  person,  and 
declares  the  making  of  the  gift  to 
Biujh  other  person,  who  assents  to  it, 
this,  although  the  depositor  keeps  the 
deposit  book  himself,  will  be  equivalent 
to  a  delivery,  and  an  acceptance  of  a 
chattel  on  delivery;  and  the  fcift  will  be 
perfeet;and,  on  the  death  of  the  depos- 
itor, the  person  to  whom  be  had  given 
the  deposit  will  be  entitled  thereto. 

(Suffolk  ^PUed  Harob  8, 1868.) 

ON  report.  Judgment  for  claimant. 
The  action  was  brought  to  recover  $1,000 
depodted  by  George  C.  Trumbull,  in  his  life- 
time, with  the  .ddfendant  bank.  Achsie  J. 
WoodiDterrened  asa  claimant,  alleging  that  the 
money  was  deposited  by  Trumbullin  trust  for 
her.  The  case  was  tried  in  the  Supei  ior  Court 
without  a  jury,  and  the  court.  Mason,  J., 
found  for  claimant,  and  reported  the  case  for 
the  ooDilderation  of  this  court. 

Further  facts  appear  in  the  opinion  of  the 
court 

Mettrt.  J.  6.  Abbott  and  A.  B.  Alser, 
forplaintUI: 

Tlie  case  comes  here  precisely  in  the  same 
way  as  S/ierman  v.  New  Bedford  Sat.  Bank, 
188  Haaa.  581,  came  before  this  court,  under 
Pub.  Stat.  chap.  1S8,  %  14. 

The  only  question  is  wbeUier  the  deposit  In 
question  was  riven  to  the  clidmaat  by  Trum- 
bull, in  his  luetime,  so  that  she  can  claim  it 
against  Trumbull,  if  living,  and,  he  being  dead, 
against  his  administrator. 

There  was  never  a  perfected  gift;  there  never 
existed  even  the  intenti(ra,0D  the  part  of  Trum- 
bull, to  put  the  control  of  the  deport  out  of 
his  powCT  daring  his  Ufetime;  at  moeC,  It  was 
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but  an  attempt  to  make  a  testamentary  dispo- 
sition of  the  money  without  complying  with 
the  provisions  of  law  required  to  make  a  valid 
wUL,  The  whole  evidence  to  sustain  the  gift 
comes  from  the  claimant.  An  intention  to 
make  a  gift,  or  even  the  most  <dear  and  distinct 
promise  to  make  one,  is  never  sufficient  to  pass 
the  title  to  personal  property.  There  must  be 
an  actual  delivery  of  the  thing,  if  o^Mble  of 
deUvety;  and  In  all  other  cases  some  act,  by 
law,  equivalent  to  delivery. 

Sfwrman  v.  Jteto  Bedford  8av.  Bank,  mpra; 
JfuUv.  MoTM,  2  New  Eng.  Rep.  348, 142  Mass. 
U  Mat/den  T.  Haydm,  8  New  Eng.  Bep.  88, 
142  Haas.  448;  Aunrnfen  v.  Beid,  8  Cent.  Rep. 
886. 

The  deposit  of  money  in  a  savings  bank  in 
the  ownn's  name  as  trustee  for  another  Is 
never  sufflci^t  to  make  a  gift;  there  roust  be 
other  acts  proved  to  make  a  perfected  gift. 

Nutt  V.  Morm,  tupra,  and  cases  oitea. 

The  burden  to  prove  a  perfected  gift  or  con- 
veyanoe  is  npon  the  defcaulant. 

Mr.  ^raUaaa  O.  WllUanuma,  for  claim- 
ant: 

There  was  evidence  in  this  case  of  a  deposit 
in  trust  for  the  claimant. 

In  1878  the  following  law  was  passed: 
"When  a  deposit  is  made  •  •  •  by  anyone  in 
trust  for  another,  *  *  *  in  the  event  of  the 
death  of  the  trustee,  the  deposit,  with  the  inter- 
est tbercon,may  bepaidtothepentnfor  whom 
such  deposit  was  made,  or  to  bis  legal  repre- 
seotatlve." 

Pub.  Stat.  chap.  116.  §  82. 

The  deposit  in  the  case  at  bar  was  made  In 
strict  accordance  with  the  provisions  of*  the 
above  statute, 

hi  Qerrtth  v.  New  Be^ord  In*L  for  Sat. 
128  Mass.  169,  the  claimants  were  sustained  on 
the  ground  that  the  depositor  had  declared  to 
them  that  he  had  put  the  money  in  the  bank 
for  them,  ^though  he  never  had  delivered  the 
deposit  books  to  any  of  them. 

And  in  Eattman  v.  WoroHoco  8av.  Bank.  186 
Mass.  208,  the  depmit  was  made  in  the  name 
or  Eastman,  but  "subject  to  the  order  of  Par- 
ley Hntchina,"  the  latter  being  the  depositor, 
and  the  latter  retained  the  book;  yet,  oo  evi- 
dence of  the  oral  statements  of  the  depositor, 
the  gift  was  held  to  have  been  perfected. 

In  the  present  case,  however,  the  money  de- 
posited by  Trumbull  was  not  a  gift,  but  a  pay- 
ment. Trumbull  does  not  nwely  tell  her  to 
take  the  book  "when  I  am  gone,"  and  draw 
the  money,  as  was  the  case  in  Nutt  v.  Morm, 
2  New  Eng.  Rep.  248,  142  Mass.  1. 

Devenst  J.,  delivered  the  opinion  of  the 
court; 

This  is  an  action  of  contract  for  $1,000  de- 
posited by  the  plaintiff's  testator  with  the  de- 
fendant,— AchdeJ.  Wood  interveningas  claim- 
ant, nnder  Pub.  Stat.  cb^>.  lld,§81.  Tbecourt 
before  which  the  cause  was  tried  without  a 
jury  found  for  the  claimant,  and  has  reported 
It  for  the  determination  of  this  court  on  the 
question  whether  the  evidence  is  sufflcient  !n 
law  to  sustain  this  finding. 

This  sum  of  money,  which  was  Trumbull's 
own,  was  dcmisited  him  In  the  defendant 
bank,  of  which  he  was  treasurer,  in  his  own 
name  as  trustee  for  Achsie  Jj,^ood.  .The 
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qiufltioii  preseoted  is  whether  there  w&s  evi- 
aeaoe  of  a  perfected  gift  of  the  sum  thus  de- 
posited Id  bis  lifetime,  to  Mrs.  Wood,  or  wheth- 
er it  continued  under  the  control  and  in  the 
possession  of  Trumbull  until  bis  death,  and 
was  only  intended  to  become  the  property  of 
Mrs.  Wood  in  the  event  that  he  should  see  fit 
to  leave  it  undisturbed  at  the  time  of  his  death. 
If  the  deposh  was  of  the  latter  charBcter,  it 
would  be  an  attempt  to  make  a  testamentary 
disposition  of  the  sum  without  obserriDg  the 
forms  of  law,  and  the  administxator  woofd  be 
entitled  to  the  possession  of  It.  yutt  t.  ifoTM, 
3  New  Eng.  Rep.  248,  142  Mass.  1. 

Pub.  Stat.  chap.  116,  %  82,  provides  that  when 
a  deposit  is  made  by  one  in  trust  for  another, 
ODd  when  no  other  notice  of  the  terms  of  the 
trust  has  been  given  in  writing,  the  deposit 
may,  in  the  event  of  the  death  of  the  trustee, 
be  paid  to  the  person  for  whom  such  dcmisit  is 
made.  But  this  is  intended  ucAdj  tot  the  pro- 
tection of  the  bank,  and  the  rights  of  those  who 
deem  themselves  entitled  to  the  deposit  are  not 
thereby  affected  as  between  themselves. 

The  difficulty  in  this,  as  io  similar  cases 
where  deposits  have  been  made  by  one  in  bis 
own  name  as  trustee  for  another,  is  rather  In 
the  a{H>Ucatl<m  of  the  law  to  the  facts  than  in 
the  principtes  which  should  govern.  The  very 
lar^  number  of  deposits  in  the  savings  banks 
of  this  CoDunoDwealth,  and  the  conveuience, 
in  many  instances,  of  adopting  this  form  of 
deposit,  has  caused  it  often  be  carefully  con- 
sidered. While,  if  Trumbull  retained  the  con- 
trol over  this  fund  until  his  deBth,intending  that 
no  title  to  or  interest  in  it  should  pass  until 
that  time,  there  would  have  been  no  perfected 
gift,  it  is  also  true  that  if  he  deposited  the 
money  in  the  bank,  intendiDg  it  to  be  at  the 
time  a  gift  to  Mrs.  Wood,  although  he  himself 
kept  the  deposit  book,  informed  her  of  it,  and 
■he  assented  to  it,-— this  would  be  equivalent  to 
s  delivery,  and  an  acceptance  <^  a  chattel  on  de- 
livery, and  the  gift  would  have  been  perfected. 
8eott  V.  Berkthtre  Oounty  8av.  Bank,  1  New 
Eng.  Rep.  221,  140  Mass.  1S7. 

In  Oerriah  v.  New  Bedford  Irutt.  for  Bat.  138 
Mass.  1S9,  it  is  said  that  It  is  enough,  for  the 
urpoee  of  making  a  party  trustee  for  the  bene- 
t  of  another, '  'if  it  be  unequivocally  declared  in 
writing,— or  orally,  if  the  property  be  personal 
— that  It  is  held  in  trust  for  the  person  named. 
When  the  trust  is  thus  created,  it  la  eifectual 
to  transfer  tbe  Iwneflcial  Interest,  and  operates 
as  a  gift  perfected  by  delivery."  It  was  there 
held  that  evidence  which  the  claimants  offered 
of  declarations  which  the  testator,  the  allied 
trustee,  made  to  them  at  different  times,  in  lan- 
goage  which  fairly  Implied  that  he  intended  to 
give  to  them  an  immediate  equitalde  title  in  the 
pxincipal  fund,  reserving  to  himself  ooly  the 
income  for  life,  should  have  been  admitted. 
But  a  mere  declaration  of  trust  by  the  owner, 
not  oommuoicated  to  the  donee  and  assented  to 
by  him,  or  a  mere  deposit  of  tbe  fund  in  his 
own  name  as  trustee,  or  a  deposit  in  the 
name  of  another,  will  not  be,  of  themselves 
alone,  BafBdcnt  to  fnove  a  complete  nft  or  toI- 
untaiy  trust  Sherman  t.  Nev  BmJJtrd  Ben. 
Bank,  188  Mass.  581,  and  authorities. 

The  case  at  bar,  although  the  evidence  as  to 
the  ownership  of  the  depodt  is  fully  stated,  does 
not  require  ns  to  dedoe  whether  we  should 
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have  found  as  did  the  presiding  judge  who  has 
reported  the  case,  but  only  whether  there  was 
sufficient  evidence,  as  matter  of  law,  to  sostajn 
bis  finding.   If  all  the  declarations  were  of  the 
character  of  that  first  testified  to  by  His.  Wood, 
this  would  be  difficult.   Tbe  cUimant  testifies, 
that  tbe  compensation  she  was  receiving  io  tbe 
way  of  weekly  wages  was  nominal;  that  it  was 
always  understood  that  some  piovisioo  woald 
be  made  for  ber  in  addition,    in  Norember  or 
December  of  1888,  Trumbull  recited  to  bertbe 
proviakmaofhiswill  by  which  bebad  be<ineafli- 
ed  to  her  26  sbares  of  the  Vermont  &  Massachu- 
setts Railroad,  adding:  "And  if  I  live  until  tbe 
let  day  of  January,  tixere  will  be  $1,000  in  the- 
Korth  End  Savings  Bank  in  trust  for  you:  and 
if  I  die,  and  leave  that  as  I  intend  to,  you  will 
call  for  the  book,  and  it  will  be  yours."  The 
money  was  not  then  in  tbe  bank,  and  this  coo- 
versation  onlv  indicates  an  intention  to  put  ft 
there  and  to  wave  it  there,  so  that  tbe  dannani 
might  receive  it  at  his  death.    It  is  of  the  same 
character  as  the  conversations  to  which  the 
claimant  testifies,  when  she  slstee:  "Mr.  Trum- 
bull told  me,  a  good  many  times,  that  he  would 
make  aiuroviuon  for  me.     But  the  stalement 
made  by  tbe  claimant  as  to  what  was  said  bj 
Trumbull  sbortiy  before  his  death,  and  after 
the  deposit  of  the  $1,000  was  actually  made,  is 
of  a  different  character.    He  explained  to  her 
(referring  to  a  deposit  made  by  another,  and  for 
the  benefit  of  another  person  than  tbe  claimant) 
that  money  put  in  trust  in  a  savings  bank  for 
apeison  would  go  to  that  person,  saying:  "That 
is  00  tbe  same  principle  as  tbe  $1,000  that  I  pat 
in  for  you  in  tbe  North  End  Savinga  BaBk." 
He  said:  "The  law  is  strict  in  that  way,  and 
that  money  is  yourg."   The  claimant  in  b«-  tea- 
timony  repeated  this  declaration,  with  some 
slight  change  of  phraseology,  but  each  time 
as  an  explicit  statement  by  Trumbull  tfast  the 
money  then  in  the  North  End  Savings  Bank 
was  hers.   Thus  she  states:  "He  told  me.  Just 
before  he  died,  that  it  was  there  and  it  was 
mine."  She  was  inquired  of  in  cro8»ezamina- 
tion:  "He  said  *  *  *  that  he  had  put  $1,000 
io  for  yon.  and  if  be  left  it  there.  If  he  ^ed,  as 
he  expected  he  should," — and  the  claimant,  in- 
terrupting, said;  "No,dr;  he  didn'tatalL  He 
said  it  was  there.   The  last  time  he  eptAe  of  it,, 
be  said  it  was  there,  and  it  was  mine."  These 
statementa,  if  believed,  establish  a  perfected 
gift  of  the  $1,000,  assented  to  by  clafaiuuL 
They  are  made  when  tbe  money  is  actoally  in 
tbe  bank,  and  they  assure  (be  claimant,  witiioat 
qualification,  that  it  is  hers.   There  is  no  rea- 
son, as  matter  of  law,  why  the  court  might  not 
have  placed  confidence  in  them.    We  cannot 
review  the  evidence  or  tbe  argument  by  which 
it  was  sought  to  show  that  they  were  not  in 
fact  worthy  of  credenoe;    Hmimod  v.  Stitea^ 
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1.  In  an  action  of  contract  foraervioes,  the- 
aH%WMnt  of  tbe  claim  la  Mt  a 
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3.  Where  an  action  is  brought  od  a  oI»lm 
for  Mrriees  which  has  been  assi^ed, 
tt  is  not  neceuarjr  that  the  Mai^iiM 
Bhonld  bidorjM  the  writ. 

(Hlddknez  Filed  March  18, 1888.) 

0!N  defendant's  exceptions.  Cherruled. 
This  was  an  action  of  contract  for  services 
for  labor  performed  by  the  plaintiff  for  the  de- 
fendant in  the  years  1885  and  1886.  The  an- 
vwer  alleged  that  on  the  16th  day  of  October, 
188S,  the  plaintiff  assigned  in  writing  all  his 
wagee  then  due  or  that  m^t  become  due 
ttfsm  the  defendant,  to  one  J.  K.  Harriman, 
until  October  1, 1886;  that  plaintiff  was  not 
entitled  to  maintain  the  action.  At  the  time  of 
the  commencing  the  action  the  plaintiff  owed 
said  Harriman,  and  was  still  owing  him  st  the 
time  of  the  trial. 

At  the  trial  before  Knowlton,  J.,  and  a  jury, 
said  Harriman  testified  that  be  never  author- 
ized tbeplaintiff  oranyone  to  bringsaid  action, 
and  bad  not  to  the  present  time  consented  to 
the  maintensDce  of  said  action:  but  be  further 
tratafled  that  be  had  known  for  a  long  time 
that  the  action  had  been  brought,  and  bad  seen 
the  plaintiff  frequently,  and  had  never  objected 
to  it.  He  also  afterward  testified  that,  if  there 
was  anything  due  from  the  defendant,  be  did 
not  dedre,  through  bis  assignment,  to  prevent 
the  recovery  of  it  in  this  action.  It  appeared 
that  the  assigDment  was  given  to  secure  bim 
for  a  grocery  bill  which  the  plaintiff  owed 
bim. 

The  defendant  asked  and  pr^ed  fOr  the  fol- 
lowing ruUngs  and  Instructions:  <1)  that  a  salt 
ImRigbt  in  the  name  of  an  aBsignnr  of  wages 
witbont  the  consent  of  the  asragnee,  and  not 
sanctioned  by  said  assignee  before  trial,  cannot 
be  maintained  by  the  plaiutiff,  the  assignor 
still  being  in  debt  to  the  assignee;  (2)  that  said 
action  could  not  be  maintained  and  carried  on 
unless  the  assignee  indorsed  the  writ  and  be- 
came liable  for  taxable  coats  of  suit, — all  of 
which  rulings  and  instructions  were  refused 
and  denied,  and  the  defendant  excepted;  ver- 
dict for  phdntiff. 

Mt.  Joseph  W.  Read,  for  defendant: 

By  the  deed  of  assignment  the  assignor  trans- 
ferred all  bis  legal  title  and  interest  in  the 
chose  in  action  to  the  assignee,  and  the  assign- 
•  or  is  not  a  proper  party  to  the  suit  thereon. 

See  Ward  v.  Van  Bokkden,  2  Paige,  296; 
Hawee,  Parties,  S  24,  div.  41 ;  Orooker  v.  Rogert, 
58  Me.  842;  James  R.  A  K.  Co.  v.  LiUUgohn.  18 
Oratt.  88. 

In  the  present  action,  the  defendant  was  de- 
prived, by  the  pleadings,  of  any  legal  set-off 
he  might  have  gainst  the  assignee. 

See  Pub.  Stat.  chap.  188.  %  89;  Id.  chapw 
192,  g  4. 

The  recording  of  the  asdnrnmit,  and  the 
payments  thereon  made  by  uie  defendant  to 
the  assignee,  made  the  assignment  expressly 
accepted  by  the  defendant,  and  the  assignor, 
still  being  in  debt  to  the  assignee,  had  no  legal 
title  or  interest  in  the  amount,  if  any,  doe  from 
the  defendant  to  the  assignee.  None  of  the  au- 
thoritieB  give  the  assignor,  after  makiog  a  deed 
of  asrignment  of  a  chose  In  actimi,  anch  a 
legal  interest  in  the  same  as  to  commence  suit 
thereon  without  the  antbority  and  consent  of 
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the  assignee.  The  proof  of  the  making  and 
delivery  of  the  deed  of  assignment  was  a  full 
and  complete  bar  to  the  maintenance  of  the' 
actiwi  by  the  assignor.  The  defendant  was 
entitled  to  be  secured  for  oosta,  if  he  should 
prevail. 

Spker  V.  Toeld,  1  D.  P.  C.  8M;  Dicey,  Par- 
ties, p.  72. 

Mr.  J.  T.  Joslin.  for  plaintiff: 

This  action  was  properly  brought  by  the 
plaintiff,  notwithstanding  the  assignment  set 
out  in  defendant's  answer.  In  fact,  it  could  not 
be  legally  brought  otherwise. 

Skinner  v.  Soma,  14  Mass.  107;  Day  v.  WUt- 
Pick.  608;  Moore  v.  GovghHn,  4  Allen, 

The  fact  that  a  third  party  may  hare  a  bene- 
ficial interest  in  the  result  of  a  suit  at  common 
law  does  not  make  it  essential  that  such  third 
party  should  be  made  a  party  to  the  action. 
Neiuier  is  it  a  matter  of  defense  if  he  is  not. 
The  Interest  of  such  tirfrd  party  is  a  matter 
personal  to  himself,  and  does  not  affect  the  de- 
fendant. 

Wateott  V.  Boston  Faucet  Co.  9  Oray,  876; 
Goodrich  v.  Stevens,  116  Mass.  170;  Ckaee  v. 
Chapin,  180  Mass.  128. 

The  case  is  within  the  princiides  laid  down 
in  Moore  v.  Spiegd,  S  New  Eng.  491,  14S 
Mass.  417. 

The  plaintiff  is  an  hihabitant  of  the  Common- 
wealth and  so  described  in  the  writ.  The  stat- 
ute in  such  cases  does  not  require  an  Indorser 
of  the  writ. 

Pub.  Stat  chap.  161,  S  24. 

FoithennoK  the  qneation  cannot  he  raised  in 
this  form.  It  should  be  bv  motion  to  the  court 
under  Pub.  Stat.  chap.  167,  ^  80. 

Sec  Fkneley  y.  Mahoney,  21  Pick.  214;  Smith 
X.  GcuOet,  1  Oray,  114;  Petiieler  t.  irtfUi;>,9» 
Mass.  460. 

Br  tha  Oourtt 

The  suit  was  properly  brought  in  the  name 
of  the  plaintiff  although  be  had  assigned  bis 
claim  to  Harriman.  The  assignment  is  not  a 
defense  to  the  action.  If  any  authority  from 
the  assignee  was  necessary  to  enable  the  plain- 
tiff to  maintain  the  action,  the  appearance  of 
the  assignee  in  court,  and  bis  statement  that 
"he  didnot  deaire,  through  his  assignment,  to 
prevent  the  recovery  in  this  icdon,"  ratified 
the  bringing  of  the  suit,  and  was  suffldent  au- 
thority to  the  plaintiff  to  prosecute  the  action. 
Moore  v.  Spiegel,  8  New  Eng.  Rep.  421,  148 
Mas^lS.  The  assignee  is  not  required  to  in- 
dorse the  writ,  but,  ii  it  was  a  case  where  an 
indorser  for  costs  ought  to  be  required,  the  de- 
fendants' remedy  was  by  an  application  to  the 
suTCrior  court,  under  Pub.  Bt^  chap.  67.  %  80. 

Sreeptiemt  overruled. 


Lawrmce  RILEY,  Poisoner  far  Bevtm, 

V. 

Wmiam  E.  HALE. 

Where  a  writ  has  been  paraonallT- served 
apon  a  defendant  and  he  enters  his  ap- 
pearance, and  Jadj^eot  is  thereafter 
rendered  against  hnn  hj  defludt,  such 
judgment  is  not  randerad  In  lila  ab- 
Mnaa.  within  th^me|3iliie^¥W 
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diap.  187.  g  22.  providing:  for  apetiUon 
for  review  where  a  JudRment  has  been 
rendered  in  the  absence  of  the  petitioner 
and  without  his  knowledfce. 

(Middlesex  FJed  Aprils,  1886.) 

ON  petiUoner's  exceptioDs.  Ooemiled. 
Tbis  was  a  petition  by  Lawrence  Riley, 
for  review,  in  which  thepetitiooer  alleged  that 
he  was  defoidaDt  in  an  action  of  coutnct  In 
which  William  E.  Hale  was  plaintiff,  and  that 
at  a  term  of  the  Superior  Court  for  Middlesex 
County  OD  the  first  Monday  of  June,  1888.  pe- 
titioner was  defaulted  in  said  action,  and  there- 
after, on  June  80,  1888,  judgment  was  enteted 
for  the  plaintiff  in  said  action.  The  petitioner, 
in  support  of  a  prayer  for  a  review,  declared 
that  after  service  of^tbe  writ  upon  him  be  called 
upon  Uie  attomevs  of  the  plaiDtiff,  statiog  to 
them  tbat  he  haa  a  defense  to  the  action,  and 
was  iofdrmed  by  them  tbat  no  appearanoe  was 
necessary,  that  the  petitioner  could  coofer  vrith 
tbe  said  Hate,  and,  if  anything  further  was 
done  he  would  benotitled;  tbat  thereafter  the 
petitioner  rested  in  full  confidence  and  belief, 
aa  assured,  that  no  further  steps  would  be  or 
thereafter  were  taken  in  the  matter,  and  took 
no  action  looking  to  the  defense  of  the  action, 
save  tbe  entry  of  his  own  personal  appearance 
and  a  communication  to  the  plaintiff  stating  the 
circumstances  of  the  case,  which  he  was  led  to 
suppose  was  a  full  compliance  with  the  man- 
date of  the  court,  and  all  tbat  was  required  of 
him  to  do,  after  the  interview  with  the  plaintiff's 
attorneys.  The  petitioner  then  alleged  that  he 
never  at  any  time  prior  to  August  1, 1886,  knew 
of  the  existence  of  said  judgment  or  of  any  of 
the  proceedings  had  in  the  cause;  and  also  al- 
leged that  be  had  a  good  defense  to  the  action. 
The  plaintiff  in  the  original  action  died  a  de- 
murrer and  answer  to  the  petition;  and  in  the 
supreme  judicial  court,  after  hearing,  tbe 
court  found  that  the' petitioner  bad  shown  such 
probable  ^uod  of  defense  to  the  original  ac> 
lion  as  might  entitle  him  to  a  writ  of  review, 
but  tbat  be  had  not  used  such  diligence  as  to 
entitle  him  .to  it;  tbat  tbe  writ  in  said  action 
was  duly  served  on  him  and  he  entered  tiia 
personal  appearance  therein,  and  said  action 
was  continued  aod^he  did  nothing  further  at>out 
it,  under  the  mistaken  belief  that  it  was  not 
necessary  to  do  anything  further;  and  that 
nothing  was  done  by  tbe  plaintiff  in  said  action, 
or  by  bis  attorney,  to  induce  that  belief.  The 
court  ruled,  as  matter  of  law,  that  tbe  petiUon 
could  not  In  maintained;  and  the  petitioner  ex- 
cepted. 

Maarrt.  H.  N.  Allln  and  WUlard  How- 
land,  for  petitioner: 

At  the  time  ttiat  the  Jndftment  was  rendered 
against  the  petitioner  in  the  original  action, 
he  was  absent  within  the  meaning  of  tbe 
statute.  The  mere  fact  of  his  entering  bis 
personal  appearance  did  not  operate  to  make 
him  present  in  court  at  the  time  of  judgment, 
inasmuch  as  It  was  waived  and  practically 
withdrawn  by  hissubaequent  failure  to  do  any- 
thing more,  under  the  honest  belief  that  noth- 
ing more  would  be  required  of  him. 

Pub.  Stat.  chap.  187,  g  SS;  HuMkiTUtm  v. 
Gvrteg,  8  Allen,  38. 

The  petition  for  review  was  brought  within 
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one  year  of  the  time  that  the  p^^no-had  ac- 
tual notice  of  tbe  judgntent.   Both  pwcocefai 
court  and  knowledge  of  the  judgnieot  mot 
concur  in  order  to  (wprive  liimof  toe  pririlegB 
of  bringing  his  writ  of  review  within  one  year 
from  such  actual  notice. 
See  Pub.  Stat.  chap.  187,  %  22. 
Mr.  W,  F,  Sloeum,  for  respondent: 
The  party  asking  for  a  writ  of  review  mat 
satisfy  the  court  that  he  had  not  been  gidl^  of 
laches. 

Bowditeh  Mut.  F.  Tna.  Go.  v.  WintUm,  % 
Gray,  410,  480. 

Toe  petit  loner  was  guilty  of  gxoas  nfwlignee, 
wbicb  justifled  the  flndiiw  ttiat  be  liadnot  ined 
such  dfligenoe  aa  to  entitle  him  to  a  writ  <tf  n- 
view, 

Clark  V.  Brigham.  23  Pick.  81,  88. 

The  petition  was  not  filed  in  season. 

Smith  V.  Brown.  18S  Haas.  418, 418. 

The  judgment  was  not  rendned  in  the  peti- 
tioner's absence,  witbin  themeaning<rftlieilal- 
ute. 

Janu4  V.  Tovmmnd,  104  Mass.  887;  MatOgm- 
mm  V.  MouUon.  18S  Mass.  122,  124;  Smith  v. 
Brown,  186  Mass.  416,  418;  Manning  v.  Htm- 
tan,  1  New  Eng.  Rep.  718, 140  Mass.  48L 

Per  Onrlaaat 

This  is  a  petition  filed  August  5, 1886,  to  ra- 
view  a  JudgmCTt  of  tbe  soperiw  court  ro- 
dered  August  18,  1888.  In  the  original  suit 
[>ersonal  service  was  made  upon  the  petitioaer 
and  he  entered  his  personal  appearance  therein. 
Tbe  judgment  was  not  rendered  in  his  abseaoe 
wlthm  mt  meaning  of  Pub.  Stat  ch^k  187, 

t22*,  and  tiierefwe  the  presiding  Justice  who 
eard  this  petition  for  review  property  ruled 
tbat  it  could  not  be  maintained.  MaUJuwttik 
v.  Mouiton,  185  Mass.  123;  SmUk  v.  Bnmn, 
186  Mass.  416. 
Skee^ionM  everruied. 


Hannah  SULLIVAN 
«. 

Comellua  (VLEABY. 

1.  In  an  action  for  ■lander,  •vidane* 

tending  to  show  tbat  defendant  had 
slandered  other  persons  some  years  be- 
fore is  inadmissible. 

2.  Discretion  in  regard  to  eroaa-axaadu* 
tion  should  not  ordinarily  permit  tbe 
introduction  of  evidence  which  has  no 
legitimate  relation  to  any  of  the  Issues 
on  trial,  and  whicb  is  likely  to  be  so  ap- 

8 lied  by  the  Jury  as  to  improperly  aflMt 
16  veraict 


(Bufffrik  Filed  IbicAi  8,  U8BJ 

N  defendant's  exceptionB.  Snitained. 
This  is  an  action  of  tort  for  slandw. 
writ  and  pleadings  may  be  referred  to. 

Tbe  plaintiff  introduced  evidence  teodii 
show  that  on  September  8,  1886,  defen 


0 


The 


*rhl8  section  provides  tbat  "if  theludgmeotooia- 

8tatnQd  of  was  rendered  In  the  obsMioe  of  tbe  pett- 
oner.  and  without  his  knowledge,  tbe  pettdoe  for 
review  shall  be  filed  wltUn  one  year  after  tbe  pett- 
tloner  first  had  notice  of  tbe  Judgmeot,  otbervlw 
within  one  year  after  the  jud^nent  was  rentesd." 

Dig  t  led  by  LiOOgTC  ^ 
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while  standing  in  a  public  street  in  Boston,  u^ 
terad  in  raesence  of  bystaoden  the  words  set 
forth  in  the  declaratloD. 

The  defendant  then  testified  in  his  own  be- 
half, denving  that  he  uttered  the  words  com- 
plained o{. 

Plaintiff's  counsel,  in  cross-examining  de* 
fendant,  asked  bim  the  following  questions 
and  received  the  following  answers,  defend- 
ant's counsel  objecting  and  excepting  to  the 
itdmission  of  each  and  all  of  same: 

Q.  Has  any  person  other  than  plaintiff  made 
complaints  against  you  for  foul  and  abusive 
language? 

A1  Yes,  air. 

Q.  Did  not  one  McCann,  two  or  three  years 
ago,  sue  you  for  foul  language  about  bis  wife? 
A.  Yes,  sir. 

9-  Did  yon  not  pay  bim  $50  to  settle  that 

suit? 

A.  Yes,  sir. 

The  jury  returned  a  verdict  in  favor  of  the 
ptaintin,  and  defendant  excepted. 

Masrs.  Raiuiey  &  Clark,  for  defend- 
ant: 

The  issue  raised  by  the  pleadings  is  simply 
whether  defendant  did  or  did  not  utter  the 
words  allciged  in  the  declaration,  and  therefore 
the  evidence  objected  to  must,  in  order  to  be 
admissible,  be  competent  for  one  of  the  follow- 
ing porpoees:  as  tending  to  prove  that  defend- 
ant did  utter  the  words  alleged  in  the  declara- 
tion; to  show  malice;  or  to  affect  defendant's 
credibility  aa  a  witness. 

1.  The  issue  being  whether  defendant  did  or 
did  not  do  a  certain  thing,  no  evidence  is  ad- 
missible of  other  similar  acts,  which,  1^  their 
general  resemblance  thereto,  suggest  an  infer- 
ence that  defendant  did  the  thing  in  Issue.  Thb 
is  the  well-settled  rule. 

Best,  Ev,  487,  note  1;  1  Oreenl.  Ev.  S  52; 
Bovle  V.  Burnett,  0  Qray,  261,  258;  Maguvre  v. 
MiddUaex  R.  Co.  116  Mass.  280. 

3.  It  is  decided  in  this  Commonwealth  that, 
in  actions  of  slander,  the  utterance  of  similar 
words,  or  words  of  similar  import,  cooceraiDg 
the  plaintiff,  may  be  admitted  in  evidence  on 
the  issue  of  actual  malice  iCom.  v.  Damon,  186 
Mass.  448,  and  cases  there  cited);  but  evidence 
of  a  distinct  and  different  calumny  of  plaintiff 
is  inadmissible  {Bodwell  v.  Sican,  8  Pick.  876; 
Wataon  v.  Moore,  2  Cuah.  188). 

The  rule  certainly  has  never  been  extended 
so  far  as  to  admit  evidence  of  slanders  uttered 
by  defendant  of  third  persons  in  no  way  con- 
nected with  the  suit,  as  was  done  in  the  case  at 
bar. 

In  actions  for  fraud,  evidence  of  fraudulent 
transactions  with  third  persons  is  not  admis- 
slUe  on  quesdon  of  intent,  or  otherwise,  unless 
there  appears  to  be  some  connection  between 
the  fraud  in  issue  and  the  other  transactloDS, 
from  which  the  Jury  can  find  a  purpose  com- 
mon to  all. 

Jordan  v.  Otgood,  100  Mass.  467;  Biukitu  v. 
WMTen.  115  MasB.  614;  Com.  v.  Jadmn,  183 
Mass.  16. 

3.  The  <mly  remaining  reason  for  the  ad- 
minkm  of  this  evidence  is  its  effect  on  defend- 
ant's credibility,  under  the  general  scope  of 
cross-examination.  We  submit  that  where  ques- 
tions, pnt  on  crofls-examinatiOD,  as  to  collateral 
matters,— «8  affecting  only  the  credibility  of  the 
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witness, — 1^  too  far,  there  is  proper  ground 
for  exception. 

Smith  V.  OatOe*,  1  Gray,  112;  HoUtrook  v. 
Dou>,  13  Gray,  868:  Com.  v.  Moore,  8  Pick.  104; 
1  GreenL  Ev.  §  461. 

The  refusal  of  the  court  to  admit  sudia  ques- 
tion is  not  open  to  exception. 
See  Com.  v.  Shaie,  4  Cush.  508. 
But  the  admission  of  incompetent  evidence 
because  it  may  affect  credibility  is  another 
matter.  The  obvioua  effect  of  we.admisaion 
of  (his  evidence  was  injurioiu  to  defendant,  in 
disparaging  his  testimony  hy  proving  partic- 
ular acta  of  alleged  misbenavlor  in  matters 
wbollv  unconnected  with  any  questions  in- 
volved in  the  triul;  and,  being  iDCompetent,  it 
is  ground  for  a  new  trial. 

Broton  v.  Cumminga,  7  Allen,  507;  Maguire 
V.  Middleaer  B.  Co.  115  Mass.  241. 
Jfr.  Thomas  4,  Garsan*  for  plaintiff: 
The  admission  of  the  evidence  on  cross- 
examination  was  within  the  discretion  of  the 
trial  judge. 

The  questions  set  forth  in  the  bill  of  excep- 
tions were  admissible  for  the  purpose  of  testing 
defendant's  credibility,  or  of  shaking  hiscredit, 
by  inquiries  as  to  his  character.  A  witness  may 
be  compelled  to  answer  any  question,  however 
irrelevant  it  may  be  to  the  facts  in  usue,  and 
however  disgraceful  the  answer  may  be  to  him- 
self, unless  it  exposes  him  to  a  criminal  charge. 
Steph.  Ev.  art.  120. 

The  modern  cases  show  a  tendency  towards 
great  liberality  in  cross-examination  for  the 
purpose  of  ascertaining  who  and  wtiat  the  wit- 
ness is. 
1  Gieenl.  Ev.  g  448. 

Great  latitude  of  interrogation  is  allowed  in 
cross-examination,  by  the  Judge  in  the  ezeicise 
of  his  discretion,  where,  from  the  temper  and 
conduct  of  the  witness,  or  other  circumstances, 
such  course  seems  essential  to  the  discovery  of 
the  truUi. 
Id.  a  440.  , 

In  Mayheai  v.  Thayer,  8  Gray,  176,  the  court 
says  there  are  no  positive  and  fixed  limits  to  a 
cross-examination.  Matters  wholly  Irrelevant 
are,  of  course,  to  be  excluded;  but,  subject  to 
that  rule,  much  must  be  left  to  the  Judgment 
and  discretion  of  the  court  under  whose  super- 
vision the  trial  takes  place. 

Lord  Eldon  said  in  Pari^urti  r.  Lowten,  9 
Bwanst.  316:  "It  used  to  be  said  that  a  witness 
could  not  be  called  on  to  discredit  himself,  but 
there  seems  to  be  something  like  a  departure 
from  that.  I  mean  that  in  modem  times  the 
courts  have  permitted  questions  to  show,  from 
transactions  not  in  issue,  that  the  witness  is  of 
impeached  diaracter,  sod  tfaavfore  not  so 
credible." 

Bee  Alcoek  7.  Boyai Exelumge  Amtr.  Corp.  18 
Q.  B.  282. 

In  Taylor  on  Evidence,  §  1461,  there  ap- 
pears the  following  language:  "It  has  been 
termed  a  harsh  alternative  to  compel  a  witness 
either  to  commit  perjury  or  to  destroy  bis  own 
reputation;  but,  on  the  other  band,  it  is  ob- 
viously most  important  that  the  jury  should 
have  the  means  of  ascertaining  the  character  of 
the  witness,  and  of  forming  something  like  a 
correct  estimate  of  the  value  of  his  evidence. 
Moreover,  it  seems  absurd  to  place  the  mere 
feelings  of  a  profligate  wgnessjn  ' 
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with  the  snbstaDtial  interests  of  the  parties  in 
the  cause." 

In  Murphy  r.  Stanly,  1S6  Mass.  185,  Allen, 
In  giVingthe  opinion,  says:  "The  defend- 
ant's motive  in  removing  tiie  sleeper  was 
immaterial;  and  on  croas-examination  such  evi- 
deoce  may  be  admitted  or  excluded,  in  the  dis- 
cretion of  the  preaidiDg  judge." 

In  jQru»  T.  Smith,  131  Mass.  16,  17,  the  ques- 
tion was  as  to  the  amount  of  the  income  of  the 
demandant,  as  bearing  upon  the  question 
whether  tfie  tenant  had  performed  her  contract 
to  support  him.  The  court  held  that.altbough 
the  question  was  immaterial,  the  regulation  of 
the  croM-examination  was  within  the  discre- 
tion of  the  presiding  judge. 

See  WiUtanu  v.  Taunton.  125  Mass.  84. 

Immaterial  evidence  gives  no  exception. 

Smringfield  v.  Harrit,  107  Mass.  582. 

The  extent  to  which  a  witness  may  be  cnns- 
ezamined  as  to  facts  otherwise  immaterial,  for 
the  purpose  of  testing  his  bias  and  credibility, 
is  ordinarily  within  tne  discretion  of  the  judge 
presiding  at  the  triat 

Com.  V.  LytUn,  118  Afoss.  453;  Oom.  v.KeOes, 
Id.  458. 

In  Com.  V.  Silk,  111  Mass.  481,  Morton,  J., 
says:  "In  the  cross-examination  of  witnesses 
great  latitude  is  ordinarily  allowed  to  test  their 
accuracy  and  credibility,  but  the  extent  to 
which  cross-examination  upon  collateral  mat- 
ters should  be  pursued  is  a  matter  within  the 
discretion  of  the  presiding  Judge.  The  previous 
ditSculty  between  the  witness  Haynes  and  the 
defendant  was  a  collateral  matter  which  the 
court  was  not  required  to  try,  and  the  limita- 
tion of  the  cross-examination  and  the  testimony 
as  to  that  difficulty  was  within  the  discredon 
of  the  presiding  judge." 

See  Oom.  V.  ivtuA,  13S  Mass.  541;  Com.  v. 
SiUTtimnt,  117  Mass.  122;  WaUaat  v.  Taunton 
Street  R.  Co.  119  Mass.  91,Jenningt  v.  Whitehead 
d:A.  Mach.Co.  188 Mass.  594;  Seteellv.  RobHvt, 
189  Mass.  164;  Barrett  v.  Murphy,  1  New  Eng. 
Rep.  SffiS,  140  Mass.  1S8;  Warren  v.  Speneer  Jf^- 
ter  Co.  8  New  Eng.  Rep.  602,  143  Mass.  164. 

If  the  evidence  was  material  and  relevant,  it 
was  dearly  admissible.  If  it  was  immaterial, 
it  was  within  the  discretion  of  the  presiding 
justice,  and  thm  can  be  no  exception. 

KttowltoB.  J.,  deliveredthe  opinion  of  the 
court: 

Upon  the  question  whether  the  defendant  had 
uttered  slanderous  words  in  relation  to  the 
plaintiff,  evidence  was  permitted  to  be  intro- 
duced tending  to  show  that  he  had  slandered 
another  person  two  or  three  years  before.  This 
was  contrary  to  the  well-established  rule  of  the 
common  law,  that  one  cannot  he  proved  to  be 
EuUtT  of  an  offBDse  for  which  he  is  on  trial,  by 
snomng  that  at  another  time  he  committed  a 
simUar  offense.  Jordan  v.  Otgood,  109  Mass. 
457;  Com.  v.  Jaekum,  182  Mass.  160. 

If  the  testimony  be  considered  in  reference 
to  contradiction  of  the  defendant,  It  comes 
within  the  same  rule;  for  it  had  no  tendency  to 
disprove  his  doilal  M  the  cfaai^  in  the  present 
case. 

Tbe  discretioD  exercised  In  regard  to  cross- 
examination  should  not  ordinarily  go  so  far  as 
to  permit  the  tntrodnctioD  of  evidence  which 
has  no  legitimate  relation  to  any  of  the  issues 
186 
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on  trial;  and  which  Is,  at  the  same  time,  of  sodi 
a  character  as  to  be  likely  to  beapplied  to  them 
by  the  jury,  and  to  improperiy  affect  tbe  va- 
dict.  HoUtrook  v.  Dow,  IS  Ony,  8B7;  Bautk  t. 
CaatUt,  1  Gray,  108. 

The  evidence  excepted  to  in  this  case  msj 
have  led  the  juiy  to  believe  that  tbe  defendant 
was  accustomed  to  slander  peo^e,  and  Uut  be 
probaUy  slandoed  the  pUmtiff. 

ESxc^ioM  mutained. 


WUliam  PRAY 
Emma  WASDELL  ^  at.,  and  Tnistees. 

1.  An  appeal  bond.  In  an  metion  to  re- 
cover poasesaioD  of  reml  property. 

conditioned  that  appellant  shall  enter 
and  prosecute  his  appeal  with  effect,  and 
satisfy  an^  judgment  which  may  be  en- 
tered'a^nst  him  in  tbe  appellate  court, 
and  all  rent  due  or  to  beeome  due,  dam- 
ages, and  costs,  upon  said  appeal  for 
costs  within  thirty  daysof  entry  of  such 
judgment,  is  a  bindiaif  eontraiet  at 
eommon  law. 

3.  In  an  action  upon  aueh  bond,  tbe  plain- 
tiff is  entitlea  to  recover  rent  up  to 
the  time  when  he  obtained  posseeskMi 
under  his  execution,  iadudiog  tent  dur- 
ing the  term  of  his  seooDd  lease  as  wdl 
as  tbe  first. 

8.  An  appeal  bond  dated  August  IS,  18M, 
whicn  recites  proceedings  in  oonrt  as 
having  occurred  August  16.  1884,  and 
which  was  filed  and  approved  Septera- 
ber  1  following,  is  not  mialeadin^.  nor 
invalid  for  ambiguity. 

4.  Where,  after  service  of  noticeioqvit 
pcMftession  of  preniiBes,  tbe  occnpant 
makes  an  arrajt^ment  with  another 
whereby  such  other  occupies  tbe  prem- 
ises in  exchange  for  premises  vacated  to 
the  person  so  notified,  a  ruling  at  the 
court  that  tbe  jary  mig^t  regtud  aneh 
oeeopan^  of  tbe  premises  as  tbat  of 
the  person  aotlflea  was  correct. 

5.  In  an  action  to  recover  poeseesion  of 
premises,  a  miadeaeription  In  the  writ 
as  to  tbe  name  of  the  street  on  which 
the  premises  are  located  is  not  fatal  if 
the  same  is  sufficient  to  clearly  describe 
tbe  premises. 

6.  Where  an  appeal  has  been  proeecnted 
to  final  jnd^nent.  witboat  objeetkm  to 
tbe  appeal  bond,  neltber  the  prlncteal 
in  the  bond  nor  bis  anretiea  can  «is- 
pate  tbe  viUlditT'  of  tbe  judgmoit  on 
tbe  ground  of  variance  between  tbe  lan- 
guage of  the  bond  and  tbat  preaeribed 
by  the  statute. 

(lOddleaez  ^FUed  XaxohS,  MSU 

ON  defendants'  exception.  Otermled. 
Tbis  is  an  jiction  of  contract  upon  an  tp- 
peal  bond. 

To  prove  a  breach  of  the  bond,  tbe^iluifl 
offered  In  evidence  a  lease  dated  June  97, 18H. 
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tain  premises  od  Myrtle  Street,  Melrose,  at  that 
time  owned  by  said  Stebbinsand  his  wife,  Ann, 
as  joint  tenants  thereof,  and  occupied  hj  them 
for  the  term  of  one  year  from  its  date;  a  notice 
dated  and  served  the  same  day  on  Charles  Steb- 
Uns,  one  of  the  defendants;  also  a  complaint 
under  Pub.  Stat.  chap.  ITS,  dated  July  10, 
1884,  to  recover  of  said  Charles  possessfon  of 
one  room  of  thepremises  described  in  said  lease, 
entered  in  the  First  District  Court  of  Eastern 
Middlesex  on  July  19,  1884;  and,  on  AuguBt 
16,  1884,  a  jud^ent  against  said  Charles  Steb- 
bins  for  possession  thereof,  and  for  costs  taxed 
at  $11.12,  and  appeal  taken  by  said  Charles  to 
the  Superior  Court  for  said  County  of  Middle- 
sex, andthegivingof  tbebondin  suit  by  the  de- 
fendants; also  the  recovery  of  final  judgment 
in  tbe  superior  court  on  February  26, 1886:  the 
issuing  of  an  execution  out  of  said  court  on 
Harch  16,  1886,  on  said  final  judgment  for  the 
poeseadon  of  said  room,  and  for  costs  of  suit, 
amouDting  to  $68.06;  and  tbe  taking  poaseBsioD 
of  said  room  theoflAoer,  under  bisexeculioD, 
on  the  16tfa  day  of  March,  1686.  The  costs 
were  paid  in  full  to  the  officer  after  tbe  b^n- 
ning  of  this  actioo. 

The  plaintiff  then  offered  evidence  of  the 
weekly  rental  value  of  said  room  from  June  27, 
1884,  to  the  date  of  the  return  of  the  officer 
apon  bis  writ  of  execution  for  possession  of 
said  room  as  aforesaid,  which  evidence  the  de- 
fendants objected  to,  but  It  was  admitted. 

Upon  the  above  evidence  and  documents,  the 
defendants  then  asked  the  court  to  rule  that 
the  plaintiff  could  not  maintain  his  action 
against  the  defendants  on  said  bond: 

1.  Because  the  bond  in  suit  was  not  a  proper 
bond,  or  one  required  by  tbe  statute,  and  was 
invalid.  It  appeared  that  the  bond  in  suit  was 
dated  August  18,  1884,  was  approved  Septem- 
ber 1,  1884,which  wasthe  first  Monday  of  Sep- 
tember, 1884,  and  was  conditioned  to  appear  on 
the  first  Monday  of  September  next,  at  the  su- 
perior court  to  be  holdenat  Lowell, within  and 
for  the  county  of  Middlesex;  also,  that  it  in- 
cluded all  tbe  costs  of  both  tbe  courts,  and  not 
of  the  court  appealed  to;  also  that  the  bond 
was  in  tbe  alternative  "  for  all  rent  due  or  to 
become  due,  damages,  and  costs,"  and  not  as 
imvided  by  g  6  of  said  statute. 

3.  Because  the  plaintiff's  evi^nce  shows  that, 
Charles  Stebhina  having  paid  the  entire  costs 
demanded  of  him,  there  was  nothing  due  the 
[daintiff  on  said  bond  for  costs;  and  there  was 
nothing  due  for  rent,  as  it  was  uncertain  what 
rent  tbe  bond  referred  to,  not  being  in  accord- 
ance with  the  terms  of  tbe  statute. 

8.  Because  the  original  writ  was  defective 
and  was  of  no  force,  in  not  describing  tbe  prem- 
Isea  or  any  part  of  the  premises  mentioned  in 
tbe  lease  offered  in  evidence, — not  being  on 
Vine,  but  on  Myrtle,  street 

The  court  declined  so  to  mle,  but  did  rule 
that  the  bond  was  good  and  valid  In  law;  that 
tbe  date— August  l8,  1884— did  not  render  it 
invalid;  that  the  appeal  to  the  next  superior 
court  meant  the  court  held  on  tbe  first  Monday 
of  September,  1884,  and  was  rightfully  entered 
on  that  dale,  September  1, 1884;  that  the  plain- 
tiff could  recover  for  damages  only,  and  not  the 
costs  of  court;  and  that  the  damages  which 
could  be  recovered  wonld  be  the  not  only  from 
the  date  of  the  lease  nntil  its  explrtfkm,  June 
8  Mass. 
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27,  1885,  upon  the  evidence  then  introduced; 
and  that  the  description  of  the  premises  as  on 
Vine  Street  was  not  fatal  if  the  description  was 
sufficient  to  clearly  describe  the  premises, — to 
which  refusal  and  ruling  the  defendants  ob- 
jected. 

The  plaintiff  thereupon  offered  In  evidence  a 

second  lease,  executed  by  Orice  K.  Stebbiosto 
tbe  plaintiff,  dated  June  22,  1885,  for  one  year 
from  June  37,  1886,  of  the  premises  on  Myrtle 
Street,  but  no  evidence  that  the  plaintiff  or  said 
Orice  K.  Stebbins  gave  the  said  Charles  Stebbins 
any  notice  of  the  execution  of  such  lease;  to 
which  offerof  evidence  tbedefendants  objected; 
but  the  court  admitted  It,  and  ruled  that  utuler 
the  new  lease  the  plaintiff  might  recover  as  dam- 
ages the  rent  of  said  room  until  the  date  when 
the  officer  took  possession  under  his  said  exe- 
cution. Tbe  defendants  objected  to  said  rul- 
ing, and  excepted. 

The  defendants  offered  evidence  tending  to 
show  that,  within  forty-dfliit  hours  after  tbe 
date  and  service  of  said  nouce  of  June  27, 1 884, 
Charles  Steblnns  vacated  said  room  and  took 
and  remained  in  ponession  of  another  room  in 
tbe  same  house;  and  that  said  Ann  Stebbins, 
wife  of  said  Orice  K.,  took  possession  and  oc- 
cupied the  sameroora  named  in  said  complaint 
ever  after,— and,  upon  this  evidence,  asked  the 
court  to  rule  that  the  plaintiff  could  recover  no 
damages,  or  rent,  or  costs,  under  the  terms  <a 
the  twnd.  If  valid  and  in  force;  that  tiiere  had 
been  no  breach  of  the  bond, — which  the  court 
declined  to  do. 

The  evidence  also  tended  to  show  that  the 
said  Charles  Stebbins  put  his  mother,  the  said 
Ann  Stebbins,  wife  of  Orice  E.  Stebbins,  into 
the  room  in  question,  and  exchanged  the  room 
in  question  for  another  room  in  the  same  house 
in  consideration  of  permitting  bis  mother  to  oc- 
cupy tbe  room  In  question ;  and  th  at  be  remained 
in  the  room  until  March  16,  1886,  and  his 
mother  occupied  the  room  in  qnestion  up  to  the 
last-named  date  under  said  arrangement.  And 
the  court  ruled  that,  if  Charles  Stebbins  ex- 
changed tbe  room  he  occupied  and  was  notified 
to  quit  with  another  person,  and  put  such  per- 
son in  possession  thereof,  that  would  not  be  a 
vacating  of  the  premises  in  accordance  with 
such  notice;  and  that  the  occupation  by  such 
person  under  him  upon  such  an  aereement 
might  be  rerarded  by  tbe  jury  as  the  occupa- 
tion of  said  Charles  Stebbins;  and  left  it  to  the 
jury,  as  a  question  of  fact,  whether  he  did  va- 
cate said  premises  within  a  reasonable  time 
after  receivingsald  notice;  and  ruled  that  forty- 
eight  hours  would  be  a  reasonable  time  imder 
tbe  circumstances  of  this  tenancy  and  notice; 
and  that.  If  the  said  Charles  Stebbois  did  vacate 
the  premises  within  for^-eiiht  hours  after  re- 
ceiving such  notice,  the  plsnitifl  coidd  not  re- 

COVCT. 

Tlie  juiy  returned  a  verdict  for  the  plaintiff. 

The  derendants,  being  aggrieved  by  the  ad- 
mission of  evidence,  and  rulings,  and  refusals 
to  rule,  alleged  exceptions. 

Mr.  A.  V.  I<ynde*  for  defendants: 

1.  The  bond  in  suit,— with  the  condition  "to 
satisfy  any  ^dgment  which  may  be  entered 
against  bun  in  the  superior  ooiut,  and  all  rent 
due  or  to  become  due,  damages,  and  costs,  upon 
said  appeal  for  costs,"— which  wa«  tequlred  lo 
be  given  by  defendants  lgi|fff|^4LC@i®^>|i@ 
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such  an  eolaTgemeDt  of  tbe  liability  of  the  de- 
fendants, and  flo  contrary  to  the  true  intent  of 
tbe  statute,  as  to  render  it  invalid. 

Pub.  Stat.  cbap.  175,  6:  Stat.  1883,  chap.  06; 
JUeweomh  r.  Worrier,  7  Alien,  198;  Oem.  t. 
Kellff,  9  Gray,  259. 

The  case  of  Shaw  v.  McTntier.  5  Allen,  438, 
only  decides  that  tbe  conditions  of  tbe  bond  in 
that  case,  though  not  in  strict  compliance  "with 
statute  requirements,  did  not  injure  tbe  de- 
fendant; but  in  the  case  at  bar  the  defendanta 
are  liable  for  any  judgment  which  may  he  en- 
tered against  tbe  principal  of  the  bond. 

The  objection  was  seasonably  taken  at  the 
trial  io  tbe  appellate  court. 

Qranger  v.  PaTktTy  2  New  Eng.  Bep.  415, 
142  Mass.  189,  190. 

Tbe  bond  is  otherwise  contrary  to  the  require- 
meols  under  tbe  statute,  it  being  condiuoned 
in  the  alternative,  making  the  cbaracter.of  the 
defendant's  liability  uncertain. 

Nor  i.s  the  bond  a  valid  one  at  common  law ,  as 
the  conditioD  therein  exceeds  the  requirements 
of  the  statute. 

Ctmant  v.  Newton,  120  Mass.  109. 

Besides,  tbe  bond  is  irregular  in  reference  to 
recit;tls  aod  date. 

2.  The  defendants  objected  that  the  plaintiff, 
at  the  time  of  his  writ,  was  not  entitled  to  re- 
cover of  the  auretfes  the  total  amoiut  of  the 
execution  (f  68)  for  costs,  but  only  the  costs 
of  the  appellate  court,  under  tbe  terms  of  tbe 
bond,  i^a  valid  bond.  Tbe  fact  that  the  costs 
demanded  on  tbe  writ  of  execution  were  paid 
after  suit  does  not  affect  the  rights  of  tbe  sure- 
ties on  the  bond. 

Bt^tmn  T.  MatUrton,  186  Mass.  560. 

3.  Tbe  defendants  also  claimed  at  the  trial 
that  the  second  lease,  dated  June  22,  1885, 
given  to  the  plaintiff,  was  inadmissible  to  charge 
tbe  principal,  without  notice  to  him  of  Its  ex- 
istence, with  rent  to  become  due  for  which  the 
sureties  were  liable. 

Pratt  y.Farrar,  10 Allen,  520;  Curtisv.Oal- 
tin,  1  Allen,  aiP. 

And  the  Instructiona  of  the  court  were  there* 
fore  erroneous  as  tu  tbe  measure  of  damages, 
under  the  terms  of  tbe  bond,  and  should  not 
have  included  rent  after  tbe  expiration  of  tbe 
fliBt  lease,  expiring  June  27,  1885. 

Mr.  William  Schofleld,  for  plaintiff: 

The  defendants  allege  that  tbe  action  in 
which  the  appeal  bond  was  given  was  not  en- 
tered at  the  proper  term  of  the  superior  court. 

A  party  aggrieved  by  the  judgment  of  a 
trial  justice  in  a  civil  action  mav,  witbin  twen- 
ty-four hours  after  the  entry  of  Uie  judgment, 
appeal  therefrom  to  the  superior  court  then 
next  to  be  held  in  the  county. 

Pub.  Stat  cbap.  166,  §  28. 

The  judgment  appealra  from  when  the  bond 
In  suit  was  given  was  the  judgment  of  a  dis- 
trict court  in  Middlesex  County;  but  appeals 
fromUie  judgments  of  district  courts  "shall  be 
had,  entered,  conducted,  and  disposed  of  in  all 
respects  like  appeals  from  trud  justices." 

Pub.  Stat.  cbap.  154,  §  89. 

No  special  provision  is  made,  as  to  time,  for 
appeals  in  actions  brought  to  recover  posses- 
don  of  land. 

Pub.  Stat.  chap.  175,  %  6. 

Therefore,  as  the  jmument  appealed  from 
was  dated  August  16  Im,  and  as  "  the  supe- 
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rior  court  then  next  to  be  held  in  tbe  county^ 
was  the  term  beginning  September  1,  at  Low- 
ell, the  appeal  was  required  by  law  to  be  cb- 
teied  at  that  term,  aod  could  not  l^slly  be 
entered  at  any  other  tenn. 

Mclniffe  v.  Whedodt,  1  Gray,  600. 

The  ap|>eal  in  that  action  was  not  perfected 
by  tbe  filing  of  a  bond  until  the  vaxry  day, 
September  1;  but  tbe  district  court  has  pews' 
(Pub.  Stat.  chap.  155,  ^  29)  to  extend  tbe  t^ 
for  t^ng  a  recc^rnizaiice  or  filing  •  bond, 
and  no  objiection  was  made  at  tbe  trial,  or  ex- 
ception taken,  as  to  the  time  when  tbe  bond  in 
suit  was  filed. 

It  is  contended  by  tbe  defendants  that  tbe 
appeal  bond  filed  by  them  was  invalid  because 
of  certain  iDformalities,  viz.:  (1)  that  it  was 
dated  August  18,  whereas  tbe  judgment  w- 
pealed  from  was  not  rendered  until  AnguA  16. 
(2)  that  it  included  all  the  costs  of  both  the 
courts,  and  not  of  the  court  appealed  to;  <3t 
that  the  bond  was  in  tbe  altematiTe, — "fbr  all 
rent  due  or  to  become  due,  damages,  and  costt," 
~«nd  not  as  provided  by  the  statute. 

1.  Tbe  date  written  in  a  bond  cannot  render 
the  obligation  invalid,  because  tbe  date  of  any 
written  mstniment  may  be  expliUned  andooo- 
trolled  by  parol  evidence. 

Battletv.  F<^21Pic}t,W9;8havffkjtm^v. 
Uieit.  180  Mass.  865;  R^eU  v.  Ht^ett,  L.  R 
1  P.  &  D.  189. 

3.  Upon  the  question  of  rosts,  if  the  hoad 
did  include  tbe  costs  of  both  courts, — whidi,  in 
view  of  tbe  language  \ised,  is  a  doubtful  ques- 
tion of  construction,  not  ruled  upon  by  the 
court  at  the  trial,  and  which  la  not  admitted  br 
the  plaintiff,— it  is  contended  that  a  icomiu- 
zance  given  under  Pub.  Stat  chap.  17S,  sT  8. 
as  altered  by  Stat  1882,  chap.  96,  ^  1.  sabid- 
tuting  a  bond  for  a  recognizance,  is  reqaiicd 
to  include  tbe  costs  of  both  courts. 

If  tbe  words  of  the  statute  were  doubtfol, 
then  tbe  obvious  purpose  of  the  legislature,— 
viz.,  to  fpve  the^aintiff  a  security  for  era; 
liability  locurred  by  the  defendant  io  wrong- 
fully withholding  possession  of  his  propeity,— 
would  require  a  construction  io  his  favor. 

See  Davis  v.  Alden.  2  Gray.  809.  311.  S11 

But,  further,  tbe  statute  provides:  "rpoo 
final  judgment  for  the  plaintiff,  all  soma  of 
money  then  due  to  him  may  be  recovered  bj 
writ  of  scire  faeiat  or  action  of  coo  tract  upas 
tbe  recognizance."  The  costs  in  tlie  district 
court  form  one  item  of  the  taxable  costs  in  tbe 
superior  court,  for  which  tbe  plaintiff  recoven 
judgment;  and  those  costs  are  therefore  a  pan 
of  "all  sums  of  money"  which  he  may  recom 
in  the  manner  above  set  forth. 

Tbe  decision  in  Bobituon  v.  Mattarwon,  191 
Mass.  660,  to  the  effect  that  an  appeal  bond 
given  under  Pub.  Stat  chap.  155,  §  a».  iododn 
only  tbe  costs  incurred  after  the  appeal,  has  bo 
application  to  a  bond  given  imder  Pub.  StsL 
chap.  17S,  §  6;  for  the  woids  of  tbe  two  stit- 
utes  are  different,  and  their  purposes  are  dif- 
ferent. 

The  case  of  Harrinffton  v.  Brovn,  7  Pick. 
2^,  arose  wx  a  bond  ^vm  (u  an  ^peal  frost 
tbe  court  of  common  i^eas  to  tbe  supreme  ju- 
dicial court,  and  the  obligatiMi  in  such  a  bood 
was,  by  tbe  statutes  then  in  force,  more  tfaia- 
ted  than  in  case  of  abuid  onan  appeal  front 
Jurtlce  of  th^p^^t^^^  co^a 
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pleas.  The  latter  corresponds  to  the  one  in 
soil,  but  was  more  Umitea. 

See  Stat.  1825,  chap.  89,  %%  i,  g;  Bev.  Stat, 
chap.  104,  %i  9,  10. 

S.  A  bond  giren  In  pursuance  of  a  statute  is 
not  invalid  if  it  varies  from  the  ivorda  of  the 
statute,  provided  it  creates  do  liabilities  gteater 
than,  or  dlfFerent  in  kind  from,  those  which  ttie 
statute  imposes,  and  which  the  parties,  by  ai- 
tempthig  to  comply  with  the  statute,  intended 
to  assume. 

Brightm  Bank  v.  Smith,  5  Allen,  418:  Co- 
nanl  v.  Netebm,  126  Mass.  105. 

In  Martin  v.  CampbeU,  m  Mass.  126,  it  was 
held  Uiat  the  words  "rent  to  become  due,"  in 
a  recognizance  under  Pub.  Stat.  chap.  176, 
g  A,  meant  "intervening  rent,"  and  that  the 
expression  "rent  due  and  to  become  due"  was 
in  substantial  conformity  to  the  statute.  So,  in 
this  case,  the  words  of  the  bond,  "all  rent  due 
or  to  become  due,"  are  equivalent  to  the  ez- 
pression  "  all  'rent,  whether  now  due  or  here- 
after to  become  due,"  tbe  word  "  or "  being 
taken  conjunctively  instead  of  disjunctively. 

See  White  v.  Cfrawford.  10  Mass.  188;  Addi- 
$on  T.  New  England  Gommereial  Travdert 
Amo.  4  New  Bng.  Rep.  689,  144  Mass.  591,  698. 

If  the  bond  filed  was  valid,  and  if  the  appeal 
was  entered  at  the  proper  term  of  the  superior 
court,  the  final  judginenc  rendered  by  that 
court  for  poaseBsion  ud  costs,  on  February  36. 
1886,  was  valid,  and  is  binding  upon  the  sure- 
tie?. 

Meitin  v.  Bird,  181  Mass.  661;  Oranger  v. 
Parker,  2  New.  Eng.  Rep.  415, 142  Mass.  186. 

Consequently  the  misdescription  of  the  prem- 
ises, which  was  matter  merely  in  abatement  in 
the  originU  action,  cannot  be  set  up  by  the  de- 
fendknts.  If  it  could,  tbe  court  ruled  that, "if 
the  description  waasumcientto  clearly  describe 
tbe  premises,"  the  error  was  not  fatal;  and  up- 
on that  ruling,  which  was  as  favoraue  as  tbe 
defendants  were  entitled  to,  tbe  Juryfound  for 
tbeplaintiCf. 

The  second  lease  was  properly  admitted  in 
evidence  to  show  Aat  the  plaintiff  was  entitled 
to  tbe  premises  during  the  whole  time  the  ac- 
tion was  pending. 

The  bill  of  exceptions  does  not  show  clearly 
the  nature  of  the  defendant's  possession  in  the 
original  action,  but  he  was  treated  and  proceed- 
ed against  as  a  tenant  at  will. 

See  Prap  v.  iitebbim,  1  New  Eng.  Rep.  631, 
141  Man.  219. 

If  a  tenant  ut  will,  the  first  lease  to  Pray  de- 
termined the  tenancy,  and  left  him  a  tenant  at 
sufferance,  and  as  such  llaUe  to  pay  rent  to  tbe 

Pnb.  Stat.  chap.  121,  g  8;  BunUm  v.  Riehard- 
Jtm,  10  Allen,  260. 

The  leasee,  Pray,  was  entitled  to  rent  with- 
out notice  to  the  tenant  of  tbe  lease,  althotigh 
payment  of  rent  to  tbe  grantor,  in  ignorance  of 
the  lease,  would  be  a  ddense  against  the  gran- 
tee. 

Burden  v.  Thayer,  8  Met.  76. 

The  lessee.  Pray,  was  required  to  give  notice 
before  bringing  his  action  for  possession,  not 
for  the  purpose  of  completing  bis  right  to  the 
premises  {Benediet  v.  Morte,  10  Mel.  228;  HU- 
dreth  T.  Qmaat,  Id,  298),  but  on  tbe  principle  of 
equify  and  bdr  dealing,  "that  where  aright  of 
BCtkm  dqwnds  on  a  fact  peculiariy  withui  the 
8  Haml 
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knowledge  of  the  plaintiff,  and  which  tbe  other 
party  may  not  he  presumed  to  know,  and  does 
not  in  fact  know,  the  plaintiff  must  give  the 
defendant  notice  of  such  fact." 

Furioii^  V.  Leary,  8  Cush.  409. 

Applying  these  principles,  tbe  defendant, 
Charles  Stebblns,  at  the  time  of  the  making  of 
the  second  lease,  was  not  entitled  to  notice 
thereof,  even  for  the  purpose  of  laying  a  foun- 
dation  to  recover  the  pKwsession  under  it  in  a 
new  action;  for  be  already  bad  a  notice  to  quit 
under  a  lease  precisely  similar,  which  he  refused 
to  obey,  and  was  defending  an  action  for  tbe 
possession.  A  second  notice  would  l)e  useless 
and  nugatory.  Neither  was  he  entitled  to 
notice  of  tbe  lease  in  order  to  render  him  liable 
for  rent,  because  rent  was  due,  from  the  mere 
fact  of  possession  by  him  and  title  in  the  plain- 
Uff. 

So  long  as  the  plaintiff  is  entitled  to  rent,  the 
sureties  on  the  bond  are  bound  to  pay  it,  by  the 
express  words  of  the  statute.  They  enter  into 
their  obligation  entirely  without  reference  to 
the  title  upon  which  the  pl^ntiff  brings  the 
action,  or  to  any  fixed  rent  (Jaekaoa  v.  Ri^ 
ardi,  16  Gray,  497),  and  were  not,  therefore,  af- 
fected injurioualv  by  the  wlmisBton  of  the  sec- 
ond lease  In  evidence. 

If  the  defendant  Cbaiies  Stebbins  was  a  Iras- 
passer,  or  one  holding  adversely  to  the  owner, 
at  the  time  of  the  original  lease,  he  was  not 
liable  to  pay  rent  to  the  plaintiff,  but  was  liable 
to  pay  damages  in  an  action  of  tort  {Sargent  v. ' 
Smith,  12  Gray,  426^,  and  no  notice  was  neces- 
sary to  miUce  him  liable  for  damsses.  Such 
damages  are  included  in  the  appeal  bond. 

See  Dana  v.  Alden,  2  Gray,  809. 

Knowlton.  J.,  delivered  the  opinion  of  the 

court: 

The  defendants  do  not  contend,  and  we 
think  thev  could  not  successfully  contend,  that 
the  security  to  be  furnished  upon  an  appeal 
under  Pub.  Stat.  chap.  175,  g  6,  in  a  suit  to  re- 
cover possesmon  of  land,  should  be  by  recog- 
nizance, and  not  by  bond.  See  Qranger  v. 
Parker.  2  New  Eng.  Rep.  416,  142  Mass.  186; 
Stat,  1882.  chap.  95. 

The  condition  of  the  bond  in  this  casediffers 
in  its  lanfTuage  from  that  callfid  for  by  the  stat- 
ute. A  defendant,  upon  taking  an  appeal  in  a 
case  of  this  kind,  should  bind  himself  "to  enter 
the  action,  and  to  pay  to  the  plaintiff,  if  the 
final  judgment  is  in  bis  favor,  all  rent  then  due, 
all  intervening  rent,  and  all  damage  and  loss 
which  he  may  sustain  by  reason  of  the  with- 
holding of  Uie  poBsession  of  the  demanded 
premises,  and  by  reason  of  any  injury  done 
thereto  during  sucb  withholding,  together  with 
all  coats  until  tbe  delivery  of  tbe  possession 
thereof  to  him."  Pub.  Btat.  chap.  175,  §  6. 
The  condition  of  this  bond  is  to  "enter  and 
prosecute  his  said  appeal  at  said  superior  court 
with  effect,  and  satisfy  any  judgment  which 
may  be  entered  against  him  in  said  superior 
court,  and  all  rent  due  or  to  become  due,  dam- 
ages, and  coBt8,upon  said  appeal  for  costs. with- 
in tbirty  days  of  the  entry  of  sucb  judgment." 

If  this  were  not  a  bond,  but  a  recognizance, 
which  would  be  void  for  want  of  jurisdiction 
in  the  magistrate  if  it  purported  to  secure  per- 
formance of  more  than  the  recognizor  could 
lawfuDy  be  required  toj^,i^^fi@(^(Jg^^« 
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to  declare  it  invalid  by  reason  of  its  departure 
from  tbe  language  of  the  statute,  A  change  of 
form  not  affecthig  the  substance  of  the  condi- 

lion  Tvould  not  render  it  so  (Mariin  v.  Ganip- 
bdl,  ISO  Mass.  126),  nor  a  failure  to  include  in 
tlie  statement  of  the  obligation  all  tbat  the 
statute  prescrities  (Shaw  v.  Mclntier,  5  Allen, 
428^.  Ajid  it  ia  difficult  to  see'what  greater  obli- 
gation as  to  rent,  damages,  or  costs  is  stated  in 
uie  bond  than  is  described  in  the  statute  which 
we  have  quoted.  But  it  is  unnecesaaryltodecide 
whether  tbe  contract  is  TOlid  under  the  atat- 
iitea;  for,  if  not,  it  is  binding  at  common  law. 
It  was  entered  ioto  voluntarily,  it  contaiDS  noth- 
ing in  conflict  with  tbe  statute,  and  is  not  other- 
wise illegal.  Obligors  who  sign  such  an  in- 
,  Blrument  are  bound  by  it.  Cojiant  v.  Newton, 
128  Mass.  lOS;  Brighton  Bank  v.  Smith,  6  Al- 
len. 418;  SweetKTY.  Bay.  3  Oray,  49;  Morae  v. 
Ilodgaon,  5  Mass.  814. 

The  date  of  tbe  bond  does  not  affect  its 
validity.  Tbe  paper  upon  its  face  shows  an 
eiTor  in  date;  for  it  is  dated  August  13,  and  it 
recites  proceedings  in  court  as  having  occurred 
August  Id.  But  it  took  effect  when  it  was  filed 
and  approved;  and  tbe  mistake  created  no  am- 
btguiQr,  and  was  not  misleading.  Battle  v. 
F^.  21  Vick..  389;  Shavffhimaep  v.  Zetno,  180 
Mass.  356. 

The  presiding  judge  correctly  ruled  that  if 
tbe  motJier  of  the  defendant  in  the  original 
suit  occupied  the  premises  described  in  the 
'  writ,  under  an  arrangement  with  him  that  she 
should  have  them  in  exchange  for  otlier  prem- 
ises which  she  gave  up  to  mm,  that  might  be 
regarded  by  the  jury  as  his  occupation.  The 
ruling  as  to  the  description  of  the  premises  was 
also  correct. 

Neither  the  principal  defendant,  nor  bis  sure- 
ties, after  having  given  this  bond  as  a  means 
of  obtaining  an  appeal  which  has  been  prose- 
cuted to  final  judgment  without  objection,  can 
now  be  permitted  todispntethe  validity  of  that 
judgment  on  account  of  the  dlfiFerence  which 
appears  between  the  language  of  tbe  bond  and 
that  prescribed  by  the  statute.  Granger  v, 
Parker,  3  New  Eng.  Rep.  416,  143  Mass.  186; 
FaU  River  v.  Riley,  1  New  Eng.  Rep.  743. 140 
Mass.  488. 

Tbe  only  remaining  question  is  whether  the 
plaintiff  was  entitled  to  rent  after  the  expira- 
tion of  bis  first  lease,  while  his  title  and  right 
of  possession  continued  under  a  second  lease 
which  took  effect  from  tbe  expiration  of  the 
first.  It  does  not  appear  how  this  could  have 
affected  the  rights  of  either  party  at  tbe  trial 
of  the  question  of  liability;  for,  upon  showing 
a  breach  of  tbe  bond  in  any  particular,  the 
verdict  and  judgment  should  nave  been  for  the 
penal  sum  named  in  it,  and  tbe  amount  for 
which  execution  was  to  be  awarded  should 
have  been  ascertained  in  a  subsequent  proceed- 
ing. Pub.  Stat.  cbap.  171,  t:§  9,  10.  In  de- 
termining that  tbe  rental  value  of  the  premises 
was  to  be  considered  up  to  the  time  when  the 
j)laintifl  obtained  possession  under  his  execu- 
tion, it  is  unnecessaiT  to  determine  what 
would  have  been  tiie  effect,  as  to  hidgmeot  and 
execution  in  the  original  suit,  If  tbe  plaintiff 
had  not  taken  his  second  lease,  and  if  tbe  ex- 
piration of  the  first  had  been  plei^ed  while  the 
suit  was  pending.  His  right  to  recover  when 
he  commenced  bis  action  was  established,  and 
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that  entitled  him  to  judgmrat  and  execotwo. 
In  the  absence  of  anytiimg  to  show  a  tAmngc, 
his  ri^t  continued  under  tbe  new  kue.  and 
judgment  and  execution  followed. 

A  fair  construction  of  the  language  of  tbe 
bond,  '  'all  rent  due  and  to  become  doe,"  m- 
cludes  rent  during  the  term  oit  the  aectmd  lease 
as  well  asof  the  first. 

JSrcej^iimt  overruled. 


Joshua  M.  SEAHS 
Charles  F.  CHOATE  et  al.,  Trustees. 

1.  Where  a  will  left  proD«Fty  ia  tmi  to 
pay  an  annuity  from  iSxe  inorane  tboeof 
to  testator's  sole  heir  at  law,  and  con- 
tained no  liatitetion  over  of  the  estate 
in  any  contingency  to  any  other  person, 
and  there  was  no  discretion  given  to 
the  trustees,  and  no  provision  that  tbe 
income  or  the  estatAgbould  not  be  alioi- 
able  by  the  beneficiary  or  attachable  by 
his  creditors,  and  it  appeared  that  tbe 
beneficiary  had  the  absolute  eqaltaUe 
^itle  both  to  the  inoome  of  the  trust 
property  and  to  the  property  itaelf,— 
lield,  that  tbe  tnurt  should  be  terai* 
natedand  the  property  conveyed  tothe 
beneficiary. 

3.  In  such  a  case  the  trust  will  not  be  con- 
tinued on  the  theory  tbat  the  testator 
intended  to  give  the  .beneficiary  only  a 
qnaiifled  equitable  •■ta.te  in  the  tnut 
property,  so  that  he  oonld  not  alienate  it 
nor  his  creditors  reach  it,  in  the  ab- 
sence of  clear  and  nneqnivoeal  laa* 
guagB  to  that  effect  in  the  will. 

(Suffolk  ^FUed  March  8, 

BILL  in  equity  for  the  termination  of  a  tniiL 
Decree/or  flaintjff. 
Joshua  ^rs  died  February  7,  1857,  leavinf 
a  last  will  and  teslameDt.containing  the  follow- 
ing clauses: 

"All  tbe  rest,  residue,'and  mnundo-of  my 
estate  I  give  to  said  Alpheus  Hardy,  Horam 
Harris,  and  Hu^h  Monl^mery  (executonand 
trustees  named  in  the  will),  their  hrirs  and  as- 
signs, as  joint  tenants  in  tnist,  to  hold,  invest, 
manage,  and  take  care  of  tbe  same  accordlngto 
their  best  knowledge  and  discretion;  and  I  wisli 
them  to  Invest  one  half  psrt  of  my  estste  ia 
favorable  purchases  of  real,  productive  estate, 
stores  to  be  preferred,  looking  well  to  tbe 
value  and  titles  thereof.  And  I  wish  them  to 
Invest  one  half  part  oT  said  estate  in  bottom 
mortgages  on  estates  which  shall  he  conadered 
of  twice  the  value  of  the  money  loentd  tbere- 
on,  the  title  of  such  estates  to  be  well  ex- 
amined. 

"I  give  to  my  son  Joshua  M.  Sears  the  som  of 
f  SO.WO  to  be  paid  to  him  at  the  age  of  (wmtr- 
one  years.  All  such  parts  of  the  income  ^ 
my  estate  which  may  be  necesaair  for  tbe  nip- 
port  and  education  of  my  son,  I  order  to  be 
used  for  tbat  purpose;  and  when  he  shall  be 
twenty-one  years  old  I  direct  that  $4,00(1 
be  paid  to  him  annually;  when  he  sbtll  be 
twenty-five  y<««,  old^^  jg^O^^^ 
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$10,000  per  year  wben  he  dull  be  thirty  years 
old." 

The  complainant  in  thia  case  alleged  that 
plainti£F  was  the  only  child  and  sole  hetr  of 
Joshua  Sears;  that  at  the  time  of  testator's  death 
plaintiff  was  a  minor,  and,  upon  hU  reaching 
the  age  ot  twenty-one  years,  Uie  court  had  directs 
ed  the  trustees  to  pay  over  to  him  all  the  prop- 
erty in  their  hands  and  constitutlDg  the  residu- 
ary trust  fund,  not  required  to  pay  plaintiff  the 
annuity  bequeathed  to  him  l>y  the  will,  and  such 
amount  had  been  paid;  that^  under  the  provi- 
sions and  operation  of  the  will,  plaintiff  had  the 
entire  beneficial  interest  both  in  the  income  of 
the  property  held  by  the  trustees  and  in  the 
property  itself;  that  no  reason  existed  for  the 
perpetuation  of  said  trast;  and  prayed  that  it 
might  be  terminated,  and  the  trustees  directed 
to  convey  to  him,  for  his  al»olute  use  and 
benefit,  all  the  trust  property  now  held  by 
tbem  for  bis  benefit. 

The  defendants  are  the  present  trustees  under 
the  will,  the  original  trustees  named  therein 
having  died. 

The  case  came  on  to  be  heard  on  bill  and 
answer,  and  was  reserved  by  C.  Allen,  J.,  for 
the  consideration  of  the  full  court. 
Mr.  R.  OIney,  for  plaintiff: 
In  this  case  the  plaintiff's  bill  does  not  draw 
in  question  the  propriety  of  the  decree  in  Sean 
V.  Bardy,  120  Hass.  524,  and  does  not  seek  to 
revise  or  reverse  it.  On  the  contrary,  the 
validity  and  full  operation  of  the  former  decree 
being  admitted,  what  the  plaintiff  now  puts  in 
issue  is  the  character  of  the  trust,  whose  ex- 
istence the  former  decree  rightfully  affirmed. 
This  case  invclves  a  difTereut  issue  of  law  from 
that;  to  wit;  whether  the  trust  created  for  the 
purpose  of  produciug  the  plaintiff's  annuity  is 
not  of  such  a  character  that,  upon  the  plaintiff's 
demand,  it  may  not  rightf  idly  be  terminated. 

The  power  and  duty  of  this  court,  as  a  court 
of  equity,  to  decree  the  termiuation  of  a 
trust,  and  a  conveyance  of  the  trust  estate 
to  the  beneficiaries,  when  all  the  interests 
under  it  are  vested,  when  all  the  beneficiaries 
rec^uest,  and  the  trxistee  coosents,  and  there  is 
no  object  or  purpose  of  the  trust  to  be  accom- 
plished or  satiafled  by  keeping  it  alive,  is  welt 
settled. 

Smith  v.  Harrington,  i  Allen,  566;  Boie- 
ditch  v.  Andrew,  8  Allen,  339;  Odell  v.  OdeU, 
10  Allen,  1;  Indies  v.  Hill,  106  Mass.  575;  Far- 
lovi  V.  Gojodrey,  109  Mass.  188;  Gheman  v. 
Cummin^,  2  New  Eng.  Rep.  8G0,  142  Mass. 
65,89. 

If  it  be  true  that  the  will  shows  an  intent  to 
secure  the  plaiijtiff  an  annuity  during  life,— 
"as  an  honorable  support,  not  exposed  to  the 
risks  of  his  improvidence  and  misfortunes, " — 
then  there  is  a  purpose  of  the  tixist  not  fulfilled 
'  and  requiring  its  continuance.  But  such  intent 
is  not  to  be  found  there, — is  neither  manifested 
^e^msa  terms  nor  capable  of  being  legally 

1.  If  the  intent  of  the  will  be  as  assumed 
in  Seart  v.  Hardy,  it  follows  that  the  equi- 
table life  estate  of  the  plaintiff  in  the  an- 
nuity of  $10,000  is  inalieoable  by  hitn,  and 
cannot  be  made  liable  for  his  debts,  either  at 
law  or  in  equity,  before  he  has  the  money  ac- 
tually in  hand. 

2.  And  it  is  true  that,  since  tbe  decision  in 
8  Mass. 


8eaT$-v.  JSiirtly,  this  court,  rejecting  the  English 
rule,  has  held  that  a  testator  may  give  an  eqoi- 
table  life  tenant  a  qualified  estate  in  income, 
which  be  cannol  alienate  by  anticipation,  and 
his  creditors  cannot  reach  at  law  or  in  equity, — 
even  without  a  provision  operating  as  a-  cesser 
or  limitation  of  tbe  life  estete  itaeu. 

Broadteay  Nat,  Bank  Y.AdamaflSA  Haas,  173. 

8.  But  in  every  such  case  the  intent  of  ttie 
dooor  to  give  a  qualified  and  limited,  and  not 
an  absolute,  estate  in  the  income,  must  appear 
from  the  terms  of  the  gift. 

4.  In  the  case  at  bar,  the  gd%  of  the  annuity 
is  absolute. 

'A  will  cannot  be  safely  interpreted  upon 
mere  probaUlities  as  to  the  testator's  meaning 

and  objects. 

See  htm  v.  Johnson,  1  New  Eng.  Rep.  729, 
141  Mass.  291. 

Mr.  John  F.  Colby,  for  defendants: 

Trusts  created  by  will  cannot  be  terminated 
until  the  purposes  for  which  they  were  made 
have  been  accomplished,  except  all  the  parties 
who  are  or  may  be  interested  in  tbe  trust 
property  are  in  existence  and  auijurit,  and  all 
consent  and  agree  thereto.  Such  agreements 
can  be  ratified  and  confirmed  by  the  court,  and 
a  decree  made  for  their  determination. 

Perry,  Tr.  chap.  82,  §  920;  Smith  v.  Harring- 
ton, 4  Allen,  566-568;  Bowditch  v.  Andretd,  8 
Allen,  m;Ine/i€s  v.  Hill,  106  Mass.  575;ironi# 
V.  Thornton,  19  N.  J.  Eq.  814. 

No  agreement  for  the  termination  of  this  trust 
has  ever  been  made,  and  the  purpose  for  which 
the  trust  was  made  cannot  be  accoraplisbed  dur- 
ingthe  lifeof  the  plaintiff.  Thispurpose  was 
"to  secure  to  the  son  an  honorable  support  dur- 
ing his  life,  not  exposed  to  the  risks  of  bis  im- 
providence or  misrortune." 

Hardy  v.  Start,  120  Mass.  541,  542. 

Such  intention  could  \»  carried  out  by  the 
trustees  without  violatingany  well-settledprin- 
ciples  of  law. 

Morton,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

In  Sears  v.  Hardy,  130  Mass.  584,  two  cases 
were  considered  together, — one  was  a  bill  in 
equity  by  the  only  child  and  heir  of  Jodiua 
Sears,  the  prayer  being  that  the  trustees  be  or- 
dered to  convey  to  the  plaintiff  so  much  of  the 
estate  in  their  hands,  and  the  surplus  income 
thereof,  as  was  not  required  for  the  payment  of 
the  annuities  provided  for  by  the  will;  the  other 
was  a  bill  by  tbe  trustees,  asking  for  instruc- 
tions as  to  their  duties  under  the  will.  The 
fourth  prayer  was  broad  enough  to  include  the 
(question  raised  in  the  case  at  rar,  but  the  ques- 
tion was  not  in  fact  raised ;  both  parties  conced- 
ing that  the  trustees  were  to  retain  In  their 
bands  enough  to  support  tbe  annuities;  and  the 
only  question  discussed  being  whether  the  sur- 

Elus  of  the  estate  should  be  paid  over  to  the 
eir  at  law,  discharged  of  the  trust.  The  ques- 
tion now  presented  was  not  raised  or  deadcd 
in  those  cases.  Under  the  decrees  in  those  cases 
the  trustees  retained  in  their  hands  suftlcientof 
theproperty  to  produce  a  net  income  of  $10,000, 
being  tbe  amount  of  tbe  annuity  payable  to  the 
heir  at  law. 

The  present  bill  alleges  that  the  plaintiff  has 
theentu^  beneficial  interest  both  in  tbe  income 
of  the  property  held  by  the  trustees  for  his 
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bniAfit,  and  in  the  property  itself,  and  prays 
tfaatthis  trust  may  be  tenninated  and  the  prep- 
ay conveyed  to  Dim. 

The  trastees  now  hcdd  the  trust  estate  upon 
the  simple  trust,  as  deflned  in  the  will,  to  pay 
the  plaintiff  $10,000  per  year.  There  is  in  the 
will  DO  limitation  over  of  the  estate  in  any  con- 
tingency, to  any  other  person;  there  is  no  dis- 
cretion given  to  the  trustees,  and  there  is  no 
provisiOD  that  the  income  of  the  estate  shall 
not  be  alienable  by  the  plaintiff,  or  attachable 
by  his  creditors. 

It  cannot  be  doubted  that  under  this  rule  the 
plaintiff  took  an  equitable  estate,  whicb  be 
might  alienate,  and  which  equity  would  apply 
to  the  payment  of  bis  debts.  I^rhatok  v. 
Cloon,  125  Mass.  268. 

It  is  said  in  the  opinion  in  the  former  case 
that  "it  is  conceded  by  all  parties  that,  in  order 
to  cany  out  the  plain  intention  of  the  testator 
to  secure  to  his  son  an  honorable  support  dur- 
ing his  life,  not  exposed  to  the  risks  of  his  im- 
providence or  misfortunes,  the  trustees  ^ould 
retain  in  their  bands  enou^  of  the  estate  to 
produce,  beyond  question,  the  annuls  provided 
for  in  the  will." 

It  la  quite  probable  that  the  testator  had  this 
idea  or  mtention  in  his  mind;  but.  If  he  had,  be 
failed  to  frame  bis  will  in  such  a  way  as  to 
carry  out  bis  intention.  This  court  has  held 
that  the  founder  of  a  trust  may  give  an  equi- 
table life  tenant  a  qualified  estate  in  income 
which  he  cannot  alienate,  and  whicb  bis  cred- 
itors cannot  reach.  Broadtcaj/  Nat.  Bank  v. 
AdaiM,  1^  Mass.  172.  But  in  order  to  give 
such  a  qualified  estate,  instead  of  an  absoTuie 
one,  the  language  of  the  founder  must  be  clear 
and  unec^uivocal  to  that  effect.  Taking  Ibis 
will  as  it  18,  we  should  not  be  justified  in  hold- 
ing that  the  plaintiff  tookauyttiing  leas  than  an 
absolute  estate,  both  in  the  income  and  in  the 
MraiM  of  the  trust. 

There  is  do  doubt  of  the  power  and  duly  of 
the  court  to  decree  the  tenninatton  of  the  trust, 
where  all  its  objects  and  purposes  have  been  ac- 
complished, where  the  interests  under  it  have 
all  vested,  and  where  all  parties  beneficially  in- 
terested desire  its  termination. 

Where  property  is  given  to  certain  persons 
for  their  benefit,  and  m  such  a  manner  that  no 
other  person  has  or  can  have  any  Interest  in  it, 
tbey  are,  in  effect,  the  absolute  owners  of  it; 
and  it  is  reasonable  and  just  that  they  should 
have  the  control  and  disposal  of  it,  unless  some 
good  cause  appears  to  the  contrary.  Smith  v. 
Harrington,  4  Allen,  Btnoditch  v.  Andmc, 
8  Alien,  889;  Stone,  Petitioner,  188  Mass.  476; 
iTichet  v.  Hill,  106  Mass.  670;  Underwood  v. 
£lM<M  Sat.  Bank,  2  New  Eng.  Rep.  80,  141 
Mass.  805. 

In  the  case  before  us,  the  trustees  hold  the 
fund  in  question  upon  a  simple  trust;  theplain^ 
tiff  is  the  absolute  equitable  owner  of  the  fund 
and  the  income;  be  may  alienate  them,  and 
they  can  be  reached  bv  bis  creditors.  If  the 
testator  bad  the  intentfon  of  guarding  against 
his  possible  improvidence  or  misfortune,  be 
failed  to  carry  bis  intention  into  effect,  and 
thus  the  reason  for  the  existence  of  a  trust  falls. 

We  are  of  opinion  that  the  plaintiff  is  entitled 
to  a  decree  terminating  the  trust,  according  to 
the  prayer  of  bis  Mil. 

Decree  for  plaintiff. 
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George  H.  BAKER 
e. 

Joseph  D.  BROWN  et  al. 
Hoses  E.  BO  WE  v.  SAME. 

1 .  The  ineome  of  a  tmst  may,  by  the 
foanderthereof,  without  technicaJtenne, 
be  made  inalieiukbla  by  the  object  of 
the  bomity,and  exempt  from  his  debts. 

3.'Where  the  residue  of  an  eata.te  is  de- 
vleedto  the  eUldren  of  tiie  teBtatrix 
ImpreflBed  with  a  trust  for  tbe  mpport 
of  their  tether  during  lif^— the  amoant 
to  be  devoted  thereto,  and  the  means  of 
applyinf^  it,  by  continuing  or  reoeivinfr 
bun  as  a  meiuber.of  their  own  hooseboid, 
by  personal  care  aod  attention  to  fats 
wants,  or  otherwise,  resting  wholly  in 
their  discretion  so  long  as  they  do  not 
abuse  their  trust,— a  court  of  eqvt^ 
will  not  put  a.valuatloBBpoathefiats- 
er'B  necessary  aapport.  mml  order  tbe 
daughters  to  pay  It  over  to  his  credl- 
tors*  leaving  him  to  be  sapported  by 
charity  or  by  the  town. 

OUddlesez  FUed  Mandi  S,  UMli 

ON  appeals  from  judgments  sustaining  de- 
murrers and  dismtesing  bills  in  equity. 
Billt  ditmitted. 

Bills  to  require  residuary  devisees,  charged 
with  the  suppcHt  of  their  tetber,  to  pay  over  lo 
judgment  creditors  such  sums  as  may  be  eqoir- 
alenl  to  tbe  fair  expense  of  bis  support 

The  plaintiff  Baker  obtained  jndgmeat 
against  defendant  Joseph  D.  Brown,  the  elder, 
and  execution  thereon  was  returned  unsatisfied. 

The  plaintiff  Rowe  obtained  jodgineBt 
against  the  same  defendant,  and  execution  IImr- 
on  was  returned  unsatisfifMl  in  pari 

The  bills  ren)ectively  alleged  that  ,oa  the  S4(h 
day  of  March  last  past,  one  Lucv  R  &own.  of 
said  Concord,  the  wife  of  saia  above-named 
judgment  debtor,  Joseph  D.  Brown,  died,  leav- 
ing a  will,  wblcb  said  will  was  duly  proTed  and 
alkiwed  as  tbe  last  will  and  teeUment  of  Mid 
deceased  on  the  foiu'th  Tuesday  of  April,  1881 
and  letters  testamentary  duly  issued  to  sua 
Joseph  D.  Brown,  the  younger  of  that  mme, 
as  executor  thereof,  in  aod  by  the  probate  court 
for  Bud  county;  that  tbe  said  Lucy  R.  Brows 
died  seised  of  certain  real  estate  in  said  Coin- 
mbnweaith  of  great  value,  to  wit,  as  he  is  in- 
formed and  believes,  of  tbe  value  of  $10,000, 
and  other  real  and  personal  ^ro^ert^  at  a  value 
to  tbe  plaintiff  unknown. 

And  the  plaintiff  says  that  tbe  said  Lucy  & 
Brown  did,  in  and  by  s  id  will,  provide, 
among  other  things,  as  follows:  "It  is  my 
desire  that  my  husband  shall  have  his  support 
out  of  my  property  during  bis  life;  tboefore. 
all  tbe  rest,  residue,  and  remainder  of  my  es- 
tate, both  real  and  personal,  after  the  payment 
of  my  just  debts  and  funeral  charges  SM  the 
legacies  before  named,  whidi  are  to  be  psid 
within  six  months  after  my  decease,  I  give.and 
devise  to  my  daughters,  Abby  Brown  and 
Mary  Brown,  and  Uieir  heirs  and  assigns  for- 
ever, subject  to  tbe  condition  that  tliey  sop- 
port  their  father  during  bis  life."  And  the 
plaintiff  says  that  the  ^^^T^j^^^.  Biowd. 
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the  judratent  debtor,  under  and  hy  virtue  of 
the  said  will,  became  entitled  to  a  property 
right,  title,  or  interest,  legal  or  equitable,  in 
prc^wrty  and  estate  of  said  Lucy  K.  Browr, 
wluch  cannot  be  come  at  to  be  attached  or 
taken  on  ezecotion  in  a  suit  at  law  asainst  nid 
Indgmt  nt  delAor;  that  the  said  Abby  and  Mary 
Brown  have  accepted  the  above-recited  devise 
and  bequeet 

The  bills  respectively  pray  that  said  Joseph 
D.  Brown,  the  said  judgment  debtor,  and  said 
Joseph  D.  Brown,  the  younger  of  that  name, 
and  said  Abby  Brown  and  said  Mary  Brown, 
may  be  restrained  from  the  alienation,  sale,  or 
transfer,  to  any  person  or  persons  whatever,  of 
the  interest  of  said  Joseph  D.  Brown,  the  Mid 
judgment  debtor,  under  said  will  of  Lucy  R. 
Brown,  deceased;  and  tbat  said  Abby  Brown 
and  Mary  Brown,  aforesaid,  may  be  ordered  to 
pay  over  to  the  respective  orators  sucb  sum  or 
sums  of  money  as  shall  be  found  by  this  court 
to  be  equivalent  to  the  fair  and  reasonable  ez- 

Esnse  of  the  support  of  the  said  Joseph  D. 
rown,  the  said  judgment  debtor,  at  such  time 
or  times  as  to  this  honorable  court  shall  seem 
meet,  during  the  lifetime  of  said  Joseph  T). 
Brown,  said  judgment  debtor,  until  the  amount 
of  the  said  judgments  shall  have  been  satisfied, 
together  with  all  costs  of  suit. 

Joseph  D.  Brown,  Sr.,  Abby  Brown,  and 
Muy  Brown,  the  defendants,  demurred  lo  ihe 
Ulk,  and  forcanse  of  demurrer  all^:ed:(l}that 
the  plainti^  have  not  stated  such  cases  as  en- 
title ibom  to  any  relief  in  equity  against  these 
defendants,  or  any  of  them;  (3)  that  said  bills 
do  not  show  that  said  Joseph  D.  Brown,  the 
elder,  has  any  rupht,  title,  or  interest,  legal  or 
equitable,  in  said  property  or  estate  of  Lucy 
R.  Brown,  which  can  be  applied  to  the  pay- 
ment of  said  judgment  debts  as  prayed  for  in  the 
Mils;  (8)  that  the  plaiottfls  do  not  &ow  by  their 
said  bills  that  defendant  Joseph  D.  Brown,  Jr., 
has  any  interest  in  this  sui^  or  Is  a  necessary 
or  proper  party  thereto. 

Afr.  E.  O.  fiooaia,  tor  the  respective  plain- 
tiffs: 

The  estate  is  to  Abby  and  Ma^  Brown  in 
fee,  upon  a  trust  in  favor  of  Joseph  D.  Brown, 
Sr.,  and  is  not  an  estate  upon  condition. 

2  Washb.  Real  Prop.  p.  8;  Taft  v.  Morte,  4 
Met.  538;  Stanlej/  v.  (^t,  72  U.  8.  5  Wall.  166 
(18  L.  ed.  509). 

In  the  case  at  bar,  if  the  devise  to  Abby  and 
Maiy  Brown  be  construed  as  of  an  estate  or 
condition,  the  right  of  entry  for  condition 
broken  would  be  Tn  these  daughters  and  in  the 
other  heirs  of  the  testatrix,  and  not  in  the  judg- 
ment debtor.  A  Ineach  of  condition  would 
work  a  forfeiture,  defeat  the  devise,  and  let  in 
the  heirs. 

Stanley  v.  Colt,  tujmi. 

The  equitable  interest  of  Joseph  D.  Brown, 
Sr.,  in  mid  estate  of  Lucy  R.  Brown  can  be 
applied  to  the  payment  of  ols  debts,  as  prayed 
for  in  said  bills. 

Snowdon  v.  Dales,  6  Sim.  524;  Page  v.  Way, 
8  Beav.  20;  YounghuAand  v.  Qitbome,  1  Coll. 
400. 

The  provision  in  the  will  of  Lucy  R.  Brown 
in  favor  of  Joseph  D.  Brown,  Sr.,  is  of  the 
nature  of  a  legacy,  and  can  be  enforced  eiUier 
by  a  bill  in  equity,  or,  if  in  arrear^  by  an  ac- 
tum at  law. 
a  Mam. 


Pub.  Stat.  chap.  186,  §  19;  FarwUv.  Jacobs, 
4  Mass.  684;  Baker  v.  Dodge,  2  Pick.  619; 
Sicatey  v.  Little,  7  Pick.  296;  Oroeker  v.  Oroeker, 
n  Pick.  252;  Pinkerton  v.  Sargent,  118  Mass. 
110, 118;^tfnr^  V.  Airre»,6Allen.  500; Shddon 
V.  Purple,  IS  Pick.  528; iSAsrmaAV.  Sherman,  4 
Allen,  892. 

The  judgment  debtor  is  the  only  cestui  que 
trvat.  Although  trusted  have  a  discretion  as 
to  the  time,  mode,  or  amounts  in  which  a 
trust  fund  is  to  be  applied  for  the  eeetui  que 
trust,  yet,  if  no  one  else  has  any  interest  in  the 
fimd,  It  can  be  taken  for  his  debts. 

Gray,  Restraints  on  AUeilation,  p.  78,  §  115; 
Danids  V.  Etdredae,  125  Mass.  856. 

In  Phrbet  v.  Lothrop,  187  Mass.  523,  the 
remedy  sought  and  granted  was  the  right  to 
receive  accruing  income,  which  is  clearly  liable 
to  creditors  unless  It  Is  so  limited  as  to  restrain 
alienation.  The  only  difference  between  the 
case  at  the  bar  and  that  last  cited  is  in  the 
measure  of  income  of  legatee.  The  will  affords 
no  evidence  of  intention  tbat  the  Interest  of 
Joseph  D.  Brown,  Sr..  should  not  be  liable  for 
his  debts;  and  such  Umttatlw.  cannot  be  sup- 
plied by  implication. 

Sparkawk  v.  Cloon,  125 Mass.  267;  Piekentv. 
Dorrie,  %  West  Rep.  420,  20  Mo.  App.  1. 

The  annual  value  of  the  estate  created  can 
be  ascertained.  It  would  be  an  unreasonable 
and  strained  construction  of  this  bequest  to  con- 
sider it  a  provision  for  mere  absolute  neres- 
sities. 

Crocker  V.  Crodcer,  11  Pick.  368. 

The  annual  value  of  (he  estate  of  the  judg- 
ment debtor  is  measnred,  not  by  the  income  of 
the  trust  estate,  but  by  the  reasonable  cost  of 
support  of  the  cestui  que  trust,-  wbo  is  not  11m- 
iic»  as  to  place  of  support,  but  entitled  to  a 
reasonable  support  or  its  equlralent  in  cash, 
notwithstanding  he  may  have  the  aUllty  to 
support  himselFby  other  means. 

I^rker  v.  Parker.  126  Mass.  488;  Hvlhard 
V.  Hubbard,  12  Allen,  586;  Pettee  v.  Case,  2  Al- 
len, 546;  Wilder  v.  WhitUmore,  15  Mass.  262. 

The  trust  property  is  chargeable  with  the 
payment  of  the  support. 

German  v.  Shermav,  4  Allen,  893;  Pinkerton 
V.  Sargent,  113  Mass.  110. 

Mr.  S.  Hoar,  for  defendants: 

It  is  now  well  settled  in  this  Commonwealth 
that  a  person  having  the 'entire  disposal  of  prop- 
erty may  settle  it  in  trust,  in  favor  of  another, 
in  such  a  manner  as  to  secure  to  the  beneficia- 
ry the  enjoyment  of  it  during  his  life,  with- 
out making  it  subject  to  be  taken  by  his  cred- 
itors for  the  payment  of  his  debts. 

Perkins  v.  Hays,  8  Gr^,  405;  Halt  v.  Wil- 
liams, 120  Mass.  844;  Foster  v.  Foster.  183 
Mass.  179;  Broadway  Nat.  Bank  v.  Adams,  Id. 
170. 

It  is  a  principle  of  construction,  too  well 
settled  to  need  a  citation  of  authorities,  that  the 
intention  of  a  testator  is  to  be  ascertained  a 
consideration  of  the  whole  will,  and  tbat  the 
use  of  particular  technical  words  is  not  neces- 
sary to  give  effect  to  that  intention,  if  it  is 
clearly  expressed  without  them.  It  has  long 
been  an  established  principle,  in  England  as 
well  as  in  this  country,  that  a  trust  fund  can- 
not be  reached  by  creditors  when  its  primary 
object  is  the  maintenance  and  support  of.tDe 
beneficiary.  Digized  by  LjOOg  IC 
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Tieopmy  v.  Btvton,  10  Sim.  487;  Qodden  v. 
Crowhunt.  10  Sim.  6^:  Holme*  t.  Pennej/,  8 
E.  &  J.  90;  ^SMfer  t.  Fosfor.  188  MasB.  170; 
Hotdahip  v.  Patterson,  7  WatU,  547;  AMhuni 
V.  Gitwn,  5  Watta  &  8.  828;  jSrtwcn  v.  Wil- 
liamaon,  86  Pa.  888;  Pope  t.  8  B.  Mod. 

6fl;  M<*?«  V.  Handly.  lOGratt.  836;  White  v. 
W/iito,  80  Vt.  838;  Rvtaell  v.  QHnneU,  105 
Mass.  426.  ' 

It  is  to  be  observed  ibat  this  case  is  stronger 
for  the  ddfendantB  than  mos'tof  tbecasesubove 
cited.  It  is  not  a  ^ft  of  the  income,  or  part  of 
tbe  income,  of  certain  property,  to  be  applied  to 
Joseph  D.  Brown's  support,  which  womd  cive 
him  a  rested  interest  in  the  income,  limited 
merely  as  to  its  application.  It  is  a  gift  to 
Abby  Brown  and  Afarr  Brown  on  condition 
that  they  support  Joseph  D.  Brown.  His  sup- 
port from  day  to  day  is  what  baa  been  given 
by  the  providons  ot  the  will,  and  tbis  is  not  his 
till  he  has  received  it;  hence,  for  this  reason 
also,  it  is  evident  that  he  cannot  anticipate  it, 
and  his  creditots  cannot  attach  it  or  take  it  on 
executiuD,  as  it  is  exempt  by  statute. 

Pub.  Stat.  chap.  171,^  84. 

Moreover,  tbe  defendants  Abhy  Brown  and 
Mary  Brown  caonot  fulfill  the  condition  of  the 
demise  bv  supporting  anyone  else;  and  neither 
Joseph  f>.  Brown  nor  this  court  can  call  up- 
on them  to  do  anything  else.  This  court  can- 
not give  to  the  creditors  of  Joseph  D.  Brown 
any  larger  right  than  Brown  himself  has. 

llaU  V.  Wtlliania,  12C  Mass.  344,  346;  Broad- 
way  Nat.  Sank  v.  Adams.  138  Mass.  174. 

If  Joseph  D.  Brown  should  voluntarily  sup- 
port himself,  or  receive  his  support  from  any 
other  source  for  a  limined  time,  it  is  submitted 
that  neither  he  nor,  in  case  of  bis  death,  his 
administrator  could  demand  of  Abby  Brown 
or  Mary  Brown  tbe  value  of  his  support  dur> 
ing  such  limited  time;  yet  the  plaintifrs  prayer 
is  that  he  should  get  his  support  from  some 
other  source  than  ^ia  properly,  or  starve,  and 
that  the  money  value  of  that  support  abould 
be  taken  from  the  defendants  and  given  to  them. 
Am  it  dott  not  appear  that  Jose^  D.  Brown 
has  any  other  property  or  means  of  support,  to 
grant  the  prayer  of  tbe  plaintiff's  bill  would  be 
contrary-  to  the  spirit  of  our  statutes,  which  is 
16  leave  for  tbe  personal  use  of  the  debtor  at 
least  enough  for  his  support. 

Pub.  Stat.  chap.  171,  %  84;  chap.  162,  §  21. 

It  is  submitted  Uiat  tbe  defendant  Joseph  D. 
Brown,  Jr.,  executor,  has  no  interest  whatever 
in  this  suit,  and  that  he  is  not  a  necessary  or 
proper  party  thereto;  and  therefore  his  sepa- 
rate demurrer  ought  to  bo  stistained,  with 
costs. 

C.  Allen,  t/1,  delivered  the  opinion  of  the 
court: 

It  was  decided  in1  Broadway  2iat.  Bank  v. 
Adam$,  183  Mass.  170,  that  the  founder  of  a 
trust  may  secure  the  income  of  it  to  the  object 
of  his  bounty  by  providing  that  it  shall  not 
be  alienable  by  him,  or  be  subject  to  be  taken 
by  his  creditors.  Such  provision  need  not  be 
in  express  terms,  but  It  is  sufflcient  if  the  inten- 
tion IB  fairly  to  be  nthered  from  the  Instru- 
ment when  construed  in  the  light  of  the  cir- 
cumstances. The  only  question  in  the  present 
case  is  whether  enough  appears  to  show  such 
Intention. 
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The  existing  circumstances  are  not  so  fully 
disdoaed  as  might  be  wished,  but  it  appean 
that  the  testatrix  was  a  married  woman,  pos- 
sessed of  real  estate  in  this  Commonwealtli 
ofthe  value  of  $10,000.   The  averment  of  utber 
puroperty  is  too  vague  to  be  considered  as  of  any 
significance.  And  in  her  will  she  expressed  her 
desire  that  her  husband  should  have  his  sup- 
port out  of  her  property  during  his  life;  and 
therefore,  after  giving  $2,100  in  pecuniary  leg- 
acies to  other  persons,  ^  gave  all  tiie  residiK 
of  her  estate  to  two  ^u^ters.  subject  to  tbe 
condition  that  they  support  their  father  during 
his  life.   In  one  of  the  two  cases  now  before 
us.  it  appears  that  the  plaintifl  recovered  a  judg- 
ment against  tbe  husband  (or  about  $160,  a 
year  before  the  will  was  executed,  on  whi^ 
less  than  $9  had  been  paid.    Id  the  other  case, 
it  does  not  appear  when  the  [daiDtiff*8  claim 
accrued.   There  is  no  averment  in  ^tber  case 
that  tiiereal  estate  was  iocome-prodociDg,  or 
that  the  husband  had  any  property,  income, 
business,  or  means  of  sup[>ort,  except  from  his 
daughters.  In  the  absence  of  anything  to  show 
the  contrary,  it  may  fairly  be  inferred  tbait  tbe 
daughters  upon  whom  this  duty  of  supporting 
their  father  was  cast  were  of  age,  and  tnat  they 
were  unmarried  and  lived  with  their  parents. 
They  retained  their  maiden  names.    There  is 
nothing  to  show  how  much  tbe  estate  would 
be  diminished  by  the  debts  which  are  referred 
to  in  the  will,  and  by  the  funeral  charves 
and  expenses  of  administration.   The  reMoae 
must  necessarily  be  quite  moderate  inamounL 
The  will  does  not  provide  that  the  income  oS 
this  residue  shall  he  paid  to  the  bmeflciaiy,  og 
devoted  In  whole  to  bis  use.   Thm  is  no  pro- 
vision for  the  payment  of  any  money  at  aU  to 
him;  but  his  daughters  are  to  support  bim. 
His  age  is  not  given,  but  he  had  five  (diildren. 
two  married  daughters,  a  son  old  enou^ 
to  be  appointed  executor  of  the  will,  and  tbe 
two  daughters  to  whom  the  renduewas  iciven. 
In  the  absence  of  any  averm«it  to  tbe  contrary, 
it  Is  a  fair  inference  that  he  was  pretty  wdl 
along  in  years,  poor,  dependent  upon  the  sup- 
port to  be  furnished  by  bis  daughtcra.  There 
was  probably  some  good  reason  why  no  bequest 
was  made  directly  to  him;  it  may  have  been 
bis  age.  infirmity,  incapacity,  condition  of  in- 
debtedness, or  other  reason  not  disclosed.  It 
is  aoffldently  apparent  that  the  testatrix  in- 
tended that  the  trust  imposed  upoo  ber  danjdi- 
ters  should  be  discharged  by  them  personafly, 
by  furnishing  to  their  father  from  time  to  time 
food,  clothing,  fuel,  shelter,  medicines,  care 
and  nursing,  as  he  might  need  them;  and  prob- 
ably tbis  support  was  to  be  furnished^  on  the 

Eremises  where  they  all  lived.  Assuiningit  to 
e  true  Uiat  they  lived  inabouseowned  by  the 
testatrix,  the  case  would  be  stionjter  for  im- 
plying that  tbe  support  was,  in  their  option,  to 
be  there  furnished,  than  in  Parker  v.  Parker. 
126  Mass.  488.  or  IhceUey  v.  DweUey,  4  New 
Eng.  Rep.  41, 148  Mass.  509,— in  both  of  which 
cases  it  was  held  that  tbe  beneficiary  had  no 
riirht  to  demand  a  support  elsewhere. 

Clearly,  the  beneficiary  baa  no  rl^t  to  Ae 
income  cf  the  devised  estate,  which  be  can 
control;  but,  to  use  tbe  language  of  Lord  Hat- 
terly,  the  trustees  are  to  apply  the  same,  "with 
thdr  own  hands,  as  it  were,'  to  the  use  of  their 
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The  amount  to  be  devoted  to  bis  support, 
and  the  manDer  of  applying  it,  by  continuiDg 
or  receiving  him  as  a  momber  of  their  own 
hdisehold,  by  personal  care  and  attention  to  bis 
wants,  or  otberwise,  rests  wholly  iu  their  dis- 
cretioD,  wloDg  as  they  do  not  abuse  their  trust. 
Lnder  this  state  of  things  a  court  oS  equity 
will  not  put  a  valuation  upon  his  necessary 
support,  and  order  bis  daughter  to  pay  it  over 
to  ca^itoia,  leaving  him,  it  may  be,  to  be  sup- 
ported by  (jiarity  or  by  the  town.  A  credi- 
tor's claim  is  not  so  high  as  that.  Broadway 
Nat.  Bank  t.  AtUimi,  188  Mass.  170,  and  cases 
cHed.  See  also  T^aeiumt  v.  Mintzer,  100  Pa, 
157;  Stnb  v.  Whitehead.  Ill  111.  247;  Lam- 
pert  V.  Baydel,  8  West.  Rep.  172,  20  Mo.  App. 
Al«;  Chambers  v.  SmWe,  L.  B.  8  App.  Cas. 
796,  806,  807,  811,  812. 

BiOs  dum{$ied. 


Charles  H.  NORTH  el  at.  . 

«. 

MERCHANTS  &  MINERS  TRANSPOR- 
TATION CO. 

1.  Where  a  carrier's  bill  of  lading  pro- 
vides that  the  goods  were  to  be  dellTered 
at  its  certain  wharf  to  the  shippers  or 
their  assigns,  on  payment  of  freightand 
charges,  a  contract  of  the  carriers  to 
forward  the  goods  to  some  other  place 
can  not  be  implied  from  marks  and 
directions  on  the  bill,  indicatingthatthe 
shipper  intended  some  other  idtimate 
desnnation. 

3.  Where  carriers  under  such  a  bill  of  lad- 
ing ondertake  to  forward  the  goods 
to  the  destination  indicated  by  the 
marks,  it  is  a  breach  of  daty  to  de- 
liver the  goods  to  a  connecting  line 
without  the  inatmctions  contained  in 
their  bill;  for  which  they  will  be  liable 
in  case  of  loss. 

(Suffolk — March  8,  1888.} 

OK  defendant's  exoeptjons.  (herruied. 
Action  of  contract,  with  counts  in  tort. 
At  the  trial  it  apiieaied  that  the  defendant 
was  a  common  carrier  by  water  between  the 
ports  of  Boston,  ^ass.,  Norfolk,  Va.,  and  Bal- 
tinaore,  Md.:  that  the  plaintifb  delivered  the 
goods  described  in  their  dsclaration  to  the  de- 
fendant, to  be  transported  by  steamship  B  01, 

appointed  to  sail  ,  or  by  any  other  sueceed- 

ingateamer  or  vessel,  to  the  wharf  of  the  above 
mentioned  company  at  Norfolk,  and  there  to  be 
delivered  to  the  order  of  Charles  H.  North  & 
Co..  or  his  assigns,  if  called  for  by  liim  or  them 
as  in  this  contract  provided,  he  or  they  paying 
freight  and  charges  thereon,  and  average,  if 
any;  and  received  from  the  defendant  a  bill  of 
lamng  or  receipt. 

The  defendant  transported  the  goods  to  Nor- 
folk in  its  steamer  "Berbsbire."  The  line  of 
the  defendant  ended  at  Norfolk.  From  that 
point  the  usual  and  only  practicable  route  for 
mercbandiiie  destined  for  Windsor,  N.  C. ,  wasrby 
Lawson's  Express  from  the  wharf  of  the  de- 
fendant at  Norfolk,  about  2  or  8  miles,  to  the 
statiMi  of  the  Seaboard  Railroad  Company  at 
Fortsmonth,  Ya.,  thence  by  the  Seaboard  Rail- 
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road  about  80  milen  to  Plymouth,  N.  C. ,  and 
thence  by  steamer  on  the  river  Casbia,  about 
40  miles,  to  Windsor.  These  several  connecting 
lines  were  Independent  of  each  other. 

The  goods  arrived  and  were  landed  on  the 
wharf  of  the  defendant  at  Ncnfolk  on  or  about 
August  4,  1864.  They  were  then  ddivered  by 
the  defendants  to  Lawson's  Express  without 
the  aforesaid  instructions.  Lawson's  Express 
delivered  the  eoods  to  the  Seaboard  Railroad 
Company,  ana  gave  to  it  the  same  instructions 
which  tbey  had  received  from  the  defendant, 
as  shown  by  their  receipt.  The  defendant  col- 
lected its  cha^  for  carrying  the  goods, 
amounting  to  $18.57,  of  Lawson's  Express,  and 
the  Express  collected  that  sum  and  its  own 
charge  of  $1.95  in  addition,  of  the  Sea- 
board Railroad  Company,  on  delivery  of  the 
gooda 

The  goods  arrived  safely  at  Windsor,  N.  C, 
and  were  there  delivered  to  Skirveo  by  the  last 
carrier  in  the  line,  without  requiring  him  to 
jHvduce  the  hill  of  lading. 

Ou  or  about  August  2,  1884,  the  plaintiffs  in- 
dorsed the  bill  of  lading  in  blank,  and  sent  it, 
attached  to  the  receipted  bill  for  the  goods,  by 
the  Adams  Express  Company,  to  Windsor,  and 
directed  tbe  express  company  to  present  the 
bill  to  Skirven  for  payment,  and,  upon  receiv- 
ing payment  thereof,  to  deliver  to  bim  the  re- 
ceipted bill  and  the  bill  of  lading.  Subse- 
quently the  Adams  Express  Company  returned 
the  receipted  bill  and  the  bill  of  ladmg  to  the 
plaintiffs,  and  informed  them  that  they  bad 

? resented  the  bill  to  Skirven,  and  he  had  re- 
used to  pay  it. 

The  agent  of  the  defendant  testified,  against 
the  p&intiff's  objection,  that  it  was  the  general 
custom  of  the  defendant  line  and  of  other  steam- 
ship lines  and  railroad  companies  in  Boston 
and  New  York,  when  they  received  merchan- 
dise for  transportation  marked  for  points  be- 
yond tlie  ends  of  their  lines,  to  forward  the 
same  from  tbe  end  of  their  lines,  by  connecting 
lines,to  its  destination,  in  all  cases  where  bills  of 
lading  or  receipts  were  issued  similar  to  the  one 
in  qaestton. 

The  defendant  requested  tbe  court  to  in- 
struct the  jury  that  the  duty  of  tlie  defendant 
was  only  to  transport  the  goods  to  Norfolk  as  a 
common  carrier,  and  to  forward  them  from  that 
point  to  Windsor,  N.  C. ;  that  if  the  defendant  de- 
livered the  goods  to  the  connecting  carrier  at 
Norfolk  in  good  order  and  condition,  with 
proper  instractions  In  regard  to  forwardingand 
delivering  thesame.  it  was  not  liable  to  tbe  plain- 
tiff in  this  action:  and  that  upon  all  the  evidence 
the  plaintiffs  were  not  entitled  to  recover;  but 
the  court  refused  so  to  instruct  the  jury,  and  in- 
structed them  that,  upon  the  whole  evidence, 
tbe  plaintiffs  were  entitled  to  a  verdict  as  a 
matter  of  law. 

To  these  instructions  and  lefusals  to  instruct, 
the  defendant  excepted. 

Mr.  Richard  Stone*  for  defendant: 

The  law  is  well  settled  in  this  Common- 
wealth that  a  corporation  established  for  the 
transportation  of  goods  for  hire  between  cer- 
tain points,  and  receiving  goods  directed  to  a 
more  distant  place,  is  not  responsible  beyond 
the  end  of  its  own  Une,  as  a  common  carrier, 
but  only  as  a  forwarder,  unless  it  m^kes  a  pos- 
itive agreement  extendi^(sJ(ji^iQ^00^le 
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Nutting  V.  Cornieetieut  River  R.  Co.  1  Gray, 
503;  Judson  v.  Wettem  R.  Co.  4  Allen,  520; 
Darling  v.  BotUm  &  W.  R.  Co.  11  Alien,  895; 
BurroitgTu  v.  Norteich  db  W.  R.  Go.  100  Mass. 
26;  Wathlmm  Jf.  i&g.  Go.  v.  Providence  <£ 
W.  R.  Oe.  118  Mass.  m. 

And  tbe  same  rale  Is  adopted  tn  most  of  the 
State& 

Myriek  t.  Michigan  Cent.  B.  Co.  107  U.  8. 
102  (27  L.  ed.  ^  825). 

A  delivery  of  goods  to  a  carrier  for  trans- 
port^iOD,  marked  and  directed  to  a  distant 
place,  has  been  beld  to  show  Uiat  the  goods 
were  Inteoded  to  be  transported  to  that  place. 

Darling  v.  Boaton  AW.R.Co.  11  AUen,  295; 
and  cases  cited  above. 

"It  may  be  assumed  tiiat  this  receipt  was  not 
intended  to  contain  the  whole  of  the  contract 
between  the  parties,  but  that  tbe  general  course 
of  this  department  of  the  defendant's  bnsiness, 
and  the  practices  and  arrangements  which  they 
had  adopted  in  relation  tolt,  were  implied  in 
and  made  a  part  of  the  contract  under  whicb 
tbe  goods  were  received. 

Wa«/ibvm  dh  M.  ISfg.  Co.  v.  Providence  A 
W.R.  Co.  113  Mass.  490. 

The  case  of  Simkim  v.  Nortov^  A  N.  L.  S.  B. 
Co.  11  Cusb.  102,  was  similar  to  the  present 
case.  There,  gooda  destined  for  the  plaintiff 
atEastville,  Va..  were  delivered  to  tbe  agent 
of  an  asBodation,  consisting  of  two  railroad 
companies  and  a  steamboat  company,  the  three 
companies  together  forming  one  continuous 
line  of  transpwrtation  from  Boston  to  New 
York.  A  receipt  was  given  for  tbe  goods,  in 
which  the  articles  were  described  as  "one  uase 
of  merchandise  *  *  *  to  be  forwarded  by 
steamboat  and  raUroad,"  and  by  which  tbe  com- 

Sany  promised  "to  forward  by  its  railroad,  and 
eliver  to  or  order,  at  its  depot  in  ." 

Tbe  goods  were  carried  to  New  York,  and 
there  put  on  board  a  sailing  vessel  bound  for 
Norfolk.  It  was  held  that  the  defendant  was 
liable  as  carrier  only  to  New  York,  and  from 
there  as  a  forwarder  to  the  place  of  destination. 
Mr.  W.  H.  H.  Emmons,  for  plaintiff: 
Tbe  place  of  delivery  ezivessly  stated  in  the 
contract  is  the  defendant's  wharf  at  Norfolk, 
Va.,  and  nowhere  else. 

The  marks  on  tbe  goods  and  in  tbe[margin  of 
tbe  bill  of  lading  are  not  part  of  tbe'  contract, 
and  cannot  control  its  express  terms.  Those 
marks  are  for  the  purpose  of  identitying  tbe 
goods  to  be  orried,  and  to  indicate  tneir  ulti- 
mate destination  when  the  terms  <^  the  contract 
have  been  complied  with. 

Rome  R.  Co.  v.  Svllivan,  25  <3a.  928;  L&tby  v. 
Ingalle.  124  Mass.  503-505. 

The  usage  claimed  by  the  defendants  (even 
if  it  existed)  could  not  control  the  defendant's 
express  contract. 

Clark  V.  Baker.  11  Met.  186-190;  Diekinton 
v.  Gov,  7  Allen.  84;  Brown  v.  Fatter,  118  Mass. 
186-189. 

The  plaintiffs  were  not  bound  to  claim  the 
goods  until  a  reasonable  time  after  their  arrival 
ra  Norfolk,  Va.  As  the  defendant  forwarded 
them  immediately  upon  their  arrival  at  Nor- 
folk. Va.,  the  pUdntus  had  no  opportunity  to 
claim  them  at  all. 

If  defendant  exceeded  Its  contract,  and  de- 
livered tbe  plaintiffs*  goods  in  a  way  or  for  a 
purpose  not  authorizM  by  the  contract,  the 
196 
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plaintiffs  are  entitled  to  recover,  altfaoagh  the 
defendant  bad  no  wrongful  intent. 

Bail  V.  Boston  &  W.  R.  Co.  14  AUcd,  44S; 
iMverty  v.  Snetken,  68  N.  Y.  522. 

A  misdelivery  of  tbe  goods  is  a  convcnioB. 

HaU  V.  Boaton  A  W.  R.  Go.  14  Allen,  489; 
Fo7i>eev.  BoOon  A  L.  R.  Co.  133  Mass.  IM; 
CUi/lin  V.  BoMton  AL.U.Oo.7  Allen.  845;  At- 
derman  v.  JSaetern  R.  Co.  115  Haas.  285. 

A  bill  of  lading  is  to  be  construed  moat 
strongly  against  tbe  carrier. 

Hooper  v.  WeOs,  27  Cal.  11. 

The  burden  la  apou  defoidant  to  diow  %. 
compliance  with  the  contract. 

Aldeny.  Pearaon,  8  Gray,  842-848. 

If  the  contract  does  not  in  express  terms  ma- 
thorize  the  forwardint  of  the  goods  beyond 
Norfolk,  Va. ,  tbe  burden  is  on  tbe  defendant 
to  ^ow  authority  from  tbe  plaintiffs  to  so  for- 
ward them. 

Tbe  evidence  expressly  negatives  sacb  au- 
thority. 

Even  if  defendant  had  authority  to  forwaid 
the  goods  beyond  Norfolk,  Va,,it  wasalsoboiuid 
to  correctly  forward  the  pudutiffs'  fatftrao- 

tions. 

Hutefiingg  v.  Ladd,  16  Mich.  493-601;  JbAa- 
eon  V.  AC  F.  Cent.  B.  Co.  88  N.  Y.  610. 

Tbe  plaints'  inatructiona  in  the  hill  of  lad- 
ing are  to  deliver  "to  tbe  wder  of  Charies  H. 
North  &  Co. ,  or  his  asidens."  Tbe  iostractioiis 
forwarded  were  "for  ord^  notifr  M.  E.  Skir- 
ven,  Windsor,  N.  C." 

This  change  of  inAructions  probab^  caused 
the  last  earner  in  the  line  to  deliver  the  goods 
to  Skirven  without  requiring  him  to  {Htidnce 
the  bill  of  lading  [nx>perly  indorsed  hy  the 
plaintiffs. 

In  either  event,— of  a  mlsddiveiT  at  Nor- 
folk, Va.,  by  the  defendant,  oramisaelireay  at 
Windsor,  N.  C.  occasioned  by  tbe  defendant^ 
wrongful  transmlBston  of  instmclMHis, — the 
ruling  of  the  presiding  joslioe  In  favor  of  tbe 
plaintiffs  was  correct. 

Field,  J.,  delivered  the  opinion  Ot  tbe 
court: 

The  contract  of  the  defendant  was  to  trans- 
port tbe  goods  by  steamship  from  Boston  to  its 
wharf  at  Norfolk,  Ya„  and  there  deUver 
them  to  the  order  of  the  plaintiffs,  if  thej  wen 
called  for  by  them,  and  if  they  paid  the  fretgbt 
and  charges  thereon.  Tbe  marks  on  the  maigni 
of  the  bill  of  lading,  of  '  'Windsor,  K.  C,  care 
affent  Portsmouth,  Va.,"  as  weD  as  tbe  direc- 
Uons  written  across  the  bill,  to  "noli^  H.  E. 
Skirven,  Windsor,  N.  C  ,"  indicated  tbe  taten- 
tion  of  the  plaintiffs  that  the  goods  were  to  be 
sent  from  Norfolk  to  Windsor;  but  they  did 
not  indicate  that  tbe  goods  were  to  be  deliv- 
ered at  WindHor  to  any  person  who  did  not 
have  an  order  from  the  plaintiffs  to  mxin 
them.  Tbe  defendant  made  no  contract  to  f(v- 
ward  tbe  goods  beyond  Norfolk,  unless  sock 
a  contract  Is  to  be  implied  from  these  naarla 
and  directions.  As  the  contract  is  express  UuS 
the  goods  shall  be  delivered  at  Norfolk  to  tbe 
order  of  the  plaintiffs,  a  contract  on  the  part 
of  tbe  defendant  to  forward^the  goods  beyiaad 
Norfolk  canwit  be  implied  from  maifea  and 
diiections  which  Indicate  thitf  Wfudaor  wis 
intended  by  the  plalntiflb^o  be  the  ubimaK 
desduatton  of  tfe^,|?^«?50»^PPJ 
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and  directioDB  could  be  held  to  give  authority 
to  the  defendant  to  send  the  goods  forward  by 
the  usual  route  to  Windsor,  and  if  the  defend- 
ant undertocA  to  do  this,  it  should  have  for- 
warded them  with  proper  instructions.  Al- 
tfaoagrl)  Skirren  was  to  be  notified  of  the 
arriTal  of  the  goods,  vet  it  is  plain,  from  the 
contract  of  the  defenoant,  that  the  goods  were 
oitimately  to  be  delivered  to  the  plaintiffs  or 
order;  and  the  neglect  of  Uie  defendant  to 
Vive  this  iDstnicUoo  to  ttae  carrier,  to  whom  it 
nelivered  the  goods  at  Norfolk  for  transporta- 
tion  to  Windsor,  was  a  breach  of  the  duty  which 
it  assumed  when  it  forwarded  the  goods.  The 
plaintiffs  have  lost  the  value  of  the  goods  by 
the  breach  of  the  contract  or  of  this  duty  by 
the  defendant.  We  infer,  from  the  exceptions, 
that  the  facts  therein  recited  were  undisputed; 
if  so.  the  instructions  were  correct.  Libba  v. 
InpaUs,  134  Mass.  508;  Darling  v.  Boston  d  W. 
B.  Go.  11  AUen,  295;  HaU  v.  Boaton  d-  W.  Jt. 
C".  1 4  Allen,  439;  F&rhe»  v.  BMton  <fe  £.  JS.  Oo. 
13a  Mass.  154;  CUtfiin  v.  Bo$ton  d  L.  R.  Co.  7 
Allen,  845;  JVortfiern  H.  Co.v.  Fitchburg  R.Co. 
6  Allen,  254;  Littie  Miami  R.  Co.  v.  Wa»lU>um, 
22  Ohio  St.  824;  Johnmn  v.  N.  Y.  Cent.  B,  Co. 
83  N.  T.  610. 

&ceq>tioiu  oterruUd. 


George  W.  COLLINS 
o. 

Mayor  and  Aldermen  of  HOLYOKE. 

1.  In  a  proceeding  to  obtain  a  writ  of  cer- 
tiorari, the  burden  is  upon  the  peti- 
tioner to  establish  all  the  material 
aUegations  of  his  petition. 

2,  When  a  proeeedina  for  a  certiorari 
'to  the  muyor  and  ajdermen  of  a  city  Is 
reaerred  by  a  single  Jostice  of  the  su- 
preme jndicial  court  for  the  considera- 
tion of  the  full  court,  npon  petition  mnd 
anawert  the  statements  in  the  ajiawer 
are  to  be  ta^en  »a  tme,  not  only  in 
those  parts  which  set  out  the  record  and 
the  acts  of  the  board  of  mayor  and  al- 
dermen within  its  Jurisdiction,  but  also 
in  those  which  allege  extraneous  facts, 
which  might  have  been  traversed  and 
perhaps  controlled  byevideuce. 

tl.  An  aiBdjLTit  appended  to  such  petiti- 
on, which  could  not  have  been  received 
in  evidence  at  a  final  hearine  upon  the 
facts,  can  not  affeet  the  rights  of  the 
parties  upon  such  reservanon. 

4.  In  such  a  proceeding,  the  moBbwre 
of  the  board  of  mayor  and  aldwmeo  at 
the  time  such  answer  is  required  are 
the  proper  persona  to  make  it,  al- 
though tney  might  not  have  been  mem- 
bers of  ttae  board  at  the  time  the  action 
sought  to  be  reviewed  was  taken;  and 
sncn  answering  members  may  state  facts 
which  tbey  know  officially,  even  though 
they  do  not  know  them  personally. 

6.  Althongh  a  b<»ard  of  mayor  and  al* 
dcwmen  may  not  dele^te  the  author- 
ity given  them  by  statute  to  l«y  and 
make  common  sewers,  tbey  may  «Bploy 
affoats  to  snperrise  the  work. 
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6.  A  landowner  is  not  entitled  to  notice 

of  the  intention  of  city  authorities  to 
lay  out  and  construct  a  common  sewer, 
or  to  make  an  assessment  upon  him. 

7.  The  validity  of  an  assessment  for  a 
common  sewer,  made  by  the  proper 
city  authorities,  is  not  affected  by  the 
fact  that  they  f^led  in  another  person 
to  assist  them  in  making  the  assess- 
ment. 

8.  A  provision  of  a  city  ordinance,  re- 
quiring the  superintendent  of  sewers  to 
keep  and  submit  to  the  board  of  mayor 
and  aldermen  an  account  of  the  cost  of 
constructing  sewera,  and  to  report  a  list 
of  the  persons  benefited,— to  be 
directory  merely,  and  that  failure  to 
comply  therewith  did  not  invalidate  an 
assessment  for  a  sewer. 

9.  Beld,  a250,  that,asamethod  of  equitably 
adjusting  assessments,  it  was  not  im- 
proper for  the  assessing  board  to  divide 
the  assessments  into  three  clasHa: 
"direct  benefit."  "remote  benefit,"  and 
"more  remote  benefit." 

(Hampden  FUed  Haroh  8, 188B.) 

PBTITION  for  certiorari.   Heard  on  petition 
and  answers,  and  reserved  for  the  opinion 
of  the  full  court.  Diamiated, 

The  writ  was  sought  to  review  a  certain  as- 
sessment for  alleged  benefits. 

The  petition  was  addressed  to  the  justices  of 
the  supreme  judicial  court,  and  set  forth  that 
on  March  24.  1885,  the  mayor  and  aldermen  of 
Holyoke  ordered  a  main  drain  or  trunk  sewer  to 
be  constructed  in  said  city,  in  Cuial  and  Lyman 
streets;  that  petitioner  was  the  owner  in  fee 
simple  of  a  certain  lot  of  land  on  Ely  Street, 
which  did  not  abut  on  Lyman  Street  or  on  the 
line  of  the  sewer;  that  no  notice  was  ever  given 
to  petitioner  of  the  intention  to  construct  said 
sewer;  that,' at  a  meeting  of  the  board  of  al- 
dermen, assessments  were  attempted  to  be 
levied  only  upon  the  abutters;  that  said  sewer 
was  coustructed;  that  it  was  a  common  or 
trunk  sewer;  that  a  warrant  had  been  imued, 
ingned  by  the  mayor  and  aldermeQ.  directed  to 
the  treasurer  of  said  city,  instructing  him  to 
collect  from  the  parties  therein  named  the  sums 
set  opposite  their  respective  names,  being  the 
amounts  aU^^  to  be  owing  by  said  parties,  as 
their  reapeclive  portions  of  the  expense  of  caa- 
structing  said  sewer;  that  petitioner's  premises 
had  been  advertised  for  sale  for  the  nonpay- 
ment of  said  sewer  assessment:  that  there  was 
oo  record  of  the  board  of  aldermen  that  the 
superintendent  of  sewers  ever  kept  and  sub- 
mitted to  said  board  an  account  oi  the  cost  of 
constmctiDg  said  sewer  and  all  otluv  expenses 
in  relation  thereto,  as  was  his  duty  under  the 
ordinances  of  said  city, — all  of  which  allega- 
tions were  admitted  by  the  answer. 

The  petition  further  alleged  that  the  super- 
intendent of  sewers  did  not  report  to  the  board 
of  aldermen  a  list  of  the  persons  and  estates 
deriving  benefit  from  said  sewer,  and  there  was 
no  record  of  any  such  report;  that  there  was 
no  record  that  said  board  of  aldermen  ever  as- 
sessed petitioner  any  sum  as  his  portion  of  the 
expense  of  said  sewer;  that  petitioner  was 
credibly  Informed,  ao^bffJ^QeewhM. 
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not  a  member  of  the  board  of  aldermen,  and 
oUier  than  the  snperintendent  of  sewers,  and 
not  a  member  of  the  dtj  council  of  Holyoke, 
made  a  hat  of  persons  who  he  claimed  ought 
to  be  assessed,  and  the  amounts  for  which  he 
claimed  tbe^r  should  be  assessed  set  opposite 
their  respective  names,  on  which  list  was  the 
name  of  petitioner;  that  said  list  and  amounts 
set  opposite  the  respective  names  thereon  were 
the  only  basis  for  the  warrant,  demand,  and  no- 
tice of  sale;  that  said  sewer  was  built  under  the 
supervision  and  direction  of  a  joint  committee, 
composed  of  four  members  of  the  common 
council  and  three  aldermen;  that  various  other 
persons  owning  land  situated  with  respect  to 
said  sewer  simdarly  to  petitioner's  land,  and 
deriving  as  much  benefit  therefrom,  were  uot 
assessed  or  in  any  manner  required  to  pay  for 
any  ^rtion  of  tm  expense  of  the  construction 
of  aaid  sewer;  that  persons  owning  land  abut- 
ting on  Lyman  Street  and  the  line  of  the  sewer 
were  not  assessed  or  required  in  any  manner 
to  pay  for  any  portion  of  the  expense  of  the 
construction  of  the  sewer. 

The  petition  prayed  that  a  writ  of  certiorari 
might  issue,  commanding  the  mayor  and  board 
of  aldermen  of  Holyoke  to  return  to  court  a 
perfect  record  of  its  proceeding  relative  to 
said  sewer  and  assessment,  or  alleged  assess- 
ment, and  a  perfect  record  of  its  proceedings 
relative  to  the  enforcement  thereof,  to  the  end 
that  said  proceedings  mig^t  be  quashed  and 
dealt  with  as  law  and  justice  might  require; 
and  further  that  a  writ  of  injunctiOD  might  is- 
me  to  en^in  the  sale  of  petitkHier's  property. 

The  petition  was  sworn  to. 

The  answer  alleged  that  the  assessment  was 
made  to  abutters,  but  that  the  using  of  the 
word  "abutters"  was  an  error  made  by  the 
clerk,  and  the  said  clerk  had  amended  his  rec- 
ords in  that  respect.  It  denied  that  there  was 
no  record  of  the  board  of  aldermen  that  the 
patitioner  was  assesaed,  and  alleged  that  there 
was  such  record. 

The  respondents  neither  admitted  nor  denied, 
as  a  matter  not  within  their  knowledge,  the  al- 
legation that  the  sewer  was  built  under  the 
supervision  and  direction  of  a  joint  committee. 
They  denied  that  various  persons  owDiD|i; 
land  situated  with  rrapect  to  said  sewer  simi- 
larly to  the  land  of  the  petitioner,  and  deriving 
as  much  benefit  therefrom,  were  not  assessed; 
that  persons  owning  Iwd  on  Lyman  Street  and 
on  the  line  of  said  sewer  were  not  asaessed. 

The  jurat  was  as  follows:  ' 

Hampden,  ss.   August  34,  1S87. 

Personally  appe^ed  before  me,  the  above 
nuned  [mayor  and  aldermen],  who  do  depose, 
make  oath,  and  say  that  they  are  the  respond- 
ents named  in  the  foregoing  answers  and  the 
amendments  thereto  subscnbed  by  them,  and 
they  know  the  contents  thereof:  that  those  alle- 
g^ons  in  said  answers  and  amendments  which 
relate  to  the  matters  of  the  records  of  the  board 
of  mayor  and  aldermen  and  to  said  warrant  or 
order,  they  know  of  their  own  knowledge  to 
be  true:  that  any  of  them  were  not  members  of 
the  board  of  mayor  and  aldermen  of  the  year 
1885,  who  made  the  assessment  in  question, 
and  they  do  not  know  of  their  own  knowledge 
that  the  other  matters  and  thinna  stated  in  satd 
answers  and  amendments  are  true,  but  upon 
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infonnation  and  belief  tbej  believe  them  to  be 
tme.  * 
Before  me,  T.  B.  ODonnell, 

Justice  of  the  'Peace. 

The  amended  answer  contained  the  follow- 
ing, inter  alia: 

"And  the  respondents  say  that  an  order  or 
warrant  for  the  collection  of  two  thirds  of  the 
cost  of  said  sewer,  as  provided  by  the  ordinao- 
ces  of  said  dty,  was  signed  by  the  mayor  and 
aldermen ,  and,  in  a  list  annexed  to  the  same  by 
the  said  mayor  and  aldermen,  an  apportion- 
ment  of  the  coat  of  said  sewer  was  made  by  the 
mayor  and  aldermen  to  the  parties  benefited 
thereby,  and  the  said  two  thirds  aasetsaed  to 
parties,  in  which  liat  the  petitioner  was 
charged  and  assessed  for  said  sum  of  $51.84, 
and  said  warrant  and.  \iBl  were  giren  by  the 
said  mayor  and  aldermen,  to  the  treasurer  fk 
said  city,  for  the  collection  of  said  soms.  as 
provided  by  the  ordinancesof  said  city  relating 
to  sewers.  And  the  said  treasurer  duly  de- 
manded said  sum  from  the  petitioner,  and  be 
neglected  and  refused  to  pay  the  same. 

'  'And  the  respondents  say  that  in  said  list  the 
assessments  were  divided  into  three  elaaeca^ 
which  were  called  'direct  benefit,'  'ranoteboi- 
eflt,'  and  '  more  remote  benefit;'  aod  that  tbe 
petitioner  was  assessed  in  the  third  class. 

"And  the  respondents  admit  that  tbe  majror 
and  aldermen  employed  one  J.  F.  Suiliran. 
chairman  of  Ihe  board  of  assessors  of  said  city, 
and  not  any  of  the  officers  mentiofied  in  tbe 
petition,  on  account  of  his  large  experience  in 
assessing,  to  aid  and  assist  them  in  matinr  aaid 
assessments,  by  furnishing  them  with  a  nst  of 
the  names  of  the  persons  who  be  thon^t 
ought  to  be  assessed,  and  the  amount  for  which 
he  tbougbt  they  ought  to  be  assessed.  Tfaey 
deny  that  said  list  and  amounts  so  made  were 
tbe  only  basis  of  said  warrant,  demand,  and 
notice.  And  they  say  that  the  superintradeot 
of  aewen  furnished  Uiem  with  tbe  cost  of  aaid 
sewers,  by  which  they  were  enabled  to  nuke 
said  assessments." 

The  case  was  reserved  apon  tbe  petidoo  and 
answers,  by  W.  Allen,  J.,  for  theconrideratton 
of  the  whole  court 

Mr.  W.  H.  Brooks,  for  the  petitioner: 

In  their  affidavit,  respondents  admit  that  tbey 
have  no  knowledge  oi  the  matters  and  things 
stated  in  tlieir  answers  and  amendments  tbere- 
to,outside  the  records  of  the  board  of  mayor  and 
aldermen.  These  answers  and  tbe  various 
araendmentf,  therefore,  do  not  constitute  such 
statements  of  fact,  denial,  or  return  as  the  law 
contemplates. 

Tewlabury  v.  MiddUtex  ChuTUg,!!!  Haas.  568; 
Womatfr  a  2f.It.0i>.  v.  Baihvad  Ovnn.  118 
Mass.  661. 

The  petition  being  sworn  to,  its  avermenis, 
unless  denied,  are  to  be  considered  true. 

Conformity  to  the  ordinances  by  the  sodct- 
intendent  was  necessary  for  the  guidance  of  tbe 
board  in  makiog  an  assessment,  and  for  the 
purpose  of  preventing  fraud  and  error.  It  was 
evidently  contemplated  by  the  ordiDanoe  that 
the  account  and  list  should  be  in  wiitbig,  and 
in  detail.  The  answer  does  not  Aaw  thataay 
such  account  and  list  was  reported  or  sabmit- 
ted  to  the  board  of  aldermen. 

Thuntan  v.  LitUe,  8  Mak^;,  IMmmm  v. 
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O»nnon,  14  Mass.  177;  Thayer  t.  Steama,  1 
Pick.  482.  • 

There  was  no  such  ascertainment,  assess- 
ment, and  certiflcation  by  the  mayor  and  alder- 
men as  the  statute  requires.  The  board  could 
not  delegate  that  authority  or  power.  It  should 
be  the  result  of  their  united  judgment  uid 
knowledge. 

1 IMIL  Mun.Corp.  §  M;  Dayv.Grem,  4  Cash. 
4BS:  Cb^n  t.  Nantveket,  5  Cusb.  289. 

The  rei^ndents  do  not  deny  the  allegation 
tbat  the  sewer  was  built  under  the  supervision 
and  direction  of  a  joint  committee  composed  of 
four  members  of  the  common  council  and  four 
aldermen.  If  it  was  so  built.  It  was  in  contra- 
vention of  Pnb.  Stat.  chap.  50,  %  1.  The'boerd 
had  no  right  to  delegate  their  power  in  this 
respect. 

1  Dill.  Mun.  Corp.  aupra;  Day  y.  Grten,  and 
Coffin  V.  Nantwket,  mpra. 

Burdens  and  taxes  laid  on  the  people  for  the 
pablic  good  shall  be  equal. 

Ood&rd,  Petitiorur,  16  Pick.  508,  009. 

And  if  an  aasesBment  is  erroneous  In  this  re- 
spect it  may  be  revised  on  eerUorari. 

Butler -v.  Woreater.  112  Mass.  Ml;}WhiHnff 

Boston,  106  Mass.  89. 

The  statute  makes  it  obligatory  tbat  a  writ- 
ten demand  for  payment  of  the  assessment 
be  made.  TheordlDaocesof  the  city  prescribe 
that  that  demiutd  shall  be  made  by  the  trea- 
Burur.  The  petitioner  claims  that  the  statute 
and  ordinance  are  mandatory. 

Reed  v.  Orapo,  127  Mass.  89. 

It  is  also  necessary,  under  the'statnte,  that  no- 
tice of  the  assessment  should  be  given  before 
petitiooer  could  be  charged. 

AUen  V.  C/iarleetown,  111  Mass.  123;  Butler 
T.  Wortxtter,  tvpra. 

The  amended  answer  alleges  that  "  the  as- 
sesBments  were  divided  int^i  three  classes,— 
'direct  benefit,'  'temote  benefit,'  and  'more  re- 
mote benefit,' — and  tbat  the  petitioner  was 
assessed  in  the  third  class."  If  this  were  so,  of 
which  there  is  no  proof  or  sufQcleut  affidavit, 
then  the  alleged  assessment  would  be  illegal 
and  void,  beoiuse  there  Is  no  provision  of  law 
for  the  division  at  assessments  into  three 
dasaes. 

A  person  assessed  is  entitled  to  know  upon 
account  of  what  benefit  an  assessment  is 
made;  and  a  failure  to  specify  for  which  of  the 
benefits  mentioned  in  Pub.  Stat.  chap.  SO,  ^  4, 
the  assessment  was  made,  would  seem  to  iiival- 
idate  any  assessment. 

Mr.  T.B.O*I>oiinelX,  for  respondents: 

Notice  to  the  petitioner  of  the  iDtenti<Hi  to 
construct  the  sewer  was  not  necesmry. 

AUen  V.  ChaHatoton.  Ill  Mass.  128;  Bott  v. 
Somerville,  127  Mass.  408;  BuSer  v.  Woreuter, 
112  Mass.  565. 

The  petition  does  not  disclose  tbat  the  super- 
intendent of  sewers  was  bound  or  required  to 
keep  or  submit  to  the  board  of  aldermen  an  ac- 
count of  the  cost  of  constructioD  of  the  sewer,  or 
that  said  board  was  bound  to  keep  a  record  there- 
of, or  that  the  superintendent  of  sewers  was 
bound  to  report  to  the  board  of  aldermen  a 
list  of  the  persons  and  estates  benefited  by  said 
sewer,  or  that  said  board  was  bound  to  keep  a 
record  of  mich  report.  These  matters  are  not 
required  by  the  statutes  to  bedooe;  and,  even  if 
required  by  the  ordinances,  tfaey  are  merely 
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directory,  and  do  not  affect  the  validity  of  the 
assessment.  They  are,  at  most,  simply  aids  to 
the  aldermen  in  making  the  assessments;  and 
the  failure  to  furnish  these  aids  to  them  is  no 
damage  to  the  petitioner.  The  city  ordinan- 
ces b^  no  relation  to  the  assessment. 

Kelao  V.  Boston,  120  Mass.  297;  Ltnodi  v. 
J9ad2^,dMet.l95. 

It  is  immaterial  that  the  mayor  and  alder- 
men called  in  another  party  to  aid  them  in  mak- 
ing the  assessment.  Ko  matter  how  many 
were  called  in  to  assist  them,  the  assessment 
when  finally  made  was  their  act.  Besides,  evi- 
dence cannot  be  introduced  to  control  the 
record. 

Taber  v.  New  Bedfmrd,  185  Mass.  162;  Charlet- 
town  V.  MiddUtex  County,  100  Mass.  270;  Jfm- 
don  vWoreester (kmii^tO  A\\ea.,  \Z\  Farming- 
Ion  RiverW.  P.  Go.  v.  Oouk^  Oomra.  112  Mass. 
214. 

It  makes  no  difference  under  whose  direction 
or  supervision  the  sewer  was  built. 

TViier  v.  New  Be^firrd,  135  Mass.  162. 

If  the  claim  tliat  there  were  other  persons 
owning  land  dtuated  like  tbe  petitioners  in  re- 
spect to  the  sewer,  and  that  persons  owning 
land  abutting  on  Lyman  Street  on  tbe  line  oi 
the  sewer  were  not  assessed,  were  admissible,  tbe 
names  of  such  persons  should  he  stated  in 
the  petition.  The  allegation  is  too  indefinite. 
Even  if  tbe  petitioner  was  entitled  to  an  abate- 
ment in  the  amount  of  his  assessment  on  ttiat 
account,  he  ought  not  to  escape  all  liability, 
but  should  in  some  way  be  charged  for  what 
be  should  pay. 

Pub.  Stat.  chap.  186,  §9;  BuUery.  Woreetter, 
112  Mass.  556. 

The  using  of  the  word  "  abutters  "  was  a 
harmless  error  to  the  petitioner  even  if  the  rec- 
ord had  not  been  amended.  Writs  of  certio- 
rari will  not  be  issued  to  correct  technical 
errors. 

Farmington RiverW.  P. Oo.  v.  County  Comra. 
12  Mass.  212,  and  cases  cited. 

The  clerk  had  a  right  to  amend  bis  record. 

Conn.  V.  MeQarry,  136  Mass.  658;  BaUeeky. 
BtrnMon,  117  Mass.  469. 

The  amended  record  cannot  be  oontra- 
dftted. 

Hall«ek  v.  Boylston.  aupra. 

Notice  in  any  form  is  sufficient. 

Stone  v.Boaton,2  Met.  228;  JHekfordv.  Lynn, 
98  Mass.  496. 

Tbe  answer  is  concltisive  as  to  tbe  allegations 
of  fact  stated  therein  {Sfendon  v.  Woreeater 
County,  5  Allen,  18;  WorceOer  <£  N.  B.  Go.  v. 
Railroad  Comra.  118  Mass.  661),  even  if  the  facts 
alleged  are  upon  information  and  belief  (Clin- 
ton Nat.  Bank  v.  Bright,  126  Mass.  585,  and 
cases  cited). 

The  respondents  were  able  to  make  oath  to 
tbe  matters  of  record  of  the  board  of  mayor  and 
aldermen  as  being  within  their  knowledge,  but 
could  not  know  tbe  other  matters  stated  there- 
in; and  tbeiroath  upon  information  and  belief 
in  support  thereof  is  the  roost  positive  they 
could  make,  as  none  of  them  were  members  of 
the  board  which  ordered  the  sewer  laid  or  made 
the  assessment.  Even  if  a  portion  of  the  an- 
swer or  oath  in  support  thereof  is  irregular,  the 
petition  should  be  dismissed  If  tbe  answer  dis- 
closes sufficient  grounds  for  dismissing  it. 

Fairianka  v.  FiUsAbmn,  182  Mass.  ^. 
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Knowlion,  J.,  delivered  Ibe  opinion  of  the 
court: 

In  proceedings  to  obtain  a  writ  of  certioraii. 
the  bttrden  is  upon  the  petitioner  to  establish 
all  tbe  material  alleji^tions  of  his  petition.  In 
this  case,  which  was  reserved  upon  petition  and 
answer,  we  must  bold,  in  accordance  with  the 
decision  in  Diekijimn  t.  Worcester,  188  Mass. 
665,  that  the  statements  in  tbe  defendant's  of- 
ficial answer  are  to  be  taken  as  true,  not  only 
in  those  parts  which  set  out  the  record  and  tbe 
acts  of  tbe  board  within  its  jurisdiction,  which 
do  not  appear  in  tbe  record,  but  also  in  those 
which  allege  extraneous  facts  which  might 
have  been  traveraed  and  perhaps  controlled  by 
evidence.  The  affidavit  appended  to  the  peti- 
tion could  not  have  been  received  as  evidence 
at  a  final  hearing  upon  the  facta,  and  cannot 
affect  the  rights  of  the  parties  upon  this  res- 
ervation. 

Tbe  membership  of  the  defendant  board  is 
not  the  same  as  when  the  assessment  in  ques- 
tion was  made.  But  while  its  members  change 
from  lime  to  time,  the  board  itself  as  a  tribunal 
ia  continuously  the  same.  In  Fairbank$  v. 
Fitchburg,  182  Mass.  42,  the  board  of  mayor 
and  aldermen  that  made  the  answer  had  not 
tbe  same  members  as  when  It  passed  tbe  order 
which  was  alleged  to  be  illegal;  but  it  was  held 
that  its  right  to  answer  was  not  thereby  af- 
fected. In  that  case  it  appeared  that  the  mem- 
bers who  answered  bad  executed  the  order 
which  was  called  in  question,  and  it  was  as- 
sumed that,  in  the  performance  of  that  duty, 
they  must  have  known  the  facts  connected 
wito  the  adoption  of  the  order.  But  the  right 
of  such  a  tribunal  to  answer  as  to  its  previous 
doings  does  not  depend  upon  former  action  of 
the  members  who  make  the  answer,  in  the  mat- 
ter to  which  tbe  answer  relates.  It  will  often 
happen  that  the  doings  of  a  board  acting  judi- 
cially will  be  first  called  in  question  after  they 
have  been  completed,  and  after  tbe  member- 
ship of  the  boardhasentirely  changed.  Insuch 
a  case,  it  is  imporiant  that  the  proceedings 
should  be  officially  set  forth.  And  this  can  be 
done  only  by  those  who  are  members  when  the 
question  arises.  Their  answer  as  a  tward  is 
made  over  their  own  signatures,  and  under  tfce 
sanction  of  their  official  oaths.  As  public  offi- 
cers thev  may  be  expected  to  act  impartially. 
II  may  be  presumed  thfO,  before  making  such 
an  answer,  they  will  acquire  what  may  be 
called  official  knowledge  of  the  acts  of  their 
predecessors.  As  members  of  the  same  board, 
they  may,  in  a*  variety  of  ways,  be  expected  to 
have  opportunities  of  knowing  what  the  board 
has  done  and  how  it  bas  done  it.  Without  per- 
sonal knowledge  they  mm  have  official  know- 
ledge, which  is  something  better  than  mere 
hearsay;  and,  in  presenting  an  answer  upon 
which  the  conduct  of  the  board  Is  to  be  passed 
upon  by  a  higher  tribunal,  tbey  should  be  per- 
mitted tostate  facts  which  they  know  officially, 
even  though  they  do  not  know  them  personally. 
Tbe  statements  in  relation  to  the  records  of  the 
boud  and  its  doings  within  its  jurisdiction, 
whichappear  in  tbe  original  and  amended  an- 
snersin  ibiscase,  seem  tobe  of  thisklnd.  The 
others  are  mere  allegations  in  the  nature  of 
pleading,  which  may  always  be  ccmtroverted 
by  a  petitioner.  The  form  of  jurat  annexed  to 
tbe  first  answer  does  not  indicate  that  those 
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who  answered  had  not  official  knowledge  of 
the  acts  of  the  board  in  regard  to  whkh  moA 
an  answer  is  ordinarily  cowdiuive.  It  mmiy 
disclaims  personal  knowledee. 

But  it  is  unnecessary  to  decide  in  this  case 
whether  any  part  of  toe  answer  except  tbe  rec- 
ord would  have  been  conclusive  if  Iravereed 
by  the  petitioner;  for,  in  accordance  wUb  Ibe 
decifflon  to  which  we  have  referred,  all  its  al- 
legations must  be  deemed  to  be  true. 

Although  the  proceedings  which  we  are  con- 
sidering were  verv  irregular,  the  l^^qnestioos 
which  arise  in  the  case  as  presented  are  ochb- 
paratively  simple.  It  ia  true,  as  contended  by 
the  petitioner,  that  the  mayor  and  aldormoi 
could  not  delegate  the  authonty  given  them  liy 
Pub.  Stat  chap.  50,  g  1,  to  la^  aud  make  com- 
mon sewers.  But  no  qoestinn  is  made  that  this 
sewer  was  legally  laid;  and  it  is  only  objected 
that  it  was  "buut  under  the  supervision  and 
direction  of  a  committee,  composed  of  four 
members  of  tbe  common  council  and  three 
aldermen. "  But  this  was  done  by  order  of  tbe 
mayor  and  aldermen.  The  statute  which  gave 
them  authority  to  make  the  sewer  did  not  pre- 
clude them  from  employing  agents  to  supenise 
and  direct  the  woA.  If  uiere  was  any  ineg^ 
ularity  in  their  conduct  In  this  respect,  weou- 
not  say  that  the  sewer  was  not  "made"  bj  Ibe 
defendants,  or  that  it  was  ille^aUy  coostnwted. 

The  petitioner  was  not  enQtled  to  notice  <tf 
tbe  defendants'  intention  to  lay  out  and  ooo- 
struct  the  sewer,  or  to  make  an  assessmeait  up- 
on him.  Allen  v.  ChaHetAoton,  111  Masa.  1»: 
Holt  T.  Somervilie,  127  Mass.  408. 

The  validity  of  the  assessment  made  by  the 
mayor  and  alaermen  is  not  affected  by  the  &ct 
that  they  called  in  another  person  to  assii* 
them  in  making  it  Tb&er  v.  Nae  Bedford,  186 
Mass.  162. 

The  provisions  of  the  ordinances  inquiring 
the  superintendent  of  sewers  to  keep  ai»  snb- 
mit  to  tbe  board  an  account  of  tbe  cost  of  con- 
structing the  sewer,  and  to  report  a  list  of  tbe 
persons  deriving  benefit  from  it,  were  mevely 
directory;  and  his  failure  to  comply  with  then 
did  not  invalidate  the  assessment.  Dideinmt 
V.  WoreetUr,  188  Mass.  555. 

As  a  convenient  method  of  equitably  adjust- 
ing the  assessments,  the  members  of  tbe  board 
might,  if  they  saw  fit,  divide  them  "into  thtee 
classes,— direct  beneBt,  remote  benefit,  and 
more  remote  benefit." 

After  the  asseaaments  were  made,  the  peti- 
tioner appears  to  have  had  notice  of  the  assess- 
ment upon  him  iu  accordance  with  the  pirovi- 
sions  of  Pub.  Stat.  chap.  50,  §  4. 

Tbe  allegations  of  tbe  answer  and  tbe  amend- 
ments to  it  coverall  the  other  mMtm  refwred 
to  In  the  petition,  and  we  find  that  jttstioe  do« 
not  require  that  a  writ  (tf  certiorari  sbonldiame 

Petition  ^mimed. 


Josiah  O.  BRmGE.  Ext.. 
e. 

Philenda  BRIDQB,  Appt.  /torn  AvteK 

1.  Where  a  wiU  (Ivea  to  the  wl£a  of  the 
testator  a  oertalu  yearly  sam  daring 
life,  if  the  hMoaa*  of  tbe  — taf, 
not  toereio  b«,ueat@^^^^to  tbe 
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pasoneDt  <A  debts  and  funeral  exiienses, 
sbjtll  amonat  to  tli»t  sam,  together 
with  tbe  use  of  bis  house  for  life,  it  is 

?»rop«r  for  tbe  exeoator  to  deduct  from 
be  ffroea  income  applicable  to  the  pay- 
ment of  the  annmty  the  fcrnonnt  paid 
out  for  r^jHtitw,  taxes,  water  ratev,  fn- 
snrance,  and  Interest  on  a  mortfcage  ou 
tfae  house. 

3.  Tbe  general  vxpvammm  of  *»dmiiiifltr»- 
tlon  should  f^npon  the  cwrpaa  of  the 

estate. 

S.  The  allowance  of  eommiaaioB  to  an 
eseentor  tor  collecting  his  own  debt  is 
improper. 

4.  The  mode  of  nse,  in  the  testator's  life- 
time, of  a  stable  in  the  rear  of  his  hoose, 
does  not  necessarily  establish  that  tbe 
stable  is  inelnded  in  a  dorisei  to  the 
wife,  of  the  use  of  the  *'hoase  in  which 
we  now  live." 

(Hiddkoex  FUed  Harob  8,  ISSB.) 

ON  appeal  from  the  decree  of  a  single  justice 
entered  in  accordance  with  tbe  report  of  a 
master  coDflrtaing  a  decree  of  tbe  Probate 
Court  settling  an  executor's  accounts.  AJ^irm- 
«d  in  pa/rt  and  reverted  in  part. 

Tbe  appellant's  ezceptioiis  to  tbe  master's  re- 
port were  as  follows: 

I.  At  the  hearing  before  tbe  master,  the  ap- 
pellant claimed  that,  by  a  proper  construction 
of  tbe  said  will,  the  said  annuity  to  tbe  appel- 
lant, of  (400  a  year,  is  chargeable  to  the  gn>38 
income  of  the  estate,  and  asked  the  master  to 
so  report;  but  tbe  master  declined,  as  more  fully 
appears  by  said  report,  and  the  appellant  ob- 
jected and  took  exceptUm  thereto. 

3.  The  executor  In  his  aCcouDts,  among  his 
personal  charges,  claimed  an  aggregate  of 
(65.04  as  commissioDs  on  sums,  and  interest, 
collected  from  himself,  although  tfae  said  sums 
were  all  the  time  since  the  death  of  the  testator 
in  the  executor's  bands,  and  said  interest  ac- 
crued from  himself.  Tbe  appellant  claimed 
that,  according  to  said  will,  the  executor  could 
not  charge  said  commissions;  but  tbe  master 
declined,  against  tbe  objection  of  appellant,  so 
to  report  and  the  appellant  took  exception. 

8.  Tbe  executor,  in  his  second  account,  after 
sundry  specific  charges  for  services,  charged 
"for  time  and  services  not  included  In  above, 
$50."  Tbe  amMllant  claimed  tbat  this  was  an 
improper  charge,  and  conId  not  be  allowed 
without  the  items  andjparticularfi,  and  objected 
to  its  allowance;  but  the  master  reported  al- 
lowing it,  and  tbe  appellant  excepted. 

4.  In  bis  fifth  account  the  executor  charges 
(30  for  himself  attending  court  three  times, 
and  (SO  more  for  counsel  lees;  said  attendance 
and  counsel  fees  being  to  re^t  the  widow's 
claim  for  her  allowance.  The  appellant  ob- 
jected to  these  charges,  but  the  master  reported 
allowing  them;  to  which  the  appellant  ex- 
cepted. 

6.  The ,  executor  collected  and  held,  as 
though  it  were  a  part  of  the  income  of 
the  estate,  tbe  rents  and  profits  of  tbe  said 
stable,  to  the  amount  of  (311.60;  said  stable 
being  situated  within  the  cnrUlage  of  the 
bouse  named  in  the  will  as  for  the  use  and  oc- 


cupancy of  the  widow.  Tbe  appellant  claimed 
said  staole  and  its  use,  rents,  and  profits,  and 
asked  the  master  to  so  find  and  report,  but  the 
master  found  and  reported  tbat  tfae  will  did 
not  give  her  the  stable,  and  decUned  to  report 
as  requested;  and  tbe  appelluit  objected  and 
took  exception. 

8.  Tbe  appellant  claimed,  and  asked  to  be  al- 
lowed, interest  upon  tbe  arrears  of  her  annuity 
for  tbe  average  time  they  had  been  due  and 
payable;  also  upon  tfae  said  unpaid  legacy  of 
(86  since  it  fell  due;  also  for  tfae  average  time 
upon  tfae  said  rented  profits  of  the  stable:  but 
the  master  disallowed  each  of  these  claims  and 
refused  to  allow  any  interest  at  all'  up  to  the 
date  of  his  report. 

To  each  of  these  rulings  and  refusals  tfae  ap- 
pellant objected  and  excepted. 

Tbe  executor's  (plaintiff's)  exceptions  to  the 
master's  report  were  as  follows: 

1.  At  the  time  of  the' hearing  before  the 
master  in  tbeabove^ntiUed  action,  tfae  plaintiff 
claimed  that  the  lagal  coostmctkm  of  tbe  will 
(the  annuity  provided  for  the  appellant  of  (400 
a  year,  dunng  tbe  remainder  of  her  natural 
lite,  if  tfae  income  of  ^the  testator's  estate  not 
bequeathed  to  her  in  his  will  or  to  tfae  pay- 
ment of  bis  debts  and  funeral  expenses  should 
amount  to  that  sum)  should  be  tbat  she  would 
not  be  entitled  to  tbe  sum  of  (400  a  year  tot 
that  time,  if  tfae  income  each  year,  after  deduct- 
ing expenses  upon  fais  whole  estate,  did  not 
amount  to  tbat  sum;  but  tbe  master  declined 
so  to  hold  or  to  find,  and  did  find  and  report 
Ifaat  she  was  entitled  to  tbe  sum  of  (400  a  year 
absolutely,  by  rejecting  items  or  charges  in  the 
several  accounts  as  not  chargeable  to  tfae  income 
of  tbe  estate,  as  more  f uUy  appears  in  said 
master's  report;  and  tbe  said  plaintiff  objected 
and  took  exception  thereto. 

2.  The  plaintiff,  at  the  time  of  the  hearing 
before  the  master,  .claimed  and  requested  tbe 
said  master  to  allow  tbe  items  of  cfaarge  set 
forth  in  Schedule  A  and  Schedule  B  in 
bis  said  report  to  be  deducted  from  the  gross 
income  of  tiie  testator^s  estate,  to  arrive  at  the 
portion  tbe  appellant  would  be  entitled  to  out 
of  the  same,  which  the  master  returns  in  fais 
report  to  be  (543.58 and  (2fi7.60inboth  sched- 
ules, both  amounting  to  (811.18;  which  tbe 
said  master  declined  to  allow,  or  to  rale  as  re- 
quested, and  did  rule  and  find,  and  has  in  bis 
report  reported,  that  all  of  the  charges  and 
itona  in  s^d  Schedules  A  and  B  in  bis  uid  re- 
1>ort  should  be  elimin^ed  out  of  tiie  accounts 
relating  to  Income,  and  not  taken  out  of  the 
gross  income  of  tbe  estate,  but  charged  to  the 
Body  of  the  estate,  thereby  depleting  tbe  body 
of  uie  estate  for  the  purpose  of  paying  tfae 
widow,  tfae  appellant,  the  full  sum  of  (400 
absolutely,  and  against  the  exact  provision  of 
the  will  relating  to  tbe  same,  and  againstotfaer 
Iwatees  or  parties  in  interest  in  s^d  will;  to  all 
of  which  tfae  said  plaindfl,  tbe  executor  of  said 
will,  objected,  and  bmt^  the  said  executor 
excepts  to  the  same  and  takes  ezoepdon 
thereto. 

Mr.  Curtis  Abbott,  for  appellant: 
Tbe  will  reiterates  that  it  may  be  necessary 
to  deplete  tfae  estate  and  abate  the  reeoduary 
clauses,  to  carry  out  the  provisions  tor  tfae 
widow.   In  couddeiation  of  these-jnovisioiis 
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she  wtUves  her  right  to  dower  and  distributive 
shore. 

Where  the  words  of  the  testator  leave  his  in- 
tenUon  doubtful,  the  law  tmposes  an  abate- 
ment of  residuary  legacies  for  the  sake  of  an  sd- 
nuitv. 

Wms.  Ezrs,  [I860];  Wright  v.  Calender,  8 
De  O.  M.  &  O.  663.  and  cases  cited;  Croly  v. 
WOd,  8  De  O.  H.  &  G.  998-996. 

The  most  couslstent  ioteiriretation  of  the 
various  clauses  then  would  impose  upon  the 
executor  and  trustee  his  duties,  after  disposing 
of  debts,  lodge  money,  and  furniture,  in  the  UA- 
lowing  order:  (1)  provide  house;  (2)  pay  an- 
nuity; (S)  clear  off  mortgage;  (4)  invest,  sur- 
plus. 

See  Warren  v.  Oregg,  116  Mass.  804;  Smith 
v.  Fdlmot,  181  Mass.  20;  TowU  v.  ^atey,  106 
Mass.  iOO-105;  Clayton,  v.  Aikin,  8»  Ga.  820; 
Wms.  Exrs.  [1860],  and  cases  cited;  2  Redf. 
Wills.  140  etaeq.;  Bovd  v.  Buckle,  10  Sim. 
B95. 

But  if  the  estate  may  not  suffer  depletion  to 
keep  up  ttie  widow's  annuity,  it  may  to  pay  the 
expenses  and  for  the  repairs  of  the  hotise  to  be 
furnished  her;  this  being  the  only  alternative 
for  a  possible  abatement  of  the  residuary  which 
decedent  seems  to  have  contemplated  in  every 
residuary  clause  of  the  will. 

This  devise, being  accepted  in  purchase  of  her 
lights  in  the  estate,  would  doubtless  be  a  charge 
upon  all  the  residuary,  whether  in  the  form  of 
real  or  personal  estate. 

By  the  words, "  estate  not  herein  bequeathed 
lo  her"  and  "legacies  and  provisions,"  reference 
to  this,  at  least,  is  intended;  and  the  residuary 
clauses,  all  providing  for  a  possible  abatement, 
confirm  this  position. 

And  as  the  house  in  Waltham  or  elsewhere 
is  given  out  of  the  estate  as  a  home,  the  estate, 
no£  the  income,  must  keep  11  up  to  the  stan- 
dard of  a  borne. 

2  Redf.  Wills.  127,  pi.  28;  Whiting  v.  Whiting, 
15  Gray,  508. 

By  tlie  vise  of  a  thing  is  meant  the  entire  use 
of  it.  and  the  words  of  the  will  imply  such  use. 

Bmen  t.  Kelt^,  2  Cush.  249. 

The  stable  is  cominiBed  within  the  curtilage 
of  the  house,  or  is  given  by  the  words  -of  toe 
will.  Giving  it  as  a  bouse  would  not  lessen  or 
change  its  quality  as  a  tenement.  The  lega- 
tee would  have  the  power  to  let  the  whole  or 
any  part  of  it  to  others. 

2  Bedf.  Wilte.  881,  pi.  tl. 

Her  power  to  use  all  within  the  curtilage 
would  be  the  same  as  that  exercised  by  the 
testator  and  ber  in  bis  lifetime. 

Mdeher  v.  C/iaM,  105  Mass.  125. 

It  was  tbe  house  erected  by  testator,  with 
the  improved  space  between  it  and  tbe  bam,  oc- 
cupied by  bim  and  appellant;  it  was  the  house 
as  lived  in  by  tbem, — which  the  will  devised. 

With  this  house,  consisting  of  dwelling, 
stable,  and  improved  ground  between  tbem 
and  the  two  streets,  1^  said  tenement  has  no 
connection,  no  door  In  common  to,  or  right  in, 
the  bam.  Thus  they  were  erected,  lived  in; 
and  given. 

R^ert  V.  Smith,  4  Pa.  101;  Cro.  Eliz.  89;  8 
Leon.  214;  1  Plowd.  171;  2  Wms.  Saund.  401. 
note  2:  Traep  v.  Taliot,  6  Mod.  214:  Wood, 
ImdA.  &  T.  178. 

If  executor  has  thas  occupied  tbe  estate  fn 
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bis  representative  capacity,  he  moat  aceoait 
for  the  rents  and  profits. 

Palmer  y.  Palmer,  13  Gray,  828. 

Commissions  on  the  money  collected  fnm 
himself  are  not  lawful. 

2  Redf.  Wills.  410,  note  68. 

The  $60  lump  charge  is  not  allowable. 

41  Ala.  267. 

Tbe  $30  for  the  executor,  and  fOT  bis  at- 
torney for  services  in  resisting  claim  to  widow's 
allowance,  are  not  lawful. 

Wright  V.  Wright,  13  Allen,  209. 

Establishment  of  a  legacy  flzes  interest  asu 
incident  from  the  time  said  legacy  became  doe 
(Wms.  Ezrs.  [1424]);  also  on  aireazs  of  tbe  an- 
nuity {Newman  v.  Anting,  8  Atk.  572;  3  Redl 
Wills,  478,  474,  note  88.) 

Mr.  Edwin  A.  Al^r.  for  plaintiff: 

The  plaintiff,  as  executor,  inlaw  could  not  be 
defended  or  justified  to  pay  the  appellant  niKler 
said  will  tbe  sum  of  |400  per  year  durizie  bo- 
natural  life,  when  the  net  mcome  dSd  not 
amount  to  that  sum. 

The  entire  items  of  expense  in  the  five  ac- 
counts of  the  executor  were  properly  deducted 
from  the  gross  income,  in  accotdanoe  with  the 
will  of  tbe  testator,  in  order  to  establi^  tbe  net 
income  as  found  by  the  court.  None  of  tfaeae 
items  were  for  the  improvement  of  tbe  estates 
by  additions  thereto,  but  for  keeping  tbem  in 
^od  repair.  They  could  not  be  paid  at  taken 
out  of  the  body  of  tbe  estate  of  the  teMator  fai 
order  to  Increase  tbe  net  income  thereof,  with- 
out impairment  of  the  legacies  provided  in  said 
will  for  other  parties.  Therefore  tbe  deciakn 
of  the  probate  court  was-  right  and  dMmU  be 
affirmed. 

WatU  V.  ffotpard,  7  MeL  478;  Paraons  r. 
Winalme.  16  Mass.  861;  Dexter  v.  Applettm,  187 
Mass.  823. 

Holmea,  J.,  delivered  tbe  opinion  of  tbe 
court: 

This  is  an  appeal  by  the  widow  of  Abei  E. 
Bridge  from  a  Decree  of  the  probate  court,  al- 
lowing the  accounts  of  her  husband's  exectztor. 

i.  The  flrrt  question  arises  under  tbe  follow- 
ing clause  of  the  will:  '  'I  give  and  beqoeatb  to 
my  wife,  Philenda.  $400  a  year  during  bra* nat- 
ural life,  if  the  income  of  my  estate  not  hereto 
bequeathed  to  her  or  to  the  payment  of  said 
debts  and  funeral  expenses  shall  amount  to  that 
sum."   The  testator  also  gives  her  the  use  of 
his  house  for  life.  or.  if  she  should  deriie  to  live 
elsewhere,  requests  his  executor  to  furnish  ber 
a  suitable  bouse.   She  has  continued  to  Hve  In 
his  bouse,  and  tbe  exectitor  deducts  from  tbe 
gross  income  applicable  to  payment  of  the 
$400  the  amount  paid  out  for  repairs,  taxes, 
water  rates,   insurance,  and  interest   on  a 
mortgage  on  the  bouse.   This  is  plainly  rfgfaL 
Tbe  gift  is  of  $400  a  yw  if  the  net  incoiM 
amounts  to  that  sum.   The  chaises  mentkoed 
all  fall  on  faicome,  not  on  capital,  unleas  dM 
will  directs  otherwise.    Wattt  v.  BmNcri,  ' 
Met.  478,  482;  Parton»-v.  Window.  16  Mass.  Ml. 
868;  Sohier  V.  Mtdge.  108  Haaa.  S4&.  «H; 
Plympton  v.  BoHoa  JXnauarv,  108  Mam.  BH 
547. 

We  see  nothing  in  this  will  to  indicate  thM 
the  usual  rule  Is  not  to  be  applied.  The  em 
U  not  like  Bmith  v.  EOhw,  181  Mass.  SO, 
where  a  gift  e^^rtflSkfipiUiQ^^ettriijh* 
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lifetime,  the  same  to  be  paid  from  tbe  income 
of  my  property,"  was  held  to  be  ao  abaolute 
gift  of  the  sam  named,  payable  out  of  priaci- 
pal  if  necessary,  and  tbereforc  payable  out  of 
zroBS  income.  Tbe  gift  here  is  payable  only 
from  Income,  and  the  income  available  must 
be  ascertained  in  the  ordinary  way. 

3.  The  general  expenses  of  administration 
should  fall  upon  the  corpus  of  tbe  estate,  as 
they  are  incurred  for  the  benefit  of  the  whole 
estate.  See  Sawyer  v,  Baldwin,  30  Pick  878, 
388;  Brown  v.  Eelsey,  2  Cush.  343.  249. 

Tbe  decree  of  the  probate  court..erred  in 
charnng  tbem  to  income. 

8.  There  is  no  doubt  tbat,when  an  executor's 
final  account  comes  to  this  court  by  appeal,  tbe 
compensation  allowed  him  is  subject  to  revi- 
»OD,  as  well  as  the  other  items.  Blake  v.  Peg- 
ram,  109  Mass.  541;  Pub.  Stat  chap.  144,  §  7: 
Id.  chap.  156,  ^§  5,  6,  17.  The  master  having 
declined  to  revise  this  matter,  tbe  report  must 
be  recommiUed,  if  the  appellant  denres,  upon 
thia  single  point.  If  it  be  true,  which  doesnot 
appear,  that  a  commission  is  allowed  tbe  execu- 
tor for  collecting  bis  own  debt,  tbe  allowance 
is  improper.  But  possibly,  if  such  an  al- 
lowance was  made,  it  was  considered  In  deter- 
mining the  other  compensation  allowed;  and 
it  may  be  thought  proper  to  increase  that  by 
a  corresponding  amount,  leaving  the  total 
compensation  the  same.  There  is  nothing  In 
tbe  facts  now  appearing  to  indicate  that  tbe  al- 
lowance for  attending  court  acd  for  counsel 
fees  was  improper,  ^b.  Stat.  chap.  144,  t£  7; 
Edtpardt  v.  Ela,  5  Allen,  87;  Forward  v.  For- 
ward, 6  Allen,  494:  Blake  v.  Peffram,  supra; 
TurnbuU  v.  B>meroy,  140  Mass.  117, 1 18. 

4.  There  is  a  atable  In  the  rear  of  the  house 
occupied  by  tbe  testator,  which  was  used  by 
tbe  testator  in  connection  with  tbe  house.  The 
executor  has  let  it,  and  the  appellant  claims  tbe 
rent.  The  mode  of  use  in  tbe  testator's  lifetime 
does  not  necessarily  establish  that  tbe  stable  is 
included  in  tbewords  "house  in  which  we  now 
live."  8  Wms.  Saund.  401,  note  2.  The  con- 
nection between  tbe  house  and  stable  is  not  set 
forth  verjr  clearly;  nor  does  it  appear  very 
clearly  whether  the  master  excluded  the  allow- 
ance of  the  rent  for  tbe  stable  on  the  ground 
that,  as  matter  of  construction,  tbewords  could 
not  include  a  stable,  or^on  a  finding  that  the 
stable  was  not  so  connected  with  tbe  bouse  as 
to  pass  with  it.  On  tbe  facts  appearing,  we 
cannot  say  that  tbe  master  and  judge  <h  iwo- 
bate  were  vrong.  It  is  unneceasaiy  to  connder 
whether.  In  any  case,  the  widow  would  have 
had  any  other  right  than  personally  to  occupy 
tbe  stable  if  so  minded. 

Decree  aeeordingiif. 


George  ALLEN  DORFF 
I.  M.  GAUQENGIGL. 

Where  a  mort^^B  given  to  secure  the 
debt  of  a  married  man  Included  land 
ownsd  by  his  wife  i  but  the  wife  was 
not  mentioned  in  the  iDBtrummit  until 
towards  its  raid,  where  it  was  stated 
that  she  thereby  rellnovished  all  her 
right,  title*  and  interest  in  the  mort- 
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gaged  premises  to  the  acrantee.  and  re- 
leased to  the  grantee,  his  heirs  and  as- 
signs, all  right  of  dower  and  faomeetead 
in  the  premises;  and  the  mortgage  was 
signed  oy  both  the  husband  and  wife, — 
Held,  that  as  the  relinquishment  of  iiie 
wife^B  general  title  was  merely  to  tiie 
grantee,  and  not  to  his  heirs  and  assigns, 
the  mortgra^  only  included  a  life  ea> 
late  in  the  wUiB*e  land,  and  not  the  fee. 

(Suffolk  ^Flled  Aprtt  S,  188&) 

ONphdntM's appeal.  Judgiomt termed. 
The  action  was  brought  to  recover  dam- 
ages for  the  breach  of  a  contract  to  purchase 
certain  lands.  It  was  heard  in  the  Superior 
Court  upon  an  agreed  statement  of  facts,  which, 
in  Bubstaoce,  set  forth  that  plaintifF  duly  ten- 
dered to  defendant  a  deed  of  the  premises  suf- 
ficient in  form,  but  tbat  defendant  refused  to 
receive  it  or  pay  tbe  price,  upon  the  ground 
that  plaintiff  had  not  a  good  title. 

The  title  was  admitted  to  have  been  in  Mrs. 
Abby  P.  Young.  Her  husband,  J.  Albert 
Young.  OD  December  26, 1876,  made  and  signed 
a  promissory  note  for  $1,000,  to  secure  which 
be  executed  a  mortgage,  which  included  a  cer- 
tain lot  belonging  to  tbe  husband,  and  the  prop- 
erty in  questton,  belon^ng  to  his  wife.  This 
mortgage  contained  the loUowing  clause:  "And 
for  the  consideration  aforesaid,  I,  Abby  P. .  wife 
of  said  J.  Albert  Young,  do  hereby  relinquisb 
all  my  right,  title,  and  Interest  in  either  of  the 
afore-described  premises,  to  said  grantee,  and 
do  hereby  release  unto  the  said  grantee  and  bis 
heirs  and  assigns  all  right  of  or  to  both  dower 
and  homestead  in  the  granted  premises,"  and 
wns  signed  by  both  Mr.  and  Hn.  Young.  In 
1 880  a  foreclosure  sale  was  madeof  botbparcels. 
and  they  were  conveyed  to  Charles  W.  Sum- 
ner, who  conveyed  by  quitclaim  deed  to  plain- 
tiff, who  entered  into  possession,  which  con- 
tinued, peaceable  and  uninterrupted,  down  to 
the  time  of  tbe  commencement  of  this  suit.  If 
plaintiff  could  give  a  good  and  clear  title  to  the 
premises,  judgment  was  to  be  entered  for  plain- 
tiff; otherwiK  fordefendant.  Judgment  hav- 
ing been  entered  for  defendant,  plaintiff  ap- 
P^ed. 

Mr.  Hollia  R.  Bailey,  for  plaintiff: 
By  tbe  words  of  reference  used  in  the  clause 
of  the  deed  wherein  Mrs.  Young  relinquished 
her  right,  the  preceding  parts  of  the  deed — 
where  tbe  consideration  is  stated,  tbe  land  de- 
scribed.Aud  tbe  grantee  set  forth — are  incorpo- 
rated into  and  made  a  part  of  it. 

Tbe  word  "relinquish"  is  equivalent  to  the 
word  "f6Ic&b6  " 

Webster,  Diet. ;  JSteamt  v.  Sieift.  8  Pick.  084. 
686. 

Tbe  word  "grantee"  means,  not  simply '  'Geo. 
AUendorff,"  but  "Geo.  Allendorfl,  bis  heirs 
and  assigns,"  that  being  the  description  of  ^ 
grantee  iu  the  granting  part  of  tbe  deed,  and 
in  the  habendum. 

The  words  "heirs  and  assigns,"  used  in  the 
latter  part  of  the  clause  above  recited,  must  be 
taken -as  referring  to  and  limiting  the  preced- 
ing word  '  'grantee"  in  both  the  places  la  which 
it  is  found. 

See  Bent  v.  Bogere,  187  Mass.  198. 

The  fact  tbat  the  wife  received^  part  jof 
theconsidenition  isnot  ^|?^CjOOgle 
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Crocker,  Common  Forms,  p.  210:  Thatcher 
T.  GhurehiU,  118  Mass.  108,  lOd;  Barttett  v. 
BartUit,  4  Allen,  440. 

Tbe  word  "heirs"  is  not  necessary  in  the 
ffraotiog  clause  of  the  deed,  but  only  in  tbe 
babendum. 

Pratt  v.  Sanger,  4  Gray,  86. 

The  babendum  defines  tbe  estate  granted. 

1  Jonea.  Hort.  8d  ed.  §  67. 

The  deed  contains  a  power  to  sell  and  con- 
vey absolutely  and  in  fee  simi)le. 

If  a  power  to  convey  in  fee  is  given,  it  is  not 
a  matter  of  consequence  what  estate  is  given 
to  the  person  who  is  to  exercise  tbe  power.  In 
some  cases  no  estate  at  all  is  given .  If  general 
laogoage  is  used,  or  language  that  is  ambigu- 
ous, and  a  power  to  convey  in  fee  is  given,  it 
will  be  held  that  a  fee  was  conveyed  to  the  per- 
son appointed  to  execute  the  power. 

Capron  v.  Aitt^ormigh  Baiik,  11  Gray,  493; 
Varnum-v.  Me%erve,9  K\\gd,  158;  Sedgwick  v. 
Laflin,  10  Allen.  430;  Tiedeman,  Real  Prop. 
^%  863,  364;  Devlin,  Deeds,  ed.  1887,  g  889. 

Tbe  fact  that  Mrs.  Young  is  not  mentioned 
except  in  those  clauses  of  tbe  deed  which  fol- 
low the  clause  creating  the  power,  is  not  im- 
portant. If  she  is  a  party  to  the  clause  which 
allows  redemption,  then  equally  she  must  be 
lield  a  party  to  tbe  clause  which  provides  for  a 
foreclosure. 

A  wife  who  joins  simply  to  release  dower  is 
entitled  to  the  benefit  of  the  redemption  clause, 
and  is  bound  by  the  foreclosure  clause. 

Broien  v.  Lapkam,  8  Cush.  WS;  MeCaie  v. 
fiWioM*,  7  Gray.  148;  Davit  v.  WethtreU,  18 
Allen,  63;  Meatiter  v.  Wright,  16  Pick.  163. 

Mr.  IKTiUiuB  R.  Blch»rd«.  for  defendant: 

Thia  case  Is  not  to  be  disttnguisbed  from  tbe 
caaesof— 

Bruee  v.  Wood,  1  Met.  943;  Bavnumd  t.  Hot- 
den,  2  Cush.  264;  Watet  v.  Cojfin,  18  AUen,  318; 
Fierce  t.  Chaee,  108  Masa  364. 

la  these  cases  it  was  hdd  that  a  wife  con- 
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veyed  no  title  by  signing  and  sealing  a  deed  in 
which  there  was  a  declaration,  in  tbe  condurioa 
of  tbe  deed,  that  the  wife  Jcdned  in  token  of 
ber  relinquishment  of  all  right  in  tbe  bar- 
gained premises. 

See  uso  the  cases  given  below,  where  it  was 
held  that  a  wife  bv  dmply  agning  and  mmBng 
a  debd  did  not  bar  ner  dower  or  convey  any  title : 

Lufkin  T.  Cwrtis,  IS  Mass.  233;  Leavitt  v. 
Lamprey,  18  Pick.  882;  MeMn  t.  Loekt  A  Can- 
ale,  16  Pick.  187;  Greenou^  t.  TSimer.  11 
Gray,  882. 

C.  Alien,      delivered  the  opinion  of  the 

court: 

The  original  title  was  in  Mrs.  Tonn^,  and 
tbe  plaintiff's  title  depends  on  the  qoestioD 
whether  ber  title  was  conveyed  by  the  mortgage 
of  December  36,  1876.  She  was  not  a  party  to 
tbe  earlier  part  of  tbe  mortgage,  and  her  par 
ticipation  In  it  as  a  grantor,  was  limited  to  tbf 
clause  near  the  end,  wherein  she  reHnqaiilied 
her  right  in  the  premises  to  tbe  grantee,  and  re- 
leased to  the  gr^tee  and  his  hdrs  and  mtimi 
all  right  of  dower  and  faomesiead.  Her  reoo- 
quishment  of  ber  general  title  was  merelv  to 
the  grantee,  and  not  to  bis  heirs  and  aattats. 
The  suggestions  of  tbe  plaintifTs  coanad  that 
tbe  word  "erantee"  included  the  grantee  and 
his  heirs  and  assigns,  and  that  the  words  "bears 
and  assigns"  used  lateo'  may  be  taken  as  w- 
ferring  rack  so  that  the  relinqoishiDent  to  tte 
grantee  included  his  heirs  and  assigna. — aiv 
quite  inadmissible.  So  also  the  snggestion  that 
she  was  a  party  to  the  power  of  sale  in  tbe  mort- 
gage, and  that  her  title  was  concluded  by  the 
exercise  of  that  power.  Tbe  mortgage,  there- 
fore, only  included  a  Ufe  estate  to  tbe  lot  now 
in  question;and  tbetitleoflferedbrtheplalntilf 
is  not  good.  Bruee  v.  Wood,  1  Met.  MS;  JZtqr 
mond  V.  Holden,  2  Cusb.  964. 

Judgment  c^j^rmed. 

8  Hail 
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CONNECTICUT. 

SUPRBUB  COUBT  OF  EhBOBS. 


WARREN  MFG.  CO. 

V. 

NORWICH   BLEACHINa,  DYEING,  & 
PRINTING  CO.  etal. 

A  m&anfiMtarer  of  eottoa  dotha  eu- 
tered  into  &  eontraet  with  C  for  the 
mmlm  to  C  of  a  certain  nawber  of  pieces 
of  cotton  dotbs  in  the  brown,  to  be  de- 
livered in  certain  specified  quantities: 
and  whicb  contract  provided  that  C 
should  not  at  any  one  time  owe  for  more 
than  a  certain  specified  number  of  pieces 
(aboat  one  thinl  of  the  whole  amount 
bargained  for):  and  that  the  goods  sent 
to  be  finished  snonld  be  sent  for  account 
of  the  manufacturer,  C  to  give  instruc- 
tions, and  pay  the  bUls,  for  the  finish- 
ing, but  not  to  remove  at  any  one  time 
more  than  thenumberof  pieces  to  which 
his  indebtedness  at  any  one  time  was 
limited,  ffeld,  that  under  this  contract, 
construed  in  connection  with  the  situa- 
tion and  acts  of  the  parties,  the  title  to 
that  portion  of  the  foods  sent  by  the 
manufacturer  to  the  fltdsher,  which  C 
was  not  to  oweforor  remove,  continaed 
in  the  manufactiirer;  and  that  there- 
fore such  goods  were  not  liable*  while 
in  the  possession  of  the  finisher,  to  a>t* 
tmchinent  »m  the  |»opor^  of  C. 

(New  Loodoo  Filed  Marob  — ,  1868.) 

APPEAL  by  plaintiffs  from  a  judEment  of 
the  Superior  Court  of  New  LoD(K)n  Coun- 
^  in  favor  of  defendaots  ia  an  action  to  recover 
damages  for  the  allefted  convei^n  of  certain 
property.  Reterted. 

Thb  substituted  complaiat  in  this  case  alleged 
that  on  July  29, 1884.  plainliffs  were  tbe  own- 
ers of  81  cases  of  cotton  goods  vhich  were  in 
possession  of  defendant,  toe  NOTwich  Bleach- 
ing. Dyeiog,  ft  Printiog  Company:  that  plain- 
tiSs  were  entitled  to  tlie  ImmetUste  possession 
of  the  goods,  and  deoianded  the  same  of  de- 
fendant, whicb  was  refused  upon  tbe  ground 
that  said  defendant  was  gamiuiee  In  two  pro- 
cesses of  foreigD  attachment  levied  upon  said 
goods,— in  one  of -which  the  Attawsu^n  Com- 
pany is  plshitiff,  and  F.  M.  R.  Casey  is  defend- 
ant; and  in  tlie  other  said  Casey  is  defendant, 
and  Charles  G.  Taylor  and  Godfrey  Eissel, 
partners  under  the  firm  name  and  style  of  Tay- 
lor &  Kissel,  are  plaintiffs;  that  said  defendant 
also  refused  to  deliver  eaid  goods  to  the  plain- 
tifls  on  tbe  ground  that  it  had  a  lien  upon  Uie 
same  to  the  full  value  thereof,  for  finishing  Uie 
said  goods  and  other  goods  tot  said  F.  M.  R. 
Casey. 

The  complaint  prayed  a  delivery  of  the  goods 
to  plaintiffs;  damages;  that  the  Bleaching,  Dye- 
ing, &  Printing  Company,  the  Attawaugan 
Company,  aud  Taylor  &  Kissel  be  required  to 
interplead;  and  for  further  relief. 

It  appeued  that  plaintiffs  and  Casey  bad  en- 
tered into  a  contract  of  which  the  following  is 
a  copy: 
ICoinr. 


New  York,  January  33,  1884. 
Sold  to  F.  M.  R.  Casey,  for  (^fc  Warren  Mfj;. 
Co.,  7,600  ps.  Warren  Co's  40-inch  60x68 
browns,  to  weigh  about  5  yards  per  lb.,  same 
as  last,  and  in  double  cuts,  ai^M  peryd.,4moa. 
credit.  To  be  delivered  as  follows: 

February,  1,000  pe.,  in  two  ddiveriee. 
March,  1,500  ps.  do 
April,  1,500  ps.  do 
May,  1,000  ps.  do 
June,  1.000  ps.  do 
July  1,000  ps.  do 
Warren  Co.  to  have  option  until  May  1,  of 
accepting  or  rejecting  1,000  ps.  for  August 

Strikes,  lockouts,  and  other  unavoidable 
casualties  excepted. 

It  is  hereb;!'  agreed  that  F.  M.  R.  Casey  shall 
not  at  any  time  owe  for  more  than  2.500  ps., 
say  about  $7,500.  and  that  all  goods  sent  to  be 
finished  shall  be  sent  for  accountof  the  Wanen 
Mfg.  Co. 

Mr.  Casey  to  give  finishing  instructions,  and 
pay  finishing  bills,  but  not  to  remove  goods  to 
an  amount  exceeding  the  above  S,SOO  pa  at 
any  one  time. 

Shipping  directions  to  follow. 

D.  O.  Tatnm. 

Accepted  by  F.  M.  R  Casey. 

Further  facts  appear  in  the  opinion. 
Me»9r$.  C.  £.PerkinBand  J.  M.Thi^«r, 

forpIainti&: 

The  question  of  the  title  to  the  goods  must 
be  determined  Inr  a  coostructiou  of  tSe  contract. 

Orittoold  v.  Cook,  46  Conn.  198;  Fowler  v. 
Mallory,  1  New  Eng.  Rep.  649,  68  Conn.  430; 
Dremr  Mfg.  Co.  v.Water^n,  8  Met  9. 

In  construing  a  contract,  the  first  point  is  to 
ascertain  what  the  parties  themselves  meant 
aud  understood  by  it.  This  iotention  is  to  be 
ascertained  from  the  instrument  itself.  Tbe 
general  intention  of  tbe  parties  centrols  partic- 
ular words,  and  to  such  intention  even  tech- 
nical words  must  give  way. 

2  Pars.  Cont.  494,  499,  501.  617:  Brmcn  v. 
^Urr,  16  Conn.  192;  Budl  v.  Cook,  4  Conn. 
242:  Todd  v.  Haa,  10  Conn.  644;  Oooke  v.  Barr. 
89  Conn.  296;  Fowler  v.  Mallory,  1  New  Eng. 
Rep.  649,  68  Conn.  487;  Waierhury  Firtt  8oe. 
V.  Piatt,  12  Conn.  181;  Qriawold  v.  Cook,  46 
Conn.  198;  Tomlineon  v.  Ousatonie  Water  Co. 
44  Conn.  99;  Bean  v.  Atwater,  4  Conn.  8. 

A  man's  bargain  ought  to  be  performed  as 
he  intended  It.  There  is  no  reason  why  a  man 
should  be  forced  to  trust  when  be  never  meant 
it. 

F<»ie$  V.  Marth,  10  Conn.  884;  Httgha  v. 
Kelly,  40  Conn.  148;  Leteit  v.  McCaie,  49  Conn. 
141. 

To  show  an  intention  to  trust  Casey,  the  de- 
fendants relv  upon  the  acts  of  tbe  plaintiffs  at 
the  time  it  shipped  the  goods  to  the  bleaching 
company.  But  whenever  tbe  vendor  has  re- 
served to  himself  the  jut  diwponendi,  do  title 
passes,  even  where  there  is  an  actual  delivery 
to  the  vendee.  But  tbe  rules  adopted  for  the 
purpose  of  ascertaiuing  whether  the  vendor  has 
reserved  such  right  or  not,  where  his  intention 
is  to  be  determined  by  his  acts  and  conduct,  do 
not  apply  to  cases  like  the  present  where  there 
is  a  written  contract  to  whidi  we  look  to  gather 
the  intention.  ^  , 

Benj.  Sales,  §  881;  Jfoo;^o^<^8^tc 
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Bangt,  103  Htuu.  391;  Cairo  Nat.  Bank  v. 
Crocker,  111  Mass.  168. 

As  the  goods  were  not  in  exiateDce,  butw^ 
to  be  manufactured,  tbe  contract  vas  execu- 
tOT7,  and  no  present  title  passed  br  the  agree- 
ment. Under  the  contract  no  title  passed  to 
Casey  in  the  goods  manufactured  until  they 
were  reinoTed,  pursuant  to  tbe  contract,  from 
the  bleacbine  company.  As  be  removed  tbe 
goods,  the  tillepTO  tanto  passed  to  him. 

Moody  V.  Brovn,  56  Am.  Dec.  643,  note;  Sut- 
ton  T.  CantpbeU,  2  Tbomp.  &  C.  595;  Bunt  v. 
Tkurman,  16  Vt.  886;  Maaon  t.  TTiomnwn,  16 
Pick.  805. 

As  to  the  force  to  be  given  to  the  stipulations 
in  the  contract,  see — 

The  mgee  Cotton  Cam,  89  U.  8.  22  Wall  180 
(32  L.  ed.  868):  Martineau  r.Kitefti?w,  L.  R.  7 
Q.  B.  486. 

By  tbe  contract,  Casey  was  authorized  to  re- 
move, and  tbe  ptafntiffs  by  their  instructions  to 
the  bleacbiag  company  placed  it  in  his  power, 
as  they  were  bound  to  do,  to  remove,  2,500 
pieces  in  excess  of  what  be  bad  at  any  time 
paid  for.  To  goods  removed  by  bim  in  viola- 
tion of  the  contract,  be  would  acquire  no 
title. 

Jennings  v.  Gage,  13  111.  610;  S.  C.  56  Am. 
Dec.  476. 

Whether  a  delivpiT  passes  title]  depends  on 
the  intent  with  whicb  it  is  made. 

Uildreth  v.  FitU,  63  Vt.  884;  Merelianta  Nat. 
Vank  V.  Bangt,  102  Mass.  291;  Benj.  Sales,  p. 
818,  §  381;  pp.  324,  825,  g  894;  Wigton  v.  Bow- 
ley,  130  Mass.  254;  Ttirhg  v.  Batea,  2  Hurlst.  & 
C.  200;  Cairo  Nat.  Bank  v.  Crocker,  111  Mass. 
166;  Farktr  v.  Baxter,  86  N.  Y.  593. 

Taking  the  view  that  the  property  and  right 
of  possession  io  these  goods  passed  to  Casey 
when  plaintiffs  appropriated  them  to  the  con- 
tract, Uie  goods  never  came  into  his  actual  pos- 
session, and  tbe  plaintiffs  have  a  lien,  as  ven- 
dors, upon  tbe  goods.  The  bleaching  company 
was  the  bailee  of  tbe  plaintiffs  until  the  goods 
were  removed  under  tbe  contract. 

Benj.  Sales,  766-769,  771;  Milliken  v. 
Warren,  57  Me.  46;  Toirnley  v.  Crump,  4  Ad. 
&  El.  68;  Dodeleyv.  Varley,  12  Ad.  &  El.  682; 
Park$  V.  Hall,  2  Pick.  211;  Barrett  v.  Pi-itch- 
ard.  Id.  516;  Arjiold  v.  Delano,  4  Gush.  88. 

Even  though  credit  be  given,  whicb  is  gen- 
erally conclusive  as  to  tbe  waiver  of  the  hen, 
yet,  if  the  goods  are  thus  held  until  tbe  credit 
has  expired,  tbe  vendor  can  enforce  liis  lien 
tbou^  tbe  buyer  may  not  be  Insolvent 

Benj.  Sales,  825;  Vatpg  v.  Oakeley,  16 
Q.  B.  b41 :  Bunney  v.  Poyntz,  4  Barn.  &  A.  568; 
JHxon  V.  Yate8,  5  Bam.  &  A.  818. 

Metsra.  J.  Halaey  and  S.  Luca.8,  for  de- 
fendant, tbe  Attawaugan  Company: 

It  was  immaterial  how  the  parties  understood 
the  contract,  its  terms  and  conditions.  The 
contract,  being  in  writing,  speaks  for  itself; 
and  the  meaning  of  tbe  language  employed  can- 
not be  varied  by  explanation  and  the  intention 
of  tbe  parties  not  expressed  in  the  instrument 
itself. 

Botdikiaay.  Uiggina,  53  Conn.  21S;  Pierpont 
V.  Longden,  46  Conn.  499;  Mead  v.  Strouae,  41 
Coon.  567;  tiatptn  T.  Atvater,  29  Conn.  97; 
Otendate  Woolen  Mfg.  <h.  t.  Protection  Ina.  Co. 
21  Conn.  87;  Brown  t.  mater.  16  Conn.  196; 
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Avery  v.  Chappd,  6  Conn.  37S;  Dian-v.  Maao». 
4  Conn.  482;  1  Swift,  Dig.  187;  S  Taykir.  Er. 
8tb  ed.      1202,  1236. 

The  contract,  being  in  the  languue  of  the 
plaintiffs,  will  be  construed  most  stroo^y  against 
them,  if  susceptible  of  a  double  meaning  in  aqy 
part. 

Siting  V.  Sturterant,  41  Conn.  176;  Bantf 
V.  Neieeomb.  9  Cush.  46. 

The  plaintiffs  made  an  appropriation  of  and 
delivered  tbe  goods  free  on  board  the  cant  at 
Warren.  They  sent  Casey  an  invoice  of  sank 
eoods,  as  sold  (o  him,  and  a  bill  IwUng. 
They  charged  said  goods  to  him  on  tbdr  boob 
as  goods  sold,  and  the  4  months'  credit  wbirb 
Casey  was  to  have  by  tbe  contract  commenced 
from  the  date  of  such  deliveries.  Casey,  from 
the  time  said  eoods  were  shipped,  and  ihe  in- 
voices and  bills  of  lading  sent  to  him  by  tbe 
plaintiffs,  assumed  tbe  full  and  absolute  coo- 
trol  of  tbe  goods,  paid  freight  on  tbm,  had 
them  finished,  sold  portions  of  them:  uid  all 
this  with  the  full  knowledge  of  the  pUintifE». 
By  tbe  terms  of  tbe  contract,  and  deliverits  an- 
der  it,  and  the  conduct  of  the  parties,  tbe  title 
to  the  goods  was  in  Casey  when  attached. 

Benj.  Sales.  4lhed.  !^  331,  and  note;  §§315. 
317.  899;  1  Pars.  Cont  519-536;  2  Kent.  Com. 
lOtb  ed.  685-087;  Siggina  v.  Murray,  73  N.  T. 
262;  Odell  t.  Boaton  d  M,  S.  0>.  109  Xtft. 
50;  MerchanU  Nat.  Bank  v.  Banga,  102  JlasL 
295;  Krulder  v.  mison,  47  N.  T.  m.Baitegv. 
Hvdaon  Birer  R.  Co.  49  N.  Y.  70. 

Theptaintiffshadnolienontbegoods.  Tb^ 
bad  sold  and  delivered  them  without  anyagm- 
ment  that  they  should  retnain  its  property,  or 
that  it  was  to  ha%'e  a  lien  on  them.  Tbe  readee 
had  taken  possession  of  the  goods  and  pkccii 
them  in  the  hands  of  a  third  twrty.wbobadei- 
pended  labor  upon  them  and  entirely  changed 
their  character.  Tbe  contract  and  conduct  of 
the  plaintiffs  were  wholly  incoosisieot  with  sarb 
lien, 

Pinney  v.  Welts,  10  Conn.  118: 1  Swift,  Dig. 
p.  547;  Parka V.  HaU.  2  Pick.  212;  Chapmanx. 
Searle.  8  Pick.  88;  Benj.  Sales.  §§  797,  827;  1 
Para.  Coot  g  536;  2  Kent,  Com.  lOth  ed.  88K 
£inff  V.  Indian  Orchard  Canal  Co.  11  Cush. 
29l{ tiUckney  v.  Allen,  10  Gray,  352. 

Beardsley,  J. ,  delivered  the  opinion  of  tbe 
court: 

Tbe  superior  court  found  that  the  title  to  tbe 
goods  in  qnestion  in  this  case,  which  wen  at- 
tached, as  the  property  of  Casey,  by  the  Attt- 
waugan  Company,  was  in  bim  at  the  time  of 
the  attachment,  and  rendered  judgment  foribe 
defendants.  The  question  is  whether  such  flnd- 
ing  is  justified  by  the  facts  found. 

It  is  found  that  the  contract  between  the 
plaintiffs  and  Casey,  though  importing  mi  itt 
face  a  present  sale  of  existing  propertv,  was  in 
reality  a  contract  for  the  future  sale  of  goods  to 
be  manufaclured  by  tbe  plaintiff.  This  is  im- 
material, however,  as  tbe  goods  were  afterwards 
mode,  and  the  contract  then  applied  to  than  tt 
it  would  have  done  if  they  baa  been  made  Ik- 
fore  it  was  entered  into. 

Tbe  first  question  is  as  to  the  intentioo  of  tbr 
partira  as  en>ressed  by  the  contract. 

That  this  intention  Is  to  be  derived  fan  ■ 
reasonaUe  constractiCT,of  all  its  langoigt. 
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looking  to  its  Bubject-matter,  the  situadon  of 
the  parties,  and  their  object  in  making  it,  is 
elemental^  law. 

The  plBiDtifTs  were  manufacturers  of  cotton 
cloths.  Casey  was  engaged  in  the  business  of 
buying  auch  goods  and  reselling  them  after 
having  tbem  flnisbed  at  a  bleachery. 

Let  us  suppose  that  Caaey  proposes  to  the 
plaintiffs  to  buy  of  tbem  tbeir  goods  to  the 
amount  of  $16,500  on  four  months'  credit. 
The  plaintiffs  are  not  willing  to  give  him  the 
credit,  but  are  willing  to  sell  him  goods  to  the 
amount  of  $7,500  on  four  months'  credit.  Un- 
der such  circumstances  it  is  not  improbable 
that  the  partiea  mieht  come  together  upon  an 
arrangement  that  the  entire  quantity  of  goods 
which  Casey  wished  to  buy  should  be  delmred 
to  a  bleacher^,  to  be  finl^ed  as  Casey  desired 
and  under  his  direction;  but  he  at  no  time  to 
have  the  title  to,  or  the  right  to  remove 
from  the  bleachery,  more  than  a  certain  number 
of  pieces  of  the  goods, — the  price  of  which  was 
$7,500, — until  be  paid  for  those  so  removed; 
the  goods  to  be  sent  to  the  bleachery  by  in- 
atallments  as  they  were  manufactured,  and  the 
four  mouths'  credit  to  commence  running 
when  they  were  sent. 

In  tills  way  Casey  might  have  all  the  goods 
ready  for  market  with  as  little  delay  as  if  he 
owned  them,  and  the  plaintiffs  might  have 
all  the  advantage  of  a  present  sale,  if  Casey 
perfonned  faia  contract,  and,  if  he  did  not, 
would  have  the  goods  in  excess  of  those  sold 
to  Casey,  increased  in  value  by  the  labor  be- 
stowed upon  them  at  the  bleachery.  Buch 
was  evidently  the  situation  of  the  parties,  and 
the  object  to  be  accomplifihed;  and  such,  in 
aubetance  at  least,  is  the  contract  we  are  con- 
sidering. 

The  tfoods  were  to  be  delivered  to  the  bleach- 
ery, and  Caaey  was  to  have  the  direction  of  the 
flnishing  and  toe  right  to  take  them  away,  sub- 
ject to  the  provision  that  he  sbotild  not  remove 
more  than  2,500  pieces  which  he  had  not  paid 
for.  , 

The  authority  given  1o  him  xo  direct  as  to 
the  flnishing  of  tlie  goods  would  be  senseless  if 
he  was  the  owner  of  them;  and  the  expressions, 
shall  not  "owe  for"  "or  remove"  are  equiva- 
lent to  an  affirmation  by  the  parties  that  the 
dtle  to  the  goods  which  Casey  was  not  to  owe 
for  or  remove  should  continue  in  the  platn- 
Uffs. 

If  Casey  had  the  title  to  the  goods,  he  would 
owe  for  them,  and  would  have  the  right  to 
remove  them. 

The  defense  claims  that,  by  the  contract,  a 
delivery  of  the  goods  at  the  bleachery  was  to 
be  a  delivery  of  them  to  Casey.  If  this  was  so, 
we  do  not  see  how  the  plaintiffs^rould  be  pre- 
vented by  it  from  enforcing  their  reserved 
riffht  of  property. 

The  well-settled  law  of  this  State  is,  that  the 
delivery  of  the  possession  of  personal  property 
to  one,  under  a  contract  that  he  shall  not  be- 
come the  owner  of  it  until  he  has  paid  for  it, 
does  not  vest  the  title  in  him.  Letntv.  MeCabe, 
49  Conn.  141,  and  cases  there  cited.  ' 

But  the  language  of  the  contract  is  wholly 
inconsistent  with  the  claim  of  the  defendants 
in  this  respect. 

The  goods  were  to  be  sent  to  the  bleacbeir, 
on  account  of  the  plaintifla;  and  Casey's  right 
1  CosK. 


o^f^iosBesBioD,  as  we  have  sera,  is  expressly  lim- 

If  the  rights  of  the  parties,  therefore,  are  to 
be  goveruM  by  the  contract,  it  seems  clear  that 
the  title  to  the  SI  pieces  of  goods  was  in  the 
plaintiffs,  when  they  were  attached  by  the  At- 
tawaugan  Company,  it  appearing  tliat  Casey 
then  owed  for  at  least  3,500  pieces,  which  he 
had  removed. 

The  parties,  by  their  dealings  under  the  con- 
tract, gave  it  a  practical  construction  fully  in 
accord  with  that  which  we  have  given  it. 
Seven  thousand  of  the  7,500  pieces  contracted 
for  had  been  delivered  in  various  shipments  be- 
fore the  14th  of  July,  when  Casey  became,  in- 
solvent  and  disappeared.  A  letter  from  the 
plaintiffs  to  t^e  bleaching  company ,  sent  in  con- 
nection with  each  shipment,  informed  it  that 
the  goods  were  sent,  and  were  to  be  finished 
on  account  of  the  plaintiffs,  but  that  Casey  was 
to  give  the  instructions  as  to  the  finishing  and 
pay  ibe  bills  for  finishing,  and  requested  in- 
formation as  to  the  shipment  of  any  of  the 
goods  by  Casey. 

A  letter  sent  by  the  plalatiSs,  in  connection 
wiUi  the  fiiBt  shipment,  informed  the  bleaching 
company  that  Casev  was  to  give  all  instructions 
regarding  them  and  the  goods  to  be  thereafter 
sent,  until  further  orders  from  them.  In  the 
month  of.  June,  Casey,  in  violation  of  the 
contract,  removed  from  the  bleachery  more 
than  2,500  pieces,  without  making  the  required 
payment.  The  plaintiffs  at  once,  upon  being 
infovned  of  it  by  the  bleaching  company,  re- 
quested Casev  to  return  the  goods  so  taken, 
and  he  complied,  so  far  as  he  could,  with  the 
request. 

'The  court  has  not  found,  and  it  cannot  be 
inferred  from  the  finding,  that  the  plaintifb 
have  waived  any  of  their  nghts  under'  the  coo- 
tract.  The  authority  which  it  is  found  thM 
Casey,  by  the  permission  of  the  plaintiffs,  ex- 
ercised over  the  goods,  was  only  such  as  was 
^ven  to  him  by  toe  contract.  The  chargineof 
uie  goods  on  the  plaintiffs'  books,  as  if  sold  on 
the  day  the^  were  sent  to  the  bleachery,  and 
sending  an  invoice  to  Casey  as  of  goods  sold,  is 
probaluy  accounted  for  by  the  fact  that,  upon 
the  performance  by  Casey  of  his  contract,  the 
sale  was  too  late  from  the  time  of  the  delivery 
of  the  goods  at  the  bleachAy,  in  respect  to  the 
credit  to  be  given;  but,  however  this  may  be, 
these  facts  are  not  of  cootrdlling  signiflcance. 

There  i*  error. 

In  this  opinion  the  other  Judges  concurred. 


WINDHAM  COUNTY  SAVINGS  BANK 

t. 

John  L.  HIMES. 

1.  The  provision  of  the  Aetof  1888 (Rev. 
1875,  p.  858.  §  2).  to  the  effect  that  the 
foreefoeare  of  a  mortgage  shall  not 
preclude  the  mortgage  creditor  from 
recovering  so  uiucb  of  the  mortga^ 
debt  as  the  mortgaged  property,  esti- 
mated by  the  court  at  the  expiration 
of  the  time  limited  for  redemption, 
shall  be  insufBcient  to  satisfy,  is  not 
(except  in  cases  where  there  is  an  ap- 
praisal under  the  Act  of  VAtS^-xvjfvai^ 
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-  I»the  proTision  of  thel«a,ws  of  1878» 
Mui.p.  1S9,  to  the  effect  that,  upon  mo- 
tion of  any  party  to  a  forecloeare,  the 
value  of  the  niortfcaged  property  shall 
be  appraised  by  appraisers*  and  that 
the  mortgage  creditor  shall,  in  anv  far- 
ther suit  upon  the  mortfiaite  debt,  re- 
cover only  the  difference  between  the 
value  of  the  mortgaeed  property  as 
fixed  by  such  appraualana  theamonnt 
of  his  claim. 

S.  These  statutory  provisions  are  not 
inconsistent,    bnt    alternative.  If 

there  is  an  appraisal  under  the  Act  of 
1876,  it  fixes  couclusively  the  value  of  the 
premises;  if  there  la  no  such  appraisal, 
the  court  ascertains  the  value  upon 
any  proper  evidence. 
8.  The  Lrarfslature  did  not  intend,  by  the 
Act  of  1876,  to  bar  suits  for  a  recovery 
of  a  deficiency  in  the  mortgage  debt,  in 
cases  where  there  has  been  no  apprais- 
al. 

4.  The  provision  of  the  Act  of  1678,  that 
no  suit  for  such  deficiency  shall  be 
brought  aifainst  any  person  who  was 
not  a  party  to  the  foreclosure  suit, 
repeals  so  much  of  the  Act  of  1838  as  al- 
lowed such  a  suit  ac^inst  a  person  who 
was  not  a  party  to  the  foreclosure  snit. 

(Windham — Filed  December  fi,  1S87.) 

ACTION  to  recover  the  balance  of  a  mortgage 
debt  after  a  foreclosure  of  the  mortgage, 
brought  in  the  Superior  Court  of  Windham 
County  and  there  reserved  for  the  consideratioo 
and  advice  of  this  court.  JudgmejU  for  plain- 
tif  advised. 

Argued  before  Park,  C!%.  J.,  Carpenter,  Par- 
dee, Loomis,  and  Beanldy,  JJ. 

The  facts  are  sufficient  stated  In  the  opin- 
ion of  the  court. 

MeUT*.  John  L.  Penrose,  Jeremiah 
Halsey,  and  Arthur  O.  Bill,  for  plaintiff: 
It  is  now  settled  law  in  this  State  that  "the 
foreclosure  of  the  mortgage  shall  oot  preclude 
the  mortragc  creditor  from  recovering  so  much 
of  the  claim  to  secure  which  the  mortgage  was 

S'ren  as  the  property  mortgaged,  estimated  at 
e  expiration  of  the  Ume  fiiDited  for  redemp- 
tion, maW  be  insufficient  in  value  to  satisfy." 
Rev.  Stat.  p.  858,  g  2. 

Prior  to  1888  it  was  held,  by  repeated  deci- 
sions, that  the  foreclosure  was  in  toe  nature  of 
a  satisfaction  of  a  debt  secured  by  mortgn^. 
It  was  deemed  an  appropriation  of  the  tbmg 
pledged  In  payment  of  tiie  demand  for  which 
it  was  security. 

Derby  Bank  v.  Landon,  8  Conn.  62;  Stoift  v. 
Edion,  5  Conn.  581;  2  Swift,  Syst.  440;  2  Swift, 
Dig.  219. 

by  the  statute  above  cited,  "the  court  before 
which  the  action  upon  Uie  claim  is  pending 
shall  ascertain  the  value  of  tiie  mortgaged  prop- 
erty at  the  expiration  of  the  time  mnited,  and 
render  judgment  for  the  difference  between 
such  value  and  the  amount  of  the  claim." 

This  statute  Is  not  repealed  by  Pub.  Acts 
1878,  cbap.  120,  p.  841. 

There  is  no  repealing  clause  in  this  Act;  con- 
seonently  if  it  repeals  the  former  Act  it  must 
beby  imi^icatlon.  Repeals  by  implication  are 
618 


not  favored  by  courts.  The  two  statutes  mnt 
directly  conmct  or  there  must  be  negative 
words. 

Kallahan  v.  Oabom,  87  Conn.  Hajfmmf. 
Jenki,  2  Pick.  176. 

Meurs.  T.  E.  Graves  and  H.  A.  Skna- 
way.  for  defendant 

Carpenter.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  the  balance  of  a 
mortgaec  debt  after  a  foreclosure  of  the  mort- 
gage. The  defendant  was  a  party  to  the  fore- 
closure suit.  No  application  was  made  to  the 
court  to  appoint  appraisers  to  ascertain  the 
value  of  the  mortgaged  premises  at  the  time  of 
the  foreclosure;  as  there  was  no  appraisal  the 
defendant  innsts  that  the  suit  cannot  be  main- 
tained. The  case  is  reserved  tor  the  advice  of 
tbis  court. 

Prior  to  1888  the  foreclosure  of  a  mortgage 
operated  to  extinguish  the  mortgage  debt,  u 
that  vear  a  statute  was  passed  which  appeanin 
the  Revlsioo  of  1875.  p.  356,  g  2.  as  followa: 
"The  foreclosure  of  a  mortgage  shall  not  pre- 
clude the  mortgage  creditor  from  recovering  so 
much  of  the  claim  to  secure  which  the  mort- 
gage was  given  as  the  property  mortgaged,  es- 
timated at  the  expiration  of  the  time  limited 
for  redemption,  shall  be  insufficieDt  in  vahieto 
satisfy." 

In  1878  a  statute  was  passed  as  follows: 
"  §  1.  The  foreclosure  of  a  mortgage  ahall 

be  a  bar  to  any  further  suit  or  action  upcm  the 
mortgage  debt,  note,  or  obligation,  unless  the 
person  or  persons  who  are  liable  for  the  pay- 
ment thereof  are  made  parties  to  such  foiectds- 
ure.  g  3.  Upon  the  motion  of  any  partj  to  a 
foieclosure,  the  court  shall  appoint  three  dis- 
interested appraisers,  who  shall,  undo"  mth 
appraise  the  mortgaged  property  within  tea 
days  after  the  time  limited  for  redemption  diaO 
have  expired,  and  shall  make  written  report 
of  their  appraisal  to  the  clerk  of  the  court 
where  said  foijpclosure  was  had.  which  reptnt 
shall  be  a  part  of  the  flies  of  said  foredosnre 
suit;  and  such  appraisal  shall  be  flnal  and  coo- 
elusive  as  to  the  value  of  said  nuwtgaged  pmp- 
erty;  and  the  mortgage  creditor  in  any  ftutber 
suit  or  action  upon  the  mortgage  debt,  note,  w 
obligation  shall  recover  only  the  different  b^ 
tweeu  the  value  of  the  mortgaged  propo^  as 
fixed  by  such  appraisal  and  the  amount  of  bii 
claim."  Seas.  Laws  1878,  cbap.  ISO. 

The  case  turns  wmn  the  oonstnicticm  of 
these  two  statutes,  u  the  formcff  repealed  by 
the  tatlerf  If  it  Is,  the  action  cannot  be  mais- 
tained.  If  not,  the  plaintiff  fa  entitled  to  a 
judgment. 

There  is  no  repeal  except  Implicatiaa. 
To  be  a  defense  the  former  statute  moat  be 
wliolly  repealed.  As  repeals  by  implicatiae 
are  not  favored,  the  new  will  repeal  the  oU 
onlv  so  far  as  the  two  are  incompatible.  It 
will  not  be  presumed  that  the  L^islatore  in- 
tended to  repeal  any  portion  of  an  cdd  atatntc 
which  may  well  stand  with  the  new;  the  twc 
taken  togeUier  being  intelligiUe  and  reasonable. 

The  statute  of  1878  provides  that  no  soil 
shall  be  brought  against  any  person  ^ifho  was 
not  made  a  pvty  to  the  foreclosure  suit.  The 
former  statute  allowed  such  a  suit,  and  of 
course  to  that  extoit  is  repealed.  The  tMatt 
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of  provides  that,  when  an  appraiaal  is  bad 
under  m  prorisioiis,  nicb  amraual  riiall  be 
oondnsiTe  as  to  theTahw  of  tbe  mortgaged 
premises.  Tbe  old  statute  required  tbe  court 
to  ascertain  the  value,  wbicb,  bein^  inconsis- 
tent with  the  new,  is  also  repealed  tn  all  cases 
wbere  there  is  ao  appraiaal  under  the  new  stat- 
ute Tbe  defendant  was  a  party  to  tbe  fore- 
ckwtue  rait;  hence  the  statute  does  doc  bar  this 
suit.  But  there  was  no  appraisal;  bence  that 
portion  of  the  statute  relating  to  tbe  appraisal 
and  its  effect  have  no  application.  The  defend- 
ant  insists  that  that  provision  of  tbe  statute  is 
exclusive,  and  thai,  notwithstanding  tbe  fact 
that  there  was  no  appraisal,  tbe  value  of  tbe 
pix^r^  cannot  be  ascertained  in  any  other 
way.  We  think  that  such  a  OHistruction  gives 
an  effect  to  the  Act  which  tbe  Legislature  did 
not  fnteod. 

Tbe  first  statute  contains  this  provision; 
"  But  the  value  of  the  property  mortgaged,  at 
the  expiration  of  said  time,  shall  be  ascertained 
by  the  court  before  wbicb  tbe  action  is  pend- 
ing; and  he  shall  recover  only  the  difference 
between  sucb  value  and  tbe  amount  of  bis 
claim."  This  clause  is  not  expressly  repealed, 
and  is  not  repealed  by  impUradon  except  in 
cases  wbere  there  is  an  appfaisal  under  tbe 
statute  of  1878.  Tbe  circumstances  of  two 
cases  which  .may  be  brought  under  that  statute 
■  may  be  very  dinerent.  In  one  there  may  be  an 
appraisal.  If  tbcre  is,  that  fixes  conclusivety 
the  value  of  tbe  premises.  In  the  other  there 
is  no  awralftl;  in  which  case  tbe  court  ascer- 
tains tbe  value  upon  any  proper  evidence. 

Tbe  Le^atuTB  did  not  intend  to  bar  suits  in 
cases  where  there  was  no  appraisal,  because  it 
has  not  said  so.  It  has  said  that  one  omission 
(to  make  the  debtor  a  party  to  tbe  foreclosure) 
shall  constitute  a  bar,  and  said  it  expressly; 
the  court  cannot  extend  it  to  an  omission  to 
have  an  appraisal.  But  it  did  intend  that  tbe 
mortgage  cfebtor  as  well  as  the  creditor  should 
have  an  opportunity  to  faave  an  appraisal.  It 
is  optional,  not  compulsory.  Tbe  statute  pro- 
ceeds upon  the  theory  that  the  debtor  has  an 
interest  in  having  an  appraisal;  therefore  he 
may  move  for  tbe  appointment  of  appraisers. 
But  if  the  defendant  is  right  in  bis  construction 
of  the  statute,  it  is  for  the  debtor's  Interest  to 
have  no  appraisal,  for  then  no  suit  can  be 
maintained  against  him. 

If  tbe  Legislature  bad  intended  to  bar  a  suit 
unless  there  was  an  appraisal,  it  would  have 
said  so  expressly,  or  would  have  used  language 
that  would  admit  of  no  other  construction. 
But  tbe  language  ueed  will  admit  of  another 
construction,  and,  when  considered  with  ref- 
erence to  tbe  snbject-matler  and  object  of  the 
statute,  seems  to  require  it. 

We  advite  judgment  for  the  plaintiff. 
In  this  opinion  the  other  Ju^es  concurred, 
except  Park,  Ch.  J.,  who  dissented. 
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WILEY  CONSTRUCTION  CO. 

NATIONAL  TUBE  WORKS  CO.  v. 
SAME. 

1.  In  the  case  of  a  JoiBt*«toeiK  eonora- 
tloB  oi^;anIced  ander  tbe  laws  of  Gon- 
1  Com*. 


COHSTRUCnON  Co.  Ml 

neotiont,  whenever  and  wherever  all  of 
its  stock  holders&re  assembled  and  in  fact 
enKftged  in  coDslderinf?  and  determin- 
ing what  the  corporation  shall  do  and 
by  whom  it  shall  act,  there  is  the  corpo- 
ration; and  what  thev  do,  it  does.  The 
appointmemt  by  such  stockholders  of 
an  afient  to  speak  or  act  for  or  repre- 
sent tbe  corporation  is  an  appointment 
by  the  oorpanhtlon,  and  it  is  boand  by 
saoh  mgent'm  aetion. 

3.  It  is  not  DMessary  to  the  above  reenlt 
of  the  stockholders'  action  that  there 
shoold  have  been  any  previous  notice* 
or  that  there  should  be  any  written  res- 
olution or  any  record  of  their  action; 
their  consenting  speech  and  act  is  legal- 
ly equivalent  to  all  these. 

8.  After  a  Joint-stock  corporation  is  or- 
ganized, its  directorsanaaKente,  actlnfc 
as  such,  cannot  transact  business  of  the 
corporation,  and  within  its  scope,  in  its 
name,  and  escape  the  legal  remit  of 
binding  the  corporation. 

4.  If  the  stoeklu>ld«rs  of  a  joint-stock 
corporation  (the  organization  certificate 
of  which  has  been  filed  with  tbe  secre- 
tary of  state,  as  required  by  the  Connec- 
ticut statuteis,— a  copy  of  which  is  made 
by  the  statute  prima  facte  evidence  of 
the  dne  formation,  existence,  and  ca- 
pacity of  the  corporation)  proceed  to 
transact  business  and  hold  them- 
selves oat  to  the  world  as  a  corpora- 
tion, the  burden  of  showing  any 
defect  in  the  oreanlaation  of  thecorpo- 
ratiou  is  upon  them,  when  they  desire  to 
avail  themselves  of  such  defect,  in  an 
action  against  the  corporation  for  a 
breach  of  contract  made  Dv  them  in  its 
name. 

(Hartford — Filed  Haroh,  1888.) 

APPEAL  by  defendant  from  judgments  of 
tbe  Superwr  Court  of  Hartford  County  in 
favor  of  plaiutifls  in  actions  upon  promissory 
notes.  AMrmed. 

The  defendant  was  alleged  to  be  a  corpora- 
tion organized  under  tbe  laws  of  Connecticut 
for  the  construction  and  repair  of  waterworks 
in  different  parts  of  the  country.  It  purchased 
large  quantities  of  materials  from  the  respective 
plaintiffs,  for  apart  of  which  it  issued  its  prom- 
usory  notes.  To  recover  the  amount  alleged 
to  be  due  upon  these  notes,  as  well  as  for  goods 
sold  and  delivered,  these  actions  were  brought. 
Tbe  courtbelow  rendered  judgment  for 
681.^  In  favor  of  Ridiard  Wood  et  at. .  and  for 
1^.041.51  in  favor  of  tbe  National  Tube 
Works  Company,  and  defendant  appealed. 
Further  fads  appear  in  the  opinion. 
Menrs.  Cliarles  E.  Peridns  and  Cam, 
Maltbie*  *  Brjrmat,  for  defendant,  appel- 
lant: 

The  Wiley  Construction  Company  was  not 
legally  competent  to  do  any  l}uslness  or  make 
any  contracts. 

The  court  finds  that  there  was  no  evidence 
that  the  articles  of  assodation  were  ever  pub- 
lished as  required  by  Rev.  Stat  187S,  pp.  810, 
811.      1, 5. 

UntQ  this  was  done,  this  corpqritiiMLbad  no 
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poirer  to,  and  in  the  eye  of  the  law  did  not, 
make  the  notes  or  contracts  upon  which  judg- 
ment was  rendered  in  these  cases. 

Where  the  doing  certain  acts  is  by  statute 
made  a  prerequisite  to  the  ezLstence  of  a  coi^ 
poration,  until  those  acts  are  done  no  corpora- 
tion exists  at  all. 

1  Morawetz,  Priv.  Corp.  2d  ed.  p.  28,  %  37, 
and  cases  cited. 

If  a  grant  of  a  special  power,  only  to  exist 
when  a  certain  thing  is  done,  does  not  exist  un- 
til that  thing  U  done,  a  grant.of  a  general  pow- 
er to  do  any  business,  only  to  exist  when  cer- 
tain things  are  done,  is  governed  by  tbe  same 
rule. 

3fedia  T.  Collier,  16  Ohio  St.  599;  Heinia  v. 
Adams  <fi  W.  Mfg.  Co.  81  Ky.  800;  Burt  v. 
Salisbury,  55  Mo.  310;  Oaniett  v.  Rtehatddon, 
86  Ark.  144. 

Tbe  rule  that  the  existence  of  a  corporation 
may  be  proved  by  producing  its  charter  and 
proving  acts  of  user  under  it  onl^  applies  to 
corporations  organized  ucder  special  cnartcrs, 
and  not  to  those  organized  under  general  laws. 

Mokelumne  S.  C.  A  Min.  Go.  r.  Woodbury, 
14  Cal.  36S;  Narragantett  ^nk  t.  AUaniie 
SiOc  Co.  8  Met.  288. 

Nor  is  the  corporation  estopped  from  show- 
ing that  it  was  not  competent  to  make  a  con- 
tract by  the  fact  that  it  has  received  a  consid- 
eration or  bcDetit  from  it. 

Ang.  &  A.  Corp,  ^  256,  and  cases  cited. 

A  corporation  cannot  be  estopped  from  show- 
ing that  a  contract  was  ultra  vires. 

mod  V.  New  York  A  N.  H.  B.  Co.  33  Conn. 
608. 

The  representations,  declarations,  and  admis- 
sions of  the  a^nt  of  a  corporation  stand  upon 
the  same  fooling  with  those  of  the  agent  of  an 
individual.  To  bind  the  principal,  they  must 
be  within  the  scope  of  tbe  authority  confided 
to  tbe  agent,  and  must  acrompany  the  act  or 
contract  which  he  is  authorized  to  do  or  make. 

Ang.  &  A.  Corp.  g  809.  See  3  Morawetz, 
Priv.  Corp.  §  640  a,  p.  509;  Peek  v.  Detroit 
Novelty  Works,  29  Mich.  813;  Corbin  v.  Adams, 
6  CuBh.  98;  Tripp  v.  New  MetaUic  Pack.  Go. 
187  Mass.  499. 

Meme.  Arthur  F.  Bfl>a>leatoii  and  Ed- 
ward D.  Robblns,  for  pwntiflFs,  appellees: 

If  illegality  of  oi^anization  of  a  corporation 
is  to  be  relied  on,  it  must  be  specially  pleaded. 

Weet  Wineted  Sac.  Bank  cfe  Build.  Asao  v. 
Ford,  27  Conn.  288;  Savage  Mfg.  Co.  v.  Arm- 
strmg,  17  Me.  84;  Heaeton  v.  Cincinnati  tt  Ft. 
W.  H.  Co.  16  Ind.  275;  Conard  v.  Atlantic  Ins. 
Co.  26  U.  S.  1  Pet.  886 (7L.  ed.  189);  Soc.  Prop. 
Goap.  T.  Pawtet,  29  V.  S.  4  Pet.  480  (7  L.  ed. 
027);  Unim  Cement  Co.  v.  IfobU,  15  Fed.  Rep. 
603. 

Tbe  statute  movides  that  the  officers  of  a 
corporation,"wno  shall  intentionally  fail  to  per- 
form any  of  the  duties  by  law  required  of  them, 
shall  be  jointly  and  severally  liable  for  all  its 
debts  contracted  during  the  period  of  such  fail- 
ure." 

Rev.  Stat.  p.  814,  g  8. 

Where  a  defect  in  tbe  organization  of  a  cor- 
poration has  been  specially  pleaded  and  fully 
proved,  the  courts  have,  notwithstanding,  re- 
iu'»ed  to  permit  the  fact  to  be  used  iu  favor  of 
a  defendant  corporation,  against  an  innocent 
party  whom  it  has  induclBd  to  contract  with  it. 
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See  Bigelow,  Est. p.  468;  Stone  v.  AmUUnr 
Cong.  8oc.  14  Vt.  86;  Bejfnotd*  v.  Myen,  51  VL 
444;  Cailender  v.  PaineetiUe  A  H.  R.  R.  Co.  \\ 
Ohio  St.  516;  Alter  v.  Cameron,  3  DilL  196; 
Blaekbum  v. Selma,  M.ttJf.  R.Co.2 Flipp. 5K>; 
Empire  Mfg.  Co.  v.  Stuart,  46  Mich.  482;  CVimji 
V.  Byrne,  41  Mo.  626. 

"Wlien,  In  suits  on  a  contract,  tbe  existence  of 
the  corporation  is  put  in  issue,  it  is  Mily  neoci- 
sa^  to  prove  that  the  corporatloa  is  ie  pkL» 
exutent. 

Morawetz,  Priv.  Corp.  g  770;  Society  P^n 
v.  Cleixland,  1  West.  Rep.  506,  48  Ohio  St.  4fll; 
Stout  V.  Zuliek,  5  Cent  Rep.  388,  48  N.  J.  L 
599;  Smith  v.  Sheeley,  79  U.  8.  12  WiU.  358 
(20  L.  ed.  480);  Steartu-out  v.  Michigan  A.  L. 
R.  Co.  24  Mich.  889;  Pape  v.  Topeka  Capitol 
Bank,  20  Kan.  440;  Toledo  Bank  v.  Interwitim- 
alBank,  21  N.  T.  542;  Douglas  County  v. 
Boltes,  94  U.  S.  104  (24  L.  ed.  46);  Ooehmn  v. 
Arnold,  68  Pa.  899;  M.  E.  Union  GkurtA  t. 
Pickett,  19  N.  Y.  483;  Eaton  v.  AtpinwtU.  18 
N.  Y.  119;  Thompson  v.  Candor,  60  III.  244. 

The  corporation  cannot  set  up  an  insulBdent 
publication  of  Its  certificate  of  meorpnatian  •> 
a  defect  in  its  oi^anization,  to  defeat  a  re- 
covery against  it. 

Dooley  v.  Cheshire  GUm  Go.  15  Gray.  4W; 
Whitney  v.Wyman,  101  U.  8.  893  (25L.  ed. 
1050);  Merrick  v.  Reynolds,  E.  AO.  Go.  101 
Mass.  881;  Bawes  v.  Anglo-Saton  PetroUuai  Os. 
Id.  897;  West  Winsted  Sat.  Bank  A  Build  Am. 
V.  F<n-d,  27  Conn.  283. 

A  formal  vote  is  not  necessary  t9  the^^ipc^ 
meat  of  ao  agent  by  a  corporation. 

MeUedge  v.  Boston  Iron  Co.  5  Cush.  158;  GosO- 
win  V.  Union  Screw  Co.  34  N.  H.  378. 

Acquiescence  by  the  managing  directors  of « 
corporation  in  the  customary  exercise  of  »■ 
sumed  authority  by  a  given  peraon  is  equiva- 
lent to  a  formal  grant  of  such  authority,  lo  fir 
as  the  rights  of  innooent  third  parties  are  ooa- 
cemed.  This  ia  true  even  when  sudi  sc- 
quiescence  is  simply  the  result  of  Delect  or 
inattention. 

Story,  Ax.%56.  See  Sherman  v.  FUcA,  K 
Mass.  64;  Lyndeborough  Olase  Go.  v.  ifttwn^- 
setts  Olase  Co.  Ill  Mass.  315;  Martin  v.Wdi. 
110  U.  8.  14  (28  L.  ed.  50);  Mahaney  Min.  Ot. 
v.  AngUhCal&omian  Bank,  104  U.  S.  1S3  (» 
L.  ed.  707):  Dougherty  v.  Hunter,  64  Pa.  880; 
Allen  V.  Citizens  Steam  Nat.  Go.  Cal.  88l 
First  Nat.  Bank  v.  Eimherlands,  16  W.  Va  555; 
Smith  V.  HullOlois.  Co.  11  C.  B.  897;ffWiqfT. 
Crawford  Gout. ty  Nat.  Bank,  69  Pa.  426;  StvryU 
Nat.  Bank  v.  Reed,  86  Mich.  263;  Chia^^S. 
W.  R.  Co.  V.  Jamee.  24  Wis.  888;  Bern  v. 
Photnix  Glarn  Co.  14  Barb.  868;  Cfiieago  BnU 
Soe.  V.  Groieell,  65  111.  468;  New  Hope  A  D.  B. 
Co.  V.  Phanix  Bank,  8  N.  Y.  156;  MitehOl  f. 
Deeds.  49  HI.  417:  Smith  v.  SmitJl,  62  HI.  498; 
Phillips  V.  Campbell,  48  N.  Y.  371;  Foster  v. 
Ohio-Colorado  Reduction  A  M.  Go.  5  McCiarr, 
880;  Lee  v.  Pitt^rgh  Coal  A  M.  Co.  56  How. 
Pr.  878;  Gordon  v.  Preeton,  1  Walts.  385;  Sprint- 
Jtdd  Nat,  Bank  v.  Fricke,  75  Ma  178;  Pmj. 
Simpmni  Waterproof  Mfg.  a>.37Conn.6!0;3UI 
Bridge  Co.  v.  BettKorth,  80  Conn.  391;  Mora 
wetz,  Priv.  Corp.  g  538;  Ang.  &  A.  Corp.  §  281; 
Field,  Corp.  Wood'sed.  SglTl,  ITS;  Dill  Mun. 
Corp.  133,  383,  750. 

After  a  corporation  has  invested  an  agtnt 
with  ai^nrentautborityyteieiwesait  it,  penoiw 
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^Sealing  with  such  agent  may  rely  upon  this  ap- 
parent author!^  until  they  bave  received  no- 
tice, in  some  way,  that  the  authwlty  has  ex- 
pired  or  has  been  revoked. 
Morawetz,  Priv.  Corp.  g  687. 

P»rdee,  J.,  delivered  the  opinion  of  the 
court: 

These  are  two  cases  against  the  Wiley  Con- 
stmctioQ  Company,  upon  the  samestateof  fads. 
Hiey  were  argued  together  by  agreement,  and 
will  be  treated  as  one  case. 

The  defendant  corporation  was  organized 
early  in  February,  1880,  under  the  joint-stock 
laws  of  this  State,  and  located  in  Hartford.  A 
certificate  of  organization  was  filed  io  the  office 
of  the  secretary  of  slate,  February  9, 1880. 

The  capital  stock  was  fixed  at  $500,000,  di- 
vided into  5,000  shares.  Solon  L.  Wilev  sub- 
scribed for  3,S00  shares,  George  Ballou  for 
3,499  shares,  and  George  E.  Beatty  for  1  share. 

■  Wiley  lived  at  Greenfield,  in  the  Slate  of 
Maasachusetts;  Ballou  at  New  York  city  or 
Boston;  and  Beatty  at  Boston.  Wiley  was, 
and  for  many  years  had  been,  a  civil  engineer, 
and  engaged  in  various  cneineering  enterprises, 
and  particularly  in  obtaining  rights  or  fran- 
chises from  dties,  towns,  villages,  etc.,  In  dif- 
ferent parts  of  the  United  States,  to  construct 
systems  of  waterworks  for  supplying  such 
muDidpalities  and  the  inhabitants  thereof  with 
water;  and,  having  obtained  such  rights  or 
franchises,  bad  been  engaged  in  constructing 
the  waterworks,  either  personally  or  through  a 
lfx»l  company  organized  to  construct  them. 

Ballon  was  engaged  in  the  banking  aod 
brokerage  business  in  New  York  and  Boston; 
and,  at  or  about  the  time  when  the  defendant 
corporation  was  organized,  was  interested  and 
engaged  in  promoting  and  floattng  various  rail- 
road, mining,  and  other  enterprises,  and  in 
providing  the  capital  to  build  and  work  the 
same,  and  io  providing  for  the  issue  and  mar- 
keting of  the  stock  nod  bonds incidoit  to  these 
schemes.  Ballou's  principal  place  of  business 
was  in  New  York  city,  and  the  greater  part  of 
hia  time  and  attention  was  applied  to  his  busi- 
ness at  New  York,  though  occasionally  be  was 
in  Boston. 

Beatty  was  employed  by  Ballou  as  cashier  in 
his  Boston  office.  Ballouand  Wiley  had  known 
each  otherfioni  childhood,  and  knew  of  the  line 
of  business  each  was  so  engaged  in. 

There  was  no  evidence  that  the  articles  of  as- 
sociation were  advertised,  as  required  by  law. 

No  formal  meetings  of  the  stockholders  or 
directors  were  held  aiter  the  meetings  at  which 
the  defendant  was  organized,  except,  possibly, 
a  meeting  to  place  Walter  Bumham  in  the 
placeoccupied.beforehisdeath.l^Mr.  Beatty. 

The  business  and  affairsof  the  company  were 
managed  by  Ballou  and  Wiley  in  an  informal 
manner,  and  as  if  it  was  their  joint  personal  af- 
fair; they  using  the  name  of  the  defendant  for 
that  purpose. 

No  formal  resolution  or  \'0te  was  had  era- 
powering  any  person  to  act  for  the  defendant 
in  any  way;  but  the  authority  to  act  for  and 
Innd  the  defendant  was  agreed  by  Ballou, 
Wiley,  aod  Beatty  to  be  exercised  Wiley  in 
the  manner  that  he  did  in  fact  act. 

The  corporation  was  organized  as  the  result 
of  the  agreement  of  Ballon  and  Wiley.  Beatty 
1  Oonn. 


had  no  real  interest  In  it,  and  subscribed  for  his 
single  share  so  as  to  make  the  three  persons  as- 
sociating, required  bv  the  statute,  Beatty's 
single  share  was  held  for  the  benefit  of  Ballon. 

The  corporators  were  made  directors.  Wiley 
was  made  president,  and  Beatty  secretary  and 
treasurer. 

Nothing  has  ever  been  paid  in  on  account  of 
any  of  the  subscriptions  to  the  capital  stock. 

The  condition  of  affairs,  and  the  reasons 
which  induced  Ballou  and  Wiley  to  organize 
the  fxinxnatioD,  were  as  follows: 

From  and  after  1877  or  1878,  and  down  to 
the  organization  of  the  corporation,  waterworks 
had  been  commenced  or  constructed  io  whole 
or  in  part  in  several  places, — those  at  Ottumwa 
and  Tiffin  coiopletea  so  far  as  the  original  con- 
struction was  concerned,  and  th6se  at  Nites, 
Owego,  and  Towanda  were  io  process  of  con- 
struction. Those  completed  were  receiving  re- 
pairs aod  extensions  from  time  to  time. 

The  corporation  was  suggested  and  organ- 
ized for  the  purpose  of  doing  all  tbatliad 
theretofore  been  done  by  Ballou  and  Wiley  in 
obtaining  the  right  to  build,  and  in  constructing 
and  extending  waterworks  and  pipe-linea,  and 
in  keeping  the  same  in  repair. 

Contracts,  rights,  or  franchises  to  construct 
were  to  be  obtained  by  Wiley  in  the  defend- 
ant's name,  and  the  construction,  extension, 
and  repair  was  thereafter  to  be  done  by  the  de- 
fendant or  by  Wiley  in  its  name,  and  the  ma- 
terial and  supplies  used  in  the  construction 
were  to  be  purchased  by  Wiley  in  its  name  or 
io  bis  own  name  as  he  safr  fit. 

As  president  and  general  manager  of  the 
Wiley  Construction  Company,  ann  with  the 
knowledge  and  consent  of  Ballou,  Wiley,  be- 
ginning in  the  spring  of  1880,  took,  in  behalf 
of  the  company,  new  contracta  to  build  works 
at  Gardner,  in  Massachusetts;  Las  Vegas,  ■  in 
New  Mexico;  CUfton,  in  Arizona;  and  Apple- 
ton,  in  Wisconsin.  He  also  contracted  to  build 
and  did  build  a  pipe-line  for  the  San  Pedro  & 
Caflon  Del  Aqua  Mining  Company.  But,  as 
Ballou  was  the  president  and  promoter,  and 
his  house  the  financial  agent,  of  the  mining 
company,  it  was  thought  best  by  Ballou  and 
Wiley  that  Wiley  should  take  this  contract  in 
bis  individual  name.  But  in  fact  it  was  for 
the  benefit  of  Ballou  and  Wiley,  in  the  same 
manner  and  to  the  same  extent  as  all  the  others, 
and  purchases  were  made  by  Wiley  thereforin 
the  name  and  npon  the  credit  of  the  Wiley 
Construction  Company.  Shipments  were  made 
on  account  of  tbia  contract,  both  to  Wiley  aod 
to  Captain  Roger,  an  employee  engaged  in  the 
construction  of  the  pipe-line. 

AH  the  affairs,  financial  and  otherwise,  of 
the  Wiley  Construction  Company,  from  and 
after  its  organization  down  to  the  year  1882, 
were  managed  by  Wiley,  with  the  advice  and 
direction  of  Ballou. 

Beatty  died  in  July,  1881,  and  his  place  as 
director  and  ofBcer  of  the  corporation  seems  not 
to  have  been  filled  until  the  fall  of  1881,  when 
one  Walter  Burnhara,  an  attorney  at  law  by 
profession,  but  then  employed  by  Ballon  in 
some  of  his  many  schemes,  acted,  to  some  ex- 
tent, in  place  of  Beatty.aaaDoffloerof  tbecom- 
pany. 

No  books  of  the  defendant  seem  to  have  been 
kept,  and  no  formal  record  of  the  doings  of  its 
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officers  or  stockholders.  No  reports,  aa  required 
by  law,  were  made.  But  Ballon  and  Wiley 
continued  to  prosecute  their  scfaemea  after  the 
formation  of  the  corporation  substantially  as 
they  did  before,  using  the  name  of  the  corpo- 
ration when  it  suited  their  purposes,  and  omit- 
tine  it  when  they  chose. 

The  manager  at  the  plaintiff's  works,  and 
the  treasurer  and  financial  manager  of  the 
plaintiff,  called  upon  or  saw  Ballou,  and  he 
told  each  of  them  that  the  defendant  was  re- 
sponsible, and  that  Wiley  had  power  to  pur- 
diase  on  behalf  of  the  defendant;  and  the  goods 
were  sold  and  delivered  to  Wiley  upon  the 
credit  of  the  defendant,  and  the  debt  in  ques- 
tion incurred  in  reliance  upon  such  statements 
of  Ballou,  and  upon  the  r«>resentationsof  Wi- 
ley  and  the  cfedtt  of  the  denndant.  The  goods 
were  used  at  Tiffin,  Towaada,  Las  ^gas, 
caifton,  Ottumwa,  Owego,  and  Appleton. 

Tbedefendant  filed  reasons  of  (4>peal,  as  fol- 
lows: 

1.  That  the  court  erred  In  not  holding  that, 
there  being  no  evidence  that  the  articles  of  as- 
sociation  were  published  as  required  by  law, 
the  Wiley  Construction  Company  was  never 
authorized  to  transact  business,  and  conld  not 
lenlly  transact  any. 

2.  The  court  erred  in  holding  that,  upon  the 
facts  found,  the  contracts  of  purchase  made  by 
said  Wiley  of  the  plaintiffs  in  the  name  of  the 
Wil^  Construction  Company  were  binding 
upon  that  corporation. 

8.  The  court  erred  in  holding,  upon  the  facts 
found,  that  said  Wiley  bad  legal  authority  to 
make  contracts  binding  upon  the  Wiley  Con- 
struction Company. 

4.  The  court  erred  in  holding  that  the  state- 
ments of  said  Ballou  in  relation  to  the  author- 
ity of  said  Wiley  to  make  contracts  in  the  name 
of  the  Wiley  Construction  Company  were 
binding  upon  said  corporation,  as  an  estoppel 
or  otherwise. 

5.  The  court  erred  in  holding  that,  there 
never  having  been  any  legal  meeting  of  the  di- 
rectors after  the  organization,  authority  could 
be  legally  riven  to  said  Wiley  to  make  con- 
tracts for  toe  corporation  by  separate  agree- 
ments of  the  directors. 

6.  That  it  does  not  appear,  from  the  fluding 
of  facts,  that  said  Wifey  had  any  legal  author- 
ity to  make  the  purchases  of  the  plaintiffs  for 
the  Wiley  Construction  Company,  for  which 
they  have  recovered  Judgment^  nor  that  the 
same  have  ever  been  ratified  or  affirmed  by  the 
corporation,  nor  that  the  corporation  had  ever 
received  any  benefit  from  tbe  same. 

7.  That  it  does  not  appear  from  the  finding 
that  said  Wiley  had  any  authority  to  make  any 
of  the  contracts  for  waterworks  m  tbe  name  of 
the  WHey  Construction  Company,  which  are 
mentioned  Id  the  finding,  and  especially  the 
contracts  at  Appleton  anif  elsewhere  for  which 
the  goods  of  the  plaintiffs  in  this  cane  were 
furnished. 

The  finding  is  that  "no  formal  resolution  or 
vote  was  had,  empowering  any  person  to  act  for 
the  defendant  in  any  way;  but  the  authority 
to  act  for  and  bind  the  defendant  was  agreed  by 
Ballou,  Wiley,  and  Bratty  to  be  exercised  by 
Wiley  m  the  manner  be  did  in  fact  act." 

In  the  case  of  a  Joint  stock  corpwaticm  organ- 


ized under  the  laws  of  this  State, whenever  and 
wherever  all  of  its  stockholden  are  membled 
and  In  taxA  engaged  in  fxmaidering  and  deto^ 
mining  what  the  corporation  shall  do  and  by 
whom  it  shall  act,  there  is  the  corporation; 
what  they  do,  it  does.  The  appoiotment  of  an 
agent  to  speak  or  act  for  it,  or  represent  it  in 
any  one  matter  or  in  all  matters,  with  unlim- 
ited authority,  is  an  appointment  by  it;  and  it 
is  hound  by  his  action.  It  is  not  oeceuary  to 
this  result  that  there  shotild  have  been  any  pre- 
vious notice  of  sucb  meetinigr,  or  that  tnere 
should  be  any  writtoi  resolution,  or  that  there 
should  be  any  record  of  what  was  done;  their 
consenting  speech  and  act  is  legally  equivalent 
to  all  these. 

Upon  tbe  record,  every  stockholder  was  a  di- 
rector and  was  present,  was  considerinK  what 
the  corporation  shonld  do,  and  joined  in  mp- 
pointing  Wiley  as  its  agent,  and  in  sending  him 
mto  the  world  with  full  authority  to  do  evoy- 
thing  whicb  was  subsequently  done  by  him, 
and  to  bind  the  corporation  by  every  poicfaase 
aod  promise  which  he  has  made  for  it  and  in 
its  name. 

Of  course  the  individuals  drew  over  them- 
selvee  the  corporate  shield,ss  prelection, agaiut 
the  hazards  of  their  projected  enterprises,  to 
their  individual  fortunes.  Of  necessity,  then, 
they  intended  that  all  pnrciiaaes  and  promiaea 
should  be  by  tbe  corporation,  and  that  Wiley 
should  be  appointed  and  autiiorized  by  it  to 
make  for  it,  and  in  its  name  and  behalf,  these 

gurchases  and  prom  Isee.  To  do  this  particular 
usiness  was  tbe  only  reason  for  the  ezistenoe 
of  the  corporation;  no  one  of  its  stockholden 
bad  any  other  purpose  in  view  when  organix- 
ing  it;  but  every  one  of  them  did  intend  that  it 
should  K)  far  act  and  make  contracts  in  its  cor- 
porate capacity,  througfa|tlie  ioetrumentalfty  of 
Wiley,  its  agent,  as  to  relieve  themselves  from 
all  burden  of  personal  reaponsibUity.  Tber 
all  BO  said  to  Wfley  when  all  were  ■imbhin 
as  a  corporation.  It  is  found  tiiat  when  thus 
assembled  they  agreed  that  contracta,  ririUa. 
or  franchises  to  construct  were  to  be  obtained 
by  Wiley  in  the  defendant's  name,  and  the 
work  of  constructiou,  extension,  and  repair 
should  thereafter  be  done  by  it,  or  by  Wiley  in 
its  name,  and  the  materials  and  supplies  were 
to  be  purchased  by  Wil^  in  Its  name  or  in  his 
own  name,  as  he  saw  fit.  This  businees  was 
within  corporate  scope.  The  amnt  exercised 
the  power  conferred,  and  used  the  corporate 
name.  The  acts  and  contracts  by  this  agent 
are  the  acts  and  contracts  of  the  corporation. 

The  degree  of  informaliU'  whlcD  attended 
the  managementof  itsaffairsoy  all  of  the  share- 
holders assembled  and  uniting  la  of  no  legal 
significance;  none,  even  if  they  were  mistaken 
as  to  the  legal  effect  of  their  use  of  the  corpo- 
rate name;  none,  even  if  they  supposed  as  a 
matter  of  law,  although  using  tbe  corporate 
name,  tbat  the  business  might  remain  that  of 
a  pnrtnership.  The  corporation  was  organised; 
its  directors  and  agents,  acting  as  such,  could 
not  transact  its  biuinees  in  its  name  and  con- 
trol the  legal  result 

Our  statute  declares  that,  before  a  jolnt-gtoiA 
corporation  shall  commence  buatnesa,  the  preai- 
deut  and  directors  ^11  publldi  at  full  length 
its  articles  of  oi^canisation  in  a  newspapn'  pub- 
lished in  the  county  hrWhldk  it  |b,kicated. 
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Upon  th«  trial  there  was  do  evidence  as  to  such 
publication.  The  staUite  (Rev.  Stat  1876,  p. 
■489.  §  38)  provides  that  "a  cop;r>  ceHifled  by 
the  secretaiy  of  this  Slate  nnder  its  seal,  of  the 
ori^nal  certificate  of  organization  of  an;^  joint 
stock  corporation,  shall  be  prima  facie  evidence 
of  the  due  formation,  existence,  and  capacity 
of  SDCh  corporation;"  that  is,  shall  be  prima 
facie  evidence,  not  merely  that  the  corporation 
is  a  legal  entity,  but  that  there  is  no  legal  bar 
to  the  transacnoQ  of  bualnesa  as  such.  For 
euch  a  statute  there  is  good  reason.  If  the 
stockholders  have  omitted  to  meet  any  one  of 
the  formal  statutory  prerequisites,  and,  not- 
withstanding, proceed  to  transact  business  and 
bold  themselves  out  to  the  world  as  a  corpora- 
^Xo%x,  buy  and  use  property  and  promise  to  pay 
for  It;  and  if, when  aiud  for  breach  of  contract, 
tbey  desire  to  take  advantage  of  a  defect  in 
theu-  armor,  known  to  themselves,  concealed 
from  cieditors, — it  is  proper  that  the  burden  of 
showing  the  defect  should  be  placed  upon  theoi' 
selves. 

There  it  rw  error  in  the  judgment  complained 
In  this  opinion  the  other  Judges  concurred. 


Emma  C.  OIE88E 
II. 

Wimam  FRANKLIN. 

1.  Where  cue  enters  into  a  valid  ai^ree* 
meat  to  condnot  a  business  for  the 

benefit  of  another  as  her  representative, 
**withottt  aceoontabillty  for  the  man- 
neo*  of  conducting  the  same,  or  for  any 
errors  of  judgment  in  the  conduct  there- 
of/ he  is  liable  for  losses  in  the  busi- 
ness resulting  from  his  neg^leet. 

2.  Where  an  afrent  charges  himself  with 
an  unauthorized  discount  allowed  on  a 
sale  of  his  principal's  gooAm,  and  snb- 
Beqnently  compromises  his  own  claim 

against  the  principal,  with  other  cred> 
itora,  at  a  certain  per  cent,  be  is  not 
entitled  to  have  the  discount  deduct- 
ed from  his  claim  before  the  computa- 
tion of  the  per  cent  thereon. 
S.  When  onct  compromising  with  his 
debtor  for  the  discbarge  ofhis  claim  at 
a  certain  per  cent  thereof,  provided  the 
same  is  paid  on  or  before  a  certain  date, 
has  in  his  hands  at  the  time  fixed  for 
payment  safflelentmoneTsef  thedebt- 
or  which  he  may  apply  to  the  com- 
promise, he  ie  deemed  to  have  re- 
ceived the  same  in  'discharge  of  his 
debt. 

(New  Haven  Piled  February.—,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Supenor  Court  of  New  Haven  County, 
Stoddard,      in  an  action  for  account  with 
claim  for  dam^es  for  negligence.  Affirm^. 
The  facta  sumciently  appear  in  the  opinion. 
Meurt.  Henry  E.  Pardee  and  Simeon  E. 
Baldwin,  for  defendant,  appellant: 

The  action  being  an  equitable  one,  it  is  neces- 
sary that  the  facts  specially  found  should  be 
such  as  to  support  tbe  decree. 

Qen.  Stat.  p.  444,  §  10;  Ovodrich  v.  8tatd^, 
38  Conn.  79. 
1  COHH. 


Where  tbe  nature  of  the  transaction  necessa- 
rily constitutes  an  account,  consisting  of  re- 
ceipts and  payments,  debts  and  credits,  the  bal- 
ance only  is  considered  as  the  debt,  at  law,  as 
well  as  in  equity. 

Wat.  Set-off,  p.  20,  §  16. 

The  composition  was  to  be  void  unleps  tbe  60 
per  cent  waspnid  to  each  by  August  IS.  1886. 

To  make  the  composition  binding  as  respects 
any  part  of  defendant's  demands,  it  must  be 
shown  that  he  waived  this  proviso  as  to  [lay- 
ment  of  such  part  by  August  15. 

Douchty  V.  Savage.  2S  Conn.  158. 

No  Judgment,  holding  a  man  for  negligence, 
can  stand  on  a  finding  which  does  not' show 
facts  on  which  bis  legal  duty  arises. 

Sekoonmaker  v.  A^twn.  SI  Conn.  887,  898. 

Metrra.  W.  I<.  Bennett  and  S.  W.  Kel* 
Iocs',  ^or  plaintiff,  appellee: 

An  agent  or  baUee  paid  to  carry  on  a  busi- 
ness may  be  held  liable  for  oegllgeoce  in  dis- 
charging his  duties. 

The  composition  agreement  was  in  all  re- 
spects valid  and  bmding.  The  defendant 
signed  it,  representing  his  claims  to  be  $8,898, 
and  thereby  induced  others  to  sign,  by  repre- 
seattng  "  that  he  would  take  60  wsi  cent  of  his 
debt  in  full" 

See  Harford  *  N.  T.  Trani^.  Co.  v.  Fint 
Nat.  Bank,  46  Oonn.  569. 

There  was  no  error  in  deducting  the  40  per 
cent,  or  crediting  60  per  cent  upon  the  several 
items  of  the  defendant's  claim,  aside  from  the 
notes.  The  result  is  precisely  the  same  as  if 
they  had  all  been  brougbt  into  one  item,  and 
the  40  per  cent  deducted  or  the  whole  60  per 
cent  allowed.  The  defendant  had  already  exe- 
cuted the  compromise  agreement  as  to  the 
notes,  and  by  bis  own  act  had  separated  the 
items  of  bis  claim.  He  is  bound  by  that  com- 
promise agreement,  and  by  his  own  action  in 
relation  thereto. 

Forsythe,  Comp.  chap.  8,  pp.  8-11;  Warren 
V.  Skinnsr,  SO  Conn.  S6S. 

Even  if  the  defendant  had  not  signed  tbe 
pamr,  his  parol  agreement  would  have  been 
sufficient  to  bind  blm. 

ArgaU  V.  Chok,  48  Conn.  160;  M^n  v.  0(M- 
smith,  47  Wis.  578;  8.  C.  82  Am.  Rep.  781. 

Beardsley*  </.,  delivered  tbe  opinion  of  the 
coiut: 

This  Is  an  action  to  recovCT  a  balance  claimed 
by  tbe  plaintiff  upon  a  settlement  of  accounts 
between  herself  and  tbe  defendant,  and  also 
damages  for  bis  alleged  negligence  in  his  man- 
agement of  her  busmeas. 

The  following  facts  are  extracted  from  the 
somewhat  voluminous  finding  and  exhibits  In 
the  case.  In  August,  1677,  the  plaintiff  en- 
tered into  copartnership  with  one  Plumb  in  the 
stove  business  in  New  Haven,  which  continued 
until  some  time  in  1888.  Tbe  capital  of  the 
firm  consisted  of  tbe  stock  of  a  bankrupt  firm 
which  the  defendant,  in  ivhom  tbe  plaintiff  re- 
posed great  confidence,  had  purchased  for  her, 
at  her  request,  but  in  his  own  name.  The  de- 
fendant was  credited  on  the  books  of  the  com- 
pany with  tills  stock  at  s  valuation  of 
18,000. 

In  November,  1877,  the  plaintiff  owed  the 

defendant  $  balance  oi  purchase  money 

paid     him  for  the  stock  of  _ 
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Plumb  contributed  notblag  to  tbe  capital  of 
the  copartnersbip,  and  bad  not,  so  far  aa  ap- 
pears, any  valuable  interest  in  it  ^  its  temuaar 
tion.  The  defendant,  who  was  engaged  in  oth- 
er business  in  Nev  Haven,  had  aim  to  a  large 
extent  tbe  charge  and  maDagemeotof  tbeplaia- 
llff's  injerest  in  the  stove  business  from  its 
commencement,  and  received  a  salary  for  bis 
services. 

During  tbe  latter  part  of  tbe  time  be  bad  suc- 
ceeded in  impressing  tiic  plalntifl  with  txHl  con- 
fidence in  his  business  qualifications  and  char- 
acter, so  that  she  gave  little  or  no  personal 
attention  to  the  business,  but  surrendered  the 
entire  charge  of  her  interests  in  the  copartner- 
sbip to  tbe  defendaat,  he  sending  ber  from  time 
to  time  statements  of  tbe  condition  of  the  busi- 
ness. On  the  17tb  day  of  October,  1882,  the 
plaintiff  assigned  to  tbe  defendant  her  inters 
ests  in  the  copartnership,  asaecurity  for  an  ad- 
vance of  fSOO  and  such  other  advances,  not  ex- 
ceeding $1,000,  as  mi^t  be  thereafter  made  by 
bim. 

On  tbe  9th  day  of  March,  1883,  said  Plumb 
assigned  to  the  defendant,  as  trustee  for  the 
plaintiff,  his  interest  Id  tbe  copartnership;  and 
on  the  17th  day  of  March,  1688,  the  defendant 
made  the  following  written  declaration,  as- 
sented to  by  the  plaintiff,  as  follows: 

Whereas  1,  William  Franklin,  of  New  Ha 
ven,  Connecticut,  am  now  conducting  a  cer- 
tain business  in  said  New  Haven,  under  tbe 
name  of  tbe  Franklin  Stove  Company,  former- 
1t  conducted  under  the  name  of  Brownson  & 
Plumb,  and  latterly  under  tbe  name  of  I.  H. 
Plumb  &  Co, ;  and  whereas  I  have,  as  agent  for 
Mre.Emma  C.Olesse, formerly  Emma  C.Brown- 
son,  purchased  the  interest  of  said  S.  H.  Plumb 
in  said  business,  and  am  to  account  to  bim 
therefor,  as  appears  by  his  assignment  to  me, 
dated  March  9.  1883,  and  my  agreement  with 
him  of  even  date  therewith :  and  whereas  I  have 
an  interest  in  said  business  by  assignment  from 
said  Emma  C.  Olesse,  as  Mipears^  her  assign- 
ment dated  October  17. 1883.  and  lutve  enga^ 
in  said  business  to  secure  and  protect  the  interest 
of  said  Emma  C.  Giease  therein  and  ber  indebt- 
edness to  me,  and  it  is  agreed  that  I  shall  receive 
from  said  business  the  sum  of  $12.50  per  week 
for  my  services  in  conducting  tbe  same,  and  as 
much  more  as  such  services  may  be  reasona- 
bly worth,  as  we  may  agree,— now  therefore  I 
hereby  declare  that  lamconductlngsaid  business 
for  tbe  benefit  and  as  tbe  representative  of  said 
Emma  C.  Qiesse,  without  accountability  forthe 
manner  of  conducting  the  same.or  for  any  errors 
of  Judgment  in  tbe  conduct  thereof ;  and  that, 
whenever  all  accounts  between  us  are  settled, 
and  all  indebtedness  to  me  on  tbe  part  of  said 
Emma  C.  Oiesse  is  fulh^paid  and  satisfied,  and 
I  am  fnlly  discharged  from  all  liaUlity  arising 
from,  growing  out  of ,  or  in  any  way  connected 
witli,  said  business,  whether  under  the  name  of 
Brownson  &  Plumb,  S.  H.  Plumb  &  Co.,  the 
Franklin  Stove  Company,  or  any  other  name  or 
designation,— then  I  will  transfer  tbe  interest  in 
said  business  assigned  to  me  by  said  Emma  C. 
Glesse,  to  her  or  to  such  person  or  persons  as 
she  may  name,  whenever  by  her  requested  so 
to  do,  and  until  so  requested  will  hold  the  same 
in  trurt  for  ber  use  anid  benefit. 

Wttliam  Franklin. 
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Dated  at  New  Haven,  this  17th  day  of  Mxrch. 

1888. 

Tbe  forw)ing  ia  a  correct  and  satiafactoiy 
statement  of  the  podtlrai  of  said  William  Fnak- 
lin.  and  of  our  agreement  and  imdentaodiBgm 

relation  to  said  business. 

March  17.  1888.  Emmi  C.  GicsK. 

From  this  time  the  defendant,  as  tbe  {dainUir* 
agent,  calling  himself  tbe  trustee,  hsd  tbe  to- 
tire  management  of  the  plaintiff's  bumnm, 
sending  ber  tbe  written  statements,  from  tinie 
to  time,  prepared  from  tbe  books. 

A  statement  made  about  the  Ist  day  of  Feb- 
ruary, 1884,  shows  a  toss  upon  the  priorTw's 
business  of  about  $600,  but  showed  the  {daia- 
tififs  capiul  above  liabilities  to  be  $6,000.  The 
plaintiff  was  alarmed  at  the  loss,  and  reqoemd 
the  defendant  to  sell  out  the  business.  He  wu 
unwilling  to  do  this;  and  tbe  plaintilf  allowed 
him  to  continue  the  business,  and  entered  into 
the  following  contract  with  bim.  under  which 
the  business  was  conducted  until  its  close: 

Articles  of  agreement  made  by  and  betweeo 
Mrs.  E.  C.  Giesse,  of  tbe  ci^  of  Bostos  aod 
State  of  Massachusetts,  of  the  fiist  part,  sod 
William  Franklin,  of  the  town  and  eoun^  (4 
New  Haven.  Stale  of  Connecticut,  of  tbe  ite- 
ond  part,  witoesseth: 

Whereas  tbe  said  Giesse  is  the  ownv  of 
$6,000  worth  of  stock  in  tbe  Franklin  Stove 
Company,  ntuated  in  said  town  of  New  Havoi, 
at  No.  818  Chapel  Street,  and  the  said  paitiei 
are  willing  that  said  company  shall  coo  tin  ue 
the  prosecution  of  the  same  business  for  the 
term  of  one  year  from  date, — 

The  said  Giesse  hereby  agrees  with  tht  said 
Franklin  that  be  may  continue  said  busiom  m 
said  plnce  for  tbe  term  of  one  year  frcHD  Ibis 
date,  and  that  her  capital  stock  may  remain  in 
said  business  imder  the  management  and  K>k 
control  of  said  Franklin,  and  uiat  be  may  at 
any  time  sell  out  all  tbe  said  Oiease'sintereet  in 
said  business  and  stock,  to  her  best  advantegc, 
as  his  judgment  may  direct,  and  dull  payorer 
to  ber  her  share  of  tbe  avails  of  the  same. 

And  tbe  said  Franklin ,  in  consideratioo  afore- 
said, agrees  to  assume  tbe  sole  maoagcmeat  of 
said  stove  business,  and  sell  out  Uie  entire  ca|N- 
tal  stock  and  tbe  entire  interest  of  said  bttai- 
ness  when  in  fats  judgment  the  same  can  be 
done  for  tbe  best  interests  of  said  Giesse. 

Aod  4he  said  Franklui  hereby  aorees  with 
the  said  Giesse  that,  in  consideration  of  bis 
having  received  the  sole  management  of  said 
business  during  the  year,  if  he  should  die  atanr 
time  within  the  year,  and  the  proceeds  of  sU 
said  business  and  stock  shall  be  sold,  and  tbe 
share  of  said  Giesse  in  tbe  avails  of  the  stto 
shall  not  amount  to  the  sum  of  $6,000,  tbei 
there  sluU  be  paid,  by  the  said  Franklin's  o- 
eculor's  or  administrators,  out  of  the  estate,  a 
sum  sufficient  to  make  up  to  said  Giesse  a  som 
of  money  equal  to  the  deficiency;  butsaid  sum 
so  to  be  paid  out  of  his  estate  shall  in  do  wiie 
exceed  tbe  sum  of  $2,000. 

In  witness  whereof  the  forties  have  bereonto 
set  their  hand  and  seals  this  Isi  day  of  Mtich, 
A.  D.  1884.  Wm.  Franklin,     [l.  e.1 

Emma  C.  Giease,   [l.  a] 

The  business  for  tiie  year  1884  to  Februurf 
5, 1886,  showed  a  further  loss  oi  tl,SOO.  At 
that  date  the  ^^^e  ^ 
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in  the  business  was  $4,S00.  From  February 
1, 1885,  to  July  1. 1886,  there  was,  asshowo  by 
the  books,  a  loss  in  the  business  of  over  $6,000, 
and  the  liabilities  were  more  than  $1,600  la  ex- 
cess of  the  assets. 

The  court  flods  that  this  loss  was  largely  due 
to  the  neglect,  \>y  the  defendant,  of  the.  plain- 
tiffs interests  entrusted  to  him,  and  assessed  the 
damages  for  such  neglect  at  $1,600. 

On  the  ifth  of  July.  1885,  the  defendaot,  de- 
scribing himself  as  trustee  and  agent  of  the 
pkdntiff,  entered  mto  a  contract  with  one  Crane 
for  I3ie  purchase,  by  the  defendant  and  Crane, 
of  all  the  plaintifl's  property  in  charge  of  de- 
fCTcUmt,  upon  the  rasis  of  a  deduction  of  25 
per  cent  from  an  inventory  to  be  taken  by  them, 
and  for  the  formation  by  them  of  a  copartner- 
ship or  Joint-stock  company.  This  agreement 
•WHS  concealed  from  the  plaintiff.and  sherefused 
to  assent  to  it  on  the  80th  day  of  July,  1886, 
when  the  defendant  requested  her  to  do  so; 
being  ignorant  of  its  terms,  and  having  oon- 
snlted  counsel. 

An  inventory  of  the  property  referred  to  was 
taken  on  the  1st  day  of  August,  1886, 

Its  value  was  found  to  be.  apd  was  in  fact, 
»7,08ft.72. 

Oo  the  4th  day  of  Auffust,  1885,  the  defend- 
ant, as  trustee,  made  a  Mil  of  sale  of  the  goods 
to  <''rane,  to  hold  for  them  Jointly,  and,  as  such 
trustee,  received  from  himself  and  Crane 
$5,817.24  in  money  and  notes.  He  entered  the 
amount  of  the  26  per  cent  discount  upon  the 
books  as  his  personal  loss,  and  the  court  finds 
that  be  intended  that  the  amount  $1,772.43 
should  be  a  charge  against  himself  in  account- 
ing with  the  plaintif  In  stating  the  account 
between  the  parties,  the  court  charged  defend- 
ant with  the  value  of  the  property— $7,080.72. 

On  the  17th  oi"  July,  1886,  the  liabilities  of 
said  business  amounted  to  about  $11,000;  of 
this  amount  about  $8,000  was  due  to  the  de- 
fendant, as  follows: 

For  amount  as  advanced,  as  heretntwftre 

found  -  -  -  -  -  1  308.61 
"  cash  advanced  January,  1886  -  1,406.00 
'*  balance  of  book  account    -  -  206.13 

*'  HabUtty  as  maker  and  iadoreer  of  cer- 
tain notes  which  he  afterwards  toek 
up  and  became  owner  of,  with  intat- 
evt  due  on  the  same     -  6,876.00 

On  said  17tb  of  July,  the  defendant  pn^wred 
the  foUowiug  compromise  agreement: 

We,  the  undersigned,  creditonoftheFraQk- 
Hn  fitove  Company  of  New  Haven,  Connecti- 
cnt,  to  the  amount  set  opposite  our  respective 
names,  so  far  as  the  same  can  be  ascertained  at 
the  signing  hereof,  for  good  and  valuable 
considerations,  hereby  promise  and  agree  with 
each  other,  and  with  said  debtor,  that  we  will 
accept  and  receive  in  full  satisfaction  and  dis- 
charge of  oar  said  claims  respecUvely  60  per 
cent  of  the  same,  provided  that  payment  of  said 
per  cent  be  made  on  or  before  August  15,  .188S, 
by  cash,  certified  check,  or  equivalent. 

I>ated  New  Haven,  July  17,  1886. 

— and  signed  it  himself,  carrying  out  bis  credit 

as  $  —,  and  thereby  agreed  U>  accept  60  per 

cent  of  said  indebtedness,  and  afterwards,  by 
personal  soUdlatlon  and  hy  representations 
that  he  was  the  largest  ereditort  indaced  a  num- 
ber of  other  creditors  to  n&m  it. 

The  defendant,  after  collecting  the  proceeds 
of  the  sale  and  other  amounts  from  the  budoess, 
1  OomT. 


employed  an  attorney,  who  paid  to  the  credi- 
tors signing  the  agreement,  other  than  the  de- 
fendani,  60  per  cent  of  theU*  respective  claims. 
On  the  80th  day  of  September,  1886.  the  de- 
fendant held  said  notes  of  the  concern,  given 
for  money  advanced,  to  the  amount  of  $6,028.- 
44,  having  as  indorser  taken  thenr  up.  On 
that  day  the  attorney  employed  by  him  paid 
him  60  per  cent  of  that  amount,  with  interest, 
and  the  defendant  caused  the  accounts,  on  which 
said  notes  appeared  upon  the  books,  to  be  bal- 
aaced  by  entering  such  payment  of  60  per  cent 
and  making  an  entry  of  40  per  cent  discount. 

The  defendant  bad  in  his  possession  before 
the  ISth  day  of  August,  1886,  a  sufficient 
amount  of  money  belonging  to  the  plaintiff — 
the  proceeds  of  said  business— to  pay  60  per 
cent  of  all  the  debts  upon  said  compromise 
agreement,  including  all  the  debts  due  to  him. 
On  the  26th  day  of  November.  1886,  the  de- 
fendant.paid  to  himself  $240  in  cash,  and  on 
the  80th  day  of  January,  1886,  made  a  further 
payment  to  himself  of  $200,  and  ap^led  said 
payment  upon  the  said  debt  of  $1,410. 

bther  than  as  above  stated  the  defendant  bad 
not  appropriated  any  sum  to  himself  in  pay- 
ment of  the  other  items  of  indebtedness  due  to 
him,  as  hereinbefore  set  fwth,  at  the  time  the 
presentsuitwasbrought.  The  court  disaIlow6d 
the  defendant's  claim  for  salary  after  February 
1, 1885,  because  of  his  negligence,  as  hereinbe- 
fore stated. 

All  the  creditors  of  the  concern  whose  names 
do  not  appear  upon  said  compromise  agreement 
have  been  paid  in  full.  A  few  acoounto  due  to 
the  concern  remain  uncollected. 

The  conrt  stated  the  account  between  the 
parties  as  follows: 

WQllam  FrankUn, 

In  acooant  with  Hrs.  Emma  C  Qiease,  Dr. 

To  26  per  cent  of  amount  of  f  nventorv  of 

August  1. 1885    $1,772  43 

"  interest  to  April  4, 1867   179  84 

"  amount  of  discount   9  00 

"  balance  of  cash   86  02 

"  amount  paid  Hone  &  Pardee   188  00 

"  cash  paid  Novemlwr  SB,  1875   210  00 

"     "     "    January  W,  1880   800  00 

Cr.  tK.I!nGO 

By  eO  per  cent  of   {809  61 

with  Interest  to  Au- 
gust 1,1886.   12  sr 

m  18 


"  60  per  cent  of   $710  00 

with  Interest  to  Au- 
VUStl,  1886   28  48 

Srd3  48 

•'  60  per  cent  of   $700  00 

wlUi  Interest  to  Au- 
mwt  1,  1886   21  21 

"  60  per  cent  of  balance 
of  WUllam  Frank- 
Un  sanis 


SUB  80 


4Wa6 
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128  07 


1,188  14 

•1,406  45 
1.600  00 

The  court  rendered  Judgment  for  said  sum 
of  $2,005.46. 
The  defendant  assigns  the  foltowing  erroTs: 
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1.  The  court  erred  Id  ruling  th^  the  defend- 
ant was  li&ble  to  the  plaintiff  for  uiy  error  in 
tbe  conduct  of  said  business. 

2.  The  court  erred  in  ruliiwtbat  the  defend- 
ant was  liable  to  tlK  plaintiff  for  any  loss  in  said 
business  4rom  February  1, 1885,  to  August  1, 
1S85. 

8.  Tbo  court  erred  in  deducting  40  per  cent 
from  the  defendant's  claim  due  July  17, 1885. 

4.  The  court  erred  in  deducting  40  per  cent 
from  claims  of  tije  defendant  due  at  the  signing 
of  the  compromise  papers,  in  July,  1885,  by 
items,  and  not  from  the  net  balance  of  account 
as  doe  with  reference  to  that  time. 

5.  The  court  erred  in  fjeducling  40  per  cent 
from  the  notes  iostead  of  from  the  amount  paid 
on  them  by  defendant  out  of  hia  own  funiu. 

6.  The  court  erred  in  holding  that  the  de- 
fendant was  liable  for  any  losses  or  shrinkage 
in  the  net  assets  of  said  business. 

7.  The  court  erred  in  holding,  in  effect,  that 
the  defendant  was  liable,  in  law  or  in  fact,  to 
the  plaintiff  until  the  plaintiff  bad  been  made 
flood  for  all  charges,  liabilities,  and  interest  in 
the  premises. 

8.  The  court  erred  in  holding  that  the  de- 
fendant had  funds  in  his  bands,  and  was  there- 
fore satisfied  as  to  the  amount  due  him  on 
compromise  paper,  before  the  general  creditom 
were  satisfied,  alttiougfa  the  total  amount  as 
finally  received  paid  all  the  claims  except  those 
of  the  defendant,  and  left  nothing  or  only  a 
trifle  for  him. 

9.  The  court  erred  in  adopting  any  rule  or 
line  of  figures,  except  to  strike  a  balance  be- 
tween tbcdefendant  and  plaintiff,  as  of  the  date 
of  said  compromise  paper,  if  said  paper  is  to  be 
held  binding  on  defendant,  it  not  neiog  pre- 
tended that  after  that  be  received  morfitban  he 
paid  out. 

10.  The  court  erred  in  holding  that  the 
defendant  was  liable  for  said  discount  of 
$1,772.43  to  Crane. 

11.  That  the  court  erred  in  holding  said 
compromise  paper  at  all  binding  on  defendant, 
in  favor  of  the  plaintiff. 

The  defendant's  claim  that  be  is  shielded 
from  liability  for  losses  caused  by  bis  neglect 
of  the  plaintiff's  interests  is  not  well  founded. 
In  support  of  this  claim,  be  relies  upon  the  ex- 
pression ID  the  paper  made  by  him,  and  as- 
sented to  by  the  plaintiff,  on  the  17tb  of  March, 
1885:  "I  berebydeclare  that  I  am  condncting 
said  business  for  the  benefit  of,  and  as  the  repre- 
sentative of,  said  Emma  C.  Qiesse,  without  ac- 
countability for  the  manner  of  conducting  the 
same,  or  for  any  errors  of  judgment  in  the  con- 
duct thereof," 

The  general  language  "  without  accountabil- 
ity," etc.  if  it  stood  alone,  would  not  jusUfy  the 
defendant's  clahn.  The  mode  of  conducting 
the  business  does  not  mean  neglect  of  it,  either 
partial  or  entire;  but  this  general  language,  by  a 
familiar  principle  of  construction,  is  restrained 
by  the  specification  "  errors  of  judgment,"  and 
limited  to  losseaso  occasioned.  The  defendant 
inight  as  properly  claim  immunity  from  losses 
if  occasioned  bv  bis  bad  faith  and  dishonesty. 

Bat  this  is  anunportantfbecause,  as  we  under- 
stand it,  at  the  time  when  the  loea  occurred  for 
which  the  defendant  waa  held  liable,  between 
the  lat  of  Febnuiy  and  July,  1885.  the  partlee 
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were  not  living  under  the  contract  of  M&rcb  17, 
1^,  but  under  another  and  different  <H>e.  On 
thelstdayof  March.  1884,  the  plaiuifl  became 
alarmed  at  the  conditkHi  of  ba  bodneaa,  and 
proposed  to  the  defendant  todoie  It  The  de- 
fendant, to  induce  her  to  continue  him  in  the 
management  of  it,  entered  Into  the  new  coatnct 
in  full  as  to  the  rights  and  liabilities  of  the  par- 
ties under  it;  aud  we  see  no  ground  for  an  im- 
plication that  the  claim  in  quntion  became  part 
of  it. 

The  remaining  question  is  whether  the  coort 
prM)erly  stated  the  account  between  the  paitiei. 

The  composition  agreonent  signed  by  the  de- 
fendant and  other  creditors  hears  date  the  ITtii 
of  July,  1885.  There  is  no  question  that  it  ww 
a  valid  and  binding  agreement,  and  included  aD 
tbe  indebtedness  of  the  plaintiff  to  the  defend- 
ant. On  the  4th  of  Augu^  1 885,  the  defeodant, 
as  trustee,  sold  the  plaintiff's  ^ooda  to 
and  Crane  for  75  percent  of  their  value,  and  as- 
sumed tbe  obligation  to  pay  the  plaintiff  the 
other  35  per  cent,  amounting  to  $1,772.48.  It 
is  not  material  to  the  case  that  the  sale  was  kept 
secret  from  tbe  plaintiff,  orthal  she  might  have 
disaffirmed  it  as  being  made  by  her  trustee  to 
himself.  She  affirms  it,  and  calls  upon  tbe  de- 
fendant for  payment  of  tbe  sum  which  be 
agreed  to  pay. 

The  defeiidant  claims  that  ft  aboold  be  de- 
ducted from  tbe  amount  due  from  tbe  plaintiff 
to  him  when  tbe  compoaition  agreement  was 
executed,  and  that  he  uiould  be  required  to  re- 
ceive 60  per  cent  only  on  the  balance. 

The  effect  of  this  would  be  that  a  part  of  bis 
claim  for  which  be  agreed  to  name  60  per  cent 
in  payment  would  be  paid  in  full,  and  thereby 
his  contract  with  the  other credilors  wboalgnea 
tbe  composition  agreement,  as  well  as  with  tiM 
plaintiff,  be  violated. 

Tbe  defendant  claims  that  he  is  not  bound  by 
the  compromise  agreement,  because  tbe  60  per 
cent  of  his  claim  was  not  paid  on  or  before  tbe 
16th  of  August,  1885,  the  time  within  which  it 
was  requited  to  be  paid,  to  operale  as  a  dti- 
chargc.  It  is  to  be  bmne  in  mind  that,  hefoie 
tbe  15th  day  of  Aogust  he  had  in  hia  pocket 
enough  of  the  plaiDCUra  money  to  pay  himedf 
and  the  other  creditors. 

The defendantsuggests that  this  money,  ort 
part  of  it,  might  have  been  necessarily  used  fci 
other  purposes.   If  so  it  was  for  him  to  show  it. 

The  ntnonal  construction  of  the  finding,  aa  it 
stands,  is  that  he  had  this  nuxwy.  whkh  be 
might  have  apidled  to  the  payment  of  the  00  per 
cent  due  to  him. 

This  being  so,  the  case  stands  as  if  be  bad 
received  the  60  per  cent  within  tbe  time  fixed 
for  its  payment. 

But,  aeode  from  this,  it  is  found  that,  on  tbe 
80tb  day  of  September,  188S,  he  accepted  the 
60  per  cent  in  dischatge  of  the  notes  beld  tj 
him,  amounting  to  about  $6,000.  That  was 
more  than  was  due  him  after  deducting 
$1,772.43  from  60  per  cent  of  his  entire  claims. 
We  believe  that  these  considerations  meet  such 
of  the  assignments  of  errur  as  rest  upf»  any 
facts  contamed  in  the  finding.  There  seema  to 
be  no  Injustice  done  to  tbe  defendant  by  tbe  re- 
sult to  which  the  court  ctune  in  stanng  Ae 
account. 

l^nt  it  no  error. 

In  this  opini^^„^^^}^^«(^r^ 
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ABATEMENT.  See  Dbtibb  ahd  IiBOA.- 

OT,  VII 

ACCOMPtilCE.  See  Cbiminai.  Law,  26, 
87. 

ACCORD  AND  SATISFACTION. 

1.  Befu8altoa«eeptasiim.«mall«rtbati 
that  claimed,  in  full  Batffifaction,  but  which  is 
accepted  and  credited  on  accoiut,  doea  not 
pr«elnde  an  action  for  the  unpaid  bal- 
«n«e.    Tompkint  v.  SiU  (Mass.)  290. 

3.  A  paTment  of  a  part  for  the  whole 
of  a  liquidated  debt  Is  not  a  sufficient  coosid- 
eration  to  support  a  promise  to  accept  It  as  a 
satisfactioD.  Cited  in  TyUr^.OcidSWomMut. 
JB.  Am.  (Mass.)  196. 

Brxevs  ahd  Kbns. 

Accnitanoe  of  Bam  smaller  than  claimed  b. 
390. 

Beceipt  In  full  fw  less  sum  than  U  due  does 
not  prevent  creditor  fran  recoveriDg  balance 
of  claim.  194. 

ACKNOWLEDGMENT.   Bee  Deed,  8. 

ACTION  OR  SUIT.  Bee  Abrkbt.  3;  As 
BUHniT;  Attaohheht;  Bills  and 
Notes,  9;  Cshtiorabi;  Contract,  4; 
CoTBNAKT,  5,  8.  8,  9:  EQurrr.  8;  Evi- 
dence; Excbptionb;  Executors  AND  Ad- 

HIHISTBATOBS,    1-8;  INFANTS,  1,   4;  1n- 

fioiiTXNOT,  15;  Intoxicating  Liquobs,  L  ; 
Landlobd  and  Tenant,  10;  Likn;  Liu- 
'  TFATioN  OP  Actions;  Malicious  Prose- 
cution; Negligence;  New  Trial;  Nui- 
sance; Pleading;  Replevin;  Balk,  18; 
Seduction;    Sfecifio    Perform  anob; 
Trespass;  Trover  and  Contbrsion; 
Trusts,  7;  Watbbs  and  Watebooubbbs, 
9,  10;  Witness;  Wbit  ato  Fbocbbb. 
1.  A  demand,  substsntlslly  correct,  Is  not 
-floated  Inr  a  slight  mirtaka  ub  the  amnmt 
demanded.  Btgdovo  t.  Cbpoa  (Mass.)  207. 

8.  A  separate  collatoalagreemeat  to  dellTer, 
on  demand,  certain  property  as  securily,  re- 
qafres  a  demand  within  the  eontinnaaee 
of  the  legal  liability  upon  the  debt.  Sham  v. 
SSiotoay  (Mass.)  466. 

8.  All  partiefl  interested  in  the  object  of 
asuitsliouldbemadepartlesthereto.  Cited 
in  Fint  Nat.  Bank  t.  OritfU  (Mass.)  441. 

H.  ■.  B.,  V.  T. 


4.  Where  parties  are  nnmeroiUt  it  Is  snf- 
fictent  if  such  be Jolaed  as  will  represrat  the 
interest  of  all.   D»w«g  T.  Sf.  Albam  Tnut  Oo. 

Yl.)  662. 

B.  When,  la  a  probate  appeal,  an  Issue  of 
(fact  ia  framed,  thecourtmay  orderaehaase 
of  ▼enne  for  the  trial  of  the  same.  BaeJext* 
V.  C7A«cw?y(Me.)  795. 

6.  If  the  issue  framed  is  decisive  of  the 
whole  case,  the  whole  cause  sbould  be 
transferred  to  the  other  county.  Id, 

7.  If  other  proceedings  will  be  required  in 
the  appellate  court  after  the  issue  framed  h 
decided,  such  issue  only  should  be  toaas- 
fSsrred.  Id. 

Briefs  and  Notes. 

Statutory  proceedings;  liberal  view  taken 
of  compliance  therewith.  263. 

Class  of  actions,  having  basis  in  parol  con- 
tracts, which  may  betreated  as  actions  of  tort. 
168. 

Demand,  being  condition  precedent  to  ac- 
tion, must  be  made  within  six  years  from  con- 
tract. 467. 

Power  of  court  to  change  venue.  796. 
ADMINISTRATORS.    See  Exbcvtobs 

AND  ADHIMIBTBATOBS. 

ADMISSIONS.   See  Evisbnob,  IIL 
ADUItTERATION. 

1.  A  contract  for  the  sale  of  "milk  of 

one  dairy"  means  that  the  milk  shall  be  sucli 
as  can  be  lawfully  sold,  under  Stat.  1886,  chap. 
818,  %  2.    Com.  T.  Holt  (Mass.)  538. 

2.  In  prosecutions  for  selling  impure  milk 
where  the  milk  analyzed  has  not  been  taken 
under  provisions  of  statute,  the  testimony 
of  the  person  analyaln|r  the  milk  la  ad- 
missible. Id. 

8.  Where  defendant  was  driving  a  milk 
wagon  on  which  was  painted  a  license  and  thu 
name  "B  &  L;"  and  which  contained  cans  of 
milk  not  marked  "skim  milk."  from  which 
adulterated  milk  was  taken;  aiid  where  eosK- 
plalnt  charged  defendant  and  L,  as  eo> 
partners^  with  having  in  their  possession 
adulterated  milk  to  sell, — the  (crrenusent 
need  not  prove  they  wwe  partners* 
Oom.  V.  BoweU  (Mass.)  SVO. 

S9 


Digitized  by 


Googi? 


980 


Adtahcembkts— Appeal  amd  Ebror,  HL 


4.  That  defendant  waanpoa  the  -wtmom 

wBfl  competent  evidence  for  the  upon 
the  lesue  whether  he  was  In  poasesuon  of 
the  milk  with  intent  to  eell  it  Id, 

Bribfs  and  Notes. 

Evidence  of  analyais  of  milk  Is  admtsdble. 

589. 

ADVANCEMBNTS.  See  Dstibb  arv  Lb- 

GACT,  VII. 

ADVERSE  POSSESSION.  See  Lim- 
TATios  OF  AoTiOHS,  1;  Railboad  Odu- 

FAKIBS,  4. 

ALIMONY.  Bee  Husband  akd  Wifb,  m. 

AHENDnENT.  See  Afpbal  and  Ebror, 
2;  Breach  of  the  Pbacb,  2:  Criminal 
Ijaw.  8;  EzBOUTiON;  Kbw  Trial,  6,  6; 

PLBAXHHa,  10. 

ANIHAIA.  Bee  Lmr,  I.;  Railroad  Coh- 

PAHIBB,  11-18. 

1.  To  let  loose  a  fox  for  purpoBe  of  being 
honied  by  does  ia  crnelty  to  animals,  uq- 
der  Pub.  Btat.  chap.  307,  §8.  Oom.  v.  Turner 
(Mass.)  26S. 

IS.  The  word  *'»nlmal,*'  In  Pub.  Stat.  chap. 
807,  %  68,  Ineludes  all  Irrational  beinifB; 
the  statute  applies  only  to  foxes  wbea  they  are 
in  the  custody  of  men.  10. 

Briefs  and  Notes. 
Cruelty  to;  hunting  foxes.  265. 

APOTHECARY. 

An  apothecary  who  admlnirtw  improp- 
er medieine  to  his  patieat  is  liable  to  the  pa- 
tient, even  when  the  father  or  friend  of  the  pa- 
tient was  the  contractor.  Cited  in  Nugent  t. 
BotUm,  0.<tM.R.  Co.  (He.)  869. 

APPEAL  AND  ERROR. 

L  When  Libs;  Tihb  and  HAxnoR  of. 

IL  Record,  etc. 

III.  What  is  Open  and  Consibebbd. 
IT.  Bond;  Cobtb. 

Bbibfs  akd  Notes. 

See  Action  ob  Suit,  8-7;  Oases  Obbti- 
fibd;  Cbrtiobabi;  Costs.  3, 8;  Criminal 
Law,  IV. ;  Ezobptionb;  Bxbcdtobs  and 
Adhinibtbators,  16;  Ihsoltbnot,  17-10; 
Rbpljbtin,  6. 

L  Whbn  Libs;  Tdcb  and  BIannbb  of. 

1.  A  final  order  settles  the  rights  of  parties 
under  the  issues.   NeUon  v.  j&rwn  (Vt.)  103. 

3.  Interlocntory  orders,  such  as  one  al- 
lowing amendment  of  return  of  8erTice,are  not 
appealable.  Id. 

8.  Appeal  and  exceptions  upon  interlocutory 
matters  cannot  be  hmrd  In  the  supreme  judi- 
cial court  until  the  fooceedings  at  mai'  priua 
appear  to  be  ended.  Cited  in  MeOattum  t. 
XmiM  (Mass.)  376. 

4.  A  probate  appeal  must  be  taken  wit&ln 
one  year  after  the  decree  complained  of. 
Br^  T.  Sarker  (Uass.)  267. 

H.  B.  B.,  T.  T. 


5.  The  court  can  not  relieve  apartyfkfl- 

ins  ^  appeal  wiUiln  such  period.  M. 

6.  A  nonresident  widow*  who  did  ML 

know  that  administration  had  been  taken,  mkj 
appeal  from  the  allowance  of  a  cUim,  on  tlw 
fl^ond  of  a  mistake*  under  Rer.  lam, 
g  1486.    Congdon  v.  Congdan  (Vt)  107. 

7.  If  the  defendant,  without  fault.  fiUl- 
ed  to  nerfect  his  appeal,  his  resMdy  U  b? 

proceedings  in  review.  Handy  t.  Hbbda 
(Mass.)  481. 

8.  Error  does  not  Ue  fS»r  aa  iaterpola* 
tlon  in  the  record.  Cited  tn  Betvn  t.  On- 

vx^fHao.  BankiJA.  H.)86. 

n.  Record,  etc. 

0.  Where  the  record  of  the  trial  judge  dws 
not  show  any  deposit  with  him,  or  any  offer  eo 
make  deposit,  the  defendant  can  not  shew 
compliance  with  the  statute  by  paml  eri- 
donee  of  ofiFer  and  tender  of  deposit  to  the 
trial  justice.   Handy  t.  T&ibetu  (Mass.)  iSL 

10.  The  statement  of  ajudge,  certifyisg 
reasons  for  admitUng  evidence.  Is  of  tbe 
highest  weight.  SauUtJkmiBenSaLBaiiki. 

Jaekton  (Uass.)  444. 

III.  What  is  Open  and  Considebxd. 

11.  Assignment  oferror,  in  an  action  for 
fraud  In  the  exchange  of  horses,  tliat  plaistiS 
testified,  under  objection,  that  be  had  ptidhii 
lawyer  $29;  that  his  own  horse  was  worth  fSO; 
and  that  he  paid  defendant  $20  dlffereno^— is 
not  Kood.  where  it  does  not  amear  tkit 
the  defendant  tos  harmed  Xbia&tj.  Jk* 
nstt  T.  Q&Aatu  (Conn.)  620. 

13.  No  aneetion  for  review  is  presented 
by  an  asHpunent  of  error,  that  the  trikl 
court  ^lonld  not  have  fonad  cwtain  pn^- 
ositlons  of  fact  as  it  did.  Nat.  Stm  A 
Leather  Bank's  Appeal  (Conn.)  604. 

18.  An  exception  to  the  entire  charge 
upon  one  bnmch  of  the  cause  is  too  Mssral; 
the  error  should  be  specified  at  the  cuosBOf  tk* 
charge.   BowM  t.  Puller  (Vt.)  817. 

14.  An  obJeetioB  to  eridenee  not  mds 
below  will  be  deemed  waived.  AsmSt 
Oibbont  (Conn.)  620;  Steven*  v.  FvUingtM  (VD 

318. 

15.  An  objection  to  testimony  not  re- 
ferred to  in  the  argniment.  fs  deemed 

waived.    Oom.  v.  Ewig  (Mass.)  177. 

16.  When  an  ezeentor's  final  aeeovat 
comes  up  on  appeal,  compensation  allowel 
him  is  subject  to  revisicm.  CSlad  In  BriiQt 
T.  BrUge  (Mass.)  91S. 

17.  A  eonclnsion  1^  the  trial  eoari,  from 
the  facts,  is  reviewable.  Hct^dan  t  .  JM^  A 
BlanchardOo.  (Conn.)  87. 

18.  The  verdiet  of  the  jury  in  eqaUr, 
confirmed  by  the  presiding  justice,  wlQ  net  m 
reversed  unless  clearW  erroneons.  WM  f 
FttOer  (Ue.)  790. 

10.  The  appelant  has  the  burden  of  dMSh 
ing  error.  Id, 

20.  A  master's  report  will  not  be  set 
aside  without  clear  proof  of  error.  iW  t. 
Frye  (Me.)  691. 

31.  The  deelsionof  asinglejnsliesflp- 
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on  fftcls  In  eqnitjr  will  not  be  reverBod 
uoleM  dearly  erroneous.  Id.;  i>ufvn  t.  Malt 
(Me.)  791. 

23.  A  jodcBent  is  not  rvrersod  when 

]iuU(»  legulm  the  same  judgmeot  to  be  re- 
newed. Cited  in  Stan  t.  (3»mmw  Sm.  Sank 
(N.  H.)  84. 

IV.  Bond;  Costs. 

28.  An  appeal  being  frivolonB.  the  judg- 
ment was  a&rmed,  witb  doable  ooets  from 
tbe  time  of  appeal,  under  Stat.  1888,  chap. 
838,  §  IS.   MruU  v.  OotUe  (Mass.)  181. 

24.  An  appeal  bond  In  an  action  to  re- 
eover  tbe  poueasion  of  real  property. 
GondiUoned  that  the  appellant  will  satisfy  any 
judgment  sgalnst  him,  and  all  rent  due  or  to 
become  due,  and  costs  and  damages,  within 
thirty  days  after  Judgment,  is  a  'Mmiing  con- 
tract at  eonuBon  law.  Hnj/  v.  Watdetl 
(Mass.)  m. 

25.  In  an  action  on  such  bond,the  plain* 
tiff  may  recover  rent  up  to  the  time  wneo  be 
obtained  possession  under  his  execution.  In- 
cluding rent  during  the  second  lease  as  well  as 
the  first.  Id. 

SNt.  An  appeal  bond  dated  August  18, 
1884.  reciting  proceedings  iu  court  as  having 
occurred  August  16,  1884,  and  which  was  filed 
mod  proved  September  1  following,  Is  not 
■aialeading.  Id. 

37.  Where  an  appeal  Is  proaeented  to 
final  Judgment,  the  principal  In  the  bond  and 
his  auretliBB  can  not  dispute  the  ralldity 
of  the  Judgfrnent  on  tbe  ground  of  variance 
between  the  language  of  the  bond  and  that  pre- 
aolbed  by  the  statute.  Id. 

Bbiefs  and  Notes. 

Only  Ilea  for  some  error  ai^tarent  upon  rec- 
ord. 183. 

Time  of.  900. 

Record  cannot  be  altered  or  contradfeted 
by  parol  evidence.   483,  911. 
Clerk  may  amend.  911. 

Matters  of  discretion  are  not  reviewed. 
796,  853. 

Questions  of  discretion  not  specially  reserved 
are  not  revlsable.  72. 

Objeetiona  not  of  record  are  not  con- 
ddered.  40. 

When  decision  on  demurrer  is  not  appealed 
from,  question  Is  not  open.  848. 

Instructions  misleading  Jury  are  ground  for 
reversal.  416. 

Decree  Is  not  reversed  solely  upon  question 
«f  costs.  645. 

Findings  of  fact;  not  reviewable.  89. 
Conclusive  where  evidence  conflicting.  336. 
By  master,  &re  conclusive.   516,  693. 
Prestunption  is  that  judge  referred  to 
matters  In  evidence.  639. 

Tliat  rulings  of  court  below  on  law  are  cor- 
recL  881. 

Triwolons  appeal  will  be  dlsmlsaed  and 
damages  given.  183, 

W.  B.  B.,  T.  T. 


Form  of  appeal  bond  In  actions  to  recove^ 
possession  of  land.  901. 

Date  of  bond  cannot  render  it  void.  900. 

AHBITRATIOX  AND  BEFEREMCE. 

See  Attaohuht,  7. 

1.  A  ve&renee  under  a  rule  of  ooart  cut 
not  embrace  the  clal^i  of  a  party  not  be- 
fore the  court,  against  the  defendant;  such 
an  agreement  fails  short  of  a  novation,  and 
cannot  be  carried  Into  effect  according'  to  the 
rules  of  law.    JHeCarthy  v.  Mack  (Mass.)  459. 

2.  Where  submission  does  not  empower  a 
less  number  of  the  arbitrators  than  the  wholjt 
to  decide,  the  award  must  be  made  by  all  of 
them.  Subbard  v.  Great  FbiU  Mfg.  Co.  (Ma) 
794. 

Bbibfb  and  Notes. 

Submisrion  under  rule  of  court  cannot  In- 
clude strangers  to  record.  461. 

Iteferee  cannot  determine  extent  of  own 
authority.  460. 

Award  should  be  bar  to  litigation  upon 
matter  submitted.   461,  795. 

ABMT  AND  NAVY.   See  Civu.  Sbb- 

TICB. 


A  aeaman  in  the  United  States  naval 
service  during  the  rebellion  was  not  entitled 
to  extra  State  payi  though  he  first  en- 
listed In  the  military  service.   Broum  v.  IhOoi* 

(Vt.)  106. 

BBonra  and  Notbs. 

Federal  seaman's  right  to  extra  State  pay 
for  services  duriog  rebellion.  106. 

ARREST.     Bee   Falbb  Ixpbisohicert; 

Taxes,  7. 

1.  A  notice  of  ajsroceedlng  to  obtain  a  cer- 
tificate for  the  atnst  of  a  Judgment  debtor 
is  returnable  on  tbe  day  fixed  for  bis  ap- 
pearance.   WsArfs  T.  Gumejf  (Mass.)  681. 

2.  If  a  return  of  non  ett  inveniui  is  made 
upon  tbe  notice,  a  soU  may  be  Immediately 
brought  upon  the  bail-bond.  Id. 

8.  The  return  upon  such  notice  by  the  of- 
fleer  is  competent  and  sufficient  ertdenoe. 
Id. 

Bbibps  and  Notes. 

Officer  may  arrest  and  detain  one  upon  prob- 
ability of  having  committed  felony.  293. 

Oflloer  making  arrest  and  taking  goods 
because  he.  Iwlieves  them  connected  with 
crime,  holds  them  subject  to  order  of  court. 
S60. 

ASSAULT  AND  BATTERT. 

1.  In  trespass  to  the  person,  the  allegation 
of  place  is  Immaterial.    LiUiMdge  v. 

Barber  (Conn.)  899. 

2.  Where  defendant  Is  corroborated 
only  by  persons  who  were  not  eyewlt- 
nesses,  ft  is  not  error  for  tlie  court  to  speak 
of  bis  testimony  as  substantially  uncorrobo- 
rated. Id. 
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Brikps  and  NoTsa. 

Allegatton  of  place  is  anmceBsarj  for  tm- 
pass  to  person.  dOO. 

ASSIONMENT.   See  Fbaud  and  Fbaiid- 

DI^T  CONVEYAHCB,  8;  MOHTOAOE,  III. 

1.  Whsre  the  plaintiff,  Mmlgaing  his 
elalm  agafnai  the  defendant,  continues  the 
prosecation  of  the  action,  oral  erldeoce  of 
frMd  by  the  defendant  in  obtaining  an 
agreement  from  plaiotifl  to  my  the  costs  of 
the  action  is  Immaterial.  Hagan  t.  HaritoM 
(MasB.)  689. 

•  3.  The  assignment  of  a  claim  la  BO  defhBM 
to  an  »etion  on  the  conira(A  for  services. 
OniUer  v.  Haynet  (Mau.)  804. 

8.  In  such  case  the  fc—ignee  need  not 
iBdorso  the  writ.  JA. 

BBisn  AHD  Noras. 

'Wages  to  be  earned  are  assignable.  898. 
Assignee  of  vrittea  CMitract  may  sue  for 
'  ipectflc  performance.  SXL 

ASSIONlCBlirT  FO&  BENEFIT  OF 
CKEDITOBS.    See  Cobfobatiomb, 

1.  In  an  aaslgnment  of  an  of  the  assignor's 
woper^,  the  words  **except  so  much  as  is 
Vy  law  ex«npt  from  attachment"  mean  only 
prnmertr  eaceaspt  by  statute.  It/tod«  Ittand 
j/at.  Bank  t.  CAow  (K.  I.)  .708. 

9.  Under  such  assignment,  oqnltftble  in- 
tereats  or  assignable  contlngenc  interests 
pass  to  the  assigneo*  Id. 

8.  A  creditor  not  formally  assentiaff 
to  an  assignment  within  the  time  limited  is 
presumed  not  to  have  assented.  Watatmaay. 
BpTogvs  Mfg.  Oo.  (Conn.)  639. 

4.  He  is  not  estopped  from  enforcing 
his  claim  to  the  proper#asslgned  by  refimln- 
Ing,  upon  promise  of  debtor  that  nls  claim 
should  be  paid,  from  accepting  time  notes 
under  the  assignment.  Id. 

5.  Omission  to  enforce   claim   In  a 

Btate  where  the  transfer  was  valid  dues  not 
bar  suit  In  a  State  where  it  is  YtM,  against 
nonassenting  creditors.  Id. 

8.  An  assignment  providing  for  the  pay- 
ment of  a  note,  but  rcswrine  all  remedies 
thereon  against  the  Indorssr.  (Toes  not  extln- 
cnish  the  debt.  Tcmnton  2fat.  JJank  v.  m^- 
«m  (Uan.)  960. 

7.  It  is  fraudulent  for  assignee,  at  an 
auction  sale  held  br  him,  to  employ  a 

{)ufler  or  bidder  to  enhance  the  price,  even 
f  his  intention  is  to  secure  the  best  price  for 
the  creditors;  and  the  creditors  can  compel 
him  to  aceooat  for  the  aawaBttMThls  puf- 
fer'sbld.  Bantoear.Qurtuv{B.I.)88SL 

Bbibps  and  Notes. 
Assent  of  creditor  essential.  689. 

ASSOCIATIONS.   See  Bsranr  Bocib 

TIK8. 

ASSUMPSIT.  SeeHnMBABrDANDWtFB.Q. 
1.  Assumpsit  on  quantum  sseroit  lies 

H.  a.  B.,  T.  T. 


'  Attachment. 

to  recover  the  value  of  services,  where  the 
rarties'  minds  have  never  met  IWfear  t. 
JVw<t>»(Vt.)86L 

9.  Where  the  services  extouled  tfannijth 
several  years.  Interest  is  allowable  on  the 
balance  due  at  the  end  of  each  year.  Id. 

Bbdefs  asd  Notes. 
Lies  fw  breach  of  dmple  contrada.  414. 
Wtn  not  lie  except  npon  ^evloua  ieqae<^ 
expressed  or  Implied.  OOS. 

ATTACHMENT.  See  Dbvise  ahd  Lm- 
ACT,  86-88;  EviDBHOB,  19-14, 17:  InscB- 
ahob,  14;  Bbplbvih,  ^  8;  Sau,  7. 

I.  A  Btate  oBlcm  cannot  attach  property 
In  a  United  States  bonded  war^uae,  or  U 
the  possession  oi  a  eastOMS  eflker. 
PBobody  V.  Moffvin  (Me.)  6M. 

9.  The  party  placing  property  in  Ow 
warehouse  may  bo  charged  as  trustee 
of  the  real  owner.  Id. 

8.  The  swrice  <rf  a  writ  i^nst  a  partner 
upon  a  Arm  creditor,  as  Uuntesb  is  in- 
valid.  Id. 

4.  Such  attaohment  becomes  valid 
where  all  the  partaers  are  made  parties 
before  any  change  of  the  propw^,  ami  befoic 
the  Intervention  of  righto  of  third  pardsi.  U. 

5.  Hie  plalntlfl;  prcTaUIng  acsia«t 
claimant  la  holding  the  properQr,  is  catfUsd 
to  costs.  Id. 

6.  One  Indebted  to  tiie  defendant  for 
labor  for  a  sum  less  than  9S0  Is  net 
chargeable  under  triutee  process,  where 
the  claim  is  not  for  necessaries.  Abbctt  t. 
Smith  (N.  H.)  294. 

7.  An  award  by  arbitrators  sgaln^'t 
obligor  in  a  bond  for  future  support,  for  aou- 
per^rmance,  is  subject  to  trustee  procesd. 
I>ieiaruon  v.  Diddnaon  (Vt.)  183. 

8.  A  general  attachment  binds  any  reel 
estate  in  the  county,  of  which  tiw  rseord 
title  is  in  the  debtor.  TaunUm  Jfai.  Bank  v. 
SMam  (Mass.)  960. 

9.  The  allogattons  of  the  prlndpal  de- 
fendant in  trustee  process  most  be  filed  be- 
fore the  adjudication  upon  the  disdosuie- 
DOt  V.  WUbur  (Me.)  7a7. 

10.  Filing  of  such  allwulon  at  a  later 
time  is  in  the  discretion  of  tne  court.  Id. 

II.  A  chattel  mortgagee  may  desssnil 
of  the  attaching  officer  the  payaaeat  of  bn 
claim.  The  demand  should  state  tne  amoonl 
and  nature  of  the  debt  due.  WUttm  v.  Onobr 
(Mass.)  446. 

13.  A  demand  by  the  assignee  of  a  mwt- 
gage,  stating  neither  the  names  of  Hk 
partlea  to  the  mortgage,  the  time  of  makts;. 
the  date  of  paymuit,  nw  the  interest,  a 
InsufleleBC  Id, 

18.  Innocent  inaeeuraeies  or  eirois  la 
the  account,  resulting  from  accident  at  tni<^ 
take,  and  which  do  not  mislead  the  attadHPt 
creditor,  do  not  invalidate  the  demsaiii 
Cited  in  Id.  448. 

Bbibvs  ahd  Notbb. 
Equitable  Intmsto  an  not  liaUe  to.  VS. 
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Property  In  possMstoa  of  eustomi  house  of- 
ficer Is  Doi  attachable.  696. 

Award  against  obligor  for  fature  sihpport, 
for  nonperformance,  is  not  exempt.  1^ 

Of  mortgaged  chattels.  304. 

Officer's  return  fs  eridence  of  valid  attach- 
ment of  property.  868. 

To  constitute  valid  attachment  of  real  eetate, 
ft  need  not  be  spedflcally  described  In  officer's 
retura.  800. 

Not  defeated  by  clerk's  faUure  to  make 
proper  entriea>  S58. 

ATTOBNET  AND  CLIEVT.  .See  Bvi- 

DKNCB,  S6. 

A17CTION  AND  AUCTIONEER.  See 

AseiONHSiiT  FOB  Bbdsfit  ot  Crbdi- 

Tons,  7. 

Where  an  auctioneer  bids  off  the  proper^ 
for  the  Imyer,  the  seller  may  disavow  the 
Bale.   BandaU  v.  Zautenberger  (R  I.)  779. 

BAH.  AND  RECOGNIZANCE.  See 

Arrbbt.  2;  Poor  Dbbtob,  0,  7;  Puikci- 
pal  and  burbtt,  1. 

1.  Such  reasonable  ball  will  be  required  of 
the  defendant,  confiaed  on  mesne  proeeaB. 
by  the  court,  as  should  required  by  the 
jailer,  under  Oen.  Laws,  chap.  1^,  g  14.  WO- 
Sur**  PeHtim  (N.  H.)  SS4. 

9.  A  special  lutll  may  at  any  time  or 
place,  witnout  a  bail-piece,  apprenend  the 
debtor.    Warthm  v.  Praeott  ( Vt.)  365. 

Brebfs  and  Nome. 

Becognlzauce  Is  void  where  arrest  waa  lUe- 
gaL  494. 

BANXRUPTCT. 

1.  Where  a  decree  authorized  the  assignee 
to  sell  land  to  the  bHi  'irupt,  who  requested 
the  deed  to  be  made  to  lila  wife,  tlie  deed  so 
made  Is  vaUd,  and  may  he  made  t«  the  bank- 
rapt  M  the  -wUt^m  acent.  WUtM  v.  Wtnt- 
(Mass.)  388. 

3.  A  bankmpt  can  not  — n'^^nH  tre^ 
pass  asraiust  defendwts,  subsequent  de- 
Tie  ess  of  the  wife.  id. 

Bribps  and  KoTBa 

AttlgDeee  do  cot  take  whole  legal  title  in 
bankrupt's  property.  398. 

BANKS  AND  BANKING.  See  Gm, 

1,3. 

BAWDY    AND  DISORDERLY 
BOUSES.  See  HnnAND  abd  Wm, 
8.8. 

1.  A  eomplaint  that  the  defendants  at  a 
certain  time  and  place  kept  a  house  of  Ill- 
fame,  and  used  the  same  for  the  illegal  sale  of 
liquors,  etc..  Is  sufflclent,  under  Pub.  Stat. 
olMp^  101,  g  0.   Cbm.  T.  Clark  (Haas.)  878. 

3.  Testimony  as  to  the  reputation  for 
ehasUty  of  wosaen  found  In  the  house  is 
competent.  Id. 

3.  The  defendant*  testifying  that  he  had 

B.  K.  B.,  V.  T. 


never  had  any  Interest  la  the  sale  of  liquora  on 
the  premises,  may  be  croes-examlued  as  to  his 
relations  to  the  house  prior  to  the  tisae 
charged  to  the  complaint.  2d. 

Briefs  abd  Notbs. 

Indictment  must  state  name  of  lesaee,  or  that 

It  Is  unknown.  861. 

Proof  of  reputation  of  women  frequenting 
house  is  peruneAt  to  establish  its  character. 

880. 

BENEFIT  SOCIETIES. 

I.  A  promise  by  a  benefit  association  to 
paj*  the  creditor  of  a  member  the  money 
payable  on  hte  death,  is  void.  8kiUing$  v. 
Mamehuaetf  Ben.  Atto.  (Mass.)  718. 

3.  The  dedgnation  of  a  friend  or  creditor 
as  beneflolanr  Ib  Inralld.  Sic»  v.  2t$m 
Eng.  JAtf.       Soe.  (Haas.)  816. 

8.  lawaUd  des%nation  of  benefldair 
doea  not  wutkm  the  eertiflcate  wold.  Id. 

4.  If  member  survives  all  the  beneficiaries, 
his  membership  shall  l)e  for  the  bmeflt  or 
his  heirs.  Id. 

5.  An  action  brought  for  the  benefit  of 
the  beneficiary,  not  permitted  to  take  under 
the  statute,  will  not  aefiaat  an  action  1^ 
the  administrator  of  the  member.  Id. 

0.  The  receipt  of  money  by  the  admin- 
istrator discbargea  the  company.  Id. 

7.  An  unconditional  aeeeptanee  of  an 
assessment  waives  all  known  grounds  of 
forfeiture,  including  tiie  failure  of  prompt 
payment.   Id.  818. 

8.  Where  the  company  received  such  pay- 
ment on  condition,  the  condition  does  not 
im»plyto  later  payments  upon  aubsequent 
assessments.  Id.  818,  818. 

0.  A  wife,  designated  as  the  benefldary, 
loaes  her  rig'hts  as  such  by  the  subsequent 
procurement  of  a  divorce.  Ti/ler  v.  Odd 
PiUom  Mut.  B.  Amo.  (Masu.)  191. 

10.  The  deslgrnation  of  a  sister,  not  de- 
pendent upon  the  member,  la  Invalid.  Id. 

II.  The  son  and  beir  at  law  of  the  member, 
designated  as  the  beneQcfaiy  of  a  portion  of 
the  fund.  Is  entitled  to  the  entu«  flind, 
notwithstandiog  the  dedgnaUon  of  said  sialer. 
jK.       -  •  , 

is.  A  receipt  by  a  saardlaa  of 'the  mi- 
nor for  a  portion  of  the  fund,  in  full  of  allde- 
manda,  does  not  bar  a  elalaa  to  the  whole 
fluid.  Id. 

Brikfb  and  Kotbh. 

Creditor  cannot  bedeeignated as  beneficiary. 
718. 

Acceptance  of  assessment  after  forfeiture 
waives  it.  815. 

BILLS  AND  NOTES.   See  Ouababtt; 

LUIITATIOB  OF  AcnOHS.  3.  8. 

1.  A  promise  In  writing  to  pay  money 
upon  condition  that  "this  note  Is  to  be  giv- 
en up"  if  the  sum  is  paid  to  a  third  person 
within  a  time  specified.  Is  not  a  promissory 
note*  and  is  barred  by  the  Statute  of  Limits- 
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tiong  in  six  years.  Chessman  v.  Wight  (Me.) 
787. 

3.  To  constitute  a  promissory  nbte,  the  In- 
strameDt  must  be  oertaia  mm  to  payment, 
and  not  dependent  on  a  oontiazency.  Cited 
In  itT.  787.  ' 

8.  Where  a  nota  was  t^wmn  Ibr  int«i««t 
upon  another  note,  an  Indorsement  upon 
latter  of  Intereet,  paid  only  hy  second  note, was 
no  discharge  of  claim  for  interest,  and  second 
note  was  without  eoaaldeimtloa.  Tavlor 
V.  Slater  (R  I.)  755. 

4.  A  note  made  and  delivered  is  prima  faeie 
evidence  of  conalderation.  Whiinm/  v. 
Clary  (Mass.)  152. 

A.  The  surrender  of  the  note  gtven  by 
the  defendant's  son,  although  not  enforceable 
at  law,  Is  a  suflident  eoaslderattDn  for  a 
new  note  by  the  defendauL  id. 

0.  Tbe  surroider  of  an  overdue  note,  en- 
forceable as  against  ooe  of  tndorsers,  Is  a  val- 
uable consideration  for  a  new  note  between  the 
same  parties,  with  an  additional  indorser. 
Broml^  T.  Hawl^  (V t.)  660. 

7.  Tbe  rights  of  an  indorser  are  not  such 
that  a  purchaser  need  inquire  as  to  the  va- 
lidity of  the  note  as  between  parties  to  It.  Id. 

8.  The  presumption  is  that  a  note  Is  paid 
where  a  new  note  is  gfiven  to  take  it  up. 
Hiiow  V.  Fotter  {Me.)  853. 

9.  An  action  on  the  new  note  In  the  name 
of  one  to  whom  It  was  Indoned  ia  barred 

a  discharge  In  iBsolveney.  under  a 
law  enacted  prior  to  its  date,  thoiu[h  aubae- 
quent  to  the  date  of  the  old  note.  M 

10.  A  new  note  1b  the  creation  of  a  new 
UablUty.  Cited  in  Abbott  t.  JTorfA  AndoMr 
(Mass.)  501. 

11.  Part  payment  of  a  note  by  g^ua- 
rantorst  upon  an  agreement  with  the  holders 
that  tbe  note  be  kept  alive  for  their  benefit, 
does  not  discharge  the  makers  pro  iaiUo. 
Oranite  2/iU.  Bemk  v.  Ftteh  (Mass.)  483. 

13.  A  note  glveo  hy  tbe  makers  of  a  fcomer 
note  for  the  balanoe  unpaid  thereon  ia  not  a 
p^ment,  nnless  accepted  m  discharge-  of  the 
original  note.  Id, 

18.  Taking  a  note  for  a  pro-ezistlDK  debt  Is 
not  payment.  Cited  In  Tc^Ioty.  Bla&r  (R  I.) 
758.  . 

14.  The  holder  of  a  mortgage  note,  void 
for  want  of  consideratloo,  can  not  show  that 
the  maker  sulMequeotly  sold  tbe  land  for 
more  than  he  gave  for  tbe  note  and  mort- 
gage.  Brigham  v.  Bolden  (Mass.)  758. 

15.  All  that  Is  required  to  entitle  the 
plaintiff  to  recover  upon  a  lost  note  Is 

proof  that  the  defendant  can  pay  the  note 
without  the  hazard  of  being  required  to  pay 
a  second  time.   Adamt  v.  Siker  (R.  I.)  838. 

16.  The  testimony  of  one  requested  to 
witness  a  note  in  the  defendant's  prestince,  and 
who  read  It,  is  sufficient  to  prove  the  maklas 
of  It.    WhUney  v.  Otary  (Mass.)  163. 

17.  In  an  action  on  a  receipt  to  return 
or  coUeet  a  note,  the  defendant  has  the  bur- 
den of  showing  a  return  of  the  note  on 
demand.  BattM  r.  FaUor  (Tt.)  317. 

H.  X.  B.,  T.  T; 


Bbiefs  akv  Notis. 

Must  be  certain  as  to  paynmit,  and  not  de- 
pend upon  contlogen<7.  787. 

Ifote  payable  on  demand  la  payable  it  once. 

548,  568. 

In  such  case,  no  other  demand  need  be  made 
except  by  bringing  suit  thereon.  802. 

Taking  of  note  1b  payment  only  wha  saeu- 
rlty  of  creditor  Is  unimpaired.  854. 

Action  at  law  lies  by  owner  of  note  kstaflet 

maturity.  833. 

Courts  wttl  not  presume  that  note  was  ne- 
gotiated. .  838. 

Plaintiff  must  prove  that  defendant  rigned 
note  in  presraoe  of  attesting  witneases.  138. 

BONDS.  See  Atfkal  Ain>  Erbor,  IT.: 
Bail  ahd  RBOooimAKon;  Cotesabt, 
8;  InToztoATma  LiQcoiia,  IL 

1.  An  actual  or  Implied  aeeeptanee  of  a 
bond  Is  eesential  to  constitute  a  dellTery* 
Cited  In  BeU  v.  Pieree  (Mass.)  047. 

3.  Coupons  are.  In  legal  effect,  eqidnleat 
to  separate  bonds  for  the  different  bostallments 
of  Interest   Cited  in  eanhonk  t.  OtMtk  (N. 

H.)  324. 

8.  Under  a  bond  for  future  suppwt,  pro- 
viding that  obligee.  It  dissatisfied,  may  reside 
In  some  other  family,  it  Is  optional  with  bim 
whether  he  resides  with  the  oblicw  or 
at  some  other  place.  Diekinaon  v.  Dmismi 
(Vt.)188. 

Bribps  Ain>  Notes. 

Liability  of  obligors  In  bonds  dellvefed  by 
obligor  directly  to  obligee.  547. 

Liability  of  obligors  in  bonds  given  to  pub 
lie  officers.  647. 

Bonds  for  future  support;  place  of;  diBBge. 

isa 

BOUNDARIES. 

1.  Fen'ee<Tiewers  can  not  establish  i 

disputed  boundary.    Camp  v.  Camp  (Vl)  140. 

3.  A  parol  agreement  In  r^ard  to  dl- 
vMon  line  of  adjoining  ownos  of  real  estate, 
unless  followed  by  acquleecraoe  of  fiftees 
years,  Is  not  conclnstTO  between  the  paitbt. 

dted  in  m.  140. 


Brikfb  and  Kotbs. 
Fence-viewets  cannot  establish. 


140. 


BREACH  OF  THE  PEACE. 

1.  Tbe  oath  to  the  complaint  of  a  pHnte 
prosecutor  may  be  taken  by  a  notary  pdUie. 
State  V.  Freeman  (Vt.)  183. 

3.  Where  there  Is  no  certificate  of  oath  w 
pended  to  the  complaint,  an  ■wonilMsnl  b 
aUowable.  U. 

BrIBPB  Aim  NOTEB. 

Oath  to  complaint  of  private  proseentor  va^ 
be  administered  by* different  officer  tbuei- 
amlniog  magistrate.  183. 

BRIDGES. 

1.  Under  an  Act  autheridpg  Oie  i_ 
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tlom  of  a  bridge  over  a  rfrer  In  such  place  and 
manner  as  commisdonera  might  determine, 
they  could  erect  the  bridge  nigh  above  the 
riTer,  and  exteodiog  beyoncTtts  bank  to  an  ave- 
nue, there  eatabUshing  ao  abataoent.  BuUi- 
WHIT.  TMieardl.  L) 

8.  Under  a  statute  limiting  the  weight 
which  a  team  mar  lia.al  across  a  bridge, 
the  w^^t  Qf  the  driver  is  included.  D&cter 
T.  Um^  ToUbridge  Go.  (He.)  704. 

8.  The  owners  of  the  bridge  are  not  liable 
for  injuries  from  breaUas '  throagrh  it, 
where  the  load  exceeds  such  limit.  Id. 

Bribfs  asd  ITotbb. 

Bridge  owner  is  not  liable  for  Injniy  by 
breakbuE  through  it  of  load  in  exutM  of  statule. 

m 

BUROLABT. 

Where  both  breaking  and  entering  with 
intent  to  steal,  and  lareeajr*  are  properly 
charged  Id  one  count,  the  prosecuting  officer 
maj  uol.  pros,  dther  of  the  ohargea.  Cited 
In  Ootn.  V.  DunMler  lUan.)  116. 

BUBIAIi  OROUNOa  8ea  OsmBBiaB. 

CARRISRa 

I.  Of  Goods. 

II.  Of  PASaENOKBlL 

Bimuna  and  Nom. 
See  PmNCiFAL  Asm  Aobht,  8, 

I.  Or  QuuM. 

1.  Where  a  biU  of  lading  prorldes  that 

the  goods  are  to  be  dellverea  at  a  certdn 
whan  on  payment  of  freight,  a  eoatraet  of 
the  carriers  to  fbrward  the  goods  to  some 
other  place  is  not  implied  from  marks  on 
the  bill.  Indicating  that  the  shipper  intended 
some  other  ultimate  destination.  North  v.  Mar- 
dutnU  d  MiMn  Tratup.  Oo.  (B[ass.)907. 

2.  The  carrier,  undertaking  to  forward  the 
goods  to  the  destination  indloUed  by  the  marks, 
u  liable  fora  Ion  where  it  deUrers  the 
goods  to  a  oonaeethig  line  without  iastmo- 
tioB  contained  In  the  bta  id 

8.  Under  a  contract  for  carriage,  a  c(nnmon 
carrier  is  an  insurer  until  the  transit  Is 
ended*  and  then  liable  only  as  warehouse- 
man during  such  reasonable  time  aa  the  goods 
are  in  Its  custody  awaiting  the  call  of  the  con- 
(•ignee.  Beautt  y.  OoniueUeat  Biver  R.  Oo. 
<Masa.)206;  Biaitdtav.  Cbnruotieut  itte0r.fi. 
a>.(Mas8.)a07. 

4.  Under  Pub.  Stat.  chap.  113.  g  214,  a  rail- 
road company  is  not  liable  for  ^ods  de- 
stroyed by  Are  while  in  Its  posauaslon  under 
a  contract  of  carriage.  Id. 

B.  Where  the  g*oods  are  In  its  posses- 
^n  not  under  a  eoatraet*  it  is  liable 

for  their  destructlcm  by  fire  oommunicated  by 
loc<HDoUTes.  Id. 

8.  The  consignee  of  goods  sent  c.  o.  d.  can- 
not maintain  replevin  against  the  carrier  for 
their  nondelivery.  Lam  r.  Ohaduiek 
(Mass.)  m. 

v.  B.  R.,  T.  T, 


n.  Or  PAHBHeBBS. 

7.  OoaditioasiaaeoupoBtieketbookt 

that  the  coupons  ate  to  be  detached  In  con- 
ductor's presence,  and  to  be  accepted  tm  pas- 
sage only  when  accompanied  by  the  ticket,  are 
not  waWed  by  sometimes  aflowlDg  passen- 
gers to  pay  their  fares  with  coupons  without 
showing  their  books.  Boston  AM.  B.O0.  t. 
CA^m(in<Mas8.)  S72. 

8.  An  attempt  to  evade  the  payment  cll 
fore  need  not  be  fraudulent  to  warrant 
ftjectbur  or  removing  a  paasenser.  JCor- 
thaU  ^rSotton  4  A.  S.  Oo.  (HassOlTa. 

9.  Evidence  that  the  plaintiff  had  Meo 
conductors  accept  detached  ooupons,  slmUar 
to  those  oCFered  by  him,  Is  incompetent  to 
show  bis  belief  uat  they  were  a  proper 
tender  of  foi«.  Id. 

10.  Such  evidence  is  admissible  to  prove  a 

CUStoSBU  Id. 

11.  A  passeng-er  allf  htlng  from  a  train 
and  takinaf  a  position  upon  the  side- 
walk of  a  highway  ceases  to  be  a  passen- 
gert  and,  wnen  Injured  while  crossing  the 
railroad  track,  without  looking  for  approach* 
log  tntiu,  ouinot  reoovsr.  jSUtrUm  v.  Botton 
ifijr.^Cb.  (MaaB.)8SS. 

13.  A  carrier  Is  liable  for  the  loss  of  the 
lng>|pbM  of  a  passenger  whose  fare  was  paid 
by  another.  Cited  la  Hhu/eat  v.  BoOon,  O.  A 
M.R.  Cb.  (Me.)  889. 

18.  A  carrier  Is  not  liable  for  its  failure  to 
transport  merchandise  checked  by  the 
owner  as  banCMT*-  ^vmva^al  v.  MoiM 
a&Oo.  (HeTsMT 

Biiiara  akd  Notbs. 

Offfooda.  Billsof ladiQgarecapable<tfbo> 
Ing  explained  by  parol,  6w>. 

Consignee  does  not  acquire  titie  from  mere 
fact  of  being  named  in  bCl  of  lading.  681. 
Misdelivery  of  goods  is  oonveralon.  IMS. 

Liable  for  destmctkm  of  goods  by  Are.  904. 

305,  807,  308. 

Is  not  liable  beyond  own  line,imles8  It  makes 
positive  agreement  extending  Its  liability.  d07. 

One  Is  passenger  from  time  of  entiy  into 
station  until  departure  therefrom.  888. 

Must  movlde  Mfe  passage  to  sad  tiimk 

trains.  834. 

Rule  providing  that  coupons  shall  be  luTalld 
unless  detached  by  conductor  is  reasonable. 
678. 

Pasaengerrefusingtopay  fare  may  be  ejected 
without  arrest.  17^. 

Liability  for  failure  to  transport  merchan- 
dise checked  as  baggage.   856,  866. 

CASE.  See  Malioioub  Pbosbcutxob,  5; 
NuiSASoB,  8;  PLBADura,  4;  Watbbs  abd 

Watbbcoubbbb,  7. 

CASES  CEBTIFIED. 

On  certificate  of  constitutional  ques- 
tions, conatitutlouality  of  some  Act  of  Oea- 
eral  Assembly  onlv  will  be  conatdned.  A 
FUapatrickiK  I.)  875. 
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CEMETERIES. 

1.  A  cemetery  assodatlon  selling  its  lots  and 
using  its  receipts  in  caring  for  Its  grounds,  and 
to  a  large  extent  furnisblng  free  burial  for 
the  poor,  is  not  a  public  cbarfty,  and  Is  liable 
for  negligence  in  bnrgriafl'  in  the  plaintiff's 
lot  a  person  not  entitled  to  be  buried 
there.  IhnneUy  t.  Boston  CaUioiic  Oem.  Auo. 
(Mass.)  741. 

3.  Such  association,  not  being  the  agent  of 
a  mnnlcipality  in  the  performance  of  a 
municipal  duty,  is  not  exempt  from  liability 
on  that  ground.  Id. 

Bribfb  akd  Notes. 

Where  cemetery  is  public  charity,  it  is  not 
liable  for  negligence.  743. 

OERTIORABI. 

1.  A  petitioner  tot  oertlOTari  matt  ee- 
taUieh  all  the  materlid  allemtions  of  hb 
peUtioD.    (Mlint  v.  Hols/oke  (Mass.)  909. 

2.  When  a  proceeding  for  certiorari  to 
the  mayor  and  alderman  of  a  city  la  reserved 
by  a  single  justice  for  consideration  of  the  full 
oourt,  upon  petition  and  answer,  the  answer 
is  taken  as  true.  Id. 

6.  An  aSdavit  appended  to  the  petition, 
which  could  not  have  been  received  fo  evi- 
denoe  at  die  final  hearing,  can  not  afilat  the 
rights  of  the  parlies  upon  aaid  reservation. 

4.  Tbe  vesabws  of  the  board  of  mayor 
and  aldermen  at  the  time  such  answer  Is 
required  are  the  proper  persons  to  make  it, 
nltnouj^  not  members  of  the  board  at  the  time 
the  action  sought  to  be  reviewed  was  taken. 
Id. 

Bbibfs  ahd  NoTKe. 

Answer  la  ooneluslTe  as  to  facta  stated  there- 
in. 911. 

CHARITIES.   See  Ckmetebibs  1;  Db- 
Tias  AHD  Lboaot,  v. 

CHATTEL  MORTOAOE.  SeeATTACH- 
XBNT,  11-18;  Udsbahd  and  Wifb,  1; 

MOBTOAGB,  y. 

CHURCHES.  See  Bslioioub  Socisnu. 
CrVIL  SERVICE. 

Under  Laws  1887,  chap.  487,  honorably  dis- 
charged soldiers  and  sailors  cannot  be  pre- 
fen^d  for  appointment  to  oflloe  wl&out 
haTing  made  anpUcation.  Devens,  J.,  dis 

CLOUD  ON  TITLE. 

1.  Where  there  is  a  Joint  or  mixed  pos- 
session* the  petition  against  a  person  mak- 
ing adTerseclalm,  toshow  cause  why  he  should 
not  bring  an  action  to  try  his  alleged  title,  can 
not  be  maintained.  Orthodox  Congrtga- 
tional  SodMj/  v.  Oremwich  (Mass.)  900. 

'4.  If  the  petition  prev^ls,  the  title  must  be 
tried  in  an  action  at  law.  Id. 

B.  Where  a  meettnff-house  was  built  by  a 
town  upon  a  common  Delooging  to  it,  and  bad 

H.  B.  B-,  T.  T. 


been  nwd  aa  a  town  honae  and  place  for  pub 

He  worship  until  a  new  town  houw  wts  bofli. 
and  then  for  religious  services  and  lectures,  b; 
permission  of  the  town,  which  kept  up  tiu 
custom  of  ringing  the  bell  at  noon,  and  of 
tolling  it  for  deattis,  the  religions  society  wUck 
occupies  the  audience  rooml^  such  perwrtnfai 
has  not  sneh  oxelnsire  possession  sao- 
titles  it  to  maintain  such  petition,  ii 

4.  A  bill  by  one  not  in  pess'sSslon,  to 

remove  a  cloud  from  his  title  to  land,  held 
the  tenant  by  virtue  of  a  judgment  alleged  to 
be  fraudulent,  will  be  diamissed  without  pro- 
judice,  if  Ihc  complainant  fails  to  prove  mod. 
Qamage  v.  litrrU  (He.)  812. 

Bbibfb  Am)  Nona. 

Bill  Is  not  nudntalnsble  by  one  not  In  pos- 
session. 818. 

Petition  agalnat  person  holding  advem  pos- 
session. 209. 

CLUBS.  See  iMTOxioATiNe  Liquors,  K,' IS. 
COLLATERAL      SECURITY.  See 

PlEDQB  AMD  COLUTERAl.  SBCDKirr. 

COLLEGES  AND  ACADEMIES.  Bee 

Taxes,  8. 

COMMERCE. 

Pub.  Stat.  chap.  634,  §  1,  prohibfttag 
keeping  of  liqnors  for  sale,  is  not  obnoxiout 
to  provision  of  Federal  Coostltaiioo  eooftr- 
riog  upon  Congress  exclusive  power  to  tttolM 

commerce.    <%a<0  v.  FUzjxUruik  (R  L)  ITrS. 

COMMON  CARRIER.  SeeCABRina. 
COMMON  DRUNKARDS.  See  Davn- 

ABD8. 

COMPOSITION      WITH  CREDI- 
TORS. Bee  IznoLTBHOT,  1,  S;  Pano- 

PAIi  AKD  AOKKT.  7- 

CONDEMNATION  PROCEEDIHOS. 

See  Eminknt  Domain;  HunicifalO>i- 
FORATioNs,  III.:  Railroad  Cohfahib. 

2-8;  ROADB  AND  HlOHWATB.  R;  Wl- 
TBR  COJlFAStKS,  1-4. 

CONDONATION.    See  HmBAHD  an> 
Wifb,  14.  15. 

CONFLICT  OF  LAWS. 

1.  ThelawofftpbwowhneaeostiMt 
Is  made  ^Toms  Ita  Interpetatlon,  sitbwi^ 
performance  Is  demanded  in  a  foreign  jam- 
diction.    Peabodfn  v.  Magubt  (Me.)  6M. 

9.  Where  no  foreign  law  is  proveA  ^ 
eonrt  will  assamo  toe  law  of  the  place  oT 
the  contract  Is  the  same  as  that  wbere  the  na- 
edy  Is  sought.  Id. 

8.  Where  a  New  York  corporation  moH 
gaged  its  real  estate  in  Connectlcnt  and  Nav 
York  to  secure  its  bonds,  a  faroelo— ra  h 
New  Tork  is  Bocatorj  as  to  tbe  estala 
in  Conaeetieat.  Farmen  L.  A  T.  <k^- 
FMat  TO.  Oo.  (Conn.)  84A 

4.  Tbe  Statute  of  Umftatlou  of  m 
State  does  not  bar  suit  In  another.  Wm 
V.  apragv»  Mfg.  Oo.  (Coon.)  4t8S. 
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BHim  AHD  NOTU. 

OoKtnMt  Is  Kovanud  by  law  of  place 
where  made.  800. 

Contncta  coaoenilng  alleuatioD  of  land  are 
fSfmnteAhylunttam.  488. 
iMjiaH.  696. 

JarlsdtctlcMi  of  oowta  over  land  !•  looaL 

347. 

COiraTABLES.  See  Oitficb  aiid  Offi 

ORB,  2. 

con  STITU  I'lOH AL  UkW.   Sea  Ooh- 
icRiaB;  IimmoATiHa  L^dobo,  88^  89. 

1.  The  par^  assailing  the  eonatitntionali- 
^  of  an  Act  has  the  burden  of  proo£ 

JvorfAAatnjrtmT.  Bum^ptliire  Ominty  Co.  (Mass.) 
17B. 

2.  Ad  interpretation  rendering  a  statute 
coiistiiational  should  be  adopted*  State 

V.  JntoxuMtinff  lAquora  (Ue.)  863. 

8.  The  Legislature  cannot  enact  a  law  im- 
pairing tlie  right  of  trial  by  jury.  Id. 

4.  A  statute  requiring  one  convicted  in  a 
justice's  court,  bj  a  jury  of  six  men,  to  pro- 
cure copies  'of  appeal  at  his  own  expense,  if 
he  appeals  toacourt  where  he  may  havea  jury 
of  -twelve,  does  not  infringe  the  constitutional 
right  to  trial  hy  Jury.   JSe  Marrvn  (VL)  786. 

6.  The  ^vemo^  in  performing  his  duty 
of  taking  care  that  the  laws  **be  fatuifully  ex- 
ecuted,'^has  no  artdtrary  poweTf  but  must 
proceed  according  to  law.  Cited  in  Se  State 
/Vtstm  Ommiation  (R  I.)  100. 

6.  The  first  ten  'Amendmenta  to  United 
States  Constitution  apply  only  to  the 
United  States.   Be  ^mpaMck{R.  L)  679. 

7.  Fifth  Amendment  to  Federal  Constitu- 
tion imposes  restrictions  only  on  the  general 
government,  and  does  not  apply  to  State  gov- 
ernment.  Cited  in  State  v.  Ftjpm  (R,  I.)  &tO. 

Bbiefs  AMD  Notes. 

Validity  of  statute  is  favored.  006. 

li^idatttrB  may  enact  zetrospeotlve  laws  af- 
fecting remedy  only.  85S. 

lUght  to  blal  jury  cannot  be  Impaired. 
78ft. 

No  person  can  be  tried  twice  for  same  of- 
fense. 880. 

Fifth  Amendment  to  Federal  Constitution 
has  no  xeferenoe  to  State  government.  880. 

COHTEHPT. 

A  delbndaiat  can  not  exeept  to  an  or- 
der OQasvittinsa  State  vritneM  for  con- 
tempt.  Stale  Y.ma  (He.)  285. 

CONTRACT.  See  AssiGNueiiT,  3;  Con- 
duct OF  Laws,  1,  3;  Eqditt,  1,  8;  Bvi- 
DSHOB,  n.;  FaATOe,  Btatdtb  or,  8,  4; 
Husband  ajid  Wirs.  I.;  Imfants;  Mu- 

HIOIPAL    OOBPOBATIORS,    XL,  ObDBBS; 

Plbasihq,   1-8;  Salbj  Ybkdob  akd 

Pubohabbb. 

1.  Apromlae  is  sometimes  in^lied  from 
Mlenoe  or  presumed  assent  of  the  putles. 
Cited  in  SmeeB  v.  SehoU  Diet.  ifo.  X9  (Vt.) 
189. 

V.  K.  B.,  T.  V. 


-  COSTBACT.  987 

2.  One  aeeeptins  the  benefit  of  aer- 
▼icea  done  for  him  without  his  request  asaat 
^ay  a  reasonable  compeusation  Uterefovw 

8.  The  maker's  assent  to  the  compromlae 
of  his  claim  against  a  third  person  is  snfl- 
dent  eonsideratten  of  a  proasiee  by  tiie 
holder  of  notes  to  accept  in  full  payment  such 
peroeotage  as  was  recdved  in  uie  settlement 
of  such  claim.  Atfnl  t.  Brown  (Haas.)  810. 

4.  In  an  action  upon  the  notes  by  the  l^^l 
representatives  of  the  payee  and  promissor,  the 
maker  was  not  bound  to  plead  the  agreement 
In  defense.  He  may  maintain  an  action 
for  the  breach  of  uie  agreement.  Id. 

0.  An  acfreementi  on  part  payment  of  ,  a 
judgment,  to  pay  the  balance  In  a  few  days» 
upon  an  agreoaiant  of  the  other  party  to 
refrain  from  enfbreinflr  ao  execniioni  la 
founded  upon  a  valuable  consideration,  and 
waives  the  right  to  treat  the  judgment  as  void- 
able  Smith  Y,  (yBrien{tSAtia.)m. 

0.  Where  ereditora  agreed  to  divide 
wlwteTer  one  should  realize,  nfter  the 
deduction  of  coata  and  fees  of  suits  and  ex- 
ecution, the  costs  and  fees  In  actions  to  avoid 
the  judgments  In  said  suits,  and  to  recover  the 

grooMds  of  sales  on  said  executions  in  the 
ands  of  tiie  officer,  are  within  the  agreemeuL 
Steele  v.  Naeh  (Mass.)  164. 

7.  Words  having  no  relation  to  the  sub- 
ject to  which  the  contract  relates  can  not  bo 
regarded.  Manufaeturere. F.  AM.  Int.  Oo. 
V.  Weetem  Arntr.  (h.  (Mass.)  601. 

8.  A  eontract  to  put  gas-pipes  In  a  bnlld- 
ine»  destroyed  before  the  work  could  be 
flmabed  without  the  fault  of  either  party,  i» 
dissolved  thereby.  eOb&ti  A  Barker  iffif, 
Oo.  T.  Aitbr  (Mass.)  678. 

9.  The  plaintiff  may  reoover  for  work 
and  materials  furnished  at  the  time  of  the  dis- 
solution of  the  contract,  whwe  he  was 
vented  from  full  performanoe  by  the  de- 
fsndant'a  fault.  Id. 

10.  The  defendant,  assundnsr  another's 
eontract,  which  he  afterwards  rescinded, 
cannot  set  it  up  as  defense  to  an  action  for 
work  and  labor  done*  Ihiggan  v.  MeOarAu 
(R.  I.)  887. 

Bbibfs  ajid  Notes. 
KntnaUty  U  requisite,  141,  878,  78a 
Must  be  result  of  free  assent  of  pwties,  to  ba 
binding.  161. 

Ctmsideratian  for.  promise  need  not  ex- 
ist at  tiie  time  promise  Is  made.  768. 

Parol  agreement  to  accept  part  of  debt  In 
full  satisjaction  for  whole  Is  not  binding  for 
want  of  consideration.  811. 

Agreement  to  pay  third  party's  debt  In  oon- 
sideratioo  of  forbearance  to  sue.  166. 

Party  ndsled  as  to  actual  contents  of  In- 
strument is  not  bound.  640. 

Law  supplies  what  is  presumed  to  have  been 
Intended  by  parties  In  implied  contract.  8^. 

Law  win  not  raise  implied  promise  against 
one  incapable  of  making  valla  promise.  180. 

Remains  execntory  so  k»g  as  ai^thlng  re- 
mains to  be  done.  400. 

Digitized  by  Google 


988 


CktNTRIBtlTOBy  NbsUOENCB  —  COBPOHATIOHB.  ILL 


Btendinct  builder  may  charge  for  work 
upon  change  of  plan.  700. 

Ooutraetion  la  to  be  upon  whole  con- 
tract. 418. 

Ii  guTemed  by  IntenUon  of  partiee.  413,917. 
And  by  their  acts  and  conduct.  830. 
Every  word  and  clause  le  to  be  taken  Into 
cooslderatioQ.  S68. 

B«aeiaslon|  placing  other  party  In  atatn 
quo.  84. 

CONTItlBUTORT  HEOLieENCB. 

See  NEMJourcB,  L 

CORONER.   See  Hoxtoma 

CORPORATION& 

I.  In  Qksehal. 
IL  JoiKT  Stock  CoifPAinEa. 

IIL  UuTUFAOrnRIMQ  COHTABtU. 

Bbibps  and  Notbb. 

See  Benefit  Societies;  Deed,  8;  iKsna- 
AMOE;  Rbceivbb;  Taies.  8.  4;  Watek 
Companies;  Wbit  akd  f  bocbsb,  1. 

I.  In  GaHBBAL. 

1.  Acts  incorporating  and  providing  for 
consolld»tion  of  rulroad  companies  are 
competent  proof  of  the  existence  of  a  new  oom- 
psny.    Chm.  v.  Carroll  (Uass.)  480. 

3.  To  ehmrg^  a  eorpoFation  m  atrua- 
tee  of  the  defendant,  it  must  appear  that  it  has 
his  jtoods  or  credit  in  his  hands.  Sneardr. 
Arms  (Mass.)  203. 

8.  Corporations  have  the  power  to  mort- 
cafre  or  sell  their  property,  unless  restrlcled 
1^  statute.  FUeh  v.  Lematon  Steam  Mili  Co. 
<Me.)  863. 

4.  An  officer  of  the  corporation  may  be 
swthorfaed  to  execute  a  mor^p^M  for 
it,  and  that  authority  may  be  Inured  from 
long  acquiescence.  Id. 

5.  An  a^ent  of  a  corporation  may  be  an- 
pointed  without  the  use  of  a  aeaL  Id.  8W. 

8.  InaolTeney  is  not  sufficient  evtdenoe 
of  the  aarrendw  of  corporate  xightm, 
DwMy  V.  >a.  Albant  Tnut  Co.  (Vt.)  658. 

n.  Jonrr  Stock  Cokpanies. 

7.  The  majorl^  of  direetora  of  joint-stock 
corporation  may  make  an  aaslgrnmeiit  for 

creditors  under  the  statute.  ChoM  v.  TuUte 
<Conn.)  634. 

8.  The  action  of  the  majority  Is  not  invali- 
dated because  abaeat  dlreetors,  out  of  the 
State,  fldled  to  ree^ve  aotlee  of  the  meet- 
ing. Id. 

0.  Where  record  of  meeting  recites  that  the 
proceedings  were  had  at  meeunK  called,  it  will 
be  preaomed  that  purpose  ofmeetinif  was 
specified  in  notice  thereof,  iif. 

10.  Law  1876,  p.  107,  providing  that  any 
of  the  directors  of  a  domestic  corporation 
owning  stock  in  any  other  corporaUoo  can  be 
director  of  such  other  corporation,  Is  not  re- 
pealed bjr  the  Joint-Stock  Aiet  of  1880, 
providing  that  directors  of  a  Jotnt-4tock  corpor- 
ation than  be  stoekbolden  tbenln.  Id. 

H.  X.  R,.  T.  T. 


11.  A  Joint-stock  corporation  is  bound  by  the 
acta  of  an  asmt  app<»inted  by  the  atoek' 
holdera.  Wood  v.  Ft&y  OonttmiaM  Ot. 
(C  ma.)  991. 

13.  ItlsaotneeeaaaaTtotheiv>p(^Unau 
of  an  agent  by  the  atockholders  that  iHsre 
should  have  been  any  previous  noticeoftfartr 

action.  Id. 

18.  Stockholders  traiuaetlDg  bosiness  and 
holding  themselves  out  as  a  corporadon.  luv- 
Ing  filed  the  organization  certificate,  have  the 
burden  of  anowiny  a  defect  1b  the  oi^ 
nalaatlM  of  the  corporation  when  they  de- 
sire to  avail  themselves  thereof  in  an  sctku 
agidnst  the  corpontloa  for  the  breach  of  acoa- 
traot  made  by  them  In  Its  name.  H. 

HL  Hakuvaotdbiito  Compakhs. 

14.  Where  a  manufacturing  eomptaj  a» 
cuted  a  mortoage  to  secure  advances  not  loa- 
ceed  a  certain  sum;  and  the  Mnrtjaroe 
made  additional  advances  on  Tohal 
promises  of  the  mortn^or'e  ^nanrfal 
agent,  that  they  should  be  secured  by  the 
mortgage  and  by  consigned  floods;  and  the 
avails  of  the  consigned  goods,  being  less  than 
the  mortgage,  were  applied  by  the  mortgagee 
on  the  additional  advances  In  .the  first  In- 
etance;  and  th6  mortoagor  lias  gone  into  ioKil- 
vency,— fiWi,  that  me  mortgage  pn^tected  ad- 
vances up  to  the  amount  secured  thereby;  that 
the  mortgagee  eonld,  by  said  verbal  agree- 
ment, rqpay  hloaself  for  additional  advances 
from  the  consigned  goods,  before  ukbig 
any  application  of  the  same  ntpam  the 
mortgage  debt;  and  tliat  -the  mort^gee  wu 
entitled  to  recover  advances,  .less  the  uoeeedi 
of  consigned  goods.  Lnoi$  y,  Barmrd  8Bk 
Mfg.  Go.  (Conn.)  608. 

16.  It  is  not  ultra  vires  for  a  manufactaT^ 
Ing  corporation  to  invest  la  materials  In 
excess  of  immediate  naeesslty,  vbeo  the 
price  thoreof  la  low.  with  view  to  benefit  by  a 
rise  In  price.  National  Sim  A  LaaOm  Bam^t 
Apptat{Otmik.)  604. 

16.  Where  a  bank  sought  to  enf<»cea  dafan 
against  '<B  &  Bros.,"  an  msolvent  manufactur- 
ing corporation,  for  money  loaned  upon  notes 
Indorsed  "B,  agent,"  eTidence  that  an  se- 
oount  for  the  financial  branch  of  the  corpora- 
tion's business,  managed  by  B.  had  stood  hi 
his  name,  as  agent,  in  another  bank  for  some 
years  before  It  was  transferred  to  plaintftS  baak, 
was  admisdble  to  show  Imowiedge  of  Ui 
doings  on  part  of  the  directors.  A 

Bbixfs  ahd  Noras. 

Existence  of  corporation  may  be  ivoved 
by  producing  Its  charter,  or  by  proving  acts  of 
user  under  It.  933. 

Illegality  of  ^organization  of  corporation  re- 
lied on  must  be  epectflcally  pleaded^  932. 

Contracts  ultra  Tires  are  often  ratified  by 
Legislature.  818. 

Is  not  eetopped  frcnn  showing  omtract  wu 
uto-a  virta.  (@3. 

Plea  of  uUra  tirtt  will  not  prevail  wbwe  ft 
win  accomplish  legal  wrong.  819. 

mortgage  property  and  aothoriie  ex- 
ecution of  mw^age  by  offloera.  868. 
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maj  contract  with  corporatloa. 


Director's  rel&Uoa  to  bank  h  that  of  agent  to 
principal.  440. 

Acentt  formal  vote  is  not  necenaiy  to  ap- 
polnuuflnt  of.  9S8. 

How  far  bound     acts  of.  fl09. 

Bound  where  acta  are  wltliin  scope  of  an- 
ttioritr.  445.688. 

Cannot  set  np  a^lnst  creditors  InTalldl^  of 
4lis>bet9  agent's  appointment.  684. 

Ut^oAtf  of  dtrectws  may  make  mm^ga- 
H«Bt  fbr  eMditons.  694. 

InsolTency  Is  not  eTtdmce  of  surrender 
of  ««vpo»to  riifliAa*  668. 

Sarrender  of  fmnchiaea  must  be  accepted 
by  Logtelatore.  664. 

EqnitT  cannot  decree  fwfelture  of  fran- 
cihlBes.  654. 

Kot  dissolved  by  insolvency.  664. 

COSTS.  See  Appeal  and  Erkob.  IV.; 
AssKuniENT,  1;  Attaohhbkt,  6;  Hobt- 
AAOB,  86;  Nbw  Trial,  6;  Statutm,  8. 

1.  Under  Rev.  Stat  chap.  68,  %  134,  to  en- 
title defendant  to  a  stay  of  proceedings  In  a 
■eeond  aalt  nntil  ooats  m  the  flrst*  in 
which  plaintiff  was  nonsuited,  are  paid.  It  is 
«noa£h  that  the  cause  of  action  In  the  flrst  suit 
may  be  relied  upon  in  the  second.  Smith  v. 
(Me.)  702. 

3.  AprobateappealisaclvII action, with- 
in R  1.  Pub.  Htat.  chap.  217,  %  1.  relsUne  to 
costs.   Cited  in  Aidrieh  Y.Providenea  (R.  I.)d7. 

S.  Unless  specially  reserved,  costs  are  not 
ordinarily  reviewable  at  the  law  terms. 
JTutter  T.  Vamet/  (N.  H.)  85. 

Bbibvs  and  Notks. 
Follow  the  event  of  action.  87. 
Stay  of  proceedings  until  costs  of  action 
paid.  701. 

COnNTERCUOM.    See  Set-Off  ahd 

.  COUNTEBCLAUI. 

COUNTIES. 

Where  the  superior  court  fixed  the  salary 
of  the  stewara  of  the  Jail  in  Lawrence  at 
$900,  and  the  commissioners  fixed  the  salary 
of  his  sucf»ssor,  npoD  the  incumbent's  resig- 
nation,  at  $800,  after  such  salary  had  been  paui 
AB  fixed,  the  successor  had  no  claim  against 
the  county.    Vom  v.  JSueai  Cbun^lMass.)  4S6. 

COURTS. 

1.  The  chancery  Jurisdiction  of  the 
•ninreme  oonrt  is  not  ousted  by  a  statute 
affording  a  remedy  In  some  other  trlbanaL 
Jimiiton  T.  Smith  (B.  I.)  761. 

8.  Mere  eonsent  does  not  eonfiBr  Jnris- 
dietioB  of  the  person.  Cbm.  t.  MaJenetf 
KMass.)  168. 

8.  Tlie  rnles  of  oonrt  are  as  bindini-  ap- 
on  the  eanrt  as  upon  the  parties,  Aehamy. 
Anarm$  (He.)  880. 

Bbibfb  Ain>  Notes. 

Jurisdiction;  amount  in  controveniy.  47. 


COVEHAHT.  See  Evthencb.  0;  Spboifio 

FXBFOBHAHOS,   V,   VSHIXn  AHD  POB- 
OHAaBB,S,  8. 

I.  Where  the  owner  of  two  lots  conveyed  ' 
one  to  W,  reserving  ''prlTlleKe  of  eonvex- 
Ing  water  across  the  southwest  comer  of 
premises  conveyed,"  a  conveyance  of  the 
other  lot  to  plaintiff  by  owoer'shelrs,  Including 
"same  privilegeof  drawing  water,  and  convey- 
ing same  through  land  of  W.  as  enjoyed  by 
the  original  owner  In  bis  lifetime,"  necessarily 
excluded  any  right  appurtenant  to  W's  lot  of 
drawing  water  from  aqueduct  runnlne  acroes 
it,  whidi  required  no  entry  on  the  plalotlfl's 
lot.   /oftnson  v.  Knapp  (Hbss.)  651. 

8.  No  rlffht  could  exist  to  maintain  a 
pipe  on  plalntifl's  land  nader  a  deed  not 
reeorded*  and  of  wliich  he  had  no  notice.'  Jd, 

8.  Where  water  had  flowed  to  one  of  the 
lots  in  question,  through  pipes  upon  land  con- 
veyed to  plaintiff,  since  1^7,  and  the  niain- 
tena-nee  of  such  pipes  was  necessary  to  the 
enjoyment  of  the  estate,  to  this  extent  there 
was  an  inenmbranee  on  phdntilTi  land  at 
the  time  of  the  deed  to  him.  Jd. 

4.  Power  of  attomcgr  to  conv^  the 
maker's  realty,  and  to  make  deeds  therefor, 
with  or  without  fMvenants  of  warrant,  an- 
thoriaed  the  making  of  eoveawit  a^^ataBt 
incombranees.  Id. 

5.  Covenant  wilt  lie  on  the  words,  "  to 
which  payment  well  and  truly  to  be  made  I 
bind  myself,"  In  a  bond  with  a  condition  of 
defeasance.   Douglat  v.  HenntMsy  (R.  I.)  94. 

6.  No  demand  is  neeessargr  before  ac- 
tion brought.  Id. 

7.  The  burden  is  on  defendant  to  piove 
his  plea  of  performance*  Id. 

8.  When  vrantee  has  all  the  land  de- 
scribed in  his  deed,  but  not  all  the  grantor 
agreed  to  convey,  his  remedj'is  not  an  action 
on  the  covenant.    Ohurch  v.  StOm  (Vt.)  104. 

9.  Covenant  will  not  lie  on  an  official  bond 
tta  misfeasance  in  aOiioa.  CSted  In  DougUu  v. 
Smnettp  (R.  L)  96. 

10.  In  actions  of  contract  on  coveoant  of 
warranty  against  Incumbrances,  defendant 
can  not  prove  by  parol  that  plaintiff 
agreed  to  pay  inonmbranees  as  mrt  of 

the  consideratimi.  Simamnieh  t.  Wood  (Hasa) 

190. 

II.  In  actions  on  covenant  &flr^nstinenm- 
braaces,  plaintiff  will  recover  aetnal  dam- 
aces  sustained.  Bmhw  t.  Baldwin  (Oonn.) 

m. 

13.  If  he  is  evicted,  he  will  recover  wshlne 
of  land  at  eviction,  provided  he  has  paid 
purchase  money.  Id. 

18.  Bpurehasomoaej' has  been  partially 
paid,  he  will  recover  amount  paid,  with  la^ 
torest.  Id. 

Bbibfb  abd  Notbs. 

Basement  to  go  upon  land  and  take  water 
therefrom  is  breach  of  covenant  against  in- 
cumbrances. 558. 

Measure  of  damages  for  breach  d  oovoiaot 
of  warrant  is  value  of  land  at  eviction.  419. 
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CioTenaDt  will  ooi  lie  tor  lud  not  Induded 

in  deed.  lOS. 

CRIMINAL  LAW. 

L  Ihdtcthents;    lOTOBiiATroin;  C<ni* 

FLA  in  TO. 

II.  Pleas:  Fobkbb  Oomncnoic 
IlL  Trial. 

a.  JSoidenee. 

b.  In  Qeneral;  (nta/rge  (kuii. 
IV.  Kkw  Tbial;  Appbal. 

Briepb  akd  Notes. 

See  Adultbiution;  AKWALe;  Bawdt  axd 

DlBORDBRLT  HOUBBB;  BrXAOE  OF  THE 

Pbace;  Buboubt;  Drunkabdb;  Embbz- 

KLBMBNT;  FOROBBT;  GaMINO;  HoWOIDB: 
HUSBAKD  AND  WiFB,  &-10;  InOEBT;  In- 
TOXI GATING  Ll<2U0BB,  IV.;  JdbT;  Lbwd 
AND  LaBCITIOUB  COHABITATION;  LOT- 
TEBT;  UaUCIOUBHiBCBIBF;  SBABCH  AND 

Sbizubb;  Sundat.  d-4;  Totbbb  ahd 
Glbctions;  WrrNBBa,  9,  10. 

I.  lUnCffHSHTg;  IXTOBHAT«n»;  COH- 
FLAIHTB. 

I.  A  oomi^alot  may  be  auiide  by  ainr  on« 
eompetmit  to  amke  oath  to  tt.   0am.  v. 

9.  Aa  oAsnse  cli»rg«d  to  have  been  com- 
mitted In  a  locality  within  the  Jarladlc* 
tioB  of  the  court  is  well  pleaded.  Id. 

8.  Objection  to  the  form  of  a  complalDt 
cannot  be  raised  In  the  superior  court  for  the 
first  time.  Id. 

4.  Whether  an  Indictment  in  tlie  words  of 
a  vtatute  U  sufflclent  depends  upon  whether 
eveiT  necessary  fact  Is  charged  or  implied  from 
the  language  used.   State  t.  MOUr  (Yt.)  787. 

9.  Id  an  IndfctmeDt  for  threatening  to  ac- 
cuse of  crime,  the  bmbo  of  the  paraoa 
thvea-tened  must  be  proved  mm  «ot  forth. 
Cbm.  T.  Suetdtg  QStm.) 147. 

9.  A  T»rlanee  la  r^iard  to  the  middle 
aano  or  InltUl  Is  fhtal.  J3. 

'  7.  A  aad  E  as  middle  Inltlab;  are  not  the 
■amot  as  a  matter  of  law.  Id. 

■8.  An  erronoona  statement  In  the  caption 
of  an  indictment  of  the  year  In  which  It  was 
found  is  not  ground  for  motion  to  quash;  It 
may  be  cnred  oy  amendment.  State  t.  Jen- 
kins IN.  H.)  67. 

5.  Mere  snrplnsaere  will  not  vitiate  a 
complaint  or  fodictment.  and  need  not  be 
proved.    Chm.  v.  Bowa  (Mass.)  590. 

10.  A  complaint  moat  allege  the  mate- 
rial elementa  constituting  the  offense,  which 
must  be  proved.  Id. 

II.  If  the  compltint  unnecessarily  allege 
anyUiliig  deseriptlTe  of  the  Identity  of  the  of* 
fbaae*  It  must  be  proved  aa  alleired.  Id. 

19.  Where  two  offensee  are  Improperly 
ehari^ed  in  one  count,  the  prosecuting  officer 
BUT  Bol.  proa,  one  of  them.  Cited  in  O^m. 
T.  IhintUr  (Haas.)  116. 

18.  Where  the  offense  is  set  out  with  a^a- 
TaUng  circumstances,  which  enlarge  the  offense, 
the  prosecutiog  offlco*  msy  noL  jtroe.  the  ag- 

B.  B.  B.,  T.  T. 


gravatton,  and  obtain  a  conviction  for  the 
lesser  offense,  which  is  well  charged.  Oiled 
Inia. 

14.  Formal  defeeta  In  a  complaint  mna 
be  objeeted  to  before  judgmeni  In  the  lower 
court.    Cbm.T.  TVrtMT  (Haas.)  865. 

IL  Fleab:  Fobhxb  Coimcninr. 

19.  When  thedetradant  pleada  Kniltyta 
the  police  court,  and  i^peato,  he  can  aot 
claim  a  trial  by  Jnry*  onleaB  the  court  gm 
him  leave  to  plead  aaew.    Oom.  v.  /ajwsiS 

(Mass.)  889. 

16.  Apleaofaoloooatenderetaeeepted 

by  the  court,  is  equivalent  to  a  plea  of  nllty; 
the  defendant  cannot  plead  nidn  plea  withoiit 

leave  of  court.  Id. 

17.  In  (he  absence  or  any  defect  to  a  plea 
of  misnomer,  a  replication  can  ndse  the 
qneationa:  (1)  that  defendant  was  as  weD 
known  by  the  name  tn  the  complaint  as  by  that 
in  the  plea;  (9)  that  the  names  were  pronounced 
alike.  These  questions  aie  not  presented  Inr 
demurrer  to  the  plea.   SlaU  v.  Malta  (U&)  SM. 

18.  In  a  complaint  under  the  liquor  law,  as 
allegation  that  a  fbrmer  eonvietioa  was 
at  a  term  of  court  which  in  fact  ended  be- 
fore the  date  when  the  decision  is  alleged  to 
have  been  received  from  the  law  court  in  thai 
cause.  Is  bad.   State  v.  OonweB  (He.)  873. 

19.  Anallegatlonof  aformer  conTietlM. 
tn  an  Indictment  for  a  sinf>le  aale  of  liquor, 
that  at  a  specified  term  of  court  the  defendaoi 
was  convuHed  "of  ■eillng*  a  quantity  of 
Uquor,"lB  sufficient.  8taUy.Wyman{TAe.)9S». 

80.  An  all^tlon  of  a  former  oonvictioa. 
In  a  complaint  for  aeaxeh  and  selmra. 
averring  that  at  a  time  specified  the  defendui 
was  convicted  "of  unlawfully  keepiag  in 
Bfttd  county  Intoxicating  llanom  with  inteiit 
to  sell  In  violation  of  law,"  U  sufficient.  BlaU 
V.  Devine  (He.)  664. 

81.  A  record  of  a  former  eoavietiea  for 
he^pins  a  liqiior  nnlaaoee  is  admiBrihle 
only  when  the  buUdinff  In  the  record  fa 
the  saoie  aa  that  In  the  Indictment.  SMe  v. 
&a  (He.)  885. 

23.  A --eeord  saying  "Indictment  for  befaig 
common  seller  of  liquors"  is  admisrilde  to 
■how  a  former  ooavictloa.  Statew.IMkiu 
(He.)  287. 

38.  Whether  tiie  defendant  is  tlMBame 

person  named  In  the  ncord  la  for  the  Jeiy 
to  say.  Id. 

84.  Under  a  plea  of  guilty,  eontinoing  ibe 
canae  to  be  again  called  up  for  aenteooe  upoa 
notice  to  tike  defendant  amounted  to  a  w» 
cbmrgm*   CboLV.  Maloneif  (fSam.)  198. 

in.  Trial. 

a.  Bvidenee. 

35.  Evidence  of  independent  ■tmtlar  a^ 
fenae  on  the  same  occasion  la  oompetael* 
when  admitted  only  as  It  alfeots  tlie  dbmt 
charged  on  a  dlmatod  question  of  fact  Om. 
v.J2iw^(HaBS.)  177. 

36.  A  person  may  be  convicted  on  tlw 
corroborated  testimoajof  an  aeeempUaa 
SUM  T.  Daaa  (Vt.)  106. 
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87.  The  rale  ai  to  oncorrobofated  evidence 
of  «i  accomplice  morelj  re^pdres  mcb  eor- 
M»bor»tion  of  the  f^tlcalara  of  the  Btory  aa 
•onvinees  the  Jury  of  iu  truth.  Id, 

b.  in  Omerai;  Chargt  cf  Otntrt. 

38.  It  i>  within  the  discretion  of  the  trial 
judge  to  allow  eoimsel  to  read  a  statute 
to  the  Jnrjr.   Com.  t.  HOI  (Haea.)  277. 

29.  Defeodant's  eonnael  may  remind  the 
jnrjr  that,  whenever  they  have  a  proper  occa- 
sion to  giro  areaaoo  for  aoquiltlogtbedefend- 
ant,  ft  will  be  ■oAcleat  to  nay  that  bis  Kvilt 
was  not  proved.  Okmk.  v.  Broumell  (Mass.) 
371. 

80.  Where  Jmry  are  properly  Inatraeted 
vip^m  the  tirue  laterpreiatlon  of  the  statutes 
and  law  <^  the  ease*  a  request  to  charse  that 
they  may  oonilder  the  statutes  and  law  in  the 
case  la  propwly  refused.  Ckmk.  t.  Toff  (Mass.) 
7ia. 

81.  Itlstoolatetoreqaeat,  dtir]nfl>the 
closing  arg:nmeat  of  counsel,  an  instruo* 
tion  that  testimony,  admitted  without  objec- 
tion, was  incompeient.    Com.  v.  Olark  (Mass.) 

m 

89.  If  a  aaeatlon  of  law  arises  for  the 
flrak  time  dunnc  such  argument,  the  defendant 
may  ask  a  roluir  upon  it  Id. 

88.  Jury  can  not  act  bra  majority,  and 
each  juror  must  act  upon  his  own  conTicticms. 
Cbm.  V.  Ford  (Mass.)  S95. 

IV.  Nbw  Trial;  Appeal. 

84.  A  motion  for  a  new  trial,  in  a  criminal 
case  tried  In  the  superior  court,  can  be  heard 
only  by  a  justice  of  that  court  8tat«  7.  IiUeOB- 
ieating  Liqxwrt  (Me.)  853. 

85.  On  aptKal  from  a  sentence  of  a  trial  ma- 
gistrate, such  irresnlaritlea  only  aa  de. 
prlve  him  of  Jnriaaictlon  can  avail  the  de- 
fendant   Conh.  Y.  Moloney  (Mass.)  168. 

Se.  If  a  trial  judge  had  jurisdiction  of  the 
person  of  the  dmeninanl.  the  im»peUate  court 
has  the  same  Jnrisdietioa.  Cited  in  Id.  165. 

87.  Atteirtatlon  by  trial  inrtiee  of  a 

copy  of  the  roeord  traasmitled  to  tbe  supe- 
rior court  is  saflcioat.  Qm.  t.  MeParUind 
<Ms88.}  253. 

88.  Where  a  mag^iatrate's  record  does 
not  state  that  the  appellant  entered  Into  a  re- 
cognizance, but  he  transmitted  the  recogni- 
zance to  tbe  superior  court  with  a  copy  of  his 
record,  this  sufflciently  showa  that  the  ap- 
ical was  perfected.   Oom.  t.  B£k&  (Mass.) 

89l  a  mexe  elerteal  error  in  the  record 
Is  no  ground  for  quaditng  a  complaint 

40.  The  withdrawal  and  limitation  of 
part  of  the  eharffe*  upon  a  matter  of  fact 
removes  the  ground  of  complaint.  Ckm. 
T.  OUfford  (Mass.)  131. 

41.  The  trial  eonrt  may  pass  upon  ex< 
eeptions  before  filed  or  allowed.  Id. 

43.  It  wlU  be  presnmed*  on  appeal,  that  of. 
fense  proved  in  the  superior  court  Is  same 
as  that  of  which  defendant  was  convic- 
ted in  lower  court  where  the  evidence  curre- 

V.  K.  B..  T.  T. 


sponds  to  tbe  complaint  In  the  lower  court. 
(km.  V.  Frrry  (Mass.)  789. 

48.  Where  evidence  admitted  generally 
was  admissible  under  connte  In  the  Indict- 
ment which  were  not  held  bad,  and  upon  whK*h 
the  defendant  was  convicted,  there  can  be  ao 
•Keeptlon  to  reftisal  to  strike  U  oat. 
Oom.  T.  White  (Mass.)  450. 

Bbibfs  ahd  Notes. 

Indictment  using  statutory  language  Is 

Bufflcient.   147.  880,  m 

When  u^e  of  statutory  language  la  not  suf- 
ficient.  537.  < 

Requlsliles  of  todlctment  for  threatening  to 
charge  one  with  crime.  147. 

Erroneous  statementof  yearln  which  indict- 
ment found.  58. 

VideUeet  is  to  fix  with  cerialnty  that  which 
was  before  general.  SU. 

Essential  facts  must  be  stated  with  certainty. 

851. 

Matter  of  description  Is  not  surplusage.  385. 

Variance  In  name  la  fatal.  S74, 

Ofreosemustbeproredascharged.  378,851. 

Oourts  will  not  order  elecUon  nntU  eridence 
laaUln.  740. 

Defendant  cannot  wain  fatal  defect  in  In- 
dictment 4A3. 

It  Is  discretlonaiy  with  court  lo  noeive  plea 
otnoheonimdm.  883. 

Requisites  of  allegation  of  prior  eonvie- 
tion.    115,  864,  869.  873. 

Record  of,  is  Inadmissible.   385,  3S8. 

Testimony  taken  at  inqnest  is  apv^  to  In- 
spection of  public.  080. 

Right  of  tri^  Judge  to  prohibit  counsel 
from  reading  statute  to  jury.  377. 

Right  of  defoidanc  to  be  heard  through 
counsel.  371. 

Instructions  upon  matters  of  fact. 

Aeco—pllcei  credlblUty;  corroboration. 
100;  Note,  108. 

One  procuring  commission  of  crime  wiih 
which  aefeiidant  is  charged  is  not  accomplice. 
188. 

Evidence  of  similar  distinct  offense  is  in- 
admissible.  480,  789. 

Court  having  jurisdiction  of  party  and  of- 
fense, sentence  Is  not  void.  164. 

Objection  cannot  be  first  made  upon  ap- 
peal. It9. 

Clerical  error  In  record  la  Immaterial  363. 

CUSTOM  AND  USAGE.  BeeCABHnota, 
10;  EviDEHCB,  8;  Hastsb  and  Sbrvamt, 

7. 

DAMAGES.   See  Covenant.  11,  18;  £u- 
INKNT  Domain;  EaoAPS;  Falsp  Iiifbis- 

ONHKNT,  8;  iNTOXIOATme  LiquoHS.  I.; 

Loos  AMD  LOGOING;  MUNICIPAL  CORPO- 
RATIONS, III.,  IV.;  Hbgliobncb;  Ndi- 
SANCB;  Roads  and  Highways,  14;  Sale, 
12;  Sbducttok:  Vendor  and  Pubohab- 
er,  8;  Water  Companies,  6,  7.  8. 
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DEATH.   See  Dbtikb  and  Lsqact,  18; 
Odabantt,  S;  Nboliqehob,  1Y. 

1.  Death  Is  preBiuB«d  from  an  absence 

of  aeven  yoara  without  beiug  heard  from, 
ated  in  StodOridge  StoekMds*  (Masa.)  619; 
6.  P.  in  Johntm  v,  MerritAew  (Me.)  855. 

2.  There  Is  no  presnmDtion  that  death 
oeenrred  at  anv  partieniar  time  during 
that  period.   Id.  855. 

8.  Where  several  livM  are  lost  In  Uie  same 
disaster,  there  is  no  presumption  that  either 
■nrvived  the  other.  Id. 

4.  That  a  vessel  sailed  from  Scotland  for 
Havana,  and  was  never  hea«4  fromt  will 
anthorise  the  inference  of  loss  of  all  on  board 
within  six  months  after  her  departure.  Id. 

Bbibtb  ahd  Notbb. 

li  presumed  from  seven  years'  absence  with- 
out  being  heard  from.  8So. 

Tltere  is  no  pnsumption  of  surrlTOTshlp. 
868. 

DEBTOR  AND  CREDITOR.   See  Ac- 

CORD  AKD  ttATUTAOTION;  ASSIONMBMT 
FOR  BrNBITF  or  CbBDITOBS;  AlTACH- 

hent;  Bankbtiftot;  Pkadb  and  Fraud- 
ulent CoNVETAMCB.   II.;  InsOLVKNCT; 

LiuiTATioN  OF  AcnoNB,  4-7;  Poor 
Dkbtur;  Rbckitkr. 

DECEDENTS' ESTATES.  SeeDNOB»T 

AND  DlfiTRIBCITION ;  DKVISIC  AND  LKO- 
ACT;  DOWKB;  EZEOITTORB  AKD  ADHINIS- 

TRATOHS;  Will;  Witness,  1-8. 
DECIiARATIOKS.   Bee  Etidehob.  UI. 
DEDIOATIOM.  Bee  Roads  ahd  Hioh 

WATS,  1, 

DEED.   See  Cotbnant;  Mortsasb,  II. 

1.  A  deed  misread  to  an  illiterate  man, 

without  fraud,  does  not  bind  him.  Cited  in 
aDonnell  v.  Clinton  (Mass.)  486. 

2.  A  deed  not  acknowledged  Is  valid 
between  tiie  _parties.  Qarditur  t.  JMnston 
(R.  I.)  769;  FttiA  T.  UuiUon  Steam  MiU  Cb. 
(Me.)  662. 

8.  A  certificate  of  aeknowledgBsent,  on 
the  mortgage  of  a  corporation,  bj-  its 
treasurer,  that  he  acknowledged  it  to  be 
"bis  free  act  and  deed,"  does  not  vitiate  it. 
id.  862. 

4.  The  constmetion  which  the  parties 
by  their  practical  acts  put  upon  a  deed 
containing  a  privilege  of  opening  a  ditch, 
whereby  they  have  taken  the  entire  flow  of 
water  for  a  long  period,  la  held  the  proper 
one.   Brigham  v.  Bon  (Coon.)  406. 

6.  A  dMcription,  "thence  to  a  poplar  tree 

on  the  bank  of  N.  River,  and  thence  up  said 
river  until  it  conies  on  the  line  to  malce  a  right 
angle  with  the  east  end  of  said  combarn," 
makes  the  thread  of  the  stream  the  bouB< 
darv  of  the  tract  conveyed.  Taylor  v.  Mak« 
(N.  H.)  51. 

6.  A  grantee's  right  of  dralna^  tbrongh 
s  private  way,  acquired  by  prior  adverse 
use,  is  net  a&ieted  by  a  elanse  in  s  deed, 
that  be  should  have  no  rlybt  of  tKwtage  on, 
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or  access  to,  swdi  private  way,  for  aay  land 
exempt  the  parcel  eoaveyed  tbenbr. 
i'VsAtf  T.  Wstmon  (B.  L)  ftB. 

7.  An  intention  to ocmv^  to  (he  e— tie 
line  of  a  iighwrn^  Is  not  presumed  whea 
the  grantor  does  not  own  the  fee  <tf  the  Udi- 
way.    Churoh  t.  SUIm  (Vt.)  104. 

8.  Where  one  accepts  a  deed  boondlng  bim 
by  another's  land,  the  land  referred  to  be- 
comes a  monument  which  contn^  dis- 
tances.  Cited  in  Id.  105. 

9.  Courses  and  distances  yield  to  ■«» 
umeuts  in  case  of  omflict.    Cited  in  Id. 

10.  A  clause  reserving  a  right  of  pas- 
sai^way  "as  the  same  is  now  e^jf^sd,** 
and  a  clause  in  a  subsequent  deed  reserving 
such  passageway  "as  specified  in  the  Ant- 
mentioned  deed,"  are  exceptions  sad  not 
reservations.    Wood  v.  Boj/d  (Mass.)  188. 

11.  A  reservation  can  not  vest  siy 
right  in  a  stranger  to  the  deed.  Id. 

12.  If  the  reservation  does  not  contsio 
words  of  inheritance  it  will  give  only  «a 
estate  for  the  life  of  the  grantor.  Id. 

18.  The  use  of  the  word  **reservinc"  Is 
of  little  importance  where  the  plain  pur- 
pose Is  to  except  rij^ts  of  way  existing,  by 
prior  grants,  In  third  persons,  a. 

Briefs  akd  Kotbs. 

Grantor  most  be  mentally  eapablo*  8K. 

Imbecility,  not  amounUoe  to  Idiocy,  Is  not 
alone  sufflcnent  to  avoid  deed.  871. 

To  constitute  sufficient  delivery,  deed 
need  not  be  in  manual  possessioo.  298. 

Construed  so  as  to  effecttute  Intoit  of 
parties.  406. 

Grant  of  principal  thing  carries  with  it 
what  is  necessaij  to  Its  beneficial  enjoyment. 
553. 

Description  defines  extent  and  limits  of 
possession  acquired  by  entry  under  deed.  831. 

Parol  evidence  is  admissible  to  remove  doubt 
in  description.  406. 

Bomdariesi  streams.  SI. 

When  a  piece  of  land  is  described  ■■  booadHl 
on  lands  of  another,  each  lands  are  monn- 
ments.  105. 

Reservation  must  be  In  grantor  hlmdl. 

189. 

Growing  timber  may  be  amarated  fren 
realty  by  express  reserratloD.  «BS. 
Use  of  word  "reserving"  b  not  deddvo; 

169. 

Presumption  of  Intention  tocoov^toflca- 
tre  of  highwmiT'  104. 

Word  "beirs"  is  only  aecessaiy  in  habss 
dnm.  916. 

Habendum  devises  ostate  granted.  916. 

DEFAULT.  See  JuDaMEHT,  4. 
DEFINXTIOnGL  See  AmtALB,  8;  bnoL- 

TENCT,  8. 

1.  Final  orders  or  decrees  settle  the  rl^ti 
of  the  parties  under  the  Issues  msdebrtte 
pleadings.   A'eUon  v.  Btvwn  (Vti  108. 
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fl.  X*onde»tion,  at  common  law,  to  sexual 
Intercourw  of  immwrled  penont  ot  dUEerent 
■exes.   State    Dana  (Tt)  IIS. 

8.  'OlUelt'*  meana  that  which  la  unlawful 
or  forbidden  by  law.  Cited  In  Slate  y.  MiBgr 
(Vt.)  788. 

4.  An  oMemr  de  Iketo  ts  one  who  has  the 
reputation  of  being  the  officer  he  assumes  to 
be,  and  yet  is  not  a  good  officer  Id  point  of 
law.    Cited  In  Clark  t.  Saston  (Haas.)  509. 

5.  A  pool  Is  a  combination  of  stakes,  the 
money  derived  from  which  goes  to  the  winner. 
Com.  T.  Ilsrry  (Mass.)  740. 

6.  ''Representatives.**  as  haTing  sig- 
nification of  "next  of  Un."  DaviM  r.  IkwiM 
(Conn.)  400. 

7.  A  waiver  is  the  voluntary  relloqulsh- 
ment  of  some  known  right  or  advantag*. 
Cited  in  Feabod^  y.  Moffuire  (Me.)  809. 

BriBK  AMD  NOTBt. 

Action.  790. 
Cause.  706. 
Civil  actions.  797. 
Coercion.  817. 
Composition.  240. 
Consent.  858. 
Crime.  506. 
Dlssoluliou.  668. 
Dwelltng-houae.  800. 
Sxpertt  686. 
Family.  83. 

FlducuTT  relatloiu,  penons  itandlag  tn, 
named.  873. 
Fines.  308. 
Gift.  877,878. 
Heirs  at  law.  896. 

Highway  does  not  Indnde  priyate  way.  815. 
niTslt.  787. 
Increase.  418. 

Inhabitancy  and  reddenoe  do  not  mean 

domlcU.  810. 
Law.  85a 

"May"  construed  as  "shall."  47. 
Missile.  511. 
Negligence.  416. 
/fotlce;  constructiye.  87. 
Officers.  374. 
ParttcipatiOD.  293. 
Payment.  868. 
Penalties.  398. 
Qui  tarn  actions.   398.  • 
"Reliaauish,"  where  equlyalent  to  "release." 
91S. 

Specific  devises.  955. 
Tenants  In  common.  419. 
Tort.  169. 
Vessel.  465. 
Void.  889. 

Waiver.   286.005,  708,848. 

DEMAND.  See  AcnoN  OB  SniT,  1,  2; 
Covenant,  5;  Tbovbr  amd  Gontxb- 
8ION,  2. 

DESCBNT  AND  DISTRIBUTION. 

1.  A  legal  estate  obtained  from  a  trustee 
merely  by  virtue  of  the  ownership  of  the 
equitable  estate,  by  one  who  had  Feoetved  the 
equitable  estate  by  devise  from  hto  parent,  is 
not  an  itaeevtral  estate*  within  Rhode 
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Island  Statutes  of  Descent.  8h«pard  v.  Taller 
(a  I.)  876. 

2.  When  the  equitable  estate  merges 
in  the  les*I*  obtained  from  a  different  source, 
descent  follows  the  legal  estate.  Id. 

8.  The  heirs  at  law  are  those  who  an- 
swer the  description  at  the  time  of  the  testa- 
tor's death.    WftaU  v.  Conmrs*  (Mass.)  888. 

Bbibfb  akd  Notbs. 

One's  heirs  at  law  are  those  entitled  to  take 
at  time  of  death.  835. 

Upon  merger  of  legal  and  equitable  estates, 
descent  follows  legal  title.  878. 

Doctrine  of  estates  by  purchase.  877. 

Distribution  is  entrusted  to  court.  519. 

Probate  court  must  ascertain  heirs  and  dis- 
tributees of  estate  in  order  to  obtain,  distribu- 
tion, ooa. 

DEVISE  AND  LEGACY. 

I.  COHSTRnOTIOK:  GBNBIU.L  BuLES. 

XL  DBSORiFTiozr  OP  KunnoiABT;  Dn- 

TBIBttTIOH. 

m.  Description  ov  Oift;  In  Obnkral. 

ly.  SttBTlVORbHIF;  RbHAINDBRS;  BbSIDD- 
ART  CLAUSBS. 

V.  Tbubts;  Charities;  Powbrs;  Pbbfb- 

TUITIB8. 

VI  Widow. 

VII.  Advancbmbhto;  Abatbmknt. 
VIU.  CHARaB  ON  Land;  PATUtnT;  Dbbtb; 

Intbrbst. 

Briefb  and  Notes. 
See  Will. 

I.  CONBTRUOTION;  GENERAL  RVLES. 

1.  A  will  speaks  from  testator's 
death,  unless  a  oifiFerent  Intention  is  exprewed. 

Cited  in  OampbOl  v.  Clark  (N.  H.)  67. 

3.  The  construction  of  a  will  Is  grovemed 
by  the  intention  of  the  testator.  Re  Board- 
man  (R.  I.)  781. 

8.  When  the  language  of  a  will  is  plain,  no 
intention  of  testatoTf  except  that  ez- 
preued,  Is  sonffht  after.  QremunuA  y.  Oaa» 
(N.  H.)  58. 

4.  Questions  not  yetarlseatnthecourse 
of  administration  will  net  ordinarily  be^n* 
sidered.   Qaffney  v.  Keniton  (N.  H.)  81. 

0.  A  will  auid  a  eodl^  are  construrd 
together.  Cltedin  WsUv.  Gbr|Mnter(RI.)673. 

6.  Tli^y  may  operate  as  a  revoci^tlon  ot  a 
prior  testaments^  fnatmment   Cited  fn  Jif. 

IL  DsacRiFTiON  OP  Bbnbpiciabt;  Dibibi- 
bution. 

7.  Id  a  provision  directing  executors,  apon 
the  death  of  either  of  testator's  sons,  "to  pay 
over  to  the  widow,  If  living.  $8,000,  providing 
be  (the  son)  leaves  no  heirs,"  etc.,  the  word 
"heirs"  means  **eliildTttn.*'  Ant/Unt/  v. 
ArUhony  (Conn.)  41. 

8.  Where  a  legatee  was  to  receive  the  In- 
come of  property  during  life,  and  upon  death 
the  property  was  to  be  distributedjo  hla  **per- 
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MHuU  repre««nt*UTM  who  are  eoUtled  to 
hU  pmoDal  estate  according  to  law."  these 
woTOB  were  Intended  to  dwerilw  bis  auct 
4»f  Un.  CMpantOT  and  Onuurer*  JJ., 
disnnt  Datim  v.  Damm  (Ocmn.)  407. 

9.  A  devise  "In  equal  shares  to  all  my 
nieoM  and  nephews,  and  tu  the  nieces  and 
nephews  of  my  former  husband,"  is  a  gift  to 
such  of  them  as  anrrive  the  teatatrix;  and 
they  take  per  capita.  Oatmabdl  t.  Clark 
(N.  H.)  66. 

10.  A  niece  or  nephew  of  te«iatrLK»  and 
also  of  her  former  hmaband*  does  not  take 
a  greater  share  than  the  others.  M. 

11.  The  daughter  of  a  niece  who  dies  li^ 
testatrix's  lifetime  does  not  take  her  moth- 
«r*a  aharo.  £L 

IIL  Dbscbiptioh  of  Gtm;  In  Obnebal. 

13.  A  gift  to  a  elaae  impllee  an  intention 
to  benefit  those  who  constitute  the  class  when 
the  gift  takes  efTect,  and  to  exclude  all  others. 

Cited  in  Id.  67. 

18.  Where  testator  directed  his  executors  to 
divide  a  portion  of  his  estate  equally  among 
the  children  of  A;  and  children  of  B,  who  was 
the  son  of  A,  uid  the  nephew  of  testator,  pe- 
titioned for  payment  to  them  at  the  amount 
payable  to  B,  and  showed  he  had  demoted 
from  his  home  s6me  ten  years  before  the  tes- 
tator's deaUi,  and  had  not  been  heard  of  since, 
— the  preramption  of  death  from  seven 
years'  absence  applies;  and  hte  iaeue  who 
enrviTe  testator  are  entitled  to  tiUke  his 
•hare.  That  the  gift  to  B  was  to  him  as  one 
of  a  class  did  not  prevent  the  operation  of 
Pub.  Stat.  chap.  137.  g  8;  it  is  immaterial 
wh^her  any  of  tlie  class,  the  children  of  A, 
survive  the  testator.  Sto^ridM  t.  ^ockbridM 
(Mass.)  518. 

14.  Where  exeentors  deposited  money 
In  bank  tmder  order  of  probate  Jndge» 
reciting  that  tt  appeared  that  the  residence  of 
B  was  unknown,  this  was  not  Intended  to  have 
any  further  effect  than  to  provide  for  the 
proper  keeping  of  the  money  until  It  should 
be  ascertained  who  were  entitled  to  U.  ill. 

IB,  After  payments  of  debts,  etc.,  a  testator 
directed  that  the  rest  and  residue  of  his  money 
In  bulks,  stocks,  and  bonds  be  pdd  to  E 
for  his  own,  but  not  until  of  age, — EM.  that 
by  the  words  '*rest  and  resldise  of  money 
in  banks***  etc.,  money  deposited  in  banks 
and  Invested  in  stocks  and  Donds,  after  the 
payment  of  debts,  etc.,  was  sMut;  coupons 
detached  from  bonds  are  included  in  tlie  leg- 
acy. The  income  of  the  legacy  to  B  was  pay- 
able during  his  minority  to  his  guardian. 
Saiufm  V.  Olovgh  (N.  H.)  8(23. 

16.  In  a  bequest  of  "mill  stock  and  bank 
stock,"  where  the  testator  had  no  bank  stock, 
the  words  "bank  stock**  are  to  be  con- 
stmed  as  describing  his  deposits  in  vari- 
oos  savings  banks,  and  the  legacy  Is  a  spe- 
cific one.    TomUnton  v.  Bury  (Mass.)  364. 

17.  A  spedflo  legaey  distinguishes  the 
property  bequeathed  from  the  other  property 
of  the  testator,  so  that  It  can  be  ident£Bed.  Id. 

la  A  testator  directing  an  investment,  of 
irtiich  the  ineome  was  to  he  sufflcient  to 
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keep  his  borial  let  la  good  oosidHloaw  the 
ooort  may  fln  the  assonnt.   O^tur  v.  Sam 

ton  (N.  H.)  81. 

19.  The'  mode  of  the  nae  In  the  testator's 
life  of  a  ataUe  in  the  rear  of  a  lionss  does 
n<»t  oecessarily  establish  that  it  is  Inehsdad 
In  a  devise  <»  the  **hoase  In  which  we  now 
live."  Bridge  v.  Bridge  (Mass.)  dI3. 

lY.  SuBTtvoBSHiP;  Bbhaindkbs  ;  Bnsizni- 

30.  Wheie  testator  left  six  chltdren.  to  one 
of  whom.  A,  he  gave  certain  land  "to  liotd  to 
him,  his  helra  and  assigns,  forever;"  and  pro- 
vided that  if  any  of  the  children  should  die 
withoat  issne.  such  <dilld*B  share  shtmM 
go  in  equal  sliares  to  the  snrriTingbroth- 

irs  and  sisters;  and  A  died  without  issoe, — 
lie  land  passed  in  equal  sharea  to  his  brotherft 

and  sisters  living  at  his  dwth.   CtBrim  t 

ffLearp  (N.  H.)  61. 

31.  In  a  devise  for  life,  with  remainder  over 
to  the  survivors  of  a  class,  the  vrords  of  a«r> 
TiTorahip  are  referred  to  life  tetmnfi 
death.   CUed  in  Id. 

On  a  devise  of  the  residue  of  an  estate 
to  three  children,  providing  that  if  any  of 
them  die  without  Issue  thor  portion  to  be 
shared  equally  by  the  survivors,  the  death  ef 
the  deTisee  spoken  of  means  death  dm- 
ing  the  testator's  lUistlme,  and  the  chil- 
dren surviving  the  testator  take  an  absolute  es- 
tate.  Phelpt  V.  Phdpt  (Conn.)  239. 

38.  Tinder  a  subsequent  clause,  providing 
that  one  of  sidd  children  should  keep  hrr 
share  in  her  separate  right,  at  until  her  tsbXV 
dreu  should  marry  become  oi  age;  and. 
should  she  die  wiOiottt  iwue.  h v  pornon  to  re- 
vert to  the  other  two  children  or  survtvor. — 
where  the  daughter  lived  to  go  into  possessioo 
of  her  share,  she  had  an  alMolnte  fee  as  a 
separate  estate.  Id. 

34.  Where  the  will  provided  that.  In  case  of 
a  certain  child's  death  before  his  youngest  child 
became  of  age,  the  real  estate  upon  which  Iw 
redded,  owiud  by  thetestatw,  was  to  be  stdd. 
and  the  {mMeeds  invested  for  the  support  of 
his  widow  and  children  until  the  youngest  be- 
came of  age,  and  then  the  property  to  be  dl 
vided  among  the  children, — ^wnere  mid  chDd 
survived  the  testator  the  trnst  lUled.  Id. 

36.  A  Tested  resuUnder  may  be  ood- 
veyed  by  mortgage,  ^lontbrs  v.  Qrm^  (N. 
H.>77. 

26.  Where  a  will  gave  the  residue  of  an  es- 
tate to  A  and  others,  to  be  divided  bMweea 
them ;  and  a  eodicil  gave  A  all  of  the  resldae. 
aftn  payment  of  expenses,  wlthont  division,— 
It  does  not  revoke  the  bequests,  but  gives  A  all 
of  the  residue  after  payment  of  b» 
qnests,  instead  of  dividing  it.  Webb  v.  Cbr- 
}MSnter  (R.  I.)  678. 

37.  Nothing  is  givra  by  a  residaafy 
elaase  except  upon  the  condition  that  some- 
thing remains  after  the  paramount  claims  are 
satisfied.  Oiled  in  TomUtmi^  v.  Awy  (Maa.) 
366. 

98.  A  derlse  to  a  son  If  he  retnm  or  Is 

found  anywhere  Uvlng  within  ten  years  after 
the  death  of  the  testatBuoestoLthe:  '* 
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vufcry  legatee  in  enw  he  does  not  retont 
or  is  not  beud  trom.  Xendar  t.  (fLovghUn 
<Me.)  m 

Y.  TsvBTS;  CHABmu;  Powtob;  Pbbpbtu- 
mKB. 

29.  A  provisfon  for  the  relief  of  the  most 
•deatitate  of  testator's  relative*  is  not  void 
for  uncertainty.  Qa^aey  v.  Emiaon  (S.  H.)  81. 

80.  Under  a  devise  oftluwe  parte  of  an  es- 
tate In  tmet  for  tbe  testator's  wife,  eon,  and 

dauehter.durlagtbelr  lives;  and,upon the  wife's 
-deatn,  the  property  given  to  bor  to  be  held  for 
the  son  and  daughter  for  their  lives;  and,  up- 
on the  death  of  each,  for  tbe  use  of  the  chil- 
dren of  each  p&r  ttirpM,— tbe  tnwt  estate  is 
to  be  held  In  one  entire  flmd.  Btltr.  Xbton- 
-tfr  (CoDD.)  347. 

81.  Where  a  will  gave  the  residue  of  testa- 
tor's  estate  to  hie  four  children,  to  be  divided 
■equally  amoog  them,  and  a  codicil  directed 
that  the  share  given  to  one  of  such  children 
should  be  invested  by  a  trustee  for  her  benefit, 
and  at  her  death  to  t>e  divided  among  her  chll- 
dreo.  etc.,  testator's  intent  was  to  give  the 
tmetee  the  legal  title  to  such  ohlld'e 
•liare  of  the  realty  and  personalty,  with  a 

S>wer  of  sale.  AwfoA  8.  D.  A  T.  Co.  v. 
iaO&r  (Mass.)  570. 

82.  The  caption  of  the  order  of  notice  of 
a  petition  for  leave  to  aell  such  child's 
share  of  the  realty,  using  tbe  words  ■■heirs 
at  law,  next  of  kin,  and  all  other  persons  in- 
terested in  tbe  real  estate,"  is  snffloient  com- 
pliance with  Pub.  Stat.  cbap.  141.  gai.  Id. 

88.  The  right  of  a  trustee  to  sell  at  pri- 
-▼ate  sale  is  not  limited  to  one  year  after  11- 
-cense.  14. 

84.  Where  testator  derlted  property  to  a 
-trustee  to  use  for  the  support  of  the  M$tui 
■que  trust  as  In  his  Jndgmont  he  may  deem 
necessary*  a  later  provision,  directing 
that  tbe  cestui  que  trutt  shall  have  no  part  of 
tbe  fund  so  long  as  his  health  contluues,  Is 
anerely^  advisory,   lltlej/  v.  IJtlejf  (Me.)  791. 

86.  Where  the  beneflcial  Interest  la  a  tes- 
tator's estate  has  become  vested  In  benell- 
■eiaries  who  are  «ut  JuTi»,  the  trast  will  not 
be  eontlnned  merely  for  the  purpose  of  con- 
tinuing the  compensaUon  of  the  ezecutor-trus- 
tee.   Slater  v.  Surlbut  (Mass.)  888. 

86.  The  Ineome  of  a  tnut  may,  without 
•expiees  terms,  be  made  Inalienable  by  the 
beneficiary,  and  eaenmt  from  hU  debts. 
8eari  v.  Choale  (Mass.)  908;  Bakw  v.  Brovn 
•(Mass.)  904. 

87.  Where  the  residue  of  an  estate  Is  do- 
used to  the  children  of  the  testatrix  with  a 
trust  for  the  support  of  the  father  during  life, 
the  amount  thereof  resting  wholly  in  their  dis- 
oretlou,  eooi^  will  not  pnt  a  ▼alnatton 
upon  the  lather's  sappmrt  and  order  the 
daughters  to  par  it  over  to  hla  eredltors, 
leavlog  him  to  be  supported  to  charity,  id. 

m 

88.  Where  a  will  left  property  in  trust  to 
pay  an  annuity  from  tbe  Income  to  tbe  testa- 
tor's sole  heir  at  law;  and  contained  no  limita- 
tion over  of  the  estate;  and  there  is  no  provi- 
sion that  the  Income  or  estate  should  not  be 
s.  B.  B.,  v.  T. 


alienable  or  attachable;  and  tbe  benefleiarjr 
had  tbe  absolute  equitable  title  to  tbe  in- 
eome and  propertj-,— the  trust  should  be 
terminated  and  the  property  conveyed  to 
him.   8ear»  t.  Ohoat«  (A»m.)  908. 

89.  Where  ao  article  in  a  will  makes  a  be- 
quest to  Institutions  similar  to  those 
mentioned  in  the  next  previous  artiele. 
the  institutions  named  In  such  previous  article 
cannot  become  legatees  under  the  subsequent 
article,  as  they  cannot  be  said  to  be  similar  to 
themselves.  Shode  ItloTid  Hoapitai  Tnut  (h. 
T.  Olney  (R.  I.)  884. 

40.  Under  a  bequest  to  charitable  nses» 
the  Rhode  Island  Homeopathic  Hospital,  being 
fully  organized  and  In  operaUon,  and  ready  to 
m^e  immediate  use  thereof,  is  capable  of 
beeom&v  a  legatee  thereunder.  Id. 

41.  The  Rhode  Island  OatboHc  Orphan  Asy- 
lum, tbe  Providence  Association  for  tbe  Bene- 
fit of  Colored  Children,  and  various  other  in- 
stitutions are  qualilled  to  be  recipients 
under  said  article  In  said  will.  Id. 

43.  The  testator  having  provided  for  the  ul 
tlmate  disposal  of  a  gift,  the  legatee  has  no 
power  of  appdntsMBt.  itoctov.  Dmim 
^nn.)407. 

48.  A  bequest  of  money  to  be  dl'rtded  equal- 
ly among  testator's  widow's  legal  heirs  after 
her  death  Is  inoperatlTe,  under  the  statute 
against  perpetoities.  ^nfikonyv.  .dntAeny 
(C^nu.)  41. 

VL  Wnxnr. 

44.  A  provision  that  the  vridow  take  about 
two  thirds  of  the  entire  Income  of  the  person- 
alty, and  the  use  <A  iuKr]j  half  of  the  real^, 
Is  bi  lien  of  dower.  Id. 

40.  Aninconaeiucashof  $l,800ayBBrdu- 
^^IIfe;  to  the  widow,  Is  payable  annn- 

40.  Where  a  will  gave  a  widow  the  Iuoimbo 
for  life  of  the  residue  of  the  estate,  and  so 
much  of  the  principal  as  should  be  ne- 
cessary for  her  support;  and  on  her  death, 
after  certain  legacies,  gave  the  residue  to  one, 
with  whose  consent  tiie  widow  received  a  sum 
from  the  principal  with  which  she  purchased 
a  dwelling-house;  and  sixteen  years  thereafter 
the  Income  proved  Insufficient, — she  is  entitled 
to  an  additional  payment  from  the  prin- 
cipal without  first  selling  the  house.  Me- 
E^mis  V.  JjAi^  (Mass.)  489. 

YII.  Adtancbhbnts;  Abatehent. 

47.  A  provision  that  tbe  legatees'  debts  to 
the  testator  should  be  deducted  and  the  balance 
paid  to  thnn,  and  it  thay  exceeded  the  legacy 
the  surplus  to  be  discharged,  makes  such  debts 
advancements.  Taffhr^*  Appeal  {yLUB.)2ti». 

48.  BxecutOTS  have  ao  risht  to  charge  in- 
terest on  these  debts  after  the  testator's 
death.  2d. 

40.  If  a  legacy  is  specific,  and  is  appn^- 
ated  to  the  payment  of  debts,  the  legatee  is  en- 
titled to  eonmbution  £rom  the  other  spe- 
oifle  legatees.  Cited  In  Tomiintan  v.  Bury 
(Mass.)  m 

SO.  Where  testator  ordered  his  executor  to 
sen  his  real  estate  and  pay  9MM)0  to  &,and 
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$1,000  to  a  mlssionaiT  60cl«ty,  and  the  land 
sold  for  less  than  |2,000,  S  and  the  society 
take  the  fund  fn  equal  shares.  Sumrur 
American  Borne  Mm.  8oc.  (N.  H.)  49. 

61.  A  clause  that  if  the  estate  diminishes  in 
value  the  legacies  shall  decrease  in  proportion, 
means  all  the  legacies  shall  decrease 
proportloiiallr.  Be8p«Mer(^  L)  SM. 

Tin.  Chabob  on  Lahd;  Patmbht;  Debts; 
Ibtbbbst. 

59.  A  dlreetUm  for  lecaeies  to  be  set 
nit  In  real  estate  t>7  dlslnterated  per- 
sons will  be  uphdd.    GoAwy  r.  £m«Mm 

(N.  H.)  81. 

68.  General  pectuiiarT-  legacies  are  not 
cbat^able  upon  specific  devises  of  land, 
although  in  the  reslduarv  clause.  Beicher  v. 
BsfcAw  (R.  I.)  677. 

64.  A  devise  of  land  in  satisfltetion  of 
a  debt  due  from  testator  is  preferred  to  gen- 
eral pecuniary  legacies.  Id. 

SO.  Where  the  residuum  of  aa  estate  was 
charged  with  the  payment  of  debts  and  admin- 
istration expenses,  the  administrator  was 
properly  made  a  partr  to  a  bill  by  a  cred- 
itor praying  that  his  claim  might  be  charged 
noon  the  lands  devised  to  the  reBiduaiv  de- 
visee. Woonao^cat  Inat.  for  Bat.  v.  BaUou 
(R  L)  888. 

66.  The  ordinary  practice  is  to  wait  until  the 
claims  against  an  estate  have  been  settled,  and 
a  clear  fund  ascertained,  before  enforcing  the 

Sagrsaeat  of  leoaeies.  Cited  in  .fisAwnwr 
LT)  889. 

67.  Where  a  will  directs  that,  after  the  pay- 
ment of  legacies,  dividends  from  certdn  stock 
shall  be  divided  and  held  in  trust  for  two  cor- 
porations until  the  aggregate  sums  rea4^  a  cer- 
tain amount,  the  legacies  are  to  be  paid 
from  the  dividends  befbre  division.  Me 
Boardman  (R.  I.)  781, 

66,  It  being  apparent  that  the  testetor  relied 
almost  exclusively  on  the  stock  to  yield  funds 
for  his  benefaoUrais,  h  well  as  to  make  pro- 
vision for  his  ohildreu,  debts  are  properly 
pMd  out  of  the  dividends  instead  of  the 
oorptu  of  the  stock.  M. 

09.  Where  a  will,  directing  Immediate  pay- 
ment of  legacies,  allows  executors  two  years 
for  payment,  the  Icigades  bear  Interest 
firom  the  testator^s  death.  In  ease  of 
delay.  Id. 

60.  Where  a  oodiell  confirms  the  appoint- 
ment of  executors,  and  allows  them  Ave 
years  to  settle  t^e  estate,  legatees  cannot 
enforce  their  legacies  during  such  period.  Re 
Speneer  (R  L)  826. 

61.  Where  the  will  gives  monev  to  a  legatee 
if  he  survives  probate,  a  codicil,  declaring  that 
if  he  dies  before  payment  the  sum  shall  form 
part  of  the  residuary  estate,  makes  the  right 
to  the  legacy  contingent  upon  snrviv- 
iag  nntu  payment.  Id. 

62.  Where  legacies  are  not  contingent,  and 
no  time  for  payment  Is  specified,  legatees  are 
entitled  to  Intufostwer  one  year  ftom  the 
testator's  death.  Id. 

68.  Where  a  widow  was  given  a  yearly 
N.  B.  a.,  T.  V. 


sum  during  life  If  the  income  of  the  eMate 
should  amount  to  th^  sum,  together  wMk 
the  use  of  the  house  for  life,  the  executors  may 
deduct  from  the  groas  income  the  amonst 
paid  out  for  repshirs*  taxes,  insuraDce,  and 
mortgage  interest  on  the  house.  BrUoi  v. 
BridffeOSaM.)9l^ 

04.  General  administration 
fall  upon  the  eorpvt  of  the  estate. 

Briefs  ahd  Notbb. 

Constmctiont  intention  of  testator  con- 
trols. 44.  68.  238,  848,  893,  S77,  678.  788.  640, 
908. 

Clearly-e^ressed  IntentiOD  In  one  part<tf 
will  wUfnot  yield  to  doubtful  portion  ta  an- 
other. 791. 

Unambiguous  words  must  prevalL  53. 
IMstribution  per  capita  or  per  etirpe$,  44,. 

66. 

E^pedflo;  defined.  866. 

Gifts  of  stock;  when  held  spedflc  255. 

Peenniaryt  vests  immediately  upon  testa- 
tor's death.  828. 

Are  payable  from  property  not  spedflcally 
bequeathed.  288. 

Fee  may  be  conveyed  without  wuds  (rf  In- 
heritance. 289. 

Estate  tall.  280. 

Where  testator  gives  Income  of  money  to 
one  for  life,  and  pnaclpal  to  another,  exeentor 
should  hold  and  invest  fund.  492. 

When  vested  and  when  contingent.  SU, 
880. 

Remainder;  in  personal  chattel,  depend- 
ent upon  life  estate,  may  be  created.  939. 

Vested  remainder  may  be  conveyed  by  mort- 
gage. 78. 

Opening  of  remainder  to  let  In  after-bon 
children.  46. 

limitations  over  chattels  are  good.  2S9. 

All  the  estate  not  otherwise  devised  falls  into 
the  resldnnm.  6S4. 

Trust  arises  hy  ImpUoation  In  order  ta 
carry  out  intention  where  there  Is  oo  aarpw 

given  to  trustee.  841. 

Trust  property  is  chargeable  with  paymeiU 
of  support.  905. 

Although  tenstees  have  discrtflon  ss  t» 
amounts  In  which  trust  fund  to  to  be  appliod 
for  beneficiary,  yet  It  cannot  be  ta^  fur  hb 
debts.  906. 

Power  of  court  of  equity  to  decree  termlnt- 
tion  of  trust  when,  all  intereats  under  it  am 
vested.  008. 

Charities;  uncertalnQr.  89. 

Bequest  to  most  destitute  of  testator's  rela- 
tives upheld.  88. 

Whenever  a  power  isgivra,  whoever  takea 
estate  takes  from  grantor  by  whom  pow«  b 
created.  This  power  may  be  e»cnted  by 
married  woman.  877. 

Perpetuities.  83. 

Provision  in  lieu  of  dower;  what  ccnat^ 
tutflB.  48.  ^  r 
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CluLTge  npon  real  estate.  077. 

Order  at  pj^rment  of  legacies.  SO. 

Personal  estate  Is  primsrily  llaUe  for  debts. 
788.  *»  V 

Debts  and  legacies  of  gross  stuns  an  ral- 
marily  payable  m»n  estate  ac  eorpaa.  78S. 

BBtabllsbment  of  legacy  Axes  interest  as 
an  incident  from  time  legacy  became  da&  914. 

AdTaneements.  364. 

Where  loteotion  is  doubtful,  law  imposes 
^bsaieasent  of  miduaiy  legacies  for  sake  of 
annuity.  914 

Contrlbntionof  legatees.  268. 

DXSinSSAIfc   See  Exceptions,  8. 
DIVORCE.   See  Husband  and  Wife,  HI. 

I>0'WBIL  See  Dktisi  abd  LbAxct,  YI. 

Tbe  probate  court  can  not  set  off  a  por- 
tion of  the  real  eetate  to  the  widow  until 
after  Milpunent  of  dower.  MtMawton  t. 
JTattciDMiXK.  L)m 

Bbirfb  Ain>  Notes. 

Right  of  widow  to  dower  cannot  be  taken  in 
execution  for  debt.  861. 

DRAINS  Ain>  SEWERS. 

1.  The  board  of  mayor  and  aldermen  may 
employ  sbffents  to  snperriae  the  eon- 
■tmetion  of  common  sewers.  OoB^  v. 
Botyoke{VLaag.)W9. 

2.  A  landowner  need  not  be  notified  of 
the  intention  of  the  city  authorities  to  con- 
sCract  a  common  sewer  or  make  an  assess- 
ment f  wit.  J3. 

8.  The  validity  of  an  assesonent  for  a  com- 
mon sewer  Is  not  affected  the  fact  that  the 
city  aathorltlee  ealled  in  another  per- 
son to  aasiat  them  in  laaklny  the  aseeae- 
■wut.  Id. 

4.  A  fiUlnre  to  comply  with  an  ordi- 
nsuMe  requiring  the  superintendent  of  sew- 
ers to  submit  to  the  board  of  mayor  and  al- 
dermen an  account  of  the  cost  of  constructing 
a  sewer,  and  to  report  a  list  of  the  persona 
benefited,  does  not  inTalldat^  the  aseeas- 
m«nt,  the  ordinance  being  direotoiy,  merely. 
Id, 

\.  The  assesBlng  board  may  divide  the  ae- 
seaemMit  Into  three  elaasee,  "direct  bene- 
fit," "ranote  benefit,"  and  "more  remote 
beneflL"  J3. 

Briefs  and  Notes. 

Notice  to  petitioner  of  Intention  to  construct 
sewer  is  unnecessary.  911. 

DRUOOIST,  See  Apothboabt. 

DRUNKAKDa 

1.  Pub.  Stat.  chap.  844,  %  24,  declaring  one 
c»>nTicted  three  times  within  six  months  of  in- 
toxication, etc.,  a  common  drunkard,  does 
not  make  one  coming  within  its  terms  renew- 
edly  liable  to  eonvietlon  for  offsnaea 
ggrloualy  pnniahed.    Slate  v.  Flpnn  (R.  L) 

N.  K.  B.,  T.  T. 


3.  One  charged  under  the  above  statute  Is 
entiUed  to  a  trial  juT  ^poa  any  ques- 
tion of  fact.  Id. 

DURES& 

1.  Threat*  by  a  atnuurer,  without  the 
knowledge  of  the  party,  will  not  aTold  a  con- 
traet  induced  by  them.  JFWr&onif  v.  8no» 
(Mass.)  160. 

2.  Where  a  wife  alleged  that  she  alcned 
a  note  under  duress  by  her  husbaufT  and 
there  was  evidence  that  she  ratified  it,  a  request 
to  charge  that  it  was  immaterial  whether  the 

f>]alntiff  knew  when  he  received  the  note  that 
t  was  signed  under  duress  was  properly  re- 
fused. Id. 

8.  Where  duress  consists  only  of  threats, 
the  contract  is  only  voidable.  Id. 

4.  The  ground  upon  which  a  contract  is 
voidable  1^  duress  is  that  tiie  party  has  been 
subjected  to  an  Improper  mouTe  for  aotion. 
Id. 

Bbiefb  and  Notes. 

Threats  of  suicide  by  hnslMnd  do  not  con- 
stitute, lei. 

■ 

EASEMENT.   See  Deed,  6. 

1.  The  right  to  a  partition  feaee  Is  part 
of  the  estate  In  land.  Short  t.  Deeine  (Mass.) 
693. 

2.  The  reservation  of  a  rif>ht  of  waj 

over  land,  whose  line  coincides  with  the  dlvi- 
don  fence  between  the  lands  and  others,  can- 
not affect  the  right  to  a  partition  fence  on  tiu 
line.  Id. 

8.  If  an  adj(dning  owner,  having  a  rli^t  of 
aeeese  from  any  part  of  his  lands  to  the 
way,  assents  to  the  erection  of  a  partition 
fence,  the  statute  In  relation  to  such  Imices  ap- 
plies. Id. 

4.  In  the  absence  of  a  custom  to  the  oon- 
traiT,  it  may  be  assumed  that  one  receiving  a 
right  to  pass  throogh  a  neIarhbor*s 
yard  receives  It  under  the  same  conditions  as 
to  entrance  to  the  yard  that  owners  generally 
impose  upon  themselves.  2d. 

6.  The  reservation  In  a  deed  of  a  right  to 
pass  through  a  yard  does  not  imply  a  right 
to  remove  fates  from  the  entraoce.  Id. 

6.  A  private  way  orer  a  railroad  track 
may  be  acquired  by  an  individual  1^  prv 
■cription.  notwithstanding  Pub.  Stat.  cnap. 
112,  ^  195,  198,  imposing  a  penalty  on  any 
one  walking  on  a  railroad  track  without  the 
company's  permission.  Tumor  v.  FUehburg 
R.  Co.  (Mass.)  428. 

7.  Such  light  must  be  exercised  subject  to 
the  enperlor  rif;ht  of  the  company  to  run 
its  trfldtts  as  it  may  determine  to  be  proper 
for  the  general  bosioess  of  Its  road.  Id. 

8.  Where  plaintiff  had  a  lieenae  from  the 
oflScers  of  a  town  to  use  a  reservoir  for  fishing 
and  boating  during  his  life,  he  cannot,  the 
use  of  this llceiue,  obtain  an  ahxdute  title  1^ 
prescription,  to  last  fwever.  Dtii^am  v. 
Jfew  Britain  (Conn.)  889. 
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Bbikfs  ajxd  Notes. 

Haoner  of  eraitfon.  406,  40T. 
Creation     preflcrtption.  ^3. 

A  "wi^  of  neoeasitr"  can  be  acquired  by 
Implied  crant  onlr  when  grantee  has  no  other 
way  to  ma  gnmnd.  669. 

Sfmflar  eaBements  may  be  claimed  1^  dlffo-- 
eot  penoDS  at  the  same  time.  658. 

ELECTIONS.  8eeVoTKBSAHi>BLB(m(nra. 

EMBEZZLEMENT. 

1.  An  Indtotmeat  daaeribinc  the  prop- 
erty u  a  certain  "number  of  pain  of  uoeB," 
is  suffldfflit.   dm.  T.  Show  (Mass .)  808. 

3.  The  defendant  maj  be  Mked.  on 

cross-examination,  as  to  spending  moner  in 
gambling,  and  as  to  how  he  obtained  the 
money;  such  question  should  be  conflaed  to  a 
period  of  time  subsequent  to  the  embezzle- 
ment li. 

BBisn  AND  Notes. 

Indictment  must  describe  property  with  cer- 
tainty. 804. 

EMINENT  DOMAIN.  See  Municipal 
CctftPOBATioNB,  III.;  Railroad  Compa- 
nibs,  2-8;  roadb  and  highways,  ii.; 
Water  Companies,  1-4. 

Opinion  in  support  of,  filed  subsequently  to, 
deddon  reported  in  4  New  Eng.  Sep.  152,  In 
reference  to  dtanmgmm  for  land  taken  by  Provi- 
dence for  a  pnUlo  park,  under  a  apedal  stat- 
ute.  AUr&h  T.  AveufenM  (R  I.)  97. 

Briefs  Aim  Notes. 

Btyht  of;  must  be  clearly  gireo.  894. 
Hay  be  delegated  to  foreign  corporation. 

039. 

Land  dedicated  to  one  public  use  cannot  be 
used  for  SDOtber.  438, 

Proceedinif  binds  land  whether  owner  is 

notified  or  not.  736. 

Corporation  taking  private  property,  not 
complying  with  Act  giving  that  power,  is  lia- 
ble for  damasee.  894. 

Cteneral  rule  is  market  value  of  land  appro- 
priated. 862. 

ENTRY,  WRIT  OF.  See  HoETOAaB, 
18,  28. 

EQUITY.  See  Appral  add  Ebboe,  18-31; 
Cloud  oh  Title;  Laches;  Partition; 

BBIvOFT  AHD  OOUHTBSOLAIIC;  SPBOIFIO 

Perfobmanok. 

1.  A  written  instrnment,  fiblUnf  to  ex- 
press the  Intention  of  the  parties,  will  be 
refermed.   Minot  v.  imon  (N.  H.)  64. 

9.  In  absence  of  fHuid  or  actual  mistake, 
eontraet  will  not  be  refbrmed.  JPahlbera 
V.  Ooaine  (R.  I.)  768. 

8.  Actions  at  law,  wherein  fraud  may 
properly  be  tried,  will  not  be  enjoined.  Id. 

4.  Statement  In  a  bill  of  the  evidenee  is 
sot  a  statement  of  the  caSe  Itself.  Id. 

5.  The  complainant  must  alUwe  the  fihets, 
and,  when  necessary,  may  add  that  the  allega- 

jt.  e.  r.,  t,  t. 


■Ebtoffbl. 

Uon  is  upon  inforatatioa  and  belief.  Jfawr 

v.  Sionrr  (Me.)  338. 

6.  Where  the  plaintiff  in  an  equity  imt 
postponed  hearing;  on  a  motion  for  pre- 
liminary injunction  in  consideration  of  aa 
acreement  by  the  defendant  which  he 
&iled  to  keep,  plaintlfl's  remedy  is  Inthst 
suit,  and  not  by  action  on  otmtnct.  &m  v. 
AittiAufV  (Mass.)  947. 

7.  A  ease  will  be  reeoasadtted  to  the 

saaater  only  to  prevent  great  injostice.  A 

Bmoard  <£  LeavUt  (Vt.)  IWS. 

8.  A  rehearing  may  be  granted  on  a  peti- 
tion. In  the  discreilon  of  the  court,  even  when 
the  error  alieged  is  simply  one  of  law. 
ard  V.  Ibi/Urr  (B.  I.)  876. 

Bbibfb  AHD  Notes. 

Has  no  Jurisdiction  where  there  is  ade- 
quate remedy  atUw.   812,  689,  861. 

Avoidanoe  of  contract  for  ftwad.  TSS, 
738. 

Grants  no  relief  In  contraota  not  malnliiHa- 

ble  in  equity.  061. 

Looks  behind  nominal  partlesp  to  real  par- 
lies In  Interest.  744. 

Facta  specially  pleaded  should  be  sndi  u 
to  support  decree.  936. 

To  outweigh  answer  respondre  to  UU,  eon- 
plalnaut  must  produce  two  wttaessos.  or  one 
witness  supported  by  corroborating  drcom- 
stances.  860. 
Decree  must  conform  to  pleadings.  860. 

ERROR.  See  Af^bai.  ahd  Ebboe. 

ESCAPE. 

1.  like  Ion  in  fact  sustained  by  the  eectpe 
of  a  debtor  through  an  ofB Oct's  n«rligence  ii 
the  measure  of  the  ofieer's  liaMUty* 

Stoeum  V.  BUgy  (Mass.)  279. 
3.  In  such  action.  It  is  not  suflSdent  for  tbs 

elaintiff  to  show  merely  that  he  holds  a  note, 
arred  by  tbe  Statute  of  Limitations,  sgsinst 
such  debtor.  Id. 

8.  The  ftandnleat  takinfr  of  an  oath 
by  a  person  under  arrest  on  civiT  process,  aad 
obtaining  a  velease  therein,  does  not  con- 
stitute an  escape,  nor  charge  the  saretiei 
upon  his  bond  for  the  prison  tlmtts,  who  pariid- 
pated  in  the  fraud.  Cited  In  SMrtIt  t.  Bk- 
denm  (Hsh.)  497. 

ESTATES  OF  DEOEDENTa  SssDfr 

BOENT  AKD  DiBTBIBUTION;  DBTm  HID 

Lbgagt;  DowBBi  Exboutobs  ahd  Ad- 
HHisTBATOBa;  WiLL;  Wrnraa^  1-8. 

ESTOPPEL.   See  Assigrheht  fob  Bkr- 

EFIT  OF  CREDITOBS,  3,  4;  HUEBAKD  AHD 

Wife,  1;  JuDaHEKT,  1-8;  MoBTOtOk 
17;  PooB  AHD  FoOB  Lawb,  S;  REFiOT- 
IH,  8. 

1.  No  estoppel  in  paU  oan  be  cnaled 
a«Unst  a  t<nni.  except  1^  ItaooDdncSoa 
which  a  person  relies.  zWn«y  y.  BrUgtpiit 
(Conn.)  766.  ' 

3.  Equitable  estoppels  are  fiiTored.  sod 
Biay  be  Interposed  In  an  action  at  law.  (Siei 
in  kmm  T.  Dotikn^  (Ite)  ML  i 
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S.  An  estoppel  results  from  ooadnet  which 
was  inteaded  to  induce,  and  has  induced,  an- 
otlier  to  act  to  his  disadTaotage.  CStediD  Ty- 
ler T.  Od^atomMut.  SelitfAtao.  196. 

Bauve  aud  Notbb. 

Declarations  muBt  have  been  intended  to 
mislead.  816. 

Married  woman,  neglecting  to  assert  claim 
to  jvoperty  when  good  faith  required  her  to, 
cannot  assert  her  claim  when  juiUce  requires 
her  to  be  aileat.  348. 

ISVXDENOE. 

I.  DoomuHTABT;  Bboohdabt. 
II.  Fabox- 

m.  DBOLABATIONB;  ADMI88tOH& 

IV.  ExpBRTB;  Opinions. 
v.  HANDwmriNa. 

YI.  CoHFBTBNCT;  Wbioht;  Is  Gbbbral. 
Bbiefb  and  Notes. 

See  ASUI.TERATIOM,  2-4;  Affbal  and  Er- 
BOB,  9;  Abbkbt,  8;  Abbault  and  Bat- 

TBBTf  3;  ASBIONHBNT,  1;  BaWDT  AND 
DiaOBDBBLT  HOOBBB,  S,  8;  BiLLB  AND 

Notbb,  10,  17;  Cabb[bb«,  9, 10;  Cohsti- 
nmoNAi.  Law,  1;  CoBKmATioNB,  18, 
10:  CoTBNANT,  7,  10;  Criminal  Law, 
m.  a;  Embbezlehbnt,  2;  FoBaBBT.  1, 
3;  Fraud  and  Fbavdulbht  Contbt- 
ANOB,  3,  8;  GAimia,  4;  Hohicidb;  Bus- 
band  AND  Wife,  0.  10,  13;  Inbubancb, 
20;  Intoxicatino  Liquobs,  IV.  c;  Li. 
BEL  AND    SLAKDBR,  6;  LlHITATIOH  OF 

Actions.  16;  Loos  and  LooGma,  3; 
Malicious  Pbosecution,  4;  Mabtbb  and 
i5ebtabt,  7.  13,  18;  hunioipal  corfo- 
batiomb,  31-28,  83;  nbeliqbnob,  iii.; 
Pabtnbbbhif,  1;  Plbadino,  8;  Rbobipt, 
4;  Taxbb,  3;  Tresfabb:  Voters  and 
ELBcnoHB,  33;  WiLL,  4-6;  Witness. 

I.  DoomiBNTABT;  SBCONDABt. 

1.  A  Bervant  detiveriog  goods,  and  whose 
nark*  are  traiuferred  to  the  account 
boekB,nnst  be  a  witness  to  prove  the  charges 
and  deUvery.   IHOar  t.  Shay  (Mass.)  168. 

3.  Bach  bookt  although  bspt  only  by  marks, 
la  efHBpetent  evIdeDce.  14. 

S.  A  copy  of  the  record  of  an  Internal 
revenae  collector,  sworn  to  in  court,  is  ad- 
missible.  State  V.  Haa  (Me .)  386. 

4.  Acta  of  public  offleera,  not  reoutred 
by  law  to  be  recorded,  are  luadmiasible  as 
•eeoadary  evidence  in  absence  of  the  rec- 
ord.  BimthSeituate  v.  Stoughion  (Mass.)  509. 

II.  Parol. 

5.  Parol  evidence  is  inadmiaaible  to  vary 
a  written  eovenaat*  under  the  guise  of  show- 
ing the  consideration.  SimaTumch  y.  Wood 
(Mass.)  190. 

6.  In  an  action  by  a  mail  contractor  against 
a  subcontractor  for  failure  to  perform  his  sub- 
contract, proof  of  a  contemporaneous  oral 
ewitraet,  that  the  plaintiff  fraudulently 
imHnlsed  to  procure  a  change  In  the  luul 

m.  B.  B.,  T.  T. 


schedule,  and  that  he  did  not  thereafter  do  so. 
is  inadmiaelUe.  Knowttonf.  Ztmum  (Mass.) 

589. 

7.  Where  plaintiff  sold  land  to  a  town,  tak- 
ing back  a  written  agreement  allowing  him 
certain  prlTlleces  in  the  property,  in  an  action 
to  reform  the  deed  by  inserting  such  prlTlleges, 
parol  evidence  of  conversations  relating  to  the 
privileges  Is  inadmissible,  as  the  parol  agree- 
ment was  merged  In  the  written  one.  Dun- 
?iam  V.  HetD  BrUain  (Conn.)  889. 

8.  Parol  proof  of  extrinsic  circumstances  is 
admiaeible  to  apply  a  description  to  the 
subject-matter  of  a  contract.  Btgekne  v.  Co- 
pen  (Mass.)  357. 

9.  Where  an  executor  and  legatee  trans- 
ferred, by  writing  under  seal,  all  his  interest 
In  the  estate  to  another  l^atee,  parol  evidence 
was  admissible  to  prove  the  latter's  personal 
promise  to  pay  plaintiff  $400  for  e^enses 
on  estate  prior  to  assignment.  /«o«t(  v.  DMut 
(Vt.)101. 

ni.  Deci^abationb;  Aduisbions. 

10.  The  declaraUons  of  one  deceased,  from 
whom  defendants  in  trespan  claimed  title,  in 
disparasenwnt  of  hla  title*  are  admisst 
ble  ag^st defendants.  Carpenter/.,  die- 
sentB.  /M0rv.iraAs(C!onn.)4O. 

11.  The  statements  of  a  vendor  of  personal 
property,  explanatory  of  his  possession  after 
sale,  are  adaHsslMe  agmlnst  the  vendeef 
to  show  frand  in  the  Me.   Doiife  t.  GoodeU 

(R.  I.)  678. 

12.  The  declarations  of  one  Iiaving  prop- 
erty In  his  hands  attached  as  his,  as  to  the 
ownership  thereof,  are  evidence  for  the 
attaching  eredltor  against  a  third  party 
claiming  It  of  the  sheriflT  Id. 

18.  Where  a  conspiracy  to  put  property  out 
of  reach  of  an  attaching  creditor  has  been 
proved,  evidence  of  the  debtor's  attempt  to 
put  the  property  out  of  hia  creditor's  reach, 
and  declarations  of  his  feeling  toward 
the  attaching  eredltor,  were  admissible.  Id. 

14.  In  an  action  on  a  redelivery  bond,  decla- 
rat  ioDB  of  one  of  the  defendants  in  the  origi- 
nal suit  to  the  attaohfaag  officer,  at  the  time  of 
the  levy,  as  to  her  uawilllngness  to  give  a  re- 
ceipt for  the  property  on  ground  that  she  did 
not  owe  the  debt  .are  admissible  upon  the  is- 
sue as  to  whether  the  propcv^  belonged 
to  hw.   CatUn  v.  FrcuUr  (Conn.)  637. 

IV.  Expbrtb;  Opinionb. 

16.  A  question  to  a  companion  of  the  de- 
ceased, who  jumped  from  a  handcar  in  which 
they  were  both  riding  and  escaped  injury,  as 
to  whether  the  deceased  had  time  to 
jump.  Is  not  objectionable  as  calling  for  an 
opinion.  Quinn  v.  Wew  Tork,  N.  H.  db  K  R. 
Go.  (Conn.)  666. 

16.  Where  an  ofileer  of  the  defendant  rail- 
road company  testified  that  its  roles  as  to 
giving  notice  to  employees  of  the  running  of 
extra  trains  were  sufficient,  it  was  proper  to 
ask  him,  on  cross-examination,  whether  an  ad- 
ditional rule  was  not  made  after  the  accident 
complained  of.  Id, 

17.  The  question.  "Who  owned  thejioodt 

Digilized  Dy  LjOOgLC 


t 


960 


BtXDBHCS.  v.—  ExOEPTIONg. 


In  tbe  store  at  the  time  of  the  attachment,"  to 
one  haviBs  kaowledM  of  the  facts,  U 
eoi^eteut.   <bUin  t.  inuitr  (Oonii.)  fSft. 

y.  HAHSTBITINa. 

18.  Tbe  court  should  first  find  that  the  sig-. 
nature  offered  is  genuioe.  and  theo  submit  it 
to  the  Jury  tar  eomDajrison  vltfa  the  dis- 
puted slgDature.   BowSl  v.  FuUer  (V t.)  817. 

19.  Photosr*plM  of  the  different  signa- 
natures  are  aamisaible.  2d. 

VI.  COHFBTBHOT;  WbJOHT;  IB  QBNBBAL. 

9Q.  Evidedce  tendlns  to  prove  or  dl^rove 
a  material  lame  ahoidd  not  be  exelnded* 

Oamp  T.  Gamp  (V t.)  140. 

31.  Where  pUlntur.t«jiiredwhae  tem- 
porarily operatingf  a  maohlne  in  a  fac- 
tory, testified  that  at  tbe  operator**  re- 
quest he  had  tended  the  macnine  during  the 
latter's  absence,  a  witness  for  the  defend- 
ant can  prove  that  he  himself  vas  re- 
quested oy  the  operator  to  see  to  such  work 
until  his  return,   mar  v.  Abbott  (Mass.)  808. 

SS.  When  tbe  question  ia  of  tbe  state  of 
mind  of  a  person  dnrinfr  a  particular 
time,  eTidenee  of  what  he  said  or  did  for  a 
reasonable  time  before  ia  admisslblet  if  it 
shows  a  permanent  or  settled  state  of  mind  on 
the  subject.    Com.  t.  HOI  (Maes.)  377. 

23.  How  far  back  he  shall  be  permitted  to 
go  is  In  tbe  discretion  of  tbe  trial  judge.  Id. 

34.  In  the  case  of  goods  which  are  constantly 
manufactured  and  sold  in  tbe  market,  evi- 
dence of  the  cost  has  been  received  as  hav- 
ing a  direct  tendency  to  show  tbe  value. 
Cited  In  FMeh  v.  Boattm  (Mass.)  474. 

8S.  In  an  action  against  a  sheriff  to  recover 
the  value  of  goods  attached  as  tbe  property  of 
P,  whtdiplaTotiff  claimed,  the  defendant's  of- 
fer to  prove  by  tbe  attorney  who  issued 
the  attachment  that  the  pluntifl's  attorney 
called  upon  blm  tbe  day  the  attachment  was 
served  and  stated  that  F  had  told  him  (plain- 
tiff's attorney)  tfaat  a  certain  party  other  than 
tbe  Dlalntiff  was  the  owner  of  the  attached 
goods,  etc.,  was  Incompeteut,  Pieitrt  v. 
Hair  (Mass.)  55S. 

26.  On  tbe  issue  whether  the  goeds  In  a 
store,  attended  to  by  a  husband  and  wife, 
beloagfed  to  her  alone,  evidence  that  at  dif- 
ferent limes  goods  were  sold  to  her  to  supply 
the  store  is  admiarible.  OatHn  t.  Auztar 
(Conn.)  627. 

27.  Plaintiff  cannot,  as  of  right,  strength- 
en his  direct  testimony  as  to  what  his  be- 
lief was.  by  swearing  to  other  facts  which 
would  make  It  likely  he  believed  as  he  said. 
MarOaU  t.  Soabm  £  A.  B.  €h.  (Haas.)  172. 

38.  A  fiMit  proved  1^  a  legitimate  In* 
fisrence  is  proved  no  less  than  when  It  is  di- 
rectly sworn  to.  Cited  ia  DovU  v.  BotUm  A 
A.R.  Co.  (Mass.)  467. 

39.  One  cannot  be  proved  to  tie  gulUv  of  an 
offense  for  which  he  Is  on  trial  by  snowing 
that  at  another  time  he  committed  a  similar 
offense.  Cited  In  Sullivan  v.  O'Leary  (Muss.) 
898. 

80.  In  case  four  witnesses  had  equal  oppor- 

H.  B.  B.,  T.  r. 


tunlties  for  seeing,  and  equal  capacity  and  de- 
sire to  tell  the  truth,  thecourt  may  call  the  at- 
tention of  the  jury  to  the  quanuty  of  testi- 
mony, and  instruct  that  the  testimony  of 
throe  must  ontweifh  that  of  on*.  Fwh. 
Oh.  J.,  and  Carpenter.  J.,  dinent.  LHIi- 
brieve  t.  Barber  (Conn.)  699. 

Bribts  Ain>  Notb& 

Rules  of,  are  within  legislative  COTtroL  710. 

Admissibility  of  account  b<M»k  to  qnesliMi 
of  law.  169. 

Admissibility  of  memorandum  made  tipoi 
^te,  or  in  chalk  marks  upon  a  cart,  which  are 
transferred  to  regular  account  book.  159. 

Letters  and  deeds  thirty  years  old,  qd- 
blemished  by  alterations. prove  them8dveB.71S. 

Secondary  evldenoe  of  destroyed  pqw  it 
admissible.  278. 

Parol;  Is  inadmissible  to  vary  written  cov- 
enant.   189.  438.  640,  589.  733,  806. 

Contemporaneous  agreement  of  warran^ 
cannot  be  engrafted  on  written  instrument.  880. 

To  contradict  eonsidersdoii  elsnse  of  deed. 

191. 

AdmlsBible  to  explain  latent  smldgui^.  S4, 

149. 

Admissible  to  case  of  doubt  bi  descriptfan 
of  deed.  406. 
Date  of  written  instrument  mw  becontndkd 

by.  900. 

Admissible  to  show  that  deed  absc^ate  was 
intended  as  mortgage.  061. 

Res  ^stm;  declarations.  804. 

Of  prior  grantor  In  disparagement  of  title.  40. 

Of  vendor  of  personalty  in  possearion  an 
evidence  against  vendee.  670. 

Of  value,  by  landowner  to  nnnnannr  are  not 
evidence  against  him.  474. 

By  party,  may  be  Introduced  against  him  to 
prove  what  Is  relevant  to  iuoe.  474. 

By  attorney,  are  not  admiHible  agdnst  di- 

ent.    416.  666. 

Res  inter  alioa  174. 

Expert,  defined.  686. 

Railroad  men  are  experts  as  toqaeaUoDSof 
railroad  management.  086. 

Rule  as  to  admieslblli^  of  nonexpv^s 
opinions.  687. 

Witness  cannot  teiUfy  to  conclusions  drawn 
from  facts.  622. 

Handwriting;  genuineness  of  paper  pro- 
duced as  slaadard  for  comparison  must  first 
be  determined  by  court.  217. 

Diary  taken  from  prisoner  Is  not  sufllcieiii 
standard.  SIS. 

Admissibility  of  photograph*  of  different 
signatures.  218. 

Weight  of  teetlmony  of  government  wit- 
nesses is  for  jury.  188. 

EXCEPTIONS.   See  CoBTEMpr;  Tbul, 
6,  6. 

1.  A  party  agrp^eved  by  an  erronemis 
ruling  upon  a  demurrer  may  allcure  excep- 
tions thereto.  MeOaltum  v.  Xai»M«(Haa8.)S7t 
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5.  No  exception  lies  to  flndlngrfl  of  fket  by 

the  court.   8^  t.  Sherman  (Mass.)  846. 

8.  The  granting  or  refusal  of  a  motion  to 
^imifls  an  action,  l)elng  a  matter  of  discre- 
tion with  the  conn,  Is  not  a  proper  sroancl 
-of exception.  Dugganv.  McGarlh^(R.  I.) 887. 

4.  Bzceplions  to  evldenee  will  not  be  sus- 
tained unless  nuuilfest  error  has  occurred. 
Patch  T.  Aw&m  (Mass.)  47a 

6.  SxoeptioDs  will  not  be  sustained  for  In- 
competent eridence  admitted  to  prove  a  Ibet 
wUeh  the  eoneedod  fiurts  Mtablished. 
mnOcUy  T.  AmwrMf  (Mass.)  875. 

6.  An  excepUon  is  not  audataluUe  on 
the  ground  that  a  portion  of  a  request,  as- 
suming facts,  if  It  had  been  separately  made, 
shoola  have  been  onuited.  Murphg  t. 
McNfOt^  (Mass.)  899. 

7.  An  exception  to  a  judgment  upon  a  spe- 
cial verdict  does  not  reach  back  to  a  ques- 
tion not  excepted  to.  Warrant  v.  BatM 
<Vt.)  888. 

Briefs  and  NoTsa. 

No  exception  lies  to  findings  of  fact  848. 
EXECTTTION.   See  Injunction,  4. 

Ad  officer  may  amend  his  return  after  his 
term  of  office  has  expired:  the  amendment 
relates  back  to  the  original  return.  Lak^$  Pe- 
tition (R.  I.)  86. 

EXECUTOBS  ANB  ADMINISTRA- 
TORS. See  Appbal  and  Ebbob,  4-6, 
16;  Bbnbfit  SooiBTrKs,  6,  6;  Evidkncb, 
9:  LnfiTATioH  ov  Aotionb,  9;  New 
Trial,  6;  Pabtitioh,  8;  PABTNBRsaiF, 
a-8. 

1.  An  action  against  an  administra- 
tor de  bonis  noa  may  be  Iwought  within 
two  years  from  the  time  at  his  ginng  bond. 
Ed(^  V,  Adam*  (Mass.)  428. 

8.  Pub.  Stat.  chap.  186,  %  1,  applies  to  aA- 
miuistr&tors  de  bonis  non,  and  bars  actions 
prematnreljr  oommencod.  Id. 

8.  Where  an  estate  had  not  been  exhaoated 
In  paying  preferred  claims,  and  there  were 
fonds  of  the  estate  not  included  In  the  inven- 
tory, and  several  of  the  snms  paid  out  were  not 
weferred  claims,  the  action  is  not  barred  by 
Pab.  Stat.  chap.  186,  §  S.  id. 

4  Where  intestate  was  under  an  obliga- 
tion to  anppwt  his  mother  during  life  at  a 
partlenlar  place*  his  estate  Is  not  Uabla 
lor  support  furnished  at  another  place. 
Dodge  v.  Bmediet(yt.)  141. 

6.  The  ftmeral  expenses  of  a  wife  are  a 
preferred  charge  noon  her  estate*  where 
she  leaves  one,  which  it  is  not  the  husband's 
duty  to  pay,  Omutantinidea  v.  WaUh  (Mass.) 
807. 

6.  The  husband  paying  such  funeral  ex- 
penses can  recover  ttiem  irom  the  wife's  es- 
ute.  Id. 

7.  The  estate  of  a  married  woman  Is  charge- 
«ble  with  funeral  and  probate  expenses,  and 
compensation  to  husbtuid  as  admlnlstiator. 

Moutton  v.  8mith  (R  I.)  761. 

8.  A  bill  for  medloal  services  to  a  mar- 
ried woman  is  a  personal  debt  of  the  hus- 
band, and  not  chargeable  upon  her  estate.  Id. 

N.  E  B.,  T.  T. 


9.  Pub.  Stat.  chap.  189,  %  4,  allowing  as  part 
of  funeral  expenses  the  erection  of  a  suitable 
monoment*  contemplates,  where  the  estate  is 
solvent,  something  more  than  an  inexpeodve 
stone  to  mark  the  grave.  2d. 

10.  The  administrator  of  a  deceased 
administrator  has  nothing  to  do  wiih  bills 


presented  to  the  former  and  not  paid.  Id. 

11.  Proper  charges  paid  by  an  admin- 
istrator*  together  With  reasonable  oompraisa>- 
tlon,  may  be  enforced  against  heirs  and 
a  snbseqnent  admlnlstrator»  who  has  re- 
ceived assets.  Id. 

IS.  Neglect  of  administrator,  who  died 
three  years  from  appointment,  to  settle  ae- 
coonts.  will  not  bar  suit  1^  his  adminis- 
trator* before  settling  his  intestate's  accounts, 
to  have  his  claim  for  expenses  paid  by  him,  and 
compensation  for  services,  declared  a  lien  upon 
the  estate.  Id. 

18.  Where  there  Is  a  survivlag  partner,  an 
allowance  will  not  be  made  for  the  sup- 
port of  the  decedent's  family  out  of  oo- 

Sartnership  property.  Bttrrowihi  v. 
nuttcn  (R  I.)  W6. 

14.  An  oral  agreement  with  an  administra- 
tor, that  the  balance  due  on  notes  pay- 
able to  the  estate  should,  before  his  final  set- 
tlement, befdeduoted  ftom  the  maker's  dis- 
tributive share  of  the  estate.  Is  not  an 
agreement  for  an  actual  present  setting  off  of 
one  debt  against  another,  and  the  notes  are 
capable  of  passing  by  indorsement  Qibton  v. 
Leait  (Mass.)  801. 

15.  Fraud  of  the  testatrix,  when  obtain- 
ing orders  ascertaining  distributees* 
In  ommitting  appellant,  whom  she  knew  was 
living  and  entitled  to  a  share,  by  concealing 
such^nowledge  from  the  probate  court.  Is  in- 
oonsUtent  w^  the  existence  of  the  good  faith 
essential  to  statutory  proteoUon.  vlfeffa  Ap- 
peal (Oonn.)  601. 

16.  The  dlspodtion  of  testamentary  matters 
in  the  distribution  of  an  estate  by  the  pro- 
bate court  is  subject  to  revision  by  the  sn- 
perior  court.  Id. 

17.  Under  the  Act  of  1885,  g  197.  the  probate 
court*  upon  the  application  of  an  heir,  must 
asoertaln  heirs  and  distributees,  and  make 
an  order  for  distribution  to  them.  Id. 

18.  An  executor*  occupying  the  testa- 
tor's real  estate*  may  diarM  himself 
with  a  proper  sum  as  rents  and  profits,  In 
which  case  Uie  products  of  the  land  belong  to 
him  personally;  but  if  he  regards  himself  as 
bailiff,  charging  himself  wiui  such  receipts, 
the  products  belong  to  blm  as  executor,  ^ig- 
ham  V.  ElweU  (Mass.)  469. 

19.  The  income  of  real  estate*  received 
bjr  executors  under  an  arrangement  with  de- 
visee that  they  should  manage  the  property 
for  the  benefit  of  the  estate*  is  aoeounted 
for  as  assets.  H. 

20.  Assent  1^  the  devisee  to  such  oe- 
cupancy-  is  a  question  of  Sact*  and  pre- 
vents him  from  cwmlng  the  rents  and  profits. 
Id. 

81.  An  executor  is  not  entitled  to  eommlik 
sion  for  collecUng  his  own  debt.  Biidg* 
V.  Bridgt  (Mass.)  9lS. 
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EXFBBTB— FUDP  AHD  FuUDVLSaTI  OOHVBTAHCB. 


BbIBTB  AITO  NOTM. 

Exeeator  de  Mm  tov%  mav  show  that  b« 
has  made  pajmenta  In  ri^lfal  course  of  ad- 
mimstratioii.  744. 

Oranting  of  admtnletratton  letters  U  con- 
elusive  proof  of  death  of  inteatate.  866. 

Title  of  admlttletrator  de  bonis  non 
extends  only  to  personal  estate.  860. 

Income  of  realty  la  to  be  accounted  for  as 
Mseia.  470.1 

Administrators  most  get  in  assets  of  estate 
with  reasonable  diligence.  744. 

PeisoDal  representative  takes  estate  subject 
to  all  equitiea  to  which  deceased  wu  subject. 
880l 

Bent  collected  belongs  to  heirs.  746. 

Bule  for  determining  llablU^  of  snrTivlng 
partners  1^  reason  of  their  use  of  capital  In 
business.  745. 

Funeral  expevMe  of  wife,  leaving  estate, 
are  not  chargeable  against  bus  band.  808. 

UaUlito-  of  deoeued  atof^iliolder  is  elaiaa 
■gainst  hb  estate.  881. 

Aetlou  fteainst;  must  be  brought  within 
two  years.  4S7. 

Kot  entitled  to  compmaam^on  t<a  ooOeot- 
Ingowa  debt.  914. 

EXPERTS.  See  Etidbroi,  IT. 
fai.se  IKPBISONMENT. 

1.  An  arrest  under  a  certificate  issned  on 
default  of  appearance  for  examination  fOr 
taking  poor  debtor's  oath,  sifter  Inaafleient 
■erriee  of  notice.  Is  IUmmL  Lam  t.  Bat- 
man (Haas.)  149. 

9.  The  lUeealitjr  of  the  arrest  Is  net 
waived  by  tuing  such  oath  before  another 
magistrate.  ' 

8.  Eacpeaeee  Incnrred  in  so  doing  being 
▼olimt«T»  an  not  proper  elemsnts  <u  dam> 
aires.  Id. 

4.  Oficers  making  an  arrest  without  a  war- 
tant,  npon  reasonable  grounds  of  suspicion, 
are  not  liable  for  a  snbseonent  wronif- 
fcl  Imprisonment  In  whicli  thcy  took  no 
part.   Bath  v.  Metea^  (Mass.)  291. 

6.  A  verdict  may  be  found  against  several 
d^endants  Jointly,  where,  after  an  arrest, 
Ihey  bad  reason  to  believe  the  plaintiff  Inuo- 
eent,  and  prolonged  his  iamrisonawnt 
fisr  the  purpoM  of  seadlog  nlm  oat  of 
town.  Id, 

6.  A  verdict  cannot  be  found  against  two 
or  more  defendants  in  such  action  unless 
they  all  participated  in  the  same  imprison- 
ment* <ff  were  parties  to  a  Jirfntwronc.  a. 

Briefs  aitd  Notbb. 

All  parttcipating  (n  wrong,  from  first  of  Im- 
prisonmeDt  to  last,  are  jointly  liable.  889. 

Measure  of  damages .  161. 
FEES.  Bee  WinraBS,  III. 
FENCES.  Bee  BASBKBitT,  1-9. 

A  Retnm  of  fence-viewers,  stating  that 

X.  >.  B.,  T.  T. 


they  gave  reasoa^le  notlee  of  the  hesriBC,  m 
prima  fade  eridmee      notlea.  Aamn 

V.  Afufrwi  (Me.)  860. 

Bbibfs  a>d  Non^ 

Fence-viewers  cannot  detemiae  riAt  of  ad- 
jacent owners  to  partlUMi  fenoe.  8kL 

Fenoe-TiewerB*  records  are  conclusive.  861. 

FIKE  INSURANCE.  See  Ihbcrascb,  L 
FIRES.  Bee  Railroad  Comfahiks,  9, 10. 

FISH  ANPpPISHBBTBfl. 

L  The  State  on]]r  can  see  ffir  a  TloIatloD 
of  the  statute  of  1878.  provldlngthat  noptte- 
son  shall  stake  ont  tar  the  cnltivatloB  of 
mvters  any  natural  olam  bed.   CUnton  v. 

J9wH  (Conn.)  988. 

S.  A  proceeding  to  throw  open  to  the  pub- 
lic ground  claimed  to  be  a  natural  ojwtar 
bed  cannot  be  mdntained  where  the  ground 
in  question  Is  a  natural  dam  bed.  Id. 

8.  On  a  complaint  for  nnlawflillj-  flsh< 
ing>  in  a  great  poad  held  by*  t^^i^  under  a 
lease  which  was  proved,  where  there  ws» 
no  evidence  that  the  lease  had  been  smreD- 
dered,  and  It  appeared  that  the  town  was  in 
possession  and  liable  to  pay  the  rent  reserved, 
— a  ruling  that  there  was  no  evidence  to  be  snb- 
mltted  to  jury  as  to  abandonment  of  the  leue 
^the  town  was  proper.   Cbn.  v.  Sliat  QUm.} 

Bbibfs  abd  Notbs. 

Fishing  in  a  great  pond  which  had  bna 
leased  to  town;  abandonment  of  lease  bj  town 
Is  question  (or  jury.  849. 

FORECLOSURE.  See  Mobtoao,  IV. 

FORGERT. 

1.  Where  the  defendant  was  charged  wlA 
forging  and  uttering  certain  receipted  bni&, 
ermenee  that  he  fabricated  other  sladlaF 
unreceipted  bills,  and  uttered  them  to  the  saow 
parties,  by  continuous  transactions  extend- 
ing later  than  the  forgery  of  which  lie  was 
con^MJled,  Is  admlsathle.  Cbm.  t.  WMk 
(MasB.).4S0. 

9.  Evidenee  of  knowledc*  thatOeta- 

struments  were  forscries  was  not  made  inad- 
missible by  the  fact  that  there  Is  other  strtog 
evidence  of  knowledge  in  the  case.  Id. 

8.  The  Instruments  being  set  oat,  there  li 
no  need  for  further  alleffwooa  to  show  how 
Ihey  could  be  used  as  instmasent  ^ 
fraud,  or  that  they  were  so  used  In  fact.  M. 

4.  Where  a  reeeipt  bears,  beside  the  words 
"temu  cash,"  the  words  "sight  draft, "the  word 
"settled,"  followed  by  the  signature.  Imports 
a  discharge  of  money  due  for  the  pricft.  SL 

FORMICATION.    See  DBFmmms,  $i 

Ihcbbt.  1. 

FRAUD  AND  FRAUDUI^NT  OOE- 
VEYANCE. 

L  FBAUD;  MUBSFBBSBBTATBnn. 

XL  Fraud  Upon  Obbditobs. 
BsiBrs  ABO  Norn^ 
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Fraud  and  Fbaudoi^t  Convenance,  I.— Gabusg. 
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Bee  Affmai.  ash  Erroh,  11;  Hubband  aud 
Wm.  8,  6.  19;  Imsolvkmot,  S,  7.  9-11 ; 

BOA]»  AHD  HlQHWATB,  19. 
I.  FkAUD;  MiaUBPBESElITATIOHB. 

1.  Aetnal  fraud  conslats  in  deception  prac- 
ticed to  Induce  aDOtber  to  part  with  property, 
and  which  accoroplishee  the  end  dedred.  Judd 
T.  Weder{,Ooixn.)m. 

2.  Where  one  by  fWlM  repreaentationa 
induces  a  sale  on  credit,  a  preconceived 
design  not  to  pay  is  immaterial.  2d. 

8.  Evidence  of  false  repreeentations 
on  the  pnrehaee  of  goods  for  which  pay- 
mmmt  was  made*  is  admiaeibleon  the  issue 
of  fraud  in  thereafter  obtaining  goods  for  which 
payment  was  not  intended  to  be  made.  Id. 

4.  A  representation  of  what  is  known  to 
be  false  may  be  none  the  leas  a  fraud  that  it  is 
made  withont  any  cormpt  motive  or  in- 
tent. Cited  in  (yDonneUY.  Clinton (Uaaa.)^. 

5.  To  lead  one  to  suppose  that  you  as- 
sent to  an  oral  arrangement  is  to  assent  to 
it.    Jd.  488. 

4.  Where  testimony  does  not  show  that 
mlarepresentations  alleged  were  In  fact 
made,  there  is  nothias  for  Jnry  to  pass  up- 
on.   Soffo^  T.  Porqf  (Ho.)  703. 

7.  It  is  not  error  to  give  a  request  to  the  jury 
that.  If  the  defendant  represented  a  horse 
free  from  diaease,with  knowledge  that 
h  had  an  incurable  disease,  he  was  guilty  of 
fraud,  and  they  should  find  for  the  plaintiff, 
where  the  charge  supplies  the  defects  in  the 
request  by  stating  iLat  it  must  also  be  found 
that  the  defendant  intended  to  defraud  the 
plaintiff.    Bennett -v.  OiM>on«  (Oonn.)  030. 

8.  Assignment  of  expectancy,  procured  by 
nndne  iimaenee  from  a  woman  whose  mind 
was  Impaired  by  age,  will  be  set  aside  where 
Ae  did  not  underMwd  its  nature.  Kiwi  v.  2>a- 
«Ci(Vt.)889. 

XI.  Fraud  vvos  Cbeditors. 

9.  Transfers  of  property,  and  contracts, 
made  directly  betweui  the  hnsbaad  and 
wUW  Are  regarded  as  void.  Cited  in  Port$r 
V.  ITafc^lifM  (Mass.)  492. 

10.  A  eonv^ance  on  cOnBldwa<ttos 
of  blood  or  affection,  to  children , or  as  a  settle- 
ment to  a  wife,  is  not,  as  matter  of  law.  fraudu- 
lent as  to  creditors.  Cook  y.  Hdlbrook  (Mass.) 
608. 

11.  If  made  when  the  grantor  Is  deeply  In- 
debted, it  furnishes  prima  facie  evidence  of 
fraud,  which  Is  a  question  for  the  Jury.  Id. 

12.  A  voluntary  conveyance  with  an  In- 
tent to  defeat  a  claim  founded  on  a  tort  is 
not  within  the  stMute  against  fraudulent 
ctrnveyances,  as  the  statute  oalj  relates  to 
daima  arising  out  of  contract.  Oited  In  Oraen 
V.  Adam$  (VL)  185. 

18.  Rehearing  In  suit  to  set  aside  an  al- 
leged fraudulent  conveyance. — reported  in  8 
New  Eng.  Rep.  867,— denied  on  the  facts. 
AiUkong  V.  Bojfd  (R  I.)  88. 

Bribfb  and  Notbs. 
False  represeatatione  render  ooDtract 
Ti^dable.  722. 
».  S.       T.  T. 


Party  must  have  been  misled  by  fraudu- 
lent representations.* 

Willful  false  statement  is  one  evidenee  of 
fraud.  227. 

Assignee  of  expectancy  must  show  perfect 
falrnesa  of  assignment  873. 

In  acUon  of  deodt,  actual  intention  to  de> 
fraud  is  necessary.  485. 

Fraud  Is  a  conoludon  of  law.  81,  668;  am- 
tra.  629. 

HisrepresentiUlon  of  law  la  no  ground  for 
avoiding  release.  700. 

Misrepresentation  must  be  material  to  issue. 

227. 

Contract  Induced  to^  fraud  may  be  lesdnd- 
ed.  748. 

Renewed  statements  of  a  former  fraud  do- 
not  constitute  a  new  fraud.  88. 

XVandulent  conveyance  Is  good  as  be- 
tween parties.  645. 

I>oes*not  transfer  title  as  scalnst  creditOTs. 
818. 

Whetbo*  voluntary  conveyance  Is  fraudu- 
lent is  question  for  jury.  664. 
Fraudj  must  be  speclOcally  pleaded  and 

proved.  248. 

Latitude  l8  allowed  In  admission  of  evi- 
dence. 

Evidence  of  fraudulent  transactions  with 
third  persons  Is  inadmissible  on  question  of  In- 
tent. 897. 

Ajgjfact^^MTlng  upon  intent  <tf  party  is  ad- 

FBAUDS,  STATUTE  OF. 

1.  An  oral  contract  for  the  present  sale  of 
growing  wood«  with  the  privilegfe  of  en- 
teriag  the  land  to  remove  it.  Is  not  within  the 
statute.  United  Boc.  Shaken  v.  Brw^  (Mass.) 
482. 

2.  It  is  a  sale  of  chattels*  which  change 
es  the  ownership  as  fast  as  the  trees  are  sev- 
ered from  the  realty.  Id. 

8.  Where  O's  verbal  offer  to  sell  A  a  lot 
at  10  cents  less  per  foot  than  be  had  paid 
was  accepted,  A  paying  40  cents  per  foot  on 
6's  representatioD  that  ne  had  paid  60,  when 
he  had  paid  only  40,  assumpsit  by  A  for  the  ex- 
cess Is  not  within  Statute  of  Prauds,  but  on 
Q's  implied  eontraet  to  reftmd  mong^  Id 
excess  of  the  contract  price.  Amoid  v.  C/ant 
(a  I.)  884. 

4.  A  contract  witliin  the  statute  can 
not  be  enforced,  nor  can  the  defendant  avail 
himself  thereof  to  avoid  liability  upon  a  quan- 
tum merttiL   .TVwman  v.  Fot$  (Mass.)  802. 

Brufs  and  Notbs. 

Statute  Is  strictly  construed.  808. 

Contract  to  be  performed  within  year.  808. 

One  receiving  grant  of  land  on  promise  to 
pay  for  It  cannot  avoid  payment  by  showing 
his  promise  was  not  In  writing.  191. 

Parol  sale  of  land.  834. 
GAMING. 

1.  A  complaint  under  Stat.  1885,  t^afi. 
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Gift— Hdsbasd  and  Wipe. 


charging  defendant  with  assUtingand  en- 
gag^nc  Id  regiaterlDg  bets  and  selling  pools, 
neea  not  give  a  detailed  deacriptioa  of 
the  apparatustetc. ,  used,  nor  the  method  oC 
It  use,  If  it  charges  use  for  unlawful  inirposeB. 
Oom.  V.  Ferry  (Mass.)  780. 

3  A  complalct  that  defendant  was  engaged 
"in  basinesa  and  employment'*  forbidden 
by  statute  la  not  bad  for  dnplicttT*.  Id. 

8.  Nor  ia  an  allention  in  a  single  count 
that  he  revtetered  nets  and  sold  pools. 
IA. 

4.  Eridenee  as  to  baelneas  conducted  In 
the  room  previone  to  offenae  chonjed  is 
competent  to  show  that  roob  was  kept  lot  the 
unlawful  purposes  alleged.  Xd. 

0.  An  instraetlon  that  ft  was  essential  to 
conrlctlon  that  the  jury  find  that  the  defend- 
ant, at  the  times  namea,"wa8  present  in  such 

Slace  as  that  named  in  the  statute,"  id  not  ran- 
ered  defective  by  the  words,  "that  is.  In  a 
place  similar  to  that  named  in  the  statute."  2d, 

BRmrs  AND  Notes. 

Complaint  charging  registering  of  bets  and 
selling  of  pools  need  not  descnoe  appaxatos 
used.  789. 

OIPT, 

1.  If  a  deposit  in  a  savings  bank,  by  one 
in  hif)  own  name  as  the  trustee  for  another, 
continues  under  the  depositor's  control 
until  his  death,  hisperaonal  representatives  are 
entitled  to  It  on  his  death.  Alg«r  v.  Nortii 
Bnd  8av.  Bank  (Mass.)  898. 

8.  If  the  depiMitor  lutends  the  money  to 
be  at  the  time  of  the  deposit  a  gift  to  such  oth- 
er person,  and  dedares  the  to  hfm  and 
he  assoits  to  It,  the  rift  is  perfSaet*  although 
Oke  depodtor  keeps  ue  deposit  book  himself. 
Id. 

8.  A  gift  (tf  all  the  testator's  personoItTi 
enumerating  the  various  classes,  is  MneraL 
<]ited  in  7!m£fMMT.  Awy  (Bloss.)  SSO. 

Bbieps  aitd  Notes. 

Actual  delivery  of  thing  capable  of  delivery 
most  be  nude;  and,  in  all  othn  cases,  some 
act  equivalent  to  delivery.  808. 

OUARANTT.   See  Bix.ls  usm  Notes,  11; 
Landlord  and  Tenant,  1. 

1.  Where  the  payee  loaned  the  maker  money 
on  a  note  upon  tbe  guarantor's  warranty  of 
payment.  It  is  a  sufflctent  consideration  for 
the  warranty.   Lmnmon  v.  ^tvng  (Conn.)  618. 

3.  A  warranty  of  collectibility  of  a  note  un- 
til p^d  is  conditional.  Id. 

8.  Failure  of  suit  against  the  maker  of 
the  note,  brought  seven  years  after  the  making 
of  tbe  Qote.wlilch  was  payable  on  demand,  es- 
tablishes a  breach  of  warranty.  Id. 

A.  AUc^tlon  in  an  action  against  the 
maiker  and  maraator  iolnt^*  that  a 
judgment  had  Deen  recovered  against  the 
maker  and  not  collected.  Is  sufficient  to  au- 
thorize a  judgment  against  the  maker;  quare 
whether  uiere  was  not  misjoinder.  Id. 

5.  A  guaranty  to  secure  a  running  account 

».  E.  K.,  T.  T. 


at  a  bank,  where  condderatkm  b  sspsrable,  b 
terminated  by  the  guarantor's  dMtk.  Sm- 

U/matBagUBank-v.BuntCBL  L)777. 

8.  Wherea  note  Is  discounted  |Hior  to  tbe 
guarantor's  death,  and  after  notice  of  sad 
death  the  thne  of  payment  is  extcBsded. 
his  estate  is  released  from  liability.  M. 

7.  An  agreement  in  a  continuing  guaranty, 
that  no  extension  should  affect  tbe  liabQi^  (rf 
the  guarantor  thereunder,  means  an  exteiraoa 
made  while  the  gnanm^  Is  In  fence.  IA. 

Bbiefs  and  Notes. 

Status  of  guarantor  of  note,  so  far  as  his 
right  to  donud  and  notice  Is  ctmcemed.  de- 
fined. 483. 

Ouarautor  M  void  contract  cannot  be  bdd  If 
promtssee  knows  it  is  to  be  Told.  846i. 

Continuing  guaranty  Is  revoked  by  death. 
777. 

GUARDIAN  AND  WARD.  See  Bes 

BFIT  SOCIBTIBS,  12;  HCBBAHD  AND 
WWE,  17. 

Where,  on  death  of  an  insane  ward,  the  ad- 
ministrator took  possession  of  the  estate  with 
consent  of  the  jnardian*  whose  conduct 
showed  that  he  dia  not  intend  to  retain  a  lien 
on  the  property  for  what  was  due  Um  onlO 
after  the  sale  thereof,  when  it  appeared  tbe 
estate  was  insolvent,  but  that  he  expected  to 
be  paid  out  of  tbe  avails  of  the  sale,  he  loeC 
whatever  equitable  lien  he  had.  Jbrr  t.  At- 
now*  (VL)  648. 

Brteitb  and  Notes. 

Guardian  must  see  that  ward  is  protected  fai 
proceedings  against  him.  660. 

Quardlan  has  equiiable  lien  upon  ward's  m- 
tate.  661. 

HABITUAL      DRUNKARDS.  See 

DaUNKABDS. 

HAHDWBinVG.  See  Btxdescb,  Y. 
HIOHWAYS.    Bee  Roads  ahd  Hvstt 

WATS. 

HOHIOIDE. 

1.  The  richt  of  accused  to  Inspect  tas- 
tlmonr  taken  at  au  inquest*  lodged  wtth 
court  clerk  as  prescribed  by  statute,  m^  bB 
enforced  by  mandamus.  Dalg  v.  DmtA 
(Conn.)  639. 

3.  Such  testimony  Is  open  to  inspectloQ  \sj 
thepuUic.  Id. 

BRisn  AND  Notes. 

If  person  Is  killed  by  different  instruiMBt 
than  that  described  In  Uw  indictment,  thmb 
no  varianceb  ns. 

HOUSES  OF  ILL  FAMS.  See  Bawoi 
Ain>  D18OBDBBI.T  H0U8BB. 

HUSBAND  AND  WIFE. 

L  In  Obnbral;  TBANaicnom  Br  m 

Between. 
II.  ToBTB  or  Wife. 
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IIL  DivoBOX;  HAniTBNAHOB;  Axmaerr. 

Brtbfb  akd  Kotbb. 
See  Bakkbot-tcv;  BEmnr  Soozbtibb,  9; 

DuwKR;  Duress,  3;  Ezbcutobs  anb 

Al>UINtSTRA.TORB,      6-8;      FRAUD  AND 

Fhaddclbmt  Coitvetakob,  9,  10;  Liun, 
7,  8;  LiiciTATiON  OP  Actiokb,  8;  Mort- 
6AOB,  2;  Neguobncb,  S^rekcifal  and 
SuB&TT,  S.  8;  1;  wmiBBS,  4. 

L  Xh  Obhbeai.;  T&ahsagtiohb  Bt  axd  Bb- 

TWBBN. 

1.  A  wift  liBr  alienee,  while  her  hns* 
band  make*  In  ber  preseace  a  chattel  mort- 
gage on  her  propertT*,  Is  estopped  to  dis- 
pute it,  but  not  anoLber  made  to  the  same  moTt 
pagee  after  its  surrendOT.  TVooy  t.  lAneoln 
(Mass.)  24S. 

3.  A  mort^fage  hy  a  husband  directly 
to  his  wife,  to  secu^  a  valid  debt  due  from 
hiin  to  her,  will  be  suBtaioed  in  equity.  Chad- 
ixmme  v.  GUman  (N.  H.)  65. 

S.  A  pledge  1^  &  wife*  of  chattels,  her 
separate  property,  nir  advaaeeB  hj  h«e- 
band.  Is  void  aa  against  her  creditors;  and, 
upon  divorce,  the  husband  Is  chargeable  under 
trustee  process,  at  the  suit  of  thf^  parties,  in 
an  action  against  the  wife.  BTrUrv.  Wakefield 
(Mass.)  491. 

4.  Where  in  cbse  of  a  mortgage  hy  a 
hoeband  and  wife  of  two  parceH  of  land 
originally  owued  by  him,  one  parcel  had 
beai  coBTCved  to  her  before  the  mortgage, 
and  the  bther  courted  to  a  third  party 
after  the  mortgage,  and  his  creditors  claimed 
that  they  were  void,  execution  against  the 
husband  was  properly  enforced  by  the  sale  of 
fals  equity  of  redemption  In  the  parcels  sepa- 
rately.   North  V.  Dearborn  (HaEs.)  467. 

5.  General  aestunpalt  is  maintainable 
agalnat  a  husband  and  wife  upon  their  Joint 
prondae,  made  before  or  during  coverture. 
Bftstf  T.  Ifewsomb  (Vt)  108. 

0.  A  hnaband  may  labor  gratoitoiialar 

tor  his  wi&  In  the  oiaiiagenient  of  her  prop> 
erly,  and  his  creditors  do  not  acquiie  any  nghta 
against  her.   SUmm  t.  SStllkti^  (Vt.)  218. 

7.  By  Pub.  Stat.  chap.  147,  g  4,  washing- 
by  the  wilb  for  a  person  other  than  her  bus- 
band  is  presumed  to  be  done  on  heraeparato 
aeeonat.  8euard  t,  Armt  (Mass.)  2(K. 

II.  Torts  of  Wipe. 

8.  Where  a  wUb  keeps  a  honae  owned 
by  her,  part  of  her  separate  property  and  oc- 
<nipied  as  the  home  of  the  family,  as  a  resort 
for  prostltntlon,  against  the  hnsband'a 
will,  he  cannot  be  convicted  of  maintaining 
the  nolsancfr    Ckm.  v.  ^  (Haas.)  277. 

0.  Evidence  that  he  used  all  means  in  bis 
power  to  prevent  the  wife  from  so  using  the 
house  Is  adioisalble.  Id. 

10.  The  presumption  that  acts  by  the 
wife  In  the  presence  of  the  husband  were 
done  by  his  commaod  may  be  contradicted  by 
evidence.  Id. 

11.  A  gut  tam  action,  under  Oen.  Stat,  p 
258.  %  1,  for  placing  obatmctlon  In  a  high- 
way, is  maintainable  against  a  wife 

K.  B.  B.,  T.  T. 


without  joinder  of  her  husttand,  provided  the 
tort  was  committed  by  her  without  actual  coer- 
cion by  him.   BtakeUee  v.  7)/lar  (Conn.)  608. 

18.  Where  bars  obstructing  a  highway  en- 
closed the  lands  of  the  wife,  and  after  they 
had  been  taken  down  she  and  her  husband 
started  together  to  put  tfaem  up,  and  he  said  to 
her,  as  she  was  running  ahera  of  him,  "pot 
them  ap,"  It  is  not  actual  eoereioB  um. 
Id. 

III.  DiTOBOE;  Maihtbhanob:  Aijhobt. 
18.  In  libd  for  divorce,  evldenee  of  aez- 


by  the  Utwilee,  with  the  same  person  with 
whom  she  Is  charged  with  adulte^  after  mar- 
riage, is  admissible.  Brookt  v.  Brookt 
(Mass.)  480. 

14  Condonation  Is  a  defense  for  di- 
vorce for  omeltyi  voluntary  cohabitation, 
after  mielty  on  the  husband's  part,  is  not  al- 
ways ctmdonatioB.     Wilton  t.  WUton  (R  I.) 


16.  A  wife  will  not  be  hdd  to  have  con- 
doned an  oflbnse  not  known  to  ber.  M. 

16.  It  is  the  duty  of  the  par^  api^yiag 

for  a  divorce  to  show  his  or  her  good  faith  by 
withdrawing  from  cohabitation.  <^tea 
in  Jd.  688. 

17.  Where  the  guardian  of  a  spendthrift 
husband  is  not  made  a  party  to  the  wife's  peti- 
tion to  probate  court,  under  Pub.  Stat.  chap. 
147,  §  88,  for  an  order  prohibiting  the  husband 
from  imposing  any  restraint  on  her,  and  for 
an  order  for  support,  that  part  erf  the  decree 
requiring  the  guardian  to  pay  moaejr 
to  her  willoe  reversed,  and  that  part  pro- 
hiUting  the  hnaband  from  imposiDg  r^ 
straint  on  her  will  be  afllrmed.  Aoea- 
naugh  v.  Kavanaugh  (Mass.)S64. 

18.  Where,  under  a  will,  the  hnaband  has 
the  right  to  appropriate  the  income  com- 
ing to  uim  for  the  support  of  his  son;  and  Uie 
wife,  who  has  obtained  a  decree  againBt  him 
for  aliawny.  allies  the  Income  a  in  excess 
of  the  amount  needed  for  the  son's  support; 
and  the  statement  of  facts  does  not  state  what 
the  Income  is  or  what  is  needed  for  the  son's 
support, — the  facts  stated  are  not  sufficient  to 
enable  her  to  reach  the  income  In  aatiaCac- 
tlon  of  her  decree.  P^P*  v.  Pft<^  (Mass.) 
802. 

10.  When  a  husband  has  committed  a  crime 
for  which  bis  wife  will  have  a  good  cause  for 
divorce,  a  tranafor  of  his  person^  prop- 
erty, to  defraud  her  of  aUmony  in  case 
of  divorce,  Is  Tc»ld,  under  Bev.  Laws,  §  4165. 
Green  t.  Adam*  (Vt.)  185. 

Bribpb  and  Notbb. 

Husband  may  labor  gratuitously  for  wife 
in  managing  her  property,  and  his  creditors 
acquire  no  rights  against  iL  218. 

Where  husband  pays  consideration  and  takes 
title  In  wife's  name,  she  Is  r^arded  as  trustee 
for  him.  293. 

Wifei  contracts.  103. 
Wife,  by  simply  signing  and  sealing  deed, 
does  not  bar  her  dower  or  convey  title.  916. 
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Contraeta  batween,  of  moaer  loaned 
and  paid  at  request,  are  nulUtiea.  493. 

FranduloDt  traiufen  twtween.  66. 

Husband  miut  retain  property  enough  to 
paj  debts  before  conveyisg  to  wife.  3l£ 

J<^derof,  In  aetloB.  108. 

IV  hen  wife  commits  tort  In  connection 
with  her  own  estate  it  Is  not  Implied  coercion. 
817. 

Wife  has  right  of  action  a^dnst  husband 
for  separate  rapport.  246. 

Di-roreet  condonation  does  not  take  place 
without  full  understanding  of  acts  condoned. 
683, 

Distinction  between  condonation,  as  applied 
to  adultery  and  cruelty.  683. 

Evidence  of  other  acts  of  adultery  are  Inad* 

mlasible.  480. 

Transfer  of  personalty  by  husband  to  de- 
fraud wife  of  alimony  ia  void.   185, 186. 

INCEST. 

1.  An  Indictment  tbatD  committed  for- 
uication  with  his  brother**  dau||-hter.  and 
that  he  and  she  are  "peraons  between  whom 
marriage  Is  prohibited,'^  Is  snfiBcient.  State 
T.  Dana  (Vt.)  108. 

5.  It  was  not  neces<ary  to  alle^fe  that  D 
knew  of  the  relationship  between  them .  Id. 

8.  Indictment  Is  not  bad  because  'Incest- 
mras"  Is  spelled  «4neestoas.'*  Slate  t. 
aHT^(He.)864. 

INDICTMENT.  See  Bubglart;  Crim- 
inal Law,  I;  EuBEZZLBHENT,  1;  For- 
UBRT,  8;  Imcbht;  Imtoxicatiho  Liquors, 
IV.  b;  Laws  AND  Lascitious  Cohabita- 
tion; LOTTKRT,  1, 

INFANTS.  See  iNTonoAinfo  Liquors, 
16, 16;  Municipal  Corporations,  43-44; 
Nkolioencb,  6;  Parent  and  Child. 

1.  Inan  action  a  minor,  a  next  friend, 
to  recover  money  paid  by  him  for  the 

purchase  of  a  bicycle,  the  fact  that  be  was 
present  when  his  father  demanded  the  money 
of  the  defendant,  and  himself  carried  the  ma- 
chine to  the  defend  ant's  shop,  and  consented 
to  action,  warrants  a  finding  that  the  con- 
tract was  avoided  by  him,  although  he  stated 
he  was  willing  to  stand  by  it  P^mv.  Wcod 
(Mass.)  633. 

3.  A  bicycle  Is  not  a  necessary.  Id. 
8.  A  power  of  attorney  given  by  an  In- 

fant  is  void.  Cited  In  Famaniu  y.  Snow 
(Mass.)  103. 

4.  Ad  action  cao  not  be  maintained  on  the 

8 remise  of  a  minor,  unless  it  has  been  rat* 
led  in  writing  upon  maturity,  except  for 
necessaries  or  real  estate  of  which  be  retains 
the  title.   JUrd  v.  Stoain  (Me.)  807. 

6.  Where  a  minor's  promise  is  as  to  the 
soundness  of  a  horse  which  he  sold,  an  in- 
dorsement, after  obtaining  ■sajprity,  upon  a 
note  taken  In  part  payment,  *^he  note  bdng 
pald,I  discbarge  the  property  thereby  secured, 
is  not  a  ratification  in  writing  of  the 
promise  of  soundness.  Id. 

>.  B.  B..  T.  V. 


Briefs  aud  Notbs. 

Bicycle  Is  not  a  neceesaiy  article.  B81 

Parent  cannot  whimsically  dlsafflnn  con- 
tract valuable  to  child.  584. 

Infant  receiving  benefit  from  cootnct  after 
maturity,  thereby  ratifies  it.  80& 

INJUNCTION.  SeeE«um.8. 

1.  Wbere  atown  proposed  to  remove  a  bond- 
ing from  Uie  complainant's  lot  and  to  grade 
the  lot,  thus  throwing  it  open  to  public  ase, 
the  complainant  is  entitled  to  an  order  re 
straining  the  threatened  trespass.  Xw 
V.  North  Sinffttown  (E.  I.)  385. 

8.  When  a  threatened  violation  of  adty- 
bolldinK  ordinance  will  not  Increase  tbe 
danger  ftom  fire,  it  will  not  be  enJoiiMd. 
JfoMAtftfN*  T.  Smj/tha  (N.  H.)  62. 

8.  The  danger  of  mischief  or  l^fsnr  ntut 
be  eloarly  made  to  appear.    Cited  la  S. 

4.  The  enforowMrt  of  a  jndBmesi  win 

not  be  restrained  when  the  grounds  for  rdkf 
might  have  been  interposed  as  a  defense  in  the 
action  at  law.   MiUikm  v.  Doekraf  880. 

Bribvs  and  NoTxa 

To  restrain  violation  of  dty-bnOdtsg  ordi- 
nance. 08. 

INNKEEPER. 

1.  Persons  going  Into  an  ion  to  drislt 
Uqnor  are  not  pxests*  within  the  stitaU; 

Omi.  V.  Moore  (Mass.)  SOI. 

3.  Where  regulations  are  brouKht  to  tke 
notice  of  the  guest,  the  fact  that,  after  lot^io; 
his  door,  he  does  not  search  for  a  bolt,  is  wA 
evidence  of  negllgenoe  on  his  part,  reliering 
the  innkeeper  from  liabUlly  for  a  lesa 
^ring  v.  mger  (Mass.)  106. 

Briefs  and  NoTEa 

Liability;  what  constitutes  guest;  nctflcsto 
guest;  oenligence  on  part  of  guest,  which  I^ 
leases  innkeeper.   1^,  803;  Kote,  106. 

Guest  need  not  wix  door  of  room,  in  ordB* 
,to  recover  for  robbery.  1^. 

INSANE  PERSONS.  See  Quardiajt  a5B 

Ward;  Poor  ahd  Poor  Laws,  1-4. 

INSOLVENCY.  See  Absignmkkt  fob 
Bbnebtt  of  Creditors;  Banxruptct; 
Bills  AND  Notes,  0:  Oorforatiohb,  8^: 
Rbcbiybr. 

1.  After  composition  papers  are  filed, 
a  eredttor  may  examine  the  debtsr  ^ 

relation  to  the  agreement  and  the  payment  o( 
the  percentage;  but  not  upon  all  maUcn  tslo 
his  insolvency.   Metier  t,  Storer  (Me.)  SHu 

3.  Where  Uie  debtor  makes  a  &lse  state- 
ment In  his  aJBdavlt  in  compoeition  uo- 
ceedlngs,  the  creditor  has  a  remedy  at  bV' 
Id. 

8.  The  dischaiye  of  debtor  can  not  be 
denied  for  fidlure  to  keep  proper  boob 
of  aceonnt,  where  the  master  to  whom  Ibe 
case  was  referred  failed  to  find  as  a  subelu- 
live  fact  that  such  boolcs  were  not  kept. 
Howurd  A  Learn  (VL)  105. 
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4.  A  diaeharge  do«6  not  rmlamma  the 

debtor  from  paytng  UoBMh  Oape  JKkabeth  r. 
J3kiiiin(S/le.)m. 

5.  A  irMufer  of  property,  to  be  Toid. 
miut  be  made  with  a  view  to  iDsolveocy. 
Carpenter,  J.,  dlssenta.  Samien  t.  ABn/n  A 
Bianehara  Of.  (Oonn.)  87. 

8.  It  la  not  enough  that  the  debtor  koew  he 
was  InaolTvnt.  itC 

7.  That  the  debtor  returned  ^od«  to 
the  Teodors  with  the  olijeet  of  eaeapinip  in< 
soWeuey  does  not  warrant  the  concliulon 
that  the  transfer  waa  void.  Id. 

8.  *1nsolveD(7,"  in  the  statute,  means  pro- 
ceedings in  Insolvencj.  Id. 

0.  A  payment  from  a  debtor  to  a  creditor, 
not  in  tbe  ordinary  course  of  business* 
liprma  /ocm  fraudulent*  under  the  Insol- 
vent Act.    MathexD*  t.  BiggtQ/Le.)  868. 

10.  Where  the  transaction  gives  the  ered- 
Itmp  reasonable  cause  to  bolleTe  that  the 
debtor  is  inscdveut*  the  law  conriders  It  in 
fraud  of  the  Insolvent  Law.  Id. 

11.  A.  eredit<w  iqwesented  \iY  his  acent 
is  chargeable  wIUil  axent's  kBOw£Bdge  m  the 
InsolTency  of  the  debtor.  Id. 

IS.  A  claim  against  an  insolvent  lessee's  es- 
tate for  a  breach  of  covenant  to  pay  rent  is 
not  a  debt  absolutely  due  within  the  statute; 
nor  is  such  claim  provable  as  damages  from 
the  surrender  of  the  1ea8e,whlch  was  terminal- 
■ed  by  re-^try  by  the  lessor  before  the  lessee's 
first  publication  of  notice  of  insolvent^. 
Bovxiitch  T.  Raymond  (Mass.)  584. 

18.  Where  an  assinoe*  with  knowledge 
of  the  pendency  of  a  suit  by  the  assignor*  does 
not  Interfere,  but  attends  the  trial  m  a 
witness.  It  is  evidence  of  his  assent.  B«r- 
ring  v.  Downing  (Mass.)  647. 

14.  An  agreement  that,  In  consideration 
of  the  debtor's  worklne  up  stock  transferred 
to  the  creditor,  he  should  nave  the  surplus 
of  the  proceeds  after  payment  to  tbe 
creditor.  Is  founded  upon  good  consideration, 
and  an  action  for  the  rolpltu  is  maintainable. 

ja. 

15.  Where  tiiepnreliaser  at  an  insolvency 
salo*  nnder  an  order  of  court,  transfBrred 
the  property  to  the  assignee  as  trustee, 
and  Decame  responsible  for  a  loan  to  the  as- 
signee to  carry  out  the  trust,  reserving  the  right 
to  receive  what  should  remain  after  the 
payment  of  expenses  and  the  ezeotttion  of  the 
trust,  he  is  a  Deeessary  par^  to  a  suit 
by  a  creditor  to  c<wpel  the  assignee  to 
account*  and  to  have  the  claim  of  the  cred- 
itor making  tbe  loan  extinguished.  2fat. 
Bank  <tf  Jfortkem^^  v.  Or^ftt  (Uass.)  488. 

18.  Assnmlng  that  such  Imui  was  legally 
fraudulent  ^imisbes  no  ground  for  exUn- 
guishlng  the  claim  of  the  creditor  making  It, 
where  toe  claim  was  honestly  made,  and 
then  was  no  evidence  that  the  creditor  re- 
ceived security  or  that  the  debt  was  dimin- 
ished, id. 

17.  Tbe  supreme  Judicial  court  can  cor* 
reet  the  deeisious  of  a  court  of  insol- 
Tsncy.  Taunton  If  at.  Bank  T.  SMMon  <Ma88.) 

m 

S.  K.  B.,  T.  T. 


18.  A  Judge  of  inBolveucv  need  not  be 
made  a  ^mn-y  to  the  proceealngs.  Id. 

10.  After  the  dismissal  of  a  petition  bv  tbe 
court  of  Insolvency,  the  petitioner  need  not 
apply  to  that  court  for  a  further  hearing  be- 
fore Dringlng  bis  petition  in  the  supreme 
judleiaf  eonrt.  Xd. 

Bbxetb  and  ITotbs. 

Genera]  inability  to  pay  debts  does  not  con- 
stitute insolvency.  419. 

Preferenee  t  question  of  fact   8^  89. 

Intent  to  prefer  la  Inferred  from  act  of  pref- 
erence. 884. 

Payment  not  in  usual  course  of  business  is 
^Tn'iTui/aflfafraud, within  Insolvent  Law.  884. 

Debtor  must  keep  proper  books  of  account 
to  entitle  him  to  discharge  106. 

Discbarffe  does  not  release  debts  due  State 
or  United  States.  691. 

Court  can  annul  dUcfaarge  under  composi- 
tion, 240. 

Claims  may  be  expunged  by  appellate 

court.  4S0. 

Claim  for  rent  not  yet  accrued  la  not  prova- 
ble. 686. 

Commissioners  have  law  and  equity  powers 
In  allowing  or  rejecting  cl^ms.  606. 

raSURANOE* 

I.  FiRB. 

IX.  Lnv. 

IIL  FOBSUH  OOUPAinES. 

BRIBTg  AND  NOTBS. 

See  BENEFIT  S001ETIB8. 

I.  Fnu. 

1.  Special  agsnt  of  company  to  receive 
and  forward  applications,  deliver  policies,  and 
receive  premiums  cannot  vary  terms  ot 
policy  requiringwrltten  notice  of  removal  of 
property.  PiUnam  Tool  Co.  v.  SHtchburv  Mut, 
Int.  Oo.  (Mass.)  386. 

2.  The  insurer  under  the  original  policy 
has  an  insuraUe  interest  which  he  can 
contract  toprotect.  Manufat^wnrt  F.  d  M. 
In*.  Oo.  V.  Wettmm  Im.  Oo,  (Haa8.)601. 

8.  Where  a  contract  to  reinsure  stipulated 
that  the  policy  was  to  be  subject  to  the 
same  conditions*  etc.,  as  are  or  may  be 
adopted  by  the  company  reinsured,  the 
company  reinsuring  binds  Itself  by  what  might 
be  adopted  by  the  former  company,  properly 
pertaining  to  the  risk  it  was  reinsuring.  la. 

4.  Where  the  original  policy  provides  that 
It  should  be  void  upon  a  change  of  title 
not  assented  to  in  writing  by  the  company,  the 
company  reinsuring  was  bonnd  wr  the 
assent  in  writing  to  tms  change,  and  also  to 
the  assignment  of  the  policy,  where  the  trus- 
tee to  whom  the  policy  was  payable  foreclosed 
the  mortgage,  and  the  property  was  bought  in 
by  an  agent  of  the  mortgage  bondholders.  Id. 

5.  Where  It  is  provided  that  the  policy 
should  be  void  upon  a  sale  of  the  property 
wlUiout  the  company's  assent;  and  the  assured 
conveyed  by  deeda  dulj  recorded,  teoeiring  a 
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Ixmd  for  reconveyance  upon  indemnity  agfdnst 
liability  as  surety;  the  bond  not  doIdk  re- 
corded, but  tbe  grantee,  wltli  the  knowledge 
of  the  aeaured,  ^vlng  a  mortgage  which  was 
recorded,  without  seiu,  and  notnmg  being  paid 
upon  it;  and,  after  the  destrucuon  of  the 
property,  tbe  mvrtgmgp  was  discharged  and 
the  property  recooTeyed, — tbe  aaaurad  may 
recover  upon  the  policy.  A-jNntT.  Tradert  F. 
Int.  Oo.  (Mass.)  467. 

8.  A  policy  conditioned  to  be  void  upon 
alienation  by  sale  or  otherwise  is  not 
avoided  by  a  morts»ffe.   Cited  In  Id.  4S8. 

7.  A  stipulation  In  a  policy,  that  a  house 
was  to  be  "occupied  all  the  year  round,"  Is 
satisfied  If  pennaaeat  oeenpation  was 
remimed  so  loa^  b^bve  the  nre  that  the 
temporary  absence  of  the  occupant  pldnly 
appears  to  have  no  connection  with  the  loss. 
lanff  r.  P^aniK  Amtr.  Oo.  (Blaas.)  887. 

8.  If  natter  misrepresented  incFeases 
tbe  risk.  It  may  defeat  the  policy,  although 
not  made  with  intent  to  deceive.  Id. 

9.  Or-erestimates  of  value  in  proofs  of 
loss,  not  fraudulently  made,  will  not  avoid 
a  policy.  proTlding  that  It  shall  be  void  upon 
an  attempt  to  defraud  tbe  company  before  or 
after  loss.  Tbiow  t.  Barinafidd  F.  A  M.  In*. 
Oo.  (Mass.)  484. 

10.  Nor  will  such  overestimates  ren^ 
der  proofs  of  loss  Insnffleient  as  a  wrl^ 
ten  statement  of  loss  to  render  the  company 
liable.  Id. 

11.  The  neglect  of  the  insured  to  fbmlsh 
a  detailed  statement  of  loss*  under  a  Mas- 
sachusetts standard  fire  policy,  will  not  of  It- 
self defeat  the  claim.  Id. 

19.  A  provision  requiring  the  proof  of  loss 
to  '*8et  fbrth  ail  other  inaarance  In  detail," 
Is  satisfled  by  setting  out  a  i^py  of  the  de- 
■eriptlon  of  the  property  insured  by  another 
polic^,  as  stated  thernn.  Id. 

18.  When  goods  In  two  separate  buildings 
are  covered  by  one  policy,  and  are  made  dis- 
tinct subjects  of  insurance,  ttte  proof  of  loss 
should  state  the  dawagee  to  goods  in  each 
bnildlnff.  Id. 

14.  An  Insurance  oinnpany-  can  not  be 
cha^iped  bv  trustee  process  for  a  loss 
under  its  policy  until  tbe  proofs  of  loss  have 
been  furnished.  ISi^earton  v.  Ifiekenon  (Me.) 
798. 

15.  After  the  mortgM^  of  property 
damaged  by  fire  has  given  t^e  notice  provided 
by  the  statute  to  the  underwriter,  he  may 
fturadsh  the  preliminary  proolb  of  loss.  Id. 

16.  Such  proofii  may  be  waived  by  the 
underwriter:  and  waiver  ia  a  question  for  the 
jury.  HL 

U.  Ufk. 

17.  Where  a  polity  provided  that  Immediate 
notice  of  death  should  he  given,  the  de- 
fense of  fidlore  to  give  such  notice  Is  not 
binding,  where  not  eat  up  in  the  answer. 
Oobum  T.  TraeeUn  Im.  Oo.  (Haas.)  183. 

18.  Where  the  declaration  alleged  that 
death  was  caused  by  accidents  means, 
under  a  denial  thereof,  tbe  defense  that 

H.  B.  B.,  T.  V. 


death  was  caused  by  intentlonel  bjMv  ^ 
not  open.  J3. 

10.  The  burden  of  iifigfclliiiig  tbe  ee- 
eurrence  of  conditloae  delbatiag  tke 
poller  is  not  upon  tlie  par^  seddng  to  an- 
f OFce  uie  policy.  Id. 

in.  FoR«fflr  OoKPum. 

20.  When  the  loss  of  a  lieease  to  a  fbr- 
eign  insurance  company  is  showo,  the  fane 
thereof  may  be  provea  parol  evidence, 
where  the  law  does  not  require  it  to  be  re- 
corded.  Incoming  F.  In*,  v.  Wright (S^)m. 

31.  Upon  such  proof,  the  copy  of  by4aws 
is  presumed  to  have  been  iUed  with  the 
secretary  of  state.  Id. 

22.  In  the  Act  of  1874,  No.  1,  prohiUthig 
such  company  from  doing  buslnees  Id  (he 
State  unless  it  was  **respoaslble  1?  the 
laws  of  the  State"  in  which  it  was  litaaled 
for  the  nwleets  of  its  eyeiits.  the  void 
"laws"  Includes  not  only  stalutoiybat  ooa- 
monlaw.  Id. 

Bbisfb  akd  Norn. 

A|fent  authorized  to  receive  applIcallcHu 
and  collect  assessments  cannot  waive  condi- 
tions.   389.  643. 

Agent  cannot  w^ve  provisions  in  policj. 
186. 

Company  is  liable  for  acts  and  ne^ects  fi 
Its  agents,  643. 

Flrei  construction  preventing  avcddance  of 
policy  is  preferred.  815. 

Policy  avQided  by  Bubetantlal  mlsstatemal 
of  facts.   888,  880. 

Policy  avoided  by  change  of  title  irftboot 
consent  of  cmnpany.  603. 

There  may  be  alienation  of  title  avoldfu 
polity,  and  still  an  Insuralde  interest  left.  45£ 

Avoidance  by  nonocciqMm^.  88^391. 

Acceptance  (tf  premlnms  after  knowledge  of 
forfeiture  Is  waiver.  818. 

Essentials  of  proof  of  loss.  48B. 

Preliminary  proofs  of  loss  may  be  wdred. 
289,  798. 

Ufei  policy  is  not  innlldated  oeattioo 
of  party's  Interest  In  life  of  Inauied.  IftS. 
Any  statement  relating  to  risk  Is  wansa^. 

880. 

Sickness  accompanied  by  deHriom  doei  mt 
excuse  nonpayment  of  iranhima.  810. 

Death  resaldog  from  IntmUmal  act  (Gotten 
does  not  avoid  pMlcy.  U4. 

Immediate  notioe  of  death  provided  fbrii 
policy  means  reasonable  notice.  185. 

Waiver  (tf  necessity  of  giving  such  notioe  h 
quesUon  ttx  juzy.  184. 

INTEREST.  See  Aaajima,  8;  Dinat 

AMD  LmACT,  Till.;  MOBTOAOS,  81. 

HfTipEtSTACT    OOKMBBCB.  See 

COaHBBCB. 
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bers  for  money,  is  not  a  wrnXm,  Oom.  v.  Bwiff 
(HasB.)  1T7. 

18.  Oq  a  complfdDt  for  illegally  BelliDg  U- 
quora,  «Tldesce  by  the  defendant  that  liquor  on 
£l8  pronlses  belonged  tc;  a  dab  of  wnioh  be 
was  a  member,  ana  that  ao  member  had  any 
rifl^t  to  sell  any,  (s  competent  in  rebuttal  of 
government  witnesses  that  defendant  had  sold 
some  to  them.    (km.  v.  Qeary  (Mass.)  711. 

14.  If  a  person  pay*  for  only  part  of  li- 
quor In  a  bottle  which  is  passed  to  him  for 
that  purpose,  and  he  retains  possession  of  the 
entire  contents,  simply  using  a  glass  lo  taste 
the  quality  of  the  liquor,  and  take*  it  all 
away*  there  is  a  eompliBta  mIai  14. 

16.  An  action  under  Pub.  Btat.  dbi^.  100.  g 
24,  for  penalty  for  aalee  of  liquor  to  a 
minor*  is  barred  within  one  year.  (yOoniuU 
T.  (/Zmtv  qbas.)  286. 

16.  The  penalty  cannot  be  recoTered  for 
sales  to  children  who  were  only  meaaen- 
fS&rm  of  their  mothw  la  delivering  the 
whiskey  to  her,  and  who  drank  none  them- 
selves. Id. 

17.  A  servant  cannot  be  convicted  of  an 
illegal  sale  of  liquor  on  the  premises,  in  the 
proseace  and  under  the  control  of  bis  mas- 
ter.  Oom.  T.  Godfrey  ^lass.)  281- 

18.  The  burden  of  proving  that  an  111^^ 
sale  by  a  Berraat  was  mwa»  by  the  mas- 
ter's authority  or  consent  isupon  the  State, 
and  is  a  question  of  facL    Oom.  v. 
(Mass.)  368. 

10.  One  keeplnc  liquor  for  sale  is  bound 
to  know  its  kind  aud  quality.  Com.  v.  Sawrjf 
(Mass.)  186. 

20.  If  one  keeps  beer  containing  alcohol  for 
sale  without  a  license,  Intendiog  that  it  shall 
not  contain  more  than  8  per  cent  of  alcohol, 
and  by  ndrtake  bays  beer  contaialn^ 
more  than  this  amount  of  aleohol,  he  may 
be  said  to  keep  it  with  intention  of  selling^ 
It,  unless  his  intention  is  that  Uie  quantity  of 
alcohol  shall  be  ascertained  by  an  analysis  be- 
fore the  beer  Is  exposed  for  sale.  Id. 

31.  A  defendant  whose  license  has  been 
revoked  can  not  defend  against  a  com- 
plaint for  unlawfully  keeping;  liquors  upon 
the  g^nad  that  he  had  no  opportunity 
to  be  heard  upon  the  revocation.  Oom.  v. 
Waa  (Mass.)  MB. 

89.  The  dlscxetlon  of  the  board  of  ald^men 
in  refodng  a  cratiananee  is  not  review* 
able  In  another  proceeding,  to  which  the  board 
is  not  a  party,  id. 

38.  Seasons  of  appeal  fSrom  the  seatenee 

of  a  district  court  lor  keflping>  iatoxicating 
liquors  for  sale  in  violation  of  Pub.  Stat.  chap. 
596,  amended  by  chap.  684.  must  be  filed  at 
least  five  days  before  the  sitting  of  court.  In- 
stead of  the  second  day  of  the  terto-  Dennanv 
V.  F<&M^(R.L)  888. 

b.  Indietmentt;  Oomplaintt. 

34.  An  indictment  for  a  liquor  nuisance, 
describing;  the  building*  as  "a  certain 
.  bulldinK  occupied  by  the  said  H  as  a  saloon, 
18.  The  purchase  of  liquors  by  a  bona  fiSa  \  situated  at  the  comer  of^D  Squar^ria  Mud  C^,*' 
elab*  and  distribution  asMnjr  Its 

H.  B.  B,.  T.  V. 


IHTOXICATING  LK^UOBS. 
L  RaooTXBT  OF  Pbicb;  Damaobb. 
n.  Licanm;  Bond. 
ni.  Skabch  akd  Bbizurk. 

ly.  ElBBFino  TOK  Salb;  Sale. 

a.  In  Qeneral;  Sale  to  Club;  Infa/nU; 

b.  Indietmentt;  GompiainU. 

c.  Bfvidmee. 
Brievb  akd  Notes. 

See  CouKBBCE;  CiuinNAL  Law,  18-nS4;  Ihh- 

KKSPBB,  1;  JdBT,  1. 

I.  Rkcovkry  op  Pbiob;  Dauaobs. 

1.  Under  a  statute  providing  that  the  prices 
of  Uquore  sold  bv  orders  in  any  town  where 
they  cannot  be  utwfully  sold  shall  not  be  re- 
coverable,plaintiff  sendingr  into  the  State, 
to  take  oKTders,  amnts  vnu>  knew  that 
bngrwrv  iatendea  to  sell  in  violatim  of 
law,  is  chargeable  with  knowledge  of  agents, 
and  cannot  recover  prlee.  JiMsf  v.  Ben- 
neU  (CooQ.)  616. 

8.  That  the  agent  had  no  authwiiy  to  perfect 
■ales  does  not  alter  the  case. 

8.  Plaintiff  having  a  fourth-class  license  can 
not  reoover  for  the  sale  of  liquors  made 
on  the  premises  of  hts  customers  by  his 
te*mster.   Murphy  v.  MeJfvUf/  (Mass.)  899. 

4.  A  notice:  "I  forbid  you  selling*  or  de- 
livering liquor  to  T.  (BigQed)  T.  J.  R.^  is  suf 
ficient.  under  Pub.  Stat.  chap.  100,  %  89.  Tay- 
lor y,  Gbmrff  (Mass.)  123. 

6.  The  vmnan  aotifled  selUas  liquor 
thOTeafter  Is  liable  for  damages  to  the  per- 
son giving  the  notice.  M. 

ft.  AekUd  of  the  person  having  such  habit, 
although  an  adult,  may  sue  fiir  such  dam- 
ages. Id. 

n.  LlOENBS;  BOKD. 

7.  The  maintenance  of  enrtaias  la  winr 
d«nra>  so  as  to  interfwe  with  the  view  of  the 
interlw  of  a  building,  Is  a  violatioa  of  a  11- 
eonse.  Oom.  v.  Moore  (Haas.)  801. 

8.  The  oonatitutional  amendment  of  Blay  IS, 
1880,  prohibitinK  the  sale  of  liquors,  did  not 
take  away  the  r^t  of  aetion  upon  a  bend 
given  upon  an  application  for  a  license,  under 
Pub.  Stat.  chap.  87.  Oogffeihaa  y.  Grwe»{fl.l.) 
886. 

m.  Sbabob  axo  Skizusb. 

8.  Pub.  Laws,  chap.  596,  authorlring  seizure 
of  liquors,  is  not  unconstitutional  in  not  requir- 
ing uie  warrant  to  definitely  describe  the 
place  to  be  searched  and  the  thing  to  be 
beized.  Be  Pitepatriek      1.)  mn. 

10.  Nor  is  it  an  unauthorized  exercise  of 
legislative  authority.  Id. 

11.  A  search  and  seizure  warrant  can  be 
executed  in  the  aieht-time,  under  the  stat- 
ute.   Com.  V.  Hindi  ^iass.)  166. 

IV.  Kbbpiho  voa  Sale;  Bale. 

a.  in  GoHsnd;  Sab  ta  Obib/li^lantB;  LUmi$. 
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2S.  A  complaint  that  defendant  is  guilty  of 
keepinff  a  tenement  for  illegal  Mle  of 

liquors  Is  not  oncertaln.  Oom.  v.  Oatla- 
gher(lAaaB.)  116. 

36.  Such  complatnt  need  not  cootatn  any 
other  negifttion  of  mnihmcilar  to  keep  or 
sell  Itquon.    Oom.  t.  Bruai»  (Iusb.)  119. 

87.  Where  the  complaint  Is  sworn  to  be- 
fore a  Justice,  It  will  be  presumed  the  court 
was  not  In  seeeion  at  the  time.  Id. 

S8.  An  objection  to  the  form  of  warrant 
must  be  taken  in  the  district  court.  Id. 

29.  A  complaint  charging  transporta- 
tion of  liquors  fr<im  **p|ace  to  place** 
within  the  State  la  not  sufficient.  StaU  t. 
Lashug  (Me.)  851. 

SO.  The  complaint  ahonld  deslsnat*  the 
places.  Id. 

31.  A  complaint  for  sale  to  a  minor  must 
set  forth  minority.  Oom.  v.  Fowtar  (Mass.) 
888. 

83.  A  sale  by  a  unltcenaed  person  to  the 
agent  of  undttdoaed  princl^  must  be 
ehaiwed  to  have  been  saade  to  the  ag^t; 
■otherwue  If  the  principal  be  disclosed.  Id. 

88.  An  Indictment  ehargins  the  keeping 
for  sale  "of  a  quantttr  of  malt  Uqaor  koow  n 
as  ale,  to  wit,  ten  gallons  of  ale,'*  describes  an 
-offense  agalnsc  Gen.  Laws,  chap.  209,  g  18. 
■StaU  T.  .^nkina  (N.  H.)  67. 

84.  A  complaint  oharalng  the  unlawful 
keeping  of  liquors  for  sale,  with  oontinu- 
anao  between  certain  dates,  must  ha  sustained 
^  proof  of  acts  at  times  spedfled.  Oom.  t. 
Ardy  (Mass.)  710. 

85.  A  complaint  for  unlawfully  e^^oslng 
■and  keeping  liquors  fw  sale  Is  mutainea 
by  proof  ozke^^lng  for  sale  without  proof 
of  exposing.    Oom.     t<^  (Mass.)  713. 

86.  An  indictment,  that  the  defendant,  hav- 
ing control  of  a  building,  permitted  the 
il&gal  sale  of  liquors,  u  not  sustained  by 
proof  that,  on  notice  of  sale,  he  did  not  take 
possession  of  the  premises  as  provided  by 
the  Public  Statutes.  Cbm.  v.FmtwDhA(MaBB.) 
086. 

87.  Albrmer  convietlon  for  keeping  a 

tenement  for  illegal  sale  of  Uqnora  bars  a 
complaint  for  keeping  same  tenement  for 
portion  of  lime  covered  by  former  proceeding. 
(km.  V.  DunsUr  (Mass.)  115, 

c.  JBotdmoe. 

88.  Stat  1887.  chap.  414,  making  posting 
of  liquor-tax  receipts  in  premises  evidence 
of  keeping  premises  for  sale  of  Ilqnon,  is 
valid,    thm.  v.  Uhrig  (Mass.)  709. 

89.  The  Statute  of  1887,  declaring  that  the 
payment  of  the  special  tax  as  a  Uqoor 
seller  shall  be  primafiuia  eridence  that  the 
party  is  a  cmunon  seller  of  liquors,  only 
means  that  such  evidence  Is  sufficient  to  Justify 
the  jury  in  finding  him  guilty, if  satisfled  there- 
of beyond  a  reasonable  doubt.  State  v.  IrUcz- 
■ietMng  Liquors  (Me.)  8S3. 

40.  On  the  trial  of  a  complaint  for  keep- 
ing a  tenement  for  the  illegal  sale  of  liquors, 
under  Pub.  Stat,  ohap,  101,  the  State  need 

M.  B.  a.,  T.  T. 


not  prove  an  act  of  sale  or  offer  for  sale. 

Chm.  V.  Boyle  (Mass.)  259. 

41.  That  the  defendant  kept  the  premises 
for  such  illegal  nse  may  be  prored  by 

other  evidence  than  that  of  spedoc  sales.  lA. 

4S.  On  a  complaint  for  illegally  keeping 
liquors  at  S,  where  the  honse  is  located  on 
the  line  between  S  and  C.  evideaee 
showing  whatllqnors  were  foniUlinCIs 

competent    Oom.  y.  Downey  (Mass.)  268. 

48.  On  trial  for  maintaining  a  liquor  nni- 
sance.clrcumstances attending  the  diseovery 
of  whiskey  in  the  defendant's  bar>room 
may  be  proved.    Com.  v.  Loeko  (Mass.)  496. 

44.  From  the  presence  of,  and  attempt  to  cod- 
ceal ,  liquor  in  such  bar-room*  the  Jury  can 
infer  that  it  was  kept  there  tar  an  nnlawfol 
sale.  Id. 

45.  If  Uqoor  was  kept  In  the  defendant's 
bar-room  for  sale  by  his  barkeepra^  the 
jury  can  Infer  that  It  was  with  the  dwendaotfs 
consent  Id. 

46.  On  the  trial  of  a  complaint  for  keep* 
ing  a  liquor  nuisance  between  eertaui 
dates*  evidence  of  sales  made  to  one  who 
testified  be  had  been  a  drunkard  during  the 
past  year,  and  that  he  was  known  tohaTeoeea 
such  by  the  defendant,  Is  admissible.  Cm. 
V.  ifcW(Mass.)  896. 

47.  Evidence  was  admissible  that  the 
defendant  testified  In  another  case  that  he 
knew  such  person  was  frequently  intoxicated, 
but  bad  never  sold  liquorto  mm  while i»- 
toxicated*  although  he  had  at  other  timet. 
Id. 

48.  On  the  trial  of  a  complaint  for  keroiDg 
intoxicating  liquors,  where  there  is  a  conflict 
between  a  witness  for  the  government 
and  the  defendant  as  to  declaraUons  by  the 
latter,  an  instruction  that  tbe  goveronrait 
must  prove  its  allegations  beyond  a  reasraaUe 
doubt,  and  that  the  jury  should  oondda  tbe 
intelligence,  memory,  and  accuracy  tbe 
government's  witness,  Is  sufficient  Oom.  v. 
aAnMM  (Mass.)  311. 

.  49.  The  refusal  of  the  judge  to  fnstruct  the 
jury  to  look  with  distrust  upon  wHmissiis 
purchasing  liquor  for  the  purpose  of  mak- 
ing compwintt  SHStaiaed;  the  weight  to 
be  given  to  the  testimony  of  such  witoeases 
Is  for  the  jury.    Oom.  v.  IngenoU  (Mass.)  18& 

60.  Whether  an  allegation  thax  thepar* 
son  to  whom  a  liquor  sale  waa  mad*  was 
unknown  to  the  complainant  Is  aastainad 
by  the  evidenee  is  a  question  for  the  iarf, 
where  the  State's  witness  testified  as  to  tdllux 
such  person's  name  to  tbe  complainant,  sua 
the  latter  testified  that  he  would  not  like  to 
say  whether  the  witness  had  done  so  w  aot 
0am.  V.  Fraa  (Mass.)  344. 

CI.  Where  liquor  was  iwdered  fross 
HlUbory  by  a  resident  of  Woreester, 

and  was  delivered,  p^d,  and  receipted  for  in 
the  latter  place,  it  Is  sufficient  evidence  of  a  sale 
therein.    Oom.  v.  8hum  (Mass.)  170. 

63.  The  rooeipt  for  imyment.  signed  hy 
an  agent  fSor  the  defendant,  affwis  smdo 
evidence  that  the  transaction  was  a  sale  the 
defendant  through  his  sgent  li. 
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58.  Where  the  putkfl  have  refused  to  pro- 
duce the  reoalpty  a  eopjr  ot  It  Is  »dmiasi< 
Ue.  Id. 

54.  Under  a  complaint  charging  the  bring- 
ing of  liquors  Into  a  non-Hcenfie  city,  eid- 
denee  U  competent  to  show  that  the  wm- 
sicnee  intended  to  violate  the  l»w. 
Com.     mtrper  (Mass.)  117. 

55.  It  WBj  be  ■hown  that  the  ewigpee 
wiM  reported  to  be  a  U^nor-dealer.  id. 

Bbibfb  abd  Hotbs. 

Until  revoked,  license  remains  In  full  force 
notwiUistandlng  illegal  sale  on  premises.  897. 

Notloenotto  seUi  form  and  requisites. 
128. 

Liability  of  seller  thareafter.  13S. 
Search  wnrrant  may  be  executed  in 

night-time.  156. 

S»ie  without  dellTeiy  is  not  prohibited  by 
stetute.  884. 

Agreement  to  sell  liquor  Is  not  a  sale.  884. 

Sale  to  children,  messengers  of  mother,  will 
not  support  charge  of  sale  lo  minor.  397. 

Sinrle  sale  Is  evidence  of  intent  to  keep  for 
aale.'  587;  contra,  259. 

IjiabilitT  of  master  for  illegal  sales  b7  a 
Mrvant.   369,  370. 

Bartender  selling  In  Tiolatlon  of  law.  In 
proprietor's  absence,  may  be  convicted.  360. 

Liquor-seller  is  Ix>und  to  know  quality  of 
liquor  he  sells.  187. 

Indiotment;  sufficiency.  68. 

Form  and  requisites  of  complaint  alleging 
maintenance  of  tenement  for  illegal  sale  of 
liquors.    117, 130. 

Complaint  charging  keeping  of  tenement  for 
illegal  sale  need  not  contain  any  alle^tion 
.  negatlrtng  authority  to  keep  or  sell  liquors. 


Complaint  charging  offense  of  keeping  11- 
-qaor,  with  a  eoritinuando.  711. 

Evidence  must  be  conflned  to  acts  done 
vlttalntime.  711. 

Prosecutor  must  give  good  descriDtion  of 
purchaser,  and  ignorance  of  name  does  not 

'defeat  process.  245. 

IllMal  sale  to  agent  of  undisclosed  principal 
-may  be  alleged  as  sale  to  ageot  or  ^noipal. 


JOINT  OBLIGORS.  Bee  Ruusb  akd 

DlSOHAOS,  1-S. 


JOINT-STOCK  COMPANIES. 

C0SPOKA.T10NB.  IL 


Sea 


Cvidenc^e  of  defendant's  knowledge  that 
.party  to  whom  he  was  selling  liquor  was  ha- 
bitual drunkard  is  admissible.  WJ. 

Statute  establishing  rule  of  prima  faeie  evi- 
dence is  constitutional.  868. 

Poeting  of  tax  receipts  as  evldenoe  of  keep- 
ing premises  for  Illegal  sale  of  liquors.  869. 

Upon  refusal  to  produce  rectfpt  for  llquw, 
-copy  Is  admissible.  170. 

JAIL  AND  JAILEBS.    See  Oouhtieb. 

The  yoremor  mi^  a.ppolBt  pereoas  to 
-buraire  Into  the  mwagement  of  the  St»te 
prbont  such  persons  cannot  summon  wit- 
oesses;  their  i^eport  l«  a  prlTlleBed  com- 
munication, and  not  actionable  without  proof 
of  express  nuUtce.  Be  8t(U»  iViam  Obmouwtm 
<R.  I.)  99. 

jr.  E.  R.,  T.  T. 


JOINT  TENANTS  AND  TENANTS 
nr  OOHMON.  Bee  PAsnncni. 

1.  The  object  of  Pub.  Stat.  chap.  179,  g§  6, 
7,  Is  to  enforce  a  penalty  against  tenants  In 
common  or  joint  tenants  who  knowingly  en- 
oroneh  upon  the  rights  of  their  eoten- 
a.nU.  j0nA>7Mv.BW(Mas8.)44a 

3.  Where  the  defendant  owned  half  of  the 
premises  and  the  other  half  descended  to  the 
pliUntlff  as  the  heir  of  the  wife  of  the  defend- 
ant; and  the  defendant,  believing  that  a  child 
born  during  his  marriage  was  bom  alive,  and 
tiud  he  was  tenant  by  curtenr  of  the  other  half 
of  the  premises,  cut  wood  thereon;  and,  on  a 
petition  for  partition,  it  was  determined  that 
the  child  was  not  bom  alive,  and  judgment 
was  rendered  a^Inst  him,— an  action  of  tort 
by  the  ptalntiii,  as  tenant  in  common,  for 
forfoltnr*  under  said  statute  does  not  lie; 
but  under  a  stipulation  fixing  the  Talue  of  the 
timbn,  a  Judgment  was  entwed  fw  damages. 
Id. 

8.  Atenant  in  commoomayFeeoTerfi!>oin 
his  eotenant  his  proportional  part  of  the 
ezpeaee  of  Improvementa,  used  by  them 
as  a  copartnership,  when  the  realty  Is  Individ- 
ual, and  not  firm,  property.  Jordan  v.  Bovie 
(Me.)  989. 

4.  Where  the  leasee  was  to  nsawure  a 
fam  md  pdqr  the  leaaor  one  hatf  the 

amount  of  aalea  therefrom,  they  are  tenants 
In  common;  and  the  lessee  cannot  sue  the 
loHor  for  taking  one  ^ft^^  of  the  wcwfi 
raised.    OonnM  v.  Bit^mond  (Oonn.)  411. 

6.  Under  such  agreement,  the  feasor  may 
sne  for  the  share  ot  monej*  received  by 
the  lessee  for  such  portion  of  the  ctope  as 
were  sold  by  the  latter;  and  nothing  can  be  de- 
ducted for  ue  cost  of  pfodncttim,  Bidmond 
▼.aMtne«(Conn.)  418. 

Brxbtb  ahd  Notxs. 

Rights  of  cotenanf  of  land  rented  on  shares 
for  crops  sold  b7  ootenanL  41S-414. 

JUDOKSNT.  Bee  C<uraBAOF,  S. 

1.  The  doctrine  of  est<^ppel  by  Judgment 
is  not  appUuible  to  a  ease  amlmlato^ 
in  its  nature.  Dev>ejf  v.  BL  Albaru  Tnut  Co. 
(Vt.)868. 

3.  Parties.  A*s  asdgnees  for  creditors 
filed  a  bill  against  B.  A's  partner,  for  an  ac- 
count. It  appeared  A  had  purchased  secorl- 
ties  in  his  own  name  with  firm  funds,  and  the 
master  reported  a  balance  due  from  A  to  B. 
The  aadgnee  sold  the  securities.  Hdd,  B  was 
estopped  by  the  decree  from  claiming  them. 
Badgt*  T.  BuOoek  (R  I)  90. 

8.  When  the  defendant  has  a  choice  of 
setting  np  a  matter  of  defonse  or  of  solns 
upon  It  In  another  action,  If  he  chooses  ruA  to 
set  It  up  In  defense  the  Jad^ment  In  that  ac- 
tion does  not  bar  a  subsequent  suit  by  him. 
Cited  in  Sunt  v.  Broton  (Mass.)  818. 
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4.  Where  the  defendant,  pmonally  Mrred 
with  the  wilt,  enteri  an  appearance,  a  judg- 
ment against  him  br  default  Is  not  render^ 
in  bis  absence,  wltBln  Pub.  Stat.  chap.  187, 
%  23,  providing  for  review,  where  a  judg- 
ment has  been  rendered  in  the  absence  oi  the 
petitioner  and  without  his  knowledge.  Biiei/ 
V.  SaU  (Haas.)  699. 

BBBn  ABD  Nom. 

Setjudkaia.  81. 

Questions  in  Issne.  M. 

Not  conclude  party  prerented  bom  avaiUng 
himself  of  defense.  ^S. 

Kor  one  not  party  to  proceeding.  890. 

JimiSDIOnON.   See  Codktb,  1.  2. 

JURY.  See  OoNsrmmoNAi,  Law,  8,  4. 

1.  On  oomplaint  for  illegal  keeping  of 
Uonors.  it  Is  no  oUection  to  a  juror  that 
helsamefliberofalAwandOrdOTlioaine, 
without  ^xoot  OuA  such  assoeiattoa  haa  Ini- 
tiated the  proMcatlon.  Oom.  t.  BurrougAi 
(Ham.)  aw. 

5.  The  par^  objecting  to  Inror  cannot  sub- 
ject him  to  a  irrirw-ttwrninliinilnii  ■  Id, 

BhIBPB  Ain>  NOTBB. 

Defendant  may  make  inquiry  of  juror  as  to 
connection  with  association  founded  to  enforce 
law  which  he  is  charged  with  violating.  261. 

Cannot  act  by  majority.  BM. 

I.AOHEB. 

The  defenee  of  lachea  may  be  Interposed  by 
demurrer  fat  equity.  I^i^  t.  Priee  (Mais.) 
OBI. 

Bbibvb  ahd  Notbs. 
Ineqni^.   661,  756. 
XtANDLORD  AND  TENANT.  See  Ap- 

FEAI.  AKD  BRBOB,  24,  26;  IHSOLTBNOT, 

12;  Joint  Trnahtb  and  Tknantb  m 
OoMHOiT,  4,  5;  KBeuoBHOB,  8;  Sracmo 
pBBTORVAKOa,  1;  Watbbb  ud  Waisbt 
COUBBBB,  9,  10. 

1.  Wliere  the  i^uanuity  of  a  lease  is 
Jbrced.  the  lessor  may  treat  the  leue  as  in- 
TftUd.  Brookt  v.  Allen  (Mass.)  747. 

2.  Notice  to  quit  for  nonpayment  of  rent 
does  not  reecind  the  lease.  Id. 

8.  The  reeelMloB  of  a  lease  to  an  indS- 
vldnal  will  not  relate  back  so  as  to  make 
flni  of  which  he  is  a  member  liable  for  use 
and  occapation,  prior  to  rescission.  Id. 

4.  The  contraet  ef  a  firm  for  rent  will 
not  be  Implied  from  use  and  occupation  had 
under  an  exwess  oootraet  with  a  partner. 

Id. 

0.  A  landlord  must  try  to  get  rent  flxed 
by  an  appraisal  which  is  provided  for  by  the 
lease,  ana  fall,  before  be  can  sue  the  tenant 
therefor.   Sherman  v.Coib  (R  I.)  671. 

6.  A  tenant  holding  over  without  a  new 
contract  m^  be  treated  as  a  trespasser,  or 
as  a  tenant  for  the  same  term  as  the  previous 
one.  iVpeftlMM  Onm^  Sm.  Bank  r.  BaSL  ffl. 
L)881. 

X.  S.  R.,  T.  T. 


7.  A  tenant  holding  over  br  pennl»> 
slon  of  his  landlord  is  only  llaUe  for  rent 
fi»r  the  period  of  his  oceupatiea,  unless  he 
exceeds  the  permission;  and  if  the  laodloid 
accepts  a  surrender  from  him,  he  Is  liable  for 
rent  only  up  to  such  acceptance.  M. 

8.  Where,  after  the  service  of  a  notice  to 
quit  the  premiaee,  the  (»eenpant  rTirlraft- 
S>eB  the  premisea  with  another  party,  sach 
occupancy  of  the  premises  is  n»rded  at  that 
(rftheperscoiBotiaed.  iVoyT.mwIsUOlaa.) 
898. 

9.  A  nsladeseriptlon.  in  the  writ  to  re> 
eever  the  po— wsalen  of  the  premises,  u 
to  the  name  of  (he  street  on  which  they  are 
located,  is  not  Ibtal,  If  they  are  dearn  de- 
scribed. Id. 

10.  The  only  rMsedy  of  a  lessee  fbrthe 
lessor's  failure  to  repair  a  staUe  floor  aa 
agi'eed»  within  a  reasonable  time.  Is  ac- 
tion in  contract.  TVtOb  v.  Q&btrt  Mfg.  Cb. 
(Mass.)  168. 

11.  Whether  a  landlord^  kaowlac  tbe 
defeetiTe  covering  of  a  cei^ool,  had  as^ 
Ilmntly  omitted  to  lafcrm  the  tmA 

and  whether  the  latter,  falling  into  the  same, 
was  injured  thereby  by  reason  of  wast  of 
proper  examination,  la  a  question  fi>r  the  Jn- 
ry.   Oowen  v.  AtndoKond  (Mass.)  348. 

12.  Eacoeption  to  rule  ttiat  leseee  cid 
not  maintain  an  action  except  under  war- 
ranty by  the  lessor,  stated.  Id, 

18.  Where  It  i^ipears  the  tenant  could  have 
prevented  the  flul  of  snow  fhwa  the  roof 
by  using  l-eaaonable  can.  the  laadlcwd  Is  ani 
liable  lOT  an  faijury  fmn  Its  fidl.  Ol^fbrdr. 
Atimtic  Cotton  MUb  (Mass.)  666. 

14.  A  landlord  Is  not  liable  for  a  per- 
sonal Injury  from  down  the  wdl  of 
an  elevator,  occasionea  by  the  nnlocUu 
of  the  elevator  door  by  the  tenant,  who  o» 
tained  the  key  without  tiie  landlord's  know- 
ledge.  Sand^nde  v.  Poteen  (Mass.)  179. 

16.  The  accident  having  occurred  In  a  dtv 
which  had  nevw  accepted  the  statute  provia- 
ing  tta  the  inspection  of  buildings,  such  Act 
does  not  ^ply  to  the  case.  Id. 

16.  Where  a  tenant  enters  into  posaaa- 
sion  under  a  lease,  the  building  Is  not  ooder 
the  landlord's  control.  Oom.  t.  Wentmrtk 
(Mass.)  586. 

17.  The  notice  to  a  tenant  at  wlU  bht 
require  him  to  quit  at  any  time  therein  naowi 
SUckneg     Burice  (K.  H.)  69. 

Bbibpb  ukd  Kom. 

Landlord  la  notHable  for  tajory  from  M 
of  snow  from  honae  In  teaanrs  poeaeiJiiB 

666,  067. 

Liability  generally  for  dangotms  condlltOB 
of  leased  premises.  867. 

Tenant  is  liable  fbr  defective  premises  only 
when  he  has  entire  control  at  same.  180. 

Not  liable  for  ordinary  wear  and  tear  li 
premises.  169. 

Notice  to  quit  is  acknowIedoHM  of  le- 
lation  of  landlord  aid  tenant.  749. 

In  tenancy  at  will.  69. 
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LEWD  AND  LASCIVIOUS  COHABI- 
TATION. 
An  indictment  under  Rev.  Laws,  §  4S41, 
that  the  defendant,  ''being  a  man,"  was  found 
In  bed  with  another  man'a  wife  "under  cir- 
CQBStances  affording  preflumptfon  of  illicit  in- 
tention." ifl  bad  In  not  alleging  what  the  il- 
licit intemtioD  was.  State ■7TMaer(Vl.)79J. 

UBEZ.  AND  SLANDER. 

1.  The  report  ef  persons  appointed 

by  the  ffOTernor  to  inqnire  Into  the  maDage- 
ment  of  the  State  prison  is  a  orlTileeed 

communicatioD,  and  not  actiooable  wltboot 
proof  of  ezpresB  malice.  Be  SUUe  Priatm  Com- 
mUnon  (R  I.)  OB. 

S.  Where  plalDtifl  advertiBed  for  Bale  as  first 
qaallty,  stockings  made  by  defendant,  de- 
fendant's publtoatlon  that  his  stocklDgs 
should  not  oe  judged  by  those  sold  by  plain- 
tiff, because  they  had  been  sold  to  him  at  a  re- 
duced price  because  damaged  in  the  dye  bouse. 
Is  not  actionable  in  the  absence  of  proof 
of  special  damage.  Boj/iiion  r.  Skatoatoek- 
ing  Vo.  (Mass.)  737. 

8.  The  declaration  must  show  that  the 
words  apfdied  to  tbe  plaintiff*  the  sense 
in  which  used,  and  how  defamatory.  General 
all^atloiu  vdA  innuendoes  ue  not  enough. 
M^dOuim  T.  Lemble  (Mass.)  074. 
4.  To  recover  damages  for  an  lujnry  to  busi- 
9,  It  must  be  all^M  that  tbe  words  were 


KbUshed  concerning  tbe  plaintiff  in 
business  relations.  Id. 
5.  Where  tbe  words  allied  to  have  been 
published  do  not  indieato  their  appUd^ 
tion  to  plaintiff^  and  their  meaning,  as  im- 
putiog  what  would  expose  him  to  hatred  or 
ridicule,  is  not  intelligible, — a  demurrer  to  the 
decUiatlon  Is  properly  sustained.  Id. 

8.  In  an  action  for  slander,  evidence  that 
the  defendant  had  slandered  other  po^ 
sons  sfHiie  years  before  is  laadsdsslble. 
auUinaik  t.  O'Zsary  (Uass.)  896. 

BBIEm  Ain>  NOTBB. 

Words  inluring  peram's  trade  or  bosliiefls 
are  actloDable.  728. 

But  words  not  accusing  him  of  crime  or  Im- 
morally, and  not  exposing  him  to  public  con- 
tempt or  ridicule,  are  not.  376. 

Plaintiff  must  show  special  damages.  788. 

Question  of  libel  is  fw  jury.  787. 

Utterance  of  idmflar  slander  concerning 
plaintiff  Ib  allowed  and  admitted  Id  evldenee 
on  issue  of  actual  malice;  but  evidence  of  dif- 
ferent calimmy  of  pl»hitlff  is  inadmissible.  897. 

UCENBE.  See  Eubkeht,  8;  Iktozioat- 
ina  Liquors,  XL 

.  BBnura  AHD  NoTn. 
Coupled  with  Interest,  ia  IrrerocaUe.  479. 
Parol,  is  rerooable.  B16l 

UEN. 

L  Upon  Ashcau. 
n.  Uechanios'. 

Banra  axd  Notes. 
See  OuARDiAK  AND  Wabd. 

B.  B.  X.,  T.  T. 


L  Upon  Anihau. 

1.  Pub.  Stat.  chap.  198,  g  8S,  giving  a  Hen 
upon  domesUe  animals  for  their  kee^ng,  is 
strlotlr  constraad.  Htwm  t.  Mavaeomh 
(Ma8B.y&68. 

3.  A  party  claiming  such  Hen  must  prove 
that  the  n-*— 11%  wne  bnmglit  to  his 
prsmtsns  with  the  owner's  eooseat*  Jtf- 

8.  A  mortncor  of  animals  la  not  tbe 
owB«r»  witbm  tCe  statute.  Id. 

4.  Consent  is -not  inftrrad  from  the  f set 
that  the  mortgagee  leaves  the  property  with 
the  mortgagor,  where  tlie  properly  is  such  as 
is  usually  cared  for  by  the  owner.  Id, 

6.  A  mortgaKe  upon  horses,  providing 
that  any  lien  or  third  persons  affecting  the 
property  may  be  discharged  before  rendering 
the  surplus  to  the  mortg^m*,  does  not  is^i^ 
consent  to  subject  the  hones  to  a  lien  me 
keeping*.  lA. 

0.  A  bnUdlnff  areeted  1v  Wb  in  the 
possessimi  of  the  land  nnder  abond  for 

a  deed,  should  be  attached  as  real  estate  to  en- 
force a  Hen  for  labor  In  its  erection.  SUIIteT. 
Moore  (He.)  8S7.  . 

7.  A  mechanic's  Men  attaches  toawlfo's 
property  for  labor  performed  at  her  hns- 
band*s  request  and  with  her  knowledge. 
WheaUmv.  TnwJ)U0A»s&.)9IS\.. 

6.  Agency  to  bind  the  wife  may  be  in< 
ferrea  from  the  fact  that  her  husband  had 
been  intrusted  with  the  general  management 
of  her  proper^.  JS. 

9.  A  statemea*  filed  to  seenre  a  meehaa- 
Ics'  lien,  that  the  land  was  owned  by  a  par- 
ty  named*  to  tbe  best  of  plaintiff's  know- 
ledge and  belief^  is  auflScient,  where  he 
innocently  states  his  belief,  although  he  is  in 
error  as  to  ownership.  JfePAw  t.  BrederiA 
(Mass.)  630. 

10.  The  petitioner,  knowing  the  true 
owner  and  ^ving  a  wrong  name  In  his 
oerttfloate,  loses  hu  lien.  Id. 

Bbikfb  and  Notbs. 

Cannot  be  created  on  personal  property  with- 
out owner's  consent  670. 

For  labor  performed  by  consent  of  owner: 
cases  where  consent  is  inferred  from  acts  m. 
parties.   I^te»  881. 

IfaehanlMf ;  mlsrtaleinent  of  ownei^a  name  la 
claim;  effect.  680. 

LIFE  INSURANCE.  Bee  Ihsurancb,  IL 
XJMITATION    OF  ACTIONS.  See 

BlLU  AND  NOTBS,  1 ;  CONIXICT  OF  LaWS, 
4;  BZXODTOBS  ass  ADlONIBrRATOBa.  1- 

8;  Intoxioatiro  Liquobs,  16;  Hmnoi- 

PAL  COBFOKATIOKS,  10;  SaIA,  3. 

1.  'nieeqnltaUe  right  of  a  railroad  company 
to  land  outode  of  Its  location  will  not  prevest 
the  acquisition  of  title  by  adverse  posses 
sioa.   LmUfield  v.  Botion  4k  A.  B.  Oo.  (MaM.) 

888. 

8.  The  six  years'  limitation  against  an  action 
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on  a  note  payable  **oa  demand  after  date" 
bogina  to  ran  on  the  day  of  its  date.  Fm- 

no  T.  Qajf  (Haas.)  SOS. 

S.  The  ninniDg  of  the  statute  upon  a  note 
ia  not  auspended  br  ita  tranaftr  to  a  mar- 
ried womb.   Z^y&M- T.  .Sbtor  (S.  I.J  766. 

4.  Where  the  defense  to  a  suit  on  a  note  Is 
the  Statute  of  Limitattons,  the  tlaw  the  de- 
fendant resided  outside  the  State  will  be 
deducted  from  the  number  of  years  the  note 
has'  run.    JPalmer  v.  Mone  (Me.)  S09. 

5.  In  computine  the  period  of  limitations, 
the  time  of  the  debtor's  absence  from  the  State 
is  not  to  be  excluded,  unless  It  be  of  such  a 
character  as  to  work  a  change  of  his  domldL 
Soeum  v.  BOey  (Mass.)  2711. 

9.  Under  the  Connecticnt  Statute  of  Limita- 
tion, a  creditor  haa  six  jears  after  the 
debtor  has  come  into  the  State  in  which 
to  institute  a  personal  action  upon  a  simple 
contract  against  blm.  Waterman  y.  Prague 
Mfg.  Co.  (Conn.)  632. 

7.  The  creditor's  remedy  is  not  alTeet* 
ed  bj*  the  fket  that,  during  the  absence  of  the 
debtor  from  the  State,  he  had  real  estate 
here  open  to  attaduneni,  Id. 

8.  One  whose  domicile  was  in  New  Hamp- 
ahiie  when  she  executed  a  ntfte.  and  so  contin- 
ued until  her  death,  only  making  occasion^ 
▼isits  to  Massachusetts,  did  not  come  into 
the  State  during  that  time,  within  the  mean- 
ing of  the  statute.  OonverieY.  Johnton{}llaB&.) 
648. 

9.  Under  Pub.  Stat.  chap.  197,  §  13,  It  was 
not  intended  that  an  executor  or  administra- 
tor should  not  collect  debts  by  suits  brought 
more  than  two  years  after  their  anpolnt* 
ment,  where  deots  were  not  barred  by  other 
proTldons  of  the  statute.  Id. 

10.  The  statute  bar  of  twenty  years  for  pro- 
bate does  not  begin  to  runasto  swill,  fraud- 
ulently concealed.  unUl  tt  Is  disoovered. 
JDtake't  Appeal  (Me.)  848. 

11.  A  statute  providing  that  the  time  a  will 
has  been  lost  shall  not  constitute  part  of  the 
twenty  years  does  not  affect  pending  cases.  Id. 

13.  A  new  promise  to  pay  a  debt,  before 
barred,  does  not  create  a  new  cause  of  action, 
but  merely  suspends  the  statute.  Taylor 
T.  SUUer  (k  I.)  756. 

18.  A  replieatien  to  the  plea  of  the  stat- 
ute need  not  allese  that  the  defendant's 
proasise  to  waive  the  statute  wasin  writing. 
6nen  t.  avnww  (Vt.)  887. 

14.  Anaodon  for  a  penalty  may  be  lim- 
ited to  certain  persons.  Cited  in  O'CbniuB  t. 
O'Zesfy  (Mass.)  800. 

16.  Where  the  statute  Is  set  m>in  bar,  the 
burden  is  on  title  plalntift  Swum  t.  IKZav 
(Mass.)  m 

BBms  AHD  Notes. 
Adverse  possession;  duration.  69. 

Title  can  be  gained  by  prescription  against 
munii^pali^.  848. 

In  eeawntinff  six  years  "next  after"  a  day, 
thstdsylaenludBd.  66a 

On  contract  to  deliver  goods,  runs  from 
time  of  demand.  468. 

TK.  ■.  B.,  T.  T. 


Susmenslon  of  operation  of  statute  by  ab- 
sence m>m  State.   380,  810.  644. 

Running  of  statute  is  not  preveuted  by  sub- 
sequent disability.  544. 

Nor  by  coverture.  756. 

Doctrine  of  "tacking"  has  not  been  adopted 
in  Rhode  Island.  681. 

Removal  Vt  bar  of  statute  1^  admow- 
ledgment,  new  inmulse,  or  part  payment.  688. 

Acknowledgment  of  UneA  ooostitates  new 
promise,  on  which  action  will  lie.  76S. 

Agrennent  not  to  take  sdnntage  of  ititiiie 
removes  bar.  867. 

It  Is  not  necessary  to  allege  promise  wh  hi 
writing.  867. 

Application  of  statute  In  equity.  418. 

Statute  Is  strict  defbase.  360. 

Right  to  plead  statute  la  personaL  638. 

UQUORS.   See  Iittoxicatino  Liquobs. 

liOOS  AND  XiOOOINO.   See  Mn.Ls  akd 
Dajis,  1. 

1.  Where  the  defendant  floated  lo^dowa 
the  Connecticut  River,  not  in  rafts*  ud 
obstructed  the  plaintiff's  place  oo 
the  river,  by  whicu  persons  had  access  to  his 
public  house,  he  Is  uable  for  dnmnges  to 
the  plaintiff.  fV»uA  v.  OonnMtima  B.  umbir 
Oo.  (UasB.)  884. 

2.  Evidence  of  diminution  of  visitors  to 
the  pontiff's  house,  and  in  receipts  and  prof- 
its* is  competent  upon  the  question  of  dam- 

Id. 

8.  The  plaintiff  is  not  restricted  ia  hfs 
recovery  to  expenses  in  removing  the  ob- 
struction. Id. 

BBnn  AXD  Hons. 

Driving  loose  logs  down  river  Is  negligenofc 
S95. 

LOTTERT. 

1.  An  indictment  under  Pub.  Stat  cbtp- 
309,  §  1,  for  promoting  a  lottery,  in  statuto- 
ry lansniaste.  is  snmcient.  Oom.  v.  SuUmn 
(Mass.)  ^18. 

3.  A  game  in  which  a  price  is  paid  fbr 
tiie  chance  of  a  prise  Is  a  lottery.  Id. 

8.  Whether  a  definitely  described  game  is  s 
lottery  Is  a  question  of  law.  Id. 

4.  "Where  tnuisacttotts  occurring  on  acertsfa 
day  were  parts  of  one  ocmtlnuons  lottery,  the 
State  need  not  ^eet  suue  transaetlsa 
complete  in  itself  on  which  to  go  to  the 
Jury.nk 

HAIJCIOirS  MISCHIEF. 

1.  Tlirowinjgamissileataear,  wlietkv 

in  use  or  not.  violates  Pub.  Stat.  chap.  111^  § 
306.   Oom.  V.  OarroU  (Mass.)  480. 

3.  Description  of  ears  as  bearing  certsin 
marks  and  name,  coupled  with  IdenUflcatioB 
that  cars  so  nuriced  belonged  to  the  company 
whose  name  tti^  bore.  Is  competest  to  prove 
ownership,  id. 

8.  Reftisal  to  inatmet  jury  in  dedid- 
tion  of  the  word  "stou**  is  noLoior.  U. 
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4.  Ao  allegatloB  that  the  defendant  wHl- 
fally  thMw  a  atoBe  at  a  street  car  la  not 
■nst»lnecl  by  pntof  that  he  tturew  wood. 
Com.  V.  McGak%  (Mass.)  611. 

Bbibps  and  Kotss. 

Growing  missile  at  street  car;  requisites  of 
iadietmoit  511. 

MAUOIOVB   PROSECUTXOH.  See 

PooB  DBBitm,  ft,  7. 

1.  One  acting  In  good  Mth  in  following  the 
ad^iee  of  an  attornQj*  is  not  liable  for  an 
action  for  malicloufl  prosecution.  DoMieUy  t. 
Daggett  (Mass.)  283. 

2.  Whether  there  is  probable  caose  is  a 
question  of  law  only  when  Um  facta  are 

undisputed.  Id. 

8.  It  is  question  of  law  whether  there  is  a 
sufficient  want  of  probable  canse.  Id. 

4.  Hvldence  pertinent  to  the  question  of 
nallee  may  show  a  want  of  pronible  cause. 

5.  The  remedy  for  caodng  an  arrest  by 
maUoiously  brinjrag  a  sidt  upcm  a  false  charge 
Is  an  action  on  ue  case.  Cnted  in  Bmrstt  t. 
i{md«-«>»(UaM.)4M. 

6.  An  action  of  toespass  for  tiie  amst  or  fw 
Use  Imprisonment  will  not  lie.  Id. 

Bamra  aud  Notbs. 

Probable  caiise  is  question  of  law,  where  evi- 
dence is  undisputed.  38S. 

HANDAjnm.   See  Houicide;  MunioifaL 

COBPOBATIONB,  19. 

Bhibfs  AMD  Notbs. 

Relator  must  clearly  establish  a  legal  right, 
and  that  there  is  no  legal  remedy.   106,  <I§0. 

HAZrUFACTURINO  COISPANIES. 

See  Corporations,  III. 

MARRTKO  WOMAK.    See  Husband 

AND  WiVB. 

MASTER  AND  8ERVAST.  Bee  As 

BiOHMBNT.  2;  Assumpsit;  Btidxnob,  21; 
iKTOXiCATiHa  LiqnoBs,  17,  18. 

1.  A  Mrrant  Injured  by  iMUng  throog-h 
an  unguarded  opening  in  a  floor,  unknown 
to  him,  can  maintaia  an  action  agaioEt  the 
master  who  bad  knowledge  thereof.  Maguire 
V.  LiUJe  (R  I.)  666. 

2.  Where  a  master  promised  to  replace 
defective  appliance,  but  failed  to  do  so, 
and  two  weeks  thereafter  the  servant  was  In- 
jured thereto,  an  instruction  that  the  master 
was  guilty  of  aeg'Ucence  was  properly  re- 
fused; it  Is  for  ibe  jury  to  decide  whether 
the  servant  has  assumed  toe  risk  in  the  mean- 
time.   CouimU  V.       (Mus.)  462. 

8.  The  master  need  only  give  such  fautmc- 
tions  as  are  reasonably  necessary  to  enable 
the  servant  to  understand  the  perils  of  his 
employmeiit.  Giriaek-v.  MerehajUa  Woolen  Co. 
(Mass.)  728. 

4.  A  servant  assnmes  the  risk  of  known 
dan^rs.  Id. 

H.  B.  B.,  T.  V. 


5.  It  must  be  assumed  that  a  twelve-year 
old  boy  knew  the  danger  of  contact  with  re- 
volving cog-wheels  In  a  room  where  he  had 
been  employed  for  two  months.  Id. 

6.  A  subcontractor  of  a  earpenter,  remain- 
ing at  work  until  It  was  so  dark  that  he  could 
not  see  in  the  passage  through  which  It  was 
necessary  ior  hfm  to  pass,  cannot  recover  from 
the  contractor  forlnjuries  by  falling  through 
an  opening  in  the  noor»  as  the  cause  of  fn* 
jury  Is  deemed  to  have  been  an  ordinary  risk 
of  the  bnsiness.  Uvrphy  v.  OreeUy  (Mass.) 
751. 

7.  Evidence  as  to  nsac^e  ofbnildera  as 
to  opening  In  floors  of  buildings  in  pro- 
cess of  construction,  and  that  the  plaintiff  was 
an  experienced  carpenter,  is  competent  upon 
the  question  whether  he  exercised  due  care.  Id. 

8.  A  servant,  aware  of  the  danger,  In- 

{ured  by  machinery  in  motion  near  where  he 
B  at  work,  can  not  reeovar.  Qoodnoid  r. 
Walpok  Bmmrjf  MiiUQiam.)  718. 

8.  VegfUffenee  of  master  in  using  nn. 
suitable  machinery,  if  such  machinery  is 
in  common  use*  is  not  made  ont  by  proof 
that  safer  machinery  for  same  purpose  was  in 
common  use.  Id, 

10.  A  petition  for  damages  from  de- 
fective  machinery  must  allege  th^  the  de- 
fects were  unknown  to  the  servant,  and  were 
dangerous;  or,  if  a  promise  to  repair  had  been 
made,  that  reasoaable  time  had  elapsed  before 
the  master  repaired  as  piDmised.    WTuUen  t. 

11.  A  railroad  company  is  liable  to  a 
brakeman  of  another  road*  Injured  by 
the  defective  construction  of  its  statiott- 
house*  which  the  latter  road  uses.  KugeM  v. 
Bo^n,  a  d  jr.  B.  Oo.  (He.)  865. 

12.  Where  the  brakeman  was  injured,  while 
ascending  a  side  ladder  on  a  freight  car,  by 
contact  with  the  station  avrnlng,  testlaaony 
is  admissible  in  his  behalf  tOAt  no  other 
awning  on  the  line  of  the  road  came  so 
near  a  moving  ear.  Id. 

IS.  The  plaintiff  may  show  by  experienced 
brakeman  that  side  ladders  on  freight  can 
are  so  constructed  Uiat  ascending  one 
quires  undivided  attention.  Id. 

Bbibfs  and  Notbs. 

Relatisn  may  be  proved  by  dicumstan- 
tial  evidence.  S34. 

Master  must  furnish  safe  machinery.  729. 

Liable  forlnjuries  from  defective  machinery. 
686. 

Servant  assuming  risk  cannot  recover. 
685,  720.  762. 

Emplovee  continumgin  employment  after 
notioe  of  danger  cannot  recover  If  Injured. 
464. 

Railroad  company  giving  permlsdon  to 
another  railroad  to  use  part  of  lis  track  is  liable 
for  Injury  to  latter's  servant  for  defective  con- 
struction of  its  stations.  866. 

Brakeman  need  not  know  of  all  defects  In 
Une.  867. 

Master  is  not  liable  for  injuries  caused  by 
nwUgenoe  of  fellow  servaatar^'^r^ I  ^ 
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Foremsn  of  room  Id  mill  Is  fellow  aervanl 
with  bands  employed  under  htm.  729. 

Night  watchman  Is  not  fellow  sorvant  with 
track  npairer.  887. 

MAXm. 

1.  Actus  del  nemintnooet.  JhuUMr.  Smith 
(R.  I.)  m. 

2.  Oavaat  emptor.  Oinmxr.  StedmaniHtatt.) 

886. 

8.  Omne  ma]u8  iuBe  mlnuscoiitloet.  OtomI 
ma  School  Vutriet  v.  Old  Farm  So/tool  Dittriet 
{Oonn.)  128. 

4.  Doctrine  of  rttpondeat  mperior  Is  founded 
on  the  supposed  benefit  to  the  master  of  the 
act  of  the  servant.  Olted  in  MoKmna  t.  Kim- 
daa(Maai.)OaB. 

Bbibfb  amdNotbi 
Care^  emptor.  886. 

Curia  dillgentibiu  non  dormlentlbiiB  rabven- 

it.  848. 

Sz  dolomalo  non  oritur  actio  ;6X  turpi  caoia 
non  oritur  actio.  496. 

Ezpressio  unins  est  excluelo  alterius.  166. 

Falsa  denuHutratto  non  nocet.  728. 

Ignoraada  legjs  non  ezousat.  174. 

Lex  non  pmdplt  Inutilia.  642. 

Nemo  ex  delicto  consequi  potest  actionem. 
49S. 

Omnia  praaumuotur  rite  et  solennlter  esse 
acta.  810. 
Respondeat  superior.  499. 

IgnoTance  is  no  excuse  for  Tlolation  of  atat- 
ute In  dvil  actios.  4M. 

Party  cannot  take  idTantage  of  own  wnmg. 
897. 

XEOHAJaCS*  LIEN.  See  Lran,  It 
MBBOER.  Bee  Dbbcbnt  aitd  Dutbibd- 

TlOU,  1,  8;  UcSTeAOB,  III. 

MILLS  AND  DAMS.  See  Watbbs  asd 

Watbbooubses,  7. 

1.  A  mlUdjun  owner  on  a  floatable  stream 
in  Maine  need  not  oonstiuct  expensive 
look*  or  sluices  to  enable  loosely  couBtruct- 
ed  raita  of  iogB  topaaa  without  being  brok- 
en up.  i%c(0r  T.  Searwort  Spool  db  Bloek  Co. 
<He.)  880. 

8.  The  owners  of  a  mill  dam,  so  long  as 
it  stands,  must  ▼ent  the  waters  for  oull- 

owners  below,  so  that  each  eball  have  natu- 
ral flow  of  stream,  except  so  far  as  the  flow  Is 
modified  by  succMsive  riparian  proprietors. 
atnera  t.         (Ha)  871. 

BaiRFs  AITD  Notes. 

Dam  cannot  be  maintained  for  any  puipose 
otlier  than  that  of  raising  water  for  working 
watermill.  878. 

One  erecting  dam  must  give  public  good 
<fliannel  ftn-  running  rafts.  1^6. 

Injury  to  raceway  Is  injury  to  mill.  407. 

MISTAKE.  See  Aotioh  ob  Suit,  1. 

H,  B.  B.,  T.  V. 


MOBTOAGE. 

L  VALisrrT;  In  Obmebal;  Nook, 
II.  Dbbd  Absolute  As. 

III.  Rights  or  Pabties;  RBDBKPTicai;  Mbb- 
'obB;  AsaiOBICBllT. 

IV.  FOBECLOSDBB. 

V.  Chattbl. 

Bbiefs  abd  Notbi. 

See  Attachicbbt,  11-18;  Bills  abd  Nona, 
14;  OoHFLicTOF  Laws.  8;  OoBPOBAXunn, 
3.  4,  14;  Dbtiss  ahd  Lboact,  85;  Hus- 

BABD  AXD  WiTB,  1,  8,  4*,  iHSimABtS,  IS; 

Plbdob  ahd  Collatbbal  SBCDBirr,  1; 
Sbt-Oft  abd  Goubtbbclaxk.  0. 

L  YALiDrrr;  In  Obnbral;  Notbs. 

1.  A  mortgage  to  soenre  a  liability  Is  fai- 
valld  against  crediton  If  the  UaUIIty  la  not 
truly  stated  In  the  condition,  or  its  ▼alidlty 
notwlflad.  PAA^w  v.  Joiliwim  (N.  H.)  8& 

8.  Where  a  mortgage  by  a  hnsbaod  and 
wife  to  secure  his  debt  molnded  her  land,  and 
she  relinquished  all  her  title  in  the  premise!  to 
the  grantee,  the  mortgage  onijr  indvdod  a 
life  estate  In  the  wife's  land.  ASmOtrf 

V.  QaugengifH  (AfasB.)  016. 
8.  In  a  suit  upon  a  mortgage,  the  defendant 

may  show  fraod  of  the  mor^agee  aBhetlng 
the  consideration.  Ladd  t.  PutmmmQU.) 
700. 

4.  A  defense  going  to  (he  entire  ooiuideca- 
tion  may  be  tried  upon  the  main  lasne.  but  if 
It  is  Mily  partial.  It  must  be  heard  upon  s  mo- 
tion ttx  a  oonditional  judgoient.  M. 

6.  Renewal  or  sabstltntlon  of  note  de- 
scribed to  a  mortgage  may  be  iJiown«  and 
the  security  applied  to  the  renewed  or  substi- 
tuted note.  Btg^oto  t.  Oapen  (Mass.)  267. 

6.  It  does  not  Invalidate  a  mortgage  given  u 
security  for  the  payment  of  notes  that  the  ob- 
UcaticiB  really  secored  was  one  of  iadsaa- 
nlty  iSor  indorsament  of  the  notes  de- 
scribed therein.  li. 

7.  Where  mortavge  notM  for  pnrdiasB 

money  were  placed  In  the  hands  of  a  third 
party,  under  an  agreement  that  they  were  not 
to  be  used  for  the  mortgagee's  benefit  nntil 
the  land  should  be  measured  and  the  de* 
feets  in  the  title  made  sood,  and  decreased 
in  case  of  deflcleDcy  at  a  certain  rate  per  acre, 
—the  unount  is  onfy  to  be  reduced  bf  the  value 
of  the  number  of  acres,  deficiency  at  the  fixed 
rate,  and  not  to  the  amount  to  which  tiie  ac- 
tual number  of  acres  conveyed  wocJd  cone  at 
that  price  per  acre.  Doolgy  v.  iVtter  (Mass.)  731. 

8.  Where  the  mortf  a«ar  waived  such 
agpreement*  an  objection  bj  the  holder 
of  a  second  ssortgrag^  that  there  was  noth- 
ing due  on  the  first  mortgagee  because  the 
agreement  had  not  been  oomidied  wttk,  was 
^thout  foree.  Id- 

d.  A  note  is  not  to  be  excluded  fnun  the 
mortgage  debt  because  the  time  at  which  it  Is 
payable  is  iaeorroetljf  statod  inthemer^ 

II.  Dkkd  Absoluts  As. 
10.  A  deed  given  to  secure  the  pvf  ocaanos 
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of  adaty  la  a  mortgage,  although  the  bond  to 
xmcwv^^  k  not  recorded.  C^ted  in  Bryan 
Y.  ^XVadtrtF.  Int.  Co.  (Uaa8.)4S8. 

11.  A  deed  absolute  given  to  secure  a  debt 
is  a  nlld  mortgage  between  the  parties;  and, 
npon  purment  of  the  debt*  a  reeon^^^ 
ance  wtll  be  ordered.  Btm  t.  BumOl  (Vi) 
044. 

12.  Where  plaintiff  permitted  defendant's 
testator  to  acquire  possession  of  his  property, 
by  means  of  execution  and  foreclosure  sale, un- 
der agreement  that  he  should  apply  rents  in 
payment  of  chdma  against  plaintuf,  and  there- 
upon  should  convey  the  property  to  the  latter; 
and  shortly  before  the  testator  died  he  admit- 
ted, in  the  presence  of  defendant,  that  he  had 
becoi  fully  paid  oat  of  the  rents,  and  plaintiff 
demanded  reconTeyance;  and  testator  devised 
his  realty  to  defendant,— equity  will  treat  the 
transaction  as  a  mortgage,  and  decree  recon- 
▼eyaoce.   OvMmy.  Oarty  Q/Lum.)  B60. 

in.  RioHTSor  Pabtibb:  BEDBXPTioir;  Hbb- 

OKR;  A.S8IONHBNT. 

IS.  A  mortmcoF  can  not  cut  and  eell 
liar  after  foreclosure,  alUiough  In  nnnsrmninn 
May  r.  Oum  (Me.)  811. 

14.  A  nMtrtengee  having  posseMioD  fa  wm- 
eovntablo  toe  rents  and  inoflta.  BiSl  v. 
A«M«a(Vt.)644. 

10^  The  preaumption  Is  that  ia^rore- 

mento  to  preserve  property  from  destruction 
were  made  by  the  holder  of  the  equl^  of 
rodemptiott  In  the  Interest  of  the  equity. 
Moors Wyman  (Mass.)  679. 

10.  Theporeluiaeby  the  mortfl^ag^of 
the  equity  of  redemption  a»t£iflee  the 
mortgraye  debt  to  the  extent  of  the  value  of 
the  premises  ao  acqnired.   OUtrh  t.  JofOkaon 

(N.  6.)  79. 

17.  The  mortara.^e  Is  not  estopped  from 
claiming  tliat  the  property  is  of  lem  value 
thaathedebt.  Id. 

18.  A  writ  of  enter  m^  be  matntfdned 
npon  a  mortgage  of  other  uuid  given  to  se- 
cure the  same  origlna]  debt.  id. 

10.  A  prior  mortsragee*  without  know- 
ledge of  subsequent  Incumbrances,  may  re- 
lease bia  secorlty  without  applying  the 
value  of  the  rauity  released  in  the  reduction 
of  his  debt.    Leant  v.  Hinman  (Conn.)  770. 

20.  A  third  mortgagee  can  not  require 
a  second  mortgagee  to  redeem  the  flxvt 
mortgagei  but  he  can  redeem  from  ttie  sec- 
ond mortgagee,  and  be  subrogated  to  the  tatter's 
right  of  redempUoD.  Id. 

91.  A  seeond  mortgagee  may  redeem 
the  first  mortgage*  and  nold  It  against  par- 
ties subsequent  in  interest;  but  such  parties 
cannot  redeem  and  hold  it  against  blm.  Id. 

S3.  Where  the  owner  of  an  equity'  of  re- 
demption In  one  of  several  parcels  of  mort- 
gaged land  makes  payment  and  receives  a 
releAse,  It  is  a  discharge.  Id. 

38.  Where  the  owner  of  an  equity  in  some 
of  such  parcels  makes  payment,  intending  a 
merger  as  to  a  part  of  hfa  parc^,  Uie  pre- 
anmption  Is  that  the  merger  was  Intended 
as  to  all  of  them.  Id. 

H.  E.  B.,  T.  V. 


94.  A  bill  to  rodeem  slunild  offer  to  pay 
the  balance  doe  the  mortgagesL  on  accountuig. 
fiWBv.  AiissB(Vt)e44. 

96.  The  mortgagee  is  not  allowed  oasts  on 
false  lasiies  raised  oy  hia  answer.  Id. 

26.  One  obtaining  from  the  mortgagee  an 
asrigmnoat  of  luui  mortgage  cannot  recover 
back  the  consideration  money  therefor  upon 
the  ground  of  mistake  in  regard  to  the  value 
of  mortgagee's  interest*  there  bdng  no 
warranty  or  fraud  on  latter's  put.  Beart  v. 
Z«f(ind(Has8.)26S. 

lY.  FOBBCLOSUBB. 

27.  By  foreclosure,  the  mortgagee  elects  to 
treat  the  mortgagor's  possession  as  a  disseis- 
in.  Parkint  v.  Eaion  (N.  H.)  S9. 

28.  To  a  writ  of  entry  to  foreclose  a  mort- 
gage a  former  judgment  was  pleaded. 
Replication,  that  one  of  the  mortgage  notes 
then  due  was  not  Included  in  thelucwment. 
Rejoinder,  that  the  judgment  Included  the 
sum  due  on  all  the  notes.  The  plaintiff  having 
demurred  to  the  rejoinder,  the  demuner 
was  overruled.   Brovin  v.  tf«*  (N.  H.)  80. 

29.  On  elalm  of  title  under  foreclosure  by 
entry  and  three  yean'  possession,  the  oath  of 
witnesses  and  the  certificate  of  entry  may  be 
administered  by  the  notary  public.  Jtfur- 
phg  V.  Murphy  (Mass.)  125. 

80.  To  correct  a  conditional  judgment 
in  forecloenre,  rendered  for  a  sum  greater  t^n 
due,  the  remedy  fa  tfj  motioD  to  bring  for- 
ward the  action  at  triu  term.  Bean  v.  Cwtwov 
Ban.  BemkQU.  H.)  84. 

81.  Where  a  decree  in  foreclosure  allows 
Interest  from  its  date,  It  fa  proper  to  include 
interest  on  the  coats  from  the  date  of  the  de- 
cree until  the  foreclosure  fa  complete.  Dooi^ 
V.  PoiUT  (Mass.)  781. 

Za.  Whentheforeclosurebecomesperfect- 
ed,  the  asortgaMt  if  the  premises  are  of 
Buffident  value,  t  hereby  becomes  paid.  CSted 
in  AH^  V.  OKofs  (He.)  813. 

88.  The  Act  of  1888  (Rev.  1876,  p.  868.  %  2), 
providing  that  a  mortgagee  may  recover 
the  deficiency  on  foreclosure,  fa  not  repealed 
by  Laws  1878,  chap.  120,  providing  for  an  ap- 
praisal of  the  mortgaged  property  by  apprais- 
ers, and  that  the  mortgagee  shall  recover  only 
the  difference  between  the  value  of  the  prop- 
erty as  fixed  by  the  appraisal  and  Uie  amount 
of  hit  claim,  except  where  the  appraisal  is 
made  under  a  later  statute.  Windhfom  Oam^ 
San,  Bank  v.  Mam  (Conn.)  919. 

84.  The  provisions  are  not  Incondstent,  but 
alternative.  Id. 

86.  That  part  of  the  latter  Act  providing 
that  no  suit  for  deficiency  shall  be  brought 
against  one  not  a  party  to  the  foreclosure 
Bait  repeals  so  much  of  the  former  Act  as  al- 
lowed suit  against  those  not  parties.  i& 

v.  Ohattbxi. 

86.  A  mortgage  of  personal  property  ob- 
tained under  a  conditional  sale  fa  valid* 
although  the  sale  fa  liable  to  be  defeated  ^xf 
nonperformance  of  the  condldon.  Start  v. 
X«tond  (Mass.)  968. 

Digilized  Dy  Google 


m 


MmiCIFAL  COBPOKATIOnB,  L,  IL 


87.  Where  a  chattel  mortgage  refara  for  a 
deseription  of  the  property  to  a  former 
mwtgmg^t  which  Is  expressly  rabjeet  to 
an  nnr^owded  mortMMt  the  mortgagee 
only  takes  the  mortgagor  nght  of  redemption 
from  the  former  moilgage.  3alon  t.  Tuton 
(Blass.)  WO. 

88.  Ad  >groeinent,o»  an  assSgrnmeBt  of 

a  chattel  mortgage,  to  pmy  one  half  of  the 
amoant  ooUeetod  atioTe  a  certain  sum,  can- 
not be  eonatraed  u  one  half  of  the  net  ex- 
cras  aft^^ylng  expenees.   Loffan  t.Dockray 

89.  Where  personal  property  Is  mortgaged 
by  a  single  Instrument  to  two  asgrtgageaa 
to  aecnn  distinct  debts,  tb^  ar«  troatoes 
fOT  each  other,  without  aarrlToraUp  be- 
tween them.    CTIonfcs  t.  Bdbimon  (R.  I.)  680. 

40.  If  one  of  the  debta  Is  paid  In  part, 
the  mortgagees  will  hold  as  trustees  for  eadi 
other  pxo  roto.  Id. 

41.  The  complainant  In  a  suit  to  redeaas  a 
chattel  mortgage  need  not  pagr  other  debta 
owing  to  the  mortgagee.  Id. 

43.  In  replevin  for  mortgaged  chattels  by 
the  holder  of  a  first  mortgage,  a  tender  of 
the  amount  due  him  1^  the  holder  of  a  aee- 
ond  mortsraffe  is  not  avaUaldVp  wnleaa 
the  monerU  brought  Into  oonrt.  EiAmrU 
Y.  jmte  (Mass.)  m 

48.  An  allwatlon  that  a  certain  sum  should 
be  deducted  rrom  the  plaintiff's  mortgage,  and 
that  the  defendant  should  pay  only  the  mlance 
to  him  on  the  return  of  the  replevied  property. 
Is  not  an  eonitable  delbnae*  xaaac  Stat. 
1888,  chap,  m,  %  14.  Id. 

44.  Facta  occurring  since  the  commence- 
ment of  replevin  should  be  availed  of  by 
a  bill  to  redeem  the  goods.  Id. 

Bbibfs  ahd  Notes. 

▼aliditri  failure  to  truly  state  Uablllty  w 
snmed.  86.  87. 

Fraud  affecting  oonslderatlon  must  be 
Aowa.  701. 

Deed  abaolnte  aa.  487. 

I^rol  evidence  Is  admissible  to  show  that 
deed  abaolnte  was  Intended  as.  S01. 

Beeordi  notice.  97,  88. 

Mortagee  Is  entiUed  to  cmnpeneation  fw 
nrvioea  In  nlling  Recurity.  S80. 

Hm^^Cor  In  possession  Is  entitled  to 

Bight  of  mortgagor  in  possession  to  crops 
when  harvested.  811. 

Bmblements  do  not  Include  grass,  exc^t 
when  sowed  annually.  811. 

The  equity  of  redeasvtlon  is  IndiTlsIble. 
681. 

Full  payment  Is  condition  precedent  to  re- 
demptioD.  64S. 

Part  payment  of  debt  allows  redemption  of 
whole.  681. 

Purchase  of  equity  of  redemption  by  mort- 
gagee extinguishes  mortgage  debt  to  value  of 
property  acquired.  70. 

Tender  Is  good  without  bringing  mon«y  into 
court.  738. 

H.  B.  B.,  T.  T. 


Doctrine  of  mmrg^r,   771,  77S;  Note,  77ft. 

Asaipunent.   Note,  770. 

Vests  all  of  assignor's  interest  In  aatigBe& 
264. 

Keeling  mortgage  alive  after  paynMn*. 

Note,  778, 

Foredoanre  treats  possession  of  mortgsr 
gof  aa  disseisin.  60. 
Mortgagee  can  recover  deflclenc7.  830. 
Oath  and  certificate  of  entigrBaaj  be  sworn 
to  before  notary.  13S. 

Unrecorded  chattel  matesge  is  not  valU 
against  third  parties  with  nottee.  160. 

HUHXCIPAL  OORPORATIOVS. 

L  OBDINAKGBS;  Iv  OENSIUZh 

n.  Contracts;  Pubuc  Wobks;  OincBBa. 

III.  Eminent  Domain;  Stbkbts. 

IV.  Defbctitk  Wats;  Fbrsonal  Injubub. 

Bribfs  abd  Hom. 

See  Cebtiohasi.  S,  4;  DBAum  akd  Bswna; 
ESTOFFBL,  1;  Injuhotioh,  1,  S;  Poos 

AND  POOB  IiAWB;  T^OVXR  AHD  OONVKfr 
SI0K.  8;  TOTUU  AHD  ELBCnOHS,  L 

I.  Ordinanoes;  In  Obmxeai*. 

1.  The  charter  of  Lnn  does  not  require 
publication  as  a  condition  precedent  to  the 
validity  of  Itsordlnanceo.  Oom.  r.  IkO^f- 
fert^  (Mass.)  886. 

8.  Where  the  defendant  walked  upon  a  side- 
walk, having  upon  his  shouideis  ui  oilclott 
worn  like  a  vest,  on  which  was  printed:  "List 
en  on  strike.  All  lasters  are  requested  to  keep 
away  from  8  until  present  trouble  Is  aettied. 
Is  a  violation  of  an  ordinance  fbrbiddinf 
the  carrying  on  any  aldewalk  of  any  pla* 
card  or  sign  for  the  purpose  of  displaying 
the  same.  id. 

8.  Such  ordinance  Is  not  unreasmabk^ 
andiavaUd.  Id. 

4.  The  enforcement  of  an  ordlnauee  for- 
bidding flahinaf  and  boating  upon  a  lahe 
auppl]nng  a  ei^  with  water  will  not  be 
retrained,  notwitlutanding  the  right  of  flAlog 
and  boating  were  acquired  by  a  Ifceoae  fum- 
ing part  of  the  oondoeration  oi  the  land  par 
chased  for  a  resordr.  Diwtowv.iftw  Jiwfc 
(Conn.)  880. 

5.  Where  a  town  makes  application  tar 
the  leaae  cf  a  pond  within  its  limits,  norfiea 
of  hearing  provided  by  Pub.  Stat.  chap.  91, 
§18,  Is  not  required.    Oom.  v.BliotOlbM.)m. 

6.  The  individual  propertx  of  an  Inhah* 
itant  of  a  town  may  be  levied  i^ou  to  sst- 
isfy  executions  against  It.  Cited  In  Tbnuy  f . 
Bridgeport  (Conn!)  780. 

n.  Contracts;  Pobuo  Works;  Officdi. 

7.  Where  a  committee  recommended  the 
cation  on  which  Memorial  Hall  in  Hilted 
was  afterwards  built,  and  reported  that  tbe 
price  should  not  exceed  $30,000,  the  accq>- 
taoce  of  the  report  by  the  town  meeting  d» 
not  limit  tbe  town  to  the  entenditure  itf 
$30,000  for  the  bni^ine.^ftM  T.  MiUiffi 
(Mass.)  476. 
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8.  Where  the  town  meeting  Toted  that  $8,- 
000  Bbonld  be  ralaed  by  tazatioB  and  $30,000 
borrowed,  the  prohibition  against  the  com* 
MiM«*'a  ooBtneUny  fbr  extra  work  be- 
jond  the  amount  of  the  appropriation.  If  cir- 
CTiiwf  noes  ihoold  require  ft,  wu  not  implied. 

9.  The  co—rittee  oould  »et  by  an  agree 
ment  of  the  indtvldmalBiemberaBeparate- 

Ij  obtained.  Id. 

10.  A  vote  anthoriahiy  a  town  trea- 
•iir«r  "to  hire  mon^  for  the  use  of  the 
town"  does  not  aathoriae  the  renewal  of 
oziatiBK  notee  t  iior  will  auch  renewal  pre- 
veot  the  running  of  the  Statute  of  Limitations 
Mttinat  the  orl^nal  IndebtedneM.  Abbott  t. 
JfoHh  Andower  (Man.)  4B9. 

11.  I^rties  dealing  with  town  agent*  must 
tike  notice  of  thdr  powers.  Tunuif  v. 
BriOffeport  (Conn.)  78S. 

13.  Where  a  town  llmlta  an  appropria- 
tion for  specific  purposes,  comnlttee  ap- 
pointed to  cany  that  purpOM  Into  effect  can 
not  inTolve  the  town  in  additional  ex- 
penae.  Id. 

18.  A  town  cannot  contract  except  by 
town  meeting  or  under  the  provisions  of  a 
■t&tute.  Id. 

14.  Hereooeunatlonof  aeckoolbnlld- 
imm  by  ft  town  will  not  render  it  liable  for  un- 
authorised exeeee  In  the  coat  of  Ita  ovee- 


15.  BatHlcatioa  )jy  a  town  of  unauthor- 
taed  act*  of  ita  agont  muK  he  made  in  law- 
ful manner.  Id. 

10.  Where  a  town's  trustee  of  the  United 
State*  surplus  revenue  money  purchased  a 
farm  upon  which  was  a  mor^^e  to  secure 
a  note  payable  to  said  trustee  or  lila  successor, 
aqd  discharged  the  mortgage  without 
payment  of  the  not^  or  recora  of  said  die- 
ohaive.  It  waa  a  breaeh  of  hla  trust. 
WoedbiifV  t.  Bfhm  CVt)  814. 

17.  A  vote  hy  a  town  meeting,  r^inralng 
to  selectmen  the  matter  of  the  sale  of  cer- 
tain lands,  does  not  extend  to  a  subse- 
quently elected  board  of  selectmen.  Lit- 
Uefidd  V.  Botton  d  A.  R  Oo.  (Mass.)  8S8. 

18.  Where  a  town  meeting  voted  that  a  tax 
eoUectoF  should  give  a  bond  to  the  satisfac- 
tion of  the  treasurer;  and  by  another  vote 
fixed  its  amonnt  at  $8,000,— mider  Pub.  Stat. 
cbm.  ao,  the  treasurer  had  only  to  judge 
of  me  Bufleiencv' of  the  sureties  oa  the 
bond.  BHgfft  r^mpkiiu  (R  L)  87ft. 

19.  Where  the  tax  collector  filed  his  bond, 
and  took  it  away  upon  the  treasurer's  refusal 
of  it,  and  it  did  not  appear  that  the  treasurer's 
refusal  was  because  the  sureties  were  unsatis- 
factory, mandamus  will  issue  to  compel 
the  fareusurw  to  give  a  copy  of  the  assess- 
ment and  warrant  of  collection,  but  only  on 


eimdition  tiiat  the  colleetor  reflles  the 
bond  gtven.  M. 

III.  BmiBHT  DoifAin;  Svbsbts. 

ao.  Under  the  Statute  of  1885,  chap.  877, 
the  street  commissiooera  must  assess  dam- 
ages for  land  taken  fbr  a  new  eourt 
H,  B.  B.,  y.  V. 


house  in  Boston.  Pateh  t.  Sotton  (Mass.) 
473. 

21.  ETldemce  of  the  cost  of  addition 
to  the  building  is  net  admissible  as  an 

element  of  the  market  value  of  the  whole 
property.   Id.  478. 

Jld  opinion  1^  an  occupant  of  a 
house  of  its  Talus  Is  competent  evidence 
against  him,  without  proof  of  his  qualification 
to  judge  of  its  value.  Id. 

28.  The  value  of  land  so  taken  n^y  be 
shown  by  the  price  at  which  similar  prop- 
erty in  the  same  vicinity  was  sold  a  few 
months  after  the  taking.  Id. 

24.  Pub.  Laws,  1864,  chap.  621,  providing 
for  transfer  of  tomplke  roads  to  towns* 
does  not  imply  that  proceedings  for  acceptiog 
the  road  shall  be  suraequent  to  Its  conveyance. 
Gardiner  Y.  jQhnaon(^.  I.)  759. 

35.  The  vote  by  the  town  council  to  re- 
ceive the  report  of  the  committee  appointed 
to  surrey  and  report  the  grade  for  the  street, 
and  that  the  grade  be  placed  as  stated  tliereln, 
must  glre  dlreetum  to  the  surveyor. 

20.  Where  such  direction  is  not  given,  the 
establishment  of  the  grade  does  not  en- 
title an  abutting  owner  to  damages.  Id. 

27.  Where,  for  anything  appearing  in  the 
declaration,  the  injury  to  realty  from  water, 
gravel,  etc.  may  have  been  caused  merely  by 
a  ohaago  <tf  grade  by  a  town,  necessary 
to  fit  the  roads  fi»r  use  as  highways,  a  de- 
murrer will  be  sutalned.  0*Amn(»  v.  Bai» 
(R.  L}886. 

rV.  DaraoTiTB  Wats;  Fbbsohu.  Ihjurxkb. 

28.  A  d^,  compelled  by  Its  charter  to  keep 
its  streets  In  repair,  is  not  liable  for  inju- 
ries to  one  tmveling  tm  a  street,  by  a  sled 
being  used  for  coasting,  contrary  to  an  ordi- 
nance which  wasnot  enforced.  W^iev  T. 
liTigtan  (Vt)  M8. 

29.  A  municipality  Is  liable  for  an  injury 
received  through  insuAeient  railing  upon 
a  highway.  If  it  had  reasonable  notice  of  the 
defect,   mnekiey  v.  Somm-t^  (Mass.)  876. 

80.  That  the  plaintiff's  horse  was  ftrl^t- 
ened  by  an  object  In  or  out  of  the  Umm  of 
highway  makes  no  differenoe.  Id. 

81.  Knowledge  of  defSaet  may  be  ln> 
fiarrod  from  the  length  of  tlw  time  during 
which  It  has  existed.  Hi. 

89.  A  oonwersatton  about  the  defective 
way,  between  persons  not  <^eersof  the 
town,  is  not  competent  evidence  to  dhow 
show  notice  to  the  town.  Id. 

88.  Notice  to  a  town  of  a  defect  In  a  high- 
way is  notice  of  that  condition  of  things  which 
constitutes  a  defect,  although  ^e  authorities 
may  think  that  It  does  not  consUtute  a  defect 
Id. 

84.  There  is  no  occasion  to  prove  actu- 
al notice  to  a  town  of  its  own  acts.  Id. 

85.  Mere  proof  of  notice  to  an  inhabi- 
tant does  not  establish  requisite  notice.  Id. 

80.  The  existence  of  a  defect,  through  an 
accumulation  of  ice,  for  nfaa  days  hi  a 
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freqiuiited  sldwwalk,  pa.troll«d  bj*  po- 
Uecmen,  and  several  timea  passed  by  Belect- 
men,  is  evideDceof  notice  of  uedtfeot  Fortin 
T.  BatOumpion  (Mass.)  163. 

87.  In  an  action  for  injuries  from  falling  on 
•D  ley  flidewalk,  where  there  Is  no  evi- 
dence as  to  how  lonip  it  had  existed,  or 
that  any  dtj  officer  kaew  of  it,  or  could  have 
known  by  reasonable  diligence,  a  ▼erdiot 
wilt  be  direeted  for  the  defendant.  Stanton 
T.  .8Um(HM8.)439. 

88.  ^nrhera  a  defoet  In  a  highway  existed 
two  months  prior  to  injury,  the  town  to 
chargeable  with  notie«>  DavU  r.  Qv^brd, 
(Conn.)  818. 

89.  Where,  about  thirty  days  prior  to  the 
accident,  actual  notice  of  the  defective  high- 
way was  given  to  a  seleetman,  the  fact  that 
the  plaintiff  also  gave  evidence  tending  to  im- 
pute knowledge  by  the  town  of  such  defect  Is 
on  reason  for  a  new  triaL  Id. 

40.  Where  a  pajrtylitjared  from  a  defect- 
ive highway  lived  more  than  ten  daj**  In  a 
oondluon  in  which  it  was  possible  for  him  to 
have  ^ven  notice,  a  notice  bj'  his  son,  as 
executor,  within  thirty  days  after  bis  decease 
IsinsnfScient.  JMt.  Sn(a.abdley (Mass.) 
300. 

41.  In  an  action  for  personal  Injurlee  by  a 
defect  in  a  way,  where  the  notice  pointed 
to  a  pMrtieiUsbr  pl««e  defectively  con- 
structed; and  the  proof  was  that  water  would 
scoumulate  and  gulW  out  a  channel  across  the 
war;  and  the  plalntuZ  broke  through  the  ice, 
— uie  jury  would  be  authorized  to  find  there 
was  no  intention  to  mislead,  and  that  the 
defendant  was  not  misled,  in  stating  the  cause 
of  the  injury.   LiJ/in  r.  Bewr^  (Mass.)  635. 

43.  It  is  not  nes>U^nce,  as  matter  of  law, 
for  parents  to  send  a  twenty-months'  old 
child  into  the  street  for  air  and  exercise, 
in  the  chuxe  of  an  eight-year  old  child.  Btiu 
T.  3imth  mSey  (Mass.)  134. 

48.  C&Udraa  iisln|f  a  street  for  air  and 
exercise  may  be  cmMldered  trKwelers.  Id. 

44.  The  fact  that  they  stopped  for  a  few 
minntes  to  watch  other  duldren  at  pl» 
does  not  devest  them  of  their  right  as  travel- 
ers. ^ 

45.  A  request  to  rule  that  the  plaintiff 

could  not  recover  for  a  defect  In  a  highway 
because  be  was  driving  a  blind  liorse  on  a 
dark  night,  was  properly  refused ;  such  fact 
is  a  question  for  the  jury.  Br<ickmeidiQ€  v. 
FUeJUmrg  (Mass.)  171. 

46.  In  an  action  for  damages  from  a  defect- 
ive highway  by  a  passenf>er  In  a  carriage. 


baviugno  control  over  the  arlver.  the  noKU' 
cence  the  driver  to  no  delisnae.  Jve^ua 
V.  Aweotoan  (N.  a)  70. 

Bsnn  AXD  Norras. 
Annexfc^on.  137. 

DtstlncUon  between  towns  existing  by  spe- 
cial charter  and  ordinary  towns,  In  respect  to 
obllsations  and  UaWtles.  858. 

Ordinance  takes  effect  from  passage.  887. 

Is  to  be  pubUahed.  887. 

B.  >.  X.,  T.  V. 


Ordinance;  police  power.  84, 

Biilldliuc  indlnsBoe;  vfo^on;  injinclton, 
63.  OS. 

Within  the  ancient  offense  of  nnisaaee 
was  exhibition  of  caricatures  which  caused 
crowds  to  collect  and  obstruct  way.  887. 

Manner  of  eonveyaiMe  oi  lands  by  lowna. 
887. 

In  construing  town  records,  words  used 

receive  their  popular  signification.  8S0. 

Only  liable  for  acta  of  asmts  whom  tt  ooa- 
tiols.  568. 

Kot  liable  for  nonf essaooe  w  malf sMsiwe  of 
corporate  ofDoan.  858. 

Oommittee  of  town  an  Its  agnits.  47t. 

Tbeir  declaraUons,  within  eeope  of  anthori- 
ty,  binding,  476. 

In  eminent  domain  ivooeedlnn,  every 
requisite  must  be  ccnnplied  with  and  vpgmx 
upon  record.  88S. 

In  Boston,  street  commlBslcniers  assess  dam- 
ages for  laying  ont  wqrs.  473. 

What  coBstttutea  defeat  in  Uchwsiy.  811>. 

Must  keep  itneta  and  sidewalks  in  good  oon- 
dltkm.  868. 

Liability  tat  li^ory  occnrriog  from  Insofll- 
dency  of  osntor  on  street.  87C 

Liability  for  injuries  from  ice  sad  snow  en 
sidewalk.  480;  Note,  488. 

Wbetbw  loe  to  defect  to  queedoo  for  Jnir. 
488. 

Notice  of  defect  to  inferred  from  position  or 
place     existence  and  length  of  contlnnance. 

168. 

To  show  notice  of  defect,  evidence  of  an- 
other similar  accident  to  admtosthle.  vn. 
Evidence  of  similar  acddents  notsdmlsiihtoi 

73. 

Notice  of  defect;  requisites.  587. 

Sufficiency  of  notice  of  death  from  injuries 
from  defective  highway  to  datermlned  by 
court  301. 

Children  have  a  rightto  go  into  the  atrerttrf 
a  city  for  air  and  exercise.  135- 

Negligence  of  driver  of  carriage  In  whtdi 
platnuff  is  carried  U  no  defense.  71. 

One  driving  unsafe  horse,which  contributes 
to  accident,  defect  in  highway  Is  not  sole  cause. 
171. 

One  driving  horse  of  imperfect  vidon  to  not 
guilty  of  conmbutoty  negligence.  173. 

It  to  question  for  Jury  whether  it  to  safe  for 
a  woman  to  drive  a  spirited  honek  ITSl 

NAME.  See  Cbdoxal  La.w.  8.  7. 

Bbivfb  and  Notsb. 

Whether  names  are  sounded  alike  to  qm* 
tion  for  Jury.  865. 

HAVIGABLB  WATERS.    See  Lo« 

AMD  Looanre:  Mnxa  akd  DawL 

HA  VT.  See  Abwt  ahd  Navt. 
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HEOUGBIIOB. 

L  Is  OsmnuL;  Odhtbibdtobt  (See  In- 
n.) 

H.  Raiiaoad  Cbobbihos. 
ni.  Stidbmob. 
lY.  Dbath. 

Bbiefb  abd  Notbs. 
See  Carbiebs,  11;  Cehbtbribs;  Ettdencb, 

15,     16,    21;  iNNXKEPER,    2;  LANDLORD 

AND  Tenaht,  11.  14,  IS;  Masisk  and 
Sbrtaitf;  Fhtbioiah  and  BuReB(nT;PsiH- 

OIPAL  AND  AOBHT,  0;  RAILROAD  C!OK- 
PAN1B8,  9-18. 

J.  Ik  Oenerai.;  Contbibdtobt.   (See  also 

it\fra,  n.) 

1.  Where  both  pariiee  hare  oontiibnted 
to  the  injury,  no  damage  can  be  lecovered. 
Knoxoiet  t.  (mvmpUm  (Conn.)  414. 

2.  If  damage  occure  by  a  rear  teajn'a  at- 
tmant  to  pass  the  advance  team*  with- 
out fault  on  the  latter'a  part,  the  former  Is 
liable  for  the  consequences.  li. 

3.  The  lesson  of  a  pier  are  liable  for 
an  injury  received  bya  longshoreman  engaged 
in  discharging  a  cargo  Uiereon,  caused  by  a 
dangerous  defect  which  existed  at  the  time 
of  tne  demise.  Cited  in  Nugent  t.  Boston,  0. 
4s  M.  R.  Oq.  (Me.)  871. 

4.  Id  an  action  against  a  railroad  company 
for  a  personal  injury  from  the  defective  con- 
struction of  a  Blation-house,  the  question  of 
«oiitri1mt<war  negUgeitce,  although  depend- 
Ing  upon  unduputed  facts,  la  Ibr  the  inry* 
when  fair-minded  men  mi^t  arrive  at  olffler 
ent  coDclusiouB.   Id,  866. 

5.  Where  the  defendant,  who  with  his 
wife  boarded  with  her  tenani  In  her  house,'had 
charge  of  the  repairs,  and  directed  a  dan- 
Cerons  hole  to  be  nncoTered  In  a  paaaage- 
way  at  the  rear  of  the  house,  into  which  a  city 
eorant,  removing  ashes  from  the  hooae,  fell 
«nd  was  injared,  he  Is  IbbUe.  l^omau  v. 
Sanborn  (Hsh.)  649. 

0.  Where  an  eight-year  old  child  on  her 
way  to  school  sat  down  on  a  sidewalk,  with 
her  feet  in  the  gutter,  to  sharpen  a  lead  pencil, 
and  defendant  s  team  hit  her,  the  question 
whether  she  was  exercising  such  care  as  was 
reasonably  to  be  ejected  of  her  was  for  the 
Jury-.  CPiSAauffAnMiy  t.  Suffolk  Brewing  Oo. 
iMak)  536. 

II.  Bailroad  Cbossinos. 

7.  One  who  starts  to  cross  a  railroad  traek 
without  looking*  for  approaching  trains, 
unless  he  has  good  reason  for  not  looking.  Is 
nlltx  of  contributory  nMlisrence.  Cited 
in  AUerton  v.  Botton  A  M.  R  Oo.  (Mass.)  836. 

8.  This  rule  applies  to  persons  cross- 
ing  a  double-track  railroad,  who  have 
started  immediately  after  the  passage  of  one 
train  without  looktng  for  the  approuh  of  an- 
other. Id. 

9.  A  traveler  disre^rdlng^  the  warn- 

Ing  of  the  approach  of  a  train,  and  crossing 
the  track,  without  a  sufficient  excuse,  does  so 
at  his  own  risk.   Ortmgor  t.  Botton  d  A.  B. 
Oo.  (Mass.)  831. 
».  B.  B.,  y.  V. 


10.  Where  the  deceased  was  half  waj- 
across  a  railroad  .track  before  there  was 
any  warning,  which  was  first  received  when 
the  g^tes  were  shut,  and  the  nteman  shout- 
ed "stop,"  and|deceased  whipped  his  horse,  (he 
l^tesaan  shouting  to  mm  to  eoaae  on 
sukd  opeuini*  the  gfate  fn  front  of  him,  tiie 
court  cuinot  say  that  going  on  under  these 
circumstances  was  gross  oegllgenoe.  Z>^Ie  t. 
Botton  dt  A.  B.  Oo  (Mass.)  &4. 

11.  The  'plalntUT  must  allege  and  prove 
that  the  defendant's  negrUsenee  contrib- 
uted to  the  injury,  but  uie  statute  does  not  re- 
quire direct  evidence.  Id. 

13.  Where  evidence  as  to  the  due  eare  ex- 
ercised by  the  plaintiff,  injured  by  collision 
with  cars  while  erosslnf  a  traaaway*  was 
conflicting,  her  nesdigence  la  a  quostion  fbr 
^eiwr^  Ctensi  r.PSgeonmU  Gnmitt  fib. 

18.  The  fact  of  a  collision  at  a  crossing » 
between  an  engine  and  a  traveler,  is  not  con- 
clusive evidence  that  the  traveler  was 
wantinc  in  due  ear*.  Cited  in  JiL«09. 

in.  Ctidbnob. 

14.  In  an  action  to  recover  for  personal  in- 
juries, the  admlsslbilitx  ot  a  section  of 
the  human  bodar*  to  show  there  were  no  ribs 
In  the  place  described  1^  the  plalntifT  is  in  the 
trial  court's  diseretiim.  Knmolm  t.  Oranwton 
(Conn.)  414. 

16.  A  declaration  1^  a  fkther  is  Inad- 
ndasible  against  a  daug'hter  in  an  action 
by  her  for  personal  injuries.  Id. 

10.  Part  of  a  letter  written  br  the  fihtlMHT 
by  the  daughter's  authority,  which  states  the 
facts.  Is  admissible:  but  the  part  rrlatlnir 
to  a  eomproasise  is  Inadmisslblei  and,  If 
not  divlBtble,  will  exclude  the  whole.  Id. 

TV.  Death. 

17.  Where  the  plaintiff's  intestate  was  not 
found  until  ten  minutes  after  the  injury;  was 
then  unconscious,  and  died  immediately  there- 
aftiff ;  and  there  is  no  ertdeuce  of  omsoIms 
snflaria^  or  any  loss  or  expense  befbre 
death  by  reason  of  ttie  accident, — nominal 
damages  only  are  recoverable.  Muiehev  v. 
Wathbum  Oar  Wheel  Oo.  (Mass.)  287. 

18.  The  continuance  of  life  after  accident 
is  the  test  by  which  it  Is  determined  wheth- 
er an  action  survives.   Cited  In  Id.  388. 

19.  In  an  action  for  death  from  the  n^U- 

fence  of  a  railroad  company,  under  Pub.  Stat. 
218,  the  declaration  must  allege  that  the 
acddeot  occurred  at  a  crossing,  or  was  catiied 
by  a  oollirion  with  an  englDe  of  the  defendant 
company.  AUerton  t.  Bo^on  A  M.  B.  Oo. 
(Mass.)  826. 

BRIHn  AND  NOTBS. 

Owner  of  land  is  liable  to  licensee  for  in- 
jury from  defective  condiUou.   5€0,  860. 

One  exploding  fireworks  in  public  street  is 
liable  to  one  injured  thereby.  867. 

Railroad  company  is  liable  for  Ares  com- 
municated by  locomotives  of  lessees.  300. 

Railroad  trains  have  right  of  way  at 
oroulaKS.   881.  C 
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Traveler  at  crossing  must  stop,  look,  and 
listen  for  approacbiug  train.  8S3. 

Plaintiff  must  proTe  that  statutory  signals 
required  at  crosslDgs  were  not  given.  4w. 

When  qaestlon  for  court.   Note,  468. 

Question  for  court  where  facto  are  un- 
disputed.   197,  819,  45S,  866. 

Is  question  for  jury  where  facts  are  dis- 
puted. 719,  sas. 

Erldenee  of  reptdrs  after  accldeDt  is  ad- 
inlsaibl&  686. 

Plaintiff  has  burden  of  proof.   607, 739. 

Cotttrlbntory,  defeats  recovery.  607. 

It  Is  negligence,  as  matter  of  law,  to  leave 
car  while  in  motion;  to  go  between  two  mov- 
ing cars;  to  cross  track  without  looking  for 
train;  to  leare  horse  and  carriage  in  street 
without  any  one  to  watch  tbem:  to  dgn  ftwli- 
cation  without  reading  it;  to  drive  up  road 
covered  with  water.  U9. 

Is  question  for  jury.  867. 

Infiuttai  degree  of  care  required  of.  1S4, 

1S5.  686,  780. 

OoDtributory,  of  child,  Is  left  to  jmy.  686. 

Partial  intoxioation  may  be  considered  in 
detmnlnlng  quwtlon  of  due  cara  ITS. 

Oases  relating  to  the  deaf  and  dumb.  1 73. 

No  recoTery  where  death  immediate.  286. 

Plaintifl  must  prove  that  intestate  endured 
suffering.  387. 

Oonsctonsness  may  be  inferred  from  a  state 
of  health  and  wakefulness.  388. 

NEGOTIABLE  INSTRUMENTS.  See 

Bl^M  ASO  NOTBS. 

NEW  TBIAIi.  See  Obihiital  Law.  IV 
Will. 

1.  A  new  trial  will  not  be  granted  for  the 
admission  of  immaterial  ana  Incompetent 
evidence.   Miller  v.  8hap  (Masa.)  156. 

3.  The  admisalon  of  competent  evi- 
dence is  not  croond  tor  a  new  trial  be- 
eanae  renderea  nnneeessaJT-  bj-  the  con- 
cemion  of  the  other  side.  Semmm  v.  Baiton 
Sugar  Safining  Oo.  (Mass.)  731. 

8.  New  trial  will  be  granted  when  It  is  clear 
that  the  Jnry  were  under  some  mieappre- 
henalon  or  Mas.  Thayer  v.  Bat^m  (Me.)  798- 
8.  P.  cited  in  Dexter  t.  Canton  limridae  Ch 
(Me.)  705.  ^ 

4.  A  new  trial  will  not  be  granted  on  the 
plidntiff's  motion  for  an  alleged  error,  when 
the  proposed  correction  Is  incoDsistent 
witb  the  declaration  In  the  plaintiff's  writ 
Lttmaie  T.  LtttUfiOd  (Me.)  808. 

5.  Where  the  writ  describes  the  defendant  as 
an  administrator,  but  declares  aninst  him 
personally,  and  the  verdict  is  that  lus  intestate 
promised,  a  new  trial  will  not  be  granted  if 
the  evidence  snstained  the  verdict,  pro- 
vided the  plaintiff  elects  to  amend  his  dec- 
laration.  Pdrkina  v.  Sit  (Me.)  869. 

6.  If  an  averment  is  filed  In  such  case, 
and  the  Judgment  is  rendered  on  the  verdict, 
aeitherpMrty  should  recovei' costs.  Id. 

X.  B.  S.,  V.  T. 


7.  A  new  trial  will  not  be  granted  tor- 
nowly-diseovered  evidence,  when  the 
witness  was  at  the  trial  and  -trssmintrd 

MpoB  the  sul>]ect  to  which  such  evldeooe  re- 
Uted.  Aeliam  v.  Andrvm  (He.)  8B0. 

8.  In  an  action  for  personal  injuries,  s  new 
trial  will  not  be  granted'for  newlx-diseov^ 
ered  evidence  tending  to  show  that  dam- 
Sd^s  were  excessive,  unless  such  excess 
plal  a  ly  appears  thereby.  BurUngame  v.  Oowm 
(R.  I.)  664. 

9.  ConnteP4tftdavlts  may  be  received 

on  a  motion  for  a  new  trial.  Id. 

10.  Upon  the  dismissal  of  an  anpeal 
from  a  Justice  for  lack  of  a  bond,  an  order  fat 
a  new  trial  in  the  common  pleas  can  not  be 
obtained  on  a  psrtition  to  the  sunrsms 
oeort.  AvvfMT.  i>Mto-(R.  L)670. 

Bson  am  Noisa. 

Granted  where  inrj  were  influenced  by  im- 
proper DKOtiTe.   811,  8B3. 

WIQ  be  granted  irtme  jury  Is  Uased  or  Im- 
properly influenoed.  811. 

Juryman  cannot  testify  as  to  how  faif 
reached  oertalit  verdict.  851. 

Will  be  granted  where  verdict  is  clear^ 
against  weight  of  evidence.   811,  819. 

Will  be  granted  where  contradlctorj  in* 
stmctlons  were  given.  416. 

Motion  must  be  flled  within  two  days  after 

verdict.  851. 

NONSUIT.   See  Costs,  1. 

NOTAKT  PT7BLIC.    See  Brkacb  or 

THE  Peace,  1 ;  Mobtoaor,  39. 

NOTES.   See  Bnxs  aitd  Notbs. 

NOTICE.  See  Arbsbt,  1;  Fbhcbs:  Is- 
TOXTCATtKQ  LiquoBS,  4  5;  Lakdlobd 
ASD  Tenant,  8.  8. 17;  Municipal  Cob- 
PORATiOMS.  11.  M.  83-86,  88-41;  Pab«^ 
NSBBHiF,  1;  Poor  Dbbtob,  1,  8-5; 
Triwtb,  1. 

NUISANCE. 

1.  The  ordinary  rlnolnsof  a  ehu^balU 
wtiich  so  affects  a  sIg£  pencm  near  by  as  to 
aggravate  his  disease,  Is  not  a  raffielent  cause 
for  an  action  for  damages.  Bogera  v.  ANMT 
(Mass.)  844. 

3.  Sliding  in  a  street,  accompanied  br 
bfkisterons  conduct  liable  to  fri^^ten 
horses  traveling  therein,  may  be  a  public 
nuisance  i  but  one  damaged  thereW  must  show 
that  it  was  tlie  proximate  cause  of  his  damage 
to  enable  him  to  recover  fnun  one  creatiniF  iL 
Jaekaon  v.  Cbatiff  (Me.)  8B7. 

8.  A  deelarsAloa  for  damages  for  ob- 
structing a  public  waj^  may  be  dther  in 
trespara  or  trespass  on  the  case:  ffrfmw  v. 
CM«U(Me.)  798. 

4.  The  declarations  should  alI^osn»> 
cial  damage  to  the  pWotiff.  Id. 

6.  One  suffering  special  damages  horn  a 
public  nuisance  may  recover  ik^na  ihe  pei^ 
son  who  created  or  eontlnaed  it  after  re> 
quest  to  abate  it.  Id. 
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BraBTB  ASD  Notes. 

Obatructicm  of  pqbllo  highway  b  public 
frrODg.  798. 
Public  nuisance  oanoot  be  maintained  by 

prescription.  817. 

Reasonable  use  of  right  is  not  nuisance,  al- 
though it  be  annoyance  to  another.  844. 

Noise  constituting  annoyance  to  person, 
such  as  to  materially  interfere  with  comfort  of 
life,  is  nuisance  to  nim.  844. 

When  private  iodlTtdual  Idcuis  special  dam- 
age from  nnisaiiee  he  ran  sue  for  danugfls.  881. 

OFFICE  AND  OFFICER.  See  Civil 
Sbbtiok;  ConNTiBS;  Dbfimitionb,  4;  Es- 
cape; Stidbnoe,  8,  4:  Munioital  Cor- 
porations, IL;  BOADS  AND  HlOH- 
WATB,  rv.;  Schools  abd  School  Dis- 
tricts, 3-5. 

1.  After  the  eleetlim  of  a  tax  asseSsor  by 
ballot  has  been  declared  and  recorded,  u- 
«Ui«r  pwaon  eannoi  h*  eleeted  the  next 
day.  iWafeT.PJUIt<p«(He.)34S. 

2,  The  power  of  maorlBs  police  officers, 
«onBtableB,and  watchmen  la  coDunensiiTate  with 
that  of  appointment.  Quiim  v.  P»rtmou^ 
<N.  H.)  53. 

8.  The  presamption  Is  tliat  a  public  offl- 
•cer  has  p^^ormed  bis  da^.  Cited  in  Xy- 
MtningF.  In*.  Oo.  v.  Wi^Ai  (Vt.)  648. 

4.  The  doctrine  of  respondeat  raperior 
-does  not  APplj'  to  a  public  oSeer  employ- 
ing agents  m  the  discharge  of  a  public  duty. 
i&Kmk  T.  .Sjmtatt  (Haas.)  038. 

Bnisn  AKD  NoTBS. 

OfDcer  once  elected  cannot  be  arUtrarily  »• 
tmnoved.  848. 

Power  of  removal.  08. 
^^mvc  of  changing  salwty  of  poUlo  officers. 

Individuals  dealing  with  officer  most  take 
aotk»  of  his  authority.  848. 

Presumption  of  performance  of  official  duty. 
168. 

Public  officer  is  liable  for  n^IIgence  of  ser- 
Tants.  534. 

Acts  of  defalk  offlcerare  valid  as  to  public 
188. 

OPINIONS.  See  Stidehoh.  IV. 
OKDERS. 

1.  The  aeceptaj&oe  of  a  non-negotiable 
order,  without  consideration  for  the  ac- 
ceptance, is  not  binding.  MuntY,  WHItam* 
(R  DM. 

8.  an  action  on  an  order  parable  out  of 
flie  funds  to  be  received  from  a  contract,  and 
accepted  "when  there  is  money  In  my  posses- 
sion from  such  contract,  the  drawee  can 
ahow  that  numej-  reeeived  by  him  waa 
not  tiie  drawer'a  numey.  H. 

OBDIHANOE8.  Bee  HmncnPAi.  C(apo* 
BATxona,  I. 

PARENT  ANO  CHILD.  BeePBiHOiFAL 

AXD  AeERT,  1;  BCDUOTiaiT. 

1.  An  infitnt  UtIdif  wtth  his  vnelo*  who 

H.      R.,  T.  T. 


Stands  in  loco  parmtiM  to  him,  can  not  rooow- 
er  for  aervicea.  in  absence  of  express  con- 
tract. Taft*  dissents.  Omuby  v.  Shoadet 
(Vt.)  139. 

2.  In  the  absence  of  any  statutory  provirion, 
a  aiepfkthor  need  not  mahitaln  his  step- 
children, and  consequently  Is  not  entitled 
to  their  earnlnM  ae  the  control  of  tlielr  per- 
sons. Cited  inJa.  180. 

Briefs  and  Notes. 

Infant  cannot  recover  for  services  from  one 
standing  in  loeo  porsnti^  In  absence  of  express 
contract   139.  ISO. 

PAROL  EVIDENCE.  See  Etidemob,  II. 
PARTITION. 

1.  Equity  has  Jnrlsdlotion  of  partition 
of  personal  property  owned  by  tenants  in  com- 
mon,   apaulding  v.  Warner  (Vt.)  220. 

3.  Where  a  divialon  is  iaspraoticable. 
a  sale  and  accounting  will  Im  decreed.  Id. 

8.  An  adminiatrator  neglecting  to  pre- 
sent olaima  of  the  estate  to  oflbet  erodi- 
tora*  elaiasa  Is  estopped  pleading  them 
in  a  iubaequent  suit  br  tlwsame  partlo.  Id, 

BrIBFS  A3Sb  NOTBB. 

Sale  la  not  ordered  If  ivoper^  li  divisible. 

820. 

Party  is  never  eunpelled  to  take  real  estate 
against  his  wUl.  880. 

PARTIES.    See  Actios  or  Suit.  8,  4;  Ik- 
SOLTBNCT,  15-18;  Rbplevxh.  4;  Trobt,  7. 

PARTNERSHIP.    See  Attaghhent.  8, 

4;ExEOtrroB8Ain>ADl[n(I8TRATOBS,  18; 

Lahdlobd  and  Tbhamt.  8,  4. 

1.  To  prove  notice  to  pl^ntlff  of  with- 
drawal of  C  from  a  flrm,  letters  sent  him 
by  the  remaining  partner,  headed  as  follows: 
"B,  under  firm  name  of  C.  B,  &  Ca,"  were 
admissible.  As^Tt  t.  Oht  (Mass.)  612. 

2.  Where  anrriwing  partner  continues 
to  wae  capital  of  deoaaaed  partner,  ttw 
tatter's  representatives  may  demand  IntereM  on 
capital  used  or  profits  earned  by  Its  use.  JSsfr* 
intm  V.  8immon${}lLaaA.)  748. 

8.  Proflta  should  usually  be  divided  ac- 
cording to  the  capital,  after  deducting  swdi 
share  as  is  attributable  to  the  skill  ud  awlces 
of  the  surviving  partner.  Id. 

4.  The  witlkdrawal  by  the  representatives 
of  a  panof  their  capital  diminishes  prv  rata 
their  proportion  of  the  profits.  M. 

5.  Amounts  applied  by  surviving  partner  to 
pasnaont  of  debta  of  deeeaaija  partner 
^  to  the  redaction  of  thec^>ltal  of  the  latter. 

6.  An  afl^reemeat  by  the  represrataUves 
to  allow  deceased  partner's  Interest 
toreaaidnin  new  flns,  changes  thefr  shares 
from  capital  to  debt  of  new  firm.  Id. 

7.  Where  sorriTini*  partner  pays  repre- 
sentatives nearly  all  of  capital  to  which  they 
were  entitled,  and  littgauoo  arises  in  refer- 
ence to  balance,  for  which  representatives  are 
laigely  responsible,  surviving  patbier  should 

Digilized  oy  ^OO^C 


974 


P ATJfKHT  —  PlRADTSQ. 


not  be  compelled  to  payproflts,  attributA- 
ble  to  their  Domlnal  capital  in  budnesB  eubee- 
quent  to  paymeot,  bat  intweat  tbereon  to  all 
Uiat  is  eqaitably  called  for.  Bobin$m  t.  Sim- 
motu  (Mmb.)  7^. 

8.  In  anlt  agatlnst  aarriTiagf  partner 
to  Mttle  balance  due  representatives,  de- 
cree to  pay  tfaem  balance  is  proper.  2d. 

9.  In  an  action  hj  the  snrrivor  of  two 
partners,  oo  a  receipt  to  collect  a  note,  there 
can  be  no  recovery  If  the  d^endant  had 
aoeoonted  to  the  deceaaed  partner. 
BifueU  T.  Fkdler  (Y  t.)  817. 

Bbikfs  and  Notes. 

Cannot  commit  crime.  S6I. 

Remedy  to  enforce  payment  of  money  due 
from  one  partner  to  another.  689. 

To  prove  notice  of  dissolution,  letter-heads 
of  new  firms  are  admissible.  618. 

Surviving  partners  an  not  entitled  to  com- 
pensation. 744. 

Duty  of  surviving  partner  to  wind  up  firm 
and  to  distrilnite  firm  funds.  748. 

PATHENT.  See  Bills  and  Nona,  13; 
Dbtise  ahd  Lboaot,  VIII. 

1.  A  general  payment  by  one  owing  both 
secoied  and  unaerared  debts  should  be  ap- 
plied  to  the  Utter.    atfU    BuaeU  (Tt.)  «44. 

3.  One  compromiaing  with  his  debtor 

on  condition  of  payment  before  a  certain  date, 
and  having  in  nfs  hand*  at  the  Ume  fixed 
for  payment  sufficient  moneys  of  the  debtor 

which  he  may  apply  to  the  compromise,  is 
deemed  to  have  rec^ved  the  same  in  dis- 
charge of  his  debt.  Gieiae  v.  FVankUn  (Conn.) 
985. 

Bbibfs  abd  Notes. 
Deflnitioo.  858. 

SubstltuMon  of  one  simple  am  tract  for 
another  Is  not  81^. 

Becdpted  bill  of  paroels  doea  not  neoessarUy 
imply  payment.  ^1. 

Voluntary,  is  not  recoverable.  990. 

PENALTY.    See  Hdbbakd  and  Wife,  11, 
IS;  Iktozhjatiho  LutnoBB,  15, 16;  Joint 

TXNASTS  AlTD  TbHANTS  US  CaUTOH,  1, 

8;  LmiTATroH  or  AonoMS,  14. 

Bbiefs  asd  Kotks. 

Qui  tarn  actions  most  be  broiwht  In  oounty 
when  offense  Is  committed.  39^ 

Plaintiff  must  allege  facts  essential  to  sup- 
port action.  449. 

PHOTOGRAPHS.  Bee  EvmBHOB,  19. 
^raBASEB.  See  DBmnrrom. 
PHYSICIAH  AND  SURGEON. 

A  surgeon  nnaklllftxlly  treatinaf  a  pi^ 
tient  is  liable  to  him.  Cited  in  S^gmty. 
Boston,  O.AM.B.  Oo.  (He.)  809. 

PLSADZNO.  See  Asbauuf  amd  BAnnaT, 
1;  ArrACHHsnT,  0,  10;  Gbiminal  Law, 

H.  K.  R.,  T.  T. 


II.;  Equitt,  4,  6;  Gdarabtt,  4:  ImrB- 

ANOK,  17-19;  LaCHRB;  LaNDLOBD  IXD 
TBHAKT,    9;  LiBKL   AND  SLANDER. 

LnciTATioN  OF  Actions,  13;  Mabtkk  akd 
Sbrtant,  10;  HoRTOAOi,  94-88;  Neoli- 
0ENCB.  11-19;  Ndzsahgb.  8.  4;  SktOff 

AND  COUNTEBCLAIM. 


I.  A  complaint  that  plaintiff  made  a 
plan  for  certain  hooeea  and  procured  bids 
therefor  at  defendant's  request,  upoa  so 
ureed  compensation  upon  estimated  cot 
ofbouses,  stating  percentage,  is  not  demer- 
rable  because  a  previous  request  by  defend- 
ant to  make  plans  was  not  averred,  nor  that 
any  estimatM  cost  was  ever  made,  nor  by 
whom  such  cost  was  to  be  estimated.  Lam 
hmi  V.  Sanford  (Conn.)  608. 

8.  As  the  action  was  upon  an  express  co*> 
tract  set  forth  In  the  complaint,  defesdut 
couldpiot  show  that  the  contract  had 
never  been  msbde.  and  that  an  entirely  differ- 
ent contract  existed  between  the  parties.  U, 

8.  Flatntifl  could  offer  in  oTidenee 
tain  estimates  and  bids  made  by  bvilders* 
which  he  had  obtained  for  defendant,  undo' 
the  contract  between  th<mi.  Id. 

4.  The  distinction  between  tresMws 
and  trespass  on  the  case  is  abolishea 
Rev.  Stat.  chap.  83,  %  15,  and  a  declanUioDin 
either  form  is  good.    Cited  in  Edme*  v.  Orr 
£A«S(He.>794. 

5.  Trespass  joined  with  trover  is  bad 
on  demurrer,  unless  it  appears  from  the  d«- 
laration  that  they  are  for  the  same  cause  of 
action.    Tm^fMon  v.  Ologaon  (Vt.)  102. 

6.  A  defense  upon  a  fact  not  Included  in 
the  allegations  necessary  to  support  the  pun- 
tiff's  case  must  be  set  ont  in  precise  terms  io 
the  answers  GbAum  v.  Tranden  Im.  Of. 
(Mass.)  ISSl 

7.  The  court  may  allow  an  answer,  flkd 
after  donurrer,  lo  be  withdrawn,  and  Ike 
demurrer  will  stand  unaffected  by  the  an- 
swer.  V.  Prioe  (Mass.)  S31. 

8.  A  ^^eral  demurrer  to  the  endrsdfC- 
laratlon  is  bad,if  either  count  is  suffieieat. 
Langiay  v.  Metropolitan  L.  inf.  O.  (R.  L)  XM. 

9.  A  general  demurrer  does  not  raise 
the  question  of  duplicity  in  a  replicatioD. 
Orem  v.  Seymow  (Vt)  867. 

10.  The  aaaendment  of  a  defective  spedsl 
denial  of  the  genuineness  of  a  signature  (k- 
dared  on  is  in  Uie  court's  diserevUm.  Bm 
V.  fsnnn  (Mass.)  806. 

II.  A  Tarlanee  between  the  pleading  sod 
proof  is  not  fatal  where  the  defeodsnt  i> 
not  induced  thereby  to  omit  any  preparados 
for  defense.   DavU  v.  Qui^ord  (Conn.)  81& 

BbIEFB  USD  NoTBa 

In  |*eneralt  pleadings  are  admlssioiu  is 
against  pleader.  706. 

Bill  embracing  distinct  matters  affecUa; 
distinct  parties  is  multifarious.  581. 

Tender  and  gena«I  denial  cannot  be  pksd- 
ed  together.  180. 

NecessaiT  matters  of  desolption  BUtbe 
proved  asaU^ied.  591^^  . 
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PliEDGB  JUn>  OOUUTJBBAl. 

Oaebunition  for  peraonal  Injuries.  818, 

Coiiaidention  of  contract  must  be  set  forth 
with  contract  548. 

TreapaflB  and  trorer  >dned  Is  bad.  109. 
DuaniTvr  admits  foots  wdl  pleaded.  85S, 
0961 

Ounot  be  partly  good  and  partly  bad.  818. 

Must  be  special  to  mere  formal  defects.  81S. 

Declaration  defecUve  only  In  matter  of 
form  mny  be  iakm  tidTantage  of  only  by  de- 
mnrrer.  <14. 

la  oremded     flUng  of  uuwer.  088. 

Orermled,  admits  cause  of  action.  6M. 

Amendment  Is  indiscretion  of  court.  807. 

VarlMoe.  88. 

Ckntract  must  be  proved  as  declared  on.  548. 

PI.BPOB  AKD  OOLLATEBAL  SE- 
CUBIT7.  See  Hubbahd  aito  Wife,  8. 

1.  A  bOl  of  pareela  containing  no  word 
of  defeasance,  intended  merely  a&  eecurlty.  If 
accompanied  1^  dellTery,  is  only  pledM*  and 
not  a  mortgage.  CHted  In  Snaa  t.  atOovxsy 
(Mass.)  468. 

2.  A  private  a»le  of  Koods  pledged  for 
advancee  will  be  deemed  lawfal.  Moor*  y. 
W^ntan  (Mass.)  670. 

Bbiefs  AKD  Notes. 

There  must  be  delivery  to  pledgee,  and  con- 
tinaed  possession  by  him.  680. 

Where  collateral  securi^  Is  received  for 
debt  with  power  to  convert  It  Into  money,  this 
is  specttculy  aiqpllcable  to  payment  of  debts. 
801. 

Pledgee  may  sell  without  Judicial  |woces8, 
upon  giving  notice  to  debtor.  681. 

POIiICEHAN.  8eeOFnoXA3n>0>TKiBB,3. 

POOR  AND  POOR  LAWS. 

1.  Insanity,  after  the  commencement  of 
1^1  residence,  does  not  affeet  the  acqaisi- 
tion  of  a  settlement  TopthtHn  v.  WHUamt- 
tmn  (Yt.)  648. 

8.  While,  under  Bev.  Laws,  g  3818.  time 
•peat  in  a  Innatlc  swyliimln  settlement 
cases  is  not  eoaipttted.  It  Is  computed  whm 
the  insane  person  Is  not  in  an  aiylum.  although 
under  guardianship.  M. 

8.  One  so  idiotic  as  so  be  incapable  of 
"coming  to  reside"  Is  treated  as  a  transieBt 
panper.   Cited  in /d.  648. 

4.  Under  Pub.  Stat.  chap.  87.  g  40,  the  price 
of  support  of  a  pauper  at  the  county  I^ 
sane  asylum  need  not  be  certified  the 
county  commissioners  to  the  town  of  his  set 
Llement   Newburyport  v.  Orwdon  (Mass.)  707. 

5.  Estoppel  from  denying  the  les*l  set- 
tlement of  a  paupw.  arising  ^inst  town,  on 
notice  to  remove  pauper  to  Itself,  Is  limited  to 
an  action  thereon  bMween  the  towns  giving 
and  recdvlng  DOtlc&  BouA  BoUuaU  t.  mauah- 
ton  (Mass.)  MO. 

6.  The  acts  of  town  orerseers  In  removlog 
a  panper  thereto  are  lacoi^eteBt  as  »£ 
missions  on  tbepart  of  the  town.  li. 

I.  E.  B.,  T.  T. 


Sboubttt  —  PsBKunmoH.  875 

7.  Where  an  Inhabitant  of  a  town  has 
iDcnrred  expenses  for  relief  of  a  pan- 
per* the  town  must  pi^  the  same  after  notice 
and  request  to  the  overseers.  Ovmninghaim  v. 
FranJ^oH  (Me.)  700. 

8.  Where  an  overseer  of  the  poor  agreed 
with  a  married  woman,  who  was  then 
living  wiUi  her  husband  and  continued  to  live 
withlilm,  to  pay  her  for  takinfl*  care  of  a 
panpa>,  and  toe  town,  with  her  knowledge, 
paid  her  husband  for  such  support,  she 
eannot  recover  therefor.  (ySe^t  v.  NorOir 
ampton  (Mass.)  166. 

0.  The  liability  of  a  town  for  the  sup- 
port of  paupers  is  purely  statutory.  Id. 

Briefs  and  Notes. 

Old  residence  continues  until  acquisition  of 
new  one.  647. 

When  one  overseer  can  act  for  others  so  as 
to  bind  town.  167. 

POOR  DEBTOR.  See  Faz-se  Imprison- 
ubut,  1-S. 

1.  The  original  notice  of  desire  to  take  a 
poor  debtor's  oath  may  be  given  to  the  credi- 
tor's attorney,  under  Pub.  Stat.  chap.  162, 
g  182.    GcUlaffhan  v.  Whiimar$h  (Mass.)  262. 

8.  The  order  for  oath  must  state  the 
hour  and  day  fixed  for  the  hearlna  of  ttie 
appllcadon.  SaiAom  t.  Piper  (N.  H.J  01. 

8.  Under  Pub.  Stat  chap.  168.  %  18,  ser- 
vice of  notice  of  examination  of  judg- 
ment debtor  must  be  made  as  many  hours  be- 
fore the  beginning  of  the  third  day  from  the 
day  fixed  for  the  examination  as  there  art) 
mues  of  travel    Leme  v.  ffotman  (Mass.)  140. 

4.  The  meaning  of  the  statute  Is  that  the 
time  allowed  for  traveling  shall  be  allowed  at 
the  rate  of  one  hour  for  each  mile.  Id. 

6.  Unless  the  creditor  is  properly  and 
seasonably  notified,  the  opportunity  for  ex- 
amination may  be  lost  Cfted  in  Sanborn  t. 
Pip»r(N.  H.)S8. 

6.  The  willful  folsity  of  the  plalntiTs 
affldavit.  uptm  which  the  defendant  was  ar- 
rested. Is  not  a  defense  to  an  action  on  a 
poor  debtor's  recopsiaance  given  to  obtain 
a  release  upon  such  arrest.  Bvereti  v.  Hen- 
dereon  (Mass.)  408. 

7.  The  defendant's  remedy  in  such  case 
is  to  obtain,  under  the  stutute,  an  early  hear- 
ing, or,  after  the  case  is  ended  In  his  favor,  to 
sue  for  malldons  prosecution.  Id. 

Bbdeps  A2iD  Notes. 
Palsi^  of  plalDtUCs  affidavit  is  no  defense 
to  acUon  on  poor  debtor's  bond.  404. 
KotUable  for  mistake  of  officer.  288. 

POWERS.  See  CSovenaitt,  4;  Devise  Ain> 
LEflAOT,  V. ;  iRPAsra,  8. 

PRACTICE.  See  Action  or  Strrr;  Ap- 
peal AMD  Error:  Criuinal  Law;  Equi- 
TT;  Evidence;  Exceptionb;  New  Trial; 
Pleadino;  Trial:  WiTNBsa:  Writ  and 
Pbocbss. 

PRESUMPTIOR.  See  Boxs  AND  Notes, 
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PRINCIPAL  Ain>  AOENT.   See  Cob- 

PORATIOHS,  0,   11,   IS;  iNBOIiTBHCT,  11; 

InanBAKCB,  1;  Ihtoxioatikg  Lntuoiu, 
1,  2;  Kbplbtdt,  2,  8. 

1.  A^Bcy^  for  jvuey.  Where  a  curbing 
was  erected  around  a  burial  lot  under  a  writ- 
ten contract  with  the  son  of  the  defendant, 
who  was  an  aged  man,  and  pOBsessed  of  consid- 
erable property,  and  hadsl^edarequest  to  the 
superintendent  of  the  cemetery  to  allow  the 
curbing;  and  the  son  told  the  defendant  of  the 
contract  with  the  plaintiff,  and  was  his  general 
agmt  for  the  transaction  of  bualneaa,— the  luiy 
was  joatlfled  In  drawlOE  the  inference  that  the 
son  acted  for  the  father  In  the  matter,  notwfth- 
standing  their  testimony  to  the  contrary.  Fbrd 
V.  LinOian  (Mass.)  808. 

3.  An  aflrent  cannot  Xmy  the  proper^  of 
his  principal.  Cited  in  Randall  t.  Laut£nber- 
gvr  (R.  I.)  780. 

8.  The  indorsement  of  a  bill  of  lading 
to  an  agent*  to  enable  him  to  obtain  the 
goods  from  the  carrier,  does  not  transfer  ti- 
tle.   Jfiwr*  V.  Wyman  (Mass.)  679. 

4.  The  eastody^  of  the  agent  Is  that  of 
the  principal.  Id. 

6.  The  knowledge  of  an  agent  Is  that 
of  the  principal.  Cated  In  JfatAftM  t.  fi^ 
(He.)  868. 

6.  Agent.  One  entering  Into  a  valid  agree- 
ment to  conduct  business  for  another,  "with- 
mt  accountability  for  errors  of  Judgment,"  ia 
liable  for  lesaea  Item  his  n^^lgeoee. 

Qieaae  v.  FrankHn  (Conn.)  930. 

7.  An  agent  charging  himself  with  an 
unauthorized  diseount  on  the  sale  of  his 
principal's  goods*  and  compromising 
his  claim  against  the  principal  with  other 
-creditors  at  a  certain  per  cent,  can  n»t  have 
the  disetnmt  dedneted  from  his  claim  be- 
fore the  computation  of  the  per  cent  themm. 
Id, 

BBIXFB  AMD  NoTBg. 

Agency  Is  question  of  fact.   881,  809. 
Notice  of  agency  may  be  Implied  from  dr- 

-cumstances.  884. 

Agency  may  be  proTed  by  circumstantial 

evidence.  524. 

Principal  cannot  accept  part  and  reject 
part  of  contract  made  by  agent.  765. 

Acts  of  agent  to  bind  principal  must  be 
within  scope  of  authority.   498.  923. 

Ratlfloatton  of  nnauthorized  act  of  agent 

609. 

Ratification  by  corporation  m^  be  Implied 
from  Its  conduct.  766. 

Knowledge  of  aaaent  la  that  of  principal. 

732,  864. 

Agent  is  liable  for  negligence  in  discharge 

of  duties.  926. 

Transfer  of  land  by  agent  must  be  \j  deed 
In  principal's  name.  886. 

PRINCIFAI.   AND    SURETY.  Bee 

WiTHSBB,  1. 

1.  Where  the  sheriff  released  the  defendant 
•on  reeeiTlng  a  bond  not  valid  aa  a  bail  bmd; 
V.  a  B.,  T.  T, 


-Railboas  COHPABISa. 

which  the  plaintiff  repudiated,  and.  on  saj- 
mentof  the  Judgment  uainst  the  defendant 
by  the  sheriff,  assigned  the  Judgment  and  bond 
to  him, — such  assignment  is  not  an  aeeep- 
tance  of  the  bond  by  the  plaintiff,  so  as  to 
make  it  effeetiTe  against  the  snretiea 
BOi  V.  Pim»  (Mass.)  545. 
'  2.  The  eOTertnre  of  the  principal  proB- 
issor  at  the  time  of  promise,  where  nowa 
to  the  »nrety»  will  not  disehatge  libs. 
TFitnn  v.  Sai^vrd  (Mass.)  24S. 

8.  There  Is  no  distinction  bttween  the  prooi- 
lae  of  a  married  woman,  wiilch  la  viM,  and  tfaM 
of  a  minor,  which  is  voidable,  as  to  the  obligs- 
tlon  of  a  surety.  Id. 

4.  Exception  to  the  role  that  the  soretgr's 
UabiUty  Is  limited  by  that  of  his  princ^sl. 
stated.  Id. 

PROCESS.  See  Wbit  and  Pbocml 

PROHI880BY  NOTES.  See  Bills 
AHD  Notes. 

PUBLIC  OFFICER.  Bee  Office  abd 

Offigbb. 

QUANTUK  MERUIT.  See  AnoiiFaiT; 

Fbauim,  Statute  op,  4. 

QUIA  TIMET  ACTIONS.  See  Qum 

OS  Titlb. 

RAIXiROAD  COMPANIES.  Bee  Cab- 
bikbb;  £abbm£nt,  6,  7;  LnnTAnoa  or 
AcTioHB,  1 ;  Mastbb  abd  SsKVAn,  Il- 
ls;  NsauaBHCB,  II. ;  Btatutbs,  6;  Wm 

AHD  PBOOBSa,  1. 

1.  A  railroad  company  can  aot,  wilbooi 
statutory  authority,  devest  itself  of  any  da* 
ty  Imposed  by  its  charier  or  the  general  lav* 
of  the  State,  1^  leastwsf  Ita  road  to  asoUi- 
er.  Cited  in  SuomUv.  BMton,  O.AM.R.0t. 
(Me.)  870. 

2.  After  a  route  has  been  constructed  sod 
operated  for  twenty  years*  a  laadowo- 
er  cannot  object  to  use  of  his  land  becaw 
of  a  failure  of  the  company  to  furnish  a  plan. 
AIM*  V.  Nea  York  diN.E.B.Oo.  (Maa.)(BT. 

8.  Power  to  take  land  by  eminent  doBsli 
nuty  be  given  to  a  foreign  etwporatton*  K 

4.  The  adverse  use  of  a  way  aersaaa 
three-rod  location  of  a  railroad,  1>^>  ^ 
fore  widening,  could  not,  after  wueaia;, 
ripen  Into  a  right  of  way  acroes  it  without  a 
fresh  start.  Id. 

6.  When  the  location  of  a  railroad  ide» 
tifles  the  land,  the  statute  is  sattsfied.  >!• 
Uiough  the  owners  name  Is  not  stated  tberan. 
Bro^  V.  Old  Oolong  R.  Oo.  (Mass.)  7S4. 

6.  It  will  be  presumed  that  thelaadowMT 
was  notified  of  the  proceedings.  Id. 

7.  All  landowners  need  aot  be  nstii*< 
porsonally  by  name.  Id. 

8.  The  follnre  of  the  company  to  fcni^ 
the  laadowaw  with  ^aa  of  locathtt  w 
not  affect  its  title  ID  the  land.  SL 

9.  The  remedy  at  common  Ibw  tor  te- 
ases from  sparks  eac^>lng  from  a  looaa» 
«(▼•  la  1^^  aotiim  on  Itecase^  toiotbiinB 
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within  filx  years.  NevsUm  t.  New  York  dh  N. 
S.  K  Co.  (Coon.)  614. 

10.  A  railroad  compaaj,  free  from  negli- 
genoe,  ia  m«t  liable  ftu'  damages  from  Are 
Kindled  ftom  eparka  from  locomotives.  Cit- 
ed in /d.  016. 

11.  Where  plaintiff's  hone  escapes  into  the 
highway,  without  his  fault,  and  is  killed  np- 
oo  a  oroaaiBK  by  a  train  run  In  a  negligeat 
manner,  lie  can  recover.  Oiark  v.  Boiton  db 
Jf.  B.  Go.  (N.  H.)  48.  ' 

13.  Unlawftil  rate  of  speed  over  a 
eroaainnf  is  evldence^f  negligeDce.  Id. 

13.  A  etatnte  regnlating  speed  across 
hishways  In  the  compact  part  of  a  town  ap- 
pUee  to  railroada  extendiiwlnto  an  aa< 
JeiaiBc  State.  Id. 

BnUEFB  AND  NOTBS. 

Filing  location  is  taking  land  for  public 
purposes.  029. 

Measure  of  damages  upon  appropriation  of 
land.  438. 

Public  may  acquire  prescriptive  right  to 
'  rkwar  aerosa  railroad  loeattoa.  4S8, 
080. 

Liability  for  Are  caused  1^  sparks  escaping 
from  locomotive.  614. 

Injury  to  antwala;  unlawful  rate  of  speed. 
48,  vi. 

Lessors  falling  to  coostruct  catUe-gnarda 
are  liable  for  Injury  to  animals  by  lastae  oper- 
ating road.  867. 

RECEIPT.  Bee  Fososbt,  4;  Rblbase  and 

DiSCHAKOB,  4,  S. 

BECETVEB. 

A  receiver  represents  the  general 
creditors  of  an  Insolvent  corporation.  Dmey 
V.  Bt.  ASmiM  TmM  Oa.  (Yt.)  6&3. 

Bribes  akd  Notbs. 
Is  representative  of  parties.  654. 

KECORD.   See  Appeal  aitd  Ebbob,  IL; 
CsDUHAL  Law.  88,  89. 

REFERENCE.    See  Ahbitratiok  and 

RBPEaBNCB. 

REHEARnrO.  See  Equrrr,  7,  8. 

BEIXASE  AND  DISOHAROE.  8«e 

HoRioAOE,  in. ;  Bhifb  and  Shifphto, 
S-S. 

1.  A  release  under  seal  of  one  of  joint 
obligors  presents  a  complete  defense  to  an  ac- 
tion ^lost  them  upon  an  agreement  under 
seal  for  the  payment  of  mouOT.    Mate  v. 

Spaulding  (Mass.)  487. 

3.  A  release  to  one  of  joint  obUgore  re- 
leases aU.   Cited  in  Id.  438. 

8.  But  this  result  Is  avoided  when  the 
instrument  is  so  drawn  as  to  show  a  contrary 
intention.  Cited  In  Id. 
'  4.  Receipt  "In  ftill  of  all  demands  for 
damages  sustained  on  a  highway"  is  an  agree- 
ment in  full  Dement  for  damages,  and  can 
not  be  Tarlea      an  ioconslstent  oral  con- 
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temporaneous  agreement.  Bquiret  v.  Am- 
hertt  (Mass.)  148. 

5.  A  misnnderstanding  of  the  legal  im- 
port of  the  agreement  is  not  groand  for 
awoidance>  Id. 

Bblbfs  and  Notes. 
Release  of  one  joint  obligor  releases  all.  487. 
Writing,  "Id  full  of  all  demands  for  dam- 
ages sustained  on  highway,"  constitutes.  140. 

RELZOIOnS  SOCIETIES. 
1.  The  majority  of  pew-owmere  mi^ 

control  a  congregational  meetlnj^use,  and 
making  of  repairs  thereon.etc.,at  a  meeting 
of  the  corporation  duly  called  therefor.  May- 
berry  V.  Mead  (Me.)  692. 

3.  An  assessment  is  void  where  the  as- 
sessors add  an  overlay  to  the  sum  raised,  and 
assess  it  upon  the  pews.  Id, 

BRisn  Ain>  Notbs. 
Cases  where  identity  of  church  has  been  es- 
tablished tnr  Its  relation  to  the  society  or 
parish.  810. 

REMAINDER.    See  Davim  axd  Leo- 
act.  IV. 

RBFLETIN.  See  Cabbibbb,  6;  Lism,  I.; 
HoRTQAas,  4Si. 

1.  One  delivering  goods  to  another  at 
an  agreed  price%n  eredJt.  the  term  of  which 
depends  upon  monthly  sales  of  the  same  with- 
out agreement  for  return,  can  not  replevy 

them.   Blanehard  v.  Fiitpairiek  (Mass.)  550. 

2.  The  owner  of  liquors,  kept  by  him 
for  sale  in  a  saloon,  under  a  license  to  his 
agent,  may  replevy  them  when  attached 
as  the  agent's  property.  Barron  v.  Ar- 
nold (R  I.)  663. 

8.  3uch  owner  is  not  estopped  from  as- 
serting his  title,  where  the  debt  under 
which  the  attachment  was  levied  was  con- 
tracted before  the  agent  went  into  the  saloon. 

Id. 

4.  One  of  joint  owners  of  a  chattel  cannot 
maintain  replevin  for  it  without  Joining  his 
co-owners.   GoreoranY.  White  (Mass.)  891. 

5.  The  supreme  court  has  original  Juris- 
diction of  replevin  when  the  value  of  the 
property  In  the  writ  is  greater  tlian  $18.83, 
although  it  may  upon  trial  prove  to  be  less. 
Adam  v.  Bpaldtng  (N.  H.)  47. 

Bbiefs  and  Notbs. 

Not  lie  where  defendant  has  lien  oo  prop- 
erty. 569. 

Plaintiff  must  liave  rij^t  of  propwty  and  of 
possession.  669. 

All  joint  owners  of  chattel  must  Join.  893. 
Amount  in  controversy;  supreme  court  ju- 
risdiction. 47. 

RES  JUDICATA.   See  Jodombnt,  1-8. 

REVIEW.   See  Appeal  aitd  Erbob,  7; 
JUDOICBNT.  4. 

BRIBrS  AHD  NOTBB. 

PetltioDW  must  saUsfy  court  that  he  has  not 
been  gnil^  of  laches.  896. 
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&0AD8  AND  HIOHWAYS. 

I.  Dkdication. 
IL  LATnra  Odt. 
HL  OoKKinioiiBiu;  Acn  or. 
lY.  DncoBTniuAxoB;  OBSTBUcncra. 

Bams  AHD  NOTBB. 

Bee  Dbed,  7;  Hitsbaitd  and  Wife,  11,  18; 

HUNICtPAL    CORPOHATIORS,    IIL,  TV.; 

Taxbb,  7;  WATsaa  Aim  Watekcoubsbb, 
1-8. 


I.  DSDICATIOM. 

1.  To  nuke  a  btghvay  by  dedication,  the 
owner  of  the  land  mamt  MMnt  to  Its  ap- 
propriatloa  for  each  use,  and  it  must  be  so 
used  by  the  public.  VtUm  Obmpsay  r.  Pack- 
Jum  (R  I.)  668. 

8.  A— cat  Is  lBlbrr«d  tvm  aeqntotoence 

in  pnblle  use.  Id. 

8.  An  uDequlTocal  dedication  tiJkMplM* 
ImMdiatoly-  ^• 

i.  An  intention  to  dedloate  Is  Implied  by 
the  opening  of  a  thoronghf  ar&  Id, 

6.  Dedication,  onoe  complete.  Is  not  ro- 
Toeable  daring  public  ate.  '  H. 

n.  Layxko  Out. 

6.  A  highway  may  be  lidd  out  wholly  with- 
in town  limits,  when  it  connectK  with  an- 
other highway.  Welia  v.  County  Comra.  (Me.) 
806. 

7.  It  may  be  located  over  a  previously  ex* 
isUnc  town  way.  Id. 

6.  An  Act  providing  for  the  laying  out  of  a 
highway  acroM  the  tide  waters  of  a  river 
coDfeis  Jurisdiction  to  county  commisslonerB 
to  make  the  location.  Id. 

9.  Where  objection*  involving  questions 
of  fact  are  made  to  >c— ptanee  of  the  re- 
port of  ft  committee  on  the  location  of  a  high- 
way, and  they  are  overruled,  exceptions  taken 
thereto  must  show  that  the  facts  were  found 
in  favor  of  the  excepting  patty,  id. 

10.  A  petition  for  a  way  mnat  describe  It 
so  as  to  notuy  Interested  partiea  what  is 
asked  for.   Packard  T.  AMdnteaggin  OouiUg 

(Me.)  847. 

11.  It  may  describe  alteanalive  loear 
tions  and  termini.  Id. 

la.  In  laying  out  a  way,  subettntlal  eem- 
pllaiMe  with  the  line  indicated  in  the  peti- 
Uon  l8  all  that  Is  required.  Cited  In  Id.  847. 

18.  In  laying  oat  a  road,  selectmeD  need  net 
And  the  roAd  le  be  of  eoaaum  neeessity. 
BtaMee  t.  Dfitr{Oonn.)  816. 

14.  Ps^Mwrtof  dansageii  to  alandowng 
Is  prennmed  after  seventy  yean.  Id. 

16.  In  proceedings  to  lay  out  a  town  way, 
where  other  courses  have  no  uncertalntv,  a 
description  of  one  course  as  "41^°  east.  In- 
stead of  "north  41^'  east,"  does  not  render  the 
description  nncerts^n.  Carr  Y.  £erkl^ 
(Mass.)  514. 

16.  Where  selectmen  filed  the  lavont  of  a 
town  war  with  the  town  deik  at  the  proper 
time,  ana,  after  Wftixut  for  town  marting  was 


a  duplicate  of  the  paper  before  filed,  wltfa  the 
statement:  "and  we  report  the  bonnderien  to 
town  meeting,"— this  final  report  is  jmpetlj 
befwe  the  meeting.  Id. 

m.  COMMUBIOKXBS;  AOTB  OT. 

17.  Where  a  town,  wlthont  accepting  Stat 
1871.  chap.  168,  or  Pub.  Btnt.  eh^.  27,  %  74, 
from  year  to  year  electa  road  oommlwioncn, 
the  persons  elected  are  commissioners  de 
Iketo.  the  vmlidity  of  whose  electiewe  can 
not  be  laqnired  ttto  collaterally.  Cbu* 
T.  iftu&»n  (Mass.)  667. 

18.  Sndi  commissioners  are  public  offloen^ 
for  whose  acts  Uie  town -Is  not  remond- 
ble.  Id. 

19.  Where  the  road  commissioners,  know- 
Ing  the  landowner's  InabHitj'  to  read. 

5 reseated  him  with  a  receipt  bi  flUl  of  all 
emands;  and  he  stated,  on  accepting  the 
money,  that  he  sisued  the  raceli4  fbr  the 
land  only;  and  the  commlsdonets  said  "Ihst 
would  be  alt  right;"  and,  npon  dlsooverlnc  that 
the  receipt  was  In  full  for  all  demands,  ne  re- 
pudiated It  and  left  the  money  with  the  county 
treasurer, — an  Instruction  in  a  petftioo  for  an 
assessment  of  damages,  that  the  Intent  to  de- 
fraud  the  petitioner  was  not  necessary,  but 
that  it  was  necessary  to  show  ■oma  eondnet 
misltttdiog  him,  was  snffidentlr  favonblB  toe 
him.    0*&mwIlT.  (Wm«m(Has8.)dn. 

80.  Where  the  town  claims  the  benefltof 
the  anannniciit  madethnogh  ooomisskiB^^ 
it  takes  it  with  ftU  its  defects.  Id. 

IV.  DiBOONTnnjASCs;  Obstbdgtioh. 

31.  Upon  application  under  Gen.  Stat  g 
8886,  to  superior  court  for  reversal  of  order 
by  town  selectmen  dteoontiaaiM  tdlJh 
ways,  the  only  Issue  Is  whether  the  rngbwayi 
were  of  eonunen  conrenlsaee  and  neoss- 
st^.   iSRttt  V.  AnUA&Hfy  (Oonn.)  607. 

88L  A  r^rt  of  eossMlttM  that  •  nad 
was  necessary  for  plalntUI  and  ft  few  of  Us 
neighbors  is  net  neoessarily  deelMvv  «f  the 
question  of  comsMm  eoMTftni— i& 

88.  Petitioner  faHInr  to  offsr 
apoa  the  question  of  the 


■denee  and  necesrity  of  the  hi^way  cannot  be 
heard  upon  appeal  In  that  i^ard.  JH. 

84.  Upon  report  of  committee,  in  absenee 
of  Irregular  conduct  on  their  part,  the  dnt^  «f 
the  court  Is  to  dUnsiaa  the  upMsraWet 
witheoste.  iS. 

95.  A  prMerivtlve  rlffht  to  ulnteln 
bars  aeroaa  ft  highway  is  noteslnhHihed 
where  they  were  kept  thoe  wtdioot  dahn  of 
ri^t,  and  the  defendant's  s^plioftlion  to  ss- 
lectmen  for  permission  to  do  so  was  denied. 
Blakt$U»  V.  TWsr  (Conn.)  81S. 

Briefs  aitd  Notes. 

Dedication  must  be  made  bj  owner  of 
land,  and  accepted.  668. 

Exlrteoce  of  hl^wny  may  be  proved  bf 
long  use  tor  pahlle.  810. 

Powers  of  commissioners  In  layinc  ont. 
805. 

SubstanUal  obaerrancs  of  roiUc  indlcstsd 


ianied,  filed,  within  two  d^s  of  such  meeting,  I  in  petitiw  Is  all  that  Is 


K.  n.  K..  T.  T. 


Digitized  by 


reauirod.  M7. 

Google 


Rdlm  or  CouBT — Batibfactiok. 


979 


Htgliwn  csimot  be  laid  out  along  torni^e. 

HljehwaT  mw  be  built  over  mtar  cnmA 
1^  aid  of  brldgea.  518. 

Power  aod  duty  to  |p*adeiM>d  Tograde  high- 
remains  in  highway  surrc^on.  700. 

Road  eommlsaloiiera,  whra  vxenktig 
Uielr  powers  in  laylne  out  highways,  are  pab- 
lio,  and  not  town,  offlosn.  w4. 

Town  is  not  UaUe  f6r  acts  of.  668. 

Ptaeonttnwaneei  common  conTenience 
and  necessity.  607. 

Qates  interfering  with  use  of  way  are  ob- 
stmetion.  S98. 

Por  ohatraction,  party  injured  may  hsTs  ac- 
tion for  damages.  883. 

Fatting  fence  across  priTate  wa^  la  no 
violation  of  statute,  816. 

RI7I.E8  OF  COURT.  See  C!oubt8,  8. 

^A,  r.Ti,  See  AcoTtoH  ahd  Auotioiibeb; 

X^IDBNCB,  11;  PEAUD  AND  FbADDDLBNT 
CONTBTANCB.    2,   8,   7;  FUAUDS,  StaT- 

t7te  of.  1.  3;  morto&qk,  86;  refj4stin, 
1;  Tbovbk  amd  Convbrhiok,  1. 

1.  Ad  laBtFamentt  In  consideration  of  ad- 
▼anoes,  eonaifpain^  for  aale  personal 
property,  as  lecuniy  for  a  note,--tiie  pro- 
eeoJe  of  tbe  sale  to  be  delivered  on  d^ 
■sifciid, — im  a  Mare  power  of  eale.  with  an 
agreement  to  delWer  the  [voperty  on  demand, 
or  Uielr  proceeds  in  case  of  sale.  Blum  v.  SO- 
hwag  (UsM.)  460. 

3.  Bach  note,  maturing  more  than  six 

geara  prior  to  action  thereon,  la  barred  by  tbe 
tatate  of  ZJsaitatioaa.  Id. 

8.  The  title  to  property  does  not  paaa 
ontll  the  parties  intend  It  shall.  CUattM  v. 
Wtuhbum  (He.)  788. 

4.  Where  the  priee  la  to  be  paid  In  labor, 
and  the  pnrehMer  is  to  have  no  owner* 
ahip  vntU  lie  has  fully  performed  It,  he 
cannot  maintain  trover  for  the  Talne  of  the 
proper^  untO  he  can  diow  perfonnanoe  the 
eoMtraet.  H. 

6w  Upon  a  sale  for  cash,  payment  is  a  eon- 
dUiOtt  preeedent  to  pawnc  of  Utls^  which 
nay  be  waived  1^  the  venoar.  PsaboAf  v. 
Maguin  (He.)  6»4. 

6.  An  nnreatrieted  deUvery  waivea  a 
eoaditioa  that  payment  Is  to  be  made  be- 
fore the  title  posses,  altltongh  the  seller  bae  an 
nndlaelosed  Intent  not  to  waive  the  cooditlo&. 
Cited  In  ia.  699.  Bee  toiUra,  cited  in  Worrm 
1^.  (h.  T.  IfonoiA  B.D,APOo.  (Conn.)  919 

7.  Where  a  contract  for  the  sale  of  cloths  to 
be  delivered  in  certain  spedfled  quantities 
provided  that  the  vendee  should  not  at  any  one 
lime  owe  for  more  than  a  certain  specified 
nunlMr  of  pleoes;  that  goods  seat  to  be  fin- 
ished should  be  on  account  of  vendor,  and 
vendee  should  give  instructions  and  pay  bills 
for  flnishlng,  but  not  to  remove  at  any  one  time 
more  tlian  the  number  of  i^eoes  to  which  his 
Indebtedaesiat  any  one  time  was  limited, — the 
title  to  the  goods  sent  to  the  finisher  coatin- 
«ea  in  the  vendw.  and  are  not  liable,  when 
In  the  flnlsher'B  posassslon.  to  aMaehment  as 

B.  B.  B.,  T.  T. 


the  property  ^tlia vendee.  WmrtnMfy. 

Oo.  V.  Nifnim  B.  J>.  A  P.  Cb.  (Ooiui.)  917. 

8.  A  written  contract,  not  executed  in  a 
form  to  malie  a  conveyance  of  interest  In  land, 
which  Is  expressed  to  oe  an  agreement  to  take, 
cut,  and  remove  timber,  which  is  to  be  paid 
for  in  the  form  of  Itark,  lumber,  and  timber, 
la  an  exeentory  eontoaet.  wbteli  pwMse 
no  title  In  the  atandlnc  timber.  United 
Boeietv  efBhakart  v.  Brook*  (Has8.)489. 

9.  Where  any  operation,  as  surveying, 
meaenrinff,  or  the  like,  remaina  to  be  pei^ 
formed  in  order  to  ascertain  the  price  or  the 
quantity  to  be  delivered,  the  contract  is  in- 
completo,  and  the  mrmerlv'  does  not  paaa. 
Cited  In  U.  438. 

10.  A  volnntary  porebaser  of  such  In- 
terest Id  proper^  aa  another  may  have,  can 
not  ecnnplaia  uat  It  li  of  leaevalne  than 
anticipated,  where  the  seller  made  no  mlsnfp- 
resenlaUons.  Aors  v.  LOand  (Mass.)  868. 

11.  The  sale  of  artlelea  to  be  aeleeted 

caonot  be  rescinded  because,  before  sale,  there 
may  have  been  an  honest  expression  of  opin- 
ion that  when  the  articles  are  selected  they 
will  be  of  a  better  quality  than  they  proved 
to  be.  Sehrcmm  v.  Briton  Sugar  Bejinxng  Oo. 
(Hass.)  731. 

13.  The  differenoe  between  the  contract 
price  asd  market  value,  at  the  time  and  place 
of  delivery.  Is  the  meaenre  of  dajaacea  for 
vendee's  fbllore  to  aec^t.  H. 

18.  Where  personalty  is  sold  with  war- 
ranty, and  a  bill  of  s*le  is  made  not  con- 
taining a  warrant,  which  Is  afterwards 
amended  so  as  to  express  it,  an  action  for 
a  breach  of  the  warranty  may  be  maintained 
Ibereon.   Spalding  v.  Qmant  (Hass.)  839. 

14.  Where  fiurmers  sell  meat,  giving  no 
representation  of  quality,  th«e  la  no  implied 
warranty  ef  Its  fitness  tot  food.  Oirmm 
V.  Siedman  (Mass.)  884. 

Bbibts  ahd  Nom 

One  may  sell  milk  that  a  cow  may  yield 

during  the  coming  year.  898. 

Title  does  not  pass  until  performanoe  of 
ooDditlon  precedent.  788. 

Where  payment  is  condition  precedent,  titie 
does  not  pass  tmtil  payment.   OBI,  687. 

Assignee  of  goods  c.  o.  d.  has  no  right  of 
property  until  payment  663. 

Where  vendor  reserves  Jru  ditponendi,  no 
title  passes  even  if  Uiere  is  actual  delivery.  017. 

Questlni  of  title  is  governed  by  construction 
of  contract  917. 

Coaditienal  sale  rem^s  such  until  con- 
tract is  fulfiUed.  661. 

Absolute  or  conditional  delivery  depends 
upon  intention  of  parties.  551. 

Unqualified  delivery  waives  seller's  rights. 
606. 

Whether  delivery  passes  titie  depends  upon 
Intention  with  which  made.  018. 

Warranty  artoes  from  salsa  of  food  tar 
domestic  consumption.  886. 

SATISFACTION.  See  Acoobd  ahd  8&t^ 

JBTACnOH. 

Digitized  by 


 ■  -  m-aM^  A 

Google 


080 


ScHOOU  AVCD  School  DiefTEicxB— Stattttb  or  FaAtnw. 


SCROOLS     Ain>    SCHOOL  DIS- 
TRIOT8. 

1.  After  rejection  by  town  meeting  of  appll- 
caUOD  to  transfer  territory  from  one 
school  district  to  another,  the  superior 
court  may  order  the  transfer  of  a  part  only  of 
the  territory  described  Id  the  notice  and  warn- 
ing. QroMl  BXa  SehMl  DiaL  t.  OU  Fann 
aSiOdH  Dial.  (Conn.)  187. 

3.  A  fkllure  to  eleet  a  school  committee 
at  the  aniiiia?  meetinc  doea  not  creato  a 
vacaDcy,  bat  leaves  the  dlBirict  legally  officered 
as  to  committee.  BowB,  t.  SoHmI  JOUt.  No.  19 
(Vt)  139. 

8.  There  Is  an  Implied  promlee  of  a  school 
district  to  pay  a  de  fkcto  committee  for 
boardlns  a  teacher,  wheo  he  acted  in  good 
fallh  andthe  district  stood  by  in  silence.  Id. 

4.  Where  a  town  appoints  no  agent  to  take 
care  of  its  school  baUdin§>  and  lot,  the 
school  committee  are  by  statute  required  to 
keep  it  in  good  repair.  OcKenna  t.  Kim- 
baa  (Mass.)  538. 

'6.  Where  the  committee  voted  to  remove  a 
tree  from  the  lot,  and  U  was  afterwards  ent 
down  by  two  men  acting  under  orders  from 
the  person  employed.  Uie  committee  is  not 
responsible  to  one  upon  whom  the  tree 
foil.  Jd. 

Bhisfs  AiTD  Notes. 
Alterations  and  annexations.  137. 

SEAMEN.  Bee  Abht  add  Natt;  Shifb 
AMD  BmrpiKG, 

SEARCH  AND  SEIZUBE.  See  Ixtox 

lOATIHO  Lt<inOB0,  III. 

The  certfflcate  of  a  magistrate,  that  com 
plalnant  for  search  and  seizure  made  solemn 
■JBrmation  that  the  complaint  was  true. 
Is  sufficient.   State  v.  DeeiTu  (Me.)  tUM. 

Briefs  and  Notes. 
Gompl^nt  made  upon  ^rmation  Is  suffi- 
cient. 854. 


SEDUCTION. 

An  uncle.  Btandins  in  low  pareniu  to  a 
niece,  can  reeoTar  damages  ]or  hw-  se- 

dactton.  Cil«dInOnM6vT.3««»to«CYU180. 

SERVICE.  See  Warr  akd  Pbockss. 

SET-OFF   AND   OOUNTE  BCIiAIH. 

See  Vbnsob  Ain>  Purchabbr.  9. 

1.  In  an  action  hj  the  aaslgrno*  ^ 
cestol  qne  trust  against  the  trustee,  to  re- 
cover the  income  of  the  trufit.aclalm  against 
the  eeatui  qw  trust  for  money  loaned  can 
not  be  set  off.  in  the  absence  of  an  agree- 
ment creating  an  equitable  lien.  Aibott  v. 
Foote  (Mass.)  639. 

2  Where  the  account  of  a  trustee,  cred- 
iUog  himself  with  the  application  of  inoMne  on 
his  own  debt  agidnst  a  eestui  que  tnat,  is  al 
lowed  without  notice  to  the  latter  or  his  assign- 
ee the  aasl^ee  Ib  not  bound.  Id. 

8.  'the  trustee's  rig-ht  of  set-ofT  against  the 
«ei(ti<  9tM  tratt  can  not  be  adjudicated  in 
the  probate  court.  Id. 

H.  S.  B.,  V.  T. 


4.  Courts  of  equity  fellow  conrtsof  law 
In  matters  of  set  off,  unless  there  is  eqnluUe 
Hen.   Cited  In  Id.  801. 

6.  Where  mortgaged  property  pasaei  to 
a  mortgagee  on  foreclosure,  and  tu  value  is 
less  than  Uie  debt,  the  difference  can  not  be 
first  presented  in  o&et  la  oao  court,  aad 
then,  if  there  is  a  balance,  in  a  subseqoent 
suit  1b  another  court,  ^amiding  v.  Warner 
(Vt.)m 

Bbibfb  ahd  Notbs. 

Debt  due  intestate  from  heir  cannot  be  set 
off  from  distributee's  share  as  heir.  890. 

SHIPS  AND  SHIPPING. 

1.  n.  8.  StaL  1884.  chap.  131.  g  18.  did  not. 
prior  to  the  Stat  1886.  chap.  31,  ext«id  the 
limitation  of  responsibility  therein  provided 
for  to  the  owners  of  ilshing>  vessels;  and 
their  common-law  liability  remains.  Simp- 
ton  V.  Story  (Mass.)  464. 

3.  A  release  under  U.  8.  Rev.  Stat.  %  4513, 
by  a  shipping  master  and  seaman,  need  not  be 
under  seaL   Botenberg  v.  Doe  (Mass.)  730. 

8.  Where  the  execution  of  the  release  before 
the  shipping  commissioner  is  established,  ab- 
sence of  Hseeal  does  not  deprin  the  re- 
lease ot  its  eSbct.  M. 

4.  One  who  has  signed  such  release  can  net 
deny  his  assent  on  jproud  of  nndia* 
elosod  state  of  fldnd  fOT  which  no  one 
was  respondble.  Id. 

5.  CoBAoa  law  makes  no  e»»ptlon  la 
above  principles  in  favor  of  seamen,  m. 

Bbikfb  and  Nona. 

Common-law  liability  of  owners  of  flsUng 
vessels.  465. 

Shipping  release,  not  under  seal,  la  Invalid. 
7S0. 

SliANDER.   See  Libbl  aito  Slakdbb. 
SOCIETIES.    See  Bbnbfit  SociBnu: 

RBLiaiODB  SOOIBTIEa. 

SPECIFIC  PERFORMANCE. 

1  A  covenant  in  a  lease  that  the  leM 
shall  have  the  refusal  of  the  premises  whss 
offered  for  sale,  but  which  does  act  flx  the 
price,  will  not  po  spedficaay  onfbrccd. 
fogg  V.  iViiM  (Mass.)  981. 

3  Where  personal  property  is  contracted  to 
be  delivered  to  a  trustM  m  aid  of  a  mortg^ 
eaulty  has  Jurisdiction  of  a  bill  forepecUc 
nerformaDce.  although  thwe  is  a  remedy 
at  Uw  for  its  breacn.  CA^i/i*  Spragv 
{R.  I.)  t»80. 

8.  An  executory  contract  for  the  t^- 
fer  of  stock  aa  collateral  secnri^  for  am 
deed  will  not.  after  the  death  of  Um  deWar 
contractor  Insolvent,  be  oatorcadin  tqm 
to  the  injury  of  his  general  creditors  A 

STATE   AND   STATE  OFFICBBS. 

See  Fish  and  Fishkribs. 

STATUTE  OF  FRAUDS.  SeeFBiCM 
Statutb  0».        ^  I 
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Statcte  op  Limttatioiis— Statdtbs  Aim  CoNflTmmam  Citbd,  Cohbtbdxd.  Bia  Ml 


STATUTE   OF   LIMITATIONS.  See 

LiMiTAnoH  OP  Actions. 

STATUTES.  SeeCoRFonATioNB,10;MoBT- 
QAOK,  88-35;-  MuinciFAij  Corfoua.tion& 

1.  In  construing  an  Act  of  Cong^Ht 

its  title,  the  olriects  to  be  accomplished,  the 
erraogement  of  the  statutes  amended,  the 
mode  in  which  the  embarraaslDg  words  were 
introdnced,  as  shown  by  the  journals,  the  his- 
tory of  the  times,  and  prior  legislation  upon 
the  same  subject,— may  all  be  considered, 
ated  la  Simpam  v.  Story  (Mass.)  46S. 

3.  Spftelflc  provisioDS  govern  gfeneral 

erovlaions  in  other  parts  of  the  law.  Cited 
1  Mart/utU  t.  Wadtieortk  (N.  H.)  69. 
8.  A  statute  in  deronttoB  of  common 
law  Is  strictiy  conBtrura.   Cited  In  Bowet  t. 
JVetKomA  (Mass.)  670. 

4.  Pennl  statutes  are  atrletljrconstmed. 
Cited  in  Jenkins  t.  Wood  (Mass.)  490. 

6.  A  ponal  statute,  Impodng  a  forfeitnie. 
mmr  bo  romodlal  in  a  certain  sense.  Cited 
^ffOmneU  r.  (yLear$  (Mau.)  800. 

6.  A  statute  making  a  railroad  ccmi- 
pany  liable  for  the  cODsequeoces  of  the  law 
inl  use  of  its  property  is  not  penaL  Newton 
T.  Jfifw  York  dsS.E.R.  Go.  (Conn.)  614. 

7.  Remedial  statutes  are  liberally  coo- 
Btmed.   Cited  in  Congdm  t.  Congdon  (Vt)  108. 

8.  A  statute  requiring  the  plaiotia,  non- 
suited, to  pay  the  costs  of  the  first  action 
before  bringing  another  action,  should  be 
liberally  construed  on  behalf  of  the  defend- 
ants.  Smith  V.  AUm  (Me.)  702. 

0.  Statutes  should  always  have  a  prospec- 
tlTe  operation,  unless  the  Intention  of  the 
Lqrislstnre  Is  clearly  expressed  that  thOT  shall 
apMT  to  past  tnuisacUona.  C^ted  In  Jkaiutt 
ApptalO^SSO. 

10.  The  repeal  of  a  statute  does  not  take 
awaj"  a  right  of  action  which  may  be  proee- 
cntedladependenthr  of  the  statutes.  Oot^ahaU 
T.  Omt  (R.  I.)  886. 

Bbufs  Aim  Notes. 
Constroetlon;  is  for  court.  402. 
Contemporaneous  is  best  construction.  706. 
Defeating  purpose  of  statute  not  adopted.  47. 
Rule  as  to  oonstruetion  (tf  words  and  phrases. 
47. 

Every  word  Is  presumed  to  hare  been  In- 
tended to  ban  some  force  and  effect  456. 

Gonstdered  proqieetiTe  only.  849. 

GMng  coats.  Strictly  constroed.  199. 

In  derogaticn  (tf  conunon  law.  sMotly  con- 
strued. 199,797,864. 

InparimatMiOt  oonstrued  tf^;etber.  606. 

When  mandatoiy  or  directory.  643. 

Penal,  stricUy  construed.   S97,  815,  449. 

May  be  penal  In  one  part  and  remedial  In  an- 
other. 296. 

Both  penal  and  raudlal  should  be  con- 
strued strictly.  861. 

Bemedlal,  liberally  construed.   204,  658. 

Repeal  by  Implication  Is  not  favored.  588. 

X.  E.  B.,  T.  T. 


648 


678 
880 
177 


760 


STATUTES  AND  CONSTITUTIONS 
CITED.  OONSTRUED.  ETC. 

Englaad. 

24ft26VlatC.  184.  Bankruptcy 
United  States. 

Omttitutton. 

Art,  1, 8  8.  Commerce 
Amend.  5.  Second  jeopardy 
14,  %  1.  Equal  protection  of  law 

Bnmd  Staiutu. 

§4662.  Shipping;  leleaae 

StdtuU»  at  Large. 

1864,  Feb.  26.  Seaman  107 
1884.0.121.^18.  Ship  Owners:  Llmita- 

Conneetlent. 

Law$. 

1874,  c.  41.  Oyster  beds  S84 
1876,  p.  117.  Corporations;  directors  626 
1878,0.24.  Oyster  beds  384 
1878.  c.  120.  Mortgage;  foreclosure;  defi- 
ciency 920 

1880,  p.  561,J  7.  Joint-Btock  Act      625,  626 

1881.  p.  48.  Railroads:  fire  616 
1886,  p.  498.  Corporations;  assignment  for 

creditors  626 
1886,  p.  614.  §197.  Distribution;  order  of  602 

Eevuion  187b. 

P.  868,  §2.  Mortgage;  foreclosure;  defi- 
ciency 920 

Belted  Lam, 


§2008-3016.  Coroner;  inquest 
Qmeral  Staiute$, 


680 


P.  916. 


11.  Oyster  beds 
.S»,85.  Hlrfiwaya; 

tinuance 

12.  Corporations;  directors 
1.  Insolvency;  preference 
9.  Married  women;  torts 


dlsoon- 


284 

598 
625 
89 
899 


494,  g  6, 7. 10.  Limitations;  penalty  613 


Lam. 

866.  Waldo    County;  highway 

across  Fish  River  807 
982.  ^nnebec   ConDiy;  bridge 

across  Kennebec  River  807 
866,  §2.  Liquors;  sale  859 
497.  WeHs  Township;  highway 

across  Oganquit  Kto  807 
east.  Waters;  diverrion  868 
106.  WIU;  probate;  Umltatloiu  849 
140.  Llqwws  86S 

Bemaed  StaiuUa  2S71. 

C.  18.  §§81, 82.  Religious  societies  694 

JiMnMd  Statiuia  1886. 

C.  1,S6.  "Highway"  defined  807 

18,  gl.  Highways  807,  847 

24.  %  48.  Paupers  790 

27,  §81.  Liquors;  transportation  861 


1846,0. 

1870,  c. 

1886,0. 
1886,  c. 

1886,  c. 
1887,0. 

1887,  c. 
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Statutes  aso  CoHmruTioHB  Cited,  Conbtbdbd,  btg. 


86, 
93, 
111, 
188, 
184. 


88.  Liquors;  sale  869 

08.  Tnutee  procew  br  morteaoee  799 

8.  Tollbrid«B;veIglit  of  loads  705 
88.  Probate  appeals  797 

SI.  WUl;  probate;  llmltatlow  849 

iDSolTeocf  S41 

§43.  Poor  debtor  340 

1 83.  Criminal  case:  new  trial  854 

1 86.  IJmitatiott  of  AoUona  788 
§108.  Limitation  of  acti(Hu;nbsenoe 

from  State  810 
S 14  Cbange  of  venue  797 
§  15.  Trespass;  trespaaa  oa  oaae  794 
g  9a  Witness;  transactioni  with  de- 
cedent 850 
8 124.  Coste;  nonsuit  '  708 
§80.  Trustee  process;  defendant's 

allegations  787 

65.  Trustee  process;  tnistee  999 

9.  Reference  796 

3.  Infants:  contracts;  ratification  808 

4.  OIBcer;treH>asaer  860 
86.  Beco^iiaance  874 


MaaMMshamtts. 


Ctmttitutian. 
Part2,c  1.  gl,  art.4.  Taxes;  equality 

Loot. 


178 


1788, 
1788, 
1788, 
1786, 
1786, 
1789, 
1795, 
1798, 
1814^ 

1818, 

1831, 

1838, 
1838. 

im, 

1889, 
1841, 

1846, 
1849, 
1860, 
1868, 
1854, 
1857, 
1867, 


0. 43.  Justices  of  the  peace;  powers  165 
c.88,{Sl.  Attachment;  service  268 
p.Si,%h  Waste;  penalty  460 
2.  Mortgage;  eDti7;oatli  136 
1.  Waste;  penalty  460 
ecotor;  rents  471 
8.  Waste;  penalty  450 
1.  Mortgage;  entrr;  oath  .136 
L«glng    on  Ocmaectlcat 

wVer  296 
Sblpowners;  limitation  of  lia- 
bility 466 
c.  98.  Continuance  by  justice  of 

peace  166 
c.  40.  Counterfeit;  search -warrant  167 
c  63.  Gunpowder;  search  warrant  167 
a  173.  Qamlng  house;  search  war- 
rant 157 
c  114.  Balem,  etc. ;  aqueduct  895 
c.  114,  %  4, 6.  Cemeteries;  beneficia- 
ries 748 
a  164.  §  1, 2.  Paupers;  insane  703 
c.  96.  "Smith  charities;"  trustees  176 
c.  184,  g  30.  Lynn;  ordinaooes  887 
e.405,§8.  Innkeeper;  negUgence  198 
o.  56.  Railroads;  location  736 
c.  38.  Notanr;  oatii  136 
c  48,  §  1-4.  »hip  owners;  llmltadons 

of  liability  466 


435,  8»9 


1861,  c.  166,§  7.  Boston,  H.  &  E.  R  Co.  681 

1868,c  lie.  Midland  Land  Dam^  Co.  630 

1866,  c.  206.  Boston,  H.  &  E.  R  Ca  682 

1867,  c.  75.  Rozbury  Branch  R  Co.  682 
1868,0.313.  Cruelty  to  animals  266 
1870.  c.  98,  g  1.  Feabody;  aqueduct  oom- 

paoy  895 

1870.  c.  130.  Oath  126 

1871,  c.  168.  Road  commissioners  659 
1871,  c  862.  Holyoke,  etc..  Lumber  Co.  296 
1878,  o.  195.  Tomu;  great  ponds;  lease  543 
1878,  e.  86S.  Feabody;    aqoedoct  onn- 

pany  896 

V.  K.  B.,  T.  T. 


1878,  c.  389.  New  York  &  N.  £.  R.  Co.  680, 

868 

186.  Town;  great  ponds;  teases  643 
205.  Ouatdian;  apendtiirlft  663 
873.  Railroads;  advene  poesearion  8S9 


1874, 
1874, 
1874, 
1874, 
1875, 
1877. 
1877, 

1877, 
1878, 

1879. 
1880, 
1880. 
1881, 
1881, 
1881, 

1881, 
1883, 

1883, 
1888, 
1883, 

1883, 
1862, 
1883, 
1883. 

1888. 

1888, 
1884, 


1884,0. 


875.  Benefit  societies  718 
99,  §  9.  Liquors;  sale  to  minor  800 
304.  Benefit  societies  718 
884.  Highways;  defective;  aodoe 

of  Injury 
350.  Arrest;  notice 

167.  Fire  insufance;  miarqwesen 

UUfons 
346.  Insolvency;  nait  doe 
64.  Ouardlan;  speadthdfl 
389.  Liquor  licenses 
166.  Standard  fire  policy 
171.  Salem,  etc.;  aqueduct 
986.  mghways;  defects;  Injury; 

notice 
268,^4.  Bail 

86.  Municipal  cmporaUons;  de- 
fective ways;  notice 
118.  Paupers;  Insane 
141.  Funeral  expenses  of  wife 
196,  g  1.  Benefit  sodeties;  beDcfl- 

darioB  719. 880 

208.  Elevators,  etc ;  safety  catches  181 
319.  School  districts  aboUsfaed  634 
338.  Jurisdiction  481 
374.  Connecticut  River  Lumber 

Co.  8S6 

168.  Marbleheul  Water  Go.  806 
338,  gl5.  Appeal; frindous; ooets  181 
183.  Tran&fer  froan  wife  to  has- 

band  4tt 
S99,  g  96.  Elections;  ballots;  de- 


901 


891 
688 
66S 
801 


303 


708 
898 


atrnction  874 

,  830.  Civil  service  118 

,  188.  Benefit  societies  W 

.869.  Continuance  W 

.  843,  g  1.  Oaming;  selUng  pools  740 

.  877.  Boston ;  court  house  iti 

.  83.  Sunday;  baker  403 

,  818,  g  1,  3.   Adulteration  639 

,  848.  Towns;  streets  606 

.  68.  Highway  surveyors  617 

.883,  §8.  Guardian;  spendthrift  0«5 
891.  §8.  Sunday;  keej^ng  ahop 

open  119 
.  414.  Tax  receipts  posted  In  pran- 

isee  as  evidence  710 

487.  CivU  aervloe;  aoMlen  lit 

Bevmd  Slatuta. 

170.  Railroads;  location  W 

)  10-31.  I^upers;  removal  SlO 

i  5.  Logging  on  Connecticut  River  US 
)83.  Continuance   by   Justice  of 

the  peace  165 

\  85.  Justices;  administering  oaths  Itt 

1 3.  Mortgage;  entry:  oath  IH 

i33.  Cruel^  to  animals  866 

search  warrants  167 

j7.  Waste;  penalty  450 

Gmentl  SUUutM. 
{38.  Elections;  ballot 
184.  Notary;  oath 
16.  Ordinances;  publication 
,11.  Attachmentjswvioe 
i  6.  Connecticut  River ;  log  rafts 
1 98.  Death;  pres<uiipti(»L 
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C.116,§16.  Warrants:  1iuUce'«  powOT  13t 

1«),§4».  Oath;  justice  136 

188.  §7.  Waate:  penalty  460 

140,  §  3.  Mor^ge;  entry;  oatb  126 

16S,  |41.  Cruelly  to  animals  366 

170.  g  1-1  Search  warrant;  execatlon  1S7 

Pablio  StaiutM. 
C.  7.  g  59.  ElecUons;  ballot  374 
11,  g  5.  Taxes;  exemption;  academies  144, 

177 

11.  g  ao.  Taxes;  place  of;  penooalty; 

nonresidents  176 

12,  g  206.  Throwing  missile  at  car  431 
18,  §  1.  Notary;  oath  136 
S7, 1 15.  Towns;  by  laws  887 
37,  g  37.  Towns;  aqueduct  companies  895 
27.  §  73.  ETidence;  secondary;  records  911 
S7.  g  74.  Road  commissioners  990 
Sti,  g  3,  7, 9.  Partition  fences  994 
44,  g  31.  School  committee;  election  934 
49,  %  14,  84.  Highways;    laying  out; 

damages  47S 
16.  Town  ways;  ky  out  917 
66.  Town  ways;  laying  out  619 
79, 109.  Highways,  opening;  dam- 
ages 489 
1.  Sewers;  instruction  013 

16.  Towns;  defective  ways;  notice  168, 

877,  480 

42,  g  19-31.  Highways;  defective;  in- 
Jury;  notice  301,  203 
•66,  %  68.  Recognizance;  aocM)tanoe  3S8 
64,  §8-37.  Pauper;  town*a  Uabili^  168 
84.  g  38-80.  Paupers;  removal  611 
87,  §47.  Paupers;  Insane  708 
91,  g  18, 14.  Towns;  great  ponds;  lease  543 
94,  §  6.  Logging  on  Conoecticut  River  399 
98.  g  3.  Sunday;  keeping  shop  open  119,  403 
100, 1 80.  Liquors;  search  and  seizure  167 
100,  §9.  Liquors;  sale  to  drunkard  897 
100.  §0,10.  Liquor;  sale  400 
100,  §  16.  Liquors;  license;  revocation  146 
100,  g  30.  Liquors;  liability  of  landlord  988 
100,  §  24.  Liquor;  sale  to  minor  800 

100,  §  36.  Liquors;  notice  uot  to  sell  138 

101,  ^  6.  Liquors;  keeping  for  sale  880 
101,  §8.  Landlord  ;re-entiy  687 

103,  g  16.  Innkeeper:  negligence  198 

104,  §  14.  Elevators,  etc. ;  safety  catches  181 
113,  §  198.  Railroad  track;  driving  on  436 
113,  §313.  Carriers;  passengers;  negli- 
gence 839 

113,  g  318.  Negligence;  death;  action  456 
113,  g  214.  Carriers;  goods;  fire  306,  308 
1 13.  g  315.  Adverse  possession  436,  689 
113.  §888.  Throirlug  missile  at  street 

ear  613 
116,  §  8.  Benefli  societies  196,  718 

1 16,  g  31.  Oif  I;  bank  deposit  898 
119, 1 189.  Standard  Are  policy  891 
119,  §181.  Fire  Insurance;  misrepmen- 

tatione  891 
190,  §88.  Mortffwe;  deed  absolute  469 
30.  RecMving  stolen  goods  740 
38.  Dealb;  presumptUHi  610 
1-11.  Executors,  etc.;  sale  678 
8.  Funeral  expenses  of  wife  808 
1. 9.  Executors,  etc. ;  bonds  646 

17.  Limitation  of  sctlons;  deced- 
ents' estates  437 

1.  Funeral  expenses  of  wife  808 
1.  Ouardian  of  qwodthrUt  S6S 

B.  S.,  T.  V. 


161, 

163, 
162, 
162, 
103, 
168, 
168, 
167, 
167, 
168, 
168, 
166, 
169. 
170, 
175, 

176. 
179, 
181. 
187, 
192, 
197. 

197, 

190, 
304, 
307, 
809. 
313, 
213, 
314, 


1, 8, 18.  Ouardlans;  sale  678 
9.  Trustee;  removal  444 
21.  Trusts;  sale;  notice  678 
5.  Executor;  assets;  rents  471 

7.  Executor;  account;  appeal  919 

8.  Transfer  from  wife  to  husband  493 
4.  Wife's  separate  earnings  303 
88.  Probate  courts;  petitions  666 

7,  8.  Appeal;  probate;  notioe  267 

8.  Exceptions  876 
13.  FrivoluB  exoeptima  183 
33.  Warrants;  justice's  power  121 
3.  Oath;  justice  186 
38.  Appeal;  ball  468 
71.  Adjournment  •  165 
15.  Insolvency;  reriewbysupreme 

judicial  court  861 
§36.  Insolvency;  rent  due      •  568 
§85.  Insolvency;  frandolent  claim 
§74,76.  Mortgage;  notes;  demand  398. 

364 

§79.  Attachment;  claim  of  chattel  • 
morigagee  447 

18.  Poor  debtor;  notice  151 

19.  Bail;  notice  883 
83.  Poor  debtor;  notice  868 
49.  Poor  debtor;  arreat  496 
3.  Ball  bond  647 
7.  Bail;  suits  on  888 
30.  Pleading;  answer;  form     381,  803 


41-44.  Pleading;  amendment  807 
16.  Executors;  set-ofl  891 
16.  Set-off;  pleading  802 

18.  Witness;  husband  and  wife  870 

19.  Witness;  proof  of  convictton  696 
86.  Jury;  chdlMige  861 
6.  Appeal  bond  tit  suit  to  recover 

r^  901 
Cloud  on  tltie  811 
6,  7.  Waste:  penalty  460 

3.  Mortgage;  entry;  oatb  186 
33.  Judgment;  review  896 
83.  Lien  upon  animals  570 

4.  Limitation  of  actions  for  penal- 
ties 800 

§18.  Limitation  of  actions;  deced- 
ents' estates  4Sft,  646 
,14.  Witness;  fees  200 
,1.  Forgery;  Indictment  494 
108.  Cruelty  to  animals  366 
il.  Lottery  714 
1-4.  Search  warrant;  execution  157 
36.  Continuance;  criminal  cases  105 
1 85.  CtHuplaint;  time  to  object  to  483 
18(^87.  Jailer;  salary  428 


New  Hampehira. 

OoTuiitutioa. 
Art.  15.  Itttoxloatlng  liquors 

1881.  c.  88,  g  3.  Highway  taxes;  oollecUon 
OenmU  £aw$. 

C.  1,630.  "Real  estate"  defined 
46,  gl6.  Officers;  removal 
98,  §3.  Taxes;  place;  real  estate 
S4,  g  11.  Taxes;  place;  real  estate 
96,  g  1.  Taxes;  city  lots;  value 
98,  g  1.  Taxes;  collector;  powers 
108,  §7.  Taxes;  distress 
187,  §6, 9, 11.  Mortgage;  verification; 
pojury 


59 


91 
68 
91 
91 
03 
68 
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Stbebts  ~  Taxes. 


i4.  Railroads;  apeed  over  croaaiiigs  49 


C.163, 

188,  §18.  Deed;  hiialWDd  to  wife       '  88 

208,  S 18.  Derlse;  residuary  legatee  224 

209,  g  10.  Liquors;  Indictment  S0 
231,  g  6.  Limitation  of  actions  64 
330. 1 18,  14.  BaU;  sufBclencr  334 
288,61.  eosts  85 
241,  §4.  InsolTency;  discbarge  03 
848, 1 6, 84.  Ball:  amoant  884 
880,  %  1.  Tenant;  notice  to  quit  70 

Rhikte  Xsdud. 

Art.  1,  %%  6, 14.  Rights  of  people;  pre- 

sumptlOD  of  Innocence  878 
10,  g  8.  Conrts;  jariidlotlon  878 

Lam. 

1864,  c       TnuufOT  of  turnpike  roads 

to  towns  780 
1888,  c.  848,  gg  8, 4.  SeekookRlTer  Bridge  882 
1884,  c.  481.  FloTidence;  public  park  97 

1886,  c.  696.  Liquors:  keeping  for  sale  888 

1887,  c.  884.  Liquors;  keeping  for  sale  888 

Public  SiaiutM. 
0. 10.  g  11.  Elections;  dtr;  ballota  687 
28. go.  Officer;  commbsion  100 
87,  Liquor-license  bond  886 
87,  g  60.  Liquors;  action  for  price  668 
146,  §8.  Deed;  acknowledgment  760 

178,  ^  11, 18.  Ch&tt«t  mortgage;  breach  683 

179,  Sv.  Executors,  etc.;  accounts  762 

180,  g  1.  Decedents*  estates;  funeral  ex- 

penses 763 
190,  %  6.  Executors;  allowance  to  deced- 
ent's famllv  875 
217,  §1.  Costs  97 
210.  Criminal  appeals  888 
221,  §  8.  Trial  in  justice's  court  671 
287,  §14.  Attachment;  exemption  708 
244,  g  34,  Common  drunkard  880 
884,  g  1.  Liquors;  keeping  for  sale  678,  670 

Vensumt. 

Lata. 

1888,  No.  8.  Army;  State  pay  107 
1884,  No.  140.  Married  women;  ocmtracts  108 

Revised  Lavm. 

§881.  Taxes;  personal  list 
771.  Appeal;  final  equity  decree 
913.  Trespass  and  trover  joined 
943.  Recognizance;  liability 
974.  UmitaUon  of  actions;  promise  to 

1003.  witness;  transactions  with  deced- 
ent 

1071.  Attachment;  money  due 
1436.  Appeal;  mistake 
1488.  Surrender  of  principal  by  hall 
1648.  Amendmoit;  formal  defects 
1678.  Criminal  case;  appeal 
1905.  Fraudulent  conveyance 
3127.  Executors,  etc. ;  claims 
2806, 2807.  Marriages  prohibited 
3818.  Paupers;  settlement;  Insane  persons  648 
8508.  Appeal;  right  of  808 
8610, 4618.  Insurance  agents  848 
4100.  Fraudulent  conveyance  187 
4241.  Lewd  cobaMtation  788 
4246.  Incest  110 
4500.  Oath  188 

H.  U.  B.,  T.  T. 


218 
104 
103 
866 

868 

736 
184 
108 
866 
182 
780 
646 
221 
110 


STREETS.  See  Roads  asd  HieBWAVi. 

SUNDAT. 

1.  There  can  be  a  recovery  for  services  on 
Sunday  la  slk»Titi|;  an  old  man  In  his  own 
house  who  could  not  shave  himself.  8Um»  r. 
Oravet  (Mass.)  258. 

2.  The  word  *«lHkker.*'  as  used  in  the 
Statute  of  1886,  chap.  82,  blowing  bakers  u> 
keep  <^;>en  their  shops  certain  how*  on  8«a- 
day,  means  one  whose  occupation  is  to  bake 
bread.    Cbm.  v.  Orowl^  (Kassi)  401. 

8.  One  keeping  a  shop  for  Uie  sale  of  gro- 
ceries, other  artides,  and  bread  which  be  did 
not  make,  is  not  a  baker,  although  he  some- 
timei^sold  a  few  cookies  and  ^naersnaps  made 
by  his  wife.  Id. 

4.  A  eomplaint  for  ke«piny  a  Aap 
wpem  need  not  negative  itatutory  exoqMkMM*. 
C&m.v.  SAanniAan  (Mass.)  118. 

Baan  akd  Notks. 
Shaving  and  hair  cutting  an  not  woAs  of 

necessity.  26a 

Complaint  need  not  n^atlve  itatntoiy  ex- 
oepUoos.  119. 

SUKVIVOBSUIP.   See  Dkath.  8;  Db- 

TUB  AND  LbOACT,  IV. 

TAXES.   See  Insolvehct.  4;  MuinciFAi. 
C0BPORAT10M8.  18.  19. 

1.  Kghts  in  a  water  renerToir  are  rtal 
estate,  and  toutble  in  the  town  wImi*  alt- 
utsd.  Winnipiteogee  Ldkt  0.  d  W.  J^ff.ik. 
T.  GtiUford  (N.  H.)  88. 

3.  Upon  the  value  «f  sneh  rights,  evi- 
deiMa  that  they  may  be  exocised  for  tke 
benefit  of  mills  in  another  town  is  oorapeteot 
Id. 

8.  An  ednoational  eorporatioo  when 
young  men  whose  education  has  been  ne- 

Slectwl  are  furnished  board  and  Instmctkm  for 
le  purpose  of  their  phyeical  timlnicg  snd 
practtcol  study  of  agriculture.  In  ouinectiott 
with  manual  labor  on  the  farm  owned  by  It, 
at  a  smaller  charge  and  less  than  the  cost  <tf 
their  education,  is  entitled  to  •zemptiw* 
Mt.  Hermon  Boy»  Behool  v.  InJtabt.  of 
(Mass.)  148. 

4.  Acts  1849,  chap.  06.  %  4,  inoorpors^ 
the  tnwteea  of  "  Smith  Cfaaritlea.**  sad 
providing  that  no  part  of  the  ftuads  of  tie 
corpora^n  shall  be  eMenspted  from  tsn- 
don,  and  apporUoning  the  taxes  among 
towns  named  therein,  of  wlitch  Northampton 
b  one,  is  not  In  violation  of  the  State  or  ra- 
eral  Constitution.  NoHkampton  v.  JKm^w^ 
Cknaity  (Mass.)  176. 

5.  It  is  a  general  rule  In  Massachosetts  tint 
peraonal  property  ia  to  be  imxmA  irtere 
the  owner  rewdea.  Id. 

6.  The  peraoiubl  list  required  by  Rev- 
Stat.  §  881,  to  be  lodged  in  the  town  clerit'* 
office,  neither  sined  nor  oortified  hf  tbs 
listera.  is  invalid,  and  taxes  paid  under  pro- 
test an  tecoverabtaL  BmttOif  t.  IFelsptt  (Vi» 
816. 

7.  Highway  snrvOTwa  can  not  arrest  A* 
body  te  eaforee  the  collection  of  a  Ufh> 
way  tax.  JfarsAattv.iradsw9rtA(N.a)n. 
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Briktb  Aia>  Notes. 

Taxation  and  prot«ctloii  are  reciprocal.  175. 

Water  rights  are  taxable  in  town  where  slt- 
nated.  90. 

Peraonalty  li  taxable  at  residence  of  owner. 
178.  - 

Exemption;  property  of  educational  corpo- 
rsHon.  148. 

Erroneous  aweesment  may  be  revised  on 
certiorari.  911. 

Collector  cuinot  arrest  body  to  mforce  col- 
lecUon  of  highway  tax.  68. 

TEHAHTS  IN  COMMON.    Bee  Joint 

Tbnaht  am  Tshaxtb  nr  Common. 

TBMDER.  See  Mobtoaob,  48. 
THRTiATS.  See  Gbucihal  Law,  5;  Du- 

KBBS,  1,  8. 

TOWNS.  See  Municipal  Cobfobatiokb. 

TRESPASS.  See  Asbattlt  and  Battbrt; 
Banksuftct,  2;  Injitnction,  1;  Mau- 
ciocB  MiacHiBT;  Halicioub  Pbosecc- 
Tlox,  H;  Ndibabcb,  8;  Plbadino,  4.  5. 

In  tresiNM  on  the  freehold,  erideoee  is  not 
ndmlBslble  to  pbow  that  fence-viewers  ea- 
t«.bU«hed  a  boondavy  line*  but  is  admia- 
■fbl*  on  the  qnevtlen  of  exemplary  dam- 
Oamp  V.  Camp  (Vt.)  140. 


Bbieps  and  Notes. 

Admissibility  of  evidence  to  show  that 
fence-VieweiB  established  boundary  line.  140- 
License  must  be  specially  pleaded-  140. 

TRIAL.   See  Cbiminal  Law,  III. 

1.  Partite  can  not  submit  a  case  upon  an 
laiperftet  statement  of  facts,  vnth  an 
agreement  that  if,  upon  any  facts,  the  plain- 
tiff's case  can  be  maintained,  the  case  can  be 
rwlbrred  to  a  master  to  detnmtne  the  ex- 
istence of  such  facts.  t.  (Mass.) 


3.  Parties  sabadttiBy  quesUons  of  Ibet 
to  the  law  court,  must  be  content  with  the 
deddon  thereof,  without  a  review  of  the  testi- 
mony in  the  opinion.  JohTUon  v.  NoTritAett) 
(Me.)B66. 

8.  Ouestions  of  law  arising  at  the  trial 
ahoald  be  heard  in  the  law  court  in  the  dis- 
trict where  the  trial  was  had*  and  the  man- 
date of  the  law  court  should  be  sent  to  the 
clerk  of  the  court  whence  the  exceptions  came. 
Buku*    C%«fuy  795. 

4.  The  rejection  of  erldenee.  after- 
wards ■»plled»  Is  no  cround  of  error,  ito' 
id»  T.  OwiffSnt  (Conn.)  818. 

5.  Defendant  cannot  take  exoeptioa  to 
•▼Idenee  in  reply  to  hisevidence  upon  the 
samematter.    0'2)oniua  v.OiTttonOAwaa.)^. 

0.  No  exception  lies  to  the  admission  of 
competent  erldoaoo  because  admitted 
oat  of  order.   Dodge  t.  GcoMl  (B.  L)  m 

H.  E.  E.,  y.  y. 


7.  Plaintiff  having  In  his  possession  a  writ- 
ing* which  he  declined  to  prodnee  on  de- 
fendant's request,  and  which  ne  offered  in  evi- 
dence on  its  identification  by  defendant,  but 
which  was  excluded  on  defendant's  objection, 
itls  proper  to  cbai^ge  jury  to  lay  paper  and  fact 
of  refusal  to  produce  It  out  of  cmiuderationof 
case.   Btnnm  v.  0ibbm§  (Cono.)  820. 

8.  A  judge  should  not  stop  a  witness 
merely  because  he  had  formed  an  unfavwable 
opinion  as  to  his  tmthAilness.  Quinn  v. 
Jfae  York,  JH.  K  db  H.  R.  Go.  (Conn.)  685. 

9.  Where  there  is  evldenee  snneient  to 
are  to  the  Jury  as  to  an  issue  of  fact,  there 
can  be  do  complaint  that  the  question  was  sub- 
mitted to  them.   MarbU  v.  JieOen  (Mass.)  372. 

10.  The  court  may  express  Its  opinion  on 
the  character  and  weig-ht  of  the  ovidonee. 

Bovdl  V.  FuO&r  (Vt.)  317. 

Briefs  and  Notes. 

When  court  can  dIreetTordlet.  819,880. 
Case  not  submitted  to  Jury  upon  more  sdn- 
tllla  of  erldeace.  585. 
All  uuestlons  of  horse  kne  axe  left  to  jury. 

m. 

Allowing  pi^wr  to  go  to  jury  is  wltUn  dis- 
cretion of  court.  899. 

Erroneoos  instruction  may  be  qoallfled  by 
otheriL  769. 

Court  may  rive  jury  hi  one  charge  all  Che 
law  the  facts  ol  the  case  demand.  7W. 

Court  should  not  charge  jury  as  to  matters 
of  fact,  but  may  state  testimony  and  law.  871. 

Charge  not  called  for  by  evidence  is  error. 
416. 

Charge  on  partlcularpolnt  may  be  omitted, 
when  not  requested. 

Request  of  abstract  legal  proposition  may  be 
refused.  416. 

Request  assuming  facts  It  not  granted.  808, 
464. 

TROVER  AND  CONVEBSION.  See 

pLBADiHO,  5;  Sale,  4;  WrrNEss,  3. 

1.  That  vendor  took  a  cow*  to  wUch  he 
held  the  title  until  a  note  for  the  purchase 
price  was  paid,  from  the  premises  of  a  Bsar> 
ried  woman,  considering  that  her  husband 
had  the  right  of  redemption.  Is  not  such  orl- 
dence  ofpossessioaiB  thewifeasenaUea 
her  to  malntafai  trorer  fOr  Its  value.  LemU  t. 
BetHiiBr  (Me.)  690. 

3.  Where  an  oflcer  arrests  a  person 

for  beating  a  drum  in  violation  of  a  city  ordi- 
nance, and  detains  the  drum  after  the  trial, 
trover  lies  against  him  for  its  valne,  after  (te- 
mand.    Thatcher  v.  Week*  (He.)  850. 

8.  In  trover  against  a  town  by  the  subcon- 
tractor of  a  public  building  for  the  conversloD 
of  sheds,  etc.,  where  the  town  had  notified 
him  to  romoTo  Uie  property  from  ito 
lands,  and  upon  his  refusal  made  such 
removal,  recognizing  his  right  of  property* 
there  can  be  no  recovery  for  the  value  of  the 
property.  Bktay,  MafordOSam.)4!n, 
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Buan  A2n>  Noinu. 

To  constitute  cODTeralon,  there  most  be 
wrongful  taking  or  detainer  or  anumpUon  of 
ownership.  7{S. 

Taking  of  goods  officer  under  replevin 
writ  is  not  tortious.  160. 

Trover  is  midntidnaUe  bj  one  In  pomemAoa 
^^m^iXy^^tioA  all  wrongfully  Interfering 

If  owner  entm  and  takee  poueolon  of  crops 
he  b  llaUe  in  trorer  or  trespaa.  418. 

FlalntUE  mint  hare  right  of  poeaesaion  ai 
well  as  of  property.  800,  789. 

When  goods  have  been  tortionsly  obtained, 
ft  ia  aufflcient  eWdoice  of  oonverdon.  180. 

TRUSTEE  P&OOESS.    See  Attach- 

MUfT. 

TRUSTS.  See  Detibs  afd  Leoact,  Y.  S4; 

Svr-OFr  AlID  OoUMTBltOLAIH,  1-8. 

1.  Notice  to  ttie  trustee,  and  acceptance  by 
him,  are  not  essenUal  to  a  Toliiiitenr  trust  as 
•gainst  the  settlor.   Minot  v.  TUton  (N.  H.)  M. 

8.  A  trust  once  established  Is  IrrerMaUe 
«»wpt  with  the  beneflclaiy's  onuent.  & 

8.  One  acquiring  all  possible  Intwest  in  a 
trtist  fund  is  entitled  to  a  decree  ternsfawtiBtf 
the  trust    WhaU  y.  Cowtem  (Mass.)  828. 

4.  Where  hostility  between  the  traat«e 

and  the  beoeflciary  has  arisen  since  the  crea- 
tion of  the  trust,  partly  by  the  trustee's  fault, 
«nd  would  naturally  pervert  his  judgment,  he 
may  be  removed  without  further  proof  of 
miseoadnett  remoral  reats  largely  in  the  Jus- 
lice's  discretion.    IViBim  t.  W&aon  (Mass.)  443. 

8.  One  entitled  to  Ineoase  under  a  will 
may  »n>ly  for  the  removml  of  ttie  trustee. 
2d* 

8.  A  troateo  can  not  bn^  the  property^ 
of  his  principal.  Cited  in  BanSaU  r.  Lauim- 
«0fV»r(R.  I.)  780. 

7.  In  snits  concerning  trust  property,  the 
^Miuit  que  tnut  are  necessary  parties.  Fir^- 
Nat.  Bank  aflforthamptfin  t.  OrttfU  (Mass.)  488; 
3.  P.  cited  In  Semjf  t.  St.  JUbam  Tnal  Oo. 
<Vt.)  666. 

8.  The  right  of  the  eestni  qne  tmat  t6 
follow  trust  ftmds  or  hold  the  trustee  respon- 
alble  is  alternative.  Hodgea  v..Su^^(R.L)  95. 

Briefs  and  Notbb. 

Purchase  of  property  with  another's  money, 
taking  title  In  own  name,  causes  resnltiag* 
trust  to  arise  in  favor  of  former.  4^. 

Revocation.  55. 

Trustee  removed,  even  though  not  guilty  of 
misconduct,  when  It  is  eesentlal  to  due  exercise 
of  trust.  448. 

Tnwtee  takes  estate  commensurate  with 
trust.  576. 

Kot  compelled  to  do  what  law  forbids  him 
to  do.  898. 

Cannot  purchase  trust  property.  489. 

Rtcht  of  eeatnl  qae  trust  to  follow  mia* 
applied  trust  funds.  96. 

TURNPIKE  COMPANIES.  See  Uu- 

MIOtPAL  COBPO&A-nOHB,  84. 
jr.  B.  B.,  T.  T. 


UmA  Vmas.  see  OoBFounon,  Uu 
UNDUE  INFLUENCE.   See  Pbaoo  axd 

FBAtTDOLKKT  COimTAVOB,  8. 

VARIANCE.  See  CnnrniAL  Law,  6;  lU- 

ucions  MiscBXsr,  4;  Pusadiko,  11. 

VENDOR  AND  PURCHASER.  See 

COTBSAHT. 


1.  Whoe  there  was  a  defect  in  the  - 
dor*s  title,  and  he  made  no  offa  to  carry  out 
the  contract  or  any  demand  upon  the  TODdea, 
he  can  not  recover  for  a  breach  of  the 
apwenent.  LangUg  t.  Dautaj/  (Mass.)  284. 

a.  Where  the  vendee  was  to  purduuBBsU 
the  premises  were  free  frominaamlmw6e,bnt, 
being  unable  to  pay  the  purchase  money  in 
full,  it  was  agreed  that  the  money  should  he 
applied  on  the  mortcage  and  his  debt;  and.  the 
land  depredating  In  valoe,  he  reAised  to 
complete  the  payments  and  the  land  was 
S(dd  in  foreclosure,  he  can  not  roeovsv  ci- 
ther on  covenants  against  Incumbrances  or 
warranty.  Beoehtr  v.  BalMn  (Oonn.)  418. 

8.  The  veodec  could  at  most  reoorer  but 
nominal  damacee  in  an  action  oo  a  covsnsM 
against  Incumbrancea:  and  the  veodor'a  plea 
of  setoff  of  notofl  given  for  the  porehaM 
mon^,  which  exceed  the  value  of  the  iHop- 
ertv  at  (he  time  of  eviction,  Is  a  fUl  laesew 
to  uis  claims.  M. 

4.  Where  the  description  in  the  reoocd  of  a 
mortgage  suggests  a  mtat^v^  it  puts  a  per* 
ehaaier  upon  inqnlrr.  Le»i$  t.  Barna* 

(Conn.)  770. 

Bbovb  ahi>  NoTBa. 

Rights  of  vendee  upon  dtscovaiy  of  defteli 
In  vendor's  Utle.  884. 

VENUE.  See  Aorua  ob  Suit,  5-7. 

VUiLAOES*    See  HmmPAX.  Cobpoba- 

XIONB. 

VOTERS  AND  ELECTIONS. 

1.  Under  Pub.  Stet  ehap^  10,§  11,  ballots 
for  eltjr  otteers  endoaed  In  eavol^ea 
are  illegal*— although  other  ballots  proptr  ts 
be  enclosed  in  envelopes  are  oast  at  the  same 

time.— and  need  not  be  transmitted  to  ttia  dtf 
clerk  by  the  eleotlcm  officers.  8tatt  v.  CbflM 

(R  I.)  666. 

2.  On  the  trial  of  an  Indictment  for  alter- 
ing  a  ballot,  eeeondaoT  evldemee  of 

what  the  ballot  was  Is  admlwlhlo.    0am.  r. 

MeQuTty  (Mass.)  878. 

8.  Evidence  that  the  ballot  came  from  the 
box  used  in  the  election  warrants  the  infwr 
ence  that  It  has  been  dnlj*  east.  Id. 

4.  The  eaaeellatloa  of  a  ballot  br  • 
mechanical  devloo  la  not  eaaeatlal  te  en- 
sure the  counting  of  it.  Xi. 

5.  Unee  draira  mmmm  a  Mnaa  npoe  a 

ballot  are  aufflcient  to  vaipfon  a  obai^  of  al- 
tering it.  U. 

8.  Aballoteaetlbraeaadldatetscasi 

"forai^  officer"  wltMn  the  meaniiig  of  (he 
■tatnte.  U. 
7.  That  the  defendaaf  s  tnmA  dU  aot 
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«aeoeed,&Dd  the  ballot  wu  oonnted  and  re- 
turned for  the  peraon  OTar  whoee  name  the 
lines  were  drawn,  Is  bo  drflwa  to  an  indict- 
ment.  Id. 

WAIVER.  See  Appeal  asd  Bkbob,  14, 
15;  BsNEPiT  S001BTIE8,  7;  Carriers,  7; 
CoKTBACT,  6;  Dbfinitionb,  7;  False  Im- 

FRISONHKBT,  2;  InBC&ASCB.  16;  LIMITA- 
TION OP  Actions,  18;  Mortoaqb,  8; 
Baxx,  6,  8;  Wbtt  and  Pbocb88,  8,  4. 
A.  waiver  may  be  proved  either  directly  or 
circamBtantlally,  like  any  other  fact,  and  la  a 
miesttonfor  tbejnry*  Cited  In  Audot^  t. 

Bbibfs  and  Notbb. 

Z>eflntUon.   096.  798,  848. 

There  is  no  waiver  of  right  without  know- 
ledge of  facts  on  which  right  ig  baaed.  7S8. 

la  queatlos  of  fact.  84S. 
WARRANTT.   See  Salb.  18, 14. 
WAT£B  COMPANIES.  See  Taxeb,  1,8. 

1.  A  corporation  ■.athoriaed  to  Mqoire 
the  w»tera  of  a  certain  brook  la  a  eertain 
pUkce,  »nd  "other  water  aoiiroM/'  may 
purchase  watw  sources  outside  of  such  place. 
Woodbury  v.  Marbiehtad  Water  Co.  (Mass.)  004. 

5.  Btat.  1888,  chap.  168,  is  not  void  for  want 
of  provisions  for  emnpeuatloB  to  ownoa  of 
laiid  taken.  Id. 

8  The  deaerlption  of  land  to  bo  tak- 
en not  setting  out  its  width,  and  vague  as  to 
temtlni,  is  ncA  anffldaiUy  aceunrie.  id. 

4.  Filing,  wtthtn  time,  a  aocond  doaerip- 
tioa  Ib  aid  of  the  flnt  !•  niflScient,  If  it 
identlflea  the  land.  U. 

6.  The  remedy  for  damagea  for  the  con- 
atnietion  of  a  dam  along  the  shores  of  Spring 
Fond,  and  for  overflowing  the  plaintiff's 
land,  la  not  under  the  Act  creating  the  Salem 
and  Danvers  acqueduct,  which  authorized 
taking  of  waters  In  such  pond  bv  snbterranean 
pipes,  and  which  Act  contemplated  the  main- 
tenance of  dams  for  reservoirs,  and  provided 
for  compensation  only  for  taking  the  water, 
nothing  being  Mid  about  flow^ff  the 
lands  of  other  pe(n>le.  jniabnMm  t.  RiAad^ 
<Ha0g.)  894. 

WATERS  AND  WATERCOURSES. 

See  Dbaihs  and  Hewbrs;  Loos  and 
LoGOiNG;  Mills  AND  Dahs;  Roads  and 
HiOHWATS,  b;  Watbb  Companies,  5. 

1.  In  constructing  and  repairing  highway, 
the  pablie  baa  the  rights  of  a  landowner  as 
regards  watereonraes  within  the  high- 
way limits.   JViMtffy  t.  Bra^ord  (Masa.)  515. 

8.  Whwe  a  natural  watercoarse  Is  almost 
within  the  highway  limits,  the  fact  that 
plaintiff  owna  the  fee  to  the  centre  of 
the  highway  will  give  him  no  right  to  the 
water  as  agalnart  the  pnbUo.  Id. 

8.  The  right  to  convey  a  natural  stream, 
whose  source  and  outlet  are  In  a  highway,  in 
an  artificial  drain  within  the  highway.  la  not 
distinguished  from  the  rig^t  to  earry  anr* 
Cace  water.  Id. 

4.  Right  te  flow,  controverted  in  proceed 

N.  B.  B..  T.  T. 


Inga  upon  complaint  for  flowi^,  most  be  es- 
tablished before  the  appointment  of 
commissioners,  who  cannot  determine  that 
questloD.  Hubbard  v.  Great  FaU»  Mfg.  Co. 
(Me.)  794. 

S.  Where  adjoining  landowners  made  agree- 
ment as  to  the  portion  of  a  division  fence  to 
be  built  by  each;  and  the  d^endant,  to  close 
an  opening  made  by  the  plaintiff,  built  a  high 
board  f ends  two  or  three  feet  beyond  the  agreed 
place  of  dlvidm,  which  was  near  Uie  place 
where  the  greater  part  of  tlie  snrlkee  wa- 
ter flowed,  the  usiial  flow  of  which  was  pre- 
vented by  such  fenee. — no  action  lies  by 
plaintiff  for  the  injury.  CAa<is^n«  v.  iioMnwa 
(Conn.)  408. 

0.  Where  the  {dainttff  charged  that  the  de- 
fendant, owing  him  a  dn^  to  mfcintain  a 
dyke  at  a  parucular  place,  neglected  to  do  so, 
a  tlading  by  the  court  that  it  was  the  defend- 
ant's duty  to  do  so,  but  uncertain  as  to  the  ex- 
act lenjgth  of  the  line  to  be  malntalne<l, 
will  not  be  recommitted  for  such  aneertain- 
ty.   Behviob  v.  Charlea  Parker  Co.  (Conn.)  849. 

7.  If  a  dam  is  maintained  by  authority  of 
a  statute  providing  a  method  for  the  recovery 
of  damages  occasioned  by  the  dam,  an  ac- 
tion on  the  case  is  not  maintainable.  WiSkms 
V.  Gamden  A  B.  Water  Oo.  (Me.)  852. 

8.  Damages  to  the  data  of  the  writ  are 
only  recoverable  for  diverting  the  water 
from  ita  natural  course.  Id. 

9.  A  lessee,  with  the  exclualve  right  of 
cutting  and  carrying  Ice  from  a  pond,  may 
sae  a  stranger  for  catting  ice.  iEfoAonii 
V.  Qaufrtl  (Uaaa.)  898 

10.  He  can  also  sae  the  lessor  If  he  In- 

terfnea  with  his  rights.  Id. 

Bbiefs  and  Notbb. 
Waters  navigable  In  fact  are  anvigable 

waters.  868. 

Riparian  owner  on  navigable  lake  btrfds  to 
ordinary  water  line.  868- 

Riparian  owner  Is  entitled  to  seaweed  cast 
upon  shore,  and  may  maintain  trespass  for 
entry  upon  shore  to  carry  off  wreck.  864. 

Obstructing  landing-place  of  summer  re- 
sort is  natural  cause  of  enauiog  loee  of  busi- 
ness at  such  resort.  394. 

State  holds  title  to  land  between  high  and 
low  water  mark  in  navigable  waters.  868. 

Littoral  rights  on  nnaavlgable  streams. 

873. 

Landowner  may  obstruct  surface  water 
^^preventlng  It  from  coming  upon  hialand. 

Owner  of  higher  land  cannot  compel  owner 
of  lower  land  to  receive  it.  405. 

Landowner  cannot  overflow  lands  of  his 
neighbors.  873. 

Adverse  use  of  artificial  aqoeduet  for 
twenty  years  glvee  right  thereto.  558. 

Public  have  no  common  right  of  bathing  in 
sea.  864. 

WII*L.   See  Dbvibb  and  Lbqact;  Liiota- 
TioN  or  Actions.  10,  II. 

1.  The  fact  tliaty  at  a  date  when  a  woman  ex- 
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ecuted  a  will,  a  narried  woman  wm  incom- 
petent to  nubke  a  will,  may  be  considered  in 
connection  with  other  evidence  as  showing 
that  she  was  a  widow,  and  competent  to  make 
a  will.  Maddoek  t.  Botton  dM.B.Co.  (Man.) 
715. 

3.  Signing  of  will  by  testatrix  and  witnesses 
ia  the  presence  of  each  other  is  a  sufficient 
pabUottoa  of  where  the  penon  who 
urew  It  announced  that  it  was  her  wllL  i)en»y 
V.  Pm»«y(Vt.)889. 

8.  Where  one  of  the  three  witaeasM  was 
dead*  and  another  toatiflod  to  idgaiag, 
the  proponent  need  not  produce  the  other  who 
is  out  of  reach-  of  process,  nor  his  depoBltion. 
Id, 

4.  In  an  action  to  establish  a  will,  the  pro- 
ponent has  the  burden  of  proTini;  testatrix's 
eapacltx*  and  contestant  of  proving  nndne 
influMiee.  Id. 

5.  Evidence  of  contestant,  that  the  tea- 
tatrix  was  weak  in  body  and  mind,  and  that 
<rfBroponent  In  rebuttal,  relatingto  her  health, 
acuvttr.  and  aMUte-  to  labor,  are  admlaal- 
Vim,  Id. 

6.  On  the  contest  of  a  wilt  on  the  eround  of 
mental  weaJmeaa  and  undne  Isulaenee, 
evidence  is  admissible  that  the  real  estate  de- 
vised was  acquired  by  the  earnings  of  the  tes- 
tator's wife  and  daugnters,  introduced  in  con- 
nection with  evidence  that  the  testator,  when 
of  sound  mind,  promised  to  make  over  tiie 
real  asute  to  bis  wife  b7  will.  Beattte  v. 
Thomeuan  (R.  I.)  887. 

7.  Where  evidence  as  to  tlie  testator's 
mental  condition  is  eontradletoxy*  a  new 
trial  will  not  be  granted.  Id. 

6.  Where  a  will  is  impeached  for  imbecill^ 
of  mind  of  the  testator,  together  with  fraudu- 
lent practices  by  Hie  devisees,  the  intrinsic  evi- 
dence of  the  will  Itself,  arising  from  the  in* 
Justlee  of  its  provisions,  !■  proper  tor  the 
consideration  of  the  Jnr^.  Cited  in  Id.  886. 

9.  There  is  no  limit  to  time  in  which  a 
wHI  of  real  estate  can  be  admitted  to  probate. 
Saddoek  t.  Boitm  AM.jS.Ch.  (Mass.)  71S.  ' 

BbISFS  AHD  NOTBB. 

Omiadon  of  titestatiott  clause  does  not  In- 
validatewUL  848. 

Will  of  real  estate  maj  be  probated  at  any 
time.  716. 

Proponent  must  produce  and  examine  all 
attesting  witnesses.  689. 

WITNESS. 

I.  COHFBTBHCT. 

IL  Ckbdibilitt:  Szahination,  bto. 
m.  Febi. 

Bribps  ahd  NoTKa 
See  SnumiGB;  Tbxxl,  8. 

I.  COHFBTBNOT. 

1.  In  an  action  by  a  surety  who  paid  the 
note  against  the  estate  ht  a  deceased 
anre^  on  the  same  note,  the  maker  may 
testis  that  the  plaintiff  was  only  surety  for 

R.  B.  B.,  T.  T. 


the  deceased.    OnubU  t.  BmOe^i  Adm. 

(Vt.)  736. 

3.  Where  tbe  defendant  in  trover  daiaed 
title  to  the  property  as  the  l^tee  of  his  btUier, 
the  plaintiC  claiming  to  have  left  H  with 
the  testator  merely  for  his  use,  is  a  coaqye- 
tent  witness  in  this  respect  in  hia  own  bdMf. 
Walling  v.  yaeton  (Vt.)  216. 

8.  The  plaintUTin  real  action, 
title  In  his  own  rigltt,  and  who  is  not  pinjr 
as  "heir  of  deceased*"  is  a  conq^tent  wit- 
ness. V.  JftrrAAm  (Me.)  t»9. 

4.  A  husband  and  wUb  cannot  testi^  u 
to  conversations  between  them  relating  ta 
business  done  by  one  aa  agent  of  the  oUmi. 
Qm.  V.  J3(^  (Uass.)  368. 

II.  Cbbkbiutt:  BxAMiHATHm,  xia 

5.  In  an  action  by  assignee  to  recover 
a  payment  to  the  bank  by  an  Insolvent,  where 
the  whole  transaction  was  between  tbe  insol- 
vent and  its  president  and  cashier,  thdr 
cross-examination  the  plaintiff  rests  in 
the  sound  discretion  of  the  lower  court. 
South  Danm-t  Hat.  Bank  t.  Jaek»on  (Msa.) 
444. 

6.  Discretion  as  to  rrnas  nvminatisn 
should  not  permit  the  intiodueUon  of  evt 
dence  having  no  Intimate  bearing  on  the 
issaes,  and  likely  to  improperly  influence  tlie 
Jury.   SulUvan  v.  O'Leart  (Mass.)  896. 

7.  A  witness,  on  crosB-examInation.admittlB« 
sinilng  and  swearing  to  a  complaint,  inJ 
identifying  a  copy  thereof,  its  contents  are 
admissible  to  contradict  him.   Om.  t. 

8nee(M»BS.)  249. 

8.  Tbe  plaintiff  may  ase  his  account  book 
as  an  aid  to  his  memorv.   MOkr  v.  Sbtg 

(Mass.)  150. 

9.  Conviction  of  a  witness  of  Monj  or 
misdemeanor  may  be  shown  to  affhct  Ui 
erediblUtx.   Cbm.  v.  Jbrd  (Mass.)  986. 

10.  The  crediUlity  of  witnesses  is  fbr  the 
jury.   Chm.  v.  Moore  (Mass.)  301. 

m.  Fbbs. 

11.  A  witness  attending  on  reqaest  Is 

entitled  to  bis  fess.  Barber  t.  Dtrmiu  (Mm.) 
199. 

19.  Bnt  where  three  cases  are  heard  te* 
gether»  and  the  witnesses  are  nvlniii' 
m  but  one  case,  they  are  not  entitled  to  mon 

than  one  traveling  fee.  Id. 

18.  Separate  requests  for  travel  ami 
attendance  entitle  the  witnesses  to  be  paid 
in  each  case.  Id. 

14,  If  the  witnesses,  appearing  in  obedience 
to  a  sttt^na,  were  reqoeitea  to  remein 
as  witnesses  In  all  the  othw  cases,  they  sn 
entitled  to  be  paid  tor  attendance  la  se^ 
ease.  Id. 

16.  If  one  case  is  tried  before  tiie  tiiil 
of  another  is  begun,  the  attendance  of  tbe 
witnesses  should  not  be  taxed  In  the  foracr 
case  after  the  trial  therein  is  finished.  Id, 

Bhiets  Ain>  NoTXS. 
Con^etenejt  parties.  787. 
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WOBDe  AND  PhRASEB 

Party  may  testify  vbere  estate  of  deceased 
party  is  not  aflectea  or  interested,  and  where 
matter  is  collateral.  210. 

Hnsband  and  wife  cannot  testify  as  to  prl- 
Tate  coQTersations  with  each  other.  269. 

EuunisuLtion  of  adverse  party.  445. 

Hay  be  oompeUed  to  answer  any  questioa, 
unless  it  exposes  lilm  to  criminal  chaige.  897. 

Cvon-wamimtloB  is  in  dlscreticoi  of 
court.    830, 44ff,  808. 

CreaibiUty  Is  for  jury.  802. 

CoQTlction  of  crime  may  be  shown  to  affect 
credibility.  696. 

Witness  may  be  contradicted  upon  material 
point.  200. 

Fee;  attendance.  199. 
WORDS  Ain>  PHRASES.  See  Dxn- 

KITIONS. 

WRIT  AND  PROCESS.    See  Appeal 
AND  Ebbor,  2;  Arrest;  AsaiaNMBNT,  8; 

ExKOimON:  IKTOXICATINO Ll<2UOR8,  III.; 

Skabch  and  Sbizube. 

*  1.  Service  of  a  writ  upon  the  defendant, 
named  as  a  railxoad  company.  ^  leaving  a 

H.  B.  B.,  T.  V. 


;  Writ  and  Pbocbsb.  969 

copy  with  its  clerk,  will  not  be  set  aside  for 
want  of  proof  that  It  is  a  corporaition*  upon 
a  motion  to  dismiss  on  the  ground  of  ill^lity 
of  SBTTlce.  not  specifying  any  error  or  method 
of  its  correction.  Inte  v.  SurUngUm  db  L.  B. 
Co.  (Vt.)  878. 

2.  PrcKsesses  ieregulm^lj'  obtained 
may  be  set  Mlde»  and  acts  done  under  them 
are  deemed  to  have  been  done  illegally.  Cited 
in  Everett  v.  Andenon  (Mass.)  495. 

8.  In  order  to  waive  the  service  of  a 
paper  there  must  be  an  intention  to  waive  a 
known  right.    Ooldenberg  t.  .SisAv (Mass.) 285. 

4.  In  cases  of  doubt,  the  question  of  waiver 
is  for  the  jury.  Id. 

6.  A  direction  in  a  warrant  to  serve  It, 
without  limitation  iks  to  the  hour  of  the  day,  is 
a  direction  to  serve  it  In  the  nisfii-tlaae  as 
much  as  in  the  daytime.  Oom.  v.  ZfintbfHass.) 
155. 

Brcsfb  and  Notrb. 
Execution  of  writ  In  night-time.  156. 
Return  Is  conclusive  only  between  parties. 
881. 

Waiver  of  service  Is  question  for  joiy.  286. 
ConcluBlveneas  of  return.  8S7. 
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